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(a)  Act  of  15  &•  16  Vict,,  c.  76,  6. 

b)  Judicature  Act  of  1875,  6. 
/)  Scope  of  Acts,  6. 
(d)  Supreme  Court  Pules  of  1883,  7. 

(2)  United  States,  8. 

b.  False,  Frivolous,  or  Vexatious  Pleadings,  8. 
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(3)  "Sham"  Synonymous  with  "False"  13. 
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aa.  Pre-existing  Law,  14. 
bb.   Under  Code  Provisions,  14. 

(*)  Definitions,  17. 

(</)  Compared  with  Common-law  Doctrine,  17. 
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a .  Declaration,  Bill,  or  Petition,  44. 

b.  Subsequent  Pleadings,  45. 

c.  Amended  Pleadings,  46. 

d.  Notice  or  Affidavit  of  Defense,  48. 

e.  Code  Replies,  48. 
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4.  Motions,  50. 
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c.  Application  at  Trial,  62. 
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e.  Withdrawing  Pleadings,  63. 

4.  Parties  to  Application,  63. 

5.  Notice  of  Application,  64. 

6.  Contents  of  Application,  64. 

7.  Issues  Made  by  Application,  66. 
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a.  Frivolous  Pleadings,  66. 

b.  Sham  Pleadings,  68. 

8.  Evidence  on  Application,  69. 

a.  Frivolous  Pleadings,  69. 

b.  Sham  Pleadings,  70. 
(i\  Record  Evidence,  70. 
(23  Evidence  Aliunde,  74. 

(a)  In  General,  74. 
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Denials,  81. 
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c.  Imposing  Conditions,  84. 

10.  Rendering  Judgment  in  Cause,  85. 
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12.  Punishments,  89. 

a.  In  General,  89. 

b.  Contempt  of  Court  —  Perjury,  89. 
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4.  -4/  tf«^  After  Trial,  104. 
a.  Frivolous  Pleadings,  104. 
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2)  Judgment  on  Pleadings,  105. 
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(p\  Character  of  Judgment,  106. 
6 


(c)   When  Application  for  Judgment  Made,  107. 
3)  Disregarding  Issues  —  Instructions,  108. 
[4)  Judgment  Non  Obstante  Veredicto  —  Repleader, 
109. 
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Terminology.  SHAM,  ETC.,  PLEADINGS,  History  and  Nature. 

CROSS-REFERENCES. 

For  cognate  titles  see  articles  SCANDAL  AND  IMPERTINENCE, 

vol.  19,  p.  181;  SURPLUSAGE. 
For  frivolous  demurrers  see  article  DEMURRERS  AT  COMMON 

LAW  AND  UNDER  THE  CODES,  vol.  6,  p.  385. 
See  generally  article  STRIKING  OUT 

L  Tebminology.  —  The  words  "  sham  "  and  "  frivolous  "  are 
not  always  used  by  the  decisions  which  have  passed  upon  the 
sufficiency  of  pleadings  thus  defective.  At  the  common  law 
sham  and  frivolous  pleas  are  often  spoken  of  as  nullities.  In 
many  opinions  also  frivolous  pleadings  are  called  insufficient 
pleadings,  pleadings  raising  immaterial  or  irrelevant  issues,  and 
the  like;  while  in  some  jurisdictions,  code  and  other  statutory 
provisions  treat  of  sham  pleadings  indirectly  as  false  pleadings,  or 
pleadings  that  are  prejudicial,  embarrassing,  or  vexatious.1 

II  History  and  Nature  —  Definitions  —  1.  At  Common  Law 

—  a.  Frivolous  Pleadings. — The  power  at  common  law 
summarily  to  dispose  of  a  pleading  as  frivolous  is  well  estab- 
lished.* The  nature  of  the  insufficiency  which  constitutes  frivo- 
lousness  remains  practically  unchanged  under  the  code  practice, 
and  will  be  found  discussed  elsewhere.8 

Ik  Sham  Pleadings  —  (1)  What  Are  Sham  Pleadings.  — 
A  sham  pleading  at  the  common  law  is  a  pleading  which  is  false 
upon  its  face  or  is  shown  to  be  so  by  other  matter  contained  in 
the  record,4  or  one  which  is  ingeniously  or  subtly  contrived  to 
cause  unnecessary  expense,  delay,  or  other  vexation  to  the 
adverse  parly,  instead  of  being  pleaded  in  a  form  authorized  by 
precedent,  or  at  least  so  that  its  nature  may  readily  be  compre- 
hended, and  shown  to  be  false  by  affidavit.5 

1.  See    generally   infra,    pp.    6,    8,        8.  See  infra,  II.  3.  What  Are  Frivo- 
and  II.  3.  What  Are  Frivolous  Plead-     lous  Pleadings. 

ings.  4.  Henderson    v.    Reed,    1    Blackf. 

2.  Balmanno  v.  Thompson,  8  Dowl.  (Ind.)  347;  Hadden  v.  New  York  Silk 
76,  6  Bing.  N.  Cas.  153,  37  E.  C.  L.  324;  Mfg.  Co.,  1  Daly  (N.  Y.)  388;  Harris  v. 
Bradbury  v.  Emans,  7  Dowl.  851,  5  M.  Fowle,  2  N.  Bruns.  388;  Vere  v.  Car- 
&  VV.  595;  Emanuel  v.  Randall,  8  den,  5  Bing. 4T3, 15  E.  C.  L.  483;  Blew- 
Dowl.  238;  Horner  v.  Keppel,  10  Ad.  itt  v.  Marsden,  10  East  237,  the  leading 
&  El.  17,  37  E.  C.  L.  20,  2  Per.  &  Dav.  case,  quoted  in  Jones  v.  Studd,  4  Bing. 
234;  Knowles  v.  Burward,  10  Ad.  &  El.  663,  15  E.  C.  L.  103,  and  Penfold  v. 
19  37  E.  C.  L.  22,  2  Per.  &  Dev.  235;  Hawkins,  2  M.  &  S.  606.  See  also 
Hopgood  v.  Wright,  2  B.  &  P.  N.  R.  Smith  v.  Webb.  5  Blackf.  (Ind)  288. 
188;  Hole  v.  Finch,  2  Wils.  C.  PI.  393;  5.  Indiana.  —  Walpole  y.  Cooper,  7 
Thomas  v.  Smithies,  4  Taunt.  668,  cited  Blackf.  (Ind.)  101,  cited  in  Beeson  v. 
in  1  Chit.  355,  note  a,  18  E.  C.  L.  106;  McConnaha,  12  Ind.  420,  and  Brown 
Chipman  v.  Ritchie,  5  Nova  Scotia  710.  v.  Lewis,  10  Ind.  232;  Smith  v.  Webb, 
See  also  Myers  v.  Lazarus,  1  Dowl.  N.  5  Blackf.  (Ind.)  288. 

S.  316;  Jones  v.  Studd,  4  Bing.  663,  15  New  Hampshire.  —  Orange  v.  Berry, 

E.  C.  L.  io$\citing  Blewitt  v.  Marsden,  24  N.  H.  105,  cited  in  Wells  v.  Jackson 

10  East  237];  Orange  v.  Berry,  24  N.  Iron  Mfg.  Co.,  44  N.  H.  61. 

H.  105,  cited  in  Wells  v.  Jackson  Iron  New  York.  —  Tucker  v.  Ladd.  4  Cow. 

Mfg.  Co.,  44  N.  H.  61.  (N.    Y.)  47;    Steward  v.  Hotchkiss,  2 
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History  and  Nature  :  SHAM,  ETC,  PLEADINGS. 


Definitions. 


Different  Modes  of  Trial.  —  Pleas  at  common  law  are  sham  within 
these  rules  when  they  raise  several  issues  that  cannot  be  tried  in 
the  same  manner;  as,  for  instance,  one  which  must  be  tried  by 
jury,  another  by  record.1 

(2)  Scope  of  Common-law  Practice.  —  No  plea  containing  matter 
pertinent  to  a  good  defense,  however,  can  be  stricken  out  on 
affidavits  proving  its  falsity,  unless  it  is  subject  to  the  animad- 
versions before  stated,  but  the  usual  course  must  be  followed,8 


Cow.  (N.  Y.)634;  Hadden  v.  New  York 
Silk  Mfg.  Co.,  1  Daly  (N.  Y.)  388; 
Farmers*,  etc.,  Bank  v.  Smith,  (Supm. 
Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  32Q. 
See  also  Brewster  v.  Hall,  6  Cow.  (N. 
Y.)  34;  Oakley  v  Devoe,  12  Wend.  (N. 
Y.)  196;  Caswell  v.  Bushnell,  14  Baib. 
N.  Y.)  393,  7  Ho  w.  Pr.  (N.  Y.)  171,  citing 
Broome  County  Bank  v.  Lewis,  18 
Wend.  (N.  Y.)  566. 

Canada.  —  Chipman  v.  Ritchie,  5 
Nova  Scotia  710;  Gabel  v.  Harding,  4 
N.  Brans.  71,  cited  m  Harris  v.  Fowle, 
22  N.  Bruns.  388. 

England.  —  Lew  v.  Railton,  14  Q.  B. 
418,  68  E.  C.  L.  418;  Nutt  v.  Rush,  4 
Exch.  490,  7  Dowl.  &  L.  192;  Smith  v. 
Hardy,  8  Bing.  435,  21  E.  C.  L.  340; 
Mitford  v.  Finden,  8  M.  fc  W.  511,  9 
Dowl.  813;  Bartley  v.  Godslake,  2  B. 
&  Aid.  199;  Body  v.  Johnson,  5  B.  & 
Aid.  751,  note  a%  7  E.  C.  L.  252;  Cor- 
bett  v.  Powell,  cited  In  5  B.  &  Aid.  751, 
note  a,  7  E.  C.  L.  252;  Shad  well  v. 
Berthoud,  5  B.  &  Aid.  750,  7  E.  C.  L. 
251,  2  Chit.  335,  18  E.  C.  L.  358,  wherein 
it  was  said:  "  If  these  pleas  are  to  be 
tolerated  the  defendants  ought,  at 
least,  to  be  compelled  to  adopt  old  and 
well-known  forms;  "  Charles  v.  Mars- 
den,  1  Taunt.  224;  Jones  v.  Studd,  4 
Bing.  663,  15  E.  C.  L.  103. 

Rejection  of  False  Plea  on  Motion. — 
"  It  is  the  duty  of  the  court,  when  a 
false  plea  is  filed  which  is  evidently 
intended  to  hinder,  perplex,  and  delay 
the  case,  to  reject  it  on  motion.  This 
should  be  done  to  guard  the  adminis- 
tration of  justice  against  mockery  and 
abuse."  Walpole  v.  Cooper,  7  Black f. 
(Ind.)  100. 

1.  Thomas  v.  Vandermoolen,  2  B.  & 
Aid.  197  [cited  in  Young  v.  Gadderer,  1 
Bing.  380,  8  E.  C.  L.  558,  8  Moo.  437]; 
Idle  v.  Crutch.  1  Chit.  524.  18  E  C.  L. 
155;  Bones  v.  Bunter,  1  Chit.  564,  18 
E.  C.  L.  162,  2  B.  &  Aid.  777;  Anony- 
mous, 1  Chit.  355,  18  E.  C.  L.  106; 
Vincent  v.  Groome,  1  Chit.  182.  18  E. 
C.  L.  62;  Munton  v.  Mochett,  cited  in 
I  Chit.  564,  note  a.     See  also  B.-II  ?>. 


Cooper, 
Beeson 
Tucker 


Alexander,  6  M.  &  S.  133,  cited  in  I 
Chit.  524,  note  a,  18  E.  C.  L.  155;  Pen- 
fold  v.  Hawkins,  2  M.  &  S.  606;  Solo- 
mons v.  Lyon,  1  East  369;  Phillips  v. 
Bruce,  6  M.  &  S.  135;  Draycott  v. 
Pilkington,  5  M.  &  S.  518,  cited  in  1 
Chit.  564,  note  a,  18  E.  C.  L.  162. 

2.  Bemis  v.  Homer,  145  111.  567,  re- 
versing- 44  111.  App.  317;  Walpole  v. 
7  Blackf.  (Ind.)  100  [cited  in 
v.  McConnaha,  12  Ind.  420]; 
v.  Ladd,  4  Cow.  (N.  Y.)  47; 
Hadden  v.  New  York  Silk  Mfg.  Co.,  1 
Daly  (N.  Y.)  388;  Harris  v.  Fowle,  22 
N.  Bruns.  388;  Stephenson  v.  Colford, 
9  Nova  Scotia  50;  Merrington  v. 
Becket,  2  B.  &  C.  81,  9  E.  C.  L.  32 
{overruling  Richley  v.  Proone,  1  B.  & 
C.  286,  8  E.  C.  L.  123.  2  Dowl.  &  R. 
661,  and  distinguishing  Pierce  v.  Blake, 
2  Salk.  516,  Holt.  560]:  Smith  v.  Back- 
well,  4  Bing.  512,  15  E.  C.  L.  62,  1  M. 

6  P.  338:  Young  v.  Gadderer,  1  Bing. 
380,  8  E.  C.  L.  558,  8  Moo.  437;  La 
Forest  v.  Langan,  4  Dowl.  642;  Mitford 
v.  Finden,  8  M.  &  W.  511,  9  Dowl.  813; 
Idle  v.  Crutch,  1  Chii.  524,  18  E.  C.  L. 
155;  Everett  v.  Wright,  1  Chit.  524, 
note  ay  18  E.  C.  L.  155;  Hildige  v. 
O'Farrell,  8  L.  R.  Ir.  158. 

Ground  for  Exile.  —  The  ground  upon 
which  the  decisions  are  based  is  that, 
with  the  exceptions  alluded  to  in  the 
text,  the  verifying  of  a  pleading  by 
affidavit  cannot  be  required  unless 
such  practice  is  compelled  by  express 
statutory  provision.  Walpole  ^.Cooper, 

7  Blackf.  (Ind.)  101;  Pierce  v.  Blake, 
2  Salk.  515;  Miley  v.  Walls,  1  Dowl. 
648;  Merrington  v.  Becket.  2  B.  &  C. 
8r,  9  E.  C.  L.  32,  overruling  Richley  v. 
Proone,  1  B.  &  C.  286,  8  E.  C.  L.  123,  2 
Dowl.  &  R.  661,  and  approved 'in  Young 
v.  Gadderer,  1  Bing.  380,  8  E.  C.  L.  558, 

8  Moo.  437,  and  Smith  v.  Backwell,  4 
Bing.  512,  15  E.  C.  L.  62,  1  Moo.  &  P. 
338,  in  which  last  case  Burrough.  J., 
said :  "  With  respect  to  pleas  in  abate- 
ment, the  statute  of  Anne  has  required 
an  affidavit  of  their  truth;  and  if  it  had 
b?en  thought  fit  to  require  an  affidavit 
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though  the  court  has  power  to  punish  as  an  abuse  of  its  process 
the  wilful  putting  in  of  a  false  pleading.1 

2.  Under  Code  and  Other  Statutory  Provisions  —  a.  Pleadings 
Framed  to  Prejudice,  Embarrass,  or  Delay  —  (i)  England 

and  Canada  —  (a)  Act  of  15  and  16  Vict.,  o.  76.  —  The  Acts  of  Parlia- 
ment and  some  of  the  Canadian  Acts  do  not  make  use  of  the 
terms  "  sham  "  and  "  frivolous,"  but  that  such  pleadings  are 
included  within  their  scope  is  apparent  from  the  trend  of  the 
decisions.  The  earliest  act  is  that  of  15  &  16  Vict.,  c.  76,  §  52, 
and  includes  all  pleadings  at  law,  not  only  pleas  and  those  subse- 
quent thereto,  but  those  of  the  plaintiff.* 

(b)  Judicature  Aot  of  1875.  —  Under  the  English  Judicature  Act  of 
1875  and  the  rules  of  court  in  pursuance  thereof  the  provision 
just  mentioned  is  retained  with  some  added  words  giving  a 
broader  application  to  it.8 

(c)  Soope  of  Acu.  —  The  foregoing  provisions  apply  primarily  to 
pleadings,  irrespective  of  the  merits  of  the  cause  of  action  or 
defense   alleged,  that  are   calculated   to   embarrass,    prejudice, 

in  other  cases,  it  would  have  been  easy  strike  oat  or  amend  such   pleading; 

to  have  so  enacted  it;  but  the  absence  and  the  court  or  any  judge  shall  make 

of  any  such  enactment,  when  the  at-  such  order  respecting  the  same,  and 

tention  of  the  legislature  had  mani-  also  respecting  the  costs  of  the  appli- 

festly  been  called  to  the  subject,  shows  cation,  as  such  court  or  judge  shall  see 

that  it  was  not  deemed  proper  to  ex-  fit."     Forsyth  v.  Bristowe,  8  Exch.  347. 

tend  the  practice  further."  See  also  Tallis  v.  Tallis,  16  Jur.  745, 

1.  Merrington  v.  Becket,  2  B.  &  C.  note,  1  El.  &  Bl.  391.  72  E.  C.  L.  391. 
81,  9  E.  C.  L.  32,  wherein  the  court,  3.  England  and  Nova  8cotia.  —  In  Eng- 
explaining  Pierce  v.  Blake,  2  Salk.  516,  land,  order  19,  rule  27,  of  the  Supreme 
Holt  560,  said:  "  That  case,  however,  Court  Rules  of  1883  provides  lhat  "  the 
is  only  an  authority  to  show  that  an  at-  court  or  a  judge  may,  at  any  stage  of 
torney  who  puts  a  false  plea  upon  the  the  proceedings,  order  to  be  struck  out 
record  may  be  fined;  and  if  the  defend-  or  amended  any  matter  in  any  i n dorse- 
ant  had  not  been  an  attorney,  the  court  ment  or  pleading  which  maybe  un- 
might  perhaps  have  granted  a  rule  call-  necessary  or  scandalous,  or  which  may 
ing  upon  the  attorney  to  show  cause  tend  to  prejudice,  embarrass,  or  delay 
upon  what  grounds  he  put  the  plea  the  fair  trial  of  the  action;  and  may  in 
upon  the  record;  and  if  he  had  not  any  such  case,  if  they  or  he  shall  think 
shown  sufficient  grounds  he  might  fit,  order  the  costs  of  the  application 
have  been  fined  for  his  improper  con-  to  be  paid  as  between  solicitor  and 
duct;  but  it  would  be  going  too  far  to  client."  1  Ann.  Pr.  1900,  p.  263.  The 
treat  the  plea  as  a  nullity,  unless  the  same  rule  obtains  in  Nova  Scotia, 
defendant  verified  it. "  O'Connell   v.  Scallion,  24  Nova  Scotia 

In  Texas,  under  rule  51  for  the  gov-  345;     McDonald    v.   Clarke,   20  Nova 

eminent  of  the  District  and    County  Scotia  254. 

Courts,  an  attorney  who  M  shall  make  Ontario.  —  "The  court    or  a  judge 

statements   in  pleading  presenting  a  may,  at  any  stage  of  the  proceedings, 

state  of  case  which  he  knows  to  be  order  to  be  struck  out  or  amended  any 

groundless  and  false,  for  the  purpose  matter  in  the  pleadings   respectively 

of  securing  a  delay  of  the  trial  of  the  which   may  be  scandalous,  or  which 

cause,    shall  he  held   guilty   of  con-  may  tend  to  prejudice,  embarrass,  or 

tempt."     Boyd  v.  Beville,  91  Tex.  444.  delay  the    fair  trial    of    the  action." 

2.  The  section  reads  as  follows:  "  If  Holmested  &  Langton's  Judicature  Act 
any  pleading  be  so  framed  as  to  and  Rules  of  Practice,  rule  423,  p  445. 
prejudice,  embarrass,  or  delay  the  fair  See  also  Ryan  v.  Fish,  zoOnt.  Pr.  187. 
trial  of  the  action,  the  opposite  party  Hew  Brunswick. —  See  infra,  p.  8, 
may  apply  to  the  court  or  a  judge  to  note  3. 
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or  delay  the  adverse  party  in  taking  issue  or  obtaining  a  fair 
trial,1  or  to  pleadings  that  contain  immaterial,  irrelevant,  scanda- 
lous, or  like  matter,  it  being  held  that  the  rule  of  court  has 
superseded  the  old  remedy  for  scandal  and  impertinence.8  No 
doubt,  however,  sham  and  frivolous  pleadings  are  within  the 
scope  of  the  provisions.8 

(d)  Supreme  Court  Billet  of  1883.  —  On  the  abolition  of  demurrers  by 

1.  Pleading!  Stricken  Out  or  Amendod.  difficult,  expensive,  and   unnecessary 

—  For  instances  of  claims  or  defenses,  proof.     Abell  v.  Glen,  6  Ont.  Pr.  64. 

not  so  defective  as  to  be  frivolous,  2.  See  Davey  v.  Garrett,  7  Cb.  D. 

wbicb    have    been     stricken    out   or  473,  and  articles  Scandal  and  Imper- 

amended  because  so  pleaded  as  to  be  tinbnce,  vol.  19,  p.  181;  Surplusage. 

embarrassing,  etc.,  see  Abell  v.  Mc-  8.  "  The  Main  Objeet,  or  One  of  the  Main 

Laren,  31  U.  C.  C.  P.  517;  Switzer  v.  Objects,  of  this  rule  is  that  the  one  party 

Laid  man,  18  Ont.  420;  Richardson  v.  may  know  what  are  the  facts  on  which 

Vaughan,   24  N.    Bruns.  75;   Vickers  the  other  party  relies,  in  order  that  he 

v.  Boyd,  19  Can.  L.  T.  363;  Forsyth  v.  may   be   prepared   to   meet  the  case. 

Bristowe,    8    Exch.   347;    Rassam    v.  The  object  is  not  to  enable  parties  to 

Budge,   (1893)  1  Q.   B.   571;   Fleming  set  up  fictitious  defenses;  and  as  soon 

v.  Dollar,  23  Q.  B.  D.  388;  Philipps  v.  as  they  can  be  detected  in  doing  so, 

Philipps,  4  Q.  B.  D.  127;  Spurrzr.  Hall,  such  defenses  as  may  embarrass  will 

2  Q.  B.  D.  615;  Harris  v.  Jenkins,  22  be  struck  out,  and  so.  in  the  same  way, 

Ch.  D.  481;  Smith  r.  Richardson,  4  C.  if  the  pleading  is  by  way  of  statement 

P.  D.  112;  Molly  v.  Lewers,  12  L.  R.  of  claim  or  reply."     In  re  Morgan,  35 

Ir.  39.  Ch.  D.  492,  per  North,  J. 

Pleadings  Technically  Correct. — "Even  Frivolous   Pleadings.  —  For  cases  in 

if  the  pleading  be  technically  correct  in  which  pleas   that  are  frivolous  under 

form,  and  also  not  open  to  a  general  well-established  rules,   such  as   pleas 

demurrer,  yet  if  it  be  unfair  pleading,  wholly  inapplicable  to   the  nature  of 

and  of  a  sort  to  prevent  or  impede  an  the  action,  or  which  set  up  no  defense 

equal   trial  of  the  merits,  the  statute  whatever,     were    stricken   out    under 

has  given  to  the  court  or  judge  a  dis-  these  provisions  as  prejudicial,  embar- 

cretionary  power  to  amend  or  strike  it  rassing,   and   for  delay,  see  Abell  v. 

but.    In  effect  the  statute  says  no  plead-  McLaren,  31  U.  C.  C.  P.  517;  Abell  v. 

ing  shall   be  demurred   to  specially,  Glen,    6    Ont.    Pr.   64;    Chamberlain 

and  even  if  it  be  not  open  to  general  v.  Chamberlin,  n  Ont.  Pr.  501;  Atty.- 

demurrer,  yet  if  it  be  so  framed  as  to  Gen.  v.   Vaughan  Road   Co.,  14  Ont. 

prejudice,   embarrass,  or  impede   the  Pr.   516;    Perry  v.  McCraken,  7  Ont. 

trial,  it  shall  be  open  to  amendment  or  Pr.  32;  McCarthy  v.  Vespra,  16  Ont. 

excision  by  the  judge  or  court."     Abell  Pr.  416;  Stratford  Gas  Co.  v.  Gordon, 

v.  McLaren,  31  U.  C.  C.  P.  517,  quoting  14  Ont.  Pr.  407;  McDonald  v.  Clarke, 

from  the  opinion  of  Coleridge,  J.,  in  20  Nova  Scotia  254,  reversed  on  other 

Reg.  v.  Sadlers  Co.,  26  L.  J.  Q.  B.  N.  grounds  20  Nova  Scoria  259;   Greene 

S.  451.                                                       '  v.  Pugsley,  17  Can.  L.  T.  345;  Preston 

Plea  of  Hon  Est  Factum.  —  A  plaintiff  v.  Lamont.   1  Ex.  D.  361 ;  Liardet  v. 

cannot  be  prejudiced  or  embarrassed  Hammond  Electric  Light,  etc.,  Co..  31 

by  the  plea  of  non  est  factum^  since  W.    R.    710;    Heugh   v.  Chamberlain, 

under  the  Judicature  Act,    rules  141  25  W.  R.  742.     See  also  Wei  bourne  v. 

and  493,  the  issue  raised  by  it  is  sim-  Canadian  Pac.  R.  Co.,  16  Ont.  Pr.  343; 

ply  the  execution  of  the  contract,  and  Burnett  v.  Union  Mut.  F.  Ins.  Co.,  32 

not  its  legality  or  sufficiency  in  law.  U.  C.  C.  P.  134. 

Burnett  v.  Union  Mut.  F.  Ins.  Co.,  32  See  also  cases  in  the  United  States 

U.  C.  C.  P.  134.  in  which  a  frivolous  pleading  is  said 

Plea  of  "  Never  Indebted "  under  Hilary  to  embarrass  and   prejudice  the  ad- 

Boles.  —  A  plea  of  "  never  indebted,"  verse  party:  National  Distilling  Co.  v. 

while  it  may  not  be.  summarily  dis-  Cream  City  Importing  Co.,  86  Wis.  352; 

posed  of  as  frivolous,  since  it  is  author-  Wyatt  v.  Woodlief,  1  Leigh  (Va.)  473; 

ized    by   the    Hilary   Rules,    may    be  Molony  v.  Dows,  (C.  PI.  Spec.  T.)  15 

stricken  out  as  embarrassing  where  it  How.   Pr.  (N.  Y.)  261;  Clark  v.  Jeffer- 

puts  the  plaintiff  to  a  large  amount  of  sonville,  etc.,  R.  Co.,  44  Ind.  248;  At- 
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the  English  Supreme  Court  Rules  of  1883,  a  rule  which  is  invoked 
with  greater  frequency  against  pleadings  of  the  character  herein 
treated  was  provided.1 

(2)  United  States.  —  In  several  of  the  United  States  the  Act  of 
15  &  16  Vict.,  c.  76,  §  52,  has  been  re-enacted  without  material 
change  by  the  statutes  regulating  practice  at  law.* 

b.  False,  Frivolous,  or  Vexatious  Pleadings.  —  In  some 

jurisdictions  the  statutes  expressly  provide  for  the  summary  dis- 
position of  all  false,  frivolous,  or  vexatious  pleadings.8 

kinson  v.  Wabash  R.  Co.,  143  Ind.  501;  mit  a  summary  disposal  of  it.     Repub- 

Hallberg  r.  Brosseau,  64  III.  App.  520.  lie  v.  Peruvian  Guano  Co.,  36  Ch.  D. 

Sham  Pleadings.  —  See  Nutt  r.  Rush,  4S9;    Dadswell  v.   Jacobs,    34  Ch.  D. 

4  Exch.  490,  7  Dowl.  &  L.  192;  Levy  278;  Shafto  p.  Bolckow,  34  Ch.  D.  725; 

v.  Railton,   14  Q.  B.  418,  68  E.  C.  L.  Willis  v.    Beauchamp,    11    P.    D.   59; 

418,  14  Jur.  19.  Davey  v.  Ben li nek.  (1893)  1  Q.  B.  185; 

Canadian  Act  Broader  than  English. —  Any. -Gen.   v.   London,    etc.,   R.   Co., 

In  several  cases,  discussing  a  statutory  (1892)  3  Ch.  274;  Johnston  v.  Johnston, 

provision  allowing  a  summary  disposal  33    W.  R.    239;   In  re    Balthyany,  32 

of  false   pleadings,   it  has  been   held  W.  R.  379;  Parsons  v.  Burton.  W.  N. 

that  such  a  provision  was  much  more  (1883),    p.   215;    Power  v.  Pringle,   31 

extensive  than  the  English  Act  of  15  Nova  Scotia  78;    Hamilton   Bank  v. 

6  16  Vict.,  c.  76,  §  52,  in  that  the  Eng-  George,  16  Ont.  Pr.  418. 

Hsh  courts  would  not  try  on  affidavits  2.  Rev.   Stat.   Fla.,   §  1043;  Annot. 

the   falsity  of   a   plea   that   was   well  Code  Miss.,  §  704;  Gen.  Stat.  N.  J.,  p. 

pleaded.      Stephenson    v.   Colford,   9  2555,  §  132;  Monmouth  Park  Assoc,  v. 

Nova  Scotia  50;   Burns  v.   Rickards,  Warren,  55  N.  J.  L.  598;  Voorhees  v. 

7  Nova  Scotia   509;    Harris  v.  Fowle,  Barr,  59  N.  J.  L.  123. 

22  N.  Bruns.  388.    "  An  embarrassing  3.  In  Nova  8ootia,  section  71  of  the 

plea,  within  the  meaning  of  the  sec-  Practice  Act  in  force  in  1872  provided 

tion,  is  one  that  is  at  once  embarrass-  that  "  the  court  or  a  judge  shall  in  all 

ingand  irregular,  informal,  or  tricky."  cases  have  power,  on  such  terms  as  to 

A  bell  v.  McLaren,  31  U.  C.  C.  P.  517,  costs  or  otherwise  as  they  shall  think 

quoting  from  Welland  R.  Co.  v.  Blake,  fit,   to  set  aside,  in   whole  or  in  part, 

6  H.  &  N.  41a  false,    frivolous,   or  vexatious    plead- 

1.  In  England^  order  25,  rule  4,  ings."  Stephenson  v.  Colford,  9  Nova 
provides  that  "  the  court  or  a  judge  Scotia  50;  Barns  v.  Rickards,  7  Nova 
may  order  any  pleading  to  be  struck  Scotia  509;  Wallace  v.  McSweeney,  L. 
out  on  the  ground  that  it  discloses  no  R.  2  P.  C.  189,  note.  The  remedy  thus 
reasonable  cause  of  action  or  answer,  provided  for  false  and  vexatious  pleas 
and  in  any  such  case,  or  in  case  of  the  was  held  applicable  in  equity  as  well 
action  or  defense  being  shown  by  the  as  at  law  by  virtue  of  the  fourth  sec- 
pleadings  to  be  frivolous  or  vexatious,  tion  of  the  Equity  Act.  Wallace  v. 
the  court  or  a  judge  may  order  the  McSweeny,  L.  R.  2  P.  C.  187,  per 
action  to  be  stayed  or  dismissed  or  Young,  C.  J.,  reversed^  but  on  other 
judgment  to  be  entered  accordingly,  as  grounds,  by  the  Privy  Council  on  ap- 
may  be  just."  1  Ann.  Pr.  1900,  p.  316.  peal  L.  R.  2  P.  C.  190. 
The  same  rule  exists  in  Nova  Scotia,  In  New  Brunswick,  Conscl.  Stat,  in 
Power  1/.  Pringle,  31  Nova  Scolia  78.  force  in  1884,  c.  37,  §  88,  provided  that 

In  Ontario  a  late  rule,  rule  1322  (387)1  *'  the  court  or  a  judge,  on  rule  or  sum- 
provides  for  striking  out  a  pleading  mons,  may  order  any  pleading  so 
which  discloses  "  no  reasonable  an-  framed  as  to  prejudice,  embarrass,  or 
swer."  Hamilton  Bank  v.  George,  16  delay  the  fair  trial  of  the  action,  or  any 
Ont.  Pr.  418.  false,   frivolous,   or   vexatious    plead- 

"Ho  Reasonable  Cause."— The  "reason-  ings,    *    *    *    to  be   struck   out,  or 

able  cause  "  of  the  rule  above  quoted  may  make  such  order  respecting   the 

is  not  to  be  taken  as  merely  giving  the  same  and  also  respecting  the  costs  of 

remedy  of  demurrer  in  another  form,  the  application  as  the  court  or  judge 

but  the  cause  of  action  or  the  defense  sees  fit."     Richardson  v.  Vaughan,  24 

must  be  frivolous  or  vexatious  to  per-  N.    Bruns.    75.      See    also    Harris  v. 
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Hot  Confined  to  Sham  Pleadings.  —  These  provisions  apply  to  a  plea 
good  in  both  form  and  substance  as  well  as  to  pleadings  denomi- 
nated sham  at  the  common  law.1 

c.  Sham  and  Frivolous  Pleadings  —  (i)  Usual  Provisions. 

—  Apparently  the  earliest  statutory  provisions  in  the  United 
States  relating  specifically  to  sham  and  frivolous  pleadings  were 
sections  152  and  247,  respectively,  placed  in  the  New  York  Code 
of   Procedure  in    1849.     Section    152   was  amended   in    185 1.8 

Fowle,  22  N.   Bruns.   388;    Milner  v.  27  N.  Y.  App.  Divr.  18;  Decker?.  K itch- 

McKenzie,  18  N.  Bruns.  383.     The  first  en,  21  Hun  (N.  Y.)  332;  Carpenter  7. 

part  of  this   section  was  taken  from  Bell,    1    Robt.   (N.   Y.)  71 1;   Blake  v. 

section  52  of  the  act  of  15  &  it  Vict.,  Eld  red,  (Supm.  Ct.  Spec.  T.)  18  How. 

c.  76;  but  the  latfer  part,  authorizing  Pr.  (N.  YO240;  Fales  v.  Hicks,  (Supm. 

the  striking  out  of  false,  frivolous,  and  Ct.)  12  How.   Pr.  (N.  Y.)  153;  Rae  v. 

vexatious   pleas,  is  new.       Harris  v.  Washington  Mut.  Ins.  Co.,  (Supm.  Ct.) 

Fowle,  22  N.  Bruns.  388.  6  How.  Pr.  (N.  Y.)  21;  McMurray  v. 

1.  Nova  Scotia.  —  Stephenson  v.  Col-  Gifford,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.) 
ford,  9  Nova  Scotia  50;  Chipman  v.  14;  Darrow  v.  Miller,  (Supm.  Ct.)  5 
Ritchie,  5  Nova  Scotia  710;  Burns  v.  How.  Pr.  (N.  Y.)  247,  3  Code  Rep.  (N. 
Rickards,  7  Nova  Scotia  509;  Wylde  Y.)  241;  Mixer  v.  Schreiner,  (Buffalo 
v.  Wetmore,  7  Nova  Scotia  504;  Hill  Super.  Ct.  Spec.  T.)  15  N.  Y.  Supp. 
v,  Culman,  9  Nova  Scotia  352;  Du  782;  Owens  v.  R.  Hudnut's  Pharmacy, 
Caen  v.  Dunne,  3  Nova  Scotia  77;  (Supm.  Ct.  Gen.  T.)  35  N.  Y.  St.  Rep. 
Emmes  v.  Taylor,  2  Nova  Scotia  444.  567. 

New    Brunswick.  —  Richardson     v.        Sham  and  Irrelevant  Answers  and  De- 

Vaughan,   24    N.    Bruns.   75;    Harris  fenses.  —  Section  152  of  the  old  code, 

v.  Fowle,  22  N.  Bruns.  388;  Milner  v.  as  first  enacted  in  1849,  was  confined 

McKenzie,  18  N.  Bruns.  383.  in  its  operation  to  striking  out  sham 

"  The  word  '  false  '  in  this  section  is  answers  and  defenses,  and  no  author- 

the  foundation  of  a  jurisdiction  exer-  ity  to  impose  terms  was  given  to  the 

cised  by  this  court  more  extended  than  court.     Littlejohn  v.  Greeley,  (Supm. 

any  authority  to  set  aside  pleas  claimed  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  311, 

by  the  superior  courts  in  England."  22  How.  Pr.  (N.  Y.)  345;  Fabbricotti  v . 

Nova  Scotia  Bank  v.  Chipman,  7  Nova  Launitz,  3  Sandf.  (N.  Y.)  743,  1  Code 

Scotia  521.  .  Rep.   N.   S.  (N.   Y.)  121;  Matthews  v. 

Issue  on  Plaintiff.  —  It  is  said  that  no  Beach,  5  Sandf.  (N.  Y.)  256,  reversed 

distinction  can  be  made  in  the  applica-  on  other  grounds  8  N.  Y.  173;  Brown 

tion   of  these   statutes,    whether    the  v.  Jenison,  3  Sandf.  (N.  YO732,  1  Code 

issue  raised  by  a  plea  is  on  the  plain-  Rep.    N.    S.   (N.  Y.)  156  [explained  in 

tiff  or  on  the"  defendant.     Harris   v.  Reed  v    Latson,  15  Barb.  (N.  Y.)  9]; 

Fowle,  22  N.  Bruns.  388.  McMurray  v.   Gifford,  (  Supm.  Ct.)  5 

2.  Frivolous  Demurrer,  Answer,  or  Be-  How.  Pr.  (N.  Y.)  14;  Darrow  v.  Miller. 
ply.  —  Section  247  of  the  old  New  York  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  247,  3 
Code  of  Procedure  provided  thai  "  if  a  Code  Rep.  (N.  Y.)24i;  Davis  v.  Potter, 
demurrer,  answer,  or  reply  is  frivolous,  (Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N. 
the  party  prejudiced  thereby,  upon  a  Y.)  155,  2  Code  Rep.  <N.  Y.)  99;  While 
previous  notice  to  the  adverse  party,  v.  Kidd,  (Supm.  Ct.  Spec.  T.)  4  How. 
of  not  less  than  five  days,  may  apply  Pr.  (N.  Y.)  68,  2  Code  Rep.  (N.  Y.)  47. 
to  the  court  or  to  a  judge  of  the  court  In  1851  section  152  above  mentioned 
for  judgment  thereupon,  and  judgment  was  amended  so  as  to  allow  the  court 
may  be  given  accordingly."  This  to  strike  out  sham  and  irrelevant  an- 
practice  is  not  changed,  but  remains  swers  and  defenses  on  motion,  and 
the  same  under  section  537  of  the  ex-  upon  such  terms  as  the  court  might  in 
isting  Code  of  Civil  Procedure.  Rob-  its  discretion  impose.  Littlejohn  v. 
lin  v.  Long,  (Supm.  Ct.  Spec.  T.)  60  Greeley,  (Supm.  Ct.  Spec.  T.)  13  Abb. 
How.  Pr.  (N.  Y.)2Co;  Strong  v.  Spruul,  Pr.  (N.  Y.)  311;  Strong  v.  Sproul,  53 
53  N.  Y.  497,  reversing  on  other  grounds  N.  Y.  497;  Wayland  v.  Tysen,  45  N. 
4  Daly  (N.  Y.)  326;  Briggs  v.  Bergen,  Y.  28r,  reversing  on  other  grounds 
23  N.  Y.  162;  Henriquesf.  Trowbridge,  (Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S. 
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These  sections  are  reproduced  in  the  codes  of  many  of  the  states 
in  substantially  the  form  in  which  they  stood  after  this  amend- 
ment.1 Section  152  in  its  present  form  in  New  York  is  confined 
to  sham  answers  and  defenses,*  the  word  "  irrelevant  "  having 
been  dropped  as  equivalent  to  "  frivolous."  s 

(2)  Miscellaneous  Provisions.  —  The  character  and  scope  of  the 
statutory  provisions  in  some  of  the  other  states  which  have  legis- 
lated on  the  subject  are  described  in  the  notes.4 

(N.  Y.)  79;  Briggs  v.  Bergen,  23  N.  Y.  North  Carolina.  —  Clark's  Code  Civ. 

162;  Chenango  County  v.  McCullough,  Pro.  (1891),  §247;  Howell  v.  Ferguson, 

(Supm.  Ct.  Gen.  T.)  39  How.  Pr.  (N.  87  N.  Car.  113. 

Y.)  37;  McGregor  v.  McGregor,  (Supm.  North  Dakota.  —  Rev.  Codes,  §  5276; 

Ct.  Gen.  T.)35  How.  Pr.  (N.  Y.)385;  Gjerstadengen  v.  Hartzell,  8  N.  Dak. 

Blake  v.  Eld  red,  (Supm.  Ct.  Spec.  T.)  424. 

18  How.  Pr.  (N.  Y.)    240;    Farmers',  South    Carolina.  —  Code    Civ.   Pro., 

etc.,  Bank  v.  Smith,  (Supm.  Ct.  Spec.  §  173;  Tharin  v.  Seabrook,  6  S.  Car. 

T.)  15  How.  Pr.  (N.  Y.)  329;  Seward  v.  113. 

Miller,  (Supm.  Ct.  Spec.  T.)  6   How.  South  Dakota.  —  Com  p.  Laws,  §4917. 

Pr.  (N.  Y.)  312;  Fasnacht  v.  Stehn,  53  Utah.  —  Rev.  Stat.,  §  2987,  identical 

Barb.  (N.  Y.)  650,  5  Abb.  Pr.  N.  S.  (N.  with  the  Montana  statute  cited  supra. 

Y.)  338;  Reed  v.  Latson,  15  Barb.  (N.  Wisconsin  —  The    statute    includes 

Y.)  9;   Winslow  v.  Ferguson,  1  Lans.  a    sham    answer,    reply,  or    defense, 

(N.  Y.)436;  Carpenter  v.  Bell,  1  Robt.  whether  by  way  of  denial  or  avoidance, 

(N.  Y.)  711;  Lee  Bank  v.  Kitching,  7  but   not  an   irrelevant  answer  or  de- 

Bosw.  (N.  Y.)  664,  11  Abb.  Pr.  (N.  Y.)  fense.     Stat.   Wis.,  §  2682:   Pfister  v. 

435;  Struver  v.  Ocean  Ins.  Co.,  2  Hilt.  Wells,  92  Wis.  171,  cited  in  Pearson  v. 

(N.  Y.)  475,  9  Abb.  Pr.  (N.  Y.)  23.  Neeves,  92  Wis.  319. 

1.  Sham  and  Irrelevant  —  California.  Frivolous  Demurrer,  Answer,  or  Reply 

—  Section  50  of  the  early  Practice  Act  —  Montana.  —  Code  Civ.  Pro.,  §  741. 

provided  that  sham  and  irrelevant  an-  North  Carolina.  —  Clark's  Code  Civ. 

swers  and  defenses  might  be  stricken  Pro.  (1891),  §  388. 

out  on  motion.     Davis  v.  Honey  Lake  North  Dakota.  —  Rev.  Codes.  §  5414; 

Water  Co.,   98  Cal.   415;     Tynan    v.  Gjerstadengen  v.  Hartzell,  8  N.  Dak. 

Walker,   35   Cal.   634:  Larco  v.  Casa-  424;    Yerkes  v.  Crum,  2  N.  Dak.  72; 

neuava,  30  Cal.  561;  Piercy  v.  Sabin,  Sigmund  v.  Minot  Bank,  4  N.  Dak. 

10  Cal.  22,  70  Am.  Dec.  692.    The  ex-  164. 

isting  provision  relates  only  to  sham  South    Carolina.  —  Code    Civ.    Pro., 

and   irrelevant  answers.      Code  Civ.  §  268;  Badham  v.  Brabham,  54  S.  Car. 

Pro.,    §  453;    Davis  v.   Honey  Lake  400;  American  Button-Hole,  etc.,  Co. 

Water  Co.,  98  Cal.  415;  Greenbaum  v.  v.  Hill,  27  S.  Car.  164;  Tharin  v.  Sea- 

Turrill,  57  Cal.  285.  brook,  6  S.  Car.  113. 

Colorado. — Mills's  Annot.  Code (1896),  South  Dakota. — Comp.  Laws,  §  5026. 

§  60;  Patrick  v.  McManus,   14  Colo.  2.  Code  Civ.  Pro.  N.  Y.,§538;  Rob- 

65,  20  Am.  St.  Rep.  253;  Steinhauer  r.  ert  Gere  Bank  v.  Inman,  51  Hun  (N. 

Colmar,    11   Colo.  App.   494;   Rhodes  Y.)  97,  affirmed  on  opinion  below  in  115 

v.  Hutchins,  10  Colo.  258;  Cochrane  v.  N.  Y.  650;  Hill  v.  Warner,  39  N.  Y. 

Parker,  5  Colo.  App.  527;  Johnson  v.  App.  Div.  424;  Saratoga  Springs  First 

Tabor, 4 Colo.  App.  183;  Rand  v.  Panta-  Nat.  Bank  v.  Slattery,  4  N.  Y.  App. 

graph  Co.,  1  Colo.  App.  270.  Div.  421. 

Idaho.  —  Rev.   Stat.,  §  4208;    Gold-  3.  See    infra,    II.   3.    d.    Irrelevant 

stein  v.  Krause,  2  Idaho  271.  Pleadings. 

Iowa.  —  Code,  §  3618.  4.  In    Alabama    if  any    pleading  is 

Montana. — The  provision  of  the  code  irrelevant    or    frivolous,    it    may    be 

includes  sham  and  irrelevant  answers  stricken  out  at  the  costs  of  the  party 

and  replies,  but  not  defenses.     Code  so  pleading,  on  motion  of  the  adverse 

Civ.    Pro.,   §  742;    Power  v.  Gum,  6  party.     Civ.  Code,  §  3286;    Cotton  v. 

Mont.    5;     McDonald    v.    Pincus,    13  Ward,  45  Ala.  359;  Columbus,  etc.,  R. 

Mont.  83.  Co.   r.   Bridges,  86  Ala.  448,  11   Am. 

Nevada.  —  Gen.  Stat.,  §  3072.  St.  Rep.  58;  Davis  v.  Louisville,  etc., 
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d.  What  Are  Statutory  Sham  Pleadings  —  (i)  Nature 

of  Statutory  Provisions.  —  The  statutory  provisions  cited  in  the 
notes  to  the  two  foregoing  subsections  make  use  of  the  word 

"  sham  "  without  defining  it  or  otherwise  determining  the  limits 
of  the  power  to  be  exercised  under  them ;  but  it  is  well  settled 
that  such  provisions  do  not  contain  a  grant  of  new  power,  and 
are  merely  declaratory  of  the  pre-existing  law.1     The  greatest 

R.  Co.,  108  Ala.  660,  citing  Lindsay  v.  Lea  (Tenn.)  516;  Waggoner  v.  White, 

Morris,  100  Ala.  546.  11  Heisk.  (Tenn.)  741;  Nashville,  etc., 

In  Indiana  it  is  provided  that  an  an-  R.  Co.  v.  Conk,  n  Heisk.  (Tenn.)  575; 

swer  or  other  pleading  shall  be  rejected  Trabue  v.  Higden,  4  Coldw.  (Tenn.) 

as  sham  either  when  it  plainly  appears  620;     Shirley    v.    Keathy,    4    Coldw. 

upon  the  face  thereof  to  be  false  in  fact  (Tenn.)  29;  Grant  v.  Jennings,  1  Coldw. 

and  intended  merely  for  delay,  or  when  (Tenn.)  53. 

it  is  shown  to  be  so  by  the  answers  of  1.  California,  —  Greenbaum  v.  Tur- 

the  party  to  special  written  interroga-  rill,  57  Cal.  285. 

tories  propounded  to  him  to  ascertain  New  Jersey.  —  Coykendall  v.  Robin' 
whether  the  pleading  is  false.  Hor-  son,  39  N.  J.  L.  98. 
ner's  Stat.  (1896),  §  382;  Pittsburgh,  New  York.  —  Wayland  v.  Tysen,  45 
etc.,  R.  Co.  v.  Fraze,  150  Ind.  576.  An  N.  Y.  281,  reversing  (Supm.  Ct.  Spec, 
earlier  statute  provided  that  all  frivo-  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  79;  Robert 
lous  demurrers  and  motions  should  Gere  Bank  v.  Inman,  51  Hun  (N.  Y.) 
be  overruled,  and  all  sham  defenses  97,  affirmed  on  opinion  below  in  115  N. 
should  be  rejected.  Lowe  v.  Thomp-  Y.  650;  Mier  v.  Cartledge,  8  Barb, 
son,  86  Ind.  503;  Clark  v.  Jefferson-  (N.  Y.)  75,  reversing  4  How.  Pr.  (N.  Y.) 
ville,  etc.,  R.  Co.,  44  Ind.  248;  Beeson  115,  2  Code  Rep.  (N.  Y.)  125;  Humble 
v.  McConnaha,  12  Ind.  420;  Ohio  Ins.  v.  McDonough,  (Buffalo  Super.  Ct. 
Co.  v.  Nunemacher,  10  Ind.  234.  Of  Geu.  T.,  5  Misc.  (N.  Y.)  508;  Slack  v. 
this  earlier  provision  it  was  said  that  Cotton,  2  E.  D.  Smith  (N.  Y.)  398; 
it  was  borrowed  from  the  New  York  Goedel  v.  Robinson,  (N.  Y.  Super.  Ct. 
Code  and  that  the  adjudications  in  that  Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  116;  Man- 
state  on  the  subject  were  entitled  to  ufacturers'  Bank  v.  Hitchcock,  (Supm. 
great  weight,  since  the  presumption  Ct.  Spec.  T.)  14  How.  Pr.  (N.  Y.)  406; 
was  that  Che  section  was  adopted  in  Farmers*,  etc.,  Bank  r.  Smith,  (Supm. 
view  of  the  construction  already  put  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  329; 
upon  it.  Clark  v.  Jeffersonville,  etc.,  Grant  v.  Power,  (Supm.  Ct.  Spec.  T.) 
R.  Co.,  44  Ind.  263.  12   How.   Pr.   (N.  Y.)  500;    Winne  v. 

In  Oregon  and  Washington  sham,  friv-  Sickles,  (Supm.  Ct.  Spec.  T.)  9  How. 

olous,  and  irrelevant  answers  and  de-  Pr.   (N.   Y.)  217;    White   v.    Bennett, 

fenses  may  be  stricken  out  on  motion  (Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.) 

and  upon  such  terms  as  the  court  may  59;  Nichols  v.  Jones,  (Supm.  Ct.  Spec, 

in  its  discretion  impose.     Hill's  Annot.  T.J  6  How.  Pr.  (N.  Y.)  355;  Seward  v. 

Laws  Oregon,  §  75;  Farris  v.  Hayes,  9  Miller,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 

Oregon    81 ;    Witherell   v.    Wiberg,   4  (N.  Y.)  312;  Darrow  v.  Miller,  (Supm. 

Sawy.  (U.  S.)  232,  30  Fed.  Cas.  No.  Ct.)  5  How.   Pr.  (N.  Y.)  247.  3  Code 

17,917;  Ball.  Annot.  Codes  and  Stat.  Rep.   (N.   Y.)  241;    Barney   v.    King, 

Wash.  (1897),  §  4915;  Isaacs  v.   Hoi-  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  685. 

land,  4  Wash.  54;  Larson  v.  Winder,  North  Carolina.  —  Boone  v.  Hardie, 

14  Wash.  647.  83  N.  Car.  470. 

In  Oregon  also  sham,  frivolous,  and  Ohio.  —  Wertheimer    v.    Morse,     10 

irrelevant  replies  may  be  stricken  out  Ohio  Dec.  (Reprint)  814,  23  Cine.  L. 

in  like  manner  and  on  the  same  terms  Bui.  455. 

as  like  answers  and  defenses.     Hill's  South    Dakota.  —  Green   v.    Hughitt 

Annot.  Laws  Oregon,  §  79.  School  Tp.,  5  S.  Dak.  452. 

In  Tennessee  any   pleading  that    is  Washington.  —  Larson  v.  Winder,  14 

irrelevant  or  frivolous  may  be  stricken  Wash.  647. 

out  at  the  cost  of  the  parly  so  pleading,  "  The  section  in  question  [Code  Pro. 

on  motion  of  the  adverse  party,  or  by  N.  Y.,  §  152]  simply   confers  power 

the  court  of  its  own  motion.     Annot.  upon  the  court  to  strike  out  sham  and 

Code  (1896),  §  4603;  Fry  v.  Tippett,  16  irrelevant  answers  and  defenses.    This 
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diversity  of  opinion  exists,  however,  as  to  the  scope  of  the  prior 
law.1 

(2)  View  Following  Common  Law.  —  In  some  jurisdictions  the 
common-law  doctrine,  that  pleas  technically  correct  in  form  and 
substance  cannot  be  sham  pleadings  if  evidence  other  than  what 
the  record  may  furnish  is  required  to  prove  their  falsity,  has  been 
followed.*  Thus  in  Canada,  in  order  to  dispose  summarily  of 
such  pleadings  as  false  on  affidavit,  it  was  deemed  necessary  to 
confer  statutory  authority; 8  and  this  view  of  the  law  is  not  with- 
out some  support  in  the  United  States  ,4 


power  the  court,  as  we  have  seen,  pos- 
sessed and  exercised  under  the  pre- 
existing laws.  *  *  *  I  think  that, 
by  the  true  construction  of  the  section, 
the  power  of  the  court  to  strike  out 
pleadings  was  not  extended  beyond 
what  it  was  under  the  pre-existing 
law."  Per  Grove r,  J.,  in  Wayland  1*. 
Tysen,  45  N.  Y.  281,  reversing  (Supm. 
Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 

79- 
Definition.  —  "  The  Act  does  not  give 

us  any  new  definition;  and  hence  we 
must  presume  that  in  speaking  of  such 
pleadings  its  authors  intended  to  em- 
brace sham  pleas  as  they  were  then 
known  to  the  law."  Nichols  v.  Jones, 
(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)  355.  To  the  same  effect  see  Sew- 
ard v.  Miller,  (Supm.  Ct.  Spec.  T.)  6 
How.  Pr.  (N.  Y.)  312;  Grant  v.  Power, 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N. 
Y.)  500;  Goedel  f.  Robinson,  (N.  Y. 
Super.  Ct.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.) 
116. 

1.  "  The  codes  of  Colorado,  Indiana, 
Iowa,  Kentucky,  New  York,  North 
Carolina,  South  Carolina,  and  Wis- 
consin contain  provisions  for  striking 
out  sham  answers  or  defenses.  The 
subject  is  not  named  in  the  other  code 
states,  but  as  the  power  existed  at  com- 
mon law  it  is  no  doubt  retained  under 
the  code.  An  examination  of  the  cases 
will  show  a  direct  conflict  in  the  deci- 
sions as  to  what  answers  will  be  stricken 
out  as  sham."  Upton  v.  Kennedy,  36 
Neb.  66.  To  the  same  effect  see  Pat- 
rick v.  McManus,  14  Colo.  65,  20  Am. 
St.  Rep.  253.  See  generally  cases 
cited  in  the  following  notes. 

2.  For  the  common-law  rule  as  to 
sham  pleadings  see  supra,  p.  5. 

8.  See  supra,  p,  8. 

4.  Indiana.  —  "  The  last-cited  au- 
thority [Van  Santvoord's  PI.  593,  594] 
appears  to  indicate  pretty  strongly  that 
it  is  now  settled  in  New  York  ihat  a 
plea  good  on  its  face  may,  on  affidavits 


of  its  falsity,  etc.,  be  stricken  out. 
But  we  think  the  better  practice  is  to 
avoid  such  trials  upon  affidavits,  and 
that  if  the  answer  is  legal  upon  its 
face,  and  no  facts  exist  peculiarly 
within  the  judicial  knowledge  of  the 
court  showing  it  to  be  a  sham  defense, 
it  should  stand."  Brown  v.  Lewis,  xo 
Ind.  232,  cited  in  Patrick  v.  McManus, 
14  Colo.  65,  20  Am.  St.  Rep.  253.  To 
the  same  effect  see  Moyer  v.  Brand, 
102  Ind.  301;  Boggess  v.  Davis,  34 
Ind.  82:  Mooney  v.  Musser,  34  Ind. 
373.  In  Indiana  the  statutes  now 
specify  the  character  of  a  pleading 
which  shall  be  rejected  as  sham.  See 
supra,  p.  10,  note  4. 

South  Dakota.  —  In  Loranger  v.  Big 
Missouri  Min.  Co.,  6  S.  Dak.  478,  the 
scope  of  the  old  law  and  that  author- 
ized by  the  code  are  thus  contrasted: 
M  Where  the  pleadings  present  a  clean- 
cut  issue  of  fact,  upon  which  the  case 
must  turn,  it  does  not  seem  to  be 
within  the  plan  or  scope  of  the  old  pro- 
cedure or  the  new  to  compel  either 
parly  to  submit  the  (rial  of  such  issue 
to  the  court  without  a  jury,  upon  ex 
parte  affidavits.  If  a  plaintiff  ought 
to  be  entitled  to  a  judgment  against  a 
defendant  when  he  can  satisfy  the 
court,  without  a  jury,  by  rx parte  affi- 
davits, that  the  defendant's  answer, 
good  in  form,  is  in  fact  untrue,  it 
would  seem  to  follow  that  a  defendant 
who  can  by  ex  parte  affidavits  make  it 
appear  to  the  court  that  the  plaintiff's 
complaint,  though  stating  a  cause  of 
action  against  him,  is  untrue  in  fact 
ought  to  have  a  summary  judgment  of 
dismissal  of  the  action,  and  for  costs. 
There  does  not  seem  to  be  any  good 
reason  for  discrimination  between  the 
parties.  It  does  not,  however,  seem 
to  be  the  plan  of  our  jurisprudence  to 
thus  compel  the  submission  of  issues 
of  fact  to  the  decision  of  the  court 
upon  ex  parte  testimony,  and  without 
a  jury." 
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(3)  "  Sham"  Synonymous  with  "False"  —(a)  View  that  Statute 
Apply  to  AU  Issue*  Alike.  —  In  other  states  the  courts  have  construed 
the  word  "  sham  "  contained  in  the  statutory  provision  as 
synonymous  with  "  false,"  and  applicable  to  all  pleadings  which 
fall  within  its  terms,  whether  good  or  bad  in  form  and  substance.1 
Thus  it  is  held  that  pleas  at  common  law  of  the  general  issue  * 
and  code  answers  containing  general  or  specific  denials,3  techni- 
cally correct  in  form  and  substance,  may  be  summarily  disposed 
of  as  sham  by  virtue  of  these  provisions. 

Pleas  ProTed  False  by  Matter  of  Record.  Bosw.  (N.  Y.)  698;  Claflin  v.  Griffin,  8 

—  In  some  cases  in  which  the  question  Bosw.  (N.  Y.J  689;  Mier  v,  Cartledge, 

has  been    raised    in   connection   with  8  Barb.  (N.  Y.)  75,  reversing 4  How.  Pr. 

pleas   technically  correct  it  has  been  (N.  Y.)  115,  2  Code  Rep.  (N.  Y.)  125; 

held  that  the   remedy  is   confined   to  Bell  v.  Ogden,   (Supm.   Ct.)  13  Abb. 

those  which  are  false  on  iheir  face  or  Pr.  (N.  Y.)  93,  note;  Corbett  v.   Eno, 

which  are  shown  to  be  so  by  com  pari-  (Supm.  Ct.  Spec.   T.)  13  Abb.  Pr.  (N. 

son    with  other   matter   contained   in  Y.)  65,  22   How.    Pr.  (N.  Y.)  8;  Eliza- 

the  record.     Matter  of  Bartholomew,  bethport  Mfg.  Co.  v.  Campbell,  (Supm. 

41  Kan.  273;    McDonald  v.  Pincus,  13  Ct.  Spec.  T.)   13  Abb.   Pr.  (N.  Y.)  86; 

Mont.  83;    Sweetman  v.   Ramsey,  22  Commonwealth  Bank  v.  Pryor,  (C.  PI. 

Mont.  323;  Upton  v.  Kennedy,  36  Neb.  Spec.  T.)  n  Abb.   Pr.   N.  S.  (N.  Y.) 

66;  Gray  v.   Gidiere,  4  Strobh.   L.  (S.  227;  Chenango  County  v.  McCullough, 

Car.)  438;    Bachman   v.    Everding,    1  (Supm.  Ct.  Gen.  T.)  39  How.  Pr.  (N. 

Sawy.  (U.  S.)  70,  2  Fed.  Cas.  No.  708,  Y.)  37;    Lawrence   v.    Derby,   (N.   Y. 

approved  in    Witherell    v.    Wiberg,    4  Super.  Ct.  Spec.  T.)  24  How.  Pr.  (N.  Y.) 

Sawy.  (U.  S.)  232,  30  Fed.  Cas.  No.  133,  15  Abb.  Pr.  (N.  Y.)  346,  note;  Fos- 

17,917.  dick  v.  Groff,  (Supm.  Ct.  Spec.  T.)  22 

1.  See  generally  cases  cited  in  the  How.  Pr.  (N.  Y.)  158;  Butterfield  v. 
following  notes.  Macomber,   (Supm.    Ct.    Spec.   T.)  22 

2.  Coykendall  v.  Robinson,  39  N.  J.  How.  Pr.  (N.  Y.)  150;  Blake  v.  Eldred, 
L.  9&;  Walter  v.  Walter,  35  N.  J.  L.  (Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 
262,  cited  in  the  dissenting  opinion  of  Y.)24o;  Manufacturers  Bank  v.  Hitch- 
Church,  J.,  in  Samuel  Cupples  Wooden  cock,  (Supm.  Ct.  Spec.  T.)  14  How.  Pr. 
Ware  Co.  v.  Jensen,  4  Dak.  149.  (N.  Y.)  406;  Walker  v.  Hewitt,  (Supm. 

3.  Minnesota.  —  Bardwell  Robinson  Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.)395; 
Co.  v.  Brown,  57  Minn.  140;  Fletcher  Conklin  v.  Vandervoort,  (Supm.  Ct. 
v.  Byers,  55  Minn.  419;  Stevens  v.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  483. 
McMillin,  37  Minn.  509;  C.  N.  Nelson  See  also  Nichols  v.  Jones,  (Supm.  Ct. 
Lumber  Co.  v.  Richardson,  31  Minn.  Spec.  T.)  6  How.  Pr.  (N.  Y.J355;  Tor- 
267  [overruling  Morton  -»  Jackson,  2  re  nee  v.  Strong,  4  Oregon  39,  cited  with 
Minn.  219];  Hayward  -.  Grant,  13  approval  in  Patrick  v.  McManus,  14 
Minn.  165,  97  Am.  Dec.  228;  Conway  Colo.  65,  20  Am.  St.  Rep.  253.  And 
v.  Wharton,  13  Minn.  158.  Query,  query  in  Werk  v.  Christie,  6  Ohio  Cir. 
Schmitt  v,  Cassilins,  31  Minn.  7;.  Dec.  255,  2  Ohio  Dec.  552,  9  Ohio  Cir. 
Barker  :•.  Foster,  29  Minn.  166.  Ct.  439,    affirming  on   other  grounds 

New    York.  —  Many   of    the   earlier  Christie  v.  Drennon,  1  Ohio  Dec.  376. 

cases  in   New  York    thus    construed  "  One  Leading  Policy  of  the  JJ ew  System 

these    statutory  provisions,    but  they  is   to  suppress  falsehood    and   secure 

have  been  overruled.     Sec  infra,  p.  14.  truth  in  the  pleadings;   and   for  that 

The  leading  case  in  support  of  such  purpose,  among  others,  all  the  forms 

construction  is  People  v.  McCumber,  of  pleadings  theretofore  existing  are 

18  N.  Y.  315,  72  Am.  Dec.  515,  (Supm.  abolished  and  other  simple  forms  pre- 

Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  186,  scribed.     For  the  same  purpose  pro- 

a firming  27  Barb.  (N.  Y.)  632.     Oiher  vision  is  made  whereby  a  plaintiff,  by 

cases  are  Hadden  v.  New  York  Silk  verifying  his    complaint  by  affidavit, 

Mfg.  Co.,  1  Daly  (N.  Y.)  388;  McCarty  may  require  a  similar  verification  of 

v.   O'Donnell,    7    Robt.   (N.   Y.)  431;  the  answer  by  the  defendant.     Ailega- 

Agawam  Bank  v.   Egerton,  10  Bosw.  tions  not  controverted  are  to  be  taken 

(N.  Y.]  669;  Fairchild  v.  Rush  more,  8  as  true,  and  an  ample  remedy  is  af- 
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(b)  View  that  Code  Denial  Not  Sham  —  aa.  Pre-existing  Law.  —  In  New 
York,  just  prior  to  the  enactment  of  the  Code  of  Procedure,  it 
was  held  that  the  general  issue  could  not  be  summarily  disposed 
of  as  sham,  but  that  all  special  pleas  might  be,  even  though 
technically  well  pleaded  in  form  and  substance.1 

bb.  Under  Code  Provisions.  —  The  foregoing  view  has  been  adopted 
as  to  denials  by  the  courts  of  New  York  and  some  other  states, 
construing  the  code  provisions  relating  to  sham  pleading  as  a 
correct  statement  of  the  pre-existing  law  of  which  these  provi- 
sions are  held  to  be  merely  declaratory ;  the  argument  being  that 
the  constitutional  provision  that  trial  by  jury  shall  remain  invio- 
late protects  a  denial,  since  it  is  a  substitute  for,  and  of  the  same 
general  character  of  pleading  as,  a  plea  of  the  general  issue  at 
common  law,  and  the  latter  could  not  be  sham.9 

forded  for  a  departure  from  the  truth  "  Neither  term  ["sham"  or  "false1'] 

in  an  answer  by  providing  that  *  sham  necessarily    includes    the  idea  of    an 

and  irrelevant  answers  and   defenses  artful    construction    of    the    plea,    or 

may  be  stricken  out  on  motion,  and  doubt  as  to  the  legal  character  of  the 

upon  such  terms  as  the  court  may  in  defense  upon  its   face.     The  defense 

their  discretion  impose.'     A  limitation  may   be  entirely  clear  in   form,    but 

of  this  section  by  the  courts  to  affirm  a-  nevertheless  sham,  for  the  sole  reason 

tive  answers  and  defenses  would,  to  a  that  it  is  false."     People  v.  McCum- 

great  extent,  frustrate  the  policy  re-  ber,  18  N.  Y.   315,   72  Am.  Dec.  515. 

ferred  to  and  allow  of  great  abuses  in  (Supm.  Ct.  Spec.  T.)  15  How.   Pr.  (N. 

pleading  and  improper  and  injurious  Y.)  186,  affirming  27  Barb.  (N.  Y.)  632. 

delays    of    justice."     People    v.    Mc-  2.  Wayland  v.  Tysen,  45  N.  Y.  281, 

Cumber.  18  N.  Y.  315,  72  Am.  Dec.  515,  reversing  (Supm.   Ct.   Spec.  T.)  9  Abb. 

(Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Pr.   N.  S.  (N.  Y.)  79.     To   the  same 

Y.)  186,  affirming  27  Barb.  (N  Y.)  632.  effect  see  Winne  v.  Sickles,  (Supnj.  Ct. 

Effect  of  Statutory  Provisions.  —  "  The  Spec.  T.)  9  How.  Pr.  (N.  Y.)  217,  and 

statute  which  regulates  the  practice  in  other    cases    cited    in    the    following 

this  state,  we  think,  does  away  with  notes. 

certain   distinctions  observed    in    the  Specific   Denials.  —  This    doctrine    is 

former  practice,  and  provides  in  gen-  not  confined  to  general  denials,  but  ex- 

eral  terms  for  striking  out  sham  an-  tends  also  to  denials  of  certain  material 

swers."     Barker  v.  Foster,  29   Minn,  facts  alleged  in  the  pleadings  of  the 

166.    See  also  Dobson  v.  Hallo  well,  53  adverse  party.     Thompson  v.  Erie  R. 

Minn.  98;  Walter  v.  Walter,  35  N.  J.  Co.,  45  N.  Y.  468;  Youngs  v.  Kent,  46 

L.  262.  N.  Y.  672,  reversing  2  Sweeny  (N.  Y.) 

1.  Wood  v.  Sutton,  12  Wend.  (N.  Y.)  248;    Farmers*  Nat.   Bank  v.  Leland, 

234;  Broome  County  Bank  v.  Lewis,  50  N.  Y.  673;  Robert  Gere  Bank  v.  In- 

18  Wend.  (N.  Y.)  565;  Brewster  v.  Hall,  man,  51   Hun  (N.  Y.)  97,  affirmed  on 

6  Cow.  (N.  Y.)  34;  People  v.  McCum-  opinion  below  in  115  N.  Y.  650;  Hum- 

ber,   18  N.  Y.  315,  72  Am.  Dec.  515,  ble  v.  McDonough,  (Buffalo  Super.  Ct. 

(Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Gen.  T.)  5  Misc.  (N.  Y.)  508;  Meurer 

Y.)  186,  affirming  27  Barb.  (N.  Y.)  632,  v.  Brinkman,  (Supm.  Ct.  Spec.  T.)  25 

cited'm  Butterfield  v.  Macomber, (Supm.  Misc.  (N.  Y.)  12;  Fellows  v.  Muller,  38 

Ct.  Spec.  T.)  22  How.  Pr.  (N.  Y.)  150;  N.  Y.  Super.  Ct.  137;  Colt  v.  Davis, 

Pfister  v.  Wells,  92  Wis.  171  (constru-  50  Hun  (N.  Y.)  366,   16  Civ.  Pro.  (N. 

ing  New  York  law).     See  also  Oakley  Y.)   180;  Central    Bank  v.   Thein,   76 

v.  Devoe,  12  Wend.  (N.  Y.)  196;  Had-  Hun (N.  Y.)  571;  Neuberger  v.  Webb,  24 

den  v.  New  York  Silk  Mfg.  Co.,  1  Daly  Hun  (N.  Y.)  347;  Claflin  v.  Jaroslauski, 

(N.  Y.)  388,  and  generally  cases  cited  64  Barb.  (N.  Y.)463;  Deuel  v.  Sanford, 

in  the  next  note.     Contra  as  to  striking  (N.    Y.  City   Ct.    Spec.    T.)  67    How. 

pleas  good  in  form,  Tucker  v.  Ladd,  4  Pr.  (N.   Y.)  354;   Gregory  v.  Wright, 

Cow.  (N.  Y.)  47;  Steward  v.  Hotchkiss,  (Supm.  Ct.)  n  Abb.  Pr.  (N.  Y.)  417: 

2  Cow.  (N.  Y.)  634.  Farmer's,  etc.,  Bank  v.  Smith,  (Supm. 
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Verification  of  Denials.  —  This  constitutional  argument,  if  sound, 
would  seem  to  apply  as  well  to  unverified  pleadings  containing 
denials  as  to  those  which  are  verified,  and  in  many  cases  verifica- 
tion has  not  been  deemed  essential.1     In  other  cases,  however, 

Cl.  Spec.  T.)  15  How.  Pr.  (>J.  Y.)  329;  508;   Gardenier  v.  Eld  red,  (Supm.  Ct. 

Winne  v.  Sickles,  (Supm.  Ct.  Spec.  T.)  Spec.  T.)  4  Misc.  (N.  Y.)  505;  Zivi  v. 

9   How.    Pr.    (N.   Y.)    217;    Davis    v.  Einstein,  (C.  PI.  Gen.  T.)  2  Misc.  (N. 

Potter,  (Supm.  Ct.  Spec.  T.)  4  How.  Pr.  Y.)  177,  23  Civ.  Pro.  (N.  Y.)  56  [reargu- 

(N.  Y.)  155,  2  Code  Rep.  (N.  Y.)  99;  ment  denied  in  3  Misc.  (N.  V.)  633, 

Goedel  v.  Robinson,  (N.  Y.  Super.  Ct.  motion  to  go  to  Court  of  Appeals  in  3 

Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  116;  Barney  Misc.   (N.   Y.)   639];    Albany  County 

v.  King,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Bank   v.  Rider,  74  Hun  (N.  Y.)  349; 

Supp.  685;  Gross  v.  Bock,  (Supm.  Ct.  Wilson  v.  Eastman,  etc.,  Co.,  56  Hun 

Gen.  T.)  11  N.  Y.  St.  Rep.  295.  (N.  Y.)  194,  18  Civ.  Pro.  (N.  Y.)  267; 

Eemedy  by  Prosecution  for  Perjury. —  Colt  v.  Davis,  50  Hun  (N.  Y.)  366,  16 

The  remedy  to  be  pursued  for  putting  Civ.  Pro.  (N.  Y.)i8o;  Grocers'  Bank  v. 

in  an  answer  containing  a  false  denial  O'Rorke,  6  Hun  (N.  Y.)  18;  Reynolds 

which  is  verified  is  a  criminal  prosecu-  v.  Craus,  (Supm.  Ct.  Gen.  T.)  16  N.  Y. 

tion  for  perjury.     Wayland  v.  Tysen,  Supp.  792:  Barney  v.  King,  (Supm.  Ct. 

45  N.  Y.  281  [reversing  on  other  grounds  Gen.  T.)  13  N.  Y.  Supp.  685;  Adams 

SSupm.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  v.  McPartlin,  (Supm.  Ct.  Spec.  T.)  11 

N.   Y.)  79],    cited  with    approval    in  Abb.  N.  Cas.  (N.  Y.)  369;  Mussina  v. 

Greenbaum   v.   Turrill,    57    Cal.   285;  Still  man,  (Supm.  Ct.  Spec.  T.)  13  Abb. 

Humble  v.  McDonough,  (Buffalo  Su-  Pr.  (N.  Y.)o3;  Goedel  v.  Robinson,  (N. 

per.  Ct.  Gen.  T.)  5  Misc.  (N.  Y.)  508;  Y.  Super.  Ct.  Spec.  T.)  1  Abb.  Pr.  (N. 

Belsena    Coal    Min.    Co.   v.    Liberty  Y.)  116;  Lefferts  v.  Snediker,  (Supm. 

Dredging  Co.,  (Supm.  Ct.  App.  T.)  27  Ct.   Gen.   T.)  1  Abb.   Pr.  (N.  Y.)  41; 

Misc.  (N.   Y.)  191,  affirming  26  Misc.  Deuel  v.  Sanford,  (N.  Y.  City  Ct.  Spec. 

(N.  Y.)846;  Gjerstadengen  r.  Hartzell,  T.)  67  How.  Pr.  (N.  Y.)  354;  Roby  v. 

8  N.  Dak.  424.  Hallock,  (Supm.  Ct.  Spec.  T.)  55  How. 

Denial  Not  a  "  Defense.1'  —  It  has  been  Pr.  (N.  Y.)  412,  5  Abb.  N.  Cas.  (N.  Y.) 

said  that  only  defenses  may  be  stricken  86;  Grant  v.  Power,  (Supm.  Ct.  Spec, 

out  as  sham,  and  that  an  issue  raised  T.)  12  How.  Pr.  (N.  Y.)  500;  Benedict 

by  a  denial  is  not  a  defense,  the  latter  v.   Tanner,  (Supm.   Ct.   Spec.   T.)  10 

being  defined  as4'  a  plea  of  new  matter,  How.  Pr.  (N.  YJ455;  Winne  v.  Sickles, 

viz.,  matter  outside  of  any  issue  which  (Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N. 

may  be  raised  by  a  general  or  special  Y.)  217;  Livingston  v.  Finkle,  (Supm. 

denial,"  Meurer  v.  Brinkman,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)48s; 

Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  12;  but  a  White  v.  Bennett,  (Supm.  Ct.  Spec.  T.) 

denial   may   be   an   answer,   and   the  7  How.  Pr.  (N.  Y.)  59. 

statute  provides  that  answers  as  well  South  Carolina.  —  Standard  Sewing 

as  defenses  may  be  stricken  out.  Mach.  Co.  v.   Henry,  43  S.  Car.  17; 

1.  California.  —  Piercy  v.  Sabin,  10  Ransom  v.  Anderson,  9  S.  Car.  438. 

Cal.  22,  70  Am.  Dec.  692;  Fay  v.  Cobb,  Washington.  —  Larson  v.  Winder,  14 

51  Cal.  313;  Lybecker  v.  Murray,  58  Wash.  647. 

Cal.  186.  See  also  Kelson  v.  Cain,  42  Ind.  563; 

New  York.  —  Thompson  v.  Erie  R.  Matter  of  Bartholomew,  41  Kan.  273; 

Co.,  45  N.  Y.  468;  Newman  v.  Living-  Christie  v.  Drennon,  1  Ohio  Dec.  374, 

ston  County,  45  N.  Y.  676,  modifying  1  affirmed  on  other    grounds  sub  nam. 

Lans.  (N.  Y.)  476,  Farmers'  Nat.  Bank  Werk  v.   Christie,  6  Ohio  Cir.   Dec. 

«/.   Leland,   50    N.   Y.   673,    Saratoga  255,  9  Ohio  Cir.  Ct.  439,  2  Ohio  Dec. 

Springs  First  Nat.  Bank  v.  Slattery,  4  552. 

N.  Y.  App.  Div.  421;  Meurer  v.  Brink-  The  Leading  Case  in  support  of  the 

man,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  contention  that  a  denial  cannot  be  a 

Y.)i2;  Frey  v.  Sylvester,  (Supm.  Ct.  sham  pleading  is  Wayland  1.  Tysen, 

Spec.  T.)   24  Misc.  (N.  Y.)  167;  Von  45  N.  Y.  281,  reversing  (Supm.  Cl.  Spec. 

Hagen  v.  Waterbury  Mfg.  Co.,  (Supm.  T.)  9  Abb.  Pi.  N.  S.  (N.  Y.)  79,  which 

Ct.  Spec.  T.)   22  Misc.   (N.    Y.)  580;  overruled  the  opinion  of  Strong,  J.,  in 

Humble     v.     McDonough,     (Buffalo  People  v.  McCumber,  18  N.  Y.  315,  72 

Super.   Ct.   Gen.  T.)  5  Misc.  (N.  Y.)  Am.  Dec.  515,  (Supm.  Ct.  Spec.  T.)  15 
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stress  has  been  laid  on  the  fact  that  the  pleading  is  verified;1 

while  in  Wisconsin  it  is  provided  by  statute  that  unverified  denials 
may  be  sham,  but  not  those  the  truth  of  which  shall  be  supported 
by  the  affidavit  of  a  single  witness,  either  by  way  of  verification 
to  the  pleadings  or  in  opposing  a  motion  to  strike  out.* 

In  Equity.  —  The  constitutional  provision   has   no   application 
where  the  action  is  equitable;  but  the  same  conclusion  has  been 

How.  Pr.  (N.  Y.)  186,  as  unnecessarily  (N.  Y.)  417;  Farmers',  etc.,  Bank  v. 
deciding  points  not  in  issue.  The  Smith,  (Supm.  Ct.  Spec.  T.)  15  How. 
answer  which  was  stricken  out  as  sham  Pr.  (N.  Y.)  329;  Gregg  v.  Reader, 
by  the  court  below  was  a  verified  gen-  (Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N. 
eral  denial,  and  some  stress  is  laid  in  Y.)  371;  Davis  v.  Potter,  (Supm.  Ct. 
the  Court  cf  Appeals  on  the  fact  of  veri-  Spec.  T.)  4  How.  Pr.  (N.  Y.)  155,2 
fication,  which,  it  was  held,  prevented  Code  Rep.  (N.  Y.)  99.  See  also  Thomp- 
a  pleading  from  being  sham  at  com'  son  v.  Erie  R.  Co.,  45  N.  Y.  468;  Hum- 
moo  law,  whether  a  general  issue  or  ble  v.  McDonough,  (Buffalo  Super.  Ct. 
an  affirmative  pleading  See  infra,  IV.  Gen.  T.)  5  Misc.  (N.  Y.)  508;  Fromme 
8.  b.  (2)  (6)  By  Affidavit.  The  deci-  v.  Schworer,  (N.  Y.  City  Ct.  Gen.  T.) 
sion  is  cited  as  authority  both  by  those  61  N.  Y.  Supp.  1108. 
cases  which  refuse  to  strike  out  as  North  Dakota.  —  Gjerstadengen  v. 
sham  unverified  denials  and  those  Hartzell,  8  N.  Dak.  424. 
which  in  refusing  to  strike  out  a  denial  South  Dakota. —  King  v.  Wake,  10 
give  prominence  to  the  fact  that  it  is  S.  Dak.  1;  Loranger  v.  Big  Missouri 
verified.  See  cases  cited  supra,  this  Min.  Co.,  6  S.  Dak.  478;  Green  v. 
note,  and  in  the  next  note.  Hughitt  School  Tp.,  5  S.  Dak.  452. 

1.  California.  —  Green baum  v.  Tur-  2.  The  Constitutionality  of  the  8tatute 

rill,  57  Cal.  2S5.  in   so  far  as  it  applies   to   unverified 

Colorado.  —  Patrick  v.  McManus,  14  denials    seems    never    to    have    been 

Colo.  65,  20  Am.  St.  Rep.  253.  directly   passed   upon.     In  .Pfister  v. 

Dakota.  —  Samuel  Cupples  Wooden  Wells,  92  Wis.  171 ,  followed in  Pearson 

Ware    Co.     v.    Jensen,    4    Dak.    149,  v.  Neeves,  92  Wis.  319,  it   was  held 

Church,  J.,  dissenting.  that    verified     denials    could    not    be 

New  York.  —  Wayland  v.  Tysen,  45  treated   as    sham,   and    although   the 

N.  Y.  281,  reversing  (Supm.  Ct.  Spec,  validity  of  the  constitutional  ground 

T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  79;  Tripp  taken  In  the  leading  case  of  Wayland 

v.  Daball,  (N.  Y.  Super.  Ct.  Spec.  T.)  v.    Tysen,    45    N.    Y.    281,    reversing 

11  Civ.  Pro.  (N.  Y.)  112;  Henderson  v.  (Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S. 

Manning,  (N.  Y.  City  Ct.  Spec.  T.)  5  (N.  YO79,  was  recognized  to  the  fullest 

Civ.  Pro.  (N.  Y.)  221;  Central  Bank  p.  extent,    namely,   that    an    unverified 

Thein,  76  Hun  (N.   Y.)   571;    Robert  answer  containing  denials  only  cannot 

Gere  Bank  v.  Inman,  51  Hun  (N.  Y.)  be  stricken  out  as  sham,  it  was  never- 

97,  affirmed  on  opinion  below  in  115  N.  theless  said  by  way  of  dictum  that  the 

Y.  650;  Martin  v.  Erie  Preserving  Co.,  Wisconsin  statute  gives  "  the  remedy 

48  Hun  (N.  Y.)  81,  14  Civ.  Pro.  (N.  Y.)  in  all  cases  where  the  answer,  whether 

224;  Neuberger  v.  Webb.  24  Hun  (N.  by  way  of  denial  or  avoidance,  is  not 

Y.)  347;  Claflin  v.  Jaroslauski,  64  Barb,  verified." 

(N.  Y.)  463;  Caswell  v.  Bushnell,   14  Pre-existing    Law.  —  In     Pfister     v. 

Barb.  (N.  Y.)  393,  7  How.  Pr.  (N.  Y.)  Wells,   92  Wis.   171,   the   pre-existing 

171;  Fellows  v.  Muller,  38  N.  Y.  Super,  law,  as  deduced  from  the  case  of  Way- 

Ct.    137;     Belsena  Coal   Min.   Co.   v.  land  v.  Tysen,  45  N.  Y.  281  [reversing 

Liberty  Dredging  Co.,  (Supm.  Ct.  App.  (Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S. 

T.)  27  Misc.  (N.  Y.)  191,  affirming  26  (N.  Y.)  79],  and  approved,  was  held  to 

Misc.  (N.  Y.)  846;  Macauleyz/.  Brometl,  be   that   where  an  unverified   answer 

etc.,  Printing  Co.,  (N.  Y.  City  Ct.  Spec,  was  permitted  containing  denials  only 

T.)  14  Abb.   N.   Cas.  (N.  Y.)  316,  67  it  could  not  be  stricken  out.  but  that 

How.  Pr.  (N.  Y.)  252,  5  Civ.  Pro.  (N.  an  answer   containing  an  affirmative 

Y.)  431;  Schultze  v.  Rodewald,  (Supm.  defense  might  be  stricken  out  whether 

Ct.)  1  Abb.  N.  Cas.  (N.  Y.)  365;  Greg-  verified  or  unverified,  if  satisfactorily 

ory  v.  Wright.  (Supm.  Ct.)  n  Abo.  Pr.  shown  to  be  sham. 
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reached  in  such  proceedings,  based  on  different  grounds.1 

(o)  Definitions.  —  The  authorities  which  maintain  the  views 
expressed  in  the  two  preceding  subdivisions  define  a  sham  plead- 
ing as  one  that  is  false  in  fact,  although  it  may  be  good  in  form.* 
This  construction  is  qualified,  as  to  answers,  defenses,  and  replies, 
in  those  jurisdictions  where  a  denial  cannot  be  treated  as  sham, 
by  confining  its  operation  to  such  pleadings  as  raise  affirmative 
issues  only.* 

(d)  Compared  with  Common-law  Doctrine.  —  Neither  the  view  that 
statutes  relating  to  sham  pleading  apply  to  all  issues  alike  4  nor 
the  view  that  code  denials  cannot  be  treated  as  sham 5  would 
seem  in  its  entirety  to  be  in  accord  with  the  common  law,  which 
both  presume  to  follow.6 

1.  Schnitzer  v.  Schaefer,  10  N.  Y.  Grant  v.  Power,  (Supra.  Ct.  Spec.  T.) 
App.  Div.  173;  Thompson  v.  Erie  R.  12  How.  Pr.  (N.  Y.)  500;  Walker  v. 
Co.,  45  N.  Y.  468.  Hewitt,  (Supm.  Ct.  Spec.  T.)  11  How. 

2.  Colorado.  —  Patrick  v.  McManus,  Pr.  (N.  Y.)  395;  Osirom  v.  Bixby, 
14  Colo.  65,  20  Am.  St.  Rep.  253;  Coch-  (Supm.  Ct.)  9  How.  Pr.  (N.  Y.)  57; 
rane  v.  Parker,  5  Colo.  App.  527;  Hull  v.  Smith,  (N.  Y.  Super.  Ct.)  8 
Duffield  v.  Denver,  etc.,  R.  Co.,  5  How.  Pr.  (N.  Y.)  149,  1  Duer  (N.  Y.) 
Colo.  App.  25;  Glenn  v.  Brush,  3  649;  Nichols  v.  Jones,  (Supm.  Ct.  Spec. 
Colo.  26,  T.)  6  How.  Pr.  (N.  Y.)  355;  Harlow  v. 

Idaho,  —  Goldstein     v.    Krause,    2  Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.) 

Idaho  271.  6   How.    Pr.  (N.  Y.)  475;  Darrow  v. 

Minnesota.  —  Stevens  v.  McMillin,  37  Miller,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.) 

Minn.  509;  Roblee  v.  Secrest,  28  Minn.  249,  3  Code  Rep.  (N.  Y.)  24c 

43;  Morton  v.  Jackson,  2  Minn.  219.  Washington.  —  Brown   v.    Porter,   7 

New  York.  —  People  v.  McCumber,  Wash.  327. 
18  N.  Y.  315,  73  Am.  Dec.  515,  (Supm.  See  also  Matter  of  Bartholomew,  41 
Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  186,  Kan.  273;  Thigpen  v.  Mississippi  Cent. 
affirming  27  Barb.  (N.  Y.)  632;  Thorn p-  R.  Co.,  32  Miss  347;  Upton  r.  Ken- 
son  v.  Erie  R.  Co.,  45  N.  Y.  468;  Fett-  nedy,  36  Neb.  66;  Howell  v.  Ferguson, 
retch  v.  McKay,  47  N.  Y.  426,  n  Abb.  87  N.  Car.  113;  Gjerstadengen  «/.  Hart- 
Pr.  N.  S.  (N.  Y.)  453;  Hill  v.  Warner,  zell,  8  N.  Dak.  424;  Stokes  v.  Farns- 
39  N.  Y.  App.  Div.  424;  Schnitzer  v.  worih,  99  Fed.  Rep.  836. 
Schaefer,  10  N.  Y.  App.  Div.  173;  8.  See  generally  cases  cited  supra,  p. 
Whitehall  Lumber  Co.  v.  Edmans,  14,  and  see  Caswell  v.  Busbnell,  14 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  721;  Barb.  (N.  Y.)  393,  7  How.  Pr.  (N.  Y.) 
Robert  Gere  Bank  v.  Inman,  51  Hun  171,  wherein  it  was  said:  "  It  is  said 
(N.  Y.)  97,  affirmed  on  opinion  below  that  the  answer  is  a  sham  one,  be- 
in  115  N.  Y.  650;  McCarty  v.  O'Don-  cause  it  is  to  be  inferred  thai  it  is  false, 
nell,  7  Robt.  (N.  Y.)  431;  Lee  Bank  v.  and  known  to  the  defendant  to  be  so. 
Kitching,  7  Bosw.  (N.  Y.)  664,  n  Abb.  That  is  part,  but  only  a  part,  of  the 
Pr.  (N.  Y.)  435;  Livingston  v.  Ham-  definition  of  a  sham  answer.  It  omits 
mer,  7  Bosw.  (N.  Y.)  670;  Garvey  v.  the  essential  part  of  the  definition,  viz., 
Fowler,  4  Sandf.  (N.  Y.)  665,  10  N.  Y.  that  the  answer  set  up  new  matter.'* 
Leg.  Obs.  16;  Winslow  v.  Ferguson,  1  4.  See  supra%  p.  13. 
Lans.  (N.  Y.)  436;  Slack  v.  Cotton,  2  5.  See  supra,  p.  14. 
E.  D.  Smith  (N.  Y.)  398;  Adams  6.  General  Issue  Sham  at  Common  Law. 
v.  McPartlin,  (Supm.  Ct.  Spec.  T)  11  — At  the  common  law,  where  two  or 
Abb.  N.  Cas.  (N.  Y.)  369;  Kreitz  v.  more  pleas  are  riled  they  may  const i- 
Frost,  (Supm.  Ct  Spec.  T.)  5  Abb.  Pr.  tute  a  sham  pleading  if  together  they 
N.  S.  (N.  Y.)  277;  Leach  v.  Boynton,  cause  to  the  adverse  party  unneces- 
(Supm.  Ct.  Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  sary  expense,  delay,  or  other  vexation; 
1;  LefTerts  v.  Snediker,  (Supm.  Ct.  and  on  an  affidavit  of  their  falsity  they 
Gen.  T.)  1  Abb.  Pr.  (N.  Y.)4i;  Farm-  may  be  stricken  out  as  sham  although 
crs\  etc.,  Bank  r.  Smith,  (Supm.  Ct.  one  is  the  general  issue.  Body  v. 
Spec.   T )   15    How.   Pr.  (N.  Y.)  329;  Johnson,  5  B.  &  Aid.  751  note  a,  7  E. 
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3.  What  Are  Frivolous  Pleadings  —  a.  General  Nature  of 
'  Insufficiency.  —  A  frivolous  pleading  is  one  the  issues  raised 

C.  L.  252;  Phillips  r.  Bruce,  6  M.  &  S.  (Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N. 

134;  Vincent  v.  Groome,  1  Chit.  182,  Y.)  59;  Seward  v.  Miller,  (Supm.  Ct. 

18  E.  C.  L.  62;  Coykendall  v.  Robin-  Spec.  T.)  6  How.  Pr.  (N.  Y.)  312. 

son,  39  N.  J.  L.  98,  in  effect  overruling  North  Carolina.  —  Boone  v.  Hardie, 

the  dictum  to  the  contrary  in  Walter  83  N.  Car.  470. 

v.  Walter,  35    N.J.  L.  262.     See  also  South  Carolina.  —  Ransom  v.  Ander- 

Anonymous,  1  Chit.  355,  18  E.  C.  L.  son,  9  S.  Car.  438;  Tharin  v.  Seabrook, 

106.  6  S.  Car.  114. 

Vexation,  Delay,  or  Other  Unworthy  Ob-  See  also  Clark  v.  Jefferson  ville,  etc., 

jeet.  —  As  an  instance  of  the  confusion  R.  Co.,  44  Ind.  248;  Beeson  v.  McCon- 

which  exists  owing  to  this  departure  naha,  12  Ind.  420;  Christie  v.  Drennon, 

from  the  construction  given  to  the  term  1   Ohio   Dec.   374,  affirmed   on    other 

"  sham  "  at  common  law,  it  may  be  grounds  sub  nom.  Werk  v.  Christie,  6 

said  that  the  elements  of  vexation,  de-  Ohio  Cir.  Dec  255,  9  Ohio  Cir.  Ct.  439, 

lay,  and  the  like,  necessary  under  that  2  Ohio  Dec.  552. 

law,   have  been    frequently  approved  Thus    Chitty's    definition    of    sham 

down  to  the  present  day  in  cases  de-  pleading  —  "the    pleading    a    matter 

cided  under  the  code  provision.  known  by  the  party  to  be  false,  for  the 

California.  —  Piercy  v.  Sabin,  ioCal.  purpose  of  delay  or  other    unworthy 

22,  70  Am.  Dec.  692;  Gostorfs  v.  Taafe,  object,"  1  Chitty  on   Pleading  567  — 

18  Cal.  385;  Greenbaum  v.  Turrill,  57  and  the  definition  to  the  same  effect  in 

Cal.  285.  Stephen  on   Pleading  (Andr.  ed.)  430, 

Colorado.  —  Cochrane    v.    Parker,    5  are  frequently  approved  by  authorities 

Colo.    App.    527;    Duffield   v.   Denver,  which  sanciion  this  departure  from  the 

etc.,  R.  Co.,  5  Colo.  App.  25.  common  law.     Greenbaum  v.  Turrill, 

Dakota.  —  Samuel  Cupples  Wooden  57  Cal.  285;  Patrick  v.   McManus,  14 

Ware  Co.  v.  Jensen,  4  Dak.  149, per  Colo.  65,  20  Am.  St.  Rep.  253;  Glenn 

Church,  J.,  dissenting.  v.  Brush,  3  Colo.  26;  Morton  v.  Jack- 

New    York.  —  Andreae   v.    Bandler,  son,  2  Minn.  219;  Walter  v.  Walter,  35 

(Supm.   Ct.   Spec.  T.)  56  N.  Y.  Supp.  N.  J.  L.  262;  Seward  v.  Miller,  (Supm. 

614;  Kelly  v.  Kelly,  (N.  Y.  Super.  Ct.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  312; 

Spec.  T.)  12  Misc.  (N.  Y.)  457;  Henry  Nichols  v.  Jones,  (Supm.  Gt.  Spec.  T.) 

Hubber  Co.  v.  McAUester,  (N.  Y.  Cily  6  How.   Pr.  (N.   Y.)  355;    Darrow  v. 

Ct.    Gen.    T.)    1    Misc.   (N.    Y.)  483;  Miller,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.) 

Albany   County    Bank    v.    Rider,    74  247,  3  Code  Rep.  (N.  Y.)  241;  Foren  v. 

Hun  (N.  Y.)  349;  Central  Bank  v.  Thein.  Dealey,  4  Oregon  93;  Cottrill  v.  Cramer, 

76   Hun   (N.   Y.)  571;    Farnsworth   v.  40  Wis.  555. 

Halstead,  (Supm.  Cr.  Spec.  T.)  18  Civ.  At  the  Common  Law,    However,    the 

Pro.  (N.  Y.)  227;  Caswell  r.  Bushnell,  vexation,  delay,  and  the  like  were  due 

14  Barb.  (N.  Y.)  393,  7  How.  Pr.  (N.  to  the  ingenious  and  subtle  manner  in 

Y.)  171;  Garvey  r*.   Fowler,  4  Sandf.  which  issues  must  be  raised  to  permit 

(N.   Y.)  665,   10  N.   Y.   Leg.   Obs.  16^  an  attack  upon  the  pleadings  as  sham 

Brown  v.  Jenison,  3  Sandf.  (N.  Y.)  732,  (see  supra,  p.  4),  while  under  the  con- 

I  Code  Rep.  N.  S.  (N.  Y.)  156;  Struver  struction  that*'  sham  "  is  synonymous 

v.  Ocean  Ins.  Co.,  2  Hilt.  (N.  Y.)475,  with  "  false/'  falsity  is  the  only  in- 

9  Abb.   Pr.  (N.  Y.)  23;    Littlejohn  v.  quiry,  and  it  is  immaterial    that  the 

Greelev,  (Supm.  Ct.  Spec.  T.)  13  Abb.  pleading  is  not  thus  informal.    Darrow 

Pr.  (N.'Y.)  31  r,  22  How.  Pr.  (N.  Y.)  345;  v.  Miller,  (Supm.  Ct.)  5  How.  Pr.  (N. 

Kiefer  v.  Thomass,  (C.  PI.  Spec.  T.)  6  Y.)  247,   3   Code    Rep.    (N.   Y.)    241; 

Abb.   Pr.   N.  S.  (N.  Y.)  42;    Farmers,  Nichols  v.  Jones,  (Supm.  Ct.  Spec.  T.) 

etc.,  Bank  v.  Smith,  (Supm.  Ct.  Spec.  6   How.    Pr.   (N.    Y.)  355;    Roome   v. 

T.)  15  How.  Pr.  (N.  Y.)  329,  wherein  it  Nicholson,    1   Sweeny  (N.   Y.)   525,  8 

was  said  that  "  a  sham  plea  was  one  Abb.  Pr.  N.  S.  (N.  Y.)  343;  Barker  v. 

presenting  apparently  a  good  defense,  Foster,  29  Minn.   166.     See  also  gen- 

but  which  was  in  fact  an  ingenious  and  erally  cases  cited  supra  in  the  preced- 

subtle  contrivance,  false  and  feigned  ing  paragraph  of  this  note, 

in  its  essential  particulars;'*  Benedict  Sham  and  Frivolous  Confounded. —  In 

v.  Tanner,  (Supm.  Ct.  Spec.  T.)  10  How.  many  cases  the  vexation  and  delay  of 

Pr.  (N.  Y.)   455;    White   v.    Bennett,  the  common-law  sham   pleading  was 
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by  which  do  not  exhibit  any  cause  of  action  or  defense ; '  as 
otherwise  stated,  a  pleading  which,  assuming  the  truth  of  its 

thought  to  be  due  to  the  fact  that  the  Rep.  37;  Gregory  v.  Wright,  (Supra, 

matter  pleaded  was  absurd,  constitut-  Ct.)  11  Abb.  Pr.  (N.  Y.)  417;  Hecker 

ing  not  even  the  semblance  of  a  cause  v.  Mitchell,  (N.  Y.  Super.  Ct.  Spec.  T.) 

of  action  or  defense  —  in  other  words,  5   Abb.    Pr.   (N.   Y.)  453;    Ostrom   v. 

was  frivolous.     In  such  cases  these  Bixby,  (Supm.  Ct.)  9  How.  Pr.  (N.  Y.) 

terms  have  been  used  interchangeably,  57;  Hull  v.  Smith,  (N.  Y.  Super.  Ct.)  8 

confounding  sham  and  frivolous  plead-  How.   Pr.  (N.  Y.)  149,  1  Duer(N.  Y.) 

ings;  and  pleadings  have  been  treated  649;  Seward  v.  Miller,  (Supm.  Ct.  Spec, 

as  sham  where  the  question  of  their  T.)  6  How.  Pr.  (N.  Y.)  312;  Darrow  v. 

falsity  was  not  raised.  Miller,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.) 

California.  —  Fleming*.  Hawley,  6$  247,  3  Code  Rep.  (N.  Y.)  241;  Nichols 

Cal.  492;  Hook  v.  White,  36  Cal.  299;  v.  Jones,  (Supm.  Ct.  Spec.  T.)  6  How. 

Tynan  v.  Walker,  35  Cal.  634,  95  Am.  Pr.  (N.  Y.)  355,  wherein  it  was  said: 

Dec.  152;  Gay  v.  Winter,  34  Cal.  153.  "  It  [a  frivolous  answer]  differs  totally 

Illinois,  —  McCully   v.   Silverburgh,  from  a  sham  answer  in  this,  that  the 

18  111.  306.  one  is  always  assumed  to  be  true,  and 

New  York.  —  Davis  v.  Potter,  (Supm.  the  other  must  always  be  proved  to  be 
Ct.  Spec.  T.)4  How.  Pr.  (N.  Y.)  155,  2  false;  one  is  always  bad  on  its  face, 
Code  Rep*  (N.  Y.)  99;  Darrow  v.  Miller,  the  other  generally  good ;  one  is  decided 
(Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  247,  3  by  inspection,  the  other  on  proof  ali- 
Code  Rep.  (N.  Y.)  241 ;  Hull  v.  Smith,  unde."  Approved  in  Thorn  v.  New 
(N.  Y.  Super.  Ct.)  8  How.  Pr.  (N.  Y.)  York  Cent.  Mills,  (Supm  Ct.)  10  How. 
149,  1  Duer(N.  Y.)649;  Manufacturer's  Pr.  (N.  Y.)  19,  affirmed  sub  nom.  Shear- 
Bank  v.  Hitchcock,  (Supm.  Ct.  Spec,  man  v.  New  York  Cent.  Mills,  (Supm. 
T.)  14  How.  Pr.  (N.  Y.)  406;  Walker  v.  Ct.  Gen.  T.)  1  Abb.  Pr.  (N.  Y.)  187. 
Hewitt,  (Supm.  Ct.  Spec.  T.)  11  How.  Under  a  statute  providing  for  the 
Pr.  (N.  YO395;  Winslow  v.  Ferguson,  summary  disposition  of  "  false,  frivo- 
1  Lans.  (N.  Y.)  436;  Smith  v.  Country-  lous,  or  vexatious  "  pleadings,  it  was 
man,  30  N.  Y.  656;  People  v.  McCum-  inlimated  in  one  case,  but  not  decided, 
ber,  18  N.  Y.  315,  72  Am.  Dec.  51$,  that  a  plea  to  be  frivolous  must  also  be 
(Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  false.  Gibson  v.  Kiley,  5  Nova  Scotia 
Y.)  186,  affirming  on  other  grounds  27  724.  See  also  Nova  Scotia  Bank  v. 
Barb.  (N.  Y.)  632,  and  died  in  Kreitz  v.  Chipman,  7  Nova  Scotia  521. 
Frost,  (Supm.  Ct.  Spec.  T.)  5  Abb.  Pr.  1.  Alabama.  —  Couch  v.  Davidson, 
N.  S.  (N.  Y.)  277.  109  Ala.  313. 

North  Carolina.  —  Boone  v.  Hardie,  Arkansas. — Johnson    v.    Killian,   6 

83  N.  Car.  470;  Schehan  v.  Malone,  71  Ark.  173;  Crary  v.  Ashley,  4  Ark.  203. 

N.  Car.  440;  Flack  v.  Dawson,  69  N.  Colorado.  —  Johnson  v.  Tabor,  4  Colo. 

Car.  42.  App.  183;  Pueblo  v.  Strait,  20  Colo.  13. 

Oregon.  —  Foren  v.  Dealey,  4  Ore-  Georgia.  —  Broach  v.  Barneld,  57  Ga. 

gon  93.  601. 

Wisconsin. — Cottrill  v.  Cramer,  40  Idaho. — Co  we  n  v.  Harrington,  (Idaho 

Wis.  555,  cited  in  Bank  of  Commerce  1897)  48  Pac.  Rep.  1059. 

v.  Humphrey,  6  S.  Dak.  415.  Indiana.  —  Miller  v.  Rapp,  135  Ind. 

England.  —  Hole    v.  Finch,  2  Wils.  614. 

C.    PI.    393;    Emanuel  v.    Randall,   8  Missouri.  —  Sapington  «/.  Jeffries,  15 

Dowl.  238;  Midford  v.  Finden.9  Dowl.  Mo.  628;  Chicago,  etc.,  R.  Co.  v.  Mer- 

813,  8  M.  &  W.  511;  Phillips  v.  Bruce,  tens,  78  Mo.  App.  74,  2  Mo.  App.  Rep. 

6  M.  &  S.  135;  Draycott  v.  Pilkington,  237. 

5  M.  &  S.  518,  cited  in  T  Chit.  564,  note  New  Jersey.  — Shotwell  v.  Dennis,  14 

a,  18  E.  C.  L.  162;  Jones  v.  Studd,  4  N.  J.  L.  501;  Coxe  v.  Higbee,  11  N.  J. 

Bing.  663,  15  E.  C.   L.  103;  Gabel  v.  L.  395. 

Harding,  4  N.  Bruns.  71.  New  York.  —  White  v.  Kidd,  (Supm. 

Sham  and   frivolous  pleadings  are  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)  68,  2 

entirely  separate  and  distinct,  however.  Code  Rep.  (N.  Y.)  47;  Woodwonh  v. 

both  at  common  law  and   under  the  Bellows,  (Supm.  Ct.  Spec.  T.)  4  How. 

statutory  provisions.     Horner  v.  Kep-  Pr.   (N.   Y.)  24;    Leach    v.    Boynton, 

pel,  10  Ad.  &  El    17,  37  E.  C.  L.  20;  (Supm.  Ct.  Spec.  T.)  3  Abb.  Pr.  (N. 

Nelson  v.  Howe  Macli.  Co.,  10  Ky.  L.  Y.)  1. 
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History  and  Hature :  SHAM,  E  TC,  PLEADINGS.  Definition*. 
contents,1  is  so  clearly  and  palpably  bad  *  as  to  require  no  argument 

Rhode  Island.  —  Crafts  v.  Sweeney,  See  also  Stater/.  Harper,  6  Ohio  St. 

1 8  R.  I.  730.  608,  cited  in  State  v.  Smith,  44  Ohio  St. 
Canada.  —  Perry  v.  McCraken,  7  Ont.  348. 

Pr.  32.  "  The  Motion  of  the  Plaintiff  to  Beject 
England.  —  Preston    v.    Lamont,    I  these  several  pleas  must  for  that  pur- 
Ex  D.  361;  Horner  r.  Keppel,  10  Ad.  pose  be  regarded  as  an  admission  that 

6  £1.  17,  37  E.  C.  L.  20,  2  Per.  &  Dav.  the  facts  alleged  therein  are  true,  and 
234;  Knowlesz/.  Burward,  10  Ad.  &  El.  if,  when  so  admitted  to  be  true  they 
19,  37  E.  C.  L.  22,  2  Per.  &  Dav.  235;  offer  no  sufficient  defense  to  the  action, 
Blackbury  v.  Edwards,  10  Ad.  &  El.  they  should  be  rejected."  State  v. 
21,  37  E.  C.  L.  23;  Bradbury  v.  Emans,  Purcell,  31  W.  Va.  64. 

5  M.  &  W.  595,  7  Dowl.  851.  2.  A labama.— Sadler  v.  Fisher,  3  Ala. 

'*  Numerous     *    *    *    cases  go  to  200. 

establish  it  as  a  general  principle  that  Arkansas.  —  Blackmore    v.    Branch 

if  matter  set  up  in  bar  is  obviously  Bank,  4  Ark.  454;  Crary  v.  Ashley,  4 

and  grossly  insufficient,  idle,  and  frivo-  Ark.  203;  Sillivant  v.  Reardon,  5  Ark. 

lous,  the  court,  in  its  discretion,  may  141;  Goodwin  v.  Robinson,  30  Ark.  535. 

strike  it  out  without  putting  the  ad-  Minnesota.  —  Freeman  v.  Curran,  1 

verse  party  to  the  expense  or  delay  of  Minn.  170. 

a  demurrer.     Under  these  limitations  Missouri.  —  Bersch    v.    Dittrick,    19 

it  is  a  salutary  and  valuable  power,  Mo.  130. 

promotive    of     real    justice    between  New  Jersey. — Hogencaropc.  Acker- 
parties,  to  the   avoiding  of    artificial  man,  24  N.  J.  L.  133. 
delay,  the  useless  protraction  of  rec-  New  York.  —  Piatt  v.  Robbins,  Col. 
prds,  and   swelling  up  of  expenses.1'  &  C.  Cas.  (N.  Y.)  85;  Strong  v.  Sproul, 
Coxe  v.  Higbee,  11  N.  J.  L.  395.  53  N.  Y.  499;  Older  v.  Russell,  8  N.  Y. 

A  Flea  Hot  Responsive  to    any    fact  App.  Div.  518,  citing  Kay  v.  Whittaker, 

alleged  in  the  declaration  is  immaterial  44  N.  Y.  565;  Schnitzer  v.  Schaefer,  10 

and  frivolous.     Whether  true  or  false  N.  Y.  App.  Div.  173;  Schaffer  v.  Hol- 

it  does  not  affect  the  rights  of  either  will,  46  N.  Y.  App.  Div.  93;  Schoon- 

party.     Huling  v.  Florida  Sav.  Bank,  maker  v.  New  York,  (Supm.  Ct.  Gen. 

19  Fla.  695.  T.)  7   N.   Y.  St.    Rep.   430,  27  N.  Y. 
1.  Alabama.  — Johnson  v.  McLaugh-  Wkly.  Dig.  19;  Giles  Lithographic,  etc., 

lin,  9  Ala.  551.  Printing  Co.  v.  Recamier  Mfg.  Co.,  14 

California.  —  Weimer  v.  Lowery,  11  Daly  (N.  Y.)  475,  reversing  (N.  Y.  City 

Cal.  104;  De  Baker  v.  Southern  Cali-  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep.  169;  Lin- 

fornia  R.  Co.,  106  Cal.  257,  46  Am.  St.  don  v.  Beach,  6  Hun  (N.  Y.)  200;  Smith 

Rep.  237.  v.  Mead,  (Supm.  Ct.  Gen.  T.)  14  Abb. 

Colorado.  —  Johnson  v.  Tabor,  4  Colo.  Pr.  (N.  Y.)  262;  Shearman  v.  New  York 

App.  183.  Cent.  Mills,  (Supm.  Ct.  Gen.  T.)  I  Abb. 

Indiana.  — Chicago,  etc.,  R.  Co.  v.  Pr.  (N.  Y.)  187,  affirm ing  Thorn  v.  New 

Sammers,    113    Ind.    10;    Maybin    v.  York  Cent.  Mills,  (Supm.  Ct.)  10  How. 

Webster,  129  Ind.  430;  Taylor  v.  Brice,  Pr.  (N.  Y.)  19;    Collins  v.  Coggill,  7 

7  Ind.  App.  551.  Robt.  (N.  Y.)  81;  Munn   v.  Barnum, 
Missouri.  —  North  v.  Nelson,  21  Mo.  (Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.) 

360;  Sapington  v.  Jeffries,  15  Mo.  628.  563,  1  Abb.  Pr.  (N.  Y.)  281;  Temple  v. 

New  York.  —  Mather  v.  Union  L.  &  Murray,  (Supm.  Ct.)  6  How.  Pr.  (N.  Y.) 

T.  Co.,  (N.  Y.  City  Ct.  Spec.  T.)  7  N.  329;  Seward  v.  Miller,  (Supm.  Cl.  Spec. 

Y.  Supp.  213;  Livingston  v.  Hammer,  7  T.)6  How.  Pr.  (N.  Y.)3i2;  McGregor  v. 

Bosw.  (N.  Y.)  670;  Lee  Bank  v.  Kitch-  McGregor,  (Supm.  Ct.  Gen.  T.)  35  How. 

ing,  7  Bosw.  (N.  Y.)  664,  11  Abb.  Pr.  Pr.  (N.  Y.)  385;  Smith  v.  Ottendorfer, 

(N.  Y.)435;  Burrall  v.  Moore,  5  Duer  (Supm.  Ct.)  3  N.  Y.  St.  Rep.  187. 

(N.  Y.)  654;  Hull  v.  Smith,  1  Duer  (N.  Pennsylvania.  —  Bickford  v.  Ice  Co., 

Y.)  649,  8  How.  Pr.  (N.  Y.)  149.  7  W.   N.  C.  (Pa.)  16;  Boyer  v.  Clair- 

South  Carolina.  —  Boylston  v.  Crews,  bone,  7  W.  N.  C.  (Pa.)  360;  Wilson  v. 

2  S.  Car.  422.  Jones,  6  W.  N.  C.  (Pa.)  157. 

West    Virginia.  —  State   v.    Purcell,  Canada.  —  Ross  v.  Edwards,  15  Ont. 

31  W.  Va.  44.  Pr.    150,    reversing    14    Ont.    Pr.    523; 

England.  —  Turquand  v.  Fearon,  40  Hamilton  Bank  v.  George,  16  Ont.  Pr. 

L.  T,  N.  S.  191.  418;  Welbourne  v.  Canadian  Pac.  R. 
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to  convince  the  court  that  it  presents  nothing  worthy  of  adjudi- 
cation in  due  course  of  legal  proceedings.1 

Co.,  i6  0nt.  Pr.  343;  O'  Conn  ell  v.  Seal-  action  or  defense,"  Bradner  v.  Faulk- 

lion,  24  Nova  Scoiia  345.  ner.  93  N.  Y.  515,  reversing  16  N.  Y. 

England.  —  Atty.-Gen.    v.    London,  Wkly.  Dig.  240,  citing  Walter  v.  Fowler, 

etc  ,  R.  Co.,  (1892)  3  Ch.  274;  Choi  me-  85  N.  Y.  621;  or  if  its  legal  sufficiency 

ley's  School  v.  Sewell,  (1893)  2  Q.  B.  has  "  the  slightest  degree  of  merit," 

254;  Wyatt  v.   Palmer,  (1899)  2  Q.  B.  Marshall   v.    Hamilton,   41    Miss.  235 

106;    Barrett  v.   Day,  43  Ch.  D.  435;  (see  also  Munn  v.  Barnum,  (Supm.  Ct. 

Dads  well    v.   Jacobs,   34  Ch.    D.  284;  Spec.  T.)  12  How.   Pr.  (N.  Y.)  563,  1 

Bloxam  v.  Metropolitan  R.  Co.,  L.  R.  Abb.  Pr.  (N.  Y.)28i;  Martin  v.  Tarver, 

3  Ch.  337;  Seaton  v.  Grant,  L.  R.  2  Ch.  43  Miss.  517;  Bacon  v.  Green,  36  Fla. 

459;  Horner  v.  Keppel,  10  Ad.  &  El.  325;  Johnson  v.  Wren,  3  Stew.  (Ala.) 

17,  37  E.  C.  L.  20;  Jones  v.  Herbert,  7  172);  or  if  it  appears  €t  at  first  blush  " 

Taunt.  421,  2  E.  C.  L.  420;  Boaler  v.  to  be  a  material  plea,  Winn  v.  Waring.. 

Holder,  54  L.  T.  N.  S.  298.  2  Brev.  (S.  Car.)  428  (see  also  Hogen- 

A  Notice  of  Defense  ought  not  to  be  camp  v.  Ackerman,  24  N.J.  L.  133.) 

stricken  out  as  frivolous  if  it  presents  In   Giles  Lithographic,   etc.,  Printing 

any   matter  which   can    plausibly   be  Co.  v.  Recamier  Mfg.  Co.,  14  Daly  (N. 

urged  as  a  defense.     Lowry  v.  Hall,  1  Y.)  475,  reversing  (N.  Y.  City  Ct.  Gen. 

Hijl  (N.  Y.)663;  Whitehall  v.  Smith,  24  T.)  12  N.  Y.  St.  Rep.  169,  a  motion  for 

111.  178.  judgment  on  an   answer  as  frivolous 

Sufficiency  of  Verdict  as  Teat.  —  It  has  was  denied,  although  the  answer  was 

been  held  that  an  answer  is  not  frivo-  badly   drawn,   the  court   saying:   "  I 

lous  when  the  court  would  not  disturb  think  that  we  can  spell  out  of  it  a  plea 

a  verdict  if  there  had  been  a  jury  trial  of  arbitrament  and  award." 

on  the  issues  raised  by  it  and  a  verdict  1.  Minnesota,  —  Morton   v.  Jackson, 

rendered  in  the  defendant's  favor  upon  2  Minn.  219. 

his  uncontradicted  evidence.     Green-  New  Jersey,  —  Hogencamp  v.  Acker- 

baum  v.  Turrill,  57  Cal.  285.  man,  24  N.  J.  L.  133. 

Improbability  of  Success  at    Trial.  —  New  York.  —  Strong  v.  Sproul.  53  N. 

Where     a    pleading    discloses    some  Y.  497;  Youngs  v.  Kent,  46  N.  Y.  672, 

ground  of  action  or  defense  the  mere  reversing  2  Sweeny  (N.  Y.)  248;  Schaf- 

fact  that  the  plaintiff  is  not  likely  to  fer  v.  Holwill,  46  N.  Y.  App.  Div.  93; 

succeed  on  it  at  the  trial  is  no  reason  Bedlow  v.  Stillwell,  45  N.  Y.  App.  Div. 

why  it  should  be  struck  out.     Boaler  557;    Hill  v.  Warner,  39  N.  Y.  App. 

v.  Holder,  54  L.  T.  N.  S.  298.  Div.  424;    Wait  v.  Getman,  32  N.  Y. 

Supplemental  Pleadings.  —  Where  it  App.  Div.  168;  Henriques  v.  Trow- 
is  doubtful  whether  a  supplemental  bridge,  27  N.  Y.  App.  Div.  18;  Hen- 
pleading  is  frivolous,  motion  for  leave  riques  v.  Garson,  26  N.  Y.  App.  Div. 
to  serve  it  should  be  granted,  and  its  38;  Trumbull  v.  Ashley,  26  N.  Y.  App. 
effect  should  be  left  for  determination  Div.  356;  Gruenstein  v.  Jablonsky,  1 
at  the  trial.  Purdy  v.  Manhattan  R.  N.  Y.  App.  Div.  580;  Lloyd  v.  Ballan- 
Co.,  (C.  PI.  Gen.  T.)  11  Misc.  (N.  Y.)  tine,  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N. 
394;  Tifft  v.  Bloomberg,  49  N.  Y.  Y.)  141;  German  Exch.  Bank  v.  Kroder, 
Super.  Ct.  323;  Lyon  v.  Isett,  34  N.  Y.  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.)  192; 
Super.  Ct.  41:  Hoyt  v.  Sheldon,  (N.  Y.  Exchange  F.  Ins.  Co.  v.  Norris,  74  Hun 
Super.  Ct.  Gen.  T.)  4  Abb.  Pr.  (N.  (N.  Y.)  528;  Dubois  v.  Sistare,  59 
Y.]  59.  Hun  (N.  Y.)  353;  Merritt  v.  Gouley,  58 

The  Character  of  the  Insufficiency  which  Hun  (N.  Y.)  372,  20  Civ.  Pro.  (N.  Y.) 
must  distinguish  a  pleading  in  order  43;  Wise  v.  Gessner,  47  Hun  (N.  Y.) 
that  it  may  be  summarily  disposed  of  306;  Carpenter  v.  Adams,  34  Hun  (N. 
as  frivolous  is  illustrated  by  the  strong  Y.)  429;  Chatham  Nat.  Bank  v.  Ship- 
language  used  by  the  cases  in  defining  man,  20  Hun  (N.  Y.)  543;  Andreae  v. 
such  a  pleading.  Thus  it  has  been  Bandler.  (Supm.  Ct.  Spec.  T.)  56  N.  Y. 
said  that  an  answer  is  not  frivolous  if  Supp.  614;  Metzgerz/.  Metropolitan  El. 
a  good  defense  is  "  shadowed  forth,"  R.  Co.,  (Supm.  Ct.  Gen.  T.)  21  N.  Y. 
Kelly  v.  Barnett,  (Supm.  Ct.  Spec.  T.)  Supp.  676;  Selover  v.  Lockwood, 
16  How.  Pr.  (N.  Y.)  135,  approved  in  (Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp. 
Yerkes  v.  Crum,  2  N.  Dak.  72;  or  if  it  661;  Barney  v.  King,  (Supm.  Ct.  Gen. 
contains  "  the  semblance  of  a  cause  of  T.)   13   N.   Y.  Supp.  685;   Wyckoff  v. 
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6.  Compared  with  Pleadings  Otherwise  Defective.  — 
That  a  pleading  contains  no  cause  of  action  or  defense,  means 

Andrews,  50  N.  Y.  Super.  Ct.  196,  5  England.  —  Atty.-Gen.    v.     London, 

Civ.    Pro.   (N.   Y.)  410;    Churchill   v.  etc.,  K.  Co.,  (1892)  3  Ch.  274;  Cholme- 

Witbeck,  (Supm.  Ct.  Spec.  T.)  24  Abb.  ley's  School  v.  Scwell,  (1893)  2  Q.  B. 

N.   Cas.   (N.   Y.)  122;    Joseph   Dixon  254;  Republic  v.  Peruvian  Guano  Co., 

Crucible  Co.  v.  New  York  City  Steel  36  Ch.  D.  489. 

Works,  (Supm.  Ct.  Gen.  T.)  9  Abb.  Pr.  The    Length    of    Counsel's   Argument 

N.  S.  (N.  Y.)  195,  57  Barb.  (N.  Y.)447;  seeking   to   show   that  a  pleading   is 

Webb  v.  Van  Zandt,  (C.  PI.  Gen.  T.)  frivolous  will  not,  however,  prevent  its 

16  Abb.  Pr.  (N.  Y.)  190;  Smith  v.  Mead,  being  treated  as  such  if  it  is  clear  to 

(Supm.  Ct.  Gen.  T.)  14  Abb.  Pr.   (N.  the  court  that  it  bears  that  character. 

Y.)  262;  Littlejohn  v.  Greeley,  (Supm.  Bates  v.  United  L.  Ins.  Assoc.,  68  Hun 

Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)3ii,  (N.  Y.)  144. 

22   How.   Pr.   (N.   Y.)  345;    Leach  v.  Missouri  and  New  Jersey.  —  For  cases 

Boynton,  (Supm.  Ct.  Spec.  T.)  3  Abb.  from  which  it  would  seem  that  such 

Pr.  (N.  Y.)  1;  Shearman  v.  New  York  complete  insufficiency  is  not  required 

Cent.    Mills.   (Supm.   Ct.    Gen.    T.)   1  in  Missouri  and  New  Jersey  see  infra, 

Abb.    Pr.    (N.   Y.)   187,  affirming   sub  IV.  7.  Issues  Made  by  Application, 

nom.  Thorn  v.  New  York  Cent.  Mills,  In  North  Carolina  what  is  meant  by  a 

(Supm.  Ct.)  10  How.   Pr.  (N.  Y.)  19;  frivolous  answer  in   the  code  is  one 

Deuel  v.  Sanford,  (N.  Y.  City  Ct.  Spec,  which  is  "  manifestly  impertinent,  as 

T.)  67  How.  Pr.  (N.  Y.)  354;  Griffin  v.  alleging  matters  which,  whether  true 

Todd,  (Supm.  Ct.  Spec.  T.)  48   How.  or   not,   do   not   affect    the    plaintiff's 

Pr.  (N.  Y.)i5;  Kelly  v.  Barnett,  (Supm.  right  to  recover."     Dail  v.  Harper,  83 

Ct.  Spec.  T.)  16  How.  Pr.  (N.  Y.)  135;  N.  Car.  4,  citing  Erwin  v.  Lowery,  64  N. 

Nichols  v.  Jones,  (Supm.  Ct.  Spec.  T.)  Car.  321,  which  quotes  from  the  opinion 

6  How.    Pr.  (N.  Y.)  355;    Seward  v.  of  Parke,  B.,  in  Lin  wood  v.  Squire,  5 

Miller,  (Supm.  Ct.  Spec.  T.)6  How.  Pr.  Exch.  234,  to  the  effect  that  a  plaintiff 

(N.  YO312;  Temple  v.  Murray,  (Supm.  has  no  right  to  sign  judgment  if  the 

Ct.)  6  How.   Pr.  (N.  Y.)  329;  Rae  v.  plea  raises  a  serious  question,  and  one 

Washington  Mut.  Ins.  Co.,  (Supm.  Ct.)  which  is  fit  for  discussion.    To    the 

6  How.  Pr.  (N.  Y.)2i;  Nolan  v.  Breed,  same  effect  see  Swepson  v.  Harvey,  66 

1  N.  Y.  Law  Rec.  112;  Delano  v.  Duch-  N.  Car.  436;  Farmers',  etc.,  Bank  v. 
ardt,  2  N.  Y.  L.  Bui.  29;  Vilas  Nat.  Board  of  Aldermen,  75  N.  Car.  45; 
Bank  v.  Moore,  14  N.  Y.  Wkly.  Dig.  Wombler.  Fraps,  77  N.  Car.  io8;Chas- 
334.  teen  v.  Martin,  81  N.  Car.  51;  Brogden 

North  Carolina.  —  Hull  v.  Carter,  83  v.    Henry,    83   N.   Car.   274;  Hurst  v. 

N.  Car.  249;  Western  Carolina  Bank  Addington,   84   N.   Car.  143;    Weil  v. 

v.  Atkinson,  113  N.  Car.  478.  Uzzell,  92  N.  Car.  515;  Campbell  v.  Pat- 

Ohio.  —  Christie  v.  Drennon.  1  Ohio  ton,  113  N.  Car.  483;  Walters  v.  Starnes, 

Dec.  374,  sub  nom.  Werk  v.  Christie,  6  118  N.  Car.  842;  Vass  v.  Brewer,  122 

Ohio  Cir.  Dec.  255,  9  Ohio  Cir.  Ct.  439,  N.  Car.  226. 

2  Ohio  Dec.  552.  In  South  Carolina,  in  an  early  case,  it 
Oregon.  —  The  Victorian,  24  Oregon  was  said  that  frivolous  pleas  are  "  such 

121,  41  Am.  St.  Rep.  838.  as  are  impertinent  or  nonsensical  — 
South  Carolina. — Grayson  v.  Harris,  trifling  with  the  dignity  of  the  court 
37  S.  Car.  606;  Boylston  v.  Crews,  2  S.  and  the  majesty  of  the  law;  such  pleas 
Car.  422.  on  which  no  serious  question  of  fact  or 
South  Dakota.  —  Bank  of  Commerce  law  can  properly  arise."  Winn  v. 
v.  Humphrey,  6  S.  Dak.  415.  Waring,  2  Brev.  (S.  Car.)  428,  cited  in 
Wisconsin.  —  Hoffman  v.  Wheelock,  Wolfe  v.  Norris,  2  Spears  L.  (S.  Car.) 
62  Wis.  434;  Cottrill  v.  Cramer,  40  Wis.  322,  and  Gray  v.  Gidiere,  4  Strobb.  L. 
555;  Magdeburgc.  Uihlein, 53 Wis.  165;  (S.  Car.)  438,  where  it  was  held  that 
Gillmoretf.  Woolcock,  13  Wis.  589;  Ca-  "such  a  plea  is,  perhaps,  better  de- 
hoon  v.  Wisconsin  Cent.  R.  Co.,  10  scribed  to  be  where,  taking  every  fact 
Wis.  290;  Piatt  v.  Robinson,  10  Wis.  stated  in  it  to  be  true,  still  it  is  plain, 
128;  Moyer  v.  Strahl,  10  Wis.  84;  Mar-  without  reference  10  reason  or  author- 
tin  v.  Weil,  8  Wis.  220;  Van  Slyke  v.  ity,  that  no  defense  to  the  action  is 
Carpenter,  7  Wis.  173;  Farmers',  etc.,  made,  and  if  issue  be  taken  on  it  that 
Bank  v.  Sawyer,  7  Wis.  383.  would  be  immaterial." 
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more  in  this  connection  than  mere  defectiveness  in  form  or 
substance  of  pertinent  matter.1  The  summary  remedy  is  not 
intended  to  take  the  place  of  a  demurrer  or  like  proceeding ;  *  and 
if  matter  alleged  may  be  so  moulded  or  shaped  by  amendment  as 
to  constitute  a  pertinent  issue,  the  pleading  cannot  be  treated  as 

1.  Alabama.  —  Stewart  v.  Hargrove,  6  S.  Car.  113;  Munger  v.  Shannon,  61 

23  Ala.  429;  Carpenters.  Jeter,  4 Stew.  N.  Y.  251;  Thompson  v.  Erie  R.  Co., 

&  P.  (Ala.)  326;  Morgan  v.  Rhodes,  1  45  N.  Y.  468. 

Stew.  (Ala.)  71.  Order  to  Plead. —  This  rule  applies 

Arkansas.  —  Crary  v.  Ashley,  4  Ark.  even  in  cases  where  the  defendant  is 

203;  Pennington  v.  Gibson,  6  Ark.  447;  under  a  judge's  order  to  plead,  which 

Goodwin  v.  Robinson,  30  Ark.  535.  is  usually  strict  in  requiring  the  de- 

California. —  Wallace  v.  Bear  River  fendant  to  plead    issuably.     Smith  v. 

Water,  etc.,  Co.,  18  Cal.  461.  Commercial    Bank,    6    Smed.   &   M. 

Colorado.  — Steinhauer  v.  Colmar,  11  (Miss.)  83,  citing  Thelluson  v.  Smith,  5 

Colo.  App.  494.  T.  R.  152,  cited  in  1  Chit.  355,  note  a, 

Georgia.  —  Weems  v.    Georgia  Mid-  18  E.  C.   L.   106;  Sadler  v.   Fisher,  3 

land,  etc.,  R.  Co.,  84  Ga.  356.  Ala.  200. 

Kansas. — Anthony    v.    Stinson,    4  2.  Alabama.  —  Davis    v.    Louisville, 

Kan.  212.  etc.,  R.  Co.,  108  Ala    660. 

Mississippi. — Tem pi eton  v.  Planters'  Arkansas.  —  Sanger  v.  State  Bank, 
Bank,  5  How.  (Miss.)  169;  Smith  v.  14  Ark.  411,  cited  in  Marlow  v.  Rob- 
Commercial    Bank,    6    Smed.    &    M.  ins,  14  Ark.  602. 

(Miss.)  83;  Johnston  v.  Beard,  7  Smed.  Florida.  —  Parkhurst    v.    Stone,    36 

&  M.  (Miss.)  214;  Muirhead  v.  Muir-  Fla.  456. 

head,  23  Miss.  97;  Shaw  v.  Brown,  42  Illinois.  —  Consolidated  Coal  Co.  v. 

Mi3S.  309.  Peers,  166   III.    361,    reversing  59   III. 

New  York.  —  Youngs  v.  Kent,  46  N.  App.  595. 

Y.  672,  reversing  2  Sweeny  (N.  Y.)  248;  New  Hampshire.  —  Orange  v.  Berry, 

Hyde  v.  Watson,  1  Den.  (N.  Y.)  670;  24  N.  H.  105. 

Churchill  v.  Witbeck,  (Supm.  Ct.  Spec.  New  York.  —  Bedlow  v.  Still  well,  45 
T.)  24  Abb.  N.Cas.(N.Y.)  122;  Coopers-  N.  Y.  App.  Div.  557;  Morgan  v.  Ben- 
town  Bank  v.  Corlies,  (Supm.  Ct.  Gen.  nett,  44  N.  Y.  App.  Div.  323;  Robbins 
T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  412;  v.  Palmer,  5  N.  Y.  Wkly.  Dig.  537. 
Thompson  v.  Griswold,  11  N.  Y.  Wkly.  Ohio.  —  Fargo  Gas  Light,  etc.,  Co. 
Dig.  180;  Lee  v.  Black,  1  N.  Y.  L.  v.  Greer,  10  Ohio  Cir.  Dec.  164. 
Bui.  17.  Oregon.  —  Cline  v.  Cline,   3  Oregon 

'North  Carolina.  —  Baldwin  v.  York,  356. 

71  N.  Car.  463.  Pennsylvania.  —  City   v.   Collom,     I 

Oregon.  —  The  Victorian,  24  Oregon  W.  N.  C.  (Pa.)  404. 

121,  41  Am.  St.  Rep.  838.  South  Dakota.  —  Bank  of  Commerce 

South  Carolina.  —  Boylston  v.  Crews,  v.  Humphrey,  6  S.  Dak.  415. 

2  S.  Car.  422;  Tharin  v.  Seabrook,  6  S.  Canada, — Hamilton  Bank  v.  George, 

Car.  113.  16  Ont.  Pr.  418;  Power  v.  Pringle,  31 

United  States.  —  Jones  v.  Rowley,  73  Nova  Scotia  78. 

Fed.  Rep.  286.  England.  —  Atty.-Gen.    v.     London. 

England.  —  Thompson  v.  Nicholas,  2  etc.,  R.  Co.,  (1892)  3  Ch.  274;  Republic 

Dowl.  N.  S.  226, 10  M.  &  W.  330;  Allen  v.  Peruvian  Guano  Co.,  36  Ch.  D.  489; 

v.   Walker,  5    Dowl.  460;    Cowper  v.  Dadswell  v.  Jacobs,  34  Ch.  D.  281. 

Jones,  4  Dowl.  591.  "  It  has  been  held  by  this  court  in 

"An  answer  that  is  irrelevant  is  of  several  cases  that  if  a  plea  is  insuffi- 

course  insufficient,  but  it  may  be  in-  cient  in  substance  or  form   ihe  only 

sufficient   without  being  irrelevant."  mode  of  taking  advantage  of  the  defect 

Steinhauer  v.  Colmar,   11  Colo.  App.  is  by  demurrer,  and  that  it  is  improper 

494.  to  strike  the  plea  from  the  files.    *    *   * 

Unnecessary  Matter  in  Pleading. —  To  substitute  a  motion  to  strike  a 
Although  much  unnecessary  matter  is  pleading  from  the  files  in  place  of  a 
alleged  in  the  pleading,  this  will  not  demurrer  to  such  pleading  is  to  ab re- 
constitute it  frivolous  if  pertinent  gate  the  rules  of  the  common  law  per- 
issues  are  raised.     Tharin  v.  Seabrook,  laining  to  pleading  and  practice  and  to 
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frivolous,  however  defectively  it  is  stated,  but  a  demurrer,1  a 
motion  to  make  the  pleading  more  definite  and  specific  under  the 

introduce  a  new  and  dangerous  rule  of  Miss.  377;  Smith  v.  Commercial  Bank, 

procedure,  and  one  that  would  tend  to  6  Smed.  &  M.  (Miss.)  83. 

deprive  parties  liiigant  of  the  statutory  New  Hampshire,  —  Orange  v.  Berry, 

right  of  amendment."      Consolidated  24  N.  H.  105,  ctted  in  Wells  v.  Jackson 

Coal  Co.  v.  Peers,  166  111.  361,  reversing  Iron  Mfg.  Co.,  44  N.  H.  61. 

59  111.  App.  595.  New  Jersey.  —  Shotwell  v.    Dennis, 

"  The  Distinction  between  a  motion  to  14  N.  J.  L.  501. 

strike  out  a  pleading  as  frivolous  and  New    York. — Walter  v.   Fowler,  85 

the   question   presented   on   demurrer  N.  Y.  621;  Youngs  v.  Kent,  46  N.  Y. 

must  not   be  lost  sight  of.     One  is  a  672,    reversing  2  Sweeny  (N.  Y.)  248; 

summary    way  of  getting   rid  of   the  Wait  v.   Getman,  32  N.  Y.  App.  Div. 

pleading  on  motion,  and   the  other  is  168;    Trumbull  v.   Ashley,   26  N.  Y. 

the  orderly  manner  of  proceeding  by  App.  Div.  356;  Selover  v.  Lockwood, 

argument   to   try   the   issue  of  law/'  (Supm.  Ct.   Gen.  T.)  21   N.  Y.  Supp. 

Per  O'Brien,  J.,  in  Bedlow  v.  Still  well.  661:  Gruenstein  v.  Jablonsky,  1  N.  Y. 

45  N.  Y.  App.  Div.  557.  App.    Div.    580;     Lowe     z.    Bennett, 

1.  Alabama.  —  Williamson  v.  Mayer,  (Supm.  Ct.  Tr.  T.)  27  Misc.  (N.  Y.)  356; 
117  Ala.  253;  Powell  v.  Crawford,  no  Maule  v.  Crawford,  14  Hun  (N.  Y.) 
Ala.  294;  Espalla  v.  Wilson,  86  Ala.  193;  Piatt  v.  Robbins,  Col.  &  C.  Cas. 
487;  Stewart  v.  Hargrove,  23  Ala.  429:  (N.  Y.)  85;  Lowry  v.  Hall,  I  Hill  (N. 
Sadler?*.  Fisher,  3  Ala.  200;  Carpenter  Y.)  663;  National  Bank  v.  Orcutt,  48 
v.  Jeter,  4  Stew.  &  P.  (Ala.)  326;  John-  Barb.  (N.  Y.)  256;  Nordlinger  v.  Me- 
son v.  Wien,  3  Stew.  (Ala.)  172;  Mor-  Kim,  (Supm.  Ct.  Gen.  T.)  14  N.  Y. 
gan  v.  Rhodes,  1  Stew.  (Ala.)  71.  Supp.  515;  National    Broadway  Bank 

Arkansas. — State  v.  Mississippi,  etc.,  r.  Swift,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 

R.  Co.,  20  Ark.  495;  Sanger  v.  State  Supp.  526;  Whitehall    Lumber  Co.  v. 

Bank,  14  Ark.  412;  Marlow  v.  Robins,  Edmans,  (Supm.  Ct.  Gen.  T.)  4  N.  Y. 

14  Ark.    602;    Badgett  v.   Martin,   12  Supp.  721;  Struver  v.  Ocean  Ins.  Co.,  2 

Ark.  730;  Wilson  v.  Shannon,  6  Ark.  Hilt.  (N.  Y.)  475,  9  Abb.  Pr.  (N.  Y.)  23; 

196;  Sillivant  v.  Reardon,  5  Ark.  141;  Collins  v.  Coggill,  7  Robt.  (N.  Y.)  81; 

Crary  v.  Ashley,  4  Ark.  208.  Carpenter  v.  Bell,  1  Robt.  (N.  Y.)  711; 

California.  —  De  Baker  v.  Southern  Miln  v.  Vose,   4  Sandf.   (N.  Y.)  660; 

California  R.  Co.,  106  Cal.  257,  46  Am.  Littlejohn  v.  Greeley,  (Supm.  Ct.  Spec. 

St.  Rep.  237.  T.)  13  Abb.  Pr.  (N.  Y.)3ii,  22  How.  Pr. 

Colorado.  —  Cochrane    v.    Parker,   5  (N.  Y.)  345;    Shearman  v.  New  York 

Colo.  App.  527.  Cenl.  Mills,  (Supm.  Ct.  Gen.  T.)i  Abb. 

Florida.  —  Bacon  v.  Green,   36  Fla.  Pr.    (N.   Y.)   187,    affirming    Thorn  v. 

325;  Parkhurst  v.  Stone,  36  Fla.  456;  New  York  Cent.  Mills,  (Supm.  Ci.)  10 

King  v.  Daniel,  n  Fla.  91.  How.  Pr.  (N.  Y.)  Tg;  Seward  v.  Miller, 

Illinois.  —  Orne  v.  Cook,  31  111.  238;  (Supm.  Ct.  Spec.  T.)  6  How.   Pr.  (N. 

Bemis  v.  Homer,  145  111.  567;  Johnson  Y.)  312;  McMurrav  v.  Gifford,  (Supm. 

r.    Freeport,    etc.,    R.    Co.,    in    111.  Ct.)  5   How.   Pr.  (N.  Y.)  14;  Alfred  v. 

413.  Watkins,  (Supm.   Ct.  Spec.  T.)  Code 

Indiana.  —  Port  v.  Williams,  6  Ind.  Rep.  N.  S.  (N.  Y.)  343. 

219;  Skeen  v.  Muir,  34.  Ind.  310;  Clark  North  Carolina.  —  Erwin  v.  Lowery, 

v.  Jeffersonville,  etc.,  R.  Co.,  44  Ind.  64  N.  Car.  321. 

248;    Indianapolis  Piano   Mfg.  Co.  v.  North  Dakota,  —  Sifton  v.  Sifton,   5 
Caven,  53  Ind.  258;  Elkhart  v.  Simon-  N.   Dak.   187;  Gjerstadengen  v.  Hart- 
ton,   71   Ind.   7;    McCammack   v.  Mc-  zell,  8  N.  Dak.  424. 
Cam  mack,  86  Ind.  387;  Burk  v.  Taylor,  South  Dakota.  —  Bank  of  Commerce 
103  Ind.  399;  Chicago,  etc.,  R.  Co.  v.  v.  Humphrey,  6  S.  Dak.  415. 
Summers,  113  Ind    to;  Mabin  v.  Web-  Tennessee.  —  Mynatt    v.    Mynatt,    6 
ster,  129  Ind.  430;  Taylor  ?-.  Brice,   7  Heisk.  (Tenn.)  311. 
Ind.  App.  551.  Texas.  —  May    v.    Taylor,   22   Tex. 

Iowa.  —  Watlels  :•.  Minchen,  93  Iowa  348;  McCormick  v.  Bush,  38  Tex.  314. 

517;  Clark  v.  Cress,  20  Iowa  50.  Utah.  —  Heath  v.  White,  3  Utah  474. 

Mississippi.  —  Marshall  v.  Hamilton,  Washington.  —  Kizer  v.  Caufield,  17 

41   Miss.    235;    Martin    v.    Tarv^r     41  Wash.  417. 

Miss.    517;    Garrett   v.   Beaumoit,   ?.  \  United  States. — Witherell  v.  Wiberg, 
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code  provision  for  rectifying  uncertainty,1  or  other  remedy  avail- 
able for  bringing  the  parties  to  issue  and  trial  in  due  course  of 
legal  proceedings  must  be  invoked.2 


4  Sawy.  (U.  S.)  232,  30  Fed.  Cas.  No. 

17.917. 

Canada. — Glass   v.   Grant,  12  Oat. 

Pr.  480;  Stratford  Gas  Co.  v.  Gordon, 
14  Oat.  Pr.  407;  Daley  v.  Byrne,  15 
Ont.  Pr.  4;  Nova  Scotia  Bank  v.  Chip- 
man,  7  Nova  Scotia  521;  Chipman  v. 
Ritchie,  5  Nova  Scotia  710. 

England.  —  Cow  per  v.  Jones,  4  Dowl. 
591;  Thomas  t>.  Smithies,  4  Taunt.  668, 
cited  in  I  Chit.  355,  note  a,  18  £.  C.  L. 
106;  Thellusjn  v.  Smith,  5  T.  R.  152, 
cited  m  1  Chit.  355,  note  a,  18  E.  C.  L. 
106;  Anonymous,  1  Chit.  355,  18  E.  C. 
L.  106;  Finch  v.  York  Union,  35  L.  T. 
N.  S.  360. 

14  In  order  to  uniformity  of  practice 
upon  this  point  it  is  proper  to  observe 
that  we  do  not  believe  every  defective 
plea  should  be  stricken  out  on  motion, 
but  that  the  party  should  be  put  to  his 
demurrer,  if  he  would  not  be  preju- 
diced thereby,  whenever  the  plea 
objected  to  has  any  pretensions  to 
be  considered  as  such."  Johnson  v. 
Wren,  3  Slew.  (Ala.)  172. 

1.  Jackson  Sharp  Co.  v.  Holland,  14 
Fla.  384;  Keeney  v.  Lyon,  xo  Iowa 
546;  Martin  v.  Kanouse,  (Supm.  Ct. 
Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  327,  n 
How.  Pr.  (N.  Y.)  567;  Shearman  v. 
New  York  Cent.  Mills,  (Supm.  Ct. 
Gen.  T.)  I  Abb.  Pr.  (N.  Y.)  187,  affirm. 
in%  Thorn  v.  New  York  Cent.  Mills, 
(Supm.  Ct.)  10  How.  Pr.  (N.  Y.)  iq; 
Gjerstadengen  v.  Hartzell,  8  N.  Dak. 
424;  Sifton  v.  Sifton,  5  N.  Dak.  187; 
Yerkes  t\  Crum,  2  N.  Dak.  72;  Nash- 
ville, etc.,  R.  Co.  v.  Conk,  11  Heisk. 
(Tenn.)  575;  Mynatt  v.  Mynatt,  6 
Heisk.  (Tean.)  311;  Witherell  v. 
Wiberg,  4  Sawy.  (U.  S.)  232,  30  Fed. 
Cis.  No.  17.917;  State  v.  Jennings,  56 
Wis.  X13,  citing  Redmon  v.  Phoenix  F. 
Ins.  Co.,  51  Wis.  292.  See  generally 
as  to  motions  to  make  more  definite 
and  certain  article  Definitkness  and 
Certainty  in  Pleadings,  vol.  6,  p. 
274. 

2.  Various  Bemedies.  —  Answers  de- 
fective only  must  be  attacked  by  de- 
murrer, motion  to  make  more  definite 
and  specific,  or  objections  at  the  trial, 
and  not  by  motion  to  strike  out  as 
frivolous.  See  Sifton  v.  Sifton,  5  N. 
Dak.  187;  Youngs  r.  Kent,  46  N.  Y. 
672  reversing  2  Sweeny  (N.  Y.)  248; 
Lowe  v.  Bennett,  (Supm.  Ct.  Tr.  T.)  27 


Misc.  (N.  Y.)  356;  Lloyd  v.  Ballantine, 
(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.) 
141;  Collins  v.  Coggill,  7  Robt.  (N.  Y.) 
81;  Carpenter  v.  Bell,  1  Robt.  (N. 
Y.)  711;    Erwin  v.  Lowery,  64  N.  Car. 

321. 

In  Nova  Scotia,  under  the  statutes  and 
rules  of  court,  the  pleader  may  be 
ordered  to  amend  inconsistent,  multi- 
farious, and  highly  embarrassing 
pleas,  in  default  of  which  they  may  be 
set  aside;  but  they  cannot  be  sei  aside 
absolutely  as  frivolous  or  vexatious 
in  whole  or  in  part.  Wallace  v.  Mc- 
Sweeny,  L.  R.  2  P.  C.  180;  O'Connell 
v.  Scallion,  24  Nova  Scotia  345. 

Plea  or  Answer  Good  in  Form  and  Sub- 
stance.—  If  a  plea  or  answer  is  suffi- 
cient in  form  and  substance  it  can 
never  be  treated  as  frivolous  by  the 
court,  but  the  issues  raised  by  it  must 
be  tried.  Orne  v.  Cook,  31  111.  238; 
Sillivant  v.  Reardon,  5  Ark.  141;  John- 
son v.  McLaughlin,  9  Ala.  551;  Peery 
v.  Harper,  42  Mo.  131 ;  Older  v.  Rus- 
sell, 8  N.  Y.  App.  Div.  518,  citing  Kay 
v.  Whitiaker,  44  N.  Y.  565. 

Under  the  Code,  if  an  answer  is  merely 
defective  the  remedy  is  ample,  and  it 
cannot  be  treated  as  frivolous.  Mar. 
tin  v.  Weil,  8  Wis.  220.  citing  Grubb  v. 
Remington,  7  Wis.  349,  and  Van  Slyke 
v.  Carpenter,  7  Wis.  173. 

Issues  by  Direction  of  Court.  -—A  ten- 
der of  issues  under  Code  Alabama 
(1886),  §  2981  (Code  1896,  §  2196),  which 
directs  the  filing  of  an  affidavit  of  con- 
test at  the  term  at  which  the  answer  is 
made,  and  the  making  up  of  issues 
thereupon  under  the  direction  of  the 
court,  must  be  demurred  to  if  merely 
defective,  and  can  be  stricken  from  the 
file  only  when  frivolous.  Lindsay  v. 
Morris,  100  Ala.  546.  Under  an  early 
statute  it  was  held  that  no  demurrer 
would  lie,  Lindsay  v.  Morris,  100  Ala. 
546;  and  issues  not  within  those  di- 
rected by  the  court  might  be  stricken 
out  although  merely  defective  and  not 
frivolous.  Johnson  v.  Wren,  3  Stew. 
(Ala.)  172. 

Answers  in  Equity.  —  If  a  paper  put 
in  as  an  answer  in  equity  contains  no 
answer  whatever  to  any  part  of  the 
complainant's  bill,  it  may  be  ordered 
from  the  files.  But  if  matter  contained 
in  it  be  pertinent,  however  insufficient, 
the  court  will  not  dispose  of  it  upon 
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c  Pleadings  Unauthorized  and  Inapplicable.  —  A  plea, 

answer,  or  subsequent  pleading  may  be  frivolous  though  techni- 
cally correct  in  form  and  substance,  if,  under  the  law  or  rules  of 
court,  it  is  unauthorized  or  inapplicable  in  the  action  or  proceed- 
ing in  which  it  is  pleaded.1 

d.  Irrelevant  Pleadings. — Some  cases  draw  a  distinction 

between  the  terms  "irrelevant"  and  "frivolous"  as  contained  in 
the  statutory  provisions.*     The   definitions  generally  given  of 

summary   motion,   but  will  leave  the  was  also  frivolous  because  the  title  al- 

party   to   his  exceptions.     T ravers  v.  leged,  supposing  it  to  be  well  pleaded, 

Ross,  14  N.  J.  Eq.  254;  Squier  &.  Shaw,  could  not  avail  the  party  as  a  defense. 

24  N.  J.  Eq.  74;  Feuchtwanger  v.  Mc-  Wythe  v.  Myers,  3  Sawy.  (U.  S.)  595, 

Cool.    29   N.   J.  Eq.  151;    Conway   v.  30  Fed.  Cas.  No.  16,119. 

Wilson,  44   N.   J.    Eq.   458;   Smith  v.  The  difficulty  encountered  by  these 

Serle,  14  Ves.  Jr.  415;  Marsh  v.  Hunter,  decisions  is  illustrated  by  the  case  of 

3  Madd.  438;  Olding  v.  Glass,  1  Y.  &  Perkins  v.  Squier,  1  Thump.  &  C.  (N. 

J.  340.  Y.)  620.     That   was  an  action  upon  a 

1.  Daniel  v.  Guy,  19  Ark.  121 ;  White-  bond  secured  by  a  mortgage,  brought 

hall  v.  Smith,  24  111.   179;    Depew  v.  against  the  grantee  of  the  mortgagor, 

Limestone  Bank,  1  J.  J.  Marsh.  (Ky.)  who  had  assumed  its  payment.     The. 

378,  cited  in   Mitchell  v.   Real   Estate  defense  was    that   by   agreement   be- 

Bank,  4  Ark.  513;  Crews  v.  Newland,  3  twcen  the  mortgagee  and  the  defend- 

T.  B.  Mori.  (Ky.)  136;  Smith  v.  Com-  ant's  grantor,  and  without  defendant's 

mercial  Bank,  6  Smed.  &  M.  (Miss.)  consent,  the  time  of  payment  had  been 

83;    Shotwell   v.    Dennis,  14  N.  J.  L.  extended.     On  a  moton  to  strike  out 

501;     Herr  v.    Bamberg,    (Supm.    Ct.  as  irrelevant  it  was  held,  per  Brady,  J., 

Spec.  T.)   10   How.    Pr.   (N.    Y.)   128;  that  I  he    defendant    was   a   principal 

Lowry   v.    Hall,    1    Hill  (N.    Y.)  663,  debtor  and  not  a  surety  and  that  the 

Bickford  v.  Ice  Co.,  7  W.  N.  C.  (Pa.)  defense  was  frivolous;  per  lngraham, 

16;  Horner  v.  Keppel,  10  Ad.  &  El.  17,  P.  J.,  that  it  was  irrelevant,     barren, 

37  E.  C.  L.  20,  per  Littledale,  J.     See  J.,  dissented  and  held  that  while  the 

also  Badgett  v.  Martin,   12  Ark.  730;  defense  might  be  bad  and  even  frivo- 

McMurray  v.   Gifford,  (Supm.    Ct.)   5  lous,  it   related  and  pertained    to  the 

How.  Pr.  (N.  Y.)  14;  Wythe  v.  Myers,  cause  of  action  aid  therefore  was  not 

3  Sawy.  (U.  S.)  595,  30  Fed.  Cas.  No.  irrelevant. 

18,119,  and  other  cases  cited  infra,  II.  Object  of   Statutory  Provision.  —  The 

3.  g.    Character  of   Various  Issues  in  object  of  the  statutory   provision,   as 

These  Particulars.  evidenced    by   decisions   which    have 

In  Alabama  pleadings  should    sub-  construed  it,  was  to  extend  to  an  entire 

stand  ally  conform  to  the  schedule  of  answer  or  defense  the  impertinence  of 

forms  in  the  code,  otherwise  they  may  the  chancery  courts  which  resulted  in 

be  stricken  out  as  unnecessarily  prolix,  removing    from  the  record  irrelevant 

irrelevant,  or  frivolous,  on  motion  of  and  immaterial    matter  in    chancery 

the   adverse   party.     Civ.    Code   Ala.,  pleadings.  People  v.  McCumber,  18  N. 

§  3286;  Cotton  v.  Ward,  45  Ala.  359.  Y.  315,  72  Am.   Dec.  515,  (Supm.  Ct. 

Beplies. —  For  replies  which  are  un-  Spec.   T.)   15    How.    Pr.   (N.  Y.)   186, 

authorized  or  unnecessary  by  virtue  of  affirming  27  Barb.  (N.  Y.)  632;  Farm- 

the  code  provisions,  see  infra%  III.  1.  ers\  etc.,  Bank  v.  Smith,  (Supm.  Ct. 

e.  Code  Replies.  Spec.  T.)  15  How    Pr.  (N.  Y.)  329;  Lee 

&  Fasnacht  v.  Stehn,  53    Barb.  (N.  Bank  v.  Kitching,  7  Bosw.  (N.  Y.)  664, 

Y.)  650,  5  Abb.   Pr.   N.  S.  (N.  Y.)  338;  11  Abb.  Pr.  (N.  Y.)  435  [citing  Rensse- 

Perkins  v.  Squier,  1  Thomp.  &  C.  (N.  laer  Plank  Road  Co.  v.  Wetsel,  (Supm. 

Y.)  620;  Hull  v.  Smith,  1  Duer  (N.  Y.)  Ct.)Code  Rep.  N.  S.  (N.  Y.)404];  Little- 

649,  8  How.  Pr.  (N.  \.)  149;  Wythe  v.  John  v.  Greeley,  (Supm.  Ct.  Spec.  T.)  13 

Myers,   3  Sawy.  (U.  S.)  595,  30  Fed.  Abb.  Pr.(N.  Y.)3H,  22H0W.  Pr.  (N.  Y.) 

Cas.  No.  18,119.  345  [«'i^  Harlow  v.  Hamilton,  (N.  Y. 

Distinction  Applied.  —  In  one  case  it  Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.) 

was  held  that  a  defense  merely  stating  475];  Clough  v.  Murray,  (N.  Y.  Super, 

evidence  of  title  was  irrelevant,  and  Ct.   Gen.   T.)  19  Abb.   Pr.  (N.  Y.)  97 
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these  two  classes  of  pleadings,  however,  are  substantially  similar. 
Thus  it  is  stated  that  an  irrelevant  answer  is  one  which,  its  truth 
being  admitted,  as  on  demurrer,1  presents  no  defense  to  the  cause 
of  action,  but  is  impertinent  and  immaterial  to  the  issues  in  litiga- 
tion.*    The  terms  have  also  been  often  used  interchangeably  in 


i 


citing  Fabbricotti  v.  Launitz,  3  Sandf.  Y.)  623;  Carpenter  v.  Bell,  1  Robt.  (N. 

N.  Y.)  743,  Code  Rep.   N.  S.  (N.  Y.)  Y.)7ii;  Lee  Bank  v.  Kitching,  7  Bosw. 

121];    Seward   v.   Miller,   (Supm.    Ct.  (N.   Y.)  664,   11  Abb.  Pr.  (N.   Y.)  435; 

Spec.  T.)  6  How.  Pr.  (N.  Y.)  312.  FrtA«j?  Rensselaer  Plank  Road  Co.  v. 

Legal  Meaning  of  Term.  —  "  The  word  Wetsel,  (Supm.  Ct.)  Code  Rep.  N.  S.  (N. 

'irrelevant' is  comparatively  of  modem  Y.)404];  Slruver  v.  Ocean  Ins.  Co.,  2 

introduction  in  England.     It  is  used  in  Hilt.  (N.  Y.)475,  9  Abb.  Pr.  (N.  Y.)  23; 

parliamentary  debate  in  that  country  McGregors.  McGregor, (Supm. Ct. Gen. 

to  signify   '  unassisting,  unrelieving,'  T.)  35  How.  Pr.  (N.  Y.)  385;  Walker  v. 

which  are  in  accordance  with  the  ety-  Hewitt,  (Supm.  Ct.  Spec.  T.)  11  How. 

mology  of  the  word.     But  in  Scotland,  Pr.  (N.  Y.)  395;  Harlow  v.  Hamilton, 

according  to  Mr.   Elphinstone,  11    has  (N.  Y.  Super.  Ct.  Spec.  T.)  6  How.  Pr. 

been  for  a  considerable  period  a  juris-  (N.  Y.)  475;  Seward  v.  Miller,  (Supm. 

prudential  word,  and  is  there  used  in  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  312; 

the  same  sense  as  the  more  appropriate  Clough  v,  Murray,  (N.  Y.  Super.  Ct' 

word   'irrelative.'     It  has,   I  believe,  Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  97  [citing 

uniformly  received  the  same  interpreta-  Fabbricotti  v.  Launitz,  3  Sandf.  (N.  Y.) 

tion  in  the  courts  of  this  country,  where  743,   Code   Rep.    N.   S.   (N.   Y.)  121J; 

it  has  been  very  generally  used."     Per  Little  John  v.  Greeley,  (Supm.  Ct.  Spec. 

Strong,  J.,  in  Seward  v.  Miller,  (Supm.  T.)  13  Abb.  Pr.  (N.  Y.)  311,  22  How. 

Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  312.  Pr.  (N.  Y.)  345,  citing  Blake  v.  Eldred, 

1.  Weimer  v.  Lowery,  11  Cal.   104;  (Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 
Walker  v.  Hewitt,  (Supm.  Ct.  Spec.  T.)  Y.)  240. 

n  How.  Pr.  (N.  Y.)  395;  Harlow  v.  North  Carolina,  —  Howell  v.  Fergu- 

Hamilton,  (N.  Y.  Super.  Ct.  Spec.  T.)  6  son,  87  N.  Car.  113. 

How.    Pr.   (N.   Y.)  475;    Lee  Bank  v.  Oregon,  —  Krewson    v.   Purdom,   11 

Kitching,  7  Bosw.  (N.  Y.)  664,  11  Abb.  Oregon  266. 

Pr.  (N.  Y.)435;  Lit  tie  John  v.  Greeley,  "  If  an  answer  alleges  matter,  either 

(Supm.  Ct.  Spec.  T.)  13  Abb.  Pr.  (NT.  as  a  total  or  partial  defense,  palpably 

Y.)  311,  22  How.  Pr.  (N.  Y.)  345  [citing  foreign,  inapplicable,  and  impertinent 

Blake  v.  Eldred,  (Supm.  Ct.  Spec.  T.)  to  the  cause  of  action,  or  frivolous,  it 

18   How.   Pr.  (N.   Y.)  240];  Tharin  v,  might  be  stricken  out  as  irrelevant." 

Seabrook,  6  S.  Car.  113.  Littlejohn  r.  Greeley,  (Supm.  Ct.  Spec. 

2.  California.  —  Weimer  v,  Lowery,  T.)  13  Abb.  Pr.  (N.  Y.)  311,  22  How. 
11  Cal.  104.  Pr.  (N.  Y.)  345. 

Indiana. — Clark    v.    Jefferson ville,  Good  in  Form.  —  MAn  irrelevant  an- 

etc,   R.  Co.,  44  Ind.  248;  Booher  v.  swer  may  be  both  good  in  form  and 

Goldsborough,   44   Ind.   490;    Indian-  true  in  fact,  but  have  no  relation  to  the 

apolis   Piano   Mfg.   Co.   v.  Caven,   53  cause;  for  example,  a  bankrupt's  dis- 

Ind.  258.                                                     v  charge  to  an  action  of  slander."     Har- 

Iowa.  —  Hayden    v.    Anderson,    17  low    v.    Hamilton,   (N.   Y.  Super.  Ct. 

Iowa  158.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  475. 

Minnesota.  —  Hay  ward  v.  Grant,  13  Bemblanoe  of  an  Issue.  —  As  with  friv- 

Minn.  165,  97  Am.  Dec.  228;  Morton  v.  olous  pleadings,  a  pleading  to  be  irrel- 

Jackson,  2  Minn.  219.  evaot  must  be  palpably  so,  not  contain- 

New  York,  —  Thompson  v.  Erie  R.  ing  even  the  semblance  of  a  cause  of 

Co.,  45  N.  Y.  468;  Smith  v.  Country-  action    or    defense;    otherwise    other 

man,  30  N.  Y.  656;  People  v.  McCum-  remedies    must    be    invoked.      Nord- 

ber,  18  N.  Y.  315,  72  Am.  Dec.  515,  linger  v.  McKim,  (Supm.  Ct.  Gen.  T.) 

(Supm.    Ct.    Spec.   T.)   15    How.    Pr.  14  N.    Y.  Supp.  515  [citing  Walter  v. 

(N.  Y.)  186,  affirming  27  Barb.  (N.  Y.  Fowler,  85  N.  Y.  621],  Merritt  v,  Gou- 

632;  Goodman  v.   Robb.  41   Hun  (N.  ley,  58  Hun  (N.  Y.)  372,  20  Civ.  Pro. 

Y.)  605:    Kurtz  v.  McGuire,   5   Duer  (N.   Y.)  43;    McGregor  v.   McGregor, 

(N.  Y.)66o;  Edgerton  v.  Smith,  3  Duer  (Supm.  Ct.  Gen.  T.)  35   How.  Pr.  (N. 

(N.  Y.)6i4;  Collins  v.  Suau,  7  Robt.  (N.  Y.)  385;  The  Victorian,  24  Oregon  121, 
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this  connection,1  and  it  is  now  conceded  that  they  refer  to  one 
and  the  same  thing.2 

e.  Code  Answers  and  Defenses.  —  Under  the  code  in  New 
York  and  in  other  states  which  have  adopted  provisions  similar 
to  those  of  that  state,  an  answer  or  defense  is  frivolous  or  irrele- 
vant when  it  neither  generally  nor  specifically  denies  material  aver- 
ments of  the  complaint  nor  sets  up  any  valid  affirmative  defense 
thereto.3 

41  Am.  St.  Rep.  838;  Hatch  v.  Tacoma,  3.  Hemme    «/.    Hays,    55   Cal.   337; 

etc.,    R.    Co.,   6   Wash.    1;    Silsby    v.  Goldstein  v.  Krause,  2  Idaho  271;  An- 

Tacoma,  etc.,  R.  Co.,  6  Wash.  295.  dreae  v.  Bandler,  (Supm.  Ct.  Spec.  T.) 

1.  Parkinson  v.  Sherman,  74  N.  Y.  56  N.  Y.  Supp.  614;  Hull  v.  Smith,  1 
88;  Thompson  v.  Erie  R.  Co.,  45  N.  Y.  Duer  (N.  Y.)  649,  8  How.  Pr.  (N.  Y.) 
468;  Newman  r.  Livingston  County,  149;  Livingston  v.  Hammer,  7  Bosw. 
45  N.  Y.  676,  modifying  on  other  (N.  Y.)  670;  Lee  Bank  v.  Kitching,  7 
grounds  1  Lans.  (N.  Y.)476;  McGregor  Bosw.  (N.  Y.)  664,  11  Abb.  Pr.  (N.  Y.) 
v.  McGregor,  (Supm.  Ct.  Gen.  T.)  35  435;  Gilbert  v.  Rounds,  (Supm.  Ct. 
How.  Pr.  (N.  Y.)  385;  Littlejohn  v.  Gen.  T  )  14  How.  Pr.  (N.  Y.)46;  West- 
Greeley,  (Supm.  Ct.  Spec.  T.)  13  Abb.  ern  R.  Corp.  v.  Kortright,  (Supm.  Ct. 
Pr.  (N.  Y.)  311,  22  How.  Pr.  (N.  Y.)  Gen.  T.)  10  How.  Pr.  (N.  Y.)  457; 
345;  Brown  «/.  Jenison,  3  Sandf.  (N.  Leffertsv.  Snediker,  (Supm.Ct.  Gen.T.) 
Y.)  732,  Code  Rep.  N.  S.  (N.  Y.)  156;  1  Abb.  Pr.  (N.  Y.)4i;  Stokes  v.  Hagar, 
Collins  v.  Coggill,  7  Robt.  (N.  Y.)8i;  (Supm.  Ct.  Spec.  T.)  1  Code  Rep.  (N.Y.) 
Hecker  v.  Mitchell,  (N.  Y.  Super.  Ct.  84;  Nolan  v.  Breed,  1  N.  Y.  Law  Rec. 
Spec.  T.)  5  Abb.  Pr.  (N.  Y.) 453,  6  Duer  112;  Sigmund  v.  Minot  Bank,  4  N.  Dak. 
(N.  Y.)687;  Walkers.  Hewitt,  (Supm.  164;  American  Button-Hole,  etc.,  Co.  v. 
Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.)  395;  Hill,  27  S.  Car.  164;  Standard  Sewing 
Harlow  v.  Hamilton,  (N.  Y.  Super.  Ct.  Mach.  Co.  v.  Henry,  43  S.  Car.  17; 
Spec.  T.)6  How.  Pr.  (N.  YO475;  Tem-  Badham  v.  Brabham,  54  S.  Car.  400; 
pie  v.  Murray,  (Supm.  Ct.)  6  How.  Pr.  Witherell  v.  Wiberg,  4  Sawy.  (U.  S.) 
(N.  Y.)  329;  Darrow  v.  Miller,  (Supm.  232,  30  Fed.  Cas.  No.  17,917,  approved 
Ct.)  5  How.  Pr.  (N.  Y.)  247,  3  Code  in  Oregonian  R.  Co.  v.  Oregon  R., 
Rep.  (N.  Y.)  241;  Clark  v.  Bell,  8  etc.,  Co.,  10  Sawy.  (U.  S.)  464,  which 
Humph.  (Tenn.)  26.  was  reversed  on  other  grounds  in  130 

2.  Dennis  v.  Nelson,  55  Minn.  144.;  U.  S.  1. 

Colt  v.  Davis.   50  Hun  (N.  Y.)  366,  16  Frivolous  Answer  or  Defense.  —  A  friv- 

Civ.  Pro.  (N.  Y.)  180;  Whitehall  Lum-  olous  answer  or  defense  is  one  which, 

ber  Co.   v.  Edmans,  (Supm.  Ct.   Gen.  if  true,  does  not  contain  any  defense  to 

T.)  4  N.  Y.  Supp.  721;  Howell  v.  Fer-  any    part   of   the   plaintiff's   cause    of 

guson,  87  N.  Car.  113,  wherein  it  was  action.     Goldstein  v.  Krause,  2  Idaho 

said:     "  It  would  seem  from  the  defi-  271;    Clark  v.  Jefferson ville,    etc.,    R. 

nitions  that  the  distinction  between  an  Co.,  44  Ind.  248;  Morton  v.  Jackson,  2 

irrelevant  and  frivolous  answer  is  vir-  Minn.   219;    Coykendall  v.   Robinson, 

tually  without  a  difference,   and   that  39  N.  J.  L.  98;  Hogencamp  v.  Acker- 

they  may  be  considered  as  correlative  man,  24  N.  J.  L.  133;  Metraz  v.  Pear* 

terms."  sail,  (Supm.  Ct.   Spec.  T.)  5  Abb.  N. 

New  York  Code.  —  Section  152  of  the  Cas.  (N.  Y.)9o;  Cooperstown  Bank  v. 

old  New  Yoik  Code  of  Procedure  was  Codies,  (Supm.  Ct.  Gen.  T.)  1  Abb.  Pr. 

amended    by  omitting  the  word  "  ir-  N.  S.  (N.   Y.)  412;    Struver  v.  Ocean 

relevant,"   confining  its   operation  to  Ins.  Co.,  (C.   PI.   Gen.  T.)  9  Abb.  Pr. 

sham  answers  and  defenses  alone,  it  (N.  Y.)23;  Perkins^.  Squier,  1  Thomp. 

being   considered    that   "irrelevant"  &  C.  (N.  Y.)  620;    Kelly  v.   Barnett, 

was  equivalent  to  "  frivolous;"  and  the  (Supm.  Ct.  Spec.  T.)  16  How.  Pr.  (N. 

summary  disposition  of  such  pleadings  Y.)  135;  Nichols  v.  Jones,  (Supm.Ct. 

was  provided  for  by  section  247  (Code  Spec.  T.)6  How.  Pr.  (N.  Y.J355;  Brown 

Civ.  Pro.,  §  537).     See  Whitehall  Lum-  v.  Jenison,  (Supm.   Ct.)  Code  Rep.  N. 

ber  Co.  v.  Edmans,  (Supm.  Ct.  Gen.  S.  (N.  Y.)    156,   3  Sandf.  (N.  Y.)  732; 

T.)  4  N.  Y.  Supp.  721.     See  also  Slat.  Howell  v.  Ferguson,   87  N.   Car.  113; 

Wis.,  §  2681,  note;  Pfister  v.  Wells.  92  Christie  v.  Drennon,  1  Ohio  Dec.  374, 

Wis.  171.  affirmed  sub  nam.  Werk  v.  Christie,  6 
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/.  Bad  Faith  of  Pleader.  —  Bad  faith  on  the  part  of  the 
pleader  will  be  presumed  where  the  pleading  is  frivolous,  and 
actual  bad  faith  requiring  proof  is  not  a  necessary  element  in  the 
definition.1 

g.  Character  of  Various  Issues  in  These  Particulars 

—  (i)  Pleadings  Unautliorized  and  Inapplicable  —  Common-law  General 
Iune.  —  Where  a  plea  of  the  general  issue  raises  an  issue  wholly 
impertinent  to  the  cause  of  action  sued  upon,  it  is  properly 
treated  as  a  nullity,  and  judgment  may  be  signed  as  for  want  of 
a  plea.2     It  is  otherwise  where  such   a  plea,  although  not  in  a 

Ohio  Cir.  Dec.  255,  9  Ohio  Cir.  Ct.  439,  v.  Lancaster,  Barnes  N.  Cas.  125;  Bent 

2  Ohio  Dec.  552.  v.  Benyon,  6  C.  &  P.  217,  25  E.  C.  L. 

1.  Youngs  v,  Kent,  46  N.  Y.  672,  re-  364.  Contra  where  the  lort  arises  out 
versing  2  Sweeny  (N.  Y.)  248;  Strong  v.  of  contract.  Robinson  v.  Greener 
Sproul,  53  N.  Y.  497;  Trumbull  v.  Ash-  Stra.  574,  wherein  the  court  said:  ""It 
ley,  26  N.  Y.  App.  Div.  356;  Collis  v.  is  well  enough;  the  undertaking  to 
Alburtis,  13  Daly  (N.  Y.)  425  [citing  carry  is  the  gist  of  the  action,  and  as  in 
Wesson  v.  Judd,  (C.  PI.  Spec.  T.)  1  assumpsit  you  may  plead  not  guilty, 
Abb.  Pr.  (N.  Y.)  254];  Shearman  v.  *  *  *  so  in  a  case  of  a  tort  founded 
New  York  Cent.  Mills,  (Supm.  Ct.  on  an  agreement,  non  assumpsit  will  be 
Gen.  T.)  1  Abb.  Pr.  (N.  Y.)  187,  affirm-  sufficient,  because  it  tries  the  merits  as 
ing  Thorn  v.  New  York  Cent.  Mills,  much  as  not  guilty  could  have  done." 
(Supm.  Ct.)  10  How.  Pr.  (N.  Y.)  19;  Cited  in  Davison  v.  Moreton,  1  Chit. 
Swinburne    v.  Stockwell,  (Supm.  Ct.  715,  note  0,  18  E.  C.  L.  213. 

Spec.  T.)  58  How.  Pr.  (N.  Y.)  312;  Har-  Pleas  of  nil  debet,  payment,  and  set- 

low  v.  Hamilton,   (N.    Y.   Super.  Ct.  off  with   leave,   in  an  action  in  tort. 

Spec.    T.)    6  How.    Pr.   (N.   Y.)  475;  Large  v.  McCarthy,  19  W.  N.  C.  (Pa.) 

Yerkes  v.  Crum,  2  N.   Dak.  72;  Sig-  182. 

mund  v.  Minot  Bank,  4  N.  Dak.  164;  Non  Detinet  in  an  action  of  replevin 

Farmers',  etc..  Bank  v.  Sawyer,  7  Wis.  in    the    cepit.      Davis   v.   Calvert,    17 

379;    Magdeburg  v.  Uihlein,    53   Wis.  Ark.  85. 

165;  Lerdall  v.  Charter  Oak  L.  Ins.  Actions  of  Debt,  —  A  plea  of  non  de- 
Co.,  51  Wis.  426.  Contra,  Temple  v.  tinet  in  an  action  of  debt  again  si  an 
Murray,  (Supm.  Ct.)  6  How.  Pr.  (N.  Y.)  executor,  on  a  judgment  against  the 
329;  Falls  v.  Stickney,  3  Johns.  (N.  Y.)  testator.  Ames  v.  Webber,  10  Wend. 
541.  (N.  Y.)  624. 

In  Darrow  v.   Miller,  (Supm.  Ct.)  5  A  plea  of  non  est  factum.    Shropshire 

How.  Pr.  (N.  Y.)  247,  3  Code  Rep.  (N.  v.  Probate  Judge,  4  How.  (Miss.)  142. 

Y.)  241,  confounding  sham  and  frivo-  A  plea  of  solvit  ad  diem.     Lock  hart  v. 

lous  pleadings,  it  was  held  that  in  the  Mackreth,  5  T.  R.  661. 

absence  of  bad  faith,  a  frivolous  plead-  A  plea  of  non  assumpsit.     Crary   v. 

ing  might  not  be  stricken  from  the  rec-  Ashley,  4  Ark.  203;  State  v.  Morgan, 

ord  as  sham  under  Code  Pro.,  §  152,  59  Miss.  349;  Van  Vechten  v.  Cowell, 

but  that  a  motion  for  judgment  not-  1  Hill  (N.  Y.)  203;  Garland  v.  Davis, 

withstanding  it  might  be  made  under  4  How.  (U.  S.)  131;  Perry  v.  Fisher,  6 

section  247  of  the  code.  East  549;    Taylor  v.  Capper,   14  East 

2.  Illustrations.  —  A  plea  of  nil  debet  442;  Brennan  v.  Egan,  4  Taunt.  164; 
to  an  action  in  assumpsit.  Crane  so  held  in  this  case  on  the  ground 
Bros.  Mfg.  Co.  v.  Morse,  49  Wis.  368;  of  precedent  only.  Contra,  Stone  v. 
Shotwell   v.  Dennis,    14  N.  J.  L.  501;  Gover,  1  Ala.  287. 

Stafford  v.  Little,  1  T.  R.  462,  note  a,  It  would  seem  that  a  plea  of  nil  debet 
Barnes  N.  Cas.  257.  Contra,  Garland  in  an  action  of  debt  on  a  record  or 
v.  Davis.  4  How.  (U.  S.)  131.  specialty  should  not  be  treated  as  a 
A  plea  of  non  assumpsit  in  an  action  nullity,  although  bad  on  demurrer, 
sounding  in  tort.  Wilkinson  v.  Mose-  since  it  raises  an  imperfect  issue,  and 
ley,  30  Ala.  562;  Crews  v.  Newland,  3  is  cured  by  verdict.  See  Philbrook  v. 
T.  B.  Mon.  (Ky.)  135:  Garland  v.  Burgess,  52  Me.  271;  Dartmouth  Col- 
Davis.  4  How.  (U.  S.)  131,  citing  Nobln  1?ge  v.  Clough,  8   N.  H.  22;  Bullis  v. 
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form  recognized  as  proper  in  the  particular  action,  raises  an 
imperfect  issue.  In  such  a  case  the  only  remedy  is  a  demurrer, 
and  where  issue  has  been  joined  the  defect  is  cured  by  verdict.1 
Other  Pleas  or  Defenses.  —  Decisions  on  various  applications  for 
relief  against  other  pleas  or  defenses  as  unauthorized  or  inappli- 
cable will  be  found  discussed  in  the  notes.* 

Giddens,  8  Johns.  (N.  Y.)  82;  Rush  v.  since  the  fact  that  the  policy  was  being 

Cobbett.    2   Johns.   Cas.   (N.   Y.)  257;  made  by  a  corpora t ion  ex  vi  termini  i m- 

Meyer  v.  M 'Clean,  2  Johns.  (N.  Y.)  183.  ports  a  seal.     Burnett  v.  Union  Mut. 

overruling  a  motion  in  arrest  of  judg-  F.  Ins.  Co..  32  U.  C.  C.  P.  134. 

inent,  sub  nom.  Meyer  v.  NT  Lean,   j  2.  Pleadings  Held  Unauthorized  and  In- 

Johns.  (N.  Y.)  509,  cited 'in  Corning  v.  applicable.  —  By  statute  in  some  slates 

Corning,  6  N.  Y.  97;  Jansen  v.  Ostran-  a  p\e& of  f>lene adm in istravit in  &n  action 

der,  1  Cow.  (N.  Y.)670;  U.  S.  v.  Spencer,  against  a  personal  representative  may 

2  McLean  (U.  S.)  405,  27  Fed.  Cas.  No.  be  struck  out.     Peck  v.   Marling,  22 

16,368;  Mills  v,  Duryee,  7  Cranch  (U.  W.  Va.  708.     See  generally  article  Ex- 

S3  481;  Anonymous,  2  Wils.   C.    PI.  ecutors  and  Administrators,  vol.  8, 

10;  Rawlins  v.  Danvers,  5  Esp.  39.  But  p.  687. 

it  has  been  held  frivolous  and  a  nullity  A  plea  or  answer  filed  in  eminent- 

in  several  cases.     Crary  t .  Ashley,  4  domain  proceedings  under  acts  which 

Ark.  203;  Sillivant  v.  Reardon,  5  Ark.  do  not  specify    any   pleadings   other 

141;    Pope   v.   Tunstall,   2  Ark.    223;  than  the  petition  for  condemnation  is 

Beam  t\  Lay  cock,  3  III.  App.  43;  Bag-  not  allowable  and  should   be   struck 

gett  v.  Beard,  43  Miss.   120;  Hogen-  from  the  files.     Johnson  v.  Freeport, 

camp  v.  Ackerman,  24  N.  J.  L.  133;  etc.,  R.  Co.,  in  III.  413,  25  Am.  &  Eng. 

Curtis  v.  Hubbell,  8  W.  N.  C.(Pa.)367;  R.  Cas.  192;  Smith  r».  Chicago,  etc.,  R. 

Kemp  v.   Mundell,  9  Leigh  (Va.)  12;  Co.,  105  111.  511,   14  Am.  &  Eng.  R. 

Buller  v.  Sidell,43  Fed.  Rep.  n6.     See  Cas.  384.     Contra,  Denver  R.,  etc.,  Co. 

also  Egan  v.  Tewksbury,  32  Ark.  43,  v.  Union  Pac.  R.  Co.,  34  Fed.  Rep.  386. 

wherein  it  was  held  that  in  an  action  See  generally  article  Eminent  Domain, 

upon    a    foreign  judgment  of  which  vol.  7,  p.  538. 

profert  is  made,  a  plea  I  hat  there  is  no  Equitable  Defenses,  —  In    an    action 

such  record  on  file  or  exhibited  to  the  at  law   brought   in    a    federal    court, 

court  as  that  mentioned  in   the   com-  equitable  defenses  are  unauthorized, 

plaint  is  not  a  plea  of  nut  tiel  record,  and  when  pleaded  are  properly  stricken 

and  is  a  nullity.  out  as  frivolous.    Kosztelnik  v.  Beihle- 

1.  Illustrations.  —  A  plea  of  not  guilty  hem  Iron  Co.,  91  Fed.  Rep.  606;  Buller 

in  an  action  of  debt  for  a  penalty,  Cop-  v.  Sidell,  43  Fed.   Rep.  116;  Herklotz 

pin  v.  Carter,  1  T.  R.  462;  Garland  v,  v.  Chase,  32  Fed.  Rep.  433;  Church  v. 

Davis,  4  How.  (U.  S.)  131;  in  an  action  Spiegelburg,  31  Fed.  Rep.  601^  Doe  v. 

of  covenant,  Sanford  v.  Cloud,  17  Fla.  Roe,  31  Fed.  Rep.  97.     In  Hill  v.  Mc- 

532;  Hunnicutt  v.  Carsley,  1   Hen.  &  Carthy,  (Supm.  Ct.   Spec.  T.)  3  Code 

M.  (Va.)  153;  in  an  action  of  assump-  Rep.  (N.  Y.)  49,  it  was  the  opinion  of 

sit,  Jordan  v.   Hubbard,   26  Ala.  433;  the  court  that  the  code  assimilation  of 

Cavene  v.  McMichael,  8  S.  &  R.  (Pa.)  procedure  at  law  and  in  equity  did  not 

442;  Garland  v.  Davis,  4  How.  (U.  S.)  of  itself  have  the  effect  of  permitting 

131;  Davison  v.  Moreton,  1  Chit.  715,  equitable   defenses  to   be   pleaded   at 

18  E.  C.   L.  213;  Coggs  v.  Bernard,  1  law,  and   that  express  statutory   au- 

Salk.  26,  cited  in  1  Chit.  715,  note  a,  thority  therefor  must  exist.     A  motion 

18  E.  C.   L.  213;  Ivemy  v.  Far  rant,  1  to  strike  out  such  a  defense  as  frivo- 

Dowl.  453;  Marshall  v.  Gibbs,  2  Stra.  lousor  irrelevant  was  denied,  however, 

1022;  Corbyn  v.  Brown,  Cro.  Eliz.  470;  because  the  question  was  new  and  in- 

Bennett  v.    Holbech,   2    Saund.    319,  volved  in  some  doubt,  and  the  plaintiff 

note  6.  was  left  to  make  his  objection  at  the 

Action  in  Covenant.  —  A  plea  of  non  trial.  See  generally  article  Equitable 
est  factum  to  a  declaration  on  a  policy  Defenses,  vol.  7.  p.  799. 
of  insurance  made  by  corporation  de-  Plea  of  General  Performance.  —  In  an 
fendants,  but  not  averred  to  have  been  action  on  a  bDnd,  if  the  plaintiff  as- 
under the  corporate  seal,  is  n  evert  he-  signs  special  breaches  in  his  declara- 
less  applicable  to  the  cause  of  action,  lion,  a  plea  of  general  performance  is 
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(2)   Code  Denials  —  (a)  In  Respect  of  Form  of  Denial  —  In  Form  Expressly 
Authorised.  —  A  denial  of  material   allegations  contained   in  the 

a  nullity.    Potts  v.  Com.,  4  J.  J.  Marsh,  action  has  been    commenced  certifies 

(Ky.)  205;  Shropshire  v.  Probate  Judge,  the  cause  for  a  trial  to  a  court  of  gen- 

4  How.  (Miss.)  142;  Pool  v.  Hill,  44  eral  jurisdiction,  because  the  title  to 

Miss.  306;  Postmaster-Gen.  v.  Cochran,  the  property  involved  is  put  in  issue, 

2    Johns.    (N.    Y.)  416;   Simonton   v.  all  pleas  filed  in  the  case  in  the  higher 

Winter,  5  Pet.  (U.  S.)  142,  reversing  3  court  except   that  of   title   and  other 

Cranch  (C.  C.)  104.  pleas  which  may  be  expressly  allowed 

Set-off.  —  It    is    only    by    virtue  of  by  statute    may   be   stricken   out  on 

statute  that  a  plea  of  set-off  in  an  action  motion.     Cross  v.  Kemp,  45  N.  J.  L. 

at  law  is  admissible,  and  except  where  51;  Hawk  v.  Segraves,  34  N.  J.  L.  355; 

it  is  thus  authorized  such  a  plea  is  a  Brain  v.  Snyder,  30  N.  J.  L.  56;  Yaw. 

nullity.     Anderson  v.  Burke,  6  Smed.  ger    r.    Manning,    30  N.    J.    L.    182; 

&  M.  (Miss.)  475;  Henry  v.  Hoover,  6  Campfield  v.  Johnson,  21  N.  J.  L.  83; 

Smed.  &   M.  (Miss.)  417;  Houston  v.  Appleby  v.  Obert,  16  N.  J.  L.  336;  Dover 

Smith,  2  Smed.  &  M.  (Miss.)  597;  North  School  House  v.  McFarlan,  14  N.  J.  L. 

Brunswick  Tp.  v.  Booraem,  10  N.  J.  L.  471;  Ellet  v.   Pullen,   12  N.  J.  L.  357; 

257;    Van  Vechten   v.  Cowell,  1    Hill  Westervelt  v.  Marinus,  3  N.  J.  L.  266; 

(N.  Y.)  203;  Chamberlain  v.  Chamber-  Jones  v.  Reilly,  (Supm.  Ct.  App.  Div.) 

lin,  11  Ont.  Pr.  501.  61  N.  Y.  Supp.  67;  Rich  v.  Rich,  16 

Special  Pleas.  —  In  some  jurisdictions  Wend.  (N.  Y.)  664;  Tuthili  v.  Clark,  11 

the  only  plea  allowed  in  all  or  certain  Wend.  (N.  Y.)  642,   12  Wend.  (N.  Y.) 

actions  is  that  of  the   general  issue.  207;  Strong  v.  Smith,  2  Cai.  (N.  Y.)  29, 

Thus  in  Mississippi,  in  ejectment  and  Col.  &  C.  Cas.  (N.  Y.)34i,  Spencer,  J.t 

replevin,    the    only  plea  permitted  is  dissenting,  explained  in  Douglas  v.  Val- 

"  not  guilty,'*  and  if  special  pleas  are  entine,  7  Johns.  (N.  Y.)  273. 

pleaded  they   will  be  stricken  out  on  If  the  demand  made  by  the  plaintiff 

motion    or    disregarded.      Wilson    v.  is  extended  in  the  superior  court,   it 

Williams,  52  Miss.  487,  distinguishing  has  been  held  that  an  exception  exists 

Tegarden  v.  Carpenter,  36  Miss.  404;  and  other  pleas  than  that  of  title  may 

Huito  v.  Thornton,  44  Miss.  16b,  cited  be  pleaded.     Tindall  v.  Tindall,  20  N. 

in   Bell  r.  Coates,  56  Miss.  776;  Ben-  J.  L.   146,  distinguishing  Snedicker  v. 

nett  v.  Holloway,  55  Miss.  211.     So  in  White,   11  N.  J.   L.  87;   Chambers  v. 

Pennsylvania  "  not  guilty  M  is  the  only  Wambough,    28    N.   J.    L.    530;    Ellet 

plea  allowed  in  trespass.     Zion  Church  v.  Pullen,  12  N.  J.  L.  357;  Rich  v.  Rich, 

v.  Light,  7  Pa.  Super.  Ct.  223.     An  act  t6  Wend.  (N.  Y.)664;  Tuthili  v.  Clark, 

thus  restricting  the  pleas  which  may  11  Wend.  (N.  Y.)  642,  12  Wend.  (N.  Y.) 

be  filed  has  no  application  to  other  pleas  207.     See  generally  article  Justices  of 

than  those  specified  which  have  been  the  Peace,  vol.  12.  pp.  688,  689. 

filed  in  actions  pending  before  its  pas-  Short   Pleas.  —  In     Tennessee    short 

sage.     Gross  v.  Huberman,  4  Pa.  Co.  pleas  have  been  stricken  out  under  a 

Ct.  340,  sub  nom.  Grossman  v.  Huber,  code  provision  which  provides  such  a 

21  W.  N.  C.  (Pa.)  96.  remedy    for    frivolous    or    irrelevant 

Demurrer  by   Parol.  —  Where    the  pleadings,  although  it  is  held  that  is- 

plea  praying  that  the  parol  may  demur  sues  raised    by  them  are   merely  in- 

is  taken  away  by   statute,  if  such  a  formal  and  not  wholly  immaterial,  and 

plea  is  put  in  the  plaintiff  is  at  liberty  are  cured  by  verdict.     Nashville,  etc., 

to  treat  it  as  a  nullity.    Sharp  v.  Sharp.  R.  Co.  v.  Conk,  11  Heisk.  (Tenn.)  575; 

1  Wend.  (N.  Y.)  14.  Shirley  v.  Keathy,  4  Cold  w.  (Tenn.)  29; 

Oyer  of  Original  Writ.  —  At  an  early  Grant  v.  Jennings,   1  Coldw.   (Tenn.) 

date  the  courts  refused  any  longer  to  53;    Theavenought   v.    Hardeman,    4 

grant   oyer  of  the  original  writ,  and  Yerg.  (Tenn.)  565;  Webber  v.  Houston, 

thereafter   dilatory   pleas  based  upon  6  Yerg.  (Tenn.)  314;  Kirtley  v.  Deck, 

defects  in   the    writ    were    treated  as  3  Hen.  &  M.  (Va.)  388. 

nullities.     Deshons   v.    Head,    7   East  Partial  Defenses .  —  A  defense  setting 

383;  Gray  v.  Sidneff,  3  R.  &  P.  396;  up  mitigating  circumstances  in  partial 

Murray  v.  Hubbait,  1  B.  &  P.  645.  defense  to  a  cause  of  action  arising  out 

Actions  Involving  Title  Certified  from  of  an  injury  to  person  or  property  is 
Inferior  to  Superior  Trial  Courts. —  unauthorized  and  frivolous  at  the  corn- 
Where  an  inferior  court  in  which  an  mon  law.     Herr  v.  Bamberg,  (Supm. 
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adverse  pleading,  in  a  form  expressly  authorized  by  the  code,  is 
not  frivolous,1  even  though  the  denial  is  of  knowledge  or  infor- 


Ct.  Spec.  T.)  10  How.  Pr.  (N.  Y.)  128, 
criticising  Sliles  v.  Comstock,  (Supm. 
Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)  48. 
In  New  York,  however,  such  defenses 
in  cases  of  that  character  are  now  not 
only  authorized,  but,  to  admit  evidence 
thereof,  must  be  made  in  the  answer, 
if  one  is  filed.  Code  Civ.  Pro.  N.  Y., 
§§  535»  536;  Morgan  v.  Bennett,  44  N. 
V.  App.  Div.  323. 

Under  Hilary  Rules.  —  By  the  Eng- 
lish Hilary  Rules  of  1834  and  1853  the 
general  issue  nil  debet  was  abolished, 
and  it  was  provided  thai  M  never  in- 
debted "  might  be  pleaded  in  actions 
of  debt  on  simple  contract  other  than 
on  bills  and  notes.  Such  a  plea  may 
not  be  stricken  out  as  inapplicable, 
therefore,  even  though  it  puts  the 
plaintiff  to  a  large  amount  of  difficult, 
expensive,  and  needless  proof.  Wel- 
land  R.  Co.  v.  Blake,  6  H.  &  N.  410, 
cited  in  Abell  v.  McLaren,  31  U.  C.  C. 
P.  517.  In  Abell  r.  Glen,  6  Ont.  Pr.  64, 
decided  under  such  rules,  it  was  held 
that  a  plea  of  "  never  indebted  "  in 
an  action  in  covenant  might  not  be 
treated  as  a  nullity  and  judgment 
signed  for  want  of  a  plea,  but  it  might 
be  stricken  out  as  bad  and  embarrass- 
ing under  a  provision  relating  to  plead- 
ings thus  defective. 

1.  California.  —  Abbott  v.  Douglass, 
28  Ca).  296. 

New  York.  —  Barrie  v.  Yorston,  35 
N.  Y.  App.  Div.  404,  28  Civ.  Pro.  (N. 
Y-)  253:  Byrne  v.  Hegeman,  24  N.  Y. 
App.  Div.  152;  Older  v.  Russell,  8  N. 
Y.  App.  Div.  518;  Queen  City  Bank  v. 
Hudson,  8  N.  Y.  App.  Div.  27;  Meurer 
7/.  Brinkman,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  12;  Rourke  v.  Regnault, 
(N.  Y.  City  Ct.  Gen.  T.)  11  Misc.  (N. 
Y.)  622;  West  End  Sav  ,  etc.,  Assoc,  z. 
Degan,  (Supm.  Ct.  App  Div.)  39  N.  Y. 
Supp.  414,  less  fully  reported  sub  nom. 
West  End  Sav.,  etc.,  Assoc,  v.  Niver, 
4  N.  Y.  App.  Div.  618;  Sammet  v. 
Monsheimer,  (Supm.  Ct.  Gen.  T.)  27 
N.  Y.  Supp.  279;  Gross  v.  Bock,  (Supm. 
Ct.  Gen.  T.)  n  N.  Y.  St.  Rep.  295;  Du- 
bois v.  Sistare,  59  Hun  (N.  Y.)353;  Gro- 
cers' Bank  v.  ORorke,  6  Hun  (N.  Y.) 
18;  Garvey  v.  Fowler,  4  Sandf.  (N.  Y.) 
665,  10  N.  Y.  Leg.  Obs.  16;  Coopers- 
town  Bank  v.  Corlies,  (Supm.  Ct.  Gen. 
T.)  i  Abb.  Pr.  N.  S.  (N.  YO412;  Sny- 
der v.  While,  (Supm.  Ct.  Spec.  T.)  6 
Hew.   Pr.  (N.  Y.)  321;  Genesee  Mut. 


Ins.  Co.  v.  Moynihen,  (Supm.  Ct. 
Spec.  T.)  5  How.  Pr.  (N.  Y.)  321. 

North  Carolina.  —  Farmers',  etc., 
Bank  v.  Board  of  Aldermen,  75  N.  Car. 
45;  Baldwin  v.  York,  71  N.  Car.  463. 

South  Carolina.  —  Hall  v.  Woodward, 
30  S.  Car.  564. 

Washington.  —  Larson  v.  Winder,  14 
Wash.  647. 

Wisconsin.  —  Black  River  Imp.  Co. 
v.  Holway,  85  Wis.  344. 

Instances  of  Denials  Not  Frivolous. — 
In  an  action  for  a  libel,  a  denial  by  the 
proprietor  of  a  newspaper  in  which  the 
article  was  published  that  the  publica- 
tion was  with  its  knowledge,  consent, 
assent,  or  permission,  and  that  any 
person  employed  by  the  defendant  had 
any  right  or  authority  from  it  to  pub- 
lish the  article.  Samuels  v.  Evening 
Mail  Assoc,  52  N.  Y.  625.  But  see 
contra  Morgan  v.  Bennett,  44  N.  Y. 
App.  Div.  323,  citing  McMahon  v. 
Bennett,  31  N.  Y.  App.  Div.  16.  In  a 
suit  for  work  and  labor,  a  denial  that 
the  defendants  requested  or  employed 
the  plaintiff  to  do  the  work.  Dinsmore 
v.  New  York,  67  Barb.  (N.  Y.)  341,  4 
Hun  (N.  Y.)  643.  In  an  action  for 
damages  for  infringement  of  a  trade 
mark,  a  denial  of  no  knowledge  or  in- 
formation sufficient  to  form  a  belief 
that  the  plaintiff  is  the  owner  of  the 
trade  mark.  Faber  v.  D'Utassey,  (N. 
Y.  Super.  Ct.  Spec.  T.)  n  Abb.  Pr.  N. 
S.  (N.  Y.)  399.  In  an  action  to  fore- 
close a  mortgage  in  which  a  personal 
judgment  against  the  pleader  is  not 
waived,  a  denial  that  he  has  or  claims 
any  interest  in  the  premises.  West 
End  Sav.,  etc.,  Assoc,  v.  Degan,  (Supm. 
Ct.  App.  Div.)  39  N.  Y.  Supp.  414,  less 
fully  reported  sub  nom.  West  End  Sav., 
etc.,  Assoc,  v.  Niver,  4  N.  Y.  App. 
Div.  618. 

Denial  of  Partnership  or  Corporate 
Capacity.  —  Where  the  fact  of  the  exist- 
ence of  a  partnership  is  material  to  the 
cause  of  action  sued  upon,  a  denial  of 
that  fact  raises  a  valid  issue;  but  if  the 
allegation  alleging  partnership  is  im- 
material it  is  frivolous.  Hirsch  v. 
Oliver,  91  Ga.  554;  Wales  v.  Chamblin, 
19  Mo.  501;  Mott  v.  Burnett,  2  E.  D. 
Smith  (N.  Y.)  50;  Kerr  v.  Cochran,  29 
S  Car.  61,  cited  in  Standard  Sewing 
Mach.  Co.  v.  Henry,  43  S.  Car.  17. 

Under  a  statute  which  requires  that 
an  answer  shall  contain  an  affirmative 
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mation  sufficient  to  form  a  belief  of  facts  necessarily  or  pre- 
sumptively within  the  personal  knowledge  of  the  pleader.1 

▼lew  that  Certain  Other  Forms  Are  faffioient.  —  There  is  great  conflict 
of  decisions  on  the  question  of  the  frivolousness  of  a  denial  of 
material  allegations  in  a  complaint  or  answer  which  is  not  couched 

allegation  that  the  plaintiff  is  not  a  cor-  denial  of  knowledge  and  information 

poraiion,  in  order  to  raise  the  issue  of  sufficient  to  form  a  belief,  it  has  never- 

lts  capacity  to  sue  as  such,  a   mere  theless  been  held  that  such  a  denial  of 

denial  that  it  is  a  corporation  is  frivo-  material  allegations   raises   an    issue, 

lous.  Saratoga  Springs  First  Nat.  Bank  Tread  well  v.  Hancock  County,  n  Ohio 

v.  Slattery,  4   N.  Y.    App.    Div.    421,  St.  183.    Contra,  Hall  v.  Austin,  Deady 

citing  Concordia  Sav.,  etc.,   Assoc,  v.  (U.  S.)  104,  ir  Fed.  Cas.  No.  5,925. 

Read,    93    N.  Y.  474;    New   York    v.  Under  Code  Civ.  Pro.  N.  Y.,  §  2938, 

James,  17  Hun  (N.  Y.)  588.  relating  to  justices'  courts,  which  pro- 

Where  the  statute  requires  a  specific  vides  that  "  the  answer  may  contain  a 

denial  that  the  plaintiff  is  a  corpora-  general  denial  of  each  allegation  of  the 

tion,  it  has  been  held  that  a  denial  of  complaint,  or  a  specific  denial  of  one 

knowledge  or  information  sufficient  to  or  more  of    the  material    allegations 

form    a    belief    is    unauthorized   and  thereof,"  a  denial  of  any  knowledge 

frivolous.     Crane  Bros.   Mfg.    Co.   v.  or  information  sufficient  to  form  a  belief 

Morse,  49  Wis.  368,  cited  in  Wisconsin  is  insufficient.     Sanchez,   etc.,  Co.  v. 

Telephone  Co.  v.  Oshkosh,  62  Wis.  32.  Hirsch,  (Supm.   Ct.  App.  T.)  27  Misc. 

A  Joint  Answer  of  Several  Defendants  in  (N.  Y.)  202;    Pennsylvania,   etc.,  Oil 

denial  of  a  material  allegation  of  the  Co.  v.  Spitelnik,  (Supm.  Ct.  App.  T.) 

complaint,  if  it  presents  a  defense  to  27  Misc.  (N.  Y.)  557;  Lambert  v.  Hoff- 

the  action  in  favor  of  one  of  the  de-  man  (Supm.  Ct.  App.  T.)  20  Misc.  (N. 

fendants  only,  should  not  be  adjudged  Y.)33i;  Nicoll  v.  Clark,  (C.  PI.  Gen. 

frivolous    as   to  all    the    defendants.  T.)  13  Misc.  (N.  Y.)  128;  Steinam  v. 

Code  denials  are  a  substitute  for  a  plea  Bell,  (C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.) 

of  the  general    issue    under  the  old  318;  Dennison  v.  Carnahan,  1  E.    D. 

system  of  pleading,  and  the  latter  plea,  Smith  (N.  Y.)  144. 

though  jointly  interposed  by  several  Denial  of  Good  Character.  —  Since  the 

defendants,  was  good   for  either  de-  plea  of  not  guilty  in  an  action  of  libel 

fendant  against    whom    the   plaintiff  is  unauthorized  by  the  code,  a  denial 

failed  to  establish  a  cause  of  action,  of  an  allegation  of  good  character  in 

Coopers  town  Bank  v.  Corlies,  (Supm.  the  complaint  is  not  frivolous.     Olher- 

Ct.  Gen.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  wise  it  might  be  consideied  to  have 

412.  been    admitted,    and    the    defendant 

In  an  Action  on  a  Judgment  brought  by  would  not  be  able  to  prove  the  plain- 

the  judgment  creditor  against  the  judg-  tiff's  bad  character  in   mitigation  of 

ment  debtor,  an  answer  denying  his  damages.       Smith     v.     Ottendorfer, 

ownership  is  frivolous,  since  primafacie  (Supm.  Ct.)  3  N.  Y.  St.  Rep.  187. 

a  judgment  in  favor  of  a  party  belongs  1.  New  York.  —  Samuels  v.  Evening 

to  him,  whether  it  be  for  costs  alone  or  Mail   Assoc.,   52   N.   Y.   625;    Hill  v. 

for  debt  or  damages  and  costs,  and  this  Warner,  39  N.  Y.  App.  Div.  424;  Btd- 

prima  facie  conclusion  must  continue  well  v.  Sullivan,   10  N.  Y.  App.  Div. 

until  the  pleader  shall  show  how  and  135;  Gruenstein  v.  Jablonsky,  1  N.  Y. 

by  what  means  a  transfer  of  this  right  App.   Div.  580;   Stockton  v.  Kenney, 

was  made,  so  as  to  justify  a  differ*  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 

ent  conclusion.      Martin  v.  Kanouse,  300,   citing  Shearman    v.    New    York 

(Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  (N.  Y.)  Cent.  Mills,  (Supm.  Ct.  Gen.  T.)  1  Abb. 

390,  u  How.  Pr.  (N.  Y.)  567;  Kennedy  Pr.  (N.  Y.)  187,  affirming  Thorn  v.  New 

v.  Arthur,  (Supm.  Ct.  Spec.  T.)  18  Civ.  York  Cent.  Mills,  (Supm.  Ct.)  10  How. 

Pro.   (N.   Y.)   390;    Russell  v.  Clapp,  Pr.  (N.  Y.)  19;  Sheldon  v.  Heaton,  78 

(Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Hun  (N.  Y.)  50  [citing  Thompson  v. 

Y.)  347.  Erie  R.  Co.,  45  N.  Y.  468;  Wayland  v. 

Deniala  upon  Information  and  Belief  and  Tysen,    45    N.    Y.     281*    Abernethy 

the  Like.  —  Though  a  code  provision  v.  Knight,  50  N.  Y.  673] ;  Warner  v. 

does  not  in  terms  authorize  a  denial  U.  S.   Land,  etc.,  Co.,  53  Hun  (N.  Y.) 

upon    information    and    belief,    or   a  312;  Sherman  v.   Boehm.  13  Daly  (N. 

20  Encyc.  Pf.  &  Pr.  —  3                33  Volume  XX. 


History  and  Nature :    SHAMy  ETC.,  PLEADINGS.                Definitions. 

in  the  language  used  by  the  code  provisions  relating  to  such 
pleadings.  By  the  weight  of  authority,  however,  certain  forms 
of  denials  have  been  held  sufficient,  and  hence  not  frivolous  or 

irrelevant.  Such  are  a  denial  on  "  information  and  belief," 
instead  of  in  the  language  of  the  Code,  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief;1  a  denial  of  each  and 

Y.)  42,  i  How.  Pr.  N.  S.  (N.  Y.)  278,  7  docs  not  discriminate  against  corpora- 
Civ.  Pro.  (N.  Y.)  34;  Livingston  v.  tions  nor  require  from  them  any  differ- 
Hammer,  7  Bosw.  (N.  Y.)  670;  Mac-  cnt  form  of  pleading  than  it  requires 
auley  v.  Bromell,  etc..  Printing  Co.,  from  individuals;  and  hence  they  may 
(N.  Y.  City  Ct.  Spec  T.)  14  Abb.  N.  deny  upon  information  and  belief  af- 
Cas.  (N.  Y.)  316,  5  Civ.  Pro.  (N  Y.)  though  the  facts  denied  are  presump- 
431,  67  How.  Pr.  (N.  Y.)  252;  Richards  tively  or  necessarily  within  their 
v.  Frechsel,  (N.  Y.  City  Ct.  Spec.  T.)  personal  knowledge.  Macauley  v. 
14  Abb.  N.  Cas.  (N.  Y.)  316,  note;  Bromell,  etc.,  Printing  Co.,  (N.  Y.  City 
Metraz  v  Pearsall,  (Supm.  Ct.  Spec.  Ct.  Spec.  T.)  14  Abb.  N.  Cas.  (N.  Y.) 
T.)  5  Abb.  N.  Cas.  (N.  Y.)  90;  Leach  v.  316,  5  Civ.  Pro.  (N.  Y.)  431,  67  How. 
Boynton,  (Supm.  Ct.  Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  252,  criticising  Shearman 
Pr.  (N.  Y.)  1.  v.   New  York  Cent.   Mills,  (Supm.  Ct. 

Oregon.  —  Heatherly   v.    Hadley,   2  Gen.  T.)  1  Abb.  Pr.  (N.  Y.)  187,  affirm- 

Oregon  269;  Oregonian  R.  Co.  v.  Ore-  ing  Thorn  v.  New  York  Cent.  Mills, 

gon  R.,  etc.,  Co.,  10  Sawy.  (U.  S.)  464,  (Supm.  Ct.)  10  How.  Pr.  (N.  Y.)  19. 

reversed  on  other  grounds  130  U.  S.  1.  1.  California.  —  A  rata  v.  Tellurium 

Contra. —  Hanna  v.  Barker,  6  Colo.  Gold,  etc.,  Min.  Co.,  65  Cal.  340;  Jones 

303;  Moscow  First  Nat.  Bank  v.  Martin,  v.  Petaluma,  36  Cal.  230;  Roussin  v. 

(Idaho  1898)  55  Pac.   Rep.  302;  Fales  Stewart,  33  Cal.  208;  Vassault  v. Austin, 

v.  Hicks,  (Supm.  Ct.)  12  How.  Pr.  (N.  32  Cal.  597. 

Y)i55;  Chapman  v.  Palmer,  (Supm.  Montana.  —  Maclay  v.  Sands,  94  U. 
Ci.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  37;  S.  586,  reversing  2  Mont.  35,  approved 
Edwards  v.  Lent,  (Supm.  Ct.  Spec.  T.)  in  Chumasero  v.  Potts,  2  Mont.  242. 
8  How.  Pr.  (N.  Y.)  28;  Byrne  v.  Ben-  New  York.  —  Bennett  v.  Leeds  Mfg. 
ton,  3  N.  Y.  L.  Bui.  100;  Milwaukee  v.  Co.,  no  N.  Y.  150  [approved  in  Wilson 
O'Sullivan,  25  Wis.  666,  citing  Hatha-  r.  Doran,  no  N.  Y.  1.01,  reversing  39 
way  v.  Baldwin,  17  Wis.  616.  See  also  Hun  (N.  Y.)  88];  Bedlow  v.  Stillwell, 
Bidwell  v.  Sullivan,  10  N.  Y.  App.  45  N.  Y.  App.  Div.  557;  Trumbull  v. 
Div.  135;  Richter  v.  McMurray,  (C.  Ashley,  26  N,  Y.  App.  Div.  356;  Hens- 
Pi.  Gen".  T.)  15  Abb.  Pr.  (N.  Y.)  346;  berry  v.  Clark,  (Supm.  Ct.  Spec.  T.)  23 
Hall  v.  Woodward,  30  S.  Car.  564;  Misc.  (N.  Y.)  37;  Hughes  v.  Wilcox, 
Maclay  v.  Sands,  94  U.  S.  586,  revers-  (Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.) 
ing  on  other  grounds  2  Mont.  35.  32;  Humble  v.   McDonough,  (Buffalo 

The  code  permits  any  material  alle-  Super.  Ct.  Gen.  T.)  5  Misc.  (N.  YO508; 
gation  of  a  complaint  to  be  put  at  issue  Taylor  z  Smith,  (Supm.  Ct.  Gen.  T.) 
by  an  answer  that  the  defendant  has  8  N.  Y.  Supp.  519;  Henderson  v.  Man- 
no  knowledge  or  information  thereof  ning,  (N.  Y.  City  Ct.  Spec.  T.)  5  Civ. 
sufficient  to  form  a  belief  as  to  its  truth.  Pro.  (N.  Y.)  221 ;  Robert  Gere  Bank  v. 
When  any  material  allegation  of  a  Inman,  51  Hun  (N.  Y.)  97,  affirmed  on 
complaint  is  thus  controverted,  the  opinion  below  in  115  N.  Y.  650;  Wood 
answer  cannot  be  treated  as  frivolous  v.  Raydure,  39  Hun  (N.  Y.)  144,  9  Civ. 
or  held  bad  on  demurrer  merely  be-  Pro.  (N.  Y.)96;  Brother  ion  v.  Downey, 
cause  such  allegation  is  of  the  recovery  21  Hun  (N.  Y.)  436,  59  How.  Pr.  (N.  Y.) 
of  a  judgment  or  of  some  other  fact  206,  followed  in  Carpenter  v.  Adams, 
the  truth  of  which  can  be  ascertained  34  nun  (N.  Y.)  429,  distinguished  in 
by  inquiry.  If  the  answer  is  believed  Pratt  Mfg.  Co.  v.  Jordan  Iron,  etc., 
to  be  sham,  the  remedy  is  a  motion  on  Co.,  33  Hun  (N.  Y.)  544  [affirming  on 
affidavits  to  strike  it  out  as  sham,  reargument  33  Hun  (N.  Y.)  143]; 
Livingston  v.  Hammer,  7  Bosw.  (N.  Y.)  Musgrove  v.  New  York,  51  N.  Y.  Super. 
670  See  also  as  to  sham  character  of  Ct.  528;  Sherman  v.  Boehm,  13  Daly 
such  denials  infra,  IV.  8.  b.  (3)  Issues  (N.  Y.)  42,  I  How.  Pr.  N.  S.  (N.  Y.) 
on  Information  and  Belief .  278,  7  Civ.  Pro.  (N.  Y.)  34;  Macauley 

Denial    by   Corporation.  —  The   code  v.  Bromell,  etc.,  Printing  Co.,  (N.  Y. 
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every  allegation  not  elsewhere  admitted,  qualified,  or  explained 
in  the  pleading;1  a  denial  in  form  commencing  "  he  says"  or 
41  he  alleges  that  he  denies,"  etc.;*  and  a  general  denial  of  each 
and  every  allegation  contained  in  the  adverse  pleading.8 

City  Ct.  Spec.  T.)  14  Abb.  N.  Cas.  (N.  Tillou,  (Supm.  Ct.  Spec.  T.)  13  How. 

Y.)3r6,  5  Civ.  Pro.  (N.  Y.)43i,  67  How.  Pr.  (N.  Y.)  7;  Genesee  Mui.  Ins.  Co. 

Pr.  (N.  Y.)  252;  Ledgerwood  Mfg.  Co.  v.    Moynihen,   (Supm.    Ct.    Spec.   T.) 

v.  Baird,  (N.  Y.  Super.  Ct.  Spec.  T.)  14  5  How.  Pr.  (N.  Y.)  321,  approved  in  Sny- 

Abb.  N.  Cas.  (N.  Y.)  318;  Richards  v.  der  v.  White,  (Supm.  Ct.  Spec.  T.)  6 

Frechsel,  (N.  Y.  City  Ct.  Spec.  T.)  14  How.  Pr.  (N.  V.)32i. 

Abb.  N.  Cas.  (N.  Y.)  316,   note;  Stent  South  Carolina.  —  American  Button- 

v.  Continental  Nat.  Bank,  (Supm.  Ct.  Hole,  etc.,  Co.  v.  Hill,  27  S.  Car.  164. 

Spec.  T.)  5  Abb.   N.  Cas.  (N.  Y.)  88;  See  generally,  as  to  the  sufficiency  of 

Metraz  v.   Pearsall,  (Supm.  Ct.   Spec,  such  a  denial  and  the  remedy  counte- 

T.)  5  Abb.  N.  Cas.  (N.  Y.)  90;  Sackett  nanced  by  decisions  in   which  it  has 

v.  Havens,  (Supm.  Ct.  Spec.  T.)  7  Abb.  been  held  defective,  note  to  Miller  v. 

Pr.  (N.  Y.)37i,  note;  Miller  v.  Hughes,  McCloskey,  (Supm.  Ct.  Gen.  T.)  1  Civ. 

(Supm.  Ct.  Spec.  T.)  21  How.  Pr.  (N.  Pro.  (N.  Y.)  252,  reviewing  the  cases 

Y.)  442,   13  Abb.  Pr.  (N.  Y.)  93,  note,  at  some  length. 

Queer  e,  Hackett  v.  Richards,  3  E.  D.  Specification  of  Allegations  Thus  Denied. 

Smith  (N.  Y.)  13,  modifying  on  other  —  Some  cases,  in  holding  that  such  a 

grounds  11  N.  Y.   Leg.  Obs.   315,  re-  denial  is  sufficient,  place  the  decision 

versed  on  other  grounds  in  13  N.  Y.  upon  the  ground  that  what  has  been 

138,  cited  in  7  Abb.  Pr.  (N.  Y.)37i,  note,  before  admitted,  qualified,  denied,  or 

"  Any  other  conclusion   would  lead  explained  is  clearly  specified,  and  hence 

in  some  cases  to  great  injustice.    There  there  is  no  doubt  or  confusion  as  to 

are  diverse  authorities  upon  the  ques-  the  application  of  the  denial.    Starbuck 

tion,  but  the  great  preponderance  of  v.  Dunklee,  10  Minn.  168,  88  Am.  Dec. 

authority  supports  the  conclusion  we  68;  Kingsley  v,  Gilman,  12  Minn.  515; 

have    reached."       Bennett    v.    Leeds  Griffin  v.  Long  Island'  R.  Co.,  101  N. 

Mfg.  Co.,  no  N.  Y.  150.  Y.  348;  Baylis  v.  Stimson,   no  N.  Y. 

Denial  on  Belief.  —  A  denial  in    the  621,  affirming  16  N.  Y.  St.  Rep.  175,  53 

words  "  The  said  defendant  verily  be-  N.  Y.  Super.  Ct.  225;  Tracy  v.  Baker, 

lieves  and  therefore  answers    *    *    *  38  Hun  (N.  YO263;  Hairiest/.  Herrick, 

and  says  that  the  plaintiff  is  not,"  etc.,  (Supm.  Ct.  Spec.  T.)  9  Abb.  N.  Cas. 

is    not    frivolous.      Davis    v.   Potter,  (N.  Y.)  379.     See  also  Clark  v.  Dillon, 

(Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.)  97  N.  Y.  370,  affirming  (C.  PI.  Gen.  T.) 

155,  2  Code  Rep.  (N.  Y.)  99.  15  Abb.  N.  Cas.  (N.  Y.)  261,  citing  Cal- 

1.  Iowa.  —  Ingle  v.  Jones,  43  Iowa  houn  v.   H alien,  25  Hun  (N.  Y.)  155, 

286.  distinguishing  Allis  v.  Leonard,  22  Alb. 

Minnesota.  —  Schmitt    v.    Cassilius,  L.  J.  28,  46  N.  Y.  688,  dissenting  opinion 

31  Minn.  7;  Leyde  v.  Martin,  16  Minn,  of  Putnam,  J.,  in  Barton  v.  Griffin,  36 

38;  Becker  v.  Sweetzer,  15  Minn.  427.  N.  Y.  App.  Div.  572,  which  affirmed  24 

New  York.  — Youngs  v.  Kent,  46  N.  Misc.  (N.  Y.)  453. 

Y.  672,  reversing  2  Sweeny  (N.  Y.)  248;  2.  Espinosa  v.  Gregory,  40  Cal.  61; 

Allis  v.  Leonard,  22  Alb.  L.  J.  28,  46  Jones  v.  Ludlum,  74  N.  Y.  61,  wherein 

N.  Y.  688;  People  v.  Fields,  58  N.  Y.  it  was  said  of  such  a  denial  contained 

498;  Calhoun  v.  Hallen,  25  Hun  (N.  Y.)  in  a  reply:  "  It  is  the  same  as  if  the 

155;  Walsh  v.   Mehrback,  5   Hun  (N.  reply  had  been  as  follows:  '  The  plain- 

Y.)448;  Owens  v.  R.  Hudnut's  Phar-  tiff,  for  a  reply  to  the  answer,  uses  the 

macy,  (Supm.  Ct.  Gen.  T.)  35  N.  Y.  St.  following  language:   "  He  denies,"  ' 

Rep.  567;  Tajlor  v.  Smith,  (Supm.  Ct.  etc.;"  Humble  v.  McDonough,  (Buffalo 

Gen.  T.)  8  N.  Y.  Supp.  519;  Gillespie  Super.  Ct.  Gen.  T.)5  Misc.  (N.  Y.)  508; 

v.  Davidge  Fertilizer  Co.,  (Supm.  Ct.  Meehan  v.  Harlem  Sav.  Bank,  5  Hun 

Gen.  T.)  20  N.  Y.  Supp.  833;  Fellows  (N.  Y.)  439;   Chapman  v.   Chapman, 

v.  Muller,  38  N.  Y.   Super.   Ct.  137;  (Supm.  Ct.  Spec.  T.)  34  How.  Pr.  (N. 

Smith  v.  Gratz,  (Marine  Ct.  Spec.  T.)  Y.)  281;  Davis  v.   Potter,  (Supm.  Ct. 

50   How.   Pr.   (N.   Y.)  274,   criticising  Spec.  T.)  4  How.   Pr.  (N.  Y.)  155,  2 

dictum  contra  in  People  v.  Snyder,  41  Code  Rep.    (N.   Y.)  99:    Wadleigh   v. 

N.  Y.  400,  explaining  People  v.  North-  Marathon  County  Bank,  58  Wis.  546. 

ern  R.  Co.,  42  N.  Y.  217;  Parshall  v.  3.  The  usual  code  provision  relating 
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Contrary  View.  —  On  the  other  hand,  a  considerable  number  of 
cases  have  held  that  the  foregoing  forms  of  denials  *  and  others 

to  denials  authorizes  a  general  or  damages."  Under  this  provision  it 
specific  denial  of  each  material  allega-  has  been  held  that  a  party  may  deny 
tion  controverted.  Some  cases,  con-  generally  all  the  allegations  contained 
struing  this  provision,  have  held  that  in  certain  specified  paragraphs,  even 
a  general  denial  of  each  and  every  alle-  to  the  extent  of  denying  the  pleading 
gation  contained  in  the  adverse  plead-  as  a  whole.  Adkins  v.  North  Metro- 
ing  is  not  permissible.  Tyner  v.  Hays,  poll* tan  Tramway  Co.,  10  Reports  600, 
37  Ark.  599;  Flack  v.  Dawson,  69  N.  63  L.J.  Q.  B.  361;  Pollinger  v.  London 
Car.  42,  cited  in  Heyer  v.  Beatty,  76  Ace.  Co.,  17  Can.  L.  T.  134.  But  see 
N.  Car.  28;  Schehan  v.  Malone,  71  N.  this  position  controverted  as  to  deny- 
Car.  440;  Wing  v.  Dugan,  8  Bash  (Ky.)  ing  each  and  every  allegation  in  a 
583;  Pierson  v.  Cooley,  (C.  PI.  Spec,  pleading,  including  as  well  those  alle- 
T.)  1  Code  Rep.  (N.  Y.)  91 ;  Beers  v.  gations  which  are  the  gist  of  the  action 
Squire,  (Supm.  Ct.  Spec.  T.)  1  Code  as  those  which  deal  with  matters  of 
Rep.  (N.  Y.)  84.  See  also  Seward  inducement  or  other  minor  allegations, 
v.  Miller,  (Supm.  Ct.  Spec.  T.)  6  How.  article  Specific  Denial  in  Pleading,  17 
Pr.  (N.  Y.)  312;  Evans  v.  Evans,  Can.  L.  T.  85;  note  to  order  19,  rule 
93  Ky.  510.  But  the  prevailing  prac-  17,  English  Supreme  Court  rules  of 
tice  recognizes  such  general  denial  1883,  1  Ann.  Pr.  1900,  p.  258. 
of  an  entire  pleading,  or  of  a  specific  1.  Instances  of  Insufficient  Denials. — A 
paragraph  or  folio  thereof,  as  a  good  denial  alleging  that  the  defendant 
and  sufficient  denial.  Brooks  v.  Chil-  "  says  that  he  denies.*'  People  0. 
ton,  6  Cal.  641;  People  v.  Tunnicliff,  Christopher,  4  Hun  (N.  Y.)8o5;  Pow- 
(Supm.  Ct.  Gen.  T.)  17  Civ.  Pro.  (N.  ers  v.  Rome,  etc.,  R.  Co.,  3  Hun  (N. 
Y.)  381;  Gassett  v.  Crocker,  (C.  PI.  Y.)  285,  5  Thomp.  &  C.  (N.  Y.)  449; 
Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  39;  Kellogg  Arthur  v.  Brooks,  14  Barb.  (N.  Y.)  533. 
v.  Church,  (Supm.  Ct.  Spec.  T.)  4  An  answer  stating  that  the  defend- 
How.  Pr.  (N.  Y.)  339,  3  Code  Rep.  (N.  ant  by  his  attorneys  "  alleges  and  re- 
Y.)  39;  State  v.  King,  6  S.  Dak.  297;  spectfully  shows"  that  certain  allega- 
Penter  v.  Staight,  I  Wash.  365.  tions  of  the  complaint "  are  denied.'* 

In  Hauser  v.  Metzger,  1  Cine.  Super.  Feder  v,  Samson,  (Supm.  Ct.  App.  T.) 

Ct.   164,  the  court,   while   holding  as  22  Misc.  (N,  Y.)  in. 

bad  under  such  a  code  provision  an  A  denial  on  information  and  belief 

answer  that "  the  defendant  denies  all  Instead  of  a  denial  of  knowledge  or 

the  allegations  set  forth  in  the  petition  information  sufficient  to  form  a  belief, 

and  asks  judgment,"  intimated  that  a  Therasson  v.  McSpedon,  2  Hilt.  (N.  Y.) 

denial  of  indebtedness  would  be  suffi-  1;  Powers  v.  Rome,  etc.,   R.   Co.,   3 

cient,  saying:  "  No  set-off  or  counter-  Hun  (N.  Y.)  285,  5  Thomp.  &  C.  (N. 

claim  is  set  up,  nor  any  denial  of  in-  Y.)    449:     Swinburne     v.     Stock  well, 

debtedness."    And  in  Lewis  v.  Smith,  (Supm.  Ct.  Spec.  T.)  58  How.  Pr.  (N. 

2  Disney  (Ohio)  434,  a  denial  that  the  Y.)  312.     See  also  Pratt  Mfg.  Co.  v. 

defendants  are  indebted  to  the  plain-  Jordan  Iron,  etc.,  Co.,  33  Hun  (N.  Y.) 

tiff  on  the  cause  of  action  stated  in  the  143,  5  Civ.  Pro.  (N.  Y.j  372,  affirmed  on 

petition  was  held  to  be  a  good  gen-  reargument  33  Hun  (N.  Y.)  544. 

eral  denial.  A  denial  of  each  and  every  allegation 

The    same    questions    have    arisen  except  as  otherwise  admitted,  qualified, 

under  the  more  general  provision  of  or  explained  in  the  pleading.     Barton 

the  English   Supreme  Court  rules  of  v.  Griffin,  36  N.  Y.  App.  Div.  572,  Put- 

1883,  order  19,  rule  17,  1  Ann.  Pr.  1900,  i»am,  J.,  dissenting;  Collins  v.  North 

p.  257,  which  provides  that  M  it  shall  Side  Pub.  Co.,  (N.  Y.  City  Ct.  Gen*.  T.) 

not  be  sufficient  for  a  defendant  in  his  1  Misc.  (N.  Y.)  211,  affirming  3  Misc. 

statement  of  defense  to  deny  generally  (N.  Y.)  635;  Thierry  v.  Crawford,  33 

the  grounds  alleged  by  the  statement  Hun  (N.  Y.)  366;    Pratt  Mfg.  Co.  v. 

of  claim,  or  for  a  plaintiff  in  his  reply  Jordan  Iron,  etc.,  Co.,  33  Hun  (N.  Y.) 

to  deny  generally  the  grounds  alleged  544,  distinguished  in  Ledgerwood  Mfg. 

in  a  defense  by  way  of  counterclaim,  Co.  v.  Baird,  (N.  Y.  Super.  Ct.  Spec, 

but  each  party  must  deal  specifically  T.)  14  Abb.  N.  Cas.  (N.  Y.)  318,  and 

with  each  allegation  of  fact  of  which  Carpenter  v    Adams.  34  Hun  (N.  Y.) 

he  does  not  admit  the  truth,  except  429;  Hoffman  v.  New   York,  etc.,  R. 
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* 

similarly  defective  *  are  insufficient  under  the  code,  and  in  many 

of  those  cases  such  denials  were  held  to  be  frivolous. 

View  that  Such  Denials  Are  Hot  frivolous.  —  Irrespectively,  however, 
of  the  question  whether  such  denials  are  to  be  held  sufficient  to 

raise  the  issues  intended  to  be  made  by  them,  the  better  view 

Co.,  50  N.  Y.  Super.  Ct.  403  [dis-  Dispensary,  etc.,  Soc,  7  Lans.  (N.  Y.) 
tinguished  in  Musgrove  v.  New  York,  304;  Plant  v.  Schuyler,  7  Robt.  (N.  Y.) 
51  N.  Y.  Super.  Ct.  528];  Luce  v.  Alex-  271,  4  Abb.  Pr.  N.  S.  (N.  Y.)  146.  See 
ander,  (N.  Y.  Super.  Ct.  Gen.  T.)  4  Civ.  also  Potter  v.  Smith.  70  N.  Y.  299.  But 
Pro.  (N.  Y.)  428,  affirmed  without  see  as  to  remedies  for  admissions  con- 
opinion  100  N.  Y.  613;  Leary  v.  Boggs,  tained  in  pleadings  infra%  this  subsec- 
(Supm.  Ct.  Spec.  T.)3  Civ.  Pro.  (N.  Y.)  tion,  the  paragraph  headed  View  that 
227;  Miller  v.  McCloskey,  (Sup»n.  Ct.  Such  Denials  Are  Not  Frivolous \ 
Gen.  T.)  1  Civ.  Pro.  (N.  Y.)  252;  Potter  1.  The  following  denials  have  been 
v.  Frail,  (Supm.  Ct.  Spec.  T.)  67  How.  held  insufficient: 

Pr.  (N.  Y.)  445;  McEncroe  v.  Decker,  Denials  in  haee  verba,  in  manner  and 

(Supm.  Ct.  Spec.  T.)  58   How.  Pr.  (N.  form  as  alleged,  and  the  like,  of  ma- 

Y.)  250.  terial  allegations  contained  in  the  ad- 

A  general  denial  of  each  and  every  verse  pleading,  or  which  are  otherwise 

allegation  in  the  adverse  pleadings,  in-  evasive  and   indefinite.       Wheeler  v. 

stead  of  a  specific  denial  of  such  alle-  West,  78  Cal.  95;  Marsters  v.  Lash,  61 

gations   as  are   controverted    by    the  Cal.   622;  Tynan   v.   Walker,  35   Cal. 

pleader.     See  for  these  cases  the  last  634,  95  Am.  Dec.  152;  Gay  v.  Winter, 

preceding  note.                       '  34  Cal.  153;  James  v.  McPhee,  9  Colo. 

Montana.  —  After    the    decision    in  486;  Rhodes  z/.  Hutch  ins,  10  Colo.  258; 

Maclay  v.  Sands,  94  U.  S.  586,  which  Dole  v.  Burleigh,  1  Dak.  218;  Lester 

held,  reversing  2  Mont.  35,  that  under  v.   Mcintosh,   101  Ga.  675;  People  v. 

a  code  provision  authorizing  a  denial  McCumber,  18  N.  Y.  315,  72  Am.  Dec. 

of  knowledge  or  information  sufficient  515,  (Supm.  Ct.  Spec.  T.)  15  How.  Pr. 

to  form  a  belief,  a  dental  upon  inform  a-  (N.  Y.)  186,  affirming  27  Barb.  (N.  Y.) 

tion  and  belief  could  not  be  treated  as  632:  Kelly  v.  Sammis,  (Supm.  Ct.  Spec, 

frivolous,  the  latter  form  of  denial  was  T.)  25  Misc.  (N.  Y.)  6,  citing  Flack  v. 

substituted  for  the  former  by  statute;  O'Brien,  (Supm.  Ct.  Spec.  T.)  19  Misc. 

and  since  this  amendment  it  has  been  (N.  Y.)  399;  Laurie  v.  Duer,  (Supm.  Ct. 

decided  that  a  denial  of  knowledge  and  Spec.  T.)  61  N.  Y.  Supp.  930;  Piatt, 

information  sufficient  to  form  a  belief  etc.,  Refining  Co.  v.  Hepworth,  (Supm. 

is    insufficient.    State    v.    Butte   City  Ct.  Spec.  T.)  13  Civ.  Pro.  (N.  Y.)  122; 

Water  Co.,  18  Mont.  199,  approved  in  Shearman  v.   New  York  Cent.   Mills, 

Rossi ter  v.  Loeber   18  Mont.  372.  (Supm.  Ct.  Gen.  T.)  1  Abb.  Pr.  (N.  Y.) 

Pleadings  Containing  Denial  in  Which  187,    affirming  Thorn    v.   New    York 

All  Material  Allegations  Are  Admitted.  Cent.  Mills,  (Supm.  Ct.)  10  How.  Pr. 

—  In  several  cases  it  has  been  decided  (NY.)  19,  cited  in  Warner  v.    U.  S. 

that  a  pleading  containing  a  denial  Land,  etc.,  Co.,   53  Hun  (N.  Y.)  312; 

of    all   allegations   not  otherwise   ad-  Werk  v.  Christie,  6  Ohio  Cir.  Dec.  255, 

mitted,  qualified,  or  explained  is  frivo-  9  Ohio  Cir.  Ct.  439,  2  Ohio  Dec.  552, 

lous  where  all  the  material  allegations  affirming  Christie  v.  Drennon,  1   Ohio 

are  admitted  and  there  are  none  left  to  Dec.  376,  followed  in  Fosdick  v.  King, 

which  the  denial  can  apply  except  those  Dodds,  7  Ohio  Dec.  413,  5  Ohio  N.  P. 

which  are  immaterial  and  merely  con-  330. 

elusions  of  law.     People  v.  Northern  Denials  simply  of  information,   or 

R.  Co.,  42  N.  Y.  217,  affirming  53  Barb,  denials  of   knowledge,  instead   of  in 

(N.    Y.)  98,    three    judges    dissenting  form   denying    both    knowledge    and 

[cited  in  Clark  v.  Dillon,  97  N.  Y.  370,  information  sufficient  to  form  a  belief. 

(C.  PI.  Gen.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  Hautemann  v.  Gray,  (N.  Y.  City  Ct. 

261,  and  Whitney  v.  Ticonderoga,  127  Spec.  T.)  5  Civ.  Pro.  (N.  Y.)  224,  note, 

N.  Y.  40,  explained  in  Smith  v.  Gcatz,  citing  Lloyd  v.  Burns,  38  N.  Y.  Super. 

(Marine  Ct.  Spec.  T.)  59  How.  Pr.  (N.  Ct.  423  [affirmed  62  N.  Y.  651];  Walker 

Y.)  274];  Kay  v.  Churchill,  (Supm.  Ct.  v.  Hewitt,  (Supm.  Ct.  Spec.  T.)  11  How. 

Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y  )  83,  Pr.   (N.   Y.)  395;     Edwards    v.    Lent, 

affirmed 2$  Hun  (N.  Y.)  193;  People  v.  (Supm.  Ct.  Spec.  T.)8  How.  Pr.  (N.  Y.) 
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would  seem  to  be  that  they  do  not  fall  within  the  class  of  plead- 
ings denominated  frivolous.  They  are  at  least  attempts  to  raise 
material  issues  in  a  form  authorized  by  the  code;  and  if  they  are 

insufficient  for  that  purpose,  the  defects  are  such  as  can  be  taken 

advantage  of  only  in  due  course  of  legal  proceedings,  and  not  by 

a  summary  motion  to  strike  out,  or  for  judgment.1 

28;    Sigmund    v.    Minot   Bank,   4   N.  To  the  same  effect  see  Lewis  v.  Smith, 

Dak.  164.     Contra  as  to  a  denial  of  any  2  Disney  (Ohio)  434.     See  also  other 

knowledge,  Tharin  v.  Seabrook,  6  S.  cases  cited  infra%  this  note. 

Car.  113,  wherein  it  was  said:  "  The  Proper  Remedies.  —  A  motion  to  make 

defendant  goes    beyond   the   require-  the  pleadings  more  definite  and  certain 

ment  of  rhe  code,  and,  instead  of  deny-  is  a  proper  remedy  for  denials  thus 

ing  knowledge  of  sufficient  certainty  to  defective.     Stuber  v.  McEntee,  142  N. 

bind    his    conscience,    he    denies    all  Y.    200;    Greenfield   v.   Massachusetts 

knowledge.     The  greater  includes  the  Mut.  L.  Ins.  Co.,  47  N.  Y.  430;  Wall 

less,  and  the  denial  must  be  regarded  v.  Buffalo  Water  Works  Co.,  18  N.  Y. 

as  full  and  complete."  119;    Hammond  v.  Earle,  (Supm.  Ct. 

Quaere  whether  the  allegation  that  the  Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  105. 

pleader  has  no  knowledge  or  in  forma-  Contra,  Kelly  v.  Sammis,  (Supm.  Ct. 

tion  sufficient  to  form  a  belief  as  to  a  Spec.  T.)  25   Misc.  (N.  Y.)  6.     But  the 

fact,   but  not  adding,  "  and  therefore  lemedy  by  such  motion  is  not  the  only 

denies  the  same,"  is  a  sufficient  denial,  one.     Most  codes  contain  a  provision 

Warner  v.   U.   S.   Land,  etc..  Co.,  53  that  every  material  allegation  of  the 

Hun    (N.    Y.)    312,    citing    People    v.  petition   not  controverted   by  the  an- 

Fields,  58  N.  Y.  498.  swer,  and  every  material  allegation  of 

1.  Clark  v.  Jefferson ville,  etc.,  R.  new  matter  in  the  answer  not  contro- 
Co.,  44  Ind.  248;  Law  v.  Crawford,  67  verted  by  the  reply  shall,  for  the  pur- 
Mo.  App.  150,  citing  Merchants'  Nat.  poses  of  the 'action,  be  taken  as  true. 
Bank  v.  Richards,  6  Mo.  App.  454;  By  virtue  of  this  provision  material 
Youngs  v.  Kent,  46  N.  Y.  672,  reversing  allegations  which  are  controverted  by 
2  Sweeny  (N.  Y.)  248.  wherein  it  was  a  denial  which  is  insufficient  in  form 
said  of  a  denial  of  each  and  every  alle-  are  to  be  considered  as  admitted  for 
gation  of  the  complaint  except  as  the  purposes  of  the  trial,  and  require 
"  herein  admitted  or  stated:  "  *'  The  no  proof  to  substantiate  them, 
fact  that  an  answer  is  insufficient  in  California.  —  Humphreys  v.  McCall, 
form  or  substance  does  not  necessarily  q  Cal.  59,  70  Am.  Dec.  621 ;  San  Fran- 
determine  that  it  is  frivolous;"  Seward  cisco  Gas  Co.  v.  San  Francisco,  9  Cal. 
v.  Miller,  (Supm.  Ct.  Spec.  T.)  6  How.  453;  Doll  v.  Good,  38  Cal.  287;  Blood 
Pr.  (N.  Y.)  312,  in  which  case  the  ques-  v.  Light,  31  Cal.  115;  Camden  v.  Mullen, 
tion  was  raised  whether  a  denial  of  29  Cal.  565;  Morrill  v.  Morrill,  26  Cal. 
each  and  every  allegation  of  the  com-  289;  Landers  v.  Bolton,  26  Cal.  393; 
plaint  was  a  sufficient  denial  under  the  Nelson  v.  Murray,  23  Cal.  338;  Wood- 
provision  of  the  New  York  Code  relat-  worth  v.  Knowlton,  22  Cal.  164;  Hig- 
ing  to  such  pleadings.  The  court  gins  v.  Wortell,  18  Cal.  333;  Kuhland 
said:  *'  Neither  do  I  think  that  the  v.  Sedgwick,  17  Cal.  123;  Caul  field  v. 
answer  in  question  is  frivolous.  The  Sanders,  17  Cal.  569;  Castro  v.  Wet- 
rule  before  the  adoption  of  the  code  more,  16  Cal.  379;  Blankman  v.  Val- 
was  that  a  pleading  was  not  frivolous  lejo,  15  Cal.  639. 

unless  the  defect  was  radical  and  so  Montana.  —  Higgins  v.  Germaine,  I 

palpable    that    no    serious    argument  Mont.  230;  Harris  v.  Shontz,  1  Mont, 

could  be  advanced  in  its  support.     I  212. 

am  aware  that  there  have  been  deci-  Nebraska.  —  National  L.  Ins.  Co.  v. 

sions,  since  the  adoption  of  the  code,  Martin,  57  Neb.  350;  Chicago  First  Nat. 

that  pleadings  are  frivolous  where  there  Bank  v.  Stoll,  57  Neb.  758;  Maxwell  v. 

is  a  departure  from  any  requisite  which  Higgins,  38  Neb.  671. 

it  may  prescribe,  even  in  particulars  New  York.  —  Pennsylvania,  etc.,  Oil 

where  the  construction  of   the   terms  Co.  v.  Spitelnik,  (Supm.  Ct.  App.  T.) 

may   be  difficult.     But  I    prefer,   and  27   Misc.  (N.   Y.)  557,  citing  Heye  v. 

until  I   may   be  authoritatively  over-  Bolles,  (C.  PI.  Gen.  T.)33  How.  Pr.  (N. 

ruled  shall  adhere  to,  the  old  rule."  Y.)  266;    Baker    v.    Bailey,   16   Barb. 
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In  Verified  Answers.  —  In  some  states  a  denial  in  an  answer  which 
is  required  by  law  to  be  verified  must  be  specific,  and  if  the  dental 
is  general  it  is  unauthorized  and  frivolous.1 

(N.  Y.)  54;  Smith  v.  Greenin,  2  Sandf.  demurrer  to  an  answer  containing  de- 
(N.  Y.)  702;  Owens  v.  R.  Hudnut's  nials  as  well  as  to  one  which  alleges 
Pharmacy,  (Supm.  Ct.  Gen.  T.)  20  Civ.  new  matter;  and  the  proper  remedy 
Pro.  (N.  Y.)  145,  in  which  case  it  was  in  that  state  for  a  denial  which  is  in- 
said:  "An  unauthorized  form  of  denial  sufficient  in  the  particulars  herein  dis- 
may sometimes  be  equivalent  to  an  ad-  cussed  is  a  demurrer.  State  v.  McGarry, 
mission,  bur  even  then  it  cannot  be  21  Wis.  496.  This  was  also  the  hold- 
stricken  out  as  frivolous,  irrelevant,  ing  in  New  York  under  an  early  code 
or  redundant."  provision  similar  in  form  to  that  which 

Wisconsin.  —  Robbins  v.  Lincoln,  12  obtains    in    Wisconsin.       Gilbert    v. 

Wis.  1;  Brown  v.  La  Crosse  City  Gas  Covell,  (Supm.  Ct.  Gen.  T.)  16  How. 

Light,  etc.,  Co.,  21  Wis.  51;  Goodell  v.  Pr.  (N.  Y.)  34;  Salinger  v.  Lusk,  (Supm. 

Blumer,  41  Wis.  444;  Sweet  v.  Davis,  Ct.  Spec.  T.)  7   How.  Pr.  (N.  Y.)  430; 

90  Wis.  411;  Carpenter  v,  Momsen,  92  Hopkins  v.  Everett,  (Supm.  Ct.  Spec. 

Wis.  449.  T.)  6  How.  Pr.  (N.  Y.)  159. 

See  also  Holmes  v.  Taylor,  32  Nova  Inferior   Courts  —  New    York.  —  In 

Scotia  191,  to  the  effect  that  such  an  the  justices',  district,  and  other  inferior 

answer  admits  the  truth  of  the  defense,  courts  of  like  character  in  New  York, 

and  if  replied  to  as  it  should  be  would  the  plaintiff  is  entitled  to  judgment  on 

prevent  the  defense  being  set  aside  as  his  cause  of  action  where  the  only  an- 

fals»e,  frivolous,  and  vexatious;  and  if  swer  is  a  denial  bad  in  form,  and  he  is 

an  answer  contains  such  a  denial  only,  not  bound  to  move  to  make  the  answer 

no  affirmative  defenses  being  alleged,  more  definite  and  certain.      Feder  v. 

the   plaintiff  is  entitled   to  judgment  Samson,  (Supm.  Ct.  App.  T.)  22  Misc. 

upon  the  pleadings  by  reason  of  the  (N.  Y.)m.     The  provisions  in  the  code 

cause  of  action  being  admitted.     See  as  to  admissions  in  the  complaint  for 

further  San   Francisco  v.   Staude,  92  want  of  a  sufficient  denial  in  the  an- 

Cal.  560:  Loveland  v.  Garner,  74  Cal.  swer  apply  to  these  courts.     Dennison 

298;  Fish  v.   Redington,  31  Cal.  186;  v.  Carnahan,   1    E.  D.   Smith  (N.  Y.) 

Brown  v.  Scott,  25  Cal.  190;  Power  v.  144,  citing  McKee  v.  Oakley,  Ct.  C.  Pl.f 

Gum,  6  Mont.  5;  Hoffman  v.  Gallatin  N.  Y.,  October  7,  1849. 

County,   18  Mont.  224,  246;    Irish  v.  Cured  by   Verdict.  —  Denials    which 

Pheby,  28  Neb.  231;  Gallagher  v.  Dun-  are  merely  defective  in  these  pa  rue  u- 

lap,   2   Nev.   327;   Feder    v.    Samson,  lars  are  also  cured  by  verdict,  Tynan 

(Supm.  Ct.   App.  T.)  22  Misc.  (N.  Y.)  v.  Walker,  35  Cal.  634,  95  Am.  Dec. 

in;  Sheldon  v.  Sabin,  (C.  PI.  Gen.  T.)  152;    Grogan   v.    Ruckle,   1   Cal.    193; 

4  Civ.  Pro.  (N.  Y.)4;  Bachman  v.  Ever-  Morehouse  v.  Throckmorton,  72  Conn, 

ding,   1  Sawy.  (U.  S.)  71,  2  Fed.  Cas.  449,   which   is   not  true  of  pleadings 

No.    708,    wherein    it    was    said,  per  strictly  frivolous.      See  infra,   V.    3. 

Deady,   J.:  #<  Nor  do  I  consider  such  Repleader. 

second  plea  frivolous.  Admit  the  1.  California.  —  Greenbaum  v.  Tur- 
claim  of  the  plaintiff  that  the  plea  is  rill,  57  Cal.  285;  People  v.  Hagar,  52 
merely  an  admission  thai  the  money  Cal.  171;  Schenk  v.  Evoy,  24  Cal.  104; 
in  question  was  received  by  the  defend-  Fish  v.  Redington,  31  Cal.  186;  Ghirar- 
ant  to  plaintiff's  use,  may  not  a  party  delli  v.  McDermott,  22  Cal.  53?;  Hens- 
defendant  expressly  admit  the  plain-  ley  v.  Tartar,  14  Cal.  508;  San  Francisco 
tiff's  cause  of  action  by  his  answer,  as  Gas  Co.  v.  San  Francisco,  9  Cal.  453; 
well  as  impliedly  so  by  nil  dicit  —  a  Humphreys  v.  McCall,  9  Cal.  59,  70 
failure  to  answer?  Where  no  other  de-  Am.  Dec.  621;  Curtis  v.  Richards,  9 
fense  is  made  than  by  a  plea  which  the  Cal.  34;  Brooks  v.  Chilton,  6  Cal.  641. 
plaintiff  conceives  to  be  in  legal  effect  Montana. — Power  v.  Gum,  6  Mont  5. 
a  confession  of  the  cause  of  action,  he  Utah.  —  Crompton  v.  Crow,  2  Utah 
should  move  for  judgment  on  the  245. 
pleadings,  and  not  to  strike  out.**  Admissions.  —  These  code  provisions 

Remedy  by  Demurrer.  —  In  Wisconsin  add  that  every  allegation  not  so  denied 

the  code  provision  regulating  demur-  shall  for  the  purposes  of  the  action  be 

rers  to  answers  differs  from  that  of  the  taken  as  true,  and  a  motion  to  set  aside 

New  York  Code,  in  that  it  permits  a  the  answer  as  frivolous  is  not  required, 
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(b)  In  Actions  on  Negotiable  Instrument*  —  Aotion  by  Payee  Against  Maker. 
—  In  an  action  on  a  negotiable  instrument,  brought  by  the  payee 
against  the  maker,  a  denial  that  the  plaintiff  is  the  owner  or 
holder  of  the  instrument  sued  upon,  or  is  the  real  party  in 
interest,  is  frivolous.  The  denial  is  simply  of  a  legal  conclusion, 
and  not  of  a  material  fact,  since  the  law  presumes  the  ownership 
of  a  payee  who  sues ;  and  it  is  for  the  defendant  to  allege  and 
prove  otherwise.1 

Aotion  by  Indorsee  Against  Maker.  —  On  the  other  hand,  if  the  action 
is  brought  by  an  indorsee  against  the  maker,  a  denial  that  he  is 
the  owner  and  holder,  or  is  the  real  party  in  interest,  is  not  friv- 
olous, but  denies  a  fact  material  to  the  plaintiff's  case.*    And 

but  advantage  of  the  statutory  ad  mis-  suit.     Kamlah  v.  Salter,  i  Hilt.  (N.  Y.) 

sions  can  be  taken  at  the  trial.     Hum-  558  (C.  PI.  Gen.  T.)  6  Abb.  Pr.  (N.  Y.) 

phreys  v.   McCall,   9  Cal.  59,  70  Am.  226;  Smith  v.  Mead,  (Supm.  Ct.  Gen. 

Dec.  621.  T.)  14  Abb.  Pr.  (N.  Y.)  262. 

1.    California.  —  Shasta     Bank     v.  Denial  of  Presentment  and  Demand. — 

Boyd,  99  Cal.  604;  Monroe  v.  Fohl,  72  Where  presentment  and  demand  are 

Cal.  568;    Felch  v.   Beaudry,  40  Cal.  unnecessary  to  the  plaintiff's  case,  as 

439;   Frost  v.   Harford,   40  Cal.    165;  where  a  note  is  payable  at  a  particular 

Poorman  v.  Mills,  35  Cal.  119,  95  Am.  place,  a  denial  thereof   is  frivolous. 

Dec.  90;  Wedderspoon  v.  Rogers,  32  Freeman  v.  Curran,  1  Minn.  170;  Fair- 

Cal.  570.  child  v.  Ogdensburgh,  etc.,  R.  Co.,  15 

New    York.  —  Aiken    v.    Haskins,  N.  Y.  337;  Tompkins  v.  Acer,  (Supm. 

(County  Ct.)27  Misc.  (N.  Y.)  629,  citing  Ct.)  10  How.  Pr.  (N.  Y.)  309;  Berrigan 

Alder  v.  Bloomingdale,  1  Duer  (N.  Y.)  v.  Oviatt,  (Supm.  Ct.  Spec.  T.)  3  How. 

601;  Higgins  v.  Freeman,  2  Duer(N.  Y.)  Pr.  N.  S.  (N.  Y.)  199.   Otherwise  where 

650;  Fleury  v.  Roget,  5  Sandf.  (N.  Y.)  they  are  material   facts.      Garvey  v. 

646,  9  How.  Pr.  (N.  Y.)  215;   Drake  v.  Fowler,  4  Sandf.  (N.  Y.)  665,  10  N.  Y. 

Cockroft,  4  E.  D.  Smith  (N.  Y.)  34,  10  Leg.  Obs.  16;  Ward  v.  Waterhouse,  2 

How.  Pr.  (N.  Y.)  377. 1  Abb.  Pr.  (N.  Y.)  Robt.  (N.  Y.)  653:  Dickerson  v.  Kim- 

203;    Grinnell  v.  Church,  (Supm.  Ct.  bal,  (N.  Y.  Spec.  T.)  1  Code  Rep.  (N. 

Spec.  T.)65  How.  Pr.  (N.  Y.)399;  With-  Y.)  49- 

erspoon  v.  Van  Dolar,  (Supm.  Ct.)  15  A  denial  simply  that  notice  of  pre- 

How.   Pr.  (N.   Y.)  266;  De  Santes  v.  sentment   for  payment  had  been   re- 

Searle,  (C.  PI.  Gen.  T.)  n  How.  Pr.  (N.  ceived  by  the  defendant,  in  answer  to 

Y.)  477;    Tompkins  v.  Acer,   (Supm.  a  material  allegation  of  due  notice  to 

Ct.)  10  How.  Pr.  (N.  Y.)  309;  Fleury  r\  him  that  the  note  had  been  presented 

Brown,  (N.  Y.  Super.  Ct.)  9  How.  Pr.  for  payment  and    that   payment   was 

(N.  Y.)  217;  Flammer  v.  Kline,  (N.  Y.  refused,  is  irrelevant  as  tendering  an 

Super.   Ct.)  9  How.   Pr.  (N.  Y.)  216;  immaterial  issue.     Edgerton  v.  Smith, 

Marine  Bank  v.  Fellows,   1   N.  Y.  L.  3  Duer  (N.  Y.)  614. 

Bui.  13.     But  see  Temple  v.  Murray,  2.  New  York.  —  Hughes  v.  Wilcox, 

(Supm.  Ct.)  6  How.   Pr.  (N.  Y.)  329;  (Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.) 

Colt  v.  Davis,  50  Hun  (N.  Y.)  366,  16  32;  Lord  v.  Chesebrough,  4  Sandf.  (N. 

Civ.  Pro.  (N.  Y.)  180.  Y.)  696;  McKnight  v.   Hunt,  3  Duer 

North  Carolina.  —  Deloaich  v.  Vin-  (N.  Y.)  615;  Coll    v.    Davis,    50   Hun 

son,  108  N.  Car.  147.  (N.  Y.)  366,  16  Civ.  Pro.  (N.  Y.)  180; 

Contra.  —  Northwestern  Cordage  Co.  Metropolitan   Bank   v.   Lord,    (N.   Y. 

v.  Galbraith.  9  S.  Dak.  634  Super.  Ct.  Spec.  T.)  1  Abb.  Pt.  (N.  Y.) 

Xote  Payable  to  Order  of  Maker  and  In-  185,  4  Duer  (N.  Y.)  630;    Duncan  v. 

dorsed  by  Him.  —  Where  the  note  sued  Lawrence,  (N.  Y.  Super.  Ct.  Gen.  T.) 

upon  was  executed  by  the  maker  pay-  6  Abb.  Pr.  (N.  Y.)  304,  3  Bosw.  (N.  Y.) 

able  to  the  order  of  himself  and  by  him  103;  Tamisier  v.  Cassard.  (Supm.  Ct.) 

was  indorsed  to  the  plaintiff,  a  denial  17  Abb.   Pr.  (N.   Y.)   187;  Hecker  v. 

of  the  ownership  is  also  frivolous.    The  Mitchell,  (N.  Y.  Super.  Ct.  Spec.  T.)  5 

same  conditions    exist  as   where   the  Abb.  Pr.  (N.  Y.)  453;  Snyder  v.  White, 

payee  is  a  third  person  and  brings  the  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
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the  same   is  true  with  respect  to  a  denial  of  the  transfer  and 
indorsement  of  the  instrument  sued  upon.1 

(e)  Denials  Bailing  Immaterial  Issues.  —  A  denial  of  an  allegation  con- 
tained in  the  pleading  of  the  adverse  party,  proof  of  which  is 
wholly  immaterial  and  unnecessary  to  establish  his  cause  of  action 
or  defense,*  or  a  denial  simply  of  a  legal  conclusion  arising  from 

Y.)  321;   Chad  wick  v.   Booth,  (Supm.  materia]  one  was  long  since  settled;  " 

Ct.  Spec.  T.)  22  How.  Pr.  (N.  Y.)  23,  Richter  n.  McMurray,  (C.  PI.  Gen.  T.) 

13  Abb.  Pr.  (N.  Y.)  249.  15  Abb.   Pr.  (N:  Y.)  346;    Duncan  v. 

North  Carolina.  —  Western  Carolina  Lawrence,  (N.  Y.  Super.  Ct.  Gen.  T.)  6 

Bank  v.  Atkinson,  113  N.  Car.  480.  Abb.  Pr.  (N.  Y.)  304,  3  Bosw.  (N.  Y.) 

Ohio. — Stoutenburg  v.  Ly brand,  13  103;    Leach    v.  Boynton,   (Supm.   Ct. 

Ohio  St.  228.  Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  1;  Deuel 

Contra.  —  Goldstein     v.    Krause,    2  v.  Sanford,  (N.  Y.  City  Ct.  Spec.  T.) 

Idaho  271;   State  Bank  v.  Smith,  33  67  How.  Pr.  (N.  Y.)  354;  Chad  wick  v. 

Mo.  364;  Catlin  v.  Gunter,  1  Duer  (N.  Booth,  (Supm.  Ct.  Spec.  T.)  22  How. 

Y.)  253,  reversed  on  other  grounds  in  Pr.  (N.  Y.)  23,  13  Abb.  Pr.  (N.  Y.)  249; 

11  N.  Y.  368;  Mott  v.  Burnett.  2  E.  D.  Flood  v.    Reynolds,  (Supm.    Ct.)    13 

Smith  (N.  Y.)  50;  Plant  v.  Schuyler,  7  How.    Pr.  (N.   Y.)   112;    Sherman  v. 

Robt.  (N.  Y.)  271,  4  Abb.  Pr.  N.  S.  (N.  Bushnell,  (Supm.  Ct.  Gen.  T.)  7  How. 

Y.)  148;  Gilbert  v.  Covell,  (Supm.  Ct.  Pr.  (N.  Y.)  171. 

Gen.  T.)  16  How.  Pr.  (N.  Y.)  34;  Brown  North      Carolina.  —  Farmers,     etc., 

v.  Ryckman,  (C.  PI.  Spec.  T.)  12  How.  Bank  v.   Board  of  Aldermen,   75  N. 

Pr.  (N.  Y.)  313;  Beers  v.  Squire,  (Supm.  Car.  45. 

Ct.  Spec.  T.)  1  Code  Rep.  (N.  Y.)  84;  2.  People    v.    Hagar,   52  Cal.   171; 

Christie  v.  Drennnn,  1  Ohio  Dec.  374,  Goldstein  v.  Krause,  2  Idaho  271;  Ford 

affirmed  on   other  grounds  sub    nam.  v.    Bronaugb,    11    B.   Mon.   (Ky.)  14; 

Werk  v.  Christie,  6  Ohio  Cir.  Dec.  255,  Lommev.  Kintzing,  1  Mont.  290;  New- 

9  Ohio  Cir.  Cf.  439,  2  Ohio  Dec.  552.  man  v.   Livingston  County,  45  N.  Y. 

Instrument  Payable  to  Bearer. — Where  676,  modifying  1   Lans.  (N.  Y.)  476; 

the  instrument  sued  upon  is  one  pay-  Austen  v.  Westchesier  Telephone  Co., 

able  to  bearer,  it  has  been  held  that  a  (N.  Y.  Super.  Ct.  Gen.  T.)  8  Misc.  (N. 

denial   that  the   plaintiff    is    not    the  Y.)  11;  Mai  lory  z.  Lamphear,  (Supm. 

owner  and  holder  thereof  is  frivolous,  Xt.)  8  How.  Pr.  (N.  Y.)  491,  citing  Swift 

a3  in  an  action  which  is  brought  by  the  v.  Vaughn,  6  Hill  (N.  Y.)  488;  Terry  v. 

payee.     Bronson  v.  Chicago,  etc.,  R.  Wenderoth,   29  W.    N.   C.  (Pa)   517; 

Co.,  (Supm.  Ct.  Spec.  T.)  40  How.  Pr.  Keen  v.  Bockius,  6  W.  N.  C.  (Pa.)  135; 

(N.   Y.)  48,   cited  in  Warner  v.  U.  S.  Wadleigh  v.  Marathon   County  Bank, 

Land,  etc.,  Co.,  53  Hun  (N.  Y.)  312.  58  Wis.  546;  Oregonian  R.  Co.  v.  Ore- 

But  see  contra.  Tread  well  v.  Hancock  gon  R.,  etc.,  Co.,  27  Fed.  Rep.  277,  re- 

County,    11   Ohio  St.    183;    Wylde  v.  vetsed  on  other  grounds  136  U.  S.  646; 

Wei  more,  7  Nova  Scotia  504.  Watkinds    v.   Southern   Pac.   Co.,   14 

As  to  a  Plea  at  Common  Law  that  the  Sawy.  (U.  S.)  30;  and  other  cases  cited 

plaintiff  is  not  the  owner  or  holder  of  infra,  this  note. 

the  instrument  sued  upon,  see  Wylde  Effect  of  Tendering  Issue  on  Immaterial 

v.   Wet  more,  7  Nova  Scotia  504,  and  Averment.  —  In     Hughes     v.    Wilcox, 

cases  ciled,  Anonymous,  1  Chit.  355,  (Supm.  Ct.  Spec.  T.)  17  Misc.  (N.  Y.) 

18  E.  C.  L.  106;  Gaitskill  v.  Greathead,  32,  it  was  stated  that  the  defendant  has 

1  Dowl.  &  R.  359,  t6  E.  C.  L.  42.  a  right  to  controvert  an  unnecessary 

1.  New    York,  —  Martens  v.  Burton  issue,  if  such  a  one  has  been  tendered 

Co.,  (N.  Y.  City  Cl.  Gen.  T.)  7  Misc.  by  the  plaintiff.     Citing  Moss  v.  Bat- 

(N.  Y.)  244;  Sammet  v.  Monsheimer,  ton,  12  N.  Y.  Wkly.  Dig.  524.     Contra, 

(Supm.  Cl.  Gen.  T.)  27  N.  Y.  Supp.  Freeman  v.  Curran,  1  Minn.  170,  and 

279;    Metropolitan   Bank   v.    Lord,    4  generally  cases  cited  supra  in  this  note. 

Duer  (N.  Y.)  630,  1  Abb.  Pr.  (N.  Y.)  Actions  on  Negotiable  Instruments.  — 

185;    Lord  v.  Chesebrough,  4   Sandf.  An  answer  denying  that  the  defendants 

(N.  Y.)  696;  Roby  v.  Hallock,  (Supm.  have  not  paid  a  note  sued  upon  or  that 

Ct.  Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  86,  the  note  is  payable  is  frivolous.     Stew- 

55  How.  Pr.  (N.  Y.)  412,  wherein  it  was  art  v.  Budd,   7  Mont.  573;   Aiken  v. 

said:    "  That  the  issue  made  was  a  Haskins,  (County  Ct.)  27  Misc.  (N.  Y.) 

41  Volume  XX. 


History  and  Nature  :    SHAM,  ETC.,  PLEADINGS.                Definition*. 

the  facts  alleged  by  him,1  raises  an  immaterial  issue  and  is 
frivolous. 

629;     Manufacturers'    Nat.     Bank    v.  olous.     St.   Marks  F.  Ins.  Co.  r.  Har» 

Russell,  6  Hun  (N.  Y.)  375;  Edson  v.  ris,  (Supm.  Ct.  Spec.  T.)  13  How.  Pr. 

Dillaye,  (Supm.  Ct.  Spec.  T.)  8  How.  (N.  Y.)  95. 

Pr.  (N.  Y.)  273.  In  California,  how-  A  denial  of  allegations  in  a  com- 
ever,  it  is  well  settled  that  the  allega-  plaint  that  the  defendant  was  a  domes- 
tion  of  nonpayment  in  a  complaint  on  tic  corporation  deriving  an  income  or 
a  promissory  note  is  material  to  the  profit  from  its  capital  creates  no  triable 
cause  of  action,  and  an  answer  denying  issue.  The  law  will  infer,  in  the  ab- 
that  allegation  raises  a  valid  issue,  sence  of  proof  10  the  contrary,  that 
Shasta  Bank  v.  Boyd,  99  Cal.  604;  capital  invested  in  business  yields  an 
Farmers,  etc.,  Sav.  Bank  v.  Christen-  income,  and  that  a  domestic  corpora- 
sen,  51  Cal.  571;  Wetmore  v.  San  tion  is  a  stock  corporation.  McLean 
Francisco,  44  Cal.  300;  Davanay  v.  v.  Julien  Electric  Co.,  (N.  Y.  Super. 
Eggenhoff,  43  Cal.  395,  distinguishing  Ct.  Spec.  T.)  28  Abb.  N.  Cas.  (N.  Y.) 
Hook    z.    White,    36  Cal.   302,   citing  249. 

Brown  v.  Orr,  29  Cal.  120;  Frisch  v.  Where  the  fact  of  nonpayment  con- 

Caler,  21  Cal.  71.  stitules  a  necessary  and-  material  ele- 

A  denial  that  a  note  sued  upon  was  ment  of  the  cause  of  action,  the  denial 

indorsed  and  transferred  to  the  plain-  of  that  averment  puts  it  in  issue  and 

tiff,  for  value,  is  not  a  denial  of  the  in-  makes  the  answer  good.     Newton  v. 

dorsement  and  transfer,  but  that  they  Gould,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St. 

were  made  for  value,  which  is  an  im-  Rep.  397,  citing  Knapp  v.  Roche,  94  N. 

material  averment.     Such   answer   is  Y.  329. 

frivolous.  Queen  City  Bank  v.  Hud-  Although  an  allegation  is  unneces- 
son,  8  N.  Y.  App.  Div.  27,  distinguished  sary  to  the  statement  of  the  plaintiff's 
in  Byrne  v.  Hegeman,  24  N.  Y.  App.  case,  and  the  issue  taken  upon  it  is  im- 
Div.  152;  Brassington  v.  Rohrs,  (C.  PI.  material,  yet  if  it  anticipates  and  con- 
Gen.  T.)  23  Civ.  Pro.  (N.  Y.)  146,3  troverts  a  possible  defense  to  the  action. 
Misc.  (N.  Y.)  258,  affirming  (N.  Y.  City  the  defendant  having  accepted  the  con- 
Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  12.  But  troversyin  that  form,  the  answer  ought 
in  an  action  which  was  brought  by  the  not  to  be  disregarded  on  motion.  Wat- 
payee,  and  not  by  an  indorsee,  it  was  kinds  v.  Southern  Pac.  Co.,  14  Sawy. 
held  that  such  a  denial  raised  the  issue  (U.  S.)  30. 

of  want  of  consideration,  it  not  being  1.  Tyner  v.  Hays,  37  Ark.  599:  Mc- 

necessary  to  plead  lack  of  considera-  Cauley  v.  Gilmer,  2  Mont.  202;  Excel- 

tion  as  a  defense.     Meurer   v.  Brink-  sior  Sav.  Bank  v.  Campbell,  2  Hun  (N. 

man,  (Supm.  Ct.  Spec.  T.)25  Misc.  (N.  Y.)  375,  4  Thomp.  &  C.  (N.  Y.)  549,  48 

Y.)  12,  citing   Evans  v.   Williams,   60  How.  Pr.  (N.  Y.)  347,  affirmed  te  N.  Y. 

Barb.   (N.    Y.)  346.     But    see    article  637;   Say  re  v.  Cushing,  (C.  PI.    Spec. 

Negotiable  Instruments,  vol.  14,  p.  T.)  7  Abb.  Pr.  (N.  Y.)  371:  Mullen  v. 

629.  Kearney,  (Supm.  Ct.  Spec.  T.)  2  Code 

Other  Illustrations. —  In  an  action  to  Rep.  (N.  Y.)  18;  Thornton  v.  Sprague, 

foreclose  a    mortgage  and   for  a  de-  Wright  (Ohio)  645;   Schaetzel   v.  Ger- 

nciency  judgment,  the  cause  of  action  mantown  Farmers'  Mut.  Ins.  Co.,  22 

having  accrued  by  virtue  of  a  provision  Wis.  412;  and  other  cases  cited  infra% 

in  the  mortgage  that  the  mortgagee  this  note. 

might    elect    to    consider    the    whole  Illustrations.  —  A  mere  denial  of  in- 

amount  due  on  nonpayment  of  any  in-  debtedness  in   answer  to  a  complaint 

stalment,   an   allegation   in    the  com-  which,  in  alleging  the  cause  of  action, 

plaint  that  the  mortgage  is  due  is  not  states  the  facts  constituting  it,  is  friv- 

a  mere  conclusion  of  law,  but  is  one  of  olous. 

fact;  and  an  answer  denying  such  alle-  California,  —  Curtis   v.   Richards,  9 

gation  is  not  frivolous.     Gruenstein  t.  Cal.  34;  Grogan  v.  Ruckle,  1  Cal.  193. 

Jablonsky,    1    N.   Y.   App.    Div.    580,  Da&ota.  —  Dole  v.  Burleigh,  1  Dak. 

citing  Knapp  ?/.  Roche,  94  N.  Y.  329.  218. 

Where  recording  a  mortgage  is  not  Georgia. — Johnson  v.  Cobb,  100  Ga. 

necessary  to  make  it  valid  between  the  139. 

parties  to  it,  a  denial  of  its  record  in  Iowa.  —  Mann  v.  Howe,  9  Iowa  546; 

answer  to  an  action  to  foreclose  is  fiiv-  Stacksleger    z\   Smith,   27    Iowa   286; 
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Definitions. 


(3)  Affirmative  Defenses  —  Those  Alleging  Only  Legal  Conclusions.  —  It 
has  been  held  that  an  answer  or  defense  which  attempts  to  raise 
affirmative  issues  by  general  statements  of  the  legal  conclusions 


Morton  v.  Coffin,  29  Iowa  238;  Mcln 
tosh  v.  Lee,  57  Iowa  356;  Callanan  v. 
Williams,  71  Iowa  363. 

Minnesota.  —  Freeman  v.  Curran,  1 
Minn.  170. 

Montana.  — Stewart  v.  Budd,  7  Mont. 

573- 

New     York. — Aiken     v.    Haskins, 


the  denial  is  again  repeated,  the  plead- 
ing is  fairly  to  be  construed  as  denying 
that  anything  was  due,  for  the  reason 
that  there  has  been  an  absolute  and 
unqualified  extension  of  the  time  for 
payment.  Beach  v.  Shanley,  35  N.  Y. 
App.  Div.  566. 

Under  statutes  which  permit  plead- 


(County  Ct.)  27  Misc.  (N.  Y.)  629;  Cat-  ing  by  setting  out  a  copy  of  the  instru- 

lin  v.  Gunter,  1  Duer  (N.  Y.)  253  [re-  ment  sued  upon,  with  an  allegation  in 

versed  on  other  grounds  11  N.  Y.  368;  general  terms  that   there   is  a  certain 

Berrigan  v.  Oviatt.  (Supm.  Ct.  Spec,  amount  due  upon  it,  a  denial  of  in- 

T.)  3  How.  Pr.  N.  S.  (N.  Y.)  199;  Fos-  debtedness   puts  in   issue  every   fact 

dick  v.  Groff,  (Supm.  Ct.  Spec.  T.)  22  alleged,  expressly  or  impliedly.     Prin- 

Hoff.   Pr.  (N.  Y.)  158;  Gilbert  v.  Co-  die  v.  Caruthers,  15  N.  Y.  425. 

veil,  (Supm    Ct.  Gen.  T.)  16  How.  Pr.  As  is  the  case  with  denials  of  indebt- 

(N.  Y.)  34;  Winne  r.  Sickles,  (Supm.  edness,   denials  of    other    allegations 


Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)  217, 
explaining  Nichols  v.  Jones,  (Supm.  Ct. 
Spec.  T.)  6  How.  Pr.  (N.  Y.)  355;  Flam- 
raer  v.  Kline,  (N.  Y.  Super.  Ct.)9  How. 
Pr.  (N.  Y.)  216;  Edson  v.  Dillaye, 
(Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N. 
Y.)273;  McMurray  v.  Gifford,  (Supm. 
Ct.)  5  How.  Pr.  (N.  Y.)  14;  Pierson  r. 
Cooley,  (C.  PI.  Spec.  T.)  1  Code  Rep. 
(N.  Y.)9i;  Beers  v.  Squire,  (Supm.  Ct. 
Spec.  T.)  1  Code  Rep.  (N.  Y.)  84. 
Ohio.  —  Knox  County  Bank  v.  Lloyd, 


which  are  ordinarily  legal  conclusions 
raise  valid  issues  if  the  complaint  does 
not  allege  the  facts  which  constitute 
the  cause  of  action.  New  York  v. 
James,  17  Hun  (N.  Y.)  588;  Knapp  v. 
Roche,  94  N.  Y.  329;  Quin  v.  Lloyd,  41 
N.  Y.  349,  reversing  1  Sweeny  (N.  Y.) 
253,  distinguishing  McKyring  z\  Bull, 
16  N.  Y.  297;  Van  Giesen  v.  Van  Gie- 
sen,  10  N.  Y.  316;  Esbensen  v.  Hover, 
3  Colo.  App.  467;  Parker  v.  Hays,  7 
Kan.   412;   Marley  v.   Smith,  4  Kan. 


18  Ohio  St.  353;  Larimore  v.  Wells,  29  t86. 

Ohio  St.  13;  Baltimore,  etc.,  R.  Co.  v.  In  an  action  for  libel  based  on  an 

Wilson,  31   Ohio   St.    555;   Sargent  v.  article  published  in  the  German  lan- 

Steubenville,  etc.,  R.  Co.,  32  Ohio  St.  guage,  an  answer  denying  the  correct- 

449;  U.  S.  Rolling  Stock  Co.  v.  Atlan-  ness  of  the  translation,  and  that  the 

tic.  etc.,  R.  Co.,  34  Ohio  St.  450.     Con-  article  charges  to  the  tenor  and  effect 

tra,  Lewis  v.  Smith,  2  Disney  (Ohio)  as  set  forth  in  the  complaint,  tenders  a 

434,  wherein  it  was  held  that  a  denial  material  issue.     Smith  v.  Ottendorfer, 

of  indebtedness  might  be  regarded  as  (Supm.  Ct.)  3  N.  Y.  St.  Rep.  187. 

a  general   denial   of  all  the  material  And  in  an  action  for  libel  a  denial  of 

allegations   in   the    petition.      To  the  the  truth  of  the  innuendo  is  frivolous 


same  effect  see  Hauser  v.  Metzger,  1 
Cine.  Super.  Ct.  164. 

Washington.  —  Lake  v.  Steinbach,  5 
Wash.  659. 

But  if  such  facts  are  not  stated  in 
the  complaint,  and  the  indebtedness  is 
alleged  in  general  terms,  it  is  not  a 
legal  conclusion,  but  a  fact,  and  is 
properly  met  by  a  denial.     Simmons  v. 


and  nugatory  where  the  words  are 
plainly  actionable  upon  their  face,  or 
where  the  explanation  of  the  innuendo 
corresponds  entirely  with  the  unambig- 
uous meaning  of  the  words,  or  is  a 
plain  and  necessary  deduction  from  the 
facts  previously  averred.  Fry  v.  Ben- 
nett. 5  Sandf.  (N.  Y.)  54,  Code  Rep. 
N.  S.  (N.   Y.)  238,  9  N.  Y.  Leg.  Obs. 


Sisson,  26  N.  Y.  264;  Morrow  v.  Cou-     330,  affirmed  28  N.  Y.  324. 


gan,  (C.  PI.  Spec.  T.)  3  Abb.  Pr.  (N. 
Y.)328;  Anonymous,  (Supm.  Ct.  Spec. 
T.)  2  Code  Rep.  (N.  Y.)  67;  Lake  v. 
Steinbach,  5  Wash.  659 

A  denial  that  there  is  anything  due 
on  a  bond  and  mortgage  sued  upon  is 
not  frivolous  if,  taken  in  connection 
with  an  affirmative  defense  in  which 


Admissions.  —  Denials  of  legal  con- 
clusions constitute  statutory  admis- 
sions of  the  material  allegations  from 
which  the  conclusion  follows,  and  may 
be  left  in  the  record  and  taken  advan- 
tage of  as  such  on  the  trial.  Overley 
v.  Given,  (Ky.  1899)  52  S.  W.  Rep. 
1059. 
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resulting  from  the  facts  upon  which  the  pleader  relies,  instead  of 
setting  out  the  facts  themselves,  is  frivolous.1 

Evasive  and  Indefinite  Pleadings.  —  An  answer  or  defense  setting  up 
valid  affirmative  matter,  but  which  is  evasive,  hypothetical, 
ambiguous,  or  uncertain  in  form,  is  not  open  to  the  objection  of 
frivolousness,  but  the  proper  remedy  is  by  motion  to  make  more 
definite  and  certain,  or  some  other  regular  mode  of  proceeding.* 

(4)  Issues  of  Which  Insufficiency  Is  Well  Established.  —  Where 
it  is  well  established  by  decision  or  otherwise  that  a  particular 
issue  is  legally  insufficient,  it  is  thereafter  properly  treated  as  friv- 
olous.3 

Ill  To  What  Pleadings,  etc.,  Applicable  —  1.  Under  Inherent 
Power  of  Court  —  a.  Declaration,  Bill,  or  Petition.  —  By 

1.  Mead  v.  Hughes,  15  Ala.  141;  Barker,  6 Colo.  303;  Crane  v.  Andrews, 
Nashville,  etc.,  R.  Co.  v.  Parker,  (Ala.  10  Colo.  265;  Gibbons  v.  Ogden,  8  N. 
1899)  27  So.  Rep.  323;  Crane  *.  An-  J.  L.  288;  McMurray  v.  Gifford,(Supm. 
drews,  10  Colo.  265;  Manufacturers'  Ct.)  5  How.  Pr.  (N.  Y.)  14;  Castles  v. 
Nat.  Bank  v.  Russell,  6  Hun  (N.  Y.)  Woodhouse,  (N.  Y.  Super.  Ct.)  1  Code 

376,  citing  Seeley  v.  Engell,  13  N.  Y.  Rep.  (N.  Y.J71,  6  N.  Y.  Leg.  Obs.  392; 
542,  reversing  17  Barb.  (N.  Y.)  530;  Stedeker  v.  Bernard,  17  N.  Y.  Wkly. 
Plant  v.  Schuyler,  7  Robt.  (N.  Y.)  271,  Dig.  540;  Atkinson  v.  Mclntyre,  90  N. 
4  Abb.  Pr.  N.  S.  (N.  Y.)  146;  McMur-  Car.  147;  Johnson  City  First  Nat.  Bank 
ray  v.  GifTord,  (Supm.  Ct.)  5  How.  Pr.  v.  Pearson,  119  N.  Car.  494;  Fosdick  v. 
(N.  Y.)  14;  Tharin  v.  Seabrook,  6  S.  King-Dodds,  7  Ohio  Dec.  413,  5  Ohio 
Car.  113;  Denver  R.,  etc.,  Co.  v.  Union  N.  P.  330,  citing  Werk  v.  Christie,  6 
Pac.  R.  Co.,  34  Fed.  Rep.  386.  Com-  Ohio  Cir.  Dec.  255,  9  OhioCir.  Ct.  439; 
pare    Smith    v.    Shu  felt,   (Supm.    Ct.  State  v.  Norris,  15  S.  Car.  241. 

Spec.  T.)  3  Code  Rep.  (N.  Y.)  175.     See  8.  California,  —  Boggs   v.  Clark,  37 

generally  article  Legal  Conclusions,  Cal.  236. 

vol.  12,  p.  1020.  Colorado.  —  Rand  v.  Pantagraph  Co., 

Defense  of  Usury.  —  It  was  held  in  an  1  Colo.  App.  270. 
early  case  in  the  New  York  Court  of  New  York.  —  Fairchild  v.  Ogdens- 
Appeals  that  the  rule  as  to  pleading  burgh,  etc.,  R.  Co.,  15  N.  Y.  337;  Pop- 
usury  requires  great  particularity  both  per  v.  Bingham,  (N.  Y.  City  Ct.  Gen.  T.) 
at  the  old  law  and  under  the  code,  and  20  Misc.  (N.  Y.)  173;  National  Knitting 
an  answer  merely  averring  usury  in  Co.  v.  Bronner,  (Supm.  Ct.  Tr.  T.)  20 
general  terms  is  frivolous.  Manning  Misc.  (N.  Y.)  125;  Vilas  Nat.  Bank  v. 
v.  Tyler,  21  N.  Y.  567,  two  judges  dis-  Barnard,  77  Hun  (N.  Y.)  554;  Archer 
senting  on  the  ground  that  the  remedy  v.  Shea,  14  II  un  (N.  Y.)  493;  Collins  v. 
was  by  motion  to  make  more  definite  Suau,  7  Robt.  (N.  Y.)  623;  Strong  v. 
and  specific.  Distinguished  \n  Dagal  v.  Stevens,  4  Duer  (N.  Y.)668;  American 
Simmons,  23  N.  Y.  491,  two  judges  Exch.  Bank  v.  Webb,  (Supm.  Ct.  Spec, 
dissenting;  followed  in  Archer  v.  Shea,  T.)  15  How.  Pr.  (N.  Y.)  193.  Contra, 
14  Hun  (N.  Y.)  493.  See  also  Western  Davis  v.  Adams,  4  Cow.  (N.  Y.)  142. 
Transp.,  etc.,  Co.  v.  Kilderhouse,  87  Oregon.  —  Krewson  v.  Purdom,  11 
N.  Y.  430.  Oregon  266. 

2.  State  v.  Mississippi,  etc.,  R.  Co.,  Wisconsin.  —  Meiners   v.    Frederick 
20  Ark.  495;    Buie  v.    Brown,  104  N.  Miller  Brewing  Co.,  78  Wis.  364. 
Car.  335;  Doe  v.  Roe,  31  Fed.  Rep.  97;  United  States.  —  Wythe  v.  Myers,  3 
Gager  v.  Harrison,  9  Chicago  Leg.  N.  Sawy.  (U.  S.)  595,  30  Fed.    Cas.  No. 

377,  9  Fed.  Cas.  No.  5,171.     See  also  18,119;  Gager  v.  Harrison,  9  Chicago 
Pender  v.  Mallett,  123  N.  Car.  57;  Dan-  Leg.  N.  377,  9  Fed.  Cas.  No.  5,171. 
iels  v.   Fowler,  120  N.  Car.   14.     But  Canada.  —  Ross  v.  Edwards,  15  Ont. 
see  contra  the  following  cases,  in  many  Pr.  150,  reversing  14  Ont.  Pr.  523. 

of  which,  however,  in  addition  to  being  England.  —  Stephenson    v.  Garnett, 

thus  defective,  the  matter  alleged  was  (1898)  1  Q.   B.  677;  Dawkins  v.  Saxe 

not  of  a  character  10  constitute  even  Weimar,  1  Q.  B.  D.  499;  Langdale  v. 

a  semblance  of  a  defense:    Hanna  v.  Maclean,  10  Jur.  642. 
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virtue  of  the  inherent  power  of  a  court  to  prevent  an  abuse  of  its 

process,  a  cause  of  action  that  is  frivolous  or  vexatious  may  be 
summarily  disposed  of  on  an  application  to  strike  out  the  plead- 
ings *  or  to  stay  or  dismiss  the  cause.* 

b.  Subsequent  Pleadings.  —  Pleas  at  law  have  been  most 
frequently  subjected  to  these  summary  proceedings,  but  they  are 
also  entertained  against  pleas,  answers,  and  demurrers  in  chan- 
cery *  and  against  all  pleadings  at  common  law  subsequent  to  the 

1.  Willis  v.  Howe,  (1893)  2  Ch.  545;  tious  suits,  see  article  Friendly  Suits, 
Davey  v.  Bentinck,  (1893)  rQ.  B:  185;  vol.  9,  p.  719. 

Stephenson  v.  Garnelt,  (1898)  1  Q.  B.  For  dismissal  of  appeals  for  lack  of 

677;    Lawrance  z>.    Norreys,    15   App.  actual  controversy,  see  article  Appeals, 

Cas.  210,  affirming  39  Gb.  D.  213.;  Rem-  vol.  2,  p.  341. 

mington  v.  Scoles,  (1897)  2  Ch.  1;  Rob-  Action  for  Maliciously  Procuring  Plain- 
son  v.  Dodds,  L.  R.  8  Eq.  301,  explain-  tiff's  Bankruptcy.  —  An  action  by  a 
ing  Forrest  v.  Manchester,  etc.,  R.  Co.,  bankrupt  whose  adjudication  in  bank- 
4  De  G.  F.  &  J.  126.  See  also  Jame-  ruptcy  has  not  been  set  aside  for  mali- 
son v.  Laing,  7  Ont.  Pr.  404.  ciously    procuring  the  bankruptcy   is 

2.  Nevada, — Haley  v.  Eureka  County  frivolous  and  vexatious  and  may  be 
Bank,  21  Nev.  127.  summarily  dismissed  as  such.     Metro- 

Ohio.  —  Loughead  v.  Bartholomew,  poll  tan  Bank  v.  Pooley,  10  App.  Cas. 

Wright  (Ohio)  91.  210. 

Pennsylvania.  —  Berks     County     v.  Action  for  Maintenance.  —  An  action 

Jones,  21   Pa.   St.  416;    Pittsburgh  v.  by  a  bankrupt,   brought  for   mainte- 

Allegheny,  1  Pittsb.  (Pa.)  97.  nance  in  inciting  and  supporting  the 

Canada,  —  Ross  v.  Edwards,  15  Ont.  bankruptcy    proceedings,    not   having 

Pr.  150,  reversing  14  Ont.  Pr.  523.  any  interest  therein,  is  frivolous   and 

England.  —  Henkin     v.     Gerss,     2  vexatious, 'since  the  cause  of  action,  if 

Campb.  408,  affirmed  sub  nom.  Henkin  any,  is  in  the  trustee  in  bankruptcy. 

v.  Guerss,  12  East  247,  cited  in  Little  v.  Metropolitan  Bank  v.  Pooley,  10  App. 

Bowers,   134    U.   S.   547;    Egerton   v.  Cas.  210. 

Furzeman,  1  C.  &  P.  613,  11  E.  C.  L.  3.  Frivolous  Pleas  in  Chancery.  —  Smith 

497;    Brown  v.   Lee  son,  2  H.  Bl.  43;  v.  Cozart,  45  Miss.  698;  Sharp  v.  Reiss- 

Doe  v.  Duntze,  6  C.  B.  100,  60  E.  C.  L.  ner,    9   Fed.    Rep.   445,   citing   Rhode 

100;  Chatterton  v.  Secretary  of  State,  Island  v.  Massachusetts,   14  Pet.  (U. 

(1895)  2  Q.  B.  189;  Chaffers   v.  Gold-  S.)  210;    Union   Switch,   etc.,   Co.  v. 

sraid,   (1894)   1   Q     B.  186;    Davey  v.  Philadelphia,  etc.,  R.  Co.,  69  Fed.  Rep. 

Bentinck,  (1893)  r  Q.  B.  185;  Haggard  833.     See  also  Boyd  v.  Holmes,  9  Mo. 

v.  Pelicier  Freres,  (1892)  A.  C.  61;  Met-  720;   Tracewell  v.  Boggs,   14  W.  Va. 

ropolitan  Bank  v.  Pooley,  10  App.  Cas.  254;  McKay  v.  McKay,  33  W.  Va.  724, 

210;  Willis  v.  Beauchamp,  11  P.  D.  59,  and  generally  as  to  proceedings  upon 

cited  in  Rem  mington  v.  Scoles,  (1897)  2  equity  pleas  article  Pleas  in  Equity, 

Ch.  1;  Barrett  v.  Day,  43  Ch.  D.  435;  vol.   16,  p.  618  et  sea.     Contra,  Alkire 

Shafto  v.  Bolckow,  34  Ch.  D.  725;  Bur-  Grocery  Co.  v.  Richesln,  91  Fed.  Rep. 

stall   v.   Beyfus,   26  Ch.   D.  35;   Mac-  79,  a  late  case  in  one  of  the  federal 

dougall  v.    Knight.    25    Q.    B.    D.    i;  courts  holding  that  while  such  a  pro- 

Dawkins  v.  Saxc  Weimar,  1  Q.  B.  D.  ceeding   is   not  proper    practice   with 

499;  Castro  v.  Murray,  L.  R.  10  Exch.  respect  to  a  plea  in  equity,  the  error  is 

213*  Boswell  v.  Coaks,  6  Reports  167;  one  of  form  rather  than  substance  and 

Wallace  v.  Duff,  94  L.  T.  jour.   181;  the  application  will  be  treated  as  if  it 

Kellaway  v.  Bury,  66  L.  T.  N.  S.  599;  were  one  for  setting  down  the  plea  for 

Edmunds  v.  Atty.-Gen.,  38  L.  T.  N.  S.  hearing.    See  also  Brevard  v.  Summar, 

213,  26  W.  R.  550;  Jacobs  v.  Raven,  30  2  Heisk.    (Tenn.)   97;    Union   Switch, 

L.  T.  N.  S.  366;  Blair  v.  Cordner,  36  etc.,  Co.  v.  Philadelphia,  etc.,  R.  Co., 

W.  R.  64;  Bruce  v.  Aylesbury,  W.  N.  69  Fed.  Rep.  833. 

(1892),  p.  149.  Frivolous  Answers  in  Chancery.  —  Spi- 

See  also  Com,  v.  Cleveland,  etc.,  R.  vey  v.  Frazee,  7  Ind.  661;  Stanbery  vm 

Co.,  29  Pa.  St.  370;  Ex  p.  Rodriguez,  Baker,  55  N.  J.  Eq.  270,  wherein  it  was 

39  Tex.  705.     And  generally  for  ficti-  said:      "  This   right   of    the  court  of 
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declaration,  particularly  pleas  in  abatement.1 

c.  Amended  Pleadings.  —  Where  a  pleading  has  been  held 
insufficient  by  the  court,  and  leave  is  given  to  amend,  if  the 

amended  pleading  merely  raises  the  same  issues  as  were  raised  by 

chancery  to  overrule  and  suppress  out  a  demurrer  as  frivolous  may  also 
pleadings  as  sham  and  frivolous  would  be  made  and  granted  under  the  inber- 
seem  to  be  necessary  for  the  due  ad-  ent  power  o:  the  court  to  prevent  an 
ministration  of  justice,  and  to  be  the  abuse  of  its  process  by  sham  and  friv- 
same  in  its  character  as  the  right  con-  olous  pleadings  or  objections;  but  such 
stanily  exercised  in  our  superior  courts  motion  cannot  be  made  under  the  213th 
of  common  law;  "  Travers  v.  Ross,  14  rule  in  chancery,  allowing  objections 
N.  J.  Eq.  254,  distinguishing  Maish  v.  to  any  pleadings  to  be  made  upon  mo- 
Hunter,  3  Madd.  438,  and  Olding  v.  tion,  for  such  motion  under  this  rule 
Glass,  1  Y.  &  J.  340;  Tomkin  v.  Leth-  is  one  which  is  made  in  lieu  of  a  de- 
bridge,  9  Ves.  Jr.  178,  463  (leading  murrer  or  exception,  and  is  a  waiver 
case);  Smith  v.  Serle,  14  Ves.  Jr.  415;  of  demurrer  or  exception  by  express 
Newham  v.  May,  10  Price  117;  Read  v.  provision  therein  contained.  Stanbery 
Barton,  3  Kay  &  J.  166.  See  also  Tay-  v.  Baker,  55  N.  J.  Eq.  270,  citing  Nolan 
lor  v.  Luther,  2  Sumn.  (U.  S.)  228,  23  v.  Nolan  (Chancellor  McGill,  MS., 
Fed.   Cas.   No.    13,796;    Scammon    v.  Conclusions). 

Hobson,  1  Hask.  (U.  S.)  406,  21  Fed.  Where  Bailing  Issues  by  Plea  Abol- 

Cas.  No.  12,434,  and  generally  article  ished.  —  Under   the   equity    rules    in 

Answers  in  Equity  Pleading,  vol.  1,  Pennsylvania,  as  amended  Jan.  15, 1894, 

p.  893.     Contra,  as  to  an  answer  which  which  provide  that  all  defenses  must 

is  a  pleading  merely,  and  not  a  dis-  be  made  by  answer  or  demurrer,  and 

covery  of  evidence.     Stokes  v.  Farns-  all  issues  of  fact  by  answer,  an  issue 

worth,  99  Fed.  Rep.  836.  raised  by  a  plea  will  be  stricken  from 

Disclaimer  in   Equity.  —  The    proper  the  record  and  dismissed,  unless   the 

course  to  be  pursued,  where  a  defend-  plea   is   the   only  pleading  put  in   by 

ant  to  a  bill  in  equity  files  a  disclaimer,  the  defendant,  when  perhaps  it  may  be 

when  the  defendant  is  entitled  to  an  treated  as  an  answer.     Moore  v.  Bush, 

answer  to  his  interrogatories,    is    to  17  Pa.  Co.  Ct.  252. 

strike   the   disclaimer   from    the   files  1.  Frivolous  Pleas  in  Abatement. — Hill 

as  frivolous  or  irrelevant.     Isham   v.  v.  Harding,   93   111.    77;    Dean  v.  Mc- 

Miller,   44  N.    J.    Eq.    61;    Ellsworth  Kinstry,    2   Smed.    &  M.  (Miss.)  213; 

v.  Curtis,  10  Paige  (N.  Y.)  105;  Gra-  SlocomDv.  Powers,  10  R.  I.  255;  Doug- 

ham  v.  Coape,  3  Myl.  &  C.  638;  Glas-  lass  v.  Belcher,  7  Yerg.  (Tenn.)  105; 

sington  v.  Thwaites,  2  Russ.  458.  Webber  v.  Houston,  6  Yerg.  (Tenn.) 

Frivolous  Demurrer  in  Chancery.  —  Un-  314;    Ryan   v.  Jackson,   n  Tex.  392; 

der  the  Chancery  Act  of  New  Jersey %  Pridgen     v.    Andrews,    7    Tex.    462; 

§§  26,  27  (Gen.  Stat.  N.  J.,  p.  377).  and  Clark   v.   Gilbert,   1    Pin.   (Wis.)  354; 

Gen.  Stat.,  p.  406,  par.  174,  a  party  de-  Burrow  v.  Dickson,  1  Overt.   (Tenn.) 

murring  to  a  bill  in  equity  is  required  366,  Brun.  Col.  Cas  (U.  S.)  101,  4  Fed. 

within  ten  days  to  notice  the  cause  for  Cas.  No.  2,203. 

argument  at  the  next  term,  and  if  upon  At  common  law  matter  in  abatement 

the  argument  of  the  demurrer  it  ap-  pleaded  with  matter  in  bar  is  waived 

pears  to  be  frivolous  or  intended  for  and  may  be  stricken  out  as  frivolous, 

the  purpose  of  delay,  it  shall  be  over-  Knott  v.  Clements,  13  Ark.  335;  Hicks 

ruled  as  frivolous,  and  no  order  extend  v.  Branton,  21  Ark.  186;  Sheehan,  etc., 

ing  the  time  to  answer  shall  be  granted,  Transp.  Co.  v.  Sims,  36  Mo.  App.  224; 

unless,  on  full  examination  of  the  cir-  Oregon  Cent.  R.  Co.  v.  Wait,  3  Oregon 

cumstances  of  the  case,  evident  injus-  92,  «/*«£■  Hop  wood  v.  Patterson,  2  Ore- 

tice  will  be  done  unless  the  extension  is  gon  50;  Stoekle  v.  Stoekle,  2  W.  N.  C. 

granted.     To  guard  against  the  filing  (Pa.)  534;  Hays  v.  Stone,  36  Tex.  181; 

of  frivolous  demurrers  an  affidavit  is  Taylor  v.  Hall,  20  Tex.  211;  Wythe  v. 

required   that   the  demurrer  is   inter-  Myers,  3  Sawy.  (U.  S.)  595,  30  Fed. 

posed  not  for  delay,  but  in  good  faith  Cas.  No.  18,119;  Oregonian  R.  Co.  v. 

and  also  the  certificate  of  counsel  that  Oregon  R.,  etc.,  Co.,  10  Sawy.  (U.  S.) 

he  has  read  the  bill  and  that  the  demur-  464,  reversed  on  other  grounds  130  U. 

rer  is  well  founded.    A  motion  to  strike  S.  1 ;  Gager  v.  Harrison,  9  Chicago  Leg. 
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the  original,  or  is  otherwise  frivolous,  it  may  be  stricken  out  on 
motion.  The  adverse  party,  in  such  a  case,  will  not  be  put  to  his 
demurrer  or  other  regular  mode  of  attack.1 

N.  377,  9  Fed.  Cas.  No.  5,171;  Shep-  233;    Heaton   v.   Myers,    4  Colo.    59; 

pard  v.  Graves,  14  How.  (U.  S.)  505.  Klippel  v.  Oppenstein,  8  Colo.  App. 

See  also  Oregonian  R.  Co.  v.  Oregon  187;    Riltmaster    v.    Richner,    (Colo. 

R.t  eic,  Co.,  27  Fed.  Rep.  277.     But  App.  iooo)6oPac.  Rep.  189. 

by   statute  in   some  states  matter  in  Iowa.  —  Theis  v.  Chicago,  etc.,   R. 

abatement  and  to  the  merits  may  be  Co.,  107  Iowa  522;  Koboliska  v.  Swehla, 

contained  in  the  same  answer.     Jones  107  Iowa  124;  Hoytv.  Beach,  104  Iowa 

v.  Rowley,  73  Fed.  Rep.  286;  Stale  v.  257;    Van     Werden    v.    Equitable    L. 

Jennings,  56  Wis.  113,  in  which  case  it  Assur.    Soc.   99   Iowa  621;    Wing  v. 

was  held  that  a  proceeding  to  obtain  a  District  Tp.,  82  Iowa  632;  Waukon  v. 

mandamus  is  a  civil  action  and  the  de-  Strouse,  74  Iowa  547;  Epley  t.  Ely,  68 

fense  of  another  action  pending  may  Iowa  70;  Phenix  Ins.  Co.  v.  Findley, 

be  taken  by  answer,  as  in  other  civil  59  Iowa  591;  Robinson  v.  Erickson,  25 

actions,  where  such  fact  is  not  apparent  Iowa  85 ;  Mayer  v.  Woodbury,  14  Iowa 

upon  the  face  of  the  relation.     See  gen-  57;     Harvey    v.   Spaulding,    7     Iowa 

erally  article  Abatement  in  Pleading.  424. 

vol.  I,  p.  32.  Nebraska.  —  Wheeler  v.  Barker,  51 

In  Oregonian  R.  Co.  v.  Oregon  R.,  Neb.  846. 

etc.,  Co.,  10  Sawy.  (U.  S.)  464,  reversed  New  Jersey.  —  Coxe  v.  Higbee,  11  N. 

on  other  grounds  130  U.   S.  1,  it  was  J.  L.  395;    Hogencamp  v.  Ackerman, 

said  that  matter  in  abatement  pleaded  24  N.  J.  L.  133. 

with   matter  in    bar  should  rather  be  New  York.  —  Peaslee  v.  Peaslee,  (N. 

assailed    as    redundant  or  irrelevant  Y.  Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.) 

matter  contained  in  a  pleading  than  as  573;  Wehle  v.  Koch,  60  N.  Y.  Super, 

a  frivolous  defense.  Ct.  429;  Daly  v.  Byrne,  (N.  Y.  Super. 

Sham  and  Frivolous  Pleas  Puis  Darrein  Ct.  Spec.  T.)  1  Abb.   N.  Cas.  (N.  Y.) 

Continuance. —  Pool   v.    Hill,   44  Miss.  150;  Snyder  v.  White,  (Supm.  Ct.  Spec. 

306;    Martin   v.   Wyvill,    1   Stra.  492;  T.)  6  How.  Pr.  (N.  Y.)  321. 

Dinet  v.  Pfirshing,  86  111.  83*  Hickey  Oregon.  —  Farris  v.   Hayes,   9  Ore- 

v.  Burt,   7  Taunt.  49,  2  E.  C.  L.  48;  gon8i. 

Morel  v.  Garelly,  (C.   PI.  Gen.  T.)  16  Washington.  —  Noyes  v.  Loughead, 

Abb.    Pr.   (N.  Y.)  269.     The  filing  of  9  Wash.  325. 

such  a  plea  will  not  operate  as  a  waiver  United    States.  —  Parker    v.    Lewis, 

of    errors    or    prior    pleadings,   as  is  Hempst.  (U.  S.)  72. 

usually  the  case,  where  it  is  afterwards  Canada.  —  Richardson  v.  Vaughan,  24 

stricken   from   the   record.     Dinet    v.  N.  Bruns.  75;  Stephenson  v.  Col  ford, 

Pfirshing,  86  111.  83.  9  Nova  Scotia  50;  Nova  Scotia  Bank  v. 

Frivolous  Replications,  Rejoinders,  and  Chipman,  7    Nova  Scotia  521;  Burns 

Surrejoinders.  —  Attv.-Gen.   v.    Parsell,  v.  Rickards,  7  Nova  Scotia  509;  Wal- 

99  Mich.  381;  Gibbons  v.  Ogden,  8  N.  lace  v.  McSweeny,  L.  R.  2  P.  C.  188, 

J.  L.  288;  Howe  v.  Lawrence,  22  N.  J.  note  i. 

L.  99;    Herr  v.  Bamberg,  (Supm.  Ct.  In   Admiralty.  —  An    amended  libel 

Spec.   T.)   10  How.    Pr.   (N.  Y.)  128;  filed  under  rule  131  in  admiralty  in  the 

Sankey  v.   Noyes,   1  Nev.  68;    Provi-  Circuit  Circuit  for  the  southern  district 

dence  v.  Adams,  11   R.   I.   190;  Huff-  of  New  York  may  be  stricken  out  on 

man  v.  Callison,  6  W.  Va.   301.     See  motion   where  the  issues   raised    are 

also  Hartford  F.  Ins.  Co.  v.  Green,  52  frivolous  in  character.    The  Thomas 

Miss.  332,  citing  Hunter  v.  Wilkinson,  Melville,  34  Fed.  Rep.  350. 

44    Miss.   721.     Compare  contra  as  to  The  Fact  that  the  Original  Pleading 

replications    Martin    v.    Wilson,    (Ct.  Has  Been  Withdrawn  will   not  prevent 

App.)  3  How.  Pr.  (N.  Y.)  195.  the  court  from  taking  judicial  notice  of 

1,  Arkansas  —  McWhorter    v.    An-  the  facts  set  forth  therein,  in  passing 

drews,  53  Ark.  307:  Goodwin  v.  Rob-  upon   such  an   application.     Hoyt  v. 

inson,  30  Ark.  535;  Hirsch  v.  Hirsch,  Beach,  104  Iowa  257.     Query  whether 

21  Ark.  342;  Sanger  v.  State  Bank.  14  the  operation  of  this  rule  would  be 

Ark.  411.  affected  by  a  statement  in  the  amended 

Colorado.  —  Hurd  v.  Smith,  5  Colo,  pleading  that  the  original  pleading  is 
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d.  Notice  or  Affidavit  of  Defense.  —  A  notice  or  brief 
statement  of  defense  which  raises  only  frivolous  issues  is  properly 
stricken  out  on  motion.1  Where  an  affidavit  of  defense  is  thus 
deficient,  judgment  may  be  entered  as  for  want  of  an  affidavit.* 

e.  Code  Replies.  —  Where  the  code  provisions  relating  to 
answers  make  a  reply  to  certain  defenses  unnecessary,  a  reply 
filed  to  such  defenses  is  properly  stricken  out  as  frivolous  and 
irrelevant.3 

2.  Under  Statutory  Provisions  —  a.  In  General.  —  The  usual 
code  provisions  include  only  sham,  frivolous,  or  irrelevant  answers, 
defenses,  and  replies ;  but  the  statutes  of  some  states  apply  to 
pleadings  generally.4 

withdrawn.     Hoyt  v.  Beach,  104  Iowa  Pr.   (N.   Y.)  455;    Herr  v.   Bamberg, 

257.  (Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 

Judgment  on  Striking  Ont  Amended  Y.)  128. 
Pleading.  —  Where  the  original  plead-  Washington.  —  Puget  Sound  Iron 
ing  has  not  been  withdrawn  or  stricken  Co.  v.  Worthington,  2  Wash.  Ter.  472. 
out,  it  stands  as  if  no  amended  plead-  Eeply  to  Counterclaim.  —  A  reply  to 
ing  had  been  filed,  and  if  it  raises  any  matter  set  up  in  an  answer  as  a  conn- 
issues  they  must  be  tried  or  otherwise  terclaim  is  authorized  by  the  code  and 
passed  upon,  and  final  judgment  can-  cannot  be  stricken  out  as  frivolous, 
not  be  rendered  until  they  have  been  Wood  v.  New  York,  (Supm.  Ct.)  3  Abb. 
adjudicated.  Robinson  v.  Erickson,  25  Pr.  N.  S.  (N.  Y.)  467,  4  Abb.  Pr  N.  S. 
Iowa  85;  Hill  v.  Jamieson,  16  Ind.  (N.  Y.)  152.  And  if  it  is  in  anyway 
125;  Herrod  v.  Smith,  12  Ind.  App.  21.  doubtful  whether  matter  contained  in 

1.  Whitehall  v.  Smith,  24  111.  179;  an  answer  is  alleged  as  a  counterclaim 
Coxe  v.  Higbee.  11  N.  J.  L.  395;  Mil-  or  merely  as  a  defense,  in  which  latter 
ler  v.  Halsey.  14  N.  J.  L.  48;  Voorhees  case  no  reply  is  proper,  if  a  reply  is 
v.  Barr,  59  N.  J.  L.  123;  Lowry  v.  Hall,  filed  it  should  not  be  stricken  out  as 
1  Hill  (N.  Y.)  663.  See  in  general  frivolous.  Stegman  v.  Hollings worth, 
article  Notice  or  Brief  Statement  of  (Supm.  Ct.  Gen.  T.)  16  N.  Y.  Supp. 
Defense,  vol.  14,  p.  1082.  820;    Stewart    v.   Travis,   (Supm.   Ct. 

2.  Taylor  v.  Nyce,  3  W.  N.  C.  (Pa.)  Spec.  T.)  10  How.  Pr.  (N.  Y.)  148. 
433;   Terry  v.  Wenderoth,   29  W.   N.  4.  See    the    provisions    of    various 
C.  (Pa.)  5*17.     See  generally  on  such  jurisdictions  cited  supra,  p.  6,  et  seq. 
pleadings  article  Affidavits  of  Mer-  Bill  of  Particulars. —  A  bill  of  partic- 
its  or  Defense,  vol.  1,  p.  338.  ulars  is  not  a  pleading  which  can  be 

8.  Arkansas.  —  Lusk  v.  Perkins,   48  stricken  out'  because  so  framed  as  to 

Ark.  238;  Cannon  v.  Davles,  33  Ark.  prejudice,  embarrass,  or  delay  a  fair 

56;  Abbott  v.  Rowan,  33  Ark.  593.  trial  of  the  action,  under  Gen.  Stat. 

Iowa.  —  Bayliss  v.  Murray,  69  Iowa  New  Jersey*  p.  2555,  §  132.     Voorhees 

290;  Hunt  v.  Johnston,  105  Iowa  311.  r.  Barr,  59  N.  J.  L.  123. 

See  also   Meadows  v.   Hawkeye  Ins.  Bui  if  a  party  has  been  asked  and 

Co.,  62  Iowa  387.  required  to    give    particulars    of    his 

Missouri.  —  Farrell  v.  Farmers'  Mut.  claim,  and  merely  repeats  the  general 

F.  Ins.  Co.,  66  Mo.  App.  153.  statement  of  it,  or  alleges  that  he  is 

New   York.  —  Avery  v.   New  York  not  in  a  position  to  give  particulars. 

Cent.,  etc.,  R.  Co.,  (Buffalo  Super.  Ct.  without  more,  this  may  be  considered 

Gen.  T.)  6  N.   Y.  Supp.  547,  affirmed  as  evidence  tending  to  show  that  the 

without  opinion  117  N.  Y.  660;   Ster*  cause  of  action  is  frivolous,  vexatious, 

ling  v.  Metropolitan  L.  Ins.  Co.,  (Supm.  and  oppressive.     Davey  v.  Bentinck, 

Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  96;  Dil-  (1893)  1  Q.  B.  185. 

Ion  v.  Sixth  Ave  R.  Co.,  46  N.  Y.  Super.  Replies.  —  The  code  provision  gives 

Ct.  21;  Ward  v.  Comegys,  (Supm.  Ct.  the  same  remedy  against  a  frivolous 

Spec.  T.)  2  How.  Pr.  N.  S.  (N.  Y.)  428;  reply  as  formerly  existed  in  the  case 

Devlin  v.  Bevins,  (Supm.  Ct.  Spec.  T.)  of  a  frivolous  plea.     Rae  v.  Washing- 

22   How.   Pr.  (N.   Y.)  290;    Gilbert  v.  ton  Mut.  Ins.  Co.,  (Supm.  Ct.)  6  How. 

^ram,  (Supm.  Ct.   Spec.  T.)  12  How.  Pr.  (N.  Y.)  21. 
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6.  DEMURRERS.  —  Statutes  which  provide  only  for  the  sum- 
mary disposition  of  answers  or  defenses  that  are  sham,  frivolous, 
or  irrelevant  do  not  include  demurrers.1 

c.  Counterclaims.  —  It  has  been  held  in  some  jurisdictions 
that  a. counterclaim  is  not  an  answer  or  defense  within  the  statu- 
tory provisions  against  sham,  frivolous,  or  irrelevant  answers  or 
defenses,  but  rather  is  an  affirmation  of  a  cause  of  action  against 
the  plaintiff,  in  the  nature  of  a  cross-action,  upon  which  the 
defendant  may  have  affirmative  judgment,  and  can  be  assailed 
before  trial  only  by  demurrer.9     But  there  are  cases  in  other  states 

In  a  late  case  in  New  York  it  was  as  to  whether  or  not  that  provision  ap- 
hcld  that  a  motion  for  judgment  on  a  plies  to  replies.  In  former  revisions  it 
frivolous  reply  is  confined  to  cases  in  in  express  terms  applied  only  to  pleas, 
which  the  answer  sets  up  a  counter-  and  was  passed  by  the  legislature  ob- 
claim  and  prays  for  affirmative  relief,  viously  to  prevent  delays  caused  by 
The  court  said:  "  The  cases  men.  defendants  putting  in  false  defenses, 
tioned  in  the  code  are  primarily  only  to  prevent  judgment  by  default,  and 
those  where,  if  the  pleading  is  frivo-  compelling  the  plaintiff  to  wait  until  a 
lous,  affirmative  relief  can  be  awarded  trial  could  be  had." 
to  the  person  upon  whom  the  pleading  1.  Davis  v.  Honey  Lake  Water  Co., 
is  served  because  it  is  asked  in  his  98  Cal.  415;  Larco  v.  Casaneuava,  30 
pleading  to  which  the  frivolous  one  Cal.  561,  Sawyer,  J.,  dubitante;  Kain 
has  been  interposed,  and  he  would  v.  Dickel,  (N.  Y.  Super.  Ct.  Spec.  T.) 
have  been  entitled  to  it  but  for  the  46  How.  Pr.  (N.  Y.)  208. 
frivolous  pleading.  For  that  reason,  2.  Minnesota,  —  Walker  v.  Johnson, 
if  section  537  shall  be  held  to  apply  28  Minn.  147,  cited  in  Lace  v.  Fixen,  39 
only  to  cases  in  which  the  reply  is  re-  Minn.  46;  Mississippi,  etc.,  Boom  Co. 
quired  to  be  served  because  the  answer  v.  Prince,  34  Minn.  71;  Warner  v. 
sets  up  a  counterclaim,  its  provisions  Foote,  40  Minn.  176. 
are  consistent  in  permitting  the  award  New  York.  —  Fettretch  v.  McKay, 
of  judgment  lo  the  person  against  47  N.  Y.  426,  11  Abb.  Pr.  N.  S.  (N.  Y.) 
whom  the  frivolous  reply  has  been  453;  Saratoga  First  Nat.  Bank  v.  Slat- 
served;  because  when  the  reply  is  out  tery,  4  N.  Y.  App.  Div.  421;  Collins  v, 
of  the  way,  the  facts  set  up  in  the  an-  Suau,  7  Robt.  (N.  Y.)94;  Baum's  Cas- 
swer  as  a  counterclaim  are  admitted,  torine  Co.  v.  Thomas,  92  Hun  (N.  Y.) 
and  therefore  nothing  stands  between  1;  Albany  County  Bank  v.  Rider,  74 
the  claim  of  the  defendant  and  his  Hun  (N.  Y.)  349;  Cooper  v.  Howe,  16 
right  to  have  it  adjudged  to  him."  Hun  (N.  Y.)  502;  Briggs  v.  Freedman, 
Henriques  v.  Trowbridge,  27  N.  Y.  (Supm.  Ct.  Gen.  T.)  9  Civ.  Pro.  (N.  Y.) 
App.  Div.  18,  citing  Henriques  v.  Gar-  73;  Whitehall  Lumber  Co.  v,  Edmans. 
son,  26  N.  Y.  App.  Div.  38.  Compare  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  721; 
Gibbons  v.  Ogden,  8  N.  J.  L.  288,  where  Van  Valen  v.  Lapham,  (N.  Y.  Super, 
the  court  said,  after  setting  aside  a  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  240; 
replication:  "  If,  then,  the  facts  set  Remsen  v.  Hoyt,  1  N.  Y.  Law  Rec.  45. 
forth  in  the  plea,  standing  uncontro-  See  also  Ay  res  #.  O'Farrell,  ioBosnr. 
verted  as  to  their  truth,  as  they  do  for  (N.  Y.)  143;  Hammond  v.  Terry,  3 
want  of.  a  replication,  are  sufficient  in  Lans.  (N.  Y.)  186;  Plant  v.  Schuyler, 
law  to  bar  the  plaintiff's  action,  the  7  Robt.  (N.  Y.)  271,  4  Abb.  Pr.  N.  S. 
defendant  must  have  judgment."  See  (N.  Y.)  146.  Compare  contra%  Venable 
also  infra,  IV.  7.  a.  the  paragraph  v.  Harlin,  (C.  PI.  Spec.  T.)  I  Civ.  Pro. 
headed  Application  Compared  with  De-  (N.  Y.)  215;  Drake  v.  Cockroft,  4  E. 
murrer.  Query  whether,  although  D.  Smith  (N.  Y.)  34,  1  Abb.  Pr.  (N.  Y.) 
the  statute  applies  to  pleadings  gen-  203.  10  How.  Pr.  (N.  Y.)  377;  Mott  v. 
erally,  a  replication  may  be  set  aside  Burnett,  2  E.  D.  Smith  (N.  Y )  50; 
as  false,  frivolous,  and  vexatious.  Arrangoiz  v.  Frazer,  2  Hilt.  (N.  Y.)  244. 
O'Connell  v.  Scallion,  24  Nova  Scotia  North  Dakota, — Decorah  First  Nat. 
345.  wherein  it  was  said,  per  Graham,  Bank  v.  Laughlin,  4  N.  Dak.  391 ; 
E.  J.:     "I  do  not  express  any  opinion  Noble  Tp.  v.  Aasen,  8  N.  Dak.  77. 
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Applicable* 


which  hold  the  contrary.1 

3.  Pleadings  Filed  for  Delay.  —  A  pleading  manifestly  filed  for 
delay  cannot  be  summarily  disposed  of  on  that  ground  alone,  but 
to  authorize  such  course  it  must  also  be  either  sham  or  frivolous. 
The  court  has  power,  however,  to  accelerate  the  final  disposition 
of  the  cause.2 

4.  Motions.  —  An  application  to  strike  out  a  motion  as  frivolous 
should  not  be  entertained,  since  a  motion  is  itself  a  summary 
proceeding,  subject  to  be  disposed  of  without  undue  delay.3 


Nova  Scotia.  —  Whitford  v.  Zinc,  28 
Nova  Scotia  531. 

England.  —  McGowan  v.  Middleton, 
II  Q.  B.  D.  464.  See  also  Harris  v. 
Gamble,  6  Ch.  D.  748. 

Matter  Alleged  Mnit  Be  Clearly  In- 
tended as  Counterclaim.  —  To  prevent 
the  matter  alleged  from  being  assailed 
as  sham  or  frivolous,  it  must  be  desig- 
nated as  a  counterclaim,  and  it  must 
clearly  appear  that  it  is  intended  as 
such,  otherwise  it  will  be  treated  as  a 
defense,  subject  .to  summary  disposi- 
tion. Saratoga  Springs  First  Nat.  Bank 
v.  Slattery,  4  N.  Y.  App.  Div  421, 
citing  Collins  v.  Suau,  7  Robt.  (N.  Y.) 
94,  and'  Fettretch  v.  McKay,  47  N. 
Y.  426,  11  Abb.  Pr.  N.  S.  (N.  Y.)  453. 
To  the  same  effect  see  Kurtz  v.  Mc- 
Guire,  5  Duer  (N.  Y.)  660;  Clough  v. 
Murray.  (N.  Y.  Super.  Ct.  Gen.  T.)  19 
Abb.  Pr.  (N.  Y.)  97;  Lee  Bank  v.  Kitch- 
ing,  7  Bosw.  (N.  Y.)  664,  11  Abb.  Pr. 
(N.  Y.)  435;  Equitable  L.  Assur.  Soc. 
v.  Cuyler,  75  N.  Y.  511;  Wright  v. 
Delafield,  25  N.  Y.  266,  reversing  23 
Barb.  (N.  Y.)  498;  Bates  v.  Rosekrans, 
(Ct.  App.)  4  Abb.  Pr.  N.  S.(  N.  Y.)  276, 
affirmsdyj  N.  Y.  409;  Burke  v.  Thome, 
44  Barb.  (N.  Y.)  363;  Ward  r.  Comegys, 
(Supm.  Ct.  Spec.  T.)  2  How.  Pr.  N.  S. 
(N.  Y.)  428. 

1.  Colorado.  —  Denver  Tramway  Co. 
v.  Owens,  20  Colo.  107;  Patrick  v.  Mc- 
Manus,  14  Colo.  65,  20  Am.  St.  Rep. 
253-  Parker  v.  Cochrane,  11  Colo.  363. 

Missouri,  —  Tarwater  v.  Hannibal, 
etc.,  R.  Co  ,  42  Mo.  193;  Vickers  v. 
Hannibal,  etc.,  R.  Co.,  42  Mo.  198; 
Chicago,  etc.,  R.  Co.  v.  Mertens,  78 
Mo.  App.  74,  2  Mo.  App.  Rep.  237. 

North  Carolina.  —  Yancey  County 
v.  Piercy,  72  N.  Car.  181;  McKinnon 
r.  Morrison,  104  N.  Car.  354. 

South  Carolina.  —  Badham  v.  Brab- 
ham, 54  S.  Car.  400.  But  see  Harman 
v.  Harman.  54  S.  Car.  100. 

Wisconsin.  —  Wilson  v.  Burhans.  96 
Wis.  550. 

United  States.  —  Wythe  t.  Myers,  3 


Sawy.  (U.  S.)  595,  30  Fed.  Cas.  No. 
18,119;  NefT  v.  Pennoyer,  3  Sawy.  (U. 
S.)  495.  17  Fed.  Cas.  No.  10,085. 

Canada.  —  Atty.-Gen.  v.  Vaughan 
Road  Co.,  14  Ont.  Pr.  516. 

2.  Larco  v.  Casaneuava,  30  Cal.  561, 
per  Sawyer,  J.;  Hill  r.  Warner,  39  N. 
Y.  App.  Div.  424;  Garvey  v.  Fowler,  4 
Sandf.  (N.  Y.)  665,  10  N.  Y.  Leg.  Obs. 
16;  Munn  v.  Barnum,  (Supm.  Ct.  Spec. 
T.)  1  Abb.  Pr.  (N.  Y.)  281,  12  How. 
Pr.  (N.  Y.)  563;  Benedict  v.  Tanner, 
(Supm.  Ct.  Spec.  T.)  10  How.  Pr.  (N. 
Y.)455;  Caswell  v.  Bushnell,  14  Barb. 
(N.  Y.)  393,  7  How.  Pr.  (N  Y.)  171; 
Jameson  v.  Laing,  7  Ont.  Pr.  404; 
Sheppard  v.  Kennedy,  10  Ont.  Pr.  242; 
Horner  v.  Keppel,  10  Ad.  &  El.  17, 
note  at  37  E.  C.  L.  21,  citing  Haworth 
v.  White.  I  Arn.  278.  Compare  dicta 
to  the  effect  that  pleadings  filed  for 
delay  may  be  stricken  out  solely  on 
that  ground  in  Crary  v.  Ashley,  4  Ark. 
203;  Sullivant  v.  Reardon,  5  Ark.  141 ; 
Orange  v.  Berry,  24  N.  H.  105,  cited  in 
Wells  v  Jackson  Iron  Mfg.  Co.,  44  N. 
H.  61;  Walker  v.  Hewitt,  (Supm.  Ct. 
Spec.  T.)  II  How.  Pr.  (N\  Y.)  395; 
Thellusson  v.  Smilh,  5  T.  R.  152,  cited 
in  1  Chit.  355,  note,  18  E.  C.  L.  106, 
note,  and  Hopgobd  *.  Wright,  2  B.  & 
P.  N.  R.  188. 

Rejecting  Pleas.  —  Where  it  is  neces- 
sary to  apply  10  the  discretion  of  the 
court  for  leave  10  file  a  plea,  as  where 
it  is  sought  to  file  one  out  of  time,  leave 
may  be  refused  if  it  is  manifest  that 
delay  is  the  only  object  sought.  Evans 
v.  Pettyjohn,  26  Gratt.  Va.)  604. 

8.  Lang  v.  Superior  Ct.,  71  Cal.  491; 
White  v.  Morgan,  119  Ind.  338;  Blemel 
v.  Shattuck,  133  Ind.  498;  Long  v. 
Ruch,  148  Ind.  74.  See  also  Johnson  v. 
Moore,  112  Ind.  91,  wherein  it  was 
held  that  if  in  any  case  a  motion  to  re- 
ject a  motion  is  proper,  it  certainly  is 
not  proper  where  the  motion  attacked 
shows  an  apparent  right  to  the  relief 
asked  bv  it. 

A  Motion  to  Strike  Ont  a  Motion  Is 
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IV.  Summaby  Beicedy  —  1.  Inherent  Power  of  Courts  —  a.  In 
GENERAL.  —  The  power  summarily  to  dispose  of  issues  raised  by 
sham  and  frivolous  pleadings  in  advance  of  the  trial  of  the  cause 
existed  at  the  early  common  law,  and  at  least  to  the  extent  there 
exercised  it  is  inherent  in  the  courts,  not  requiring  statutory  con- 
firmation.1    Code  provisions  and  statutes  merely  conferring  the 


Itself  Frivolous,   and   ought  not  to  be  New  Jersey.  —  Walter  v.  Walter,  35 

entertained  or  entered  of  record  by  the  N.  J.  L.  262. 

trial  court;  and  after  it  has  been  filed,  New    York.  —  Brewster  v.    Hall,   6 

the  court  ought,  of  its  own  motion,  to  Cow.  (N.  Y.)  34;  Broome  County  Bank 

strike  it  out  as  a  needless  incumbrance,  v.  Lewis,  18  Wend.  (N.  Y.)  565;  Grant 

White   1.    Morgan,    119   Ind.   338,  «/-  v.  Power,  (Supm.  Ct.  Spec.  T.)  12  How. 

proved 'in  Blemel  v.  Shattuck,  133  Ind.  Pr.  (N.  Y.)  500;  Farmers', etc.,  Bank  v. 


Smith,  (Supm.  Ct.  Spec.  T.)  15  How. 
Pr.  (N.  Y.)  329;  Slack  v.  Cotton,  2  E. 
D.  Smith  (N.  Y.)  39S;  People  v.  Mc- 
Cumber,  18  N.  Y.  315,  (Supm.  Ct. 
Spec.   T.)   15    How.    Pr.   (N.   Y.)  186, 


498. 

Appeal  from  Order  Granting  Such  Appli- 
cation.—  Where  an  appeal  has  been 
taken  from  an  order  sustaining  an  ap- 
plication  to  strike   out  a   motion    as 

frivolous,  it  will  be  treated  as  if  the  affirming  27  Barb.  (N.  YO632;  Mier  v. 
error  assigned  was  that  of  overruling  Cartledge,  8  Barb.  (N.  Y.)  75,  reversing 
the  original  motion,  that  being  the  on  other  grounds  4  How.  Pr.  (N.  Y.) 
real  effect  of  the  decision  below.  Lang  115,  2  Code  Rep.  (N.  Y.)  125 
v.  Superior  Ct.,  71  Cal.  491;  Blemel  v.  North  Carolina.  —  Boone  v.  Hardie, 
Shattuck,  133  Ind.  498;  Long  v.  Ruch,  83  N.  Car.  470. 
148  Ind.  74.  Canada. — Gabel  v.   Harding,   4   N. 


Proper  Bemediet  for  Frivolous  Motion. 
—  A  frivolous  motion  may  beoveuuled 
immediately,  without  regard  to  a  stat- 
utory provision  requiring  that  motions 
shall  be  filed  for  a  certain  time  before 
they  are  passed  upon.    Valle  v.  Picton, 


Bruns.  71,  cited  in  Harris  v.  Fowle,  22 
N.  Bruns.  3S8;  Chipman  v.  Ritchie,  5 
Nova  Scotia  710. 

Frivolous    Pleadings  —  Missouri.  — 
North  z\  Nelson,  21  Mo.  360;  Cashman 
\  Anderson,  26  Mo.  67;  Sapington  v. 


16   Mo.    App.    178,   reversed  on   other    Jeffries,  15  Mo.  629;  Barley  r\  Cannon, 


grounds  in  91  Mo.  207. 

A  motion  to  strike  a  petition  from 
the  files  that  is  without  merits  and 
frivolous  may  be  disregarded  by  the 
court,  and  judgment  may  be  rendered 
against  a  defendant  who  is  in  default 
for  want  of  an  answer,  if  the  time  for 
answering  has  expired.       Kellogg  v. 


17  Mo.  595;  State  Bank  v.  Smith,  33 
Mo.  364;  Phillips  v.  Evans,  38  Mo. 
306;  Howell  v.  Stewart,  54  Mo.  400; 
Keane  v.  Klausman,  21  Mo.  App.  485. 

New  Jersey.  —  North  Brunswick  Tp. 
v.  Booraem,  10  N.  J.  L.  257. 

Ohio.  —  Larimore  v.  Wells,  29  Ohio 
St.  13;    Sargent  v.   Steuben viile,  etc., 


Churchill,  1  West.  L.  Month.  46,  2  Ohio  R.  Co.,  32  Ohio  St.  456. 

Dec.  (Reprint)  4.  Rhode  Island.  —  Crafts  v.   Sweeney, 

Where  a  party  is  entitled  as  a  mat-  18  R.  I.  730.     See  also  Wright  v.  Card, 

ter  of  course  to  the  interlocutory  relief  16  R.  I.  719;  Versepuy  v.  Watson,  12 

which  he  asks,  if  he  makes  application  R.  I.  342. 


therefor  in  an  oppressive  and  vexatious 
form,  productive  of  unnecessary  ex- 
pense, the  application  will  be  dis- 
charged with  costs  against  the  appli- 
cant. Brunswick  v.  Sloman,  5  C.  B. 
219,  57  E.  C.  L.  219. 

1.  Sham  Pleadings  —  Kansas.  —  Mat- 
ter of  Bartholomew,  41  Kan.  273. 

Minnesota.  —  Morton  v.  Jackson,  2 
Minn.  2iq;  Freeman  v.  Curran,  1  Minn. 
170;  Barker  r.  Foster,  29  Minn.  166. 


Virginia.  —  Duval  v.  Malone,  14 
GratL  (Va.)  24. 

West  Virginia.  —  State  v.  Pure  el  I,  31 
W.  Va.  44- 

Sham  and  Frivolous  Answers.  —  "  The 
courts  without  the  aid  of  any  statute 
have  long  exercised  the  right  to 
strike  sham  and  frivolous  answers." 
Larson  v.  Winder,  14  Wash.  647.  To 
the  same  effect  see  Brown  v.  Warden, 
44  N.  J.  L.  177;  Coykendall  v.  Robin- 


Nebraska.  —  Upton  v.  Kennedy,  36  son,  39  N.  J.  L.  98;  Allen  v.  Wheeler, 
Neb.  66.  See  also  Hedges  v.  Roach,  21  N.  J.  L.  93;  Anonymous,  7  N.  J.  L. 
16  Neb.  673.  160;  Orange  v.   Berry,  24  N.  H.  105 
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power  are  declaratory  only,1 

In  Hew  York  the  original  practice  at  common  law  recognized  this 

inherent  power  only  where  the  pleading  was  attacked  as  sham, 
and  not  where  the  objection  was  that  the  pleading  was  frivolous.' 
Before  the  enactment  of  the  code  provision,  however,  the  practice 
of  summarily  disposing  of  frivolous  as  well  as  sham  pleadings  on 
a  motion  to  strike  out  was  sanctioned  by  the  courts.8 

ci ted  i n  Wells  v.  Jackson  Iron  Mfg.  Co.,  Goldsmid,  (1894)  1  Q.  B.  186.  See 
44  N.  H.  61;  Hull  v.  Smith,  (N.  Y.  generally  cases  cited  supra,  p.  7. 
Super.  Ct.)  8  How.  Pr.  (N.  Y.)  149,  1  1.  See  supra,  p.  11. 
Duer  (N.  Y.)  649;  Reed  v.  Laison,  15  2.  In  the  case  of  a  frivolous  plea  the 
Barb.  (N.  Y.)  9,  explaining  Brown  v.  plaintiff  must  have  demurred  to  it, 
Jenison,  3  Sandf.  (N.  Y.)  732,  Code  having  done  which  he  might  move  for 
Rep.  N.  S.  (N.  Y.)  156;  Wertheimer  v.  judgment  on  the  demurrer  at  the  gen- 
Morse,  23  Cine.  L.  Bui.  455,  10  Ohio  eral  term,  without  regard  to  the  order 
Dec.  (Reprint)  814:  Werk  v.  Christie,  of  the  case  on  the  calendar;  but  not  even 
6  Ohio  Cir.  Dec.  255,  9  Ohio  Cir.  Ct.  that  disposition  of  the  cause  would  be 
439,  2  Ohio  Dec.  552,  affirming  Christie  granted  unless  a  similar  plea  had  been 
v.  Drennon,  1  Ohio  Dec.  376.  adjudged  bad  in  some  previous  case. 

Snoh  Power  Essential  to  Duo  Adminli-  Heaton  v.  Bartlett,  13  Wend.  (N.  Y.) 

tration  of  Justice.  —  "  The  power  of  a  673;    Davis  v.  Adams,  4  Cow.  (N.  Y.) 

court  of  justice  to  guard  against  abuses  142,   citing  Whittemore  v.   Adams,   2 

in  practice  and  to  prevent  the  system  Cow.  (N.  Y.)  626;  Rae  v.  Washington 

of  pleading  from  being  perverted  to  Mut.  Ins.  Co.,  (Supm.  Ct.)  6  How.  Pr. 

the  mere  purposes  of  chicane  and  delay  (N.   Y.)  21;    Pratt  v.   Allen,  (Buffalo 

cannot  be  denied.     It  is  a  power  in-  Super.  Ct.  Gen.  T.)  19  How.  Pr.  (N. 

herent  in  the  court,  and  essential  to  Y.)  450;  Van  Valen  v.  Lapham,  (N.  Y. 

the  due  administration  of  justice.    The  Super.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 

power  has  been  immemorially  and  re-  Y.)  240;  Hartford  Bank  v.  Murtell,  1 

peatedly  exerted,  and   within   proper  Wend.  (N.  Y.)  87;  Anonymous,  2  Cai. 

limits  its  exercise  has  been  found  sig-  (N.  Y.)  377,  Col.   &  C.   Cas.  (N.  Y.) 

nally  salutary."     Allen  v.  Wheeler,  21  419. 

N.J.  L.  93.  To  the  same  effect  see  Course  Taken  by  Plaintiff  Whore  Plea 
Anonymous,  7  N.  J.  L.  160;  Barker  z/.  Frivolous. — "The  plaintiff  should  either 
Foster,  29  Minn.  166;  Orange  v  Berry,  have  retained  his  demurrer  and  gone 
24  N.  H.  105,  cited  in  Wells  v.  Jackson  to  argument  upon  the  calendar  or  con- 
Iron  Mfg.  Co.,  44  N.  H.  61;  Peoples,  fessed  the  defendant's  plea,  taking  a 
McCumber,  18  N.  Y.  315,  (Supm.  Ct.  judgment  to  be  levied  of  his  goods  and 
Spec.  T.)  15  How.  Pr.  (N.  Y.)  186,  chattels;  or  have  taken  issue,  suffered 
affirming  27  Barb.  (N.  Y.)  632.  a  verdict  for  the  defendant,  and  then 

Scope  of  Inherent  Power.  —  It  would  moved  for  judgment  non  obstante  vere- 

seem  from  late  cases  in  England  that  die  to,  as  was  done  in  Whittemore  v. 

the  court  has  inherent  power  sum  ma-  Adams,  2  Cow.  (N.  Y.)  626.     The  de- 

rily  to  dispose  of  frivolous  or  vexatious  fendant  is  entitled  to  retain  bis  plea 

pleadings,  irrespective  of  whether  the  upon   the   record  and  have  it  passed 

matter  alleged  is  or  is  not  well  pleaded,  upon  by  the  court,  with  a  view  to  his 

Remmington  v.  Scoles,  (1897)  2  Ch.  1;  writ  of  error."  Davis  v.  Adams,  4 Cow, 

Reichel  v.  Magrath,  14  App.  Cas.  665.  (N.  Y.)  142. 

For  the  scope  of  this  power  at  common  8.  Heaton  v.  Bartlett,  13  Wend.  (N. 

law  and  under   the  codes  see  supra%  Y.)  673;   Temple   v.    Murray,  (Supm. 

pp.   4,   6.      The    English  code  provi-  Ct.)  6  How.  Pr.  (N.  Y.)  329;  Darrow  v. 

sions  relating  to  the  summary  disposi-  Miller,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.) 

tionof  frivolous  or  vexatious  pleadings  247,  3  Code  Rep.  (N.  Y.)  241;   Noble 

did  not  take  away  the  inherent  power  v.  Trowbridge,  (Supm.  Ct.   Spec.  T.) 

of  the  court  to  strike  out  a  defense,  or  1    Code    Rep.   (N.    Y.)  38.    See  also 

stay  or  dismiss  an  action  for  such  de-  Reed   v.    Latson,    15    Barb.    (N.    Y.) 

fects.     Republic  v.    Peruvian    Guano  9,    wherein    it    was    said,    explaining 

Co.,  36  Ch.  D.  489;   Remmington   v.  Brown  v.  Jenison,  3  Sandf.  (N.  Y.)  732, 

Scoles,  (1897)  2  Ch.  1;  Reichel  v.  Ma-  Code  Rep.  N.  S.  (N.  Y.)  156:  "  Prob- 

grath,  14  App.  Cas.  665;   Chaffers  v.  ably  the  court  always  had  the  power 
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Bulet  of  Court.  —  In  some  jurisdictions,  prior  to  the  advent  of 
codes,  this  power  was  recognized  and  embodied  in  rules  of  court.1 

b.  Courts  of  Inferior   Jurisdiction.  —  The  exercise  of 

this  summary  power  in  courts  of  inferior  jurisdiction,  such  as 
those  of  justices  of  the  peace,  if  not  erroneous  as  beyond  their 
jurisdiction,  is  at  least  unnecessary  and  improper.* 

c.  Power  Cautiously  Exercised.  —  Striking  out  sham  or 

frivolous  pleadings  or  rendering  judgment  notwithstanding  them 
is  a  very  summary  and  delicate  proceeding,  and  great  care  should 
be  used  in  the  exercise  of  the  power.5 

of  striking  out  a  frivolous  pleading,  as  tion  of  justice  that  parties  should  be 

they  clearly  had  a  sham  pleading.  compelled  to  take  such  an  appeal  as 

The  Change  Was  Made  in  the  case  of  this  from    a  summary  cause   in   the 

Heaton  v.  Bartlett,  13  Wend.  (N.  Y.)  County   Court.     These    fine   pleading 

672,  on  a  motion  to  strike  out  the  plea  technicalities  should  not  be  entertained 

as  frivolous.     Mr.  Justice  Nelson,  re-  in  these  summary  actions.     It  was  the 

ferring  to  the  remedy  as  outlined  in  duty  of  the  judge,   if  he  thought  the 

the  preceding  note,  said  that  such  had  pleadings  were  irregular,  to  have  him- 

been  the  practice,  but  the  judges  upon  self  amended  them  without  waiting  to 

consultation  had  come  to  the  conclu-  be  asked  by  counsel,  and  to  have  dis- 

sion   to  change   it.     Sham    pleas  and  posed  of  the  case  on  the  merits."     See 

false  pleas  were  stricken  out  on  motion  also  Holmes  v.  Taylor,  32  Nova  Scotia 

at   special    lerms,    and    there    was  no  191. 

reason   why  the  same  course   should  In  Hew  York  the  remedies  provided 

not  be  adopted  in  relation  to  frivolous  for  insufficient  pleadings  in  actions  in 

pleas.  justices',  district,  municipal,  and  like 

1.  In  New  York,  "  by  a  general  rule  inferior  courts  are  held  to  be  exclusive; 
of  the  Supreme  Court,  adopted  in  1837,  and  since  a  motion  to  strike  out  a 
it  was  declared  that  *  false  and  frivo-  pleading  as  sham  or  frivolous  is  not 
lous  pleas  will  be  struck  out  on  motion,  comprehended  within  their  terms,  no 
with  costs  '  (rule  86).  This  rule  was  such  remedy  can  be  invoked.  New 
continued  down  to  the  time  of  the  York  v.  Mason,  4  E.  D.  Smith  (N.  Y.) 
enactment  of  the  code.  It  is  embodied  142;  Humble  v.  McDonough,  (Buffalo 
in  the  rules  established  by  the  court  in  Super.  Ct.  Gen.  T.)  5  Misc.  (N.  Y.)  508. 
1847  (rule  79)."  People  v.  McCumber,  But  see  contra  Sanchez,  etc.,  Co.  v. 
18  N.  Y.  315.  See  also  McMurray  Hirsch,  (Supm.  Ct.  App.  T.)  27  Misc. 
v.  Gifford,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  202.  a  case  in  which  a  motion 
(N.  Y.^  14.  to  strike  out  a  frivolous  denial   was 

In  8onth  Carolina,  court  rule  5  in  force  sustained  without  question, 

in  1850  provided:    "  If  any  frivolous  A  Probate  Court  has,  apart  from  ex- 

or  deceitful  plea  shall  be  filed,  the  ad-  press  statutory  authority,  an  inherent 

verse  party  shall  not  be  obliged  to  de-  jurisdiction    in    common    with    other 

mur  to  the  same,  but  such  plea  shall,  courts,  to  exercise  this  power.     Willis 

on  motion,  be  rejected  by  the  court,  v.   Beauchamp,    11  P.    D.  59,  cited  in 

and  such  judgment  or  order  shall  be  Remmington  v.  Scoies,  (1897)  2  Ch.  1. 

awarded  thereupon  as  shall  be  agree-  8.  Frivolous  Pleadings — California. — 

able  to  justice."     The  plea  termed  by  Burns  v.  Scooffy,  98  Cal.  271. 

the  rule  deceitful  was  the  sham  plea  Florida.  —  Jackson  Sharp  Co.  v.  Hoi- 

mentioned  in  the  English  books.     The  land,  14  Fla.  3S4;  Parkhurst  v.  Stone, 

object  of  the  rule  was  to  disencumber  36  Fla.  456. 

the  case  from  all  irrelevant,  immaterial,  Indiana.  —  Atkinson  v.  Wabash   R. 
and    impertinent   pleading.     Gray   v.  Co.,  143  Ind.  501;  Clark  v.  Jefferson- 
Gidiere,  4  Strobh.  L.  (S.  Car.) 438.     See  ville,  etc.,  R.  Co.,  44  Ind.  248. 
also  Wolfe  v.  Norris,  2  Spears  L.  (S.  New  Jersey.  —  Coykendall  v.  Robin- 
Car.)  322.  son,   39  N.  J.   L.  98;    Hogencamp   v. 

2.  Mantley  v.  Griffin,  25  Nova  Scotia  Ackerman,  24  N.  J.  L.  133. 

117,  wherein  it  was  said:  "  We  do  not  New  York.  —  Molony  v.  Dows,  (C. 
think  it  creditable  to  the  administra-     PI.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  261. 
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2.  Form  and  Scope  of  Eemedy  —  a.  At  Common  Law.  —  At  the 
common  law,  where  the  only  plea  put  in  is  frivolous  x  or  sham,9 
the  plaintiff  may  treat  it  as  a  nullity  and  sign  judgment  as  for 
want  of  a  plea,3  leaving  the  defendant  to  move  to  set  aside  the 
judgment  if  he  considers  himself  aggrieved,4  or  may  apply  to  the 

North  Carolina.  —  Campbell  v.  Pat-  Mississippi.  —Stele    v.    Morgan,   59 

ton,  113  N.  Car.  481,  citing  Womble  v.  Miss.  349;  Pool  v.  Hill.  44  Miss.  306: 

Fraps,  77  N.  Car.  198.  Templeton  v.  Planters'  Bank,  5  How. 

England.  —  Stephenson    v.   Garnett,  (Miss.)  169. 

(1898)  1  Q.  B.  677;  Cholmeley's  School  New  Hampshire.  —  Orange  v.  Berry, 

v.  Sewell,  (1893)  2  Q.  B.  254;  Haggard  24  N.  H.  105. 

v.    Pelicier    Freres    (1892)    A.   C.   61;  New  Jersey.  —  Shot  well   v.    Dennis, 

Atty.-Gen.    v.   London,  etc.,    R.   Co.,  14  N.  I.  L.  501. 

(1892)  3  Ch.  274;  Law  ranee  v.  Norreys,  New     York. — Sharp    v.     Sharp,    1 

15  App.  Cas.  210,  affirming  39  Ch.  D.  Wend.  (N.  Y.)  14;  Falls  v.  Stickney,  3 

213:  Dawkins  v.  Saxe  Weimar,  1  Q.  Johns.  (N.  Y.)  541;  Corning  v.  Haighf, 

B.  D.  499;  Castro  v.  Murray,  L.  R.  10  (Supm.  Ct.)  1  Code  Rep.  (N.  Y.)  71. 

Exch.  213;  Hamilton  v.  Anderson,  6  Pennsylvania.  —  Christine    v.    Man- 

W.  R.  737.  derson,  2  Pa.  St.  363. 

8ham  Pleadings.  —  The  power  to  treat  Tennessee.  —  Burrow   v.   Dickson,   I 

a  plea  as  sham   should   be  carefully  Overt.  (Tenn.)  366,  4  Fed.   Cas.  No. 

exercised,  and  not  extended  beyond  its  2,203. 

just  limits.     It  is  a  power  simply  to  United  States.  —  Burrow  v.  Dickson, 

inquire  whether  there  is  any  fact  to  be  Brun.  Col.  Cas.  (U.  S.)  101;  Garland 

tried,  and  not  of  determining  on  con-  v.  Davis,  4  How.  (U.  S.)  131;  Simonton 

Aiding    affidavits    the   merits  of    the  v.  Winter,  5  Pet.  (U.  S.)  148. 

issues    raised.     Gosiorfs  v.  Taafe,    18  England.  —  Murray    v.    Hubbart,    1 

Cal.  386.  Patrick  v.  McManus,  14  Colo.  B.  &  P.  645;  Gray  v.   SidnefT,  3  B.  & 

65,  20  Am.  St.   Rep.  253;    Barker  v.  P.  395. 

Foster,  29  Minn.  166;  People  v.  Mc-  2.  Morton  v.  Jackson,  2  Minn.  219; 

Cumber,   18  N.  Y.  315,  72  Am.  Dec.  Thigpen  v.  Mississippi  Cent.  R.  Co., 

515,  (Supm.  Ct.  Spec.  T.)  15  How.  Pr.  32  Miss.  347;  Walter  z.  Walter,  35  N. 

(N.  Y.)  186,  affirming  27  Barb.  (N.  Y.)  J.  L.  262;  Nichols  v  Jones,  (Supm.  Ct. 

632;  Humble  v.  McDonough,  (Buffalo  Spec.  T.)  6  How.  Pr.  (N.  Y.)355;  Dar- 

Super.  Ct.  Gen.  T.)  5  Misc.  (N.  Y.)so8;  row  v.  Miller,  (Supm.  Ct.)  5  How.  Pr. 

Henry  Hubber  Co.  v.  McAllester,  (N.  (N.  Y.)  247,  3  Code   Rep.  (N.  Y.)  241. 

Y.  City  Cl.  Gen.  T.)  1  Misc.  (N.  Y.)  See    also    Samuel    Cupples    Wooden 

483;    McCarty  v.  O'Donnell,  7   Robt.  Ware  Co.   v.  Jensen,  4  Dak.  149, per 

(N.  Y.)  431;  Werlheimer  v.  Morse,  23  Church,  J.,  dissentiente. 

Cine.  L.  Bui.  455,   10  Ohio  Dec.  (Re-  3.  At  the  early  law,    where  a  plea 

print)  814;    Tharin  v.  Seabrook,  6  S.  purporting    to    answer  only    one    of 

Car.  113;  Nova  Scotia  Bank  v.  Chip-  several  counts  was  frivolous,  it  could 

man,  7  Nova   Scotia  521,    wherein  it  not  be  treated  as  a  nullity  and  judg- 

was  said  that  the  province  of  the  court  ment  signed  unless  the  plaintiff  entered 

or  judge  is  "  not  to  establish  a  fact,  a.  nolle  prosequi  as  to  the  other  counts, 

but  rather  to  ascertain  whether  there  Eddison  v.  Pigram,  16  M.  &  W.  13S; 

is  a  fact  to  be  tried."  Putney  v.  Swann,  2  M.  &  W.  72;  Fraser 

1.  Alabama.  —  Sadler    v.    Fisher,    3  v.   Newton,   8   Dowl.    773.      See    also 

Ala.  200;  Stanley  v.  Hill,  9  Port.  (Ala.)  Sewell  v.  Dale,  8  Dowl.  309. 

368;     Hazard     v.     Purdom,    3     Port.  4.  Application  to  Court.  —  No  applica- 

(Ala.)  43.  tion  to  the  court  is  necessary  if  the  in- 

Arkansas.  —  Crary  v.  Ashley,  4  Ark.  ference  is  irresistible  that  the  plea  is 

203.  sham  or  frivolous.    Sadler  v.  Fisher,  3 

Florida.  —  Huling  v.    Florida    Sav.  Ala.  200;  Crary  v.  Ashley,  4  Ark.  203; 

Bank,  19  Fla.  695;  Jordan  v.  John  Ryan  Falls  v.  Stickney,  3  Johns.  (N.  Y.)  541; 

Co.,  35  Fla.  259.  Bell  v.  Alexander,  6  M.  &  S.  133,  cited 

Kentucky.  —  Crews  v.  Newland,  3  T.  in  1  Chitt.  524,  note,  18  E.  C.  L.  155, 

B.  Mon.  (Ky.)  135,  cited  in  Depew  v.  note;  Phillips  v.  Bruce,  6  M.  &  S.  135, 

Limestone  Bank,  1  J.  J.  Marsh.  (Ky.)  cited  in  1  Chit.  524,  note,  18  E.  C   L. 

378.  155;  Prior  r.  Smith,  6  Dowl.  299.     It 
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court  for  an  order  quashing,  setting  aside,  or  striking  out  the  plea.1 

6.  Under  Statutory  Provisions  —  (i)  In  General.  —  The 

usual  remedy  provided  by  the  statutes  for  a  sham  or  false  plead- 
ing is  a  motion  to  strike  out  or  set  aside,  and  for  a  frivolous  plead- 

seems,  however,  that  the  party  is  at  Illinois.  —  McClure  v.  Williams,  65 

liberty  to  make  such  an  application  in  III.  390. 

every  case.     Crary  v.  Ashley,  4  Ark.  Indiana.  —  Rudisill  v.  Sill,  4  Blackf. 

203;  Gray  v.  Sidneff,   3  B.  &  P.  396,  (Ind.)  282. 

wherein,  discussing  a  plea  manifestly  Afississippi. —  Thigpen  v.  Mississippi 

frivolous,  it  was  held  that  perhaps  it  Cent.  R.  Co.,  32  Miss.  347;  Stale  r. 

would   have    been   the   more  regular  Morgan,  59  Miss.  349;  Pool  v.  Hill,  44 

mode  of    proceeding  to  have  signed  Miss.  306,  citing  Marshall  v.  Hamilton, 

judgment  as  for  want  of  a  plea,  with-  41  Miss.  230;  Hartford  F.  Ins.  Co.  v. 

out  any  application  to  the  court.     Con-  Green,  52  Miss.  332,  citing  Hunter  v. 

tra%  Hatcher  v.  Barchard,  4  Jur.  799.  Williams,  44  Miss.  721. 

Whenever  a  party  acts  on  his  own  New  Jersey, —  Shotwell   v.    Dennis, 

responsibility,  instead  of  applying  to  14  N.  J.  L.  501. 

the  court,  he  must  clearly  prove  his  New    York.  —  Darrow    v.    Miller, 

right  so  to  treat  the  plea  at  the  risk  of  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  247,  3 

delay  and  costs,  and  perhaps  an  action  Code  Rep.  (N.  Y.)  241  [citing  Heaton 

for  damages.     Walter   v.   Walter,   35  v.  Banlett,  13  Wend.  (N.  Y.)  672,  and 

N.  J.   L.  262;  Thomas  v.  Smithiss,  4  lowry  v.   Hall,   1    Hill  {N.  Y.)  663]; 

Taunt.  668,  cited  in  Anonymous,  1  Chit.  Nichols  v.  Jones,  (Supm.  Ct.  Spec.  T.) 

355,  18  E.  C.  L.  106.  6  How.  Pr.  (N.  Y.)  355  [citing  Brewster 

In  How  Jersey  this  practice  is  declared  v.  Hall,  6  Cow.  (N.  Y.)  34,  and  Stew- 
by  statute.  Gen.  Stat.,  p.  2557,  §  144,  ard  v.  Hotchkiss,  2  Cow  (N.  Y.)  635]; 
p.  2558,  §  148;  Walter  v.  Walter.  35  N.  Corning  v.  Haight,  (Supm.  Ct.)  1  Code 
J.  L.  262.  Rep.  (N.  Y.)  71. 

In  Mississippi,  under  Code  1871,  g  597  Pennsylvania.  —  Moelling  v.  Lehigh 

(Annot.  Code  1892,  §  684),  this  practice  Nav.  Co.,  1  W.  N.  C.  (Pa.)  92;  Leeds 

is  provided  against  a  party  who  shall  v.  Dedrick,  2  W.  N.  C.  (Pa.)  427;  Wil- 

plead   several    pleas,   replications,  or  son   v.  Jones,   6  W.  N.  C.  (Pa.)  157; 

other  pleadings  together,  without  leave  Bickford  v.  Ice  Co.,  7  W.  N.  C.  (Pa.) 

of  court,  except  in  cases   where  the  16;  Boyer  v.  Clair bonei   7   W.  N.  C. 

same  is  allowed  by  law.     Hartford  F.  (Pa.)  360;  Large  v.  McCarthy,  19  W. 

Ins.  Co.  v.  Green.  52  Miss.  332,  citing  N.  C.  (Pa.)  182. 

Hunter  v.  Wilkinson,  44  Miss.  721.  Tennessee.  —  Burrow   v.    Dickson,    1 

Bale  to  Plead.  —  Whete  a  plea  put  in  Overt.   (Tenn.)  366,  4  Fed.  Cas.  No. 

is  a  nullity,  it  is  nevertheless  a  waiver  2,203,  Brun.  Col.  Cas.  (U.  S.)  101. 

of  the  want  of  a  regular  rule  to  plead,  Texas.  —  Brewer*.  West,  2 Tex.  376; 

so  that  the  plaintiff  may  sign  judgment  Hays  v.  Stone,  36  Tex.  181;  Ryan  p. 

without    having    entered    such     rule.  Jackson,  11  Tex.  392. 

Perry  v.  Fisher,  6  East  549;  Lockhart  England.  —  Rix  v.  Kingston.  3  Dowl. 

v.  Mackreth.  5  T.  R.  661.  158;  Balmanno  v.  Thompson,  8  Dowl. 

Plea  to  Amended  Declaration.  —  Where  76,  6  Bing.  N.  Cas.  153,  37  E.  C.  L.  324; 

a  plea  filed  before  a  declaration  has  Miley   v.  Walls,   1    Dowl.   648;    Hop-' 

been  amended  is  not  responsive  after  good  v.  Wright,  2  B.  &  P.  N.  R.  188; 

such  amendment,  it    may  be   treated  Hickey  v.  Burt,  7  Taunt.  49,  2  E.  C.  L. 

as  a  nullity,  and   without  moving  to  48;  Wallace  v.  Cumberland,  4  T.  R. 

strike  it  out  judgment  may  be  entered  370;    Deshons  v.    Head,    7   East  383: 

as  if  it  had  not  been  filed.     Jordan  v.  Vincent  v.  Groome,  1  Chit.  182,  18  E. 

John  Ryan  Co.,  35  Fla.  259.     See  also  C.  L.  62. 

Led  better  v.  Mc  Williams,  go  Ga.  43.  Where  It  It  Doubtful  whether  the  plea 

1.  Alabama.  —  Hazard  v.  Purdom,  3  can  be  treated  as  a  nullity,  it  is  the 

Port.  (Ala.)  43.  safer  course  not  to  sign  judgment,  but 

Arkansas.  —  Crary  v.  Ashley,  4  Ark.  to  demur  or  move  the  court  to  set  the 

203,  the  court  saying*  *•  It  was  the  old  plea  aside.     U.  S.  v.  Spencer,  2  Mc- 

rule  of  the  common  law,  if  the  pleas  Lean   (U.   S.)  405;    Idle  v.  Crutch,   1 

appeared  to  be  unnecessary  and  im-  Chit.  524,  18  E.  C.  L.  155:  Anonymous, 

proper,  to  strike  them  out  upon   mo-  1  Chit.  355.  note.  18  E.  C.  L.  106,  note. 

tion.'t  S.e  also  Miley  v.  Walls,  1  Dowl.  648. 
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ing  a  motion  for  judgment  notwithstanding  it;  but  in  some 
jurisdictions  the  former  remedy  alone  is  given  for  both  sham  and 
frivolous  pleadings.1 

Various    Remedies. — "In    all    such  and  in   Witherspoon    v.    Van    Dolar, 

cases  [sham  pleas]  the  plaintiff  may  (Supm.  Ct.)  15  How.  Pr.  (N.  Y.)  266, 

disregard  the  plea  which  asserts  that  it  was  said   that  the  application  is  a 

which  the  record  shows  to  be  false,  and  motion. 

take  his  judgment  as  for  want  of  a  Sham  Pleas.  — "  Under  the   English 

plea,  or  strike  it  out  as  a  nullity  and  practice,   where  such   plea  had    been 

take  his  judgment  by  default,  nil  did t,  interposed,  and  its  falsity  was  appar- 

or  non  sum  informatus,  as  the  case  may  ent  on  the  face  of  the  pleading,   or 

require."    Thigpen  v.  Mississippi  Cent,  shown  by  uncontradicted  affidavits,  the 

R.  Co.,  32   Miss.  347,  citing  1  Tidd's  plaintiff  was  permitted  to  enter  judg- 

Pr.  272.  564.  ment  for  want  of  a  plea;  and  the  same 

Where  Several  Fleas  Have  Been  Prop-  practice  obtained  in  New  York  previous 

erly  Put  In,  if  some  only  are  sham  or  to  the  adoption  of  the  code.    Since  that 

frivolous,  the  only  remedy  which  may  time  such  pleas  are  stricken  out  on 

be  invoked  is  to  strike  the  defective  motion,    as    is    the    case    under    our 

pleas  from  the  files;  whereas  if  all  are  statute."     Morton  v.  Jackson,  2  Minn, 

thus  defective,  they  may  be  treated  as  219. 

nullities  and  judgment  may  be  taken  In  England  the  application  is  made 

as  for  want  of  a  plea.     State  v.  Mor-  by  summons  issued  out  of  chambers, 

gan,  59  Miss.  349.  Metropolitan  Bank  v.  Pooley,  10  App. 

At    Chambers.  —  "If    the    plea    was  Cas.  210;  Atty.-Gen.  v.  London,  etc.,  R. 

frivolous  you  might  have,  applied  to  a  Co.,  (1892)3  Ch.  274;  Edmunds  v.  Atty.- 

judge  at  chambers  to  set  it  aside."  Per  Gen.,  38  L.  T.  N.  S.  213,  2C  W.  R.  550. 

Alderson,  B.,  in  Rix  v.  Kingston,  3  Waiver  of  Time  for  Filing.  —  Although 

Dcwl.  158.  the  law  requires  that "  motions  filed 

Character  of  Motion.  —  A  motion  in  in  term  shall  be  filed  at  least  one  day 

Pennsylvania  to  strike  off  a  plea  is  such  before  the  day  they  may  be  argued  and 

a.  motion  as  must  be  placed  on   the  determined,"  this  provision    may  be 

miscellaneous- argument    list  and  not  waived,  and  a  motion  to  strike  out  a 

on  the  current-motion  list.     Osner  v.  pleading  may  be  determined  on   the 

Vollrath,  15  W.  N.  C.  (Pa  )  301.  day  when  it  is  filed,  if  both  parties  are 

A  New  Assignment  is  not  a   proper  present  and  do  not  object  to  its  being 

method  for  disposing  of  a  plea  which  taken  up.     Cashman  v.  Anderson,  26 

is  not  responsive  to  the  declaration  and  Mo.  67,  cited  in  State  v.  Underwood,  76 

does  not  set  out  matters  of  legitimate  Mo.  632. 

defense.    Wilson  v.  Marks,  18  Fla.  322.  Such  Applications  Should  Usually  Be  in 

Continuance.  —  Under  a  statute  giving  Writing.  —  Paddock  v.  Somes,  102  Mo. 

to  the  plaintiff  a  right   to  a  general  226,   wherein    it    was    said:    *'  When 

continuance  whenever  the  defendant  used  for  the  purpose  of  striking  out  a 

has  filed  pleas  after  he  is  in  default,  the  pleading  or  a  portion  thereof,  a  motion 

plaintiff  is  entitled  to  such  continuance  is  governed   by  the   rules  governing 

where  the  defendant  has  pleaded  frivo-  demurrers.    *    *    *    For  such  an  oc- 

lous   pleas  and  afterwards  has    filed  casion   it  is  just  as  necessary  that  a 

issuable  ones.     Crews  v.  Newland,  3  T.  motion  shoujd  be  in  writing  as  that  a 

B   Mon.  (Ky.)  135.  demurrer  should  be."     Cited  in  Phil- 

1.  See  statutory  provisions  cited  su-  bert,  etc.,  Mfg.  Co.  v.  Dawson,  77  Mo. 

f>ra,  p.  9.  App.  122.     See  also  Code  Iowa,  £  3551. 

Frivolous  Pleadings.  —  Some    of    the  A  Motion  to  Strike  Ont  Cannot  Be  Be- 

statutory  provisions  relating  to  frivo-  newed  on  the  same  grounds  originally 

lous   pleadings  are   that  a  party  may  passed  upon,  without  leave  of  court, 

"apply"   for  judgment.      In   a  few  Schultze  v.   Rodewald,  (Supm.  Ct.)  1 

cases  it  is  intimated  that  this  means  Abb.  N.  Cas.  (N.  Y.)  365.    See  also 

some  other  form  of  application  than  a  School   Dist.   No.   25  v.  Stone,  (Colo, 

motion,  Foote  v.  Carpenter.  7  Wis.  395;  App.  1900)  59  Par.  Rep.  885. 

Witherhead  v.  Allen,  28  Barb.  (N.  Y.)  Successive  Motions.  —  The  denial  of  a 

661,  reversed  on  other  grounds  4  Abb.  motion  attacking  an  answer  as  frivo- 

App.  Dec.  (N.  Y.)  628,  3  Keyes  (N.  Y.)  lous  does  not  prevent  a  motion  to  strike 

562;  but  a  motion  is  generally  brought,  itoutassham.    Kreitz  v.  Frost,  (Supm. 
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(2)  Signing  Judgment  as  at  Common  Law,  —  The  practice  in 
code  states  no  longer  recognizes  the  right  of  a  party  to  sign  judg- 
ment on  his  own  responsibility  as  at  common  law;1  but  it  seems 
that  although  the  remedy  given  is  striking  out,  the  party  may 
move  for  judgment  directly,  since  he  will  be  entitled  to  have 
judgment  entered  up  after  the  pleading  is  stricken  out,  unless 
leave  to  plead  anew  is  given.9 

(3)  Pleadings  in  Part  Sham  or  Frivolous  —  (a)  Motion  for  Judgment. 
—  Under  statutes  which  provide  a  motion  for  judgment  as  the 
remedy  for  a  frivolous  answer  or  reply,  the  objection  for  frivo- 
lousness  must  extend  to  and  embrace  the  whole  pleading.  If  any 
valid  issues  are  raised  the  cause  must  be  tried  or  otherwise  dis- 
posed of  in  due  course.* 

Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  T.)  15  Abb.  Pr.  (N.  Y.)  326,  24  How. 

277.     Contra  in  Iowa,  where  it  is  pro-  Pr.  (N.  Y.)  49. 

vided  by  the  code  that  bat  one  motion        2.  Sands  v    Mac  I  ay,  2  Mont.  35,  re- 

assailing  a  pleading  shall  be  filed,  tin-  versed  on  other  grounds  in  94  U.  S. 

less  such  pleading  is  amended  after  f$fo%ciHng  Lorn  me  r.  Kin tzing,  1  Mont. 

the  filing  of  a  motion  thereto.    Code,  295;  Kreitz  v.  frost,  (Supm.  Ct.  Spec. 

§  3551.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  277;  Lake 

Beferenee  of  Issues.  —  It  is  error  for  v.   Steinbach,   5  Wash.  659;  Guth  v. 

the  court  to  refer  issues  raised  by  frivo-  Lubach,  73  Wis.  131.     See  also  Lefterts 

lous  pleadings,  but  if  the  issue  on  a  v.  Snediker,   (Supm.    Cu   Gen.   T.)   1 

good  plea  is  included  in  a  reference  it  Abb.  Pr.  (N.   Y.)  41.     Contra,  Tharin 

may  be  sustained  as  to  that  and  re-  v.  Seabrook,  6  S.  Car.  113. 
versed    as    to   the    others.    Flack  v.        Motion  to  Strike  Oat  and  for  Judgment. 

D 1  arson,  69  N.  Car.  42.  — It  is  proper  practice  to  combine  in 

Alternative  Order. -- Pleadings  of  this  one  motion  a  request  that  the  plead- 

character  should  be  finally  disposed  of,  ing  be  stricken  out  and  for  judgment. 

and  it  is  improper  to  allow  the  party  at  Deshons  v.  Head,  7  East  383;  People 

fault  to  proceed  on  condition  that  he  v.   McCumber,  27   Barb.  (N.  Y.)  632, 

pays  a  sum  of  money  into  court  or  affirmed  1%  N.  Y.  315,  72  Am.  Dec.  515, 

gives  bond  to  secure  the  adverse  party's  (Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.) 

costs  in  case  the  latter  is  successful.  186,  thus  construed  in  Kreitz  v.  Frost, 

Mittens  v.  Foreman,  58  L.  J.  Q.  B.  40;  (Supm.  Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S.  (N. 

Banks  v.  Batton,  30  Nova  Scotia  386.  Y.)277;  Bachman  v.  Everding,  1  Sawy. 

1.  Samuel  Cupples  Wooden  Ware  (U.  S.)  70,  2  Fed.  Cas.  No.  708;  Ore- 
Co.  v.  Jensen,  4  Dak.  149,  dissenting  gonian  R.  Co.  v.  Oregon  R.,  etc.,  Co., 
opinion  of  Church,  J.;  Rudisill  v.  Sill,  10  Sawy.  (U.  S.)  464:  Jones  v.  Rowley, 
4  Blackf.  (ind.)  282;  Bergman  v.  73  Fed.  Rep.  286;  Fuller  7/.  Claflin,  93 
Howell,  (C.  PI.  Spec.  T.)  3  Abb.  Pr.  U.  S.  14,  wherein  it  was  said  that  an 
(N.  Y.)  329;  Strout  v.  Curran,  (Supm.  order  to  strike  out  an  answer  is  not 
Ct.  Spec.  T.)  7  How  Pr.  (N.  Y.)  36;  mere  procedure,  but  the  ending  of  the 
Corning  v.  Haight,  (Supm.  Ct.)  1  Code '  cause,  leaving  the  action  undefended 
Rep.  (N.  Y.)  71;  Hartness  v.  Bennett,  and  with  a  right  to  immediate  judg- 
(Supm.  Ct.  Spec.  T.)  1  Code  Rep.  (N.  ment.  See  also  Thomas  v.  Harrop, 
Y.)  67,  3  How.  Pr.  (N.  Y.)  289,  citing  (Supm.  Ct.  Spec  T.)  7  How.  Pr.  (N. 
Swift  v.  De  Witt,  (Supm.  Ci.)  1  Code  Y.)  57. 

Rep.  (N.  Y.)  25,  3  How.  Pr.  (N.  Y.)        3.  New  York.  —  Mungerc  Shannon, 

281.  61  N.  Y.  261;  Strong  v.  Sproul,  53  N. 

Effort  of  Statutory  Provisions  Relating  Y.  497,  reversing  4  Daly  (N.  Y.)  326; 

to  Sham  and  Frivolous  Pleadings.  —  In  Thompson  v.  Erie  R.  Co.,  45  V.  Y. 

states  having  these  statutory  remedies  468;  Laurie  v.  Duer,  (Supm.  Ct.  Spec, 

for  sham  and  frivolous  pleadings  it  has  T.)  61  N.  Y.  Supp.  930;  Owens  v.  R. 

been   held    that    they    supersede    the  Hudnut's  Pharmacy,  (Supm.  Ct.  Gen. 

practice  of  treating  a  plea  as  a  nullity.  T.)  35  N.  Y.  St.  Rep.  567;  Colt  v.  Davis, 

Decker  r.  Kitchen,  21  Hun  (N.  Y.)  332;  5^  Hun  (N.  Y.)  366,  16  Civ.  Pro.  (N. 

Ross  v.   Longmuir,  (Supm.   Ct.   Gjo.  Y.)  180;  Grocers*  Bank  v.  O'Rorke,  6 
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(b)  Motion  to  Strike  Out . —  aa.  Frivolous  Answers  or  Defenses  —  As 
Irrelevant  Answers  or  Defenses.  —  One  or  more  frivolous  defenses  which 
are  less  than  the  whole  answer  may  be  stricken  out  as  irrelevant 
under  a  statute  providing  a  motion  to  strike  out  as  a  remedy  for 
irrelevant  answers  or  defenses ;  *  but  although  such  latter  provision 
includes  irrelevant  answers  as  well  as  irrelevant  defenses,  it  has 
been  held  that  where  the  entire  answer  is  frivolous  it  cannot  be 
stricken  out  as  irrelevant,  the  remedy  by  motion  for  judgment 
being  exclusive.9 

Effect  of  These  Constructions.  —  In  New  York,  consistently  with  these 
constructions,  "  irrelevant  "  having  been  dropped  from  this  pro- 
vision of  the  old  code  as  being  equivalent  to  "  frivolous/ '  3  it  is 
held  that  a  frivolous  answer  or  defense  cannot  be  expunged  from 
the  record,  but  that  the  remedy  by  motion  for  judgment  is  exclu- 
sive.* These  decisions  in  effect  deny  any  inherent  power  in  the 
court,  and  are  opposed  by  other  cases  decided  in  the  same  state.* 

Hun  (N.   Y.)  18;    Siriani  v.  Deutsch,  649,  8  Hove.  Pr.  (N.  Y.)  149;  Carpenter 

(N.  Y.  Super.  Ct.  Spec.  T.)  12  Misc.  (N.  v.  Bell,  1  Robt.  (N.  Y.)  711.     See  also 

Y.)  213;  Lee  Bank  v.  Kitching,  7  Bosw.  Leffens  v.  Snediker,  (Supm.  Ct.  Gen. 

(N.  Y.)  664,  11  Abb.   Pr.  (N.   Y.)  435;  T.)  1  Abb.   Pr.  (N.  Y.)  41;  Lock  wood 

Herbert  v.  Servin,  1  N.  Y.  L.  Bui.  89;  v.  Salhenger,  (C.  PI.  Spec.  T.)  18  Abb. 

Lee  v.  Black,  1  N.  Y.  L.  Bui.  17.  Pr.  (N.  Y.)  136;    Henderson  v.  Man- 

South  Carolina.  —  Grayson  t/.  Harris,  ning,  (N.  Y.  City  Ct.  Spec.  T.)  5  Civ. 

37  S.  Car.  607;  American  Button-Hole,  Pro.   (N.   Y.)  221;    Seward   v.   Miller, 

etc.,  Co.  z.  Hill,  27  S.  Car.  164;  Tharin  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y  ) 

v.  Seabrook,  6  S.  Car.  113;  Boylston  z\  312. 
Crews,  2  S.  Car.  422.  3.  See  supra \  p.  28. 

Partial  Defenses.  —  Under  a  provision  4.  Colt  v.  Davis,  50  Hun  (N.  Y.)  366, 
which  authorizes  a  "  partial  defense,"  16  Civ.  Pro.  (N.  Y.)  182;  Siriani  v. 
if  such  a  defense,  pleaded  to  a  part  of  Deutsch,  (N.  Y.  Super.  Ct.  Spec.  T.)  12 
the  demand,  is  sham  or  frivolous,  it  Misc.  (N.  Y.)  213;  Owens  v.  R.  Hud- 
seems  that  judgment  should  be  allowed  nut's  Pharmacy,  (Supm.  Ct.  Gen.  T.) 
for  such  part  of  the  demand,  and  the  20  Civ.  Pro.  (N.  Y.)  145;  Metzger  v. 
action  should  be  severed  and  continued  Metropolitan  El.  R.  Co.,  (Supm.  Cr. 
as  to  the  part  to  which  a  good  defense  Gen.  T.)  21  N.  Y.  Supp.  676;  Farmers, 
is  pleaded.  Colt  v.  Davis,  50  Hun  etc  ,  Nat.  Bank  v.  Rogers,  (Buffalo 
(N.  Y.)  366,  16  Civ.  Pro.  (N.  Y.)  180,  per  Super.  Ct.  Gen.  T.)  19  N.  Y.  St.  Rep. 
Landon,  J.,  distinguishing  Strong  v.  464;  Whitehall  Lumber  Co.  v.  Edmans, 
Sproul,  53  N.  Y.  497.  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  Supp.  721. 

1.  Thompson  v.  Erie  R.  Co.,  45  N.  See  also  Morton  v.  Jackson,  2  Minn. 
Y.  468;  Newman  z\  Livingston  County,  219. 

45  N.  Y.  676,  modifying  1  Lans.  (N.  Y.)  Consolidated    Actions.  —  Where     two 

476;    Walker    v.    Hewitt,   (Supm.   Ct.  v  actions  of   similar  character,   and   in 

Spec.   T.)   11    How.    Pr.   (N.    Y.)  395;  which  like  answers   were   filed,    were 

Lock  wood  v.  Salhenger,  (C.  PI.  Spec,  consolidated,  there  was  held  to  be  no 

T.)  18  Abb.  Pr.  (N  Y.)  136;  Henderson  authority  for  striking  out  one  of  them, 

v.  Manning,  (N.  Y.  City  Ct.  Spec.  T.)  since  it  was  not  proved  to  be  sham, 

5  Civ.  Pro.  (N.  Y.)  221:  Yancey  County  and  no  other  ground  exists  for  strik- 

v.  Piercy,  72  N.  Car.  181.  ing  out  an  answer  or  defense.     Colt 

2.  Strong  v.  Sproul,  53  N.  Y.  497,  v.  Davis,  50  Hun  (N.  Y.)  366,  16  Civ. 
reversing  4  Daly  (N.  Y.)  326;  Fettretch  Pro.  (N.  Y.)  180. 

v.  McKay,  47  N.  Y.  426,   11  Abr.   Pr.  5.  Reed  v.  Latson,  15  Barb.  (N.  Y,) 

N.  S.  (N.  Y.)453;  Thompson  v.  Erie  R.  9,   the  court  saying:   "Probably   the 

Co.,  45  N.  Y.  468;  Briggs  v.  Bergen,  court  always  had  the  power  of  striking 

23  N.  Y.  162;  Clough  v.   Murray,  (N.  out  a  frivolous  pleading,  as  they  clearly 

Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  had  a  sham  pleading;"   Matthews  v. 

Y.)  97;  Hull  v.  Smith,  I  Duer  (N.  Y.)  Beach,  5  Sandf.  (N.  Y  )  256,  reversed  on 
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At  Irrelevant  and  Immaterial  Matter.  —  There  is  a  difference  of  opinion 
as  to  whether  an  entire  defense  which  is  frivolous  may  be  stricken 
out  as  irrelevant  or  immaterial  matter  contained  in  a  pleading, 
within  a  provision  authorizing  the  expunging  of  such  matter  on 
motion.     By  the  weight  of  authority  it  seems  that  it  cannot.1 

bb.  Sham  and  Irrelevant  Answers  or  Defenses.  —  Under  statutes 
which  provide  for  the  striking  out  of  irrelevant  answers  or  defenses 
on  motion,  the  whole  answer,  if  thus  defective,  or  one  or  more 
separate  defenses,  may  be  expunged  ;*  but  a  portion  of  the  allega- 
tions which  constituted  a  single  answer  or  defense  cannot  be 
stricken  out  as  sham  or  irrelevant  under  such  provisions.  The 
whole  answer  or  defense  must  be  stricken  out  or  left.3 


other  grounds  8  N.  Y.  173;  Brown  v. 
Jenison,  3  SanJf.  (  N.  Y.)  732,  Code 
Rep.  N.  S.  (N.  Y.)  156;  While  v.  Kidd. 
(Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N. 
Y.)  68,  2  Code  Rep.  (N.  Y.)  47;  Mullen 
v.  Kearney,  (Supm.  Ct.  Spec.  T.)  2  Code 
Rep.  (N.  Y.)  18;  Aymar  v.  Chase,  (Supm. 
Ct.)  Code  Rep.  N.  S.  (N.  Y.)  141.  See 
also  late  cases  to  the  same  effect:  Har- 
ney v.  Provident  Sav.  L.  Assur.  Soc,  41 
N.  Y.  App.  Div.  410;  Barton  v.  Griffin, 
36  N.  Y.  App.  Div.  572,  affirming  24 
Misc.  (N.  Y.)  453,  Putnam,  J.,  dissent- 
ing\  Popper  v.  Bingham,  (N.  Y.  City 
Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  173,  and 
New  York  cases  cited  supra,  p.  48, 
note  3 

1.  Goodwin  v.  Robinson,  30  Ark. 
535;  Fettretch  v.  McKay,  47  NT  Y.  426, 
11  Abb.  Pr.  N.  S.  (N.  Y.)  453;  Good- 
man v.  Robb,  41  Hun  (N.  Y.)  605  Fas- 
nacht  v.  Stehn,  53  Barb.  (N.  Y.)  650; 
Fabbricotti  v.  Launitz,  3  Sandf.  (NT.  Y.) 
743;  Collins  v.  Coggili,  7  Robi.  (N.  Y.) 
81;  Matthews  v.  Beach,  5  Sandf.  (N. 
Y.)  256,  reversed  on  other  grounds  8  N. 
Y.  173;  Lipman  v.  Lipman.  1  N.  Y. 
Law  Rec.  242.  See  also  Whitehall 
Lumber  Co.  v.  Edmans,  (S'jprn.  Ct. 
Gen.  T.)  4  N.  Y.  Supp.  721;  Hull  v. 
Smith,  1  Duer(M.  Y.)  649.  8  How.  Pr. 
(N.  Y.)  149;  Van  Valen  1.  Lapham, 
(N.  Y.  Super.  Ct.  Spec.  T.)  13  How. 
Pr.  (N.  Y.)  240;  Maretzek  v.  Cauld- 
well,  (N.  Y.  Super.  Ct.  Gen.  Tj  19  Abb. 
Pr.  (N.  Y.)  35,  citing  Kins?  v.  Ulica  Ins. 
Co.,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
(K.  Y.)  485;  Lock  wood  */.  Salhenger, 
(C.  PI.  Spec.  T.)  18  Abb.  Pr.  (N.  Y.) 
136;  Bell  v.  Ogden,  (Supm.  Ct.)  13 
Abb.  Pr.  (N.  Y.)  93,  note.  Contra, 
Yancey  County  v.  Piercy,  72  N.  Car. 
i8r.  See  for  a  full  discussion  of  this 
subject  and  citation  of  authority,  arti- 
cle Surplusage. 


2.  California.  —  Larco  v.  Casaneu- 
ava,  30  Cal.  561. 

Colorado.  — Sleinhauer  v.  Col  mar,  11 
Colo.  App.  494;  Cochrane  v.  Parker,  5 
Colo.  App.  527. 

Idaho.  —  Goldstein  v.  Krause,  a 
Idaho  271. 

New  York.  —  Strong  v.  Sproul.  53 
N,  Y.  497,  reversing  4  Daly  (N.  Y.)  326; 
Lee  Bank  v.  Kitching,  7  Bosw.  (N.  Y.) 
664,  11  Abb.  Pr.  (N.  YO435;  Slack  v. 
Cotton,  2  E.  D.  Smith  (N.  Y.)  398; 
Kurtz  v.  McGuire,  5  Duer  (N.  Y.)  660; 
Sherman  v.  Boehm,  13  Daly  (N.  Y.)  42, 
7  Civ.  Pro.  (N.  Y.)  34,  1  How.  Pr.  N. 
S.  (N.  Y.)  278;  Clough  v.  Murray,  (N. 
Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr. 
(N.  Y.)  97;  Van  Benschoten  v.  Yaple, 
(Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 

Y.)  97. 

Wisconsin.  —  National  Distilling  Co. 

v.  Cream  City  Importing  Co.,  86  Wis. 

352. 

Code  Denials.  —  Each  denial  of  sepa- 
rate allegations  of  the  complaint  is  a 
separate  defense,  and  may  be  stricken 
out  under  such  a  provision.  Sherman 
v.  Boehm,  13  Daly  (N.  Y.)  42,  7  Civ. 
Pro.  (N.  Y.)  34.  1  How.  Pr.  N.  S.  (N. 
Y.)  278.  But  to  the  effect  that  a  denial 
is  not  a  defense  see  Meurer  v.  Brink- 
man,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N. 
Y.)  12;  Kelly  v.  Sam  mis,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  6. 

Bednndant  Answer  or  Defense.  —  "  Ir- 
relevant "  in  these  provisions  does  not 
include  "  redundant,"  and  neither  an 
answer  nor  a  defense  can  be  stricken 
out  thereunder  as  redundant.  Fas- 
nacht  r.  Stehn,  53  Barb.  (N.  Y.)  650,  5 
Abb.  Pr.  K.  S.  (N.  Y.)  338.  See  gen- 
erally,  as  to  the  scope  of  these  words, 
articles  Scandal  and  Impertinence, 
vol.  19.  p.  188;  Surplusage. 

3.  Winslow  v.  Ferguson,  1  Lans.  (N. 
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cc  Issues  Not  Stricken  Out.  —  Where  a  portion  only  of  a  pleading 
has  been  stricken  out,  the  issues  raised  by  the  residue  must  be 
disposed  of  on  some  other  interlocutory  proceeding  or  by  trial.1 

3.  At  What  Stage  in  Cause  Invoked  —  a.  In  General.  —  Upon 
the  filing  of  a  sham  or  frivolous  pleading,  the  adverse  party, 
if  he  intends  to  invoke  the  summary  remedy,  should  proceed 
promptly;*  but  mere  delay  will  not  operate  as  a  waiver  of  his 
rights  if  no  time  is  fixed  by  statute  or  rule  of  court.8 

b.  Effect  of  Treating  Issues  as  Valid  —  At  the  Early  common 

Law,  after  joining  the  issues  raised  by  such  pleadings  or  taking 

Y.)  436;    Slack    v.    Cotton,   2   E.   D.  R.  I.  255;  Tharin   v.   Seabrook,  6  S. 

Smith  (N.  Y.)  398;  Collins  v.  Coggill,  Car.    113;  Ransom  v.  Anderson,  q  S. 

7  Robt.  (N.  Y.)  91;  Starr  v.  Griswood,  Car.  438. 

1   N.   Y.    Wkly.    Dig.    11.      See    also  2.  Barker  v.   Foster,  29  Minn.  166; 

Gause  v.  Knapp,  1  McCrary  (U.  S.)  75.  Walker  v.  Walker,  6  How.  (Miss.)  500; 

In  Nova  8ootia,  by  the  71st  section  of  Chipman   v.    Ritchie,   5    Nova  Scotia 

the  Practice  Act  in  force  in  1872,  false,  710. 

frivolous  or  vexatious  pleadings  might  8.  Freeman  v.  Curran,  1  Minn.  170; 

be  set  aside  in  whole  or  in  part.     Wal-  Barker  v.  Foster,  29  Minn.  166;  Belden 

lace  v.  McSweeny,  L.  R.  2  P.  C.  189,  v.  Devoe,  12  Wend.  (N.  Y.)  224;  Dar- 

note;  Burns  v.  Rickards,  7  Nova  Scotia  row  v.  Miller,  (Supm.  Ct.)  5  How.  Pr. 

509;  Nova  Scotia  Bank  r.  Chipman,  7  (N.  Y.)  247,   3  Code   Rep.  (N.  Y.)  241. 

Nova  Scotia  521;  Stephenson   v.  Col-  Contra,  Chipman  v.   Ritchie,   5   Nova 

ford,  9  Nova  Scotia  50.     In  a  late  case  Scotia  710. 

in  which  this  provision  has  been  con-  Statute*  or  Boles  Relating  to  Similar 

st rued  it  was  held  that  under  the  old  Matters.  —  Where  the  statutes  or  rules 

practice,  when  every  plea  was  required  of  court  do  not  expressly  regulate  the 

to  be  a  defense,  there  was  no  difficulty  time  within  which  the  remedy  must  be 

in  striking  out  one  or  more  of  them;  invoked,  it  will  not  be  held  to  be  too 

but  that  the  same  rule  does  not  apply  late  merely  because  it  is  not  brought 

to  paragraphs,  and  under  the  present  within  the  time  limited  for  analogous 

practice  a  portion  of  a  defense  should  proceedings,  or  within   which  a  party 

only  be  stricken  out  under  3pecial  cir-  must    demur    or    plead.       Barker    v. 

cumstances,   it  being   better    for    the  Foster,  29  Minn.  166;  Darrow  v.  Miller, 

cause  to  go  to  trial  with  the  defense  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  247,  3 

unmuiilated,  the  defendants  being  pro-  Code  Rep.  (N.  Y.)  241.     See  also  Free- 

tected  from  having  to  incur  the  costs  man  v.  Curran,  1  Minn.  170.     Contra% 

of  proving  issues  improperly  raised  by  Van  Valen  v.  Lapham,  (N.  Y.  Super, 

the   rules   in   relation   to   admissions.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  240, 

Holmes  v.  Taylor,  32  No,ra  Scotia  191.  wherein  it  was  held  that  a  motion  for 

Defense    Containing    Admissions.  —  It  judgment  on  account  of  the  frivolous- 

is  error  for  the  court  to  entertain  a  mo-  ness  of  a  pleading  could  not  be  made 

tion  to  strike  out  as  sham  or  frivolous  after  the  lapse  of  the  time  within  which 

all  of  an  entire  defense  except  certain  a  demurrer  might  have  been  filed, 

admissions  therein  contained.    Collins  Where  Delay  Has  Canted  Expense  to 

v.  Coggill,  7  Robt.  (N.  Y.)  81.     See  as  Advene    Party.  —  The    fact    that    the 

to  pleadings    containing    admissions,  delay   in    invoking    the    remedy    has 

supra^  p.  38.    Contra^  Edson  v,  Dillaye,  caused  expense   to  the  adverse  party 

(Supm.   Ct.  Spec.  T.)  8  How.  Pr.  (N.  will    not   constitute  a   waiver  of  the 

Y.)  273.  right  to  make  use  of  it.     Having  inter- 

1.  State   v.    Morgan,    59   Miss.  349;  posed   a   pleading   thus  defective,  he 

Mumford  v.  Keet,  (Mo.  1900)  55  S.  W.  has  no  right  to  complain.     Belden  v. 

Rep.   271,  construing  Rev.   Stat.   Mo.,  Devoe,  3  2  Wend.  (N.  Y.)  224.    Compare 

§  2066,   reversing   71    Mo.    App.  535;  Kellogg  v.  Baker,  (N.  Y.  Super.  Ct.)  15 

Strong  v.  Sproul,  53  N.  Y.  497,  reversing  Abb.   Pr.  (N.  Y.)  286,  wherein  it  was 

4  Daly  (N.  Y.)  326;  Rowland  v.  Wind-  said:  "  It  may  be  a  serious  question 

ley,  82  N.  Car.  131;  Heyer  v.  Beatty,  whether   plaintiff,    by   having   moved 

76  N.  Car.  28;  Slocomb  v.  Powers.  10  that  the  answer  br  made  definite,  may 
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any  other  step  in  the  progress  of  the  litigation  which  involved  a 
recognition  of  their  propriety,  the  adverse  party  waived  the  right 
thus  to  proceed.1 

Under  Modern  Praetioe.  —  The  practice  now  prevailing,  however,  is 
less  strict,  the  court  usually  enforcing  the  summary  remedy  at  any 
time  before  trial,  thus  preventing  the  unnecessary  expense  and 
delay  which  were  the  only  results  of  the  technical  waiver  of  the 
common  law.' 

not  have  waived  the  right  to  strike  it  prevent  his  invoking  the  remedy,  by 

out  as  sham,  in  consequence  of  putting  giving  to  the  defendant  a  rule  to  abide 

the  defendant  to  the  trouble  and  ex-  by  it.    Thomas  v.  Vandermoolen,  2  B. 

pense  of  amending  it-"  &  Aid.  197.     Contra,  Dravcott  v.  Pilk- 

1.  Mississippi.  —  Walker  v.  Walker,  6  ington,  5  M.  &  S.  518,  cited  in  1  Chit. 

How.  (Miss.)  500;    Mario  w  v.  Hamer,  564,  note  at  18  E.  C.  L.  162;  Duberly 

6  How.  (Miss.)  189;  Anderson  v.  Burke,  v.  Phillips,  5  M.  &  S.  519,  note  ct  cited 

6  Smed.   &  M.  (Miss.)  475;  Hatch  v.  in  1  Chit.  564,  note  a.  18  E.  C.  L.  163. 

Roberts,  41  Miss.  92;  May  field  v.  Bar-  Application  for  Repleader.  —  No  doubt, 

nard,  43  Miss.  270;  Wallace  v.  Okolona  however,   the   party   who  has  waived 

Sav.  Institute,  49  Miss.  616.  his  right  to  invoke  the  summary  rem- 

South  Carolina.  —  Gray  v.  Gidiere,  4  edy  may  apply  and  obtain  an  award  of 

Strobh.  L.  (S.  Car.)  438.  repleader  after  issue  has  been  joined 

United   States. — Gaines  v.   Travis,  and  at  any  time  before  trial.     See  m- 

Abb.  Adm.  297,  9  Fed.  Cas.  No.  5,179.  fra,  V.  3.  Repleader.     For  his  remedies 

Canada.  —  Chipman    v.    Ritchie,    5  at  and  after  trial  see  infra,  V.  4.  At 

Nova  Scotia  710.  and  After  Trial. 

England.  —  Trott  v.  Smith,  9  M.  &  8.  At  Any  Time  Before  Trial  — After 

W.  765;  Stead  v.  Carey,  7  M.  &  G.  646,  Votiee  of  Mai.  —The  right  to  move 

49  E.  C.  L.  646;  Cuttsr.  Surridge,  9Q.  against  a  pleading  on  the  ground  that 

B.  1015,  58  E.  C.  L.  1015, 4  Dowl.  &  L.  it  is  sham  or  frivolous  is  unaffected  by 

642,  11  Jar.  585;  Hackett  v.  Lalor,  12  the  fact  that  the  moving  party  has  no- 

L.  R.  Ir.  44.  ticed  the  issues  for  trial.     Freeman  v. 

See  also  Georgia  Home  Ins.  Co.  v.  Curran.  1  Minn.  170;  Beebez/.  Marvin, 

Jones,  49  Miss.  80;  Hartford  F.    Ins.  (N.  Y.  Super.  Ct.  Gen.  T.)  17  Abb.  Pr. 

Co.  v.  Green,  52  Miss.  332.     Compare  (N.  Y.)  194,  distinguishing  Kellogg  v. 

general  expressions  contra  contained  in  Baker,  (N.  Y.  Super.  Ct.)  15  Abb.  Pr. 

Ham  v.  Ham,  37  Me.  261,  citing  Strout  (N.  Y.)  286;  Brassington  v.  Rohrs,  (C. 

v.  Durham,  23  Me.  483;  East  Tennes-  PI.  Gen.  T.)  23  Civ.  Pro.  (N.  Y.)  146.  3 

see   Iron    Mfg.  Co.  v.  Gaskell.  2  Lea  Misc.  (N.  Y.)  258,  affirming  (W.  Y.  City 

(Tenn.)  742,  citing  Sanders  v.  Young,  1  Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  12.     See 

Head  (Tenn.)  219;  Harrison  v.  Farm-  also  Hull  v.  Smith,  1  Duer  (N.  Y.)  649. 

ers*  Bank,  6  W.  Va.  1.  After  Demurring  or  Moving  to  Make 

"  By  replying  to  a  plea  which  might  More  Definite  and  Certain.  —  A  sham  or 
have  been  treated  as  a  nullity,  the  frivolous  plea  may  be  stricken  off  even 
fault  is  cured.  1  Tidd  464.  With  after  the  adverse  party  has  filed  a  de- 
equal  propriety  may  it  be  said  that  by  murrer  thereto.  Jordan  v.  John  Ryan 
demurring  the  party  waives  the  priv-  Co.,  35  Fla.  259;  Hogencamp  v.  Acker- 
ilege  of  treating  the  plea  as' a  nullity,  man,  24  N.  f.  L.  133,  citing  Allen  v. 
and  treats  it  as  a  defective  plea  only."  Wheeler,  21  N.  J.  L.  93;  Anonymous, 
Walker  v.  Walker,  6  How.  (Miss.)  500.  7  Hill  (N.  Y.)  146;  Hays  v.  Sample,  1 

Order  for  Tine  to  Beplj.  —  By  issuing  Pittsb.  (Pa.)  269;  Bad  ham  v.  Brabham, 

and  serving  a  summons  for  time  to  re-  54  S.   Car.  400.     Of  course  after  the 

ply,  the  plaintiff  took  a  step,  and  he  demurrer  has  been   passed  upon,  the 

cannot  afterwards  object  that  the  pleas  summary  remedy  cannot  be  invoked, 

are  not  issuable.     Stead  v.  Carey,  7  M.  not  being  in  the  due  order  of  pleading. 

&  G.  646,  4')  E.C.  L.646;  Cutis  v.  Sur-  Frink  v.  King,  4  III.  145;    Brewster  v. 

ridge,  9  Q    B.  1015,  58  E.  C.  L.  1015,  4  Hall,  6  Cow.  (N.  Y.)  34,  wherein  it  was 

Dowl.  &  L.  642.  ri  Jur.  585.  said:    "  We  think  this  may  be  done  at 

Bole  to  Abide  by  Flea.  —  The  plaintiff  any  time  before  the  plea  is  disposed  of 

does  not  treat  a  plea  as  valid,  so  as  to  in  the  ordinary  way  by  trial  or  on  de- 
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c.  Application  at  Trial.  —  It  has  been  held  in  some  cases, 

generally  by  way  of  dictum,  or  under  statutory  provisions  con- 
ferring such  power,  that  pleadings  may  be  stricken  out  at  any 

stage  in  the  proceedings.1     But  by  the  better  authority  a  motion 
to  strike  out  a  sham  or  frivolous  pleading  comes  too  late  when 

made  at  the  trial,  unless  such  power  is  given  by  statute.     Tbe 
pleading  must  then  be  left  in  the  record,*  although  in  many  juris- 

murrer."     Cited  in  Allen  v.  Wheeler,  and   worse    than    useless,   to  send   a 

21  N.    J.   L.  93.     See  also  Holman  v.  cause  to  a  jury  when  the  defendant 

De  Lin,  30  Oregon  428.     But   where  has    admitted    all    that    the    plaintiff 

the  demurrer  has  been  sustained,  that  claims."     Freeman  v.  Curran,  1  Minn, 

the  pleading  against  which  it  was  di-  169. 

rected   is  afterwards   stricken   out  as  1.  Illinois,  —  Cooley  v.  Sears,  25  111. 

sham  and  frivolous  is  a  mere  irregu-  615;  McClure  v.  Williams,  65  111.  390. 

larity.     Chicago,  etc.,  R.  Co.  v.  O'Con-  Georgia.  — Williamson  v.  White,  101 

nor,  119  III.  586;  Frink  v.  King,  4  111.  Ga.  276;  Beasley  v.  Huyett,  etc.,  Mfg. 

145.  Co.,  92  Ga.  273. 

After  Joinder  of  Issue  or  Order  for  Time  New  Hampshire.  —  Wells  v.  Jackson 

to  Plead.  —  The  fact  that  a  party  has  Iron  Mfg.  Co.,  44  N.  H.  61. 

joined   issue  on   a  sham  or  frivolous  New  York.  —  Marsh  v.  Berry,  7  Cow. 

pleading  or  has  obtained  an  order  for  (N.  Y.)  344. 

time  to  plead  thereto  will  not  preclude  North  Carolina.  —  Dail  v.  Harper,  83 

him  from  invoking  the  summary  rem-  N.  Car.  4. 

edy.     Hogencamp  v.  Ackerman,  24  N.  Tennessee.  —  Shirley    v.    Keathy,    4 

J.  L.  133;  Miln  v.  Vose,  4  Sandf.  (N.  Coldw.  (Tenn.)  29;  Grant  v.  Jennings, 

V.)  660;  Stokes  v.  Hagar,  (Supm.  Ct.,  1  Coldw.  (Tenn.)  53. 

Spec.  T.)iCode  Rep.  (N.  Y.)84;  Werk  Texas.  —  Brewer    v.    West,   2   Tex. 

v.  Christie,  6  Ohio  Cir.  Dec.  255,  9 Ohio  376;  Drew  v.  Harrison,   12  Tex.  280; 

Cir.  Ct.  439.  2  Ohio  Dec.  552,  affirming  Lee  v.  Hamilton,   12  Tex.  413;  Gulf, 

Christie  v.  Drennon,  1  Ohio  Dec.  376;  etc.,  R.  Co.   v.   Wilson,   7  Tex.  Civ. 

Davey  v.  Bentinck,  O893)  1  Q.  B.  185;  App.  128. 

Tuckers/.  Collinson,  34  W.  R.  354.    But  England. — Davey  v.  Bentinck,  (1893) 

see  Jenkins  v.  Rees,  33  W.  R.  929.  1  Q.  B.  185. 

In  Miln  v.  Vose,  4  Sandf.  (N.  Y.)  660,  Motion  Considered  Merely  as  Objection. 
Mason,  J.,  said:  "  I  see  no  objection  to  — In  Fairly  v.  Wappoo  Mills,  44  S. 
its  being  made  at  any  time  before  trial.  Car.  227,  a  motion  ai  the  trial  to  strike 
If  thf  answer  is  false  or  frivolous,  the  out  defenses  set  up  in  an  answer  was 
time  of  the  court  and  jury  ought  not  to  treated  merely  as  an  objection  or  de- 
be  taken  up  in  hearing  it."  murrer  to  the  answer  for  not  stating 

Distinction  Between  Answer  Merely  facts  sufficient  to  constitute  a  defense. 
Defective  and  One  that  Is  Frivolous  or  See  also  Giles  Lithographic,  etc.,  Print- 
Sham. —  "  It  would  be  difficult  to  give  ing  Co.  v.  Recamier  Mfg.  Co.,  14  Daly 
any  reason  for  sending  a  cause  to  the  (N.  Y.)  475,  reversing  12  N.  Y.  St.  Rep. 
jury  when  there  is  nothing  for  them  to  169. 

pass   upon.     When   the   objections   to  2.  Abbott  v.  Douglass,  28  Cal.  296; 

the  answer  are  merely  formal,  or  when  Silvarer  v.  Hansen,  77  Cal.  579;  Smith 

something  is  left  besides  the  part  in-  v.  Countryman,  30  N.  Y.  655,  distin- 

cluded  in  the  motion,  or  when  error  is  guished  in  Schuyler  v.  Smith,  51  N.  Y. 

of  such  a  nature  that  it  does  not  ncces-  309,   cited  with   approval   in   Moss   v. 

sarily  vitiate  the  pleadings,  and  may  Witteman,  (C.  PI.  Gen.  T.)  4  Misc.  (N. 

be   waived,  the  rule  is  a  very  proper  Y.)  81,  and  Lathrop  v.  Godfrey,  3  Hun 

one;    but  if  the   answer  is  good   for  (N.    Y.)  739;    Butler  v.  Livermore,  52 

nothing,  if  there  is  nothing  in  it  upon  Barb.  (N.  Y.)  570;  Maule  v.  Crawford, 

which  the  defendant  can  rely,  it  is  as  14  Hun  (N.  Y.)  193;  Cross  v.  Howe,  3 

if  there  was  no  answer,  and  there  can  Reports   218,   62   L.  J.   Ch.  342.     See 

be  no  reason  given  why  the  plaintiff  also  Tynan    v.    Walker,   35  Cal.  634; 

should   not   have  judgment.       Delay  Orne  v.  Cook,  31  111.  238;  Millhiser  v. 

can  never  make  a  radically  defective  McAllister,  103  Ga.  798;    Andrews  v 

answer  good,  and  it  would  be  useless,  Andrews,  85  Ga.  276. 
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dictions  the  issues  raised  by  it  may  be  summarily  disposed  of  on 
objection.1 

d.  On  Demurrer  to  Pleading  Joining  Frivolous  Issues. 

—  Under  either  practice  it  seems  to  be  proper  to  strike  out  a 
sham  or  frivolous  pleading  on  the  hearing  of  a  demurrer  to  a 
pleading  which  has  joined  the  issues  raised  by  it,  apparently  on  the 
well-established  principle  that  a  demurrer  searches  the  record  and 
is  adjudged  against  the  party  whose  pleadings  show  the  first  fault.9 

e.  Withdrawing  Pleadings.  —  In  a  proper  case  the  court 
will  allow  a  party  who  has  demurred  to  a  frivolous  pleading  or 
joined  issue  thereon  tp  withdraw  his  pleading  or  demurrer  and 
then  invoke  the  summary  remedy.* 

4.  Parties  to  Application.  —  The  proper  parties  are  the  usual 
parties  to  preliminary  motions  and  like  applications  directed  at 
defects  in  the  pleadings  filed  in  a  cause;4  and  in  modern  practice 
sham  or  frivolous  pleadings  seem  to  be  considered  such  an  abuse 
of  justice  and  imposition  on  the  court  that  it  may  exercise  the 
remedy  against  them  sua  spouted 

1.  See  infra,  V.  4.  At  and  After  Trial.     While  v.  Morgan,  119  Ind.  338,  approved 
Notice  of  Defense.— In  Little  v.  Bolles,    in  Blemel  v.  Shattuck,  133  Ind.  498; 

12  N.  J.  L.  171,  it  was  said  to  be  more  Fox  v.  Hunt,  (Supm    Ci.  Spec.  T.)  8 

appropriate,  and  certainly  more  con-  How.  Pr.  (N.  Y.)  12,  approved  in  Richt- 

venient.  that  the  propriety  of  notices  myer  v.  Haskins,  (Supm.  Ct.  Gen.  T.) 

of  defense,  especially  when  questions  9  How.  Pr.  (N.  Y.)  481,  and   Myatt  v. 

are  raised  on  the  legal  sufficiency  of  the  Saratoga  County  Mul.  Ins.  Co.,  (Supm. 

matters  contained  in  them  to  bar  the  Ct.  Spec.  T.)jq  How.  Pr.  (N.  Y.)4-88; 

action,  should  be  discussed  at  the  bar  Larimore  v.  Wells,  29  Ohio  St.  13;  Sar- 

than   at   the   circuit.     But  see  article  gent  v.  Steubenville,  etc.,   R.  Co.,  32 

Notice  or  Brief  Statement  of  De-  Ohio  St.  449. 

fense,  vol.  14,  p.  1082.  In  Tennessee,  under  the  code,  £  4603, 

2.  Allen  v.  Wheeler,  21  N.  J.  L.  93,  irrelevant  or  frivolous  pleadings  may 
approved  in  Hogencamp  v.  Ackerman,  be  stricken  out  at  the  cost  of  the  party 
24  N.  J.  L.  133;  Brewster  v.  Hall,  6  so  pleading,  on  motion  of  the  adverse 
Cow.  (N.  Y.)  34;  Broome  County  Bank  party,  or  by  the  court  of  its  own  mo- 
v.  Lewis,  18  Wend.  (N.  Y.)  565;  Peck  tion.  See  Shirley  v.  Keaihy,  4  Coldw. 
v.  Marling,  22  W.  Va.  708;  Corbett  v.  (Tenn.) 29;  Grant?'.  Jennings,  I  Coldw. 
Powell,  cited  in  5  B.  &  Aid.  751,  note  (Tenn.)  53. 

a,  7  E.  C.  L.  252.     See  also  Clarke  v.  Duty  of  Attorney  —  Fictitious  Suit. — 

Bradlaugh,  50  L.  J.  Q.  B.  342,  44  L.  T.  It  is  not  only  the  right,  but  the  duly, 

N.  S.  667,  29  W.  R.  516.     Contra,  Cur-  of    an  attorney   of   the   court,    if    he 

tis  v.  Sprague,  41  Cal.  55,  on  ihe  ground  knows  or  has  reason  to  believe  that  the 

that  there  was  no  motion  before  the  time  of  the  court  is  being  taken  up  by 

court  10  strike  out  the  answer,  and  the  the  trial  of  a  feigned  issue,  so  to  inform 

demurrer  10   the   replication    was  not  the  judge.     Haley  v.  Eureka  County 

equivalent  to  such  a  motion.  Bank,  21  Nev.  127. 

3.  Gale  v.  James,  11  Colo.  540;  Gross  At  the  Common  Law  parties  could  not 
v.  Feehan,  (Iowa  1899)  81  N.  W.  Rep.  be  prevented  by  the  court  from  joining 
235;  Walkers.  Walker,  6  How.  (Miss.)  issue  and  going  to  trial  on  frivolous 
500;  Noble  Tp.  v.  Aasen,  8  N.  Dak.  77.  pleadings  if  they  saw  fit.     Burlingame 

4.  See  generally  articles  Motions,  v.  Turner,  2  III.  589;  King  v  Ulica  Ins. 
vol.  14,  p.  96;  Striking  Out;  and  for  Co.,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
panics  in  cognate  proceedings,  articles  (N.  Y.)  485.  And  see  generally  infra, 
Scandal  and  Impertinence,  ante,  p.  V.  4.  At  and  After  Trial.  But  see 
206;  Surplusage.  Leake  v.  Brown,  43  III.  372;  Duval  v. 

ft.  Spratt  v.  Price,  18  Fla.  289.  cited  Malone,  14  Gratt.  (Va.)  24,  wherein  it 
in  Johusun    v.   Allen.    22   Fla.   224;     was  said:     **  If  a  court  shall  improvi- 
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5.  Notice  of  Application.  — -  Notice  of  the  application  is  usually 
required,  either  by  specific  statutory  provisions  or  by  the  general 
laws  and  rules  of  court.1 

6.  Contents  of  Application  —  in  General.  —  It  is  better  practice  for 
the  applicant  to  confine  himself  in  his  application  to  the  particu- 


dently  receive  a  plea  tendering  an  im-  eral  provisions  in  New  York  regarding 

material  issue,  it  may  retrieve  its  error  notice  that  a  motion  to  strike  out  an 

either  after  verdict  or  during  the  prog-  answer  as  sham  on  a  notice  of  two 

ress  of  the  trial.     And  it  follows,  for  days  was  invalid, 

a  stronger  reason,  that  the  court  may  Affidavit  of  Defense.  —  Where  a  paper 

and  ought,  of  its  own  motion  or  on  mo-  filed  as  an  affidavit  of  defense  is  frivo- 

tion  made,  to  refuse  to  try  an  imma-  lous   and   appears  to  have  been  filed 

terial  issue."  merely  for  delay,  judgment  for  want 

By  Statute  in  Mississippi  it  is  the  duty  of  such  affidavit  will  be  entered  with- 

of  the  court  at  the  trial,  and  the  judge  out  notice.     Taylor  v.  Nyce,  3  W.  N. 

holding  the  court  is  requited,  to  cause  C.  (Pa.)  433. 

immaterial    issues    tendered  and    ac-  Notioe  for  First  Day  of  Term.  —  Where 

cepted   to  be  amended  and  perfected  notice  has  been  given  of  an  applica- 


24 
13 


instanter.  Garrett  v%  Beaumont, 
Miss.  377;  Aldridge  v.  Grider, 
Smed.  &  M.  (Miss.)  281. 

1.  See  as  to  notice  generally  the  vari- 
ous state  statutory  provisions  and 
article  Motions,  vol.  14,  p.  122. 

Frivolous  Pleadings.  —  The  usual  stat- 
utory provision  relating  to  frivolous 
pleadings  itself  specifies  the  notice  re 


tion  for  judgment  for  frivolousness  of 
the  answer,  for  the  first  day  of  the  suc- 
ceeding term  of  court,  on  which  day 
the  court  was  not  in  session,  the  appli- 
cation may  be  made  on  the  next  mo- 
tion day  without  further  notice.  Piatt 
v.  Robinson,  10  Wis.  128. 

Under  Laws  Not  Requiring  Notioe. — 
In  some  jurisdictions  motions  10  strike 


quired   on   the   application.      German     pleadings   and  papers  from   the   files 


Exch.  Bank  v.  Kroder,  (C.  PI.  Gen. 
T.)  13  Misc.  (N.  Y.)  197;  Singleton  v. 
Thornton,  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 
St.  Rep.  600;  Kelly  v.  Barnett,  (Supm. 
Ct.  Spec.  T.)  16  How.  Pr.  (N.  Y.)  135; 
Rae  v.  Washington  Mut.  Ins.  Co., 
(Supm.  Ct.)  6  How.  Pr.  (N.  Y.)  21; 
Hartness  v.  Bennett,  (Supm.  Ct.)  3 
How.  Pr.  (N.  Y.)  289,  I  Code  Rep.'(N. 
Y.)  67.  This  statutory  provision  re- 
quiring notice  is  imperative  in  so  far 
as  to  render  invalid  a  notice  for  any 
less  period  of  lime  than  that  specified. 
Beal  v.  Union  Paper  Box  Co.,  (N.  Y. 
Super.  Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  Y.) 
18;  Lefferts  v.  Snediker,  (Supm.  Ct. 
Gen.  T.)  1  Abb.  Pr.  (N.  Y.)4i:  Law  r. 
Maher,  9  N.  Y.  Wkly.  Dig.  38;  Foote 
v.  Carpenter,  7  Wis.  395. 

In  North   Carolina  the  provision   re- 
quiring five    days'   notice     has    been 


may  be  made  with  or  without  notice, 
as  the  court  or  jury  shall  diiect.  See 
for  examples  Comp.  Stat.  Neb.,  §6169; 
Stat.  Okla.,  §  443';  Bates's  Annot. 
Stat.  Ohio  (1897),  §  5126.  Under  a 
similar  provision  contained  in  an  early 
code  of  California  it  was  held  that  a 
motion  to  strike  out  an  answer  as  sham 
or  irrelevant  should  be  noticed.  A  rata 
v.  Tellurium  Gold,  etc.,  Min.  Co.,  65 
Cal.  340. 

In  Haley  v.  Eureka  County  Rank,  21 
Nev.  127,  it  was  said  that  no  notice  of 
a  motion  by  an  amicus  curia  to  dismiss 
an  action  as  fictitious  need  be  given, 
but  the  opinion  discloses  that  all  par- 
ties had  actual  notice,  and  that  a  con- 
test was  had. 

Supplementary  Notice.  —  Where  a  mo- 
tion, on  notice,  to  strike  out  an  answer 
as  sham  is  pending,  another  notice  of 


abrogated  by  later  Acts  of  Assembly  an  intention  to  rely  upon  certain  papers 
making  actions  returnable  to  the  court  in  support  thereof  in  addition  to  those 
in    term   time   and    requiring   parlies    already  mentioned  is  only  supplement- 


through  their  counsel  10  take  notice  at 
their  peril  of  all  motions  and  steps  in 
the  cause.  Clayton  v.  Jones,  68  N. 
Car.  497. 

Sham  Pleadings.  —  In  Lefferts  v.  Sned- 
iker, (Supm.  Ct.  Gen.  T.)  1  Abb.  Pr, 
(N.  Y.)  41,  it  was  held  under  the  gen- 


ary  to  the  first  notice.  Standard  Sew- 
ing Mach.  Co.  v.  Henry,  43  S.  Car.  17. 
Waiver.  —  It  seems  that  a  notice  re- 
quired by  the  statutory  provisions  may 
be  waived.  Erwin  v.  Lowery,  64  N. 
Car.  321.  See  also  Marsh  v.  Berry,  7 
Cow.  (N.  Y.)  344. 
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lar  grounds  upon  which  he  relies.1  In  practice,  however,  appli- 
cations frequently  raise  all  the  statutory  grounds  in  one  general 
statement.* 

Joinder  of  Objection!.  —  If  one  or  more  distinct  issues  contained  in 
a  pleading  are  sham  or  irrelevant  and  the  remaining  issues  are 
frivolous,  the  former  may  be  stricken  out  and  judgment  had  not- 
withstanding the  latter,  on  one  application;3  and  other  irregu- 
larities than  those  herein  treated,  for  which  a  motion  is  the  proper 
remedy,  may  be  united  with  them.4 

General  Prayer  for  Belie!  —  Usually,  if  the  application  is  directed 
at  the  pleading  as  a  whole  it  will  be  overruled  if  any  part  of  the 
pleading  can  be  sustained  ;5  but  if  a  general  prayer  for  further  or 

1.  Bailey  v.  Lane,  (Supm.  Cc.  Gen.  3., People  v.  McC umber,   18   N.   Y. 

T.)  13  Abb.   Pr.  (N.  Y.)  354,  21  How.  315,  72  Am.  Dec.  515,  (Supm.  Ct.  Spec. 

Pr.   (N.   Y.)  475;    Jennett  v.    Ross,  3  T.)  15  How.  Pr.  (N.  Y.)  186,  affirming 

Nova  Scotia  232.  27  Barb.  (N.  Y.)  632;  Kay  v.  Whitta- 

In  Yew  Jersey  ihe  party  who  applies  ker,  44  N.  Y.  565;  Newman  v.  Living- 

to  strike  out  a  pleading  or  any  part  ston  County,  45  N.  Y.  676,  modifying  I 

thereof  is  confined  by  statute  to  the  Lans.  (N.  Y.)  476;   Commercial  Bank 

matters  or  objections  which  are  partic-  r.   Spencer,   76  N.  Y.   155;   Saratoga 

ularly  stated  in  his  notice  of  m  oft  ion.  Springs  First  Nat.  Bank  v.  Slattery,  4 

Gen.  Stat.  N.  J.,  p.  2586,  §  317.  N.  Y.  App.   Div.  421;  Adams  v.  Mc- 

Various  Applications  Construed. — Where  Partlin,  (Supm.  Ct.  Spec.  T.)  11  Abb. 

an   application   does   not   specify  any  N.    Cas.    (N.    Y.)  369;    Elizabethport 

ground,   and  an   affidavit   in  support  Mfg.  Co.  v.  Campbell,  (Supm.  Ct.  Spec, 

thereof  alleges  only  that  the  pleas  are  T.)  13  Abb.   Pr.  (N.  Y.)  86;  Bailey  v. 

false,  the  moving  party  cannot,  at  the  Lane,  (Supm.  Ct.  Gen.  T.)  13  Abb.  Pr. 

hearing,  object  to  them  as  frivolous.  (N.  Y.)  354,  21  How.  Pr.  (N.  Y.)  475, 

Maury  v.  Van  Arnum,  1   Hill  (N.  Y.)  wherein  it  was  also  held  that  the  issues 

370.  to  be  stricken  out  as  sham  or  irrele- 

A  motion  for  a  judgment  on  a  reply  vant  and  those  assailed  as  frivolous 

as  frivolous  which  alleges  that  it  is  need  not  be  distinguished  in  the  appli- 

frivolous  and   that  it   fails  to  allege  cation. 

matters  in  avoidance  sets  up  but  one  4.  National  Distilling  Co.  v.  Cream 

substantial  ground,  namely,  frivolous-  City    Importing    Co.,    86    Wis.    352, 

ness.     Lloyd  v.  Ballantine,  (Supm.  Ct.  wherein  it  was  said:     "  It  is  correct 

Spec.  T.)  20  Misc.  (N.  Y.)  141.  practice,   we  think,   to  combine  in  a 

Under  Code  Tennessee  (1894),  §  3504  single  motion  as  many  objections  as 

(Code  1896,  §  4603),  which    provides  the  plaintiff  supposes  the  defendant's 

that  a  plea  may  be  stricken  out  upon  answer  is  subject  to,  with  a  view  of 

motion  if  bad  for  duplicity,  prolixity,  having    them    all  determined   at  the 

or  irrelevancy,  a  motion  must  assign  same  time,   and   not  piecemeal,  thus 

one  of  these  reasons.     Fry  v.  Tippett,  avoiding  a  multiplicity  of  motions  and 

16  Lea  (Tenn.)  516.  possible  appeals.     The  plaintiff  had  an 

In  Nova  Scotia,  on  a  summons  under  undoubted  right  to  have  its  motion  de- 
order  25,  rule  4,  alleging  that  a  reply  cided  in  all  its  material  aspects."  To 
discloses  no  reasonable  issues  and  is  the  same  effect  see  Reed  v.  Lane,  96 
frivolous  and  vexatious,  the  objection  Iowa  454;  Hay  ward  v.  Grant,  13  Minn, 
that  it  involves  a  departure  from  the  165,  97  Am.  Dec.  228. 
statement  of  claim  and  is  inconsistent  5*  Goodwin  v.  Robinson,  30  Ark. 
therewith  cannot  be  raised.  O'Con-  535;  Shasta  Bank  v.  Boyd,  99  Cal. 
nell  v.  Scallion,  24  Nova  Scotia  345.  604;    Dole  v.    Burleigh,    1    Dak.  218; 

t.  For  instance,   "sham,    frivolous,  Schmitt  v.  Cassilius,  31  Minn.  7;  Herf, 

and  irrelevant,"  LefFerts  v.  Snediker,  etc.,    Chemical    Co.    v.    Lackawanna 

(Supm.  Ct.  Gen.  T.)  1  Abb.  Pr.  (N.  Y.)  Line,  78  Mo.  App.  305,  2  Mo.  App. 

41;  "false,  frivolous  and  vexatious,  and  Rep.  317;  Philbert,  etc.,   Mfg.  Co.  v. 

embarrassing,"  McDonald  v.  Clarke,  Dawson,  77  Mo.  App.   122;  Blake  *. 

20  Nova  Scotia  254.  Eldred,  (Supm.  Ct.  Spec.  T.)  18  How. 
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other  relief  is  contained  in  the  application  it  may  be  granted  on 
a  ground  other  than  those  specifically  pointed  out  therein.1 
7.  Issues  Made  by  Application  —  a.  Frivolous  Pleadings  — 

General  Rule.  —  In  most  states,  upon  an  application  for  summary 
relief  against  a  pleading  as  frivolous  the  only  inquiry  is  whether 
the  pleading  wholly  fails  to  state  a  cause  of  action  or  defense 
within  the  definition  of  frivolous  pleadings.*  If  it  has  any  merit 
whatever  it  is  not  frivolous,  and  its  sufficiency  as  against  a 
demurrer  or  other  remedy  invoked  in  due  course  will  not  be 
determined.8    In  Wisconsin,  however,  under  the  existing  statutory 

Pr.  (N.   Y.)  240;    Gray   v.   Gidiere,  4  (N.  Y.)  664,   11  Abb.   Pr.  (N.  Y.)  435; 

Strobh.  L.  (S.  Car.)  438:  Jarvis  v.  Mc-  Lock  wood  v.  Salhenger,  (C.   PI.  Spec. 

Bride,  18  Wis.  316;  Oregonian  R.  Co.  T.)  18  Abb.  Pr.  (N.  Y.)  136. 

v.  Oregon  R.,  etc.,  Co.,  10  Sawy.  (U.  Motion  to  Strike  Out  — New  York. — 

S.)    465,    reversed   on    other    grounds  On   a  motion  to  strike  out  an  entire 

130  U.  S.  1;  Bachman  v.  Everding,  1  answer  as  sham,  if  one  or  more  de- 


Sawy.  (U.  S.)  70,  2  Fed.  Cas.  No.  708, 
wherein  it  was  said:  "A  motion  to 
strike  out,  like  exceptions  for  imperti- 
nence in  chancery,  is  not  allowed  if 
any  of  the  matter  included  in  it  is  prop* 
erly  pleaded."  Contra ,  De  Sanies  v. 
Searle,  (C.   PI.  Gen.  T.)  11   How,  Pr. 

(N.  Y.)477. 

Exception.  —  Where  it  is  impossible 
to  distinguish  and  separate  the  rele- 
vant from  the  irrelevant  matter  con- 


fenses  only  are  thus  defective  they 
may  be  stricken  out.  Fellows  v.  Mul- 
ler,  38  N.  Y.  Super.  Ct.  137. 

On  a  motion  under  Code  Pro.  N.  Y., 
§  160  (Code  Civ.  Pro.,  §  545).  which 
provides  for  the  striking  out  of  irrele- 
vant or  redundant  matter  inserted  in  a 
pleading,  a  defense  may  be  stricken  out 
as  irrelevant  under  section  152  (Code 
Civ.  Pro.,  §  538).  Blake  v.  Eldred, 
(Supm.  Ct.  Spec.  T.)  18  How.  Pr.  (N. 


tained  in  a  pleading,  a  general  objec-  Y.)  240.  See  also  Lock  wood  v.  Sal- 
lion  that  it  is  frivolous  and  irrelevant  henger,  (C.  PI.  Spec.  T.)  18  Abb.  Pr. 
will  be  sustained  and  the  whole  plead-  (N.  Y.)  136. 

ing  will  be  stricken  out.    Clough  v.  On  a  motion  to  strike  out  an  answer, 

Murray,  (N.  Y.  Super.  Ct.  Gen.  T.)  19  judgment  on  it  as  frivolous  cannot  be 

Abb.  Pr.  (N.   Y.)  97.     See   generally  given   on   a  general   prayer  for  such 

articles    Scandal  and  Impertinence,  "  other  or  further  order,"  instead  of 

vol.  19.  p.  209;  Surplusage.  other    or  further  relief.    The    words 

Fleas  at  Common  Law.  —  On  an  appli-  "  rule  "  and  "  order  "  in  the  code  in 

cation  to  set  aside  all  of  several  pleas  no  case  include  judgment.     Darrow  v. 

put  in  by  a  defendant  the  court  held  Miller,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.) 

that  it  would  be  justified,  perhaps,  in  247,  3  Code  Rep.  (N.  YJ241.     See  also 

distinguishing  between  the  pleas  and  Rae    v.    Washington    Mui.    Ins.    Co., 

setting  aside  two  or  three  of  the  least  (Supm.   Ct.)  6   How.    Pr.   (N.  Y.)  21, 

important,  but  the  plaintiffs  would  de-  wherein  it  was  held  lhai  on  a  motion 

rive  very  little  benefit  from  making  the  to  strike  out  an  answer,  containing  no 

distinction,  which  has  not  been  usual  general    prayer,  judgment  cannot  be 

in   dealing   with   such    cases.       Nova  rendered  upon  the  pleading  as  frivo- 

Scotia     Bank    v.   Chipman,    7    Nova  lous. 

Scotia  521.  A  motion  to  strike  out  a  part  only  of 

1.  Motion  for  Judgment.  —  Thus  on  a  the  defenses  contained  in  the  answer 

motion  for  judgment  on  an  answer  as  cannot  be  the  foundation  for  an  order 

frivolous,  if  the  answer  is  in  part  good  striking  out  the  whole  answer, alt  hough 


but  contains  frivolous  defenses,  the 
latter  may  be  stricken  out  under  a  sep- 
arate statutory  provision  giving  a  rem- 
edy against  irrelevant  defenses  by 
motion  to  strike  out.  Thompson  v. 
Erie  R.  Co.,  45  N.  Y.  468;  Hecker  v. 
Mitchell,  (N.  Y.  Super.  Ct/Spec.  T.)  5 
Abb.  Pr.  (N.  Y.)  453,  mem.,  6  Duer  (N. 
Y.)687;  Lee  Bank  v.  Kitching,  7  Bosw. 


it  contains  a  general  prayer.  This 
would  not  only  enlarge  the  scope  of  the 
motion,  but  would  in  effect  change  its 
character  by  leaving  the  defendant 
without  an  answer.  Mott  v.  Burnett, 
2  E.  D.  Smith  (N.  Y.)  50. 

2.  See  supra ,   p.  18. 

8.  Arkansas.  —  Sanger  v.  State  Bank, 
14    Ark.  411,   distinguishing    Pope    v. 
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provision,  such  a  proceeding  is  held  to  raise  the  same  issues  as 
would  be  raised  by  a  demurrer.1 

Application  Compared  with  Demurrer.  —  An  application  to  strike  out  or 
expunge  a  frivolous  pleading,  like  a  demurrer,  admits  the  truth  of 

the  facts  therein  stated,*  and  also,   it   seems,   it  searches  the 

Tunstall,  2  Ark.  209;  Marlow  v.  Rob-  "  In  Shotwell  v.  Dennis,  14  N.  J.  L. 

ins,  i*  Ark.  602;  Sillivant  v.  Reardon,  501,  it  was  held  that  if  the  defense  is 

5  Ark.  141.  good,  though  badly  pleaded,  the  court 

New  York.  —  Bedlow  v.  Still  well,  45  will  not  strike  out,  but  will  put  ihe 

N.  Y.  App.  Div.  557;  Bradner  v.  Faulk-  party  to  his  demurrer.     But  even  that 

ner    93  N.  Y.  515,  reversing  16  N.  Y.  rule  should  be  taken,  I  think,  with  the 

Wkly.  Dig.  240;  Waiter  v.  Fowler,  85  modification  suggested  by  the  court  in 

N.  Y.  621;  Wilkin  v.  Raplee,  52  N.  Y.  Copperthwait  v.  Dummer,  18  N.  J.  L. 

248;    Youngs  v.  Kent,  46  N.  Y.  672;  258,  that  '  it  will  not  do  to  say  that  if 

Avery  v.  New  York  Cent.,  etc.,  R.  Co.,  the  defense  hinted  at  or  expressed  in 

(Buffalo  Super.  Ct.  Gen.  T.)  6  N.  Y.  the  plea  is  a  good  one  if  well  pleaded, 

Supp.  547,  affirmed  without  opinion  117  the  plaintiff  must  be  put  to  his  demur- 

N.    Y.   660;    McGregor   v.  McGregor,  re  r,  however  unskilfully  or  inartificially 

(Supm.  Ct.  Gen.  T.)  35   How.   Pr.  (N.  pleaded.'" 

Y.)  385;  Sherwood  v.  Verplank,  9  N.  1.  The  statutory  provision  which  has 
Y.  Wkly.  Dig.  553,  appeal  dismissed  in  given  rise  to  this  construction  is  one 
82  N.  Y.  621;  Allen  v.  Allen,  19  N.  Y.  conferring  upon  the  court,  in  the  exer- 
Wkly.  Dig.  212.  cise  of  a  just  discretion,  the  power  to 
South  Carolina.  —  Winn  v.  Waring,  2  permit  the  party  at  fault  to  plead  over 
Brev.  (S.  Car.)  428.  if  the  application  to  strike  out  a  de- 
Oregon.  —  Cline  v.  Cline,  3  Oregon  murrer  or  pleading  as  frivolous  is  sus- 
356.  tained.     No  distinction  is  made  in  this 
Canada.  —  Nova  Scotia  Bank  v.  Chip-  respect  between  the  summary  applica- 
man,  7  Nova  Scotia  521;  Chipman  v.  tion  and  a  demurrer.     Diggle  v.  Boul- 
Ritchie,  5  Nova  Scotia  710;  O'Connellv.  den,  48  Wis.  477;  Crane  Bros.   Mfg. 
Scallion,  24  Nova  Scotia  345;  Power  Co.  v.  Morse,  49  Wis.  368;  Lerdall  v. 
v.  Pringle,  31  Nova  Scotia  78;  Wallace  Charier  Oak  L.  Ins.  Co.,  51  Wis.  426; 
v.  McSweeny,  L.  R.  2  P.  C.  180  (on  ap-  Krall  v.  Libbey,  53  Wis.  292;  Magde- 
peal  from  Nova  Scotia);  Glass  v.  Grant,  burg  v.  Uihlein,  53  Wis.  165;  Straka  v. 
12  Ont.  Pr.  480;  Stratford  Gas  Co.  v.  Lander,  60  Wis.  115;  Hurlbut  v.  Mar- 
Gordon,   14   Ont.   Pr.  407;    Hamilton  shall,  62  Wis.  590;  Hoffman  v.  Wheel- 
Bank  v.  George,  16  Ont.  Pr.  418;  Daley  ock,  62  Wis.  434;  Malone  v.  Roby,  62 
v.  Byrne,  15  Ont.  Pr.  4.  Wis.  459;  Guth  v.  Lubach,  73  Wis.  131; 
England.  —  Dadswell   v.  Jacobs,  31  Milwaukee     Steamship    Co.    v.    Mil- 
Ch.   D.    281;    Republic    v.    Peruvian  waukee,  83  Wis.  596;  Wilson  v.  Bur- 
Guano  Co.,  36  Ch.  D.  496.  hans,  96  Wis.  550.    This  statute  was 
In  Missouri  and  Hew  Jersey  a  some-  enacted  to  nullify  the  doctrine  of  early 
what  more  liberal  rule  would  seem  to  decisions    in  Wisconsin,   which    held 
obtain,    pleadings   which    under    the  that  upon  an  adjudication  that  a  plead- 
general  rules  as  given  in  the  text  should  ing  is  frivolous,  bad  faith  is  to  be  con- 
have    been    assailed    by   demurrer  or  clusively  presumed  and  precludes  the 
other     usual     remedy    having     been  granting  of  leave  to  plead  over.    Grubb 
stricken  out  for  insufficiency  on  mo-  v.  Remington,  7  Wis.  349;  Van  Slyke 
lion.     St.  Louis  Third  Nat.   Bank  v.  v.  Carpenter,  7  Wis.  173.     The  general 
Owen,  101  Mo.  558;  Barley  v.  Cannon,  rule,  however    is  not  in  accord  with 
17  Mo.  595;  Miller  v.  Chicago,  etc.,  R.  these  early  decisions,  but  the  pres u nip- 
Co. ,  62  Mo.  App.  252;  Keane  v.  Klaus-  tion  that  the  pleading  is  filed  for  delay 
man,  21  Mo.  App.  485;  Riggs  v.  Quick,  or  other  illegal  purpose  may  be  ex- 
16  N.  J.  L.  160;  Copperthwait  v.  Dam-  plained  away  and  leave  to  plead  de 
mer,   18  N.  J.  L.  258;  Hogencamp  v.  novo  may  be  given  without  statutory 
Ackerman,  24  N.  J.  L.  133;  Hawk  v.  authority.     See  infra,  IV.  9.  Pleading 
Segraves,  34  N.  J.   L.  355.     See  also  de  Novo. 

Dewees  v.  Manhattan  Ins.  Co.,  34  N.  2.  The  Truth  or  Falsity  of  the  Hatter 

J.   L.   244.     In   Hogencamp  v.  Acker-  Pleaded  Is  Hot  in  Issue  as  ii  is  on  the 

man,  24  N.  J.  L.   133,  the  court  said :  application  to  strike  out  a  pleading  as 
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record,  and  will  be  denied  if  the  pleadings  of  the  moving  party 
fail  to  state  a  cause  of  action  or  defense.1 

b.  Sham  Pleadings,  —  At  the  common  law  the  character  of 
the  pleading  as  vexatious  and  embarrassing,  as  well  as  its  truth 
or  falsity,  was  at  issue;9  but  in  jurisdictions  where  a  pleading 
good  in  form  may  be  stricken  out  as  sham,  the  truth  or  falsity  of 
the  matter  alleged  is  the  only  inquiry.* 

sham.     North  v.  Nelson,  21   Mo.  360;  Raplee,  5a   N.   Y.   248;    Van   Alstyne 

Rogers  v,  Vosburgh,  87  N.  Y.  228;  Hill  v.  Fred  ay,  41  N.  Y.  174;  McMoran  v. 

v.   Warner,  39  N.  Y.  App.   Div.  424;  Lange,  25   N.  Y.  App.   Div.    n ;  Mc- 

Newton  v.  Gould,  (Supm.  Ct.  Gen.  T.)  Knight  v.   Hunt,  3  Duer  (N.  Y.J615; 

14  N.  Y.  St.  Rep.  397;  Livingston  v.  Beal  v.  Union  Paper  Box  Co.,  (N.  Y. 

Hammer,  7  Bosw.  (N.  Y.)  670;  Swin-  Super.  Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  Y.) 

burne  v.  Stock  well,  (Supm.  Ct.  Spec.  18.     See  also  Wisconsin  Cent.  R.  Co. 

T.)  58  How.  Pr.  (N.  Y.)  312;  Metraz  v.  v.  Ashland  County,  81  Wis.  1;  Rhodes 

Pearsall,  (Supm.  Ct.  Spec.  T.)  5  Abb.  v.    Hutchins.    10  Colo.    258.      Contra, 

N.  Cas.  (N.   Y.)  90;   Smith  v.  Mead,  Corn  Exch.  Bank  v.  Western  Transp. 

(Supm.  Ct.  Gen.  T.)  14  Abb.   Pr.  (N.  Co.,  (C.  PI.  Spec.T.)  15  Abb.  Pr.  (N.  Y.) 

Y.)  262;    Hecker  v.   Mitchell,  (N    Y.  319,  note. 

Super.  Ct.  Spec.  T.)5  Abb.  Pr.  (N.  Y.)  In  Wilkin  v.  Raplee,  52  N.  Y.  248,  it 
453,  mem.,  6  Duer  (N.  Y.)  687;  Boyl-  was  held  to  be  doubtful  whether  on 
ston  v.  Crews,  2  S.  Car.  422;  Tuiquand  such  an  application  the  plaintiffs  can 
v.  Fearon,  40  L.  T.  N.  S.  191.  See  avail  themselves  of  any  of  the  aver- 
also  generally  cases  cited  supra,  p.  67,  ments  contained  in  the  answer  to  cure 
to  the  effect  that  such  motion,  like  a  defects  in  the  complaint, 
demurrer,  admits  the  truth  of  the  facts  An  objection  that  the  complaint  fails 
pleaded.  to  state  a  cause  of  action  is  j  urisdic- 

"  The  question  whether  the  pleading  tional,  and  may  be  taken  on  appeal 

is  true  or  not,  or  whether  it  is  pleaded  although  not  raised  in  the  lower  court, 

in  good  faith  or  not,  cannot  be  raised  Munger  v.  Shannon,  61  N.  Y.  251. 

on  a  motion  of  this  kind.     No  matter  At  Common  Law  sham  and  frivolous 

how  wildly  improbable  it  may  be,  that  pleas  may  be  summarily  disposed   of 

is  of  no  importance.     The  only  ques-  provided  the  declaration  be  good.     Per 

tion  at  issue  is  whether,  if  true,  the  Woodbury,  J.,  in  Garland  v.  Davis,  4 

answer  presents  a  legal  bar  to  the  com-  How.  (U.  S.)  131. 

plaint/1     Metraz   v.  Pearsall,  (Supm.  S.  See  generally  supra,  p.  4. 

Ct.  Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  90.  8.  Barker  v.   Foster,  29  Minn.   166; 

Notioe  of  Defense. — A  motion  to  strike  Darrow  v.  Miller,  (Supm.  Ct.)  5  How. 

out  a   notice  of   special   matter  filed  Pr.  (N.  Y.)  247,  3  Code  Rep.  (N.  Y.) 

with  the  general  issue  is  in  the  nature  241;     Nichols    v.  Jones,    (Supm.    Ct. 

of  a  demurrer  and  admits  the  facts  Spec.   T.)  6   How.    Pr.   (N.   Y.)    355; 

stated.     Camp  v.  Allen,  12  N.  J.  L.  1.  Roome  v.  Nicholson,  1  Sweeny  (N.  Y.) 

1.  Smith  v.  Mulliken,  2  Minn.  319;  525,  8  Abb.  Pr.  N.  S.  (N.  Y.)  343; 
Matthews  c.  Lee,  25  Miss.  417;  Paxon  Holmes  v.  Taylor,  32  Nova  Scotia  191. 
v.  Talmage,  87  Mo.  13,  cited  in  Mum-  Other  Defect!  Not  in  Issue.  —  The  fact 
ford  v.  Keet,  71  Mo.  App.  535,  and  that  pleadings  are  inconsistent,  de- 
Paddock  v.  Somes,  102  Mo.  226.  Con*  murrable,  multifarious,  or  embarrass- 
tra%  Thomas  v.  Loaners'  Bank,  38  N.  ing  does  not  authorize  the  court  to  set 
Y.  Super.  Ct.  466;  Hogencamp  v.  Ack-  them  aside  on  an  application  assailing 
erman,  24  N.  J.  L.  133;  Whitaker  v.  them  as  sham;  but  if  the  matter  alleged 
Meley,  20  N.  J.  L.J.  16,  121.  See  also  is  true  other  rules  of  practice  must  be 
Gause  v.  Knapp,  1  McCrary  (U.  S.)  75.  invoked  for  remedying  such   defects. 

Motion  for  Judgment  on  Frivolous  An-  O'Connell  v.  Sea II ion,  24  Nova  Scotia 

swer. —  Under  statutes  which  provide  345;  Nova  Scotia  Bank  v.  Chipman,  7 

as  the  remedy  for  a  frivolous  answer  a  Nova  Scotia  521;  Chipman  v.  Ritchie, 

motion  for  judgment  notwithstanding  5   Nova  Scotia  710;    Wallace  v.   Mc- 

it,  the  motion  will  be  denied  if  the  com-  Sweeny,  L.  R.  2  P.  C.  180,  on  appeal 

plaint  fails  to  state  facts  sufficient  to  from  Nova  Scotia, 

constitute  a  cause  of  action.     Munger  But  although  a  pleading  is  frivolous 

v.  Shannon,  61  N.  Y.  251;  Wilkin  v.  it  may  be  stricken  out  as  sham  if  its 
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8.  Evidence  on  Application  —  a.  Frivolous  Pleadings.  —  On 
a  summary  application  against  a  pleading  as  frivolous,  extrinsic 
evidence  is  not  admissible.  That  it  is  thus  defective  must  be 
apparent  on  mere  inspection  or  on  considering  it  in  the  light  of 

the  issues  made  by  the  record.1  Applications  under  the  rules  of 
court  which  obtain  in  England*  must  be  determined  on  the  plead- 
ings alone  without  extrinsic  evidence;  but  those  which  invoke 

falsity    is    proved.      Wedderspoon   v,\  Wisconsin,  —  Magdeburg  v.  Uihlein, 

Rogers,   32  Cal.   569;  Jackson  Sharp  53  Wis.  165. 

Co.  v.  Holland,  14  Fla.  384;  Ames  v.  England,  —  Horner    v,     Keppel,    10 

Webber,  10  Wend.  (N.  Y.)  624;  Albany  Ad.  &  El.  17.  37  E.  C.  I..  20;  Balrnauno 

County  Bank  v.  Rider,  74  Hun  (N.  Y.)  v.  Thompson,  8  Dowl.  76,  6  Bing.  N. 

349;  Kay  v.  Churchill,  (Supm.  Ct.  Spec.  Cas.  153,  37  E.  C.  L.  324. 

T.)  10  Abb.  N.  Cas.  (N.  Y.)  83,  cited  in  Jteriew  on  Appeal.  —  On  appeal  from 

Robert  Gere  Bank  v,  Inman,  51  Hun  an  order  striking  out  an  answer  or  de- 

(N.  Y.)  97,  affirmed  on  opinion  below  fense,  the  correctness  of  the  order  must 

115  N.  Y.  650;  Kreitz  v.  Frost,  (Supm.  be  decided  upon  the  pleadings  in  the 

Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  slate  in  which  they  were  at  the  time 

277;   Commonwealth   Bank  v,  Pryor,  when  the  order  was  made.     It  cannot 

(C.  PI.  Spec.  T.)  11  Abb.  Pr.  N.  S.  (N.  be  supported    upon  the  ground   that 

Y.)227;  Walker  v.  Hewitt,  (Supm.  Ct.  subsequently  the  defendant  amended 

Spec.   T.)  11   How.   Pr.  (N.   Y.)  395;  this  answer  by  setting  up  a  somewhat 

Fleury  v.  Roget,  5  Sandf.  (N.  Y.)  646,  inconsistent  defense,  or   that  the  evi- 

9  How.  Pr.  (N.  Y.)2is.     See  also  Gold-  dence  at  the  trial  did  not  support,  or 

stein  v.  Krause,  2  Idaho 271;  Chenango  was    inconsistent    with,    the    defense 

Counly    v.    McCullough,   (Supm.    Ct.  stricken  out.     Oe  Baker  v.  Southern 

Gen   T.)  39  How.  Pr.  (N.  Y.)  37.  California  R.  Co.,  106  Cal.  257,  46  Am. 

1.  Alabama,  —  Williamson  v,  Mayer,  St.  Rep.  237;  Hoffman  v.  New  York, 

117  Ala.  253;  Powell  v.  Crawford,  no  etc.,  R.  Co.,  50  N.  Y.  Super.  Ct.  403, 

Ala.  294;  Lindsay  v,  Morris,  100  Ala.  citing  Tooker  v.  Arnoux,  76  N.  Y.  397. 

550;    McAnally   v.   Hawkins  Lumber  Effect  of  Verification.  —  The  fact  that 

Co.,  109  Ala.  397;  Sadler  v,  Fisher,  3  the  pleading  which  is  assailed  as  friv- 

Ala.  200.  olous  is  verified  is  not  a  matter  to  be 

Georgia.  —  Beasley  v,   Huyett,  etc.,  considered  in  passing  upon  the  appli- 

Mfg.  Co..  92  Ga.  273.  cation,   as  it  would  be,  according  10 

New  York.  —  Piatt  v.  Robbins,  Col.  some  authorities,  if  it  were  assailed  as 
&  C.  Cas.  (N.  Y.)85;  Schaffer  v.  Hoi-  sham.  Sievens  v.  Hunt,  15  Barb.  (N. 
will,  46  N.  Y.  App.  Div.  93;  Trumbull  Y.)  17;  Farmers',  etc..  Bank  v.  Smith, 
v.  Ashley,  26  N.  Y.  App.  Div.  356;  (Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N. 
Older  v.  Russell,  8  N.  Y.  App.  Div.  Y.)  329;  Thorn  v.  New  York  Cent. 
518;  Garvey  v.  Fowler,  4  Sandf.  (N.  Mills,  (Supm.  Cl)  10  How.  Pr.  (N.  Y.) 
Y.)  665,  10  N.  Y.  Leg.  Obs.  16;  Piatt,  19.  affirmed  sub  nam.  Shearman  v.  New 
etc.,  Refining  Co.  v.  Hepworth,  (Supm.  York  Cent.  Mills,  (Supm.  Ct.  Gen.  T.) 
Ct.  Spec.  T  )  13  Civ.  Pro.  (N.  Y.)  122;  1  Abb.  Pr.  (N.  Y.)  187. 
Beal  v.  Union  Paper  Box  Co.,  (N.  Y.  Bill*  of  Particulars  —  Documents.  —  A 
Super.  Ct.  Spec.  T.)  4  Civ.  Pro.  (N.  Y.)  bill  of  particulars  is  a  part  of  the 
18;  Metraz  v.  Pearsall,  (Supm.  Ct.  pleading3  in  so  far  that  it  may  be  con- 
Spec.  T.)  5  Abb.  N.  Cas.  (N.  Y.)  00;  sidered  by  the  court  in  determining 
Darrow  v.  Miller,  (Supm.  Ct.)  5  How.  whether  the  pleading  is  frivolous. 
Pr.  (N.  Y.)  247.  3  Code  Rep.  (N.  Y.)  Davey  v,  Bentinck,  (1893)  1  Q.  B.  185. 
241;  Su  tori  us  v.  North,  (C.  PI.  Gen.  If  the  pleading  relies  on  a  specific 
T.)  1  Misc.  (N.  Y.)  298.  See  also  Har-  document  as  constituting  the  cause  of 
ris  v.  Hammond,  (Supm.  Ct.  Gen.  T.)  action  or  defense,  the  court  may  refer 
18  How.  Pr.  (N.  Y.)  123.  to  such  document,  and  if  it  appears 

North  Dakota, — Siurmund  v.  Minot  therefrom  lhai  the  pleading  is  frivolous 

Bank,  4  N.  Dak.  164.  il  may  be  stricken  out.     Whitworth  v. 

South  Carolina. — Tharin  v,  Seabrook,  Darbishire,  5  Reports   198,  41    W.  R. 

6  S.  Car.  113;  Winn  v.  Waring,  2  Brev.  317,  68  L.  T.  N.  S.  216. 

(S.  Car.)  428.  S.  For  these  rules  see  supra,  p.  8. 
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the  inherent  power  of  the  court  may  be  supported  and  opposed 
by  affidavits.1 

b.   SHAM    PLEADINGS  —  (i)  Record    Evidence  —  In    General. — 
A  pleading  may  be  proved  sham  by  evidence  of  the  falsity  of  the 

matter  apparent  on  its  face  *  or  from  other  parts  of  the  record.* 

1.  Willis  v.  Howe,  (1893)  2  Ch.  545;  Missouri  Min.  Co.,  6  S.  Dak.  478;  Steb- 
Atty.-Gen.    v.    London,   etc.,    R.    Co.,  bins  v.  Lardner,  2  S.  Dak.  127. 

(1892)  3  Ch.  274;  Chaffers  v.  Goldsmid,  Rhode  Island.  —  Wright  v.  Card,   16 

(1894)  1  Q.  B.  186;  Barrett  v.  Day,  43  -  R.  I.  719. 

Ch.    D.   435;    Republic    v.    Peruvian  Texas.  —  Hillebrant  v.  Booth.  7  Tex. 

Guano  Co.,  36  Ch.  D.  489;  Burstall  v.  500,  approved  in   Barry  v.  Screw  men's 

Bey  f  us,    26  Ch.    D.  35;    Metropolitan  Bene  v.  Assoc,  67  Tex.  250,  and  Boyd 

Bank   v.    Pooley,    10  App.   Cas.   210;  v.  Beville,  91  Tex  439. 

Willis  v.  Beauchamp,  11P.D.  59;  Rob-  United  States.  —  Wythe  v.  Myers,  3 

son  v.  Dodds,  L.  R.  8  Eq.  301;  Blair  Sawy.  (U.  S.)  595,   30  Fed.  Cas.  No. 

v.  Cordner,  36  W.  R.  64;  Johnston  v.  18,119;  Parker  v.  Lewis,  Hempst.  (U. 

Johnston,  33  W.  R.  239.  S.)  72,  18  Fed.  Cas.  No.  10,741a. 

In  the  Provinoe  of  Ontario,  Canada,  at  England.  —  Grills  v.  Mannell,  Willes 

least  prior  to  the  adoption  there  of  the  378. 

English  rule  which  abolished  demur-  Various  Moans  by  Which  Falsity  May 
rers,  rules  of  1883,  order  25,  rule  4,  it  Bo  Shown.  —  •*  The  only  apparent  diflS- 
seems  that  affidavits  could  not  be  re-  culty  in  applying  this  rule  is  to  de- 
ceived in  support  of  such  an  applica-  termine  what  shall  be  deemed  conclu- 
tion.  Ross  v.  Edwards,  15  Ont.  Pr.  si ve  evidence  of  the  falsity  of  a  plead- 
150,  reversing  14  Ont.  Pr.  523;  Jame-  ing;  and  I  suppose  that  the  falsity 
son  v.  Laing,  7  Ont.  Pr.  404,  approved  must  be  admitted  or  clearly  estab- 
in  Sheppard  v.  Kennedy,  10  Ont.  Pr.  lished.  This  may  result  sometimes 
242.  from  the  form  of  the  pleading  itself,  as 

Scope  of  Power  to  Determine  on  Affl-  where  a  defendant  pleaded  a   former 

davits.  —  The  cases   which  make   this  judgment  recovered  before  the  cause 

holding  draw  no  distinction   between  of  action  accrued.     Or  it  may  be  so 

the  frivolous  and  sham   pleadings  of  plain  and  palpable  as  to  admit  of  indis- 

the  common  law;  and  it  would  seem  putable  proof,  as  where  it  appears  by 

that  applications  against  the  former  as  the  affidavit  of  the  plaintiff  and  is  not 

well  as  against  the  latter  kind  of  plead-  denied  by  affidavit  on  the  part  of  the 

ings,  brought  under  the  inherent  power  defendant."     Nichols  v.  Jones,  (Supm. 

of  the  court,  may  be  supported  or  op-  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  355. 

posed    by    affidavits.      See  generally  In  Indiana,   by  statute,   a  pleading 

cases  cited  to  the  text,  also  Remming-  may  be  rejected  as  sham  "  either  when 

ton  v.  Scoles,  (1897)  2  Ch.  1;  Reichel  v.  it  plainly  appears  upon  the  face  thereof 

Magrath,  14  App.  Cas.  665.  to  be  false  in  fact,  and  intended  merely 

2.  California. — Shasta  Bank  v.  Boyd,  for  delay,  or  when  shown  to  be  so 
99  Cal.  604;  Willson  v.  Cleaveland,  30  by  answers  of  the  party  to  special  writ- 
Cal.  192;  Bell  v.  Brown,  22  Cal.  672.  ten  interrogatories  propounded  to  him 

Indiana. — Smith  v.  Webb,  5  Blackf.  to  ascertain  whether  the  pleading  is 

(Ind.)  288.  false."      Pittsburgh,   etc.,    R.   Co.   v. 

Mississippi.  —  Thigpen  v.  Mississippi  Fraze,  150  Ind.  576;  Lowe  v.  Thomp- 

Cent.  R.  Co.,  32  Miss.  347.  son,  86  Ind.  503. 

Montana.  —  State  v.  Dickerman,  16  Exhibits.  —  Allegations  in  an  answer 

Mont.  278.  may  be  construed  in  connection  with 

Neva  York.  —  Haas  v.  Selig,  (Supm.  exhibits  thereto  attached,  in  determin- 

Ct  App.  T.)27  Misc.  (N.  Y.)  504.  affirm-  ing  whether  it  should  be  stricken  out. 

ing  26  Misc.  (N.  Y.)  191;  Lawrence  v.  Williamson  v.  White,  101  Ga.  276. 

Derby,  (N.  Y.  Super.  Ct.  Spec.  T.)  24  Votioo  of  Defense.  —  Where  it  isappar- 

How.  Pr.  (N.  Y.)  133,  15  Abb.  Pr.  (N.  ent  on  the  face  of  a  notice  of  defense 

Y.)  346,  note;  Ostrom  v.  Bixby,  (Supm.  that  the  matter  pleaded  therein  is  false, 

Ct.)  9  How.  Pr.  (N.  Y.)  57;  Nichols  v.  it  is  properly  stricken  from  the  files. 

Jones,  (Supm.  Ct.  Spec.  T.)6  How.  Pr.  Henrichsen  v.  Mudd,  33  111.  477. 

(N.  Y.)  355.  3.  "  As  the  Whole  Object  of  Pleading  Is 

South    Dakota.  —  Loranger    v.    Big  to  Ascertain  Facts,  either  by  the  admis- 
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Inconsistent  Pleat  or  Defenses  —  General  Rule.  —  In  most  jurisdictions  a 
defendant  may  plead  as  many  several  matters  to  an  action  as  he 
may  think  necessary  for  his  defense,1  and  under  the  construction 
given  to  this  law  each  plea  or  defense  must  be  considered  and 

have  effect  as  if  it  were  pleaded  alone.*     As  otherwise  stated,  no 

ston  of  the  parties  or  the  verdict  of  a  How.  Pr.  (N.   Y.)  158,  citing  Wither- 

jury,  if  it  appear  judicially  lo  the  court  spoon  v.  Van  Dolar,  (Supm.   Ct.)   15 

by  the  record  that  the  matter  pleaded  How.  Pr.  (N.  Y.)  266;  Plant  v.  Schuy- 

is  false  in  fact,  there  is  no  need  for  a  ler,  7  Robt.  (N.  Y.)  271,  4  Abb.  Pr.  N. 

jury,  for  the  only  object  of  impaneling  S.  (N.  Y.)  146. 

a  jury  to  try  an  issue  is  to  ascertain  Action  on  Written  Instrument.  —  A  de- 
the  truth  or  falsehood  of  the  facts  al-  fense  that  a  written  instrument  for  the 
leged;  and  the  record  showing  them  to  payment  of  money  upon  which  suit  is 
be  false,  to  impanel  a  jury  to  ascertain  brought  is  not  due,  and  no  judgment 
that  which  already  judicially  appears  can  be  taken  for  the  amount,  is  prop- 
would  be  idle  and  absurd.  As  well  erly  stricken  out,  where  the  record 
might  it  be  required  to  have  a  jury  to  shows  that  the  defendant  has  failed 
inquire  whether  facts  exist  which  are  to  pay  a  delinquent  portion,  and  the 
admitted  to  exist  as  to  inquire  whether  agreement  provides  that  in  such  event 
things  are  true  which  are  judicially  the  whole  shall  become  due  and  pay- 
known  to  be  false."  Thigpen  v.  Mis-  able.  Kilcreasev.  Johnson,  85  Ga.  600. 
sissippi  Cent.  R.  Co..  32  Miss.  347.  A  Plea  in  Abatement  may  be  stricken 
Admissions.  —  A  denial  or  an  affirma-  out  where  it  is  apparent  from  the  record 
tive  defense  alleged  in  an  answer  which  that  by  general  appearance,  demurrer, 
is  entirely  inconsistent  with  allegations  or  other  step  the  right  so  to  plead  has 
in  the  complaint  which  are  admitted  been  waived.  Sheehan,  etc.,  Transp. 
by  the  defendant,  by  a  failure  to  deny  Co.  v.  Sims,  36  Mo.  App.  224. 
them  or  otherwise,  is  sham.  Burns  v.  Ploa  of  Statute  of  Limitations,  —Where 
Condon,  (Ga.  1899)  33  S.  £.  Rep.  907;  the  record  shows  that  the  bar  of  the 
Capital  Lumbering  Co.  v.  Learned,  statute  of  limitations  cannot  possibly 
(Oregon  1899)  59  Pac.  Rep.  454.  See  have  run  against  the  cause  of  action, 
also  Berry  v.  Rowley,  11  N.  Y.  App.  a  plea  of  the  statute  may  be  stricken 
Div.  396;  West  v.  American  Exch.  out  as  sham.  Evans  v.  Steel,  2  Ala. 
Bank,  44  Barb.  (N.  Y.)  175;  Wood  v.  114;  Shasta  Bank  v.  Boyd,  99  Cat.  604; 
Whiting,  21  Barb.  (N.Y.)  198.  So  of  an  Illinois  Cent.  R.  Co.  v.  Johnson,  34 
inconsistency  with  express  admissions  III.  389. 

contained  in  other  parts  of  the  answer.  Action  on  Insurance  Policy.  —  A  plea 

Burns  v.  Chicago,  etc.,   R.  Co.,  (Iowa  to  an  action  on  an  insurance  policy 

1900)  81  N.  W.  Rep.  794.    See  generally  that  "the  defendants  were  not  duly 

infra,  p.  73.     Such  a  denial  has  also  constituted,  incorporated,  and  empow- 

been  treated  as   frivolous.     Miller  v.  ered  as  alleged,"  is  bad,  and  must  be 

Chicago,  etc.,  R.  Co.,  62  Mo.  App.  252;  struck  out    where    the    policy   states 

Starbuck  v.  Dunklee,  10  Minn.  168,  88  that  the  defendants  are  an  incorporated 

Am.    Dec.   68;   Collis  v.   Alburtis,    13  company,     McAnn  v.  Mutual  Reserve 

Daly  (N.  Y.)  425,  9  Civ.  Pro.  (N.  Y.)  Fund  L.  Assoc,  17  Can.  L.  T.  244. 

80,  citing  Wesson  v.  Judd,  (C.  PI.  Spec.  1.  Stat.  4  Anne,  c.  16,  §  4.  generally 

T.)  1  Abb.  Pr.  (N.  Y.)  254,  and  Byrne  enforced  in  the  United  States  both  in 

v.  Benton,  3  N.  Y.  L.  Bui.  100,  cited  \n  common-law  and  in  code  states,  per  se 

Aiken    v.   Haskins,   (County    Ct.)    27  or  by  re-enactment.    See  on  this  point 

Misc.  (N.  Y.)  629.    See  generally  supra,  and  generally  for  the  principles  inci- 

p.  42.   And  no  doubt  denials  of  the  legal  dentally  treated  in  this  section,  articles 

conclusions  which    arise    from    facts  Answers  in  Code  Pleading,  vol.  1,  p. 

stated  in  a  complaint,  where  the  facts  852;  Pleas  at  Law,   vol.   16,  pp.  561, 

themselves  are  admitted  by  the  answer,  569. 

are  frivolous.     Hemme    v.    Hays,    55  2.  California.  —  Ball  v.  Putnam,  123 

Cal.  337;  Montgomery  v.   Merrill,  62  Cal.   134;  Miller  v.  Chandler,  59  Cal. 

Cal.  385;  Grinnell  v.  Church,  (Supm.  540;  Nudd  v.  Thompson,  34  Cal.   39; 

Ct.  Spec.  T.)  65  How.   Pr.  (N.  Y.)  399;  Siter  v.   Jewett,   33  Cal.  92;    Bell   v. 

Swinburne   v.  Stockwell,   (Supm.   Ct.  Brown,  22  Cal.  671. 

Spec.  T.)  58  How.  Pr.  (N.  Y.)  312:  Fos-  New  York.  •-  Hoes  v.  Nagele,  28  N. 

dick  v.  Groff,  (Supm.  Ct,  Spec.  T.)  22  Y.  App.  Div.  374;  Young  v.   KaU,  22 
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objection   lies  because  of  the  inconsistency  of  several  pleas  or 
defenses.1 

Scope  of  Bole  —  Striking  Out  as  Sham.  —  But  the  word  "incon- 
sistent "  as  here  used  seems  to  have  acquired  a  technical  meaning 
less  extensive  than  its  general  one,  having  reference  only  to  pleas 
or  defenses  which,  though  technically  irreconcilable,  may  never- 
theless all  be  true.*     Where  one  or  more  must  be  false  if  others 

N.  Y.  A  pp.  Div.  542;  Swift  v.  Kingsley,  Co.,  75  Iowa  694,  distinguishing  Mead- 

24  Barb.  (N.  Y.)  541;  Troy,  etc.,  R.  ows  v.  Hawkeye  Ins.  Co.,  62  Iowa  387; 

Co.   v.   Kerr,   17    Barb.   (N.   Y.)  581;  Burns  v.  Chicago,  etc.,  R.  Co.,  (Iowa 

Ketcham  v.  Zerega,  1  E.  O.  Smith  (N.  1900)  81  N.  W.  Rep.  794. 

Y.)   553;     Merchant's    Nat.    Bank    v.  Minnesota,  —  Booth  v.  Sherwood,  12 

Macnaughton,  (Supm.  Ct.)  I  Abb.  N.  Minn.  426. 

Cas.  (N.  Y.)  293,  note.  Missouri.  —  Nelson  v.  Brodhack,  44 

United  States,  —  Hal)     v.     Austin,  Mo.  596;  McAdow  v.  Ross,  53  Mo.  199, 

Deady  (U.  S.)  104,   11   Fed.  Cas.  No.  distinguishing  Fugate  v.  Fierce,  49  Mo. 

5,925;  Bachman  v.  Everding,  1  Sawy.  441.     Compare  Darrett  v.  Donnelly,  38 

(U.  S.)  70,  2  Fed.  Cas.  No.  708.  Mo.  492:  Adams  v.  Trigg,  37  Mo.  141. 

England,  —  Grills  v.  Mann  ell,  Willes  New  York.  —  Ketcham  v.  Zerega,  1 

378;  Harington  v.  Macmorris,  5  Taunt.  E.  D.  Smith  (N.  Y.)  553;  Troy,  etc.,  R. 

228,  1  E.  C.  L.  88;  Firmin  v.  Crucifix,  Co.  v.  Kerr,  17  Barb.  (N.  Y.)  581.     See 

5  C.  &  P.  97,  24  E.  C.  L.  230;  Mont-  also  Townsend  v.  Piatt,  (C.   PI.  Spec, 

gomery  v.   Richardson,  5  C.  &  P.  247,  T.)  3  Abb.  Pr.  N.  S.  (N.  Y.)  325. 

24  E.  C.  L.  302.  South  Dakota.  —  Stebbinsv.  Lardner, 

1.  Buhne   v.   Corbett,  43   Cal.   269;  2  S.  Dak.  127. 

Willson   v.   Cleaveland,   30  Cal.    192;  Texas.  —  Hillebrant  v.  Booth,  7 Tex. 

Comes  v.   Chicago,   etc.,    R.   Co.,   78  500. 

Iowa   391;    Societa    Italiana,   etc.,    v.  United  States.  —  Bachman  v.    Ever- 

Sulzer,    138   N.    Y.   468;    Goodwin   v.  ding,  1  Saw}*.  (U.S.)  70,  2  Fed.  Cas. 

Wertheimer,    99    N.    Y.    149;    Bruce  No.  708;  Hall  v.  Austin,  Deady  (U.  S.) 

v.  Burr,  67  N.  Y.  237;  Young  v.  Katz,  104,  11  Fed.  Cas.  No.  5,925. 

22  N.  Y.  App.  Div.  542;   Seem  an  v.  Toehnioal  Confessions  Compared   with 

Bandler,  (N.  Y.  City  Ct.  Gen.  T.)  25  Admissions  Made  by  Demurrers.  —  "  It  is 

Misc.  (N.  Y.)  328,  affirmed  (Supm.  Ct.  similar  to  the  rule  in  the  case  of  a  de- 

App.  T.)  26  Misc.  (N.  Y.)372;  Sirianl  murrer,  which  is  taken  as  an  admission 

v.  Deutsch,  (N.   Y.  Super.  Ct.   Spec,  of  the  truth  of  the  facts  stated  in  the 

T.)  12  Misc.  (N.  Y.)  213;  Ross  v.  Duffy,  pleading,  against  which  it  is  interposed 

(Supm.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep.  for  the  purposes  only  of  the  argument 

584;  MacColl  v.  American    Union    L.  upon  the  demurrer.     Yet  because  the 

Ins.  Co.,  89  Hun  (N.  Y.)4go;  Sheldon  demurrer  has  been  filed  to  a  verified 

v.  Heaton,  78  Hun  (N.  Y.)  50;  Bryant  complaint  it   is   never    treated   as  an 

v.  Bryant,  7  Robt.  (N.  Y.)49;  Green  v.  admission   by  the  party  demurring  of 

Hughitt  School  Tp.,   5   S.    Dak.   452.  any  fact  in  any  subsequent  proceeding 

See  also  generally  cases  cited  in  the  in  the  action.     In  both  cases  it  is  but 

following  notes.  an  admission  implied  by  the  law  and 

2.  Fleas  or  Defenses  in  Confession  and  not  admitted  or  intended  to  be  admitted 
Avoidanoe.  —  Thus  the  technical  admis-  in  fact."  Bell  v.  Brown,  22  Cal.  671. 
sion  implied  by  pleading  in  confession  Plea  or  Defense  in  Justification.  —  In 
and  avoidance  is  for  purposes  only  of  several  cases  it  has  been  held  that  a 
the  special  plea  or  defense  in  which  plea  or  defense  alleging  matter  in  justi- 
the  confession  is  made,  and  does  not  fication  constitutes  an  admission  of  the 
of  itself  falsify  a  general  issue  or  gen-  wrong  for  which  suit  is  brought,  and 
eral  or  special  denial  also  pleaded.  controls   a   denial  pleaded   therewith. 

California.  —  Bell  v.  Brown,  22  Cal.  Dole  v.  Burleigh,  1  Dak.  218;  Lamp- 

671;  Siter  v.  Jewett,  33  Cal.  92.  sen  v.  Brander,  28  Minn.  526;  Slarbuck 

Iowa.  —  Barr  v.  Hack,  46  Iowa  308,  v.   Dunklee,    10   Minn.    168;   Caldwell 

approved  \n  Herzman  v.  Oberfelder,  54  v.  Bruggerman,  8  Minn.  286;  Scott  v. 

Iowa  83;  Heinrichs  v.  Terrell,  65  Iowa  King,    7   Minn.  494;    Zimmerman    v. 

25;  Day  v,  Mill-Owners'  Mut.  F.  Ins.  Lamb,  7  Minn.  421;  Derby  v.  Gallup, 
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put  in  are  true,  the  defendant  may  be  required  to  elect  between 
them,1  or  those  proved  to  be  false  may  be  stricken  out  as  sham, 
and  on  such  an  application  other  pleas  or  defenses  than  those 
assailed  may  be  looked  into  for  evidence.* 

5  Minn.  119;  McCord  v.  Doniphan  and  a  denial  of  the  assertion  of  title  on 
Branch  R.  Co.,  21  Mo.  App.  92;  Coble  the  part  of  defendant.  If  pleaded  with 
v.  McDaniel,  33  Mo.  363;  Atteberry  v.  a  general  issue  or  a  code  denial,  it 
Powell,  29  Mo.  429;  Schneider  v.  overrides  and  controls  the  latter. 
Schultz,  4  Sandf.  (N.  Y)  664;  Meyer  Perkins  v.  Morse,  30  Minn.  11;  Dono- 
v.  Schultz,  4  Sandf.  (N.  Y.)  664;  Roe  hue  v.  Ladd,  31  Minn.  244;  Herring  v. 
v.  Rogers,  (Supm.  Ct.  Spec.  T.)  8  How.  Swain,  84  Tex.  523,  citing  McBee  v. 
Pr.  (N.  Y.)  356,  explained  in  Ostrom  v.  Johnson,  45  Tex.  637,  and  Tate 
Bixby,  (Supm.  Ct.)  9  How.  Pr.  (N.  v.  Wyatt,  77  Tex.  492. 
Y.)  57.  1.  See  generally  article  Answers  in 
Express  Admissions  —  Plea  or  Defense  Code  Pleading,  vol.  1,  p.  860.  See 
Hecessarily  False.  —  But  where  a  plea  also  Klink  v.  Cohen,  13  Cal.  623; 
or  defense  must  necessarily  be  false  if  Uridias  v.  Morrell,  25  Cal.  31;  Cook  v. 
matter  alleged  in  other  pleadings  Finch,  19  Minn.  407,  citing  Conway 
therewith  is  true,  or  because  of  express  v.  Wharton,  13  Minn.  158;  Roblee  v. 
admissions,  the  rule  that  every  plea  or  Secresi,  28  Minn.  43;  Caldwell  v.  B rug- 
defense  must  stand  or  fall  by  itself  is  german,  8  Minn.  286;  Smith  v.  Culli- 
iaapplicable.  gan,  74  Mo.  387;  Hollenbeck  v.  Clow, 
Iowa.  —  Burns  v.  Chicago,  etc.,  R.  (Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N. 
Co.,  (Iowa  1900)  81  N.  W.  Rep.  794.  Y.)  289;  Arnold  v.  Dimon,  4  Sandf. 
Minnesota.  —  Perkins  v.  Morse,  30  (N.  Y.)  680;  Pavey  r.  Pavey,  30  Ohio 
Minn,  it;  Gaffney  v.  St.  Paul,  etc.,  R.  St.  600;  Citizens'  Bank  v.  Closson,  29 
Co  ,  38  Minn.  in.                                     •  Ohio  St.  78. 

Missouri.  —  Nelson  v.  Brodhack,  44  Various    Remedies.  —  "When   incon- 

Mo.  596,  approved  in  Mumford  v.  Keet,  sisient  defenses  are  set  up,  the  defect 

(Mo.  1900)  55  S.  W.  Rep.  271;  Fugate  is  properly  to  be  reached  by  motion  to 

v.  Pierce,  49  Mo.  441;  McAdow  v.  Ross,  strike    out   one  of  the   defenses  —  in 

53  Mo.  109.  which  case,  as  under  the  old  practice, 

New  York.  —  Millerd   v.   Thorn,   56  the  court  will  either  strike  out  the  de- 

N.   Y.  402;  Lloyd  v.  Burns,  38  N.  Y.  fense  or  compel  the  defendant  to  elect 

Super.  Ct.  423.  affirmed  without  opinion  by  which  he  will  abide.     If  a  motion  to 

62  N.   Y.  651;  Arthur   v.    Brooks,   14  strike    out    the   objectionable    matter 

Barb.  (N.  Y.)  533;  Arnold  v.  Dimon,  4  cannot  reach  or  cure  the  defect,  the  ob- 

Sandf.  (N.  Y.)  680.  jection,  it  is  presumed,  may  be  taken 

Ohio.  —  Pavey  v.  Pavey,  30  Ohio  St.  by  demurrer.       Klink    v.   Cohen,    13 

600;  Citizens'  Bank  v.  Closson,  29  Ohio  Cal  623,  approved  in  Uridias  v.  Morrell, 

St.  78.  25  Cal.  31. 

Wisconsin.  —  Hartwell   v.   Page,    14  2.  California.  —  Sloane  v.  Southern 

Wis.  49;  Sexton  c.  Rhames,  13  Wis.  California  R.  Co.,  in  Cal.  668. 

99;    Orton    v.    Noonan,    19   Wis.    350;  Colorado.  —  Duffield  v.  Denver,  etc., 

Farrell     v.    Hennesy,    21     Wis.    632;  R.  Co.,  5  Colo.  App.  25. 

Schaetzel    v.    Germantown    Farmers'  Indiana.  —  Smith  v.  Webb,  5  Blackf. 

Mut.   Ins.  Co..  22  Wis.  412;  Dickson  (Ind.)  288. 

v.   Cole,   34   Wis.   621;    Rhinehart   v.  Minnesota.  —  Hay  ward  v.  Grant,  13 

Whitehead,   64   Wis.   42;    South    Mil-  Minn    165,  97  Am.  Dec.  228;  Conway 

waukee    Boulevard    Heights    Co.    v.  v.  Wharton,  13  Minn.  158,  citing  Roblee 

Harte,  95  Wis.  592.  v.  Secrest,  28  Minn.  43. 

See  also  generally  cases  cited  in  the  New    York.  —  Ostrom     v.    Bixby, 

next  note  but  one.  (Supm.   Ct.)  9   How.   Pr.  (N.  Y.)  57; 

Bale  in  Equity  Followed.  —  The  doc-  Stiles  v.  Comstock,  (Supm.  Ct.  Spec, 

trine  stated  in  the  text  is  laid  down  in  T.)  9  How.  Pr.  (N.  Y.)48;  Hollenbeck 

chancery  with  reference  to  inconsistent  v.  Clow,  (Supm.  Ct.  Spec.  T.)9  How. 

defenses.     Hopper  v.  Hopper,  11  Paige  Pr.  (N.   Y.)  290;   Lawrence  v.   Derby, 

(N.  Y.)  46.  (N.  Y.  Super.  Ct.  Spec.  T.)  24  How. 

A  Disclaimer  is  an  express  admission  Pr.  (N.  Y.)  133,  15  Abb.  Pr.  (N.  Y.)  346, 

«pon  the  record  of  the  plaintiff's  right  note;  Smith  v.  Wells,  (Supm.  Ct.  Spec 
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(2)  Evidence  Aliunde — (a)  In  General.  —  If   the   falsity    of   the 
matter  alleged  is  not  apparent  on  inspection  of  the  pleading  or 

other  parts  of  the  record,  it  may  be  proved  by  evidence  aliunde,1 

T.)  20  How.  Pr.  (N.  Y.)  158,  cited  in  upon  the  pleadings  because  of  such  in- 

People  v.  Northern  R.  Co.,  42  N.  Y.  217,  consistency.     Botto  v.  Vandament,  67 

dissenting  opinion  of  Foster,  J.;  Bry-  Cal.   332;    Billings   v.    Drew,    52   Cal. 

ant  v.  Bryant,  2  Robt.  (N.  Y.)  612;  Daly  565;  Buhne   v.   Corbetl.  43  Cal.    269: 

v.  Byrne,  (N.  Y.  Super.  Ct.  Spec.  T.)  1  Uridias  v.   Morrell,   25  Cal.  31:  Klink 

Abb.  N.  Cas.  (N.  Y.)  150.  v.  Cohen,  13  Cal.  623.     Ii  is  otherwise 

Oregon.  —  Foren   v.    Dealey,  4  Ore-  if  defenses  set  up  in  one  paragraph 

gon  93.  of  an  answer  are  falsified   by  express 

United  States.  —  Wallace   v.   Bacon,  admissions   contained   in   other   para- 

86  Fed.  Rep.  553.     See  also  Brown  v.  graphs,  when  the  latter  must  control 

Porter,   7   Wash.   327.     Compare  Mott  on  a  motion  for  such  relief.     Burns  v. 

v.  Burnett,  2  E.  D.  Smith  (N.  Y.)  50.  Chicago,  etc.,  R.  Co.,  (Iowa  1900)  81 

Inconsistency  Alone.  —  That  pleas  or  N.  W.  Rep.  794. 
defenses  are  inconsistent  with  others  Answer  in  Equity.  —  Where  it  is  ap- 
put  in.  or  necessarily  false  if  the  others  parent  upon  the  face  of  an  answer  in 
are  true,  is  not  alone  a  ground  for  equity  that  some  of  the  material  state- 
striking  them  out  as  sham,  but  it  must  ments  made  therein  are  false,  the  court 
be  shown  by  proof  which  ot  those  put  may  discredit  the  whole  answer  and 
in  are  in  fact  false.  De  Baker  v.  South-  place  no  reliance  on  any  part  of  it  as 
em  California  R.  Co.,  106  Cal.  257,  46  evidence  in  the  case.  Scammon  v. 
Am.  St.  Rep.  237;  McDonald  v.  South-  Hobson,  1  Hask.  (U.  S.)  406,  21  Fed. 
ern   California   R.  Co.,   101  Cal.  213;  Cas.  No.  12,434. 

Duffield    v.    Denver,   etc.,    R.    Co.,    5  1.  Patrick  v.  McManus,  14  Colo.  65, 

Colo.   App.  25;   Bryant  v.    Bryant,' 2  20  Am.  St.  Rep.  253;  Duffield  v.  Den- 

Robt.  (N.  Y.)  612;  Stiles  v.  Comstock,  ver,   etc.,    R.   Co.,    5    Colo.  App.   25; 

(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N.  Cochrane  v.  Parker,  5  Colo.  App.  527; 

Y.)48;  Ostrom  v.  Bixby,  (Supm.  Ct.)  Goldstein  v.  Krause,  2  Idaho  271;  Wells 

9  How.   Pr.  (N.  Y.)  57;  Hollenbeck  v.  v.  Jackson  Iron  Mfg.  Co..  44  N.  H.  61; 

Clow,  (Supm.  Ct.  Spec.  T.)  9  How.  Pr.  Walter  v.  Walter,  35  N.  J.  L.  262;  Liv- 

(N.  Y.)  290;  Smith  v.  Wells,  (Supm.  Ct.  ingston  v.  Hammer,  7  Kosw.  (N.  Y.) 

Spec.  T.)  20    How.    Pr.  (N.   Y.)   158,  670;  McCarty  v.  O'Donnell,   7   Robt. 

cited  in  People  v.  Northern  R.  Co.,  42  (N.  Y.)43i;  Tharin  v.  Seabrook,  6  S. 

N.  Y.  217,  dissenting  opinion  of  Foster,  Car.  113. 

J.;  Branch  v.  Knepton,  19  s.  Car.  59S,  Letters  as  Evidence.  —  The  genuine- 

citing  with  approval  Ransom  v.  Ander-  ness  of  letters  introduced  in  evidence, 

son,  9  S.  Car.  440.  on  motion  to  strike  out  an  answer  as 

In  Duffield  v.  Denver,  etc.,  R.  Co.,  5  sham,  must  be  proved  before  the  letters 

Colo.  App.  25,  this  doctrine  was  thus  can  be  considered.     Standard  Sewing 

stated:  "  We  do  not  think  it  was  al-  Mach.  Co.  v.  Henry,  43  S.  Car.  17. 

lowable  to  counsel  to  assume  the  truth  Oral    Evidenoe.  —  Under    orders    of 

of  the  second   defense   and  therefore  court  in  Nova  Scotia  a  party  may  be 

ask  the  rejection  of  the  first,  when,  for  cross-examined  on  his  affidavits  filed 

anything  disclosed  by  the  record,  they  on  the  motion.     Whitfotd  v.  Zinc,  28 

might  with  equal  propriety  have  taken  Nova  Scotia  531. 

the  first  to  be  true  and  fastened  upon  In  Kansas  it  was  said  that "  if  the 

the  second  as  a  falsehood.     Nor  do  we  facts    justified,   perhaps    the    District 

conceive  that,  in  the  absence  of  any  Court  might  orally  examine  a  defend- 

showing   for  its   guidance,    the   court  ant  as  to  the  truth   of  his   answer." 

was  authorized  to  assume  the  truth  of  Matter  of  Bartholomew,  41  Kan.  273. 

either  to  the  exclusion  of  the  other."  Verification  of   Complaint.  —  An   affi- 

Jndgment  on  Pleadings.  —  If  no  appli-  davit  by  the  plaintiff  simply  verifying 

cation  is  made  to  strike  out  as  sham,  his  complaint  in  the  manner  prescribed 

or  if  defenses  thus  inconsistent'are  not  by  the  code  is  not  a  sufficient  affirma- 

otherwise  disposed  of  on   preliminary  tive  showing  in  support  of  an  applica- 

hearing,  the  defendant  is  entitled  to  lion  by  him  to  strike  out  the  answer  as 

prove  at  the  trial  any  defense  alleged,  sham.     White  v.  Bennett,  (Supm.  Ct. 

The  plaintiff  cannot  obtain  a  judgment  Spec.  T.)  7  How.  Pr.  (N.  Y.)  59;  Winne 
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(b)  B7  Affidavit  —  At  Common  Law.  —  At  the  early  common  law  the 
proper  affidavit  in  support  of  the  application  is  one  containing 

merely  a  general  averment  that  the  plea  was  false,1  and  this  is 
sufficiently  answered  by  an  affidavit  of  its  truth,  in  which  event 
the  issues  raised  by  the  pleading  must  be  disposed  of  in  due 
course  of  legal  proceedings.* 

v.  Sickles,  (Supm.  Ct.  Spec.  T.)q  How.  out  (he   pleading  for  noncompliance 

Pr.  (N.  Y.)  317;  Kellogg  v.  Baker,  (N.  with  the  order,  but  not  as  being  sham. 

Y.  Super.  Ct.)  15  Abb   Pr.  (N.Y.)  286.  Kellogg  v.  Baker,  (N.  Y.  Super.  Ct.)  15 

Examination  of  Parties  or  Witnesses.  —  Abb.  Pr.  (N.  Y.)  286. 

A  pleading  cannot  be  proved  sham  by  Defense  of  Fraud.  —  It  is  an  unsafe 

evidence  of  the    pleader,   or  of    wit-  practice  to  allow  an  answer  charging 

nesses,  which  has  been  taken  for  pur.  fraud  and  conspiracy  to  be  stricken  out 

poses  of  the  trial  and  not  of  the  appli-  as  sham  upon  affidavits  of  the  parties 

cation  to  strike  out  as  on  a  reference,  who  are  charged  with  the  fraud.     Ran- 

by   deposition,  interrogatories,  or  the  som  v.  Anderson,  9  S.  Car.  438;  Hamil- 

like.     Mussina  v.  Stiilman,  (Supm.  Ct.  ton   v.    Mcintosh,    20  Can.   L.  T.   16. 

Gen.  T.)  13  Abb.  Pr.  (N.  Y.)  93;  Nelson  Compare  Berrigan   v.   Oviatt,   (Supm. 

v.  Cain,  42  Ind.  563;  Raleigh  v.  Tos-  Ct.  Spec.  T.)  3  How.  Pr.  N.  S.  (N.  Y.) 

settel,  36  Ind.  295;  Mooney  v.  Musser,  199. 

34  Ind.  373;  Boggess  v.  Davis.  34  Ind.  Presumptions.  —  A  presumption   that 

82.     Contra,  Beeson  v.  McConnaha,  12  the  pleas  are  not  put  in  for  sham  pur- 

Ind.  420,  cited  in  Patrick  r.  McManus,  poses  or  in  bad  faith  will  always  be 

14  Colo.   65,   20  Am.    St.    Rep.   253;  raised,  and   they  cannot  be  attacked 

Christie  v.  Drennon,  1  Ohio  Dec.  374,  except  upon   averments    to    the   con- 

aMrmed  on    other   grounds  sub  nom.  trary.     Sanford  r.  Huxford,  32  Mich. 

Werk  v.  Christie,  6  Ohio  Cir.  Dec.  255,  313,  citing  Smith  v.  Monteith,  13  M.  & 

9  Ohio  Cir.  Ct.  439,  2  Ohio  Dec.  552.  W.  427;  Bidwell  v.  Calton,  Hob.  216, 

In  Indiana,  by  statute,  the  court  may  and  Wilson  v.  City  Bank,  17  Wall.  (U. 

authorize  the  propounding  of  interrog-  S.)473. 

atories  to  a  party  for  the  purposes  of  After  Obtaining  Oyer  of  a  Specialty,  the 

ascertaining   whether  his  pleading   is  defendant  may  set  it  out  in  his  plea  or 

false.      Lowe   v.   Thompson,  86   Ind.  not,  as  he  chooses:  but  if  he  professedly 

503:  Moyer  v.    Brand,    102   Ind.   301;  does  so,  and  misrecites  it,  the  plea  may 

Pittsburgh,   etc.,   R.  Co.  v.  Fraze,  150  be  treated  as  sham.     Rudisill  v.  Sill, 

Ind.  576.  4  Blackf.   (Ind.)  282;    Hogencamp    v. 

Defense  of  Alteration  of  Legal  Instrn-  Ackerman,  24  N.  J.  L.  133;  Wallace  v. 

ment.  —  A  defense  that  a  promissory  Cumberland,  4  T.  R.  370;   Ferguson 

note  sued   upon  has  been   materially  v.  Mackreth,  4  T.  R.  371  note  by  Smith 

altered  cannot,  without  other  proof  of  v.  Yeomans,   1  Saund.  316;  Jevens  v. 

the  alteration  than  a  mere  inspection  Harridge,  1  Saund.  9. 

of  the  note,  be  held  to  be  either  frivo-  1.  1  Chilty  on   Pleading  (16th  Am. 

lous  or  sham.    Rogers  v.  Vosburgh.  87  ed.)  568;  1  Tidd's  Pr.  (4th  Am.  ed.)  565; 

N.  Y.  228.  Thigpen  v.  Mississippi  Cent.   R.  Co., 

Defense  of  Another  Action  Pending. —  32  Miss.  347;  Bones  c  Burner,  1  Chit. 

A  defense  alleging   the   pendency   of  564,  18  £.  C.  L.  162,  sub  nom.  Bones  v.. 

another  action   for  the  same  cause  is  Punter,   2   B.   &  Aid.   777;  Young   v. 

sham  where  it  appears  beyond  contro-  Gadderer,  1  Bing.  380,  8  £.  C.  L.  558, 

versy   that   the   first  action  had   been  8- Moo.  437. 

regularly  discontinued  before  the  new  2.  Smith  v.  Webb,  5  Blackf.   (Ind.) 

action  was  begun.     Hallett  v.  Hallett,  288;  Brewster  v.  Hall,  6  Cow.  (N.  Y.) 

(C.  PI.  Spec.  T.)  10  Misc.  (N.  Y.)  304,  34;  Tucker  v.  Ladd,  4  Cow.  (N.  Y.)  47; 

24   Civ.    Pro.   (N.    Y.)   104;    Clark   v.  Steward  v.  Hotchkiss,  2  Cow.  (N   Y.) 

Clark.  7  Robt.  (N.  Y.)  276.  634;  Coffee  v.  Lawrence,  2  Den.  (N.  Y.) 

Yonoomplianee    with    Order   to    Make  195;  Maury  c  Van  Arnum,  1  Hill  (N. 

Pleading   More   Definite  and  Certain.  —  Y.)   370;  Bowen   v.    Bissell,   6  Wend. 

The  fact  that  a  defendant  has  not  com-  (N.Y.)  511;  Broome  County  Bank  r. 

plied  with  an  order  to  make  his  answer  Lewis,  18  Wend.  (N.  Y.;  565;  Darrow 

more   definite   and    certain    does    not  t.  Miller,  (Supm.  Ct.)  5  How.  Pr.  (N. 

make  it  sham.     The  court  may  strike  Y.)  247,    3    Code   Rep.  (N.    Y.)  241; 
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Under  Modern  Practice,  —  In  some  jurisdictions,  as  at  common  law, 
a  general  affidavit  of  the  truth  of  the  plea,  or  a  statutory  verifica- 
tion, is  still  held  to  be  a  sufficient  answer  to  an  application  assail- 
ing it  as  sham,1  while  in  others  the  affidavits  in  support  of  the 


Bones  v.  Bunter,  i  Chit.  564  note  a,  t8 
£.  C.  L.  162;  Charles  v.  Marsden,  1 
Taunt.  224.  Contra,  Belden  v.  Devoe, 
12  Wend.  (N.  Y.)  224,  distinguishing 
Bowen  v.  Bissell.  6  Wend.  (N.  Y.)  511. 

1.  California. —  Greenbaum  v.  Turrill, 
57  Cal.  285.  But  see  contra  Wedder- 
spoon  v.  Rogers,  32  Cal.  569. 

Dakota.  —  Gjerstadengen  v.  Hartzell, 
8  N.  Dak.  424;  Green  v.  Hughitt  School 
Tp.f  5  S.  Dak.  452;  Lo ranger  v.  Big 
Missouri  Min.  Co.,  6  S.  Dak.  478; 
Samuel  Cupples  Wooden  Ware  Co.  v. 
Jensen,  4  Dak.  149,  Church,  J.,  dis- 
senting. 

Nebraska.  —  Upton  v.  Kennedy,  36 
Neb.  66. 

New  York. —The  statement  in  the 
text  is  supported  by  numerous  cases  in 
New  York,  and  by  a  dictum  in  the 
leading  case  on  sham  pleading?.  Way- 
land  v.  Tysen,  45  N.  Y.  281,  reversing 
(Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S. 
(N.  Y.)  79:  Thompson  v.  Erie  R.  Co., 
45  N.  Y.  468;  Belsena  Coal  Min.  Co.  v. 
Liberty  Dredging  Co.,  (Supm.  Ct.  App. 
T.)  27  Misc.  (N.  Y.)  191,  affirming  26 
Misc.  (N.  Y.)  846;  Smith  v.  Homer, 
(Supm.  Ct.  Spec.  T.)  15  Misc.  (N.  Y.) 
403;  Gardenier  v.  Eldred.  (Supm.  Ct. 
Spec.  T.)  4  Misc.  (N.  Y.)  505;  Barney 
v.  King,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  685;  Tripp  v.  Daball,  (N.  Y. 
Super.  Ct.  Spec.  T.)  11  Civ.  Pro.  (N. 
Y.)  112;  Briggs  v.  Freedman,  (Supm. 
Ct.  Gen.  T.)  9  Civ.  Pro.  (  N.  Y.)  73; 
Henderson  v.  Manning,  (N.  Y.  City  Ct. 
Spec.  T.)  5  Cir.  Pro.  (N.  Y.)  221;  Webb 
v.  Foster,  45  N.  Y.  Super.  Ct.  311 : 
Fellows  v.  Mailer,  38  N.  Y.  Super. 
Ct.  137;  Central  Bank  v.  Thein,  76 
Hun  (N.  Y.)  571;  Barnes  v.  West,  16 
Hun(N.  Y.)  68;  Caswell  v.  Bushnell, 
14  Barb.  (N.  Y.)  393,  7  How.  Pr.  (N. 
Y.)  171;  Mier  v.  Cartledge,  8  Barb. 
(N.  Y.)  75,  reversing  4  How.  Pr.  (N.  Y.) 
115,  2  Code  Rep.  (N.  Y.)  125,  7  N.  Y. 
Leg.  Obs.  371;  Miln  v.  Vose,  4  Sandf. 
(N.  Y.)  660;  Slack  v.  Cotton,  2  E.  D. 
Smith  (N.  Y.)398;  Macauley  v.  Bromell, 
etc.,  Printing  Co.,  (N.  Y.  City  Ct.  Spec. 
T.)  14  Abb.  N.  Cas.  (N.  Y.)  316,  5  Civ. 
Pro.  (N.  Y.)  431,  67  How.  Pr.  (N.  Y.) 
252;  Schullze  v.  Rodewald,  (Supm. 
Ct.)  1  Abb.  N.  Cas.  (N.  Y.)  365;  Bailey 
v.  Lane,  (Supm.   Ct.  Gen.  T.)  13  Abb. 


Pr.  (N.  Y.)  358,  modifying  13  Abb.  Pr. 
(N.  Y.)  354,  21.  How.  Pr.  (N.  Y.)475: 
Gregory  v.  Wright,  (Supm.  Ct.)  11 
Abb.  Pr.  (N.  Y.)  417;  Farmers',  etc., 
Bank  v.  Smith,  (Supm.  Ct.  Spec.  T.)  15 
How.  Pr.  (N.  Y.J329;  Gregg  v.  Reader, 
(Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N. 
Y.)  371;  Stiles  v.  Comstock,  (Supm. 
Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)48; 
Conklin  v.  Vandervoort,  (Supm.  Ct. 
Spec.  T.)  7  How.  Pr.  (N.  Y.)  483; 
Nichols  v.  Jones,  (Supm.  Ct.  Spec.  T.) 
6  How.  Pr.  (N.  Y.)  36o^note;  Tracy  v. 
Humphrey,  (Supm.  Ct.  Spec.  T.)  5 
How.  Pr.  (N.  Y.)  155,  3  Code  Rep.  Ct. 
Y.)  190;  Davis  v.  Potter,  (Supm.  (N. 
Spec.  T.)  4  How.  Pr.  (N.  Y.)  155,  2 
Code  Rep.  (N.  Y.)  99;  Catlin  v.  Mc- 
Groarly,  (C.  PI.  Spec.  T.)  Code  Rep. 
N.  S.  (N.  Y.)29i;  Remsen  v.  Hoyt,  1 
N.  Y.  Law  Rec.  45. 

Contra.  —  On  the  other  hand,  there 
are  many  cases  cotttra  supported  by  the 
decision  in  rhe  Court  of  Appeals  of 
People  v.  McC umber,  18  N.  Y.  318,  72 
Am.  Dec.  515,  (Supm.  Ct.  Spec.  T.)  15 
How.  Pr.  (N.  Y.)  186,  affirming 21  Barb. 
(N.  YO632;  Fairchild  v.  Rushmore,  8 
Bosw.  (N.  YO698;  Claflin  v.  Griffin,  8 
Bosw.  (N.  Y.)  689;  McCarty  v.  O'Don- 
nell,  7  Robt.  (N.  Y.)  431;  Fleury  v. 
Roget,  5  Sandf.  (N.  YJ646,  9  How.  Pr. 
(N.  Y.)  215;  Commonwealth  Bank  v. 
Pryor,  (C.  PI.  Spec.  T.)  11  Abb.  Pr.  N. 
S.  (N.  Y.)  227;  De  Forest  v.  Baker,  (N. 
Y.  Super.  Ct.  Gen.  T.)  1  Abb.  Pr. 
N.  S.  (N.  Y.)  34,  1  Robt.  (N.  Y.)  700; 
Corbett  v.  Eno,  (Supm.  Ct.  Spec.  T.)  13 
Abb.  Pr.  (N.  Y.)  65,  22  How.  Pr.  (N. 
Y.)  8;  Elizabethport  Mfg.  Co.  v. 
Campbell,  (Supm.  Ct.  Spec.  T.)  13  Abb. 
Pr.  (N.  Y.)  86;  Chenango  County  v. 
McCullough,  (Supm.  Ct.  Gen.  T.)  39 
How.Pr.  (N.  Y.)37;  Lawrence  v.  Derby, 
(N.  Y.  Super.  Ct.  Spec.  T.)  24  How. 
Pr.  (N.  Y.)  133,  15  Abb.  Pr.  (N.  Y.)  346 
note;  Fosdick  v.  GrofF,  (Supm.  Ct. 
Spec.  T.)  22  How.  Pr.  (N.  Y.)  158;  But- 
terfield  v.  Macomber,  (Supm.  Ct.  Spec. 
T.)  22  How.  Pr.  (N.  Y.)  150;  Miller  v. 
Hughes,  (Supm.  Ct.  Spec.  T.)  21  How. 
Pr.  (N.  Y.)  442,  13  Abb.  Pr.  (N.  Y.)  93 
note;  Manufacturer's  Bank  v.  Hitch- 
cock, (Supm.  Ct.  Spec.  T.)  14  How.  Pr. 
(N.  Y.)  406;  Walker  r.  Hewitt,  (Supm. 
Ct.  Spec.  T.)  u  How.  Pr.  (N.  Y.)  395. 
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application  may  allege  facts  in  proof  of  the  falsity  of  the  plead- 
ing, and  these  can  be  met  only  by  like  affidavits,  and  not  by  a 
sworn  general  allegation  or  a  verification.1 

(3)  Issues  on  Information  and  Belief —  (a)  Of  Facte  Necessarily  Known 
to  Pleader.  —  Where  a  pleading  raises  issues  by  denial  or  affirma- 

See  also  Nichols  v.  Jones,  (Supm.  Ct.  be  made  against  the  practice  of  strik- 

Spec.  T.)  6  How.  Pr.  (N.  Y.)  355;  Os-  ing  out  verified  pleas  as  sham  which 

trom  v.  Bixby,  (Supm.  Ct.)  9  How.  Pr.  does  not  apply  with  equal  cogency  to 

(N.  Y.)  57;  Thorn  v.  New  York  Cent,  the  statutory  requirement  that  a  plea 

Mills.  (Supm.  Ct.)  10  How.  Pr.  (N.  Y  )  shall  be  verified  by  affidavit.     Coyken- 

19,  affirmed  sub  nom.  Shearman  v.  New  dall  t.   Robinson,  39  N.  J.  *L.  98.     See 

York  Cent.  Mills,  (Supm.  Ct.  Gen.  T.)  also  Thigpen  v.  Mississippi  Cent.  R. 

1  Abb.    Pr.  (N.   Y.)  187;  Berrigan  v.  Co.,  32  Miss.   347,  and  generally  arti- 

Oviatt,  (Supm.  Ct.  Spec.  T.)  3  How.  cles  Affidavits  of  Merits  or  Defense, 

Pr.  N.  S.  (N.  Y.)  199;  Garvey  v.  Fowler,  vol.  1,  p.  339;  Verification. 

4  Sandf.   (N.   Y.)  665,  10  N.  Y.   Leg.  1.  Colorado.  —  Patrick  v.  McManus, 

Obs.  16.  14  Col.  65,  20  Am.  St.  Rep.  253. 

That  it  is  still  unsettled  as  to  which  Florida.  —  Wilson  v.  Marks,  18  Fla. 

of   these  conflicting    doctrines   is   the  322. 

correct   exposition   of   the    New   York  Minnesota.  —  Stevens    v.    McMillin, 

law,  see  the  late  case  of  Schnitzer  v.  37  Minn.  509;  Dobson  v.  Hallowell,  53 

Schaefer,  10  N.  Y.  App.   Div.   173,  in  Minn.  98;  C.  N.  Nelson  Lumber  Co.  v. 

which  the  buffitiency  as  evidence  of  a  Richardson,  31   Minn.  267,  overruling 

verification  was  raised  but  not  decided,  dictum  in  Morton  v.  Jackson,  2  Minn. 

In  Wisconsin,  by  statute,  "  no  defense  219;  Barker  v.  Foster,  29  Minn.  166; 

shall    be   deemed   sham   the   truth   of  H  ay  ward  v.  Grant,  13  Minn.  165;  Con- 

which  shall  be  supported  by  the  affi-  way  v.  Wharton,  13  Minn.  158. 

davit  of  a  single  witness,  either  by  way  New  Jersey.  —  Coykendall  v.  Robin- 

of  verification  to  the  pleadings  or  in  son,  39  N.  J.  L.  98,  cited  in   Samuel 

opposing  a  motion  to  strike  out."   Stat.  Cupples  Wooden  Ware  Co.  v.  Jensen, 

Wis./  §2682.     The  law  which  existed  4    Dak.    149,    dissenting    opinion    of 

prior  to  this  act  is  thus  slated,  approv-  Church,  J.;  Walter  v.  Walter,  35  N.  J. 

ing  Wayland  v.  Tvsen,  45  N.  Y.  281:  L.  262. 

'•  Where  an  unverified  answer  was  per-  Canada.  —  Ford  r.   Brown,  11  Nova 

mitted  containing  denials  only,  it  could  Scotia  408;    Chipman    v.    Ritchie,    5 

not  be  stricken  out,  though  an  answer  Nova  Scotia  710;  Milner  v.  McKenzie, 

containing  an  affirmative  defense  might  18  N.  Bruns.  383. 

be  stricken  out,   whether   verified    or  General  Clastifioation.  —  In  general  it 

not, if  satisfactorily  shown  to  be  sham."  may  be  said  that  those  jurisdictions  in 

Pfister  v.  Wells,  92  Wis.  171,  approved  which  it  is  held  that  a  denial  cannot 

in  Pearson  v.  Neeves,  92  Wis.  319.  be  treated  as  sham  also  follow  the  com- 

The  Ground  upon  Which  These  Decisions  mon-law  rule  that  a  mere  affidavit  of 
Are  Placed  seems  to  be  that  since  at  truth  or  a  statutory  verification  p re- 
common  law  a  general  affidavit  of  the  dudes  a  summary  disposition  of  any 
truth  of  a  pleading  prevented  it  from  pleading  on  such  ground;  while  those 
being  treated  as  sham,  the  constitu-  in  which  no  such  distinction  is  made 
tional  provision  in  most  states  that  trial  require  that  affidavits  in  support  of  or 
by  jury  shall  remain  inviolate  renders,  in  opposition  to  the  application  shall 
any  other  holding  unconstitutional,  contain  facts  and  not  mere  general 
See  Pfister  v.  Wells,  92  Wis.  171,  ap-  statements.  See  in  connection  with 
proving  Wayland  v.  Tysen,  45  N.  Y.  the  subject  here  treated  supra,  p.  11. 
281  [reversing  (Supm.  Ct.  Spec.  T.)  9  A  Positive  Allegation  in  the  defend- 
Abb.  Pr.  N.  S.  (N.  Y.)  79],  and  other  ant's  affidavit  that  pleas  are  not  false. 
New  York  cases..  frivolous,  and  vexatious,  and  are  not 

In  New  Jersey \  in  which  state  a  plea  pleaded  solely  and  principally  for  de- 
may  be  stricken  out  as  sham  whether  lay,  goes  for  nothing,  just  as  does  the 
a  general  issue  or  a  special  plea,  veri-  contrary  allegation  by  the  plaintiff,  un- 
tied or  unverified  (see  cases  cited  in  the  less  supported  by  the  facts.  Ford  v. 
next  note),  it  is  said  of  this  constitu-  Brown,  11  Nova  Scotia  408. 
tional  ground,  that  no  argument  can  Affidavit  by  Attorney.  —  The  affidavit 
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tive  allegation  made  on  information  and  belief,  and  not  positively, 
it  is  properly  treated  as  sham,  if  its  truth  or  falsity  is  necessarily 
within  the  personal  knowledge  of  the  pleader.1 

of  ihe  moving  party  should  generally  Douglass  v.  Cline,  12  Bush  (Ky.)  608; 

be  made  in  person,  and  not  by  his  at-  Wing  v.  Dugan,  8  Bush  (Ky.)  583. 

torney,   unless   some   sufficient   cause  Nebraska.  —  Upton   v.   Kennedy,  36 

why  he  should  not  make  it  is  shown;  Neb.  66. 

but  it  is  impossible  to  establish  a  rule  New  York,  —  Pardi  v.  Conde,  (Supm. 

that  is  not  subject  to  some  exceptions.  Ct.   App.  T.)  27  Misc.  (N.  Y.)  496,  re- 

Gibson  v.  Kiley,  5  Nova  Scotia  724.  versing  26  Misc.  (N.  Y.)  202,  29  Civ. 

Action  by  Mortgagee  to  Recover  Per-  Pro.  (N.  Y.)  48;  Frey  v.  Sylvester, 
sonal  Property.  —  A n  answer  denying  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 
the  plaintiff's  alleged  right  and  setting  167;  Cavanagh  v.  Oceanic  Steam  Nav. 
up  title  in  the  defendant  is  properly  Co.,  (Supm.  Ct.  Gen.  T.)  10  Civ.  Pro. 
stricken  out  as  sham  where  it  appears  (N.  Y.)  315,  mem.,  58  Hun  (N.  Y.)  604, 
from  the  defendant's  own  showing  reargument  denied  12  N.  Y.  Supp.  609; 
that  such  defense  is  based  upon  the  Roblin  v.  Long,  (Supm.  Ct.  Spec  T.) 
fact  that  the  mortgage  was  made  to  60  How.  Pr.  (N.  Y.)  200;  Fallon  t\  Da- 
avoid  claims  of  creditors  of  the  mort-  rant,  (Supm.  Ct.  Spec.  T.)  60  How.  Pr. 
gagor  and  that  the  defendant  there-  (N.  Y.)  178;  Lawrence  v.  Derby,  (N. 
after  purchased  the  property  from  the  Y.  Super.  Ct.  Spec.  T.)  24  How.  Pr„ 
mortgagor  with  notice.  Stevens  v.  (N.  Y.)  133;  Berrigan  v.  Oviatt,  (Supm. 
McMillin,  37  Minn.  509.  Ct.  Spec.  T.)  3  How.  Pr.  N.  S.  (N.  Y.) 

Quibbling    and    Evaaive   Affidavits —  199;  Sherman  v.   Boehm,  13  Daly  (N. 

Affidavits  on  Information  and  Belief.—  Y.)  42,  1  How.  Pr.  N.  S.  (N.  Y.)  278; 

That  affidavits  are  on  information  and  Garvey  v.  Fowler,  4  Sandf.  (N.  Y.)  665, 

belief  and  not  positive,  or  are  quib-  10  N.  Y.  Leg.  Obs.  16;  Richardson  v. 

bling,  evasive,  ambiguous,  or  the  like,  Wilton,  4  Sandf.  (N.  Y.)  708,  explained 

is  proper  to  be  considered  in  passing  in  Warner  v.  U.  S.  Land,  etc.,  Co.,  53 

on  the  application.  Hun  (N.  Y.)  312,  cited  in  Starbuck  v. 

California.  —  Wedderspoon   v.   Rog-  Dunklee,  10  Minn.  168,  88  Am,  Dec.  68. 

ers,  32  Cal.  569.  See  also  article  Answers  in  Code 

Minnesota.  —  Hertz    v.    Hartmann,  Pleading,  vol.   1,  pp.  810,  811,  813  et 

74  Minn.  320;  Bard  well-Robinson  Co.  sea. 

z:    Brown,    57    Minn.    140;    Thul    v.  "The    Only    Safe  Bale   for  Courts  to 

Ochsenreiter,  72  Minn,  in;  Dobson  v.  Adopt  as  a  Guide,  in  disposing  of  mo- 

Hallowell,     53     Minn.     9S;     Fletcher  lions  of  this  character,  is  not  to  strike 

v.  Byers,  55  Minn.  419;  White  v.  Mo-  out  answers  as  sham  on  the  ground  of 

quist,  61  Minn.  103.  falsity,    unless   the   defendant  either, 

New  York.  —  Kay  v.  Whittaker,  44  1st,  admits  its  falsity;  or  2d,  while  de* 

N.  Y.   565;  Frey  v.   Sylvester,  (Supm.  nying  its  falsity  in  general  terms,  yet 

Gt.    Spec.    T.)  24   Misc.   (N.    Y.)   167;  by  his  own  showing  demonstrates  that 

Henry  Hubber  Co.  v.  McAUester,  (N.  the  denial  is  not  in  good  faith,  and  that 

Y.  City  Ct.  Gen.  T.)  1   Misc.  (N.  Y.)  the  answer  is  in  fact  false;  or  3d,  by 

483;    Agawam    Bank   v.    Egerton,    10  not  denying  admits  the  truth  of  suffi- 

Bosw.   (N.  Y.)  669;    Corbett   v.    Eno,  cient  of  the  facts  alleged  against  the 

(Supm.  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  truth  of  the    answer  to  establish   its 

Y.)  65,  22  How.   Pr.  (N.  Y.)8;  Miller  falsity;  or  4th,  unless  where,  the  an- 

v.   Hughes,  (Supm.   Ct.   Spec.  T.)  13  swer  consisting  of  denials  or  affirmative 

Abb.   Pr.  (N.  Y.)  93,  note;  Bailey  v.  allegations  made  on  information  and 

Lane,     modified    on    other     grounds,  belief,  and  the  motion  being  made  on 

(Supm.  Ct.   Gen.  T.)  13  Abb.  Pr.  (N.  affidavits  of    those   who    must    neces- 

Y.)  354,  21  How.  Pr.  (N.  Y.)475;  Wirg-  sarily   be    possessed   of    the   requisite 

man  v.  Hicks,  (N.  Y.  Super.  Ct.  Spec,  knowledge  as  to  the  truth  of  the  denials 

T.)  6  Abb.  Pr.  (N.  Y.)  17.  or  allegations,  he  does  not  show  the 

Canada.  —  Kandick     v.    Arthur,    14  sources  of  his  information,  or  anything 

Nova  Scotia  367;  Nova  Scotia  Bank  v.  tending  to    show  a  possibility  of  his 

Cbipman,  7  Nova  Scotia  521.  allegations  being  true;  or  5th,  unless 

1.  Kentucky.  — ' Gridler  v.  Farmers',  where,  the  answer  consisting  of  a  de- 

etc,  Bank,  12  Bush  (Ky.)  333;  Barret  nial  of  any  knowledge  or  information 

v.    Godshaw,     12     Bush     (Ky.)    592;  sufficient  to  form  a  belief  as  10  the  truth 
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(b)  Of  Facts  Only  Presumptively  Known  to  Pleader  —  View  that  Issues  Are 
Sham.  — On  the  authority  of  many  cases  a  pleading  on  informa- 
tion  and  belief  is  sham  if  the  truth  of  the  issues  thus  raised  is 

of  an  allegation  in  the  complaint,  the  Lapse  of  Time.  —  Where  it  is  apparent 

truth  or  falsity  of  which  is  presump-  from  the  record  that  a  long  time  had 

tively  within  the  knowledge  of  the  de-  intervened  between  the  dale  of  a  due- 

fendant,  and  the  motion  being  made  bill  sued  upon  and  the  demand  for  its 

on  affidavits  tending  to  show  that  the  payment,  an  answer  denying  its  exe- 

dafeniant  has  sufficient  knowledge  or  cution  on  information  and  belief  is  not 

information  to  form  a  belief,  he  does  necessarily    sham,   as    the    defendant 

not,  by  opposing  affidavits,  show  that  might  have  no  such  recollection  of  the 

he   has   not  in  fact  any  knowledge  on  event  as  would  enable  him  lo  enter  a 

the  subject  sufficient  to  form  a  belief,  positive  denial.     Sheldon  i>.  Heaton,  78 

and    the   reasons   why    he   has   not."  Hun  (N.  Y.)  50. 

McCarty  v.  O'Donnell,  7  Robl.  (N.  Y.)  Foreign  Statute.  —  A  denial  on  infor- 

431.  mation  and  belief  in  a  suit  brought  in 

ninatratione.  —  Thus  answers  deny-  New  York  as  to  the  contents  of  an  Act 

ing  on  information  and  belief  the  exe-  of  Parliament  in  England  is  not  neces- 

cution  of  a  note  or  other  instrument  sarily   sham.     Cavanagh    v.    Oceanic 

sued  on,  an  assault  and  battery,  or  a  Steam  Nav.  Co.,  (Supm.  Ct.  Gen.  T.) 

slander,  are  sham.    Upton  v.  Kennedy,  10  Civ.    Pro,   (N.   Y.)  315,   mem.,   58 

36  Neb.  66;  Mott  v.   Burnett,  2  E.  D.  Hun  (N.  Y.)  604,  rehearing  denied  12 

Smith  (N.  Y.)5o,  Richardson  v.  Wilton,  N.  Y.  Supp.  609. 

4  Sandf.  (N.  Y.)  708;  Pardi  v.  Conde,  A  Denial  of  Notice  upon  information 
(Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  and  belief  cannot  be  regarded  as  sham 
496,  reversing  26  Misc.  (N.  Y.)  202,  29  where  the  notice  may  be  duly  served 
Civ.  Pro.  (N.  Y.)  48.  See  also  State  v.  by  delivery  to  a  clerk  or  otherwise, 
Batte  City  Water  Co.,  18  Mont.  199.  and  may  therefore  never  have  come 
An  answer"  I  do  not  know,"  to  in-  to  the  knowledge  of  the  defendants, 
terrogatories  questioning  a  party  about  Garvey  v.  Fowler,  4  Sandf.  (N.  Y.)  665, 
matters  necessarily  within  his  personal  10  N.  Y.  Leg.  Obs.  16. 
knowledge,  is  properly  stricken  out.  A  Pleading  of  a  Corporation  may  be  on 
Lowry  v.  Moore,  16  Wash.  476.  information  and  belief,  since  it  must 
Answer  Put  In  by  Attorney.  —  Where  plead  by  some  attorney  or  agent,  and 
a  defendant  is  not  entitled  by  reason  cannot  be  charged  with  personal 
of  knowledge  to  answer  on  informa-  knowledge  of  all  its  business  transac- 
tion and  belief,  the  answer  is  sham  tions.  Martin  v.  Erie  Preserving  Co., 
although  it  is  put  in  and  verified  by  his  48  Hun  (N.  Y.)  81,  14  Civ.  Pro.  (N.  Y.) 
attorney,  who  may  not  be  in  possession  224;  Warner  v.  U.  S.  Land,  etc.,  Co., 
of  actual  knowledge.  Pardi  v.  Conde,  53  Hun  (N.  Y.)  312;  Shearman  v.  New 
(Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  York  Cent.  Mills,  (Supm.  Ct.  Gen.  T.) 
496,  reversing  26  Misc.  (N.  Y.)  202,  29  I  Abb.  Pr.  (N.  Y.)  187,  affirming  Thorn 
Civ.  Pro.  (N.  Y.)  48.  v.  New  York  Cent.  Mills,  (Supm.  Ct.) 
Beply  Denying  Beleaae.  —  A  reply  de-  10  How.  Pr.  (N.  Y.)  19.  Contra,  San 
nyingon  information  and  belief  allega-  Francisco  Gas  Co.  v.  San  Francisco,  9 
tions  in  an  answer  setting  up  as  a  Cal.  453;  Loveland  v.  .Garner,  74  Cal. 
defense  that  the  claim  sued  upon  had  298;  Sloane  v.  Southern  California  R. 
been  released  in  writing,  and  alleging  Co.,  in  Cal.  668. 
that  if  the  instrument  was  signed  or  In  an  Action  on  a  Judgment,  the  recov- 
executed  by  the  plaintiff  his  signature  ery  of  any  such  judgment  may  be  de- 
thereto  was  obtained  by  fraud  and  nied  on  information  and  belief,  since 
misrepresentation,  was  held  not  to  be  judgments  may  sometimes  be  obtained 
sham  where  it  appeared  from  rhe  evi-  without  personal  service  of  process  or 
dsnee  presented  on  the  motion  that  the  appearance  on  the  part  of  the  def end- 
plaintiff  was  unable  to  speak  or  read  ant;  arid  to  constitute  such  an  answer 
the  English  language,  and  that  his  sham  it  must  appear  from  the  record 
knowledge  of  the  contents  of  the  in-  or  evidence  aliunde  that  the  defendant 
strument  was  obtained  only  by  its  hav-  did  in  fact  have  knowledge.  Vassault 
ing  been  translated  and  explained  for  v.  Austin,  32  Cal.  597;  Ketcham  v. 
him.  Kosztelnik  v.  Bethlehem  iron  Zerega,  1  E.  D.  Smith  (N.  Y.)  553; 
Co  ,  91  Fed.  Rep  606.  Beebe   v,   Marvin,   (N.  Y.  Super.   Ct. 
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presumptively  within  the  personal  knowledge  of  the  pleader,  as 
where  it  can  be  readily  ascertained  from  public  records  or  other 
sources  of  information  to  which  the  pleader  has  access.  * 

Contrary  View.  —  In  a  well-considered  case,  however,  it  has  been 
held  that  the  pleader  is  not  bound  to  inform  himself;  that  he  has 
the  right  to  plead  on  information  and  belief  where  the  facts  are 
only  presumptively  within  his  knowledge,  unless  he  does  in  fact 
possess  positive  knowledge,  which  will  not  be  conclusively  pre- 
sumed against  him,  but  is  a  matter  to  be  proved  by  evidence.* 

Gen.  T.)  17  Abb.  Pr.  (N.  Y.)  194;  Rob-  ming.  2  E.  D.  Smith  (N.  Y.)  48;  Col- 
lin v.  Long,  (Supm.  Ct.  Spec.  T.)  60  lins  v.  Suau,  7  Robt.  (N.  Y.)  623.  See 
How.  Pr.  (N.  Y.)  200;  Moscow  First  also  People  v.  Fields,  58  N.  Y.  491; 
Nat.  Bank  v.  Martin,  (Idaho  1898)  55  Leach  v.  Boynton,  (Supm.  Ct.  Spec. 
Pac.  Rep.  302;  Buller  v,  Sidell,  43  T.)  3  Abb.  Pr.  (N.  Y.)  1. 
Fed.  Rep,  116.  North     Dakota.  —  Gjerstadengen    v. 

One  who  is  not  privy  to  the  judgment  Harizell,  8  N.  Dak.  424;  Van  Dyke  v. 

is  not  presumed  to  be  cognizant  of  it,  Doherty,  6  N.  Dak.  263. 

and  may  deny  its  existence  on  infor-  Ohio,  —  Wertheimer     v.    Morse,   23 

mation  and   belief.     Wesson  v.  Tudd,  Cine.   L.   Bui.  455,   10  Ohio  Dec.  (Re- 

(C.  PI.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  254;  print)  814;  Memphis,  etc..  Packet  Co. 

Newton  v,  Gould,  (Supm.  Ct.  Gen,  T.)  v.   Fogarty,  6  Ohio  Cir.   Dec.  375,  9 

14  N.  Y.  St.  Rep.  397;  Zivi  v,  Nelke,  Ohio  Cir.  Ct.  418,  2  Ohio  Dec.  706. 

(C.  PI.   Gen.  T.)  23  Civ.   Pro.  (N.  Y.)  Oregon,  —  Healherly   r.    Hadley,    2 

56,  sub  nom.  Zivi  v.  Einstein,  (C.  PI.  Oregon  269. 

Gen.  T.)  2  Misc.  (N.  Y.)  177,  reversing  South  Carolina*  —  Hall  v.  Woodward, 

(N.  Y.  City  Ct.  Gen.  T.)  1   Misc.  (N.  30  S.  Car.  564. 

Y.)  212,  reargument  denied  3  Misc.  (N.  Wisconsin.  —  State   v.  McGarry,    21 

Y.)  633,  motion  to  go  to  Court  of  Ap-  Wis.  496;    Mills  v.  Jefferson,  20  Wis. 

peals  denied  3  Misc.  (N.  Y.)  639,  citing  50;  Hal  ha  way  v.  Baldwin,  17  Wis.  616. 

Miller  v.  White,  50  N.  Y.  137.  United  States,  —  Wallace    v.  Bacon, 

Kbona  Jide assignment  of  a  judgment  86  Fed.  Rep.  553. 

is  not  presumptively  within  the  knowl-  See  also  article  Answers  in  Code 

edge  of   the  defendant  in   an   action  Pleading,  vol.  1,  p.  813. 

upon  it,  and  a  denial  of  the  assign-  Tax  Records.  —  A  denial  on  informa- 

ment  on  information  and  belief  is  not  tion  and  belief  as  to  a  claim  for  money 

sham.     Hughes  v.  Brewer,  7  Colo.  583.  paid  by  the  plaintiff  for  taxes  and  in- 

1.  California,  —  Mullaliy    v.   Town-  surance  is  not  sham  where  the  public 

send,   119  Cal.  47;  Mulcahy  v.  Buck-  tax  records  do  not  disclose  by  whom 

ley,    100  Cal.   484;    San  Francisco  v.  taxes  are  paid.     Pearson  v.  Nee ves,  92 

Staude,  92  Cal.  560;  Brown  v.   Scott,  Wis.  319,  citing  Davis  v.  Louk,  30  Wis. 

25  Cal.  190.  308. 

Colorado,  —  Ensley  v.  Page,  13  Colo.  Facts  Within  Knowledge  of  Attorney 

App.  452.  for  Pleader.  —  A  denial  on  information 

Idaho.  —  Simpson      v.     Remington,  and  belief  of  facts  which  are  necessarily 

(Idaho  1899)  59  Pac.  Rep.  360.  within  the  knowledge  of  the  attorney 

Kentucky.  —  Daisy    Realty    Co,    v.  for   the   pleader   is   sham.     Hance  v. 

Brown,  (Ky\  1896)  35  S.  W.  Rep.  637.  Rem  ming,  (C.  PI.  Gen.  T.)  Code  Rep. 

See  also  Herald  v,  Hargis,  (Ky.  1900)  N.   S.  (N.  Y.)  204,  sub  nom.  Hance  v. 

54  S.  W.  Rep.  958.  Rumming,  2  E.  D.  Smith  (N.  Y.)  48; 

Minnesota.  —  Smalley  v,  Isaacson,  40  Gjerstadengen  v.  Hartzell,  8  N.  Dak. 

Minn.    450;    Wheaton   v.    Briggs,    35  424. 

Minn.  470.  2.  Oregonian  R.  Co.  v.  Oregon  R., 

Nebraska.  —  Upton  v,    Kennedy,  36  etc.,  Co.,  10  Sawy.  (U.  S.)  464  [reversed 

Neb.  66.  on  other  grounds  130  U   S.  1],  where- 

New  York,  —  Austen  v,  Westchester  in  Deady,  J.,  after  reviewing  some  of 

Telephone  Co.,  (N.  Y.  Super.  Ct.  Gen.  the  authorities  cited  in  the  preceding 

T.)  8  Mi6c.  (N.  Y.)  11 :  Hance  v.  Rem-  note,  said:     "  None  of  these  author!- 

ming,  (C.  PI.  Gen.  T.)  Code  Rep.  N.  ties  go  so  far  as  to  hold  that  because 

S.  (N.  Y.)  204,  sub  nom.  Hance  v.  Rum-  the  subject  of  an  allegation  in  a  plead - 
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(e)  In  Jurisdiction*  Not  Recognising  Sham  Denials.  —  Consistently  with 
the  law  relative  to  sham  denials  which  obtains  in  some  jurisdic- 
tions,1 some  cases  have  held  that  a  denial  of  knowledge  or  infor- 
mation, in  the  form  authorized  by  the  code,  can  never  be  treated 
as  sham,  no  matter  how  conclusively  false  it  is  shown  to  be  by  the 
record  or  evidence  aliunde* 

(4)  Degree  of  Proof  Required.  —  In  every  case,  before  a  plea 
can  be  adjudged  sham,  it  must  be  conclusively  apparent  that  the 
matter  alleged  is  false.  If  any  reasonable  doubt  remains  the 
issues  raised  cannot  be  disposed  of  in  this  summary  way.* 

ing  is  of  record,  that  therefore  the  347;  Harvey  v.  Walker,  59  Hun  (N.  Y.} 
party  answering  or  replying  thereto  114;  Schultze  v.  Rodewald.  (Supm.  Ct.) 
must  take  the  trouble  to  inform  him-  1  Abb.  N.  Cas.  (N.  Y.)  365;  Farmers, 
self  so  as  to  be  able  10  deny  the  allega-  etc.,  Bank  v.  Board  of  Aldermen,  75 
lion  positively,  if  at  all.  *  *  *  N.  Car.  45;  King  v.  Waite,  10  S.  Dak. 
Neither  is  a  party  under  any  obliga-  1.  See  also  Batterman  v.  journal  Co., 
tion  to  inform  himself  concerning  any  (Supm.  Ct.  Spec.  T.)  28  Misc.  (N.  Y.) 
matter  of  fact,  so  that  he  may  answer  375.  But  see  New  York  cases  contra, 
an  allegation  relating  to  it  positively,  cited  supra %  p.  78  ct  sea. 
unless  it  be  to  recall  and  verify  that  "  The  result  of  the  authorities  and 
knowledge  or  information  of  the  mat-  reasons  therefor  lead  me  to  the  conclu- 
ter  which  he  once  had  and  is  still  pre-  sion  that  where  the  denial  interposed 
sumed  to  have,  but  which  may  have  raises  a  material  issue,  tendered  by 
become  dim  or  confused  in  his  mind  the  complaint,  such  denial  cannot  be 
by  reason  of  the  lapse  of  time  or  other  stricken  out  as  sham  though  it  be  con- 
circumstances."  See  also  Oregonian  cededly  false,  and  this  without  refer- 
R.  Co.  v.  Oregon  R..  etc.,  Co.,  27  Fed.  ence  to  how  its  falsity  is  made  to 
Rep.  277;  Arata  v.  Tellurium  Gold,  appear."  Humble  v.  McDonough, 
etc.,  Min.  Co.,  65  Cal.  340;  McCarty  (Buffalo  Super.  Ct.  Gen.  T.)  5  Misc. 
v.    O'Donnell.    7   Root.   (N.   Y.)  431;  (N.  Y.)  508. 

Walker  v.   Hewitt,  (Supm.  Ct.  Spec.        Falsity  Shown  on  Examination  Before 

T.)  11  How.   Pr.  (N.  Y.)  395;  Living-  Trial.  —  A  denial  cannot   be  strickeo 

st on  v.  Hammer,  7  Bosw.  (N.  Y.)  670;  out  as  sham  even  though  it  is  shown 

Bidwell  v.   Sullivan.    10   N.   Y.  App.  to  be  false  by  the  evidence  of  the  de- 

Div.  135;  Maclay  v.  Sands.  04  U.  S.  fendant  himself,   on   examination  be- 

58b,    reversing    on    other    grounds    2  fore   trial.      Humble  v.   McDonough, 

Mont.  35,  (Buffalo  Super.  Ct.  Gen.  T.)  5  Misc. 

1.  See  supra,  p.  14.  (N.  Y.)  508,  criticising  dictum  in   Rey- 

2.  Wayland  v.  Tysen,  45  N.  Y.  281;  nolds  v.  Craus,  (Supm.  Ct.  Gen.  T.)  16 
Thompson  v.  Erie  R.  Co.,  45  N.  Y.  468,  N.  Y.  Supp.  792,  citing  Schxxhit  v.  Rode- 
rever si n<?  Wayland  v.  Lysen.  (Supm.  Ct.  wald,  iSupm.  Ct.)  1  Abb.  N.  Cas.  (N. 
Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  79;  Y.)  365. 

Humble*.  McDonough. (Buffalo Super.  Exception.  —  Where,  however,  a  de- 

Ct.  Gen.  T.)  5  Misc.  (S.  Y.)  508,  dtstin-  nial  is  frivolous  it  may  be  stricken  out 

guisAing  Kay  v.  Wbittaker,  44  N.  Y.  565;  as   sham   if  it  is  also  false.     Kay  v. 

Hensberry  v.  Clark.  (Supm.  Ct.  Spec.  Churchill,  (Supm.  Ct.  Spec.  T.)  10  Abb. 

T.)  23  Misc.  (N.  Y.)  37;  Belsena  Coal  N.  Cas.  (N.  Y.)  83.  cited  in  Robert  Gere 

Min.    Co.    v.    Liberty    Dredging    Co.,  Bank  v.  Inman,   51    Hun  (N.   Y.)  97, 

(Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  affirmed  115  N.  Y.  650. 

191,    affirming    26   Misc.  (N.  Y.)  846;  Z.  California.  —  Gostorfs  v.  Taafe,  18 

Barrie  v.  Yorston,  35  S.  Y.  App.  Div.  Cal.  386;  Klink  v.  Cohen.  13  Cal.  623. 

404,  28  Civ.  Pro.  (N.  Y.)  253;  Trumbull  Colorado. — Cochrane    v.    Parker,    5 

v.  Ashley,  26    S.   Y.   App.   Div.  356;  Colo.  App.   527;    Duffield  v.    Denver, 

Schultes  v.  Bischoff.  18  N.  Y.  App.  Div.  etc.,  R.  Co.,  5  Colo.  App.  25;  Simpson 

629;  Gallagher  v.  Merrill.  13  N.  Y.  App.  v.  Langley,  23  Colo.  69. 

Div.  182;  Martin  v.  Erie  Preserving  Co.,  Minnesota.  —  White   v.    Moquist,   61 

48  Hun  (N.  Y.)  81,  14  Civ.  Pro.  (S.  Y  )  Minn.   103;  McDermott  v.  Deitber,  40 

224:  Neubergcrv.  Webb,  24  HunfN*.  Y.)  Minn.%6;  Vin  Loon  v.  Griffin,  34  Minn, 
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9.  Pleading  de  Hovo  —  a.  In  General.  —  It  has  been  held  by 
some  decisions  that  a  sham  or  frivolous  pleading  is  such  an  abuse 

of  the  process  of  the  court  that  no  leave  to  amend  or  plead  over 

444:  Smith  v.  Betcher,  34   Minn.  218;  Nova  Scotia  66;  Wylde  v.  Wetmore,  7 

City  Bank  v.  Doll,  33  Minn.  507;  Wright  Nova  Scotia  504;  Burns  v.  Rickards, 

v.  Jewell,  33  Minn.  505.  7  Nova  Scotia  509;   Nova  Scotia  Bank 

New  Jersey.  —  Hogencamp  v.  Acker-  v.  Chipman,  7  Nova  Scotia  521. 

man,  24  N.  J.  L.  133.  Issue  of  Law.  —  Where  a  motion  to 

New  York.  —  Older  v.  Russell,  8  N.  strike  out  a  plea  as  sham  raises  a  ques- 

Y.  App.  Div.  518,  citing  Kay  v.  Whilta-  tion  of  law  rather  than  of  fact,  it  will 

ker,  44  N.  Y.  565;  Kelly  v.  Kelly,  (N.  be  denied.     Fisher  v.  Pond,  1  Hill  (N. 

Y.  Super.  Ct.  Spec.  T.)  12  Misc.  (N.  Y.)  672;  McDonald  v.  Clarke,  20  Nova 

Y.)  457;  Andreae  v.   Bandler,  (Supm.  Scotia  254.     In  determining  the  ques- 

Ct.    Spec.    T.)   56   N.    Y.    Supp.   614;  tion  whether  a   pleading  is  sham  the 

Schoonmaker  v.  New  York,  (Supm.  Ct.  court  cannot  go  inio  the  interpretation 

Gen.  T.)  7  N.  Y.  St.  Rep.  430,  27  N.  Y.  of  written  evidence  which  may  be  pro- 

Wkly.  Dig.  19;  Brassington  v.  Rohrs,  duced  on  a  motion  of  that  description. 

(C.   PI.   Gen.   T.)  23  Civ.  Pro.  (N.  Y.)  Barney  v.  King,  (Supm.  Ct.  Gen.  T.) 

146,  3  Misc.  (N.   Y.)  258,  affirming  (N.  13  N.  Y.  Supp.  685. 

Y.  City  Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  Affidavit*  in  General  Terms.  —  Where 

12;    Farnsworth  v.   Halstead.  (Supm.  the  affidavits  on  one  side  merely  con- 

Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  227;  tain  general  allegations  that  the  plead- 

Lindon  v.  Beach,  6  Hun  (N.  Y.)  200;  ings  are  false,  and  those  on  the  other 

Adams  v.  McPartlin,  (Supm.  Ct.  Spec,  side  allege  merely  that  the  pleadings 

T.)  11  Abb.  N.  Cas.  (N.  Y.)  369;  Morey  are  true,  there  is  no  such  case  made  as 

v.  Safe  Deposit  Co.,  (N.  Y.  Super.  Ct.  will  justify  the  court  in  sustaining  the 

Spec.  T.)  7  Abb.  Pr.  N.  S.  (N.  Y.)  199,  application.     Schnitzer  v.  Scbaefer,  10 

39  How.   Pr.  (N.  Y.)  124;  Lockwood  v.  N.  Y.  App.  Div.  173;  Miller  v.  Miller, 

Salhenger,  (C.    PI.   Spec.  T.)  18  Abb.  (Supm.  Ct.   Spec.  T.)  1  How.   Pr.  (N. 

Pr.  (N.  Y.)  136;  Bell  v.  Ogden,  (Supm.  Y.)  162;    Donohoe  v.  Borden,  3   Nova 

Ci.)  13  Abb.  Pr.  (N.  Y.)93,  note;  Kiefer  Scotia  233;  DuCaen  v.  Dunne,  3  Nova 

v.  Thomass,  (C.  PI.  Spec.  T.)  6  Abb.  Pr.  Scotia  77. 

N.  5.  (N.  Y.)  42;    Munn  v.  Barnum,  Test  —  Setting    Aside   Verdiet.—  The 

(Supm.  Ct.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  case  should  be  so  clear  on  the  uncon- 

281 ;  McGregor  v.   McGregor,  (Supm.  troverted  facts  that  if  on  a  trial,  these 

Ct.   Gen.  T.)  35  How.  Pr.  (N.  Y.)  385;  facts  being  submitted  to  a  jury,  a  ver- 

Benedict  v.  Tanner,  (Supm.  Ct.  Spec,  diet  was  found  for  the  party  filing  the 

T.)  10  How.  Pr.  (N.  Y.)  455;  Seward  pleading,  it  would  be  the  duty  of  the 

v.  Miller,  (Supm.  Ct.  Spec.  T.)  6  How.  court  to  set  aside  the  verdict  on  a  mo- 

Pr.  (N.  Y.)  312.  tion    made   to   that   effect.     Wylde   v. 

Ohio.  — Christie  v.  Drennon,  1  Ohio  Wetmore,  7  Nova  Scotia  501;  Burns  v. 

Dec.    374,   affirmed  on   other  grounds  Rickards,  7  Nova  Scotia  509. 

sub  nom.  Werk  v.  Christie,  6  Ohio  Cir.  Lawyer-like    Argument. —  When     the 

Dec.  255,  9  Ohio  Cir.  Ct.  439,  2  Ohio  question  as  to  the  truth  or  falsity  of  a 

Dec.  552.  pleading  admits  of  "  lawyer-like  argu- 

Oregon. — Foren   v.   Dealey,  4  Ore-  cnent.  such  as  courts  usually  listen  to," 

gon  93.  it  cannot  be  a  sham  pleading.     Christie 

South  Carolina.  —  Ransom  v.  Ander-  v.  Drennon,   1  Ohio  Dec.  374,  affirmed 

son,  9  S.  Car.  438;  Tharin  v.  Seabrook,  on   other  grounds  sub  nom.  Werk   v. 

6  S.  Car.  113.  Christie,  6  Ohio  Cir.  Dec.  255,  9  Ohio 

Washington.  —  Brown    v.    Porter,    7  Cir.  Ct.  439,  2  Ohio  Dec.  552;  Cottrill 

Wash.  327.  v.  Cramer,  40  Wis.  555. 

Wisconsin.  —  Cottrill  v.  Cramer,   40  Probability  of  Success  on  the  Trial. — 

Wis.  555.  To   prove  a    pleading  sham  it  is  not 

United  States.  —  Witherell  v.  Wiberg,  enough  that  there  appears  to  be  little 

4  Sawy.  (U.   S.)  2.32,  30  Fed.  Cas.  No.  prospect  that  the  issues  raised  by  it 

17.917;  Bachman  v.  Everding,  1  Sawy.  will   succeed  on  the  trial.     Kiefer  v. 

(U.  S.)  70,  2  Fed.  Cas.  No.  708.  Thomass,  (C.  PI.  Spec.  T.)  6  Abb.  Pr. 

Nova   Scotia.  —  Holmes    v.    Taylor,  N.  S.  (N.  Y.)  42;  Andreae?/.  Bandler. 

32  Nova  Scotia  191;  Banks  v.  Batton,  (Supm.  Ct.   Spec.  T.)  56  N.  Y.   Supp. 

30  Nova  Scotia  386;  Evans  v.  Foster,  13  614. 
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can  be  given.1  On  the  contrary,  however,  the  power  of  the  court, 
in  the  exercise  of  a  proper  discretion,*  to  grant  such  leave  has 
been  repeatedly  recognized.* 

Slight  Suggestion  of  Truth.  —  Pleas  or  court  granted  a  further  time  lo  plead 
defenses  will  be  allowed  to  stand  on  a  during  the  same   term  at  which  the 
very  slight  suggestion  of  their  truth,  pleading  was  stricken,  but  none  other 
Steward  v.  Hoichkiss,  2  Cow.  (N.  Y.)  was  filed,  it  was  not  an  abuse  of  dis- 
634;  Mier  v.  Cartledge,  8  Barb.  (N.  Y.)  cretion  to  refuse  further  time.     Fisher 
75,  reversing  4  How.  Pr.  (N.  Y.)  115,  2  v.  Savannah  Guano  Co.,  97  Ga.  473. 
Code  Rep.  (N.  Y.)  125,  7  N.  Y.  Leg.  3.  Indiana.  —  Rudisill     v.     Sill,    4 
Obs.  371;  Fellows  v.  Muller,  38  N.  Y.  Blackf.  (Ind.)  282;  Clark  v.  Jefferson- 
Super.  Ct.  137;  Bel)  v.  Ogden,  (Supra,  ville,  etc.,  R.  Co.,  44  Ind.  248;  Atkin- 
Ct.)  13  Abb.  Pr.  (N.  Y.)a3,  note;  Munn  son  v.  Wabash  R.  Co.,  143  Ind.  501. 
v.    Barnum,   (Supm.    Ct.   Spec.   T.)   1  Kentucky.  —  Poits  v.  Com.,  4  J.   J. 
Abb.  Pr.  (N.  Y.)  281,  12  How.  Pr.  (N.  Marsh.  (Ky.)  205;  Bruce  v.  Mathers,  2 
Y.)  563;  Gregg  v.  Reader,  (Supm.  Ct.  Bibb  (Ky.)  294. 
Spec.  T.)  15  How.  Pr.  (N.  Y.)  371.  Minnesota.  — Thul   v.  Ochsenreiter, 

Indiana. —  In  determining  whether  a  72  Minn.  11 1. 

pleading   is  false,   on   an   application  Missouri.  —  Niedelet    v.    Wales,    16 

under  the  Indiana  statute,  permitting  Mo.  214;  Webb  v.  Stevens,  14  Mo.  480. 

the  pleader  to  be  interrogated  regard-  Nevada.  —  Lehane  v.  Keyes,  2  Nev. 

ing  its  truth,  the  court  may  not  weigh  361. 

facts  and  circumstances  pertaining  to  New  Jersey.  —  Coryell  i.  Croxall,  5 

the  issues  made  by  the  pleadings,  but  N.  J.  L.  879. 

the  falsity  of  the  pleading  objected  to  New   York.  —  Seligman  v.  Schmidt, 

must  plainly  appear  from  the  answers  3  Misc.  (N.  YO630;  Berrigan  v.  Oviatt, 

to  the  interrogatories.  Pittsburgh,  etc.,  (Supm.  Ct.  Spec.  T.)  3  How.  Pr.  N.  S. 

R.  Co.  v.  Fraze,  150  Ind.  576.  (N.  Y.)  199;    Fales  v.    Hicks,  (Supm. 

1.  Shearman  v.  New  York  Cent.  Ct.)  12  How.  Pr.  (N.  Y.)  153;  Hale  v. 
Mills,  (Supm.  Ct.  Gen.  T.)  1  Abb.  Pr.  Swinburne,  (Supm.  Ct.)  66  How.  Pr. 
(N.  Y.)  187,  affirming  Thorn  v.  New  (N.  Y.)  387;  Reilly  v.  Cook,  (N.  Y. 
York  Cent.  Mill 3,  (Supm.  Ct.)  10  How.  Super.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 
Pr.  (N.  Y.)  19;  Yerkes  v.  Crum,  2  N.  Y.)  93,  13  Abb.  Pr.  (N.  Y.)  255. 

Dak.    72,    approving    Farmers,     etc.,  North  Carolina.  —  Heyer  v.  Beatty, 

Bank  v.  Sawyer,  7  Wis.  379;  Trimmier  76  N.  Car.  28. 

v.   Hamilton,   3  McCord  L.  (S.    Car.)  North    Dakota. — See    Sigmund     v. 

425;  Falls  v.  Stickney,  3  Johns.  (N.  Y.)  Minot  Bank,  4  N.  Dak.  164. 

541;  Youngs  v.   Kent,  46  N.  Y.  672,  Canada.  —  Abell  v.  Glenn,  6  Ont.  Pr. 

reversing  2   Sweeny   (N.   Y.)   248,  the  64;  Greene  v.  Pugsley,  17  Can.  L.  T. 

court  saying:     "A   frivolous  answer  345. 

is  evidence  of  bad   faith   and  is   not  England.  —  Remmington   v.   Scoles, 

ordinarily  amendable."  (1897)  2  Ch.  1;  Williamson  v.  London, 

In  Wisconsin  the   early    cases    laid  etc.,  R.  Co.,  12  Ch.  D.  790. 

down  the  same  rule.     Farmers,  etc.,  At  Chambers. —  On  granting  at  cham- 

Bank  v.  Sawyer,  7  Wis.  379;  Grubb  v.  bers  an  application  for  judgment  be- 

Remington,  7  Wis.  349.     But  by  the  cause  of  the  frivolousness  of  a  pleading, 

existing  law  of  that  state  the  contrary  a  judge  has  the  same  power  to  grant 

rule   has   been    declared.     Lerdall    v.  leave  to  amend  as  he  would  have  had 

Charier  Oak  L.  Ins.  Co.,  51  Wis.  426;  if  the  application  had  been  heard  in 

Guth  v.   Lubach,  73  Wis.   131;  Weis-  court,     Fales  v.  Hicks,  (Supm.  Ct.)  12 

haupi  v.  Weishaupt,  27  Wis.  621.  How.   Pr.  (N.   Y.)  153.     Compare  Mar- 

2.  Bruce  v.  Mathers,  2  Bibb  (Ky.)  guise  e  v.  Brig  ham,  (Supm.  Ct.)i2  How. 
204;  Cashman  v.  Anderson,  26  Mo.  67;  Pr.  (N.  Y.)  399,  where  such  power  was 
Robinson  v.  Lawson,  26  Mo.  69:  Hertz  doubted,  and  the  proper  practice  was 
v.  Hartmann,  74  Minn.  320;  Marquisee  held  to  be  to  grant  leave  to  prepare  an 
v.  Brigham,  (Supm.  Ct.)  12  How.  Pr.  amended  pleading  and  offer  it  to  the 
(N.  Y.)  399;  Trimmier  v.  Hamilton,  3  attorneys  for  the  adverse  party,  and 
McCord  L.  (S.  Car.)  426;  Davis  v.  then,  if  they  declined  to  receive  it,  to 
Ford,  15  Wash.  107.  See  also  Schehan  entertain  a  motion  at  special  term  for 
v.  Malone,  71  N.  Car.  440.  leave  to  plead  over. 

Crrantinff  Time  to  Plead,  —  Where  the  Amendment  of  Pleadings.  —  Pleadings 
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b.  Showing  of  Merits  and  Excuses.  —  It  should  appear  to 

the  court  from  an  affidavit  of  merits  or  otherwise  that  meritorious 
issues  exist  *  and  that  the  party  at  fault  is  excusable,  to  some 
extent  at  least,  for  raising  the  issues  which  have  been  adjudged 
sham  or  frivolous.* 

€.  Imposing  Conditions.  —  Leave  to  amend  or  plead  anew  is 
usually  given  only  upon  terms*  such  as  will  compel  payment  of 

or  defenses  stricken  out  cannot  as  a  On  a  Motion  to  Strike  Out  a  Joint  An- 

rule  be  amended,  but  it  is  necessary  ewer  as  Sham,  if  it  appears  that  some  of 

for  the  party  to  plead  anew,    Clark  v.  tbe  defendants  have  a  good  defense 

Jeffersonville,  etc.,  R.  Co.,  44  Ind.  248,  they  may  be   permitted  to  serve  an 

quoted  in  Atkinson  v.  Wabash  R.  Co.,  amended  answer  and  the   request  of 

143  Ind.  501.     In  the  case  of  a  frivolous  other  defendants  who  show  no  merits 

pleading    there  is   nothing    pertinent  may  be  denied.     Burrall  v.    Bo  wen, 

upon  which  to  hang  an  amendment.  (Supm.  Ct.  Spec.  T.)  21  How.  Pr.  (N. 

Crary  v.  Ashley,  4  Ark.  203,  Y.)  378. 

The  fact  that  a  pleading  has  been  Waare  a  Defense  Offered  Is  Clearly  In- 
stricken  out,  however,  is  said  not  to  valid  and  untenable  the  request  to 
remove  it  from  the  record,  so  that  it  plead  over  will  not  be  allowed.  Brown 
cannot  be  added  to  by  amendment,  v.  Ward,  3  Duer  (N.  Y.)  660. 
where  such  course  is  possible,  and  to-  8.  Good  Faith.  —  It  is  a  sufficient  ex- 
gether  with  the  amendment  it  may  cuee  that  the  pleading  was  put  in  in 
form  a  new  pleading.  Mahaska  County  good  faith,  with  no  intention  to  cause 
State  Bank  v.  Crist,  87  Iowa  415.  delay  or  achieve  any  other  unworthy 

Where  several  pleas  which  are  only  object,      Fish   v.   Redington,   31   Cal. 

technically  incorrect  have  been  errone-  195;    Bruce  v.  Mathers,  2  Bibb  (Ky.) 

ously  stricken  out,  on  a  reversal  of  the  294;  Swinburne  v.  Stockwell,  (Supm. 

order  on  appeal  they  may  be  amended  Ct.  Spec.  T.)  58  How.  Pr.  (N.  Y.)  312; 

after  the  cause  has  been  remanded  for  Sen  mid  v.  Arguimban,  (N.  Y.  Super. 

a  new  trial.     Martin  s*.  Johnson,  84  Ct.  Spec.  T.)  46  How.  Pr.  (N.  Y.)  105; 

Ga.  481.  Witherspoon   v.    Van    Dolar,    (Supm. 

\%  Mississippi,  —  Calhoun  *.  Grimes,  Ct,)  15  How.  Pr.  (N.  Y.)  266;  Trim- 

25  Miss.  47.  mier  v.    Hamilton,   3  McCord  L.  (S. 
Missouri,  —  Robinson  v.  Lawson,  26  Car.)  426.     See  also  Murray  v.  Hub- 
Mo.  69,  citing  Cashman  v.  Anderson,  bart,  1  B.  &  P.  645;  Wallace  v.  Cum- 

26  Mo,  67,  berland,  4   T.    R.   370;    Ferguson  v. 
New    York.  —  Patten  v.    Harris,   10  Mackreth,  4  T.  R.  371,  note  b\  Youngs 

Wend.  (N.  Y.)  623;  Miller  v.  Heath,  7  v.    Kent,   46    N.    Y.   672,   reversing   2 

Cow,  (N.  Y.)  ioi;  Sharp  v.   Sharp,  1  Sweeny  (N.  Y.)  248. 

Wend.  (N.  Y.)  14;  Clough  v.  Murray,  Excusing  Failure  to  Plead  New  Issues. 

(N.  Y.  Super.  Ct.  Gen,  T.)  19  Abb.  —  In  some  cases  it  has  been  held  that 

Pr.  (N.  Y.)  97;  Allen  v.  Thompson,  1  cause  should  be  shown  why  the  issues 

Hall  (N,  Y.)  54;  Grinnell  r.  Church,  to  be  set  up  by  the  amended  pleading 

(Supm.  Ct.  Spec.  T.)  65  How.  Pr,(N.Y.)  were    not    pleaded    in    the    original. 

399;  Witherspoon  v.  Van  Dolar,  (Supm,  Stedeker  v.  Bernard,  10  Daly  (N.  Y.) 

Ct.)i5  How.  Pr.  (N,  Y,)s66;  Marquisee  466;    Grant    v.    Jennings,    1    Coldw. 

v.  Brigham»  (Supm.  Ct.)  12  How.  Pr.  (Tenn,)  53;    Brewer  v.  West,  2  Tex. 

(N.  Y.)  399;  Harlow  v.  Hamilton,  (N.  376;  Lewin  v.  Houston,  8  Tex.  94. 

Y.  Super.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Great  Belnetanee  to   Permit  Pleading 

YO475.  Over,  unless  good  excuse  for  the  previ- 

Tennessee.  —  Grant    v.    Jennings,    I  ous  action  of  the  pleader  exists,  is  ex* 

Coldw.  (Tenn.)  53.  pressed     by    the     courts.      Allen    v. 

Texas.  —  Brewer  v.  West,  2  Tex.  376,  Wheeler,  21  N.  J,    L.   93;    Patten   v. 

Wisconsin.  —  Loucheine  v.  Strouse,  Harris,  10  Wend.  (N,  Y.)  623;  Miller 

49  Wis.  623.  f.  Heath,  7  Cow,  (N.  Y.)  101. 

England.-—  Hopgood  v.  Wright,  2  B.  8.  Schmid    v.    Arguimban,    (N,    Y. 

&  P,  N,  R.   188;  White  t\  Howard,  3  Super,  Ct.  Spec.  T.)  46  How.  Pr.  (N, 

Taunt.  339;  Freeman  v.  Jones,  2  Wils.  Y.)  105;    Collins  *,  Heather,   (Supm, 

C.  PI.  391;  Ellis  f», ,  2  Wils.  C,  PI.  Ct.  Spec.  T.)  24  How.  Pr.  (N.  Y,)  132; 

369.  Fales  v.  Hicks,  (Supm.  Ct.)  12  How.  Pr. 
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costs  and  prevent  further  delay  in  the  progress  of  the  litigation.1 
19.  Eendering  Judgment  in  Cans*  —  Where  the  application  by 
Way  of  summary  remedy  is  directed  against  an  entire  pleading 
and  is  successful,  the  applicant  is  entitled  to  immediate  judg- 
ment in  the  cause,  unless  leave  to  plead  over  is  granted,  whether 
the  relief  asked  is  the  striking  out  of  the  pleading*  or  for  judg- 

(N.  Y.)  T53;  Aymar  v.  Chase,  (Sup m.  England. — Brennan  v.  Egan,4  Taunt. 

Ct.)  Code  Rep.  N.  S.  (N.  Y.)  141,  citinr  164;  Hopgood  v.  Wright,  2  B.  &  P.  N. 

Williams    v.    Wilkinson,   (Supm.   Ct.)  R.   168;  Whke   v.   Howard,  3  Taunt. 

Code   Rep.    N.   S.  (N.  Y.)  20;    Davis  339;    Davy  v.  Garrett,  7  Ch.  D.  473; 

i».  Ford,  15  Wash.  107;  Free  v.  Hawk-  Cashin  v.  Cradock,  3  Ch.  D.  376. 

ins,  7  Taunt.  278,  2  E.  C.  L.  278,  1  All  Ooiti   to  Sato.  —  Pleading  over 

Moo.  28;  Jones  v.  Sludd,  4  Bing.  663,  after  pleas  have  been  adjudged  frivo- 

15  E.  C.  L.  103.  lous  has  been  allowed  only  on  payment 

Amendment  of  Course.  —  Under    the  of  all  costs  accruing  to  date,  including 

statutes  of   some  states  an  amended  costs  of  an  appeal  upon  which  the  final 

pleading   may   be   filed   as  of  course  decision  was  made.     Fish  v.  Reding- 

after  a  motion  to  strike  out  or  for  judg-  ton,  31  Cal.   195;  Wilcox  v.  Wilming- 

ment  because  of  the  sham  or  frivolous  ton  City  R.  Co.,  (Dei.   1898)  42  Atl. 

character  of   the  original,   and    such  Rep.  704;    Davy  v.  Garrett,  7  Ch.  EX 

amended  pleading  has  the  effect  of  473. 

superseding  the  motion.  Byrne  9.  Notice  of  Motion  Not  Asking  Coots.  — 
Hegeman,  24  N.  Y.  App.  Div.  152;  The  court,  in  exercise  of  its  discretion, 
Howard  v.  Curran,  (Supm,  Ct.  Spec,  is  entitled  to  grant  to  a  defendant  who 
T.)  8  Civ.  Pro.  (N.  Y.)  262:  Burrall  r.  has  put  in  a  frivolous  answer  the  priv- 
Moore,  5  Duer  (N.  Y.)  654;  Cunie  v.  ilege  of  answering  over  upon  the  pay- 
Bald  win,  4  Sandf.  (N.  Y.)  690.  See  ment  of  costs  and  fees  occasioned  by 
generally  article  AMENDMENTS,  vol.  1,  the  motion  to  get  rid  of  such  answer; 
p.  629  et  seq.  After  such  motion  has  and  the  fact  that  no  costs  were  asked 
been  granted,  however,  leave  to  plead  in  the  notice  of  motion  is  immaterial, 
over  must  be  obtained  even  though  the  Guth  0.  Lubach,  73  Wis.  131. 
time  for  filing  an  amended  pleading  of  t.  Arkansas.  —  £gan  v.  Tcwksbury, 
course  has  not  yet  expired.    Scrim  id  32  Ark.  43. 

v.  Arguimban,  (N.  Y.  Super.  Ct.  Spec.  California. — Wedderspoon  v.  Rogers, 

T.)  46  How.   Pr.  (N.  Y.)  105 ;  Lee  v .  32  Cal.  56o> 

Jacob,  38  N.  Y.  App.  Div.  531;  Ross  v.  Colorado. —  Patrick  v.  McManus,  14 

Ross,  25  Hun  (N.  Y.)  642;  Aymar  v.  Coio.  65,  20  Am.  St.  Rep.  253. 

Chase,  (Supm.  Ct.)  Code  Rep.   N.  S.  Dakota.  —  Dole  v.  Burleigh,  1   Dak. 

(N.  Y.)  141,  citin?  Williams  v.  Wilkin-  218. 

son,  (Supm.  Ct.)  Cbde  Rep.  N.  S.  (K.  Georgia.  —  Par  km  an  v.  Dent,  101  Ga. 

Y.)  20.  280. 

1.  California.  —  Fish   v.    Redington,  Illinois.  —  Beam  t\  Laycock,   3   111. 

31  Cal.  T95.  App.  43;    Fanning  v.  Russell,  81   111. 

Delaware.  —  Wilcox  v.   Wilmington  398;    K  as  sing  v.  Griffith,  86  III.  265; 

City  R.  Co.,  (Del.   1898)  42  Atl.  Rep.  Haggard  v.  Smith,  71  111.  226;  Henry 

jo±.  v.  Meriam,  etc.,  Paraffine  Co.,  83  111. 

New  Jersey.  —  Alien  v.  Wheeler,  21  461 ;  Mayberry  v.  Van  Horn,  83  111.  289. 

N.  J.  L.  93.  Missouri.  —  Boyd  v.  Holmes,  9  Mo. 

New  York. — Sharp  v.  Sharp,  1  Went!.  720;  Wales  v.  Chamblin,  19  Mo.  501; 

(N.  Y.)  14;  Allen  v.  Thompson,  1  Hall  North   v.  Nelson,  21   Mo.  360;  Robin- 

(N.  Y.)  54;  Grinnell  v.  Church,  (Supm.  son  v.  Lawson,  26  Mo.  69;  Cashman  v. 

Ct.  Spec.  TJ65  How.  Pr.  (M.  Y.)  399;  Anderson,  26  Mo.  6;. 

Lawrence  v.  Derby,  (N.  Y.  Super.  Ct.  Nevada.  —  Lehane  v.  Keyes,  2  Nev. 

Spec.   T.)  24   How.   Pr.   (N.   Y.)  133;  361. 

Woodwortb    v.    Bellows,    (Supm.  Ct.  New   York.  —  Witherhead  v.  Allen, 

Spec.  T.)  4  How.  Pr.  (N.  Y.)  24.  28  Barb.  (N.  Y.)  661,  reversed  on  other 

Pennsylvania.  —  Large  v.  McCarthy,  grounds  in  4  Abb.  App.  Dec.  (N.  Y.) 

iq  W.  N.  C.  (Pa.)  182.  628.  3  Keyes  (N,  Y.)  562;    Harney  v. 

Wisconsin.  — Goth    v.   Lubach,    73  Provident  Sav.  L.  Assur.  Soc.,  41  N. 

Wis.  131.  Y.  App.  Div.  410;  De  Forest  v.  Baker, 
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ment  notwithstanding  it.1 

Character  of  Judgment  and  Manner  of  Entering.  —  The  amount  is 
determined  and  judgment  is  entered  as  on  default,  in  the  manner 
and  form  proper  in  the  particular  jurisdiction,*  and  the  judgment 

i  Robt.  (N.  Y.)  700,  1  Abb.  Pr.  N.  S.  assumpsit,  covenant,  trover,  trespass, 

(N.  Y.)  34;  Potter  v.  Carreras,  4  Robt.  etc.,   the  judgment  is   only  interlocu- 

(N.  Y.)  629;    Butchers,  etc.,  Bank   v.  tory  '  that  the  plaintiff  ought  to  recover 

Jacobson,  (N.  Y.  Super.  Ct.  Spec.  T.)  his  damages,' leaving  the  amount  of 

22  How.   Pr.  (N.   Y.)  470;    Aymar  v.  them   to    be    afterwards    ascertained. 

Chase,  (Supm.  Ct.)  Code  Rep.  N.  S.  And  the  judgment  for  the  plaintiff  in 

(N.  Y.)  141.  these  actions  is  also  interlocutory,  on 

North  Carolina.  —  Rowland*/.  Wind-  demurrer,  or  nul  tiel  record.     In  debt 

ley,  82  N.  Car.  131.  the  judgment  is  commonly  final,  though 

Wisconsin.  —  Grubb   v.   Remington,  a  writ  of  inquiry  is  sometimes  neces- 

7  Wis.  349;  Foote  v.  Carpenter,  7  Wis.  sary,  or  may  be  sued  out,  for  assessing 

395;  Farmers,  etc..  Bank  v.  Sawyer,  7  them."      1  Tidd's  Pr.   568.     See  also 

Wis.  379;  Frankfort  Bank  v.  Country-  Simonton  v.  Winter,  5  Pet.  (U.  S.)  141, 

man,  11  Wis.  399;  Piatt  v.  Robinson,  reversing  3  Cranch  (C.  C.)  104;  Taylor 

10   Wis.    128;    Cahoon    v.    Wisconsin  v.  Capper,  14  East  442. 
Cent.  R.  Co.,  10  Wis.  290.  Final  Judgment  at  Chambers. —  In  a 

United  States.  —  Fuller  v.  Claflin,  93  case  wherein   it  is  proper  for  a  final 

U.  S.  14.  judgment  to  be  entered  at  once,  it  may 

England.  —  The   same   rule   follows  be  rendered  by  a  judge  at  chambers, 

the  striking  out  of  a  pleading  under  the  precisely  as  at  special  term,  under  a 

English  acts  and  orders  of  court;  the  provision  relating  to  frivolous  plead- 

action  can  be  dismissed  or  stayed,  or  ings    which    permits    the    making   of 

judgment  entered,  as  may  be  proper,  an-  application  to  a  judge  either  in  or 

Burstall  v.  Beyfus,  26  Ch.  D.  35;  Davey  out  of  court.     Witherhead  v.  Allen,  28 

v.  Bentinck,  (1893)  1  Q.  B.  185;  Price  Barb.  (N.   Y.)  661   [reversed  on  other 

v.  Phillips,  13  Reports  191.  grounds   4  Abb.   App.    Dec.   (N.   Y.) 

Judgment  at  Chambers.  —  Under  the  628,  3  Keyes(N.  Y.)  562,  distinguishing 

usual  provision  relating  to  sham  and  Western  R.  Corp.  v.  Kort right,  (Supm. 

irrelevant     pleadings    they    may    be  Ct.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  457, 

stricken  out  only  by  "  the  court,"  and  and  King  v.  Stafford,  (Supm.  Ct.  Spec, 

this  does  not  permit  the  application  to  T.)  5   How.  Pr.  (N.  Y.)  30];   Wither- 

be  passed  upon  and  judgment  entered  spoon  v.   Van   Dolar,   (Supm.  Ct.)   15 

in    the    cause  at  chambers.     Rae  v.  How.  Pr.  (N.  Y.)  266;  Bates  v.  United 

Washington   Mut.    Ins.    Co.,    (Supm.  L.    Ins.   Assoc.,  68  Hun  (N.  Y.)  144, 

Ct.)  6  How.  Pr.  (N.  Y.)  21.     See  also  affirmed  without  opinion  142  N.  Y.  677; 

Aymar  v.  Chace,  12  Barb.  (N.  Y.)  301,  Aymar  v.  Chace,  12  Barb.  (N.  Y.)  301; 

wherein  it  was  said:    "  There  is  but  Clapp  v.  Preston,    15   Wis.   544.    See 

one  casein  which  a  judge  at  chambers  also    Harney    v.    Provident   Sav.    L. 

can  grant  a  judgment,  and  that  is  un-  Assur.  Soc.,  41  N.  Y.  App.  Div.  410. 

der  section  247  of  the  code,  where  if  a  Contrat   Badham    v.   Brabham,   54  S. 

demurrer,  answer,  or  reply   be  frivo-  Car.  400.     Compare Tharin  v.  Seabrook, 

lous,  the  party  prejudiced  thereby  may  6  S.  Car.  113. 

apply  to  a  judge,  either  in  or  out  of        Interlocutory  Judgment.  —  The  statu- 

couri,  for  judgment  thereon,  and  judg-  tory  provisions  do  not  require  that  the 

ment  may  be  given   accordingly.     In  court    shall    enter    a    final  judgment 

all  other  cases  judgment  can  be  ren-  whether  the  application  is  to  strike  out 

dered  only  by  the  court  when  sitting  or  for    judgment,   and   although   the 

as  such,  and  not  by  a  judge  at  his  lodg-  usual  provision   relating*  to  frivolous 

ings,  in  the  street,  or  even  in  cham-  pleadings  reads  that  the  adverse  party 

bers."  may  apply  for  judgment  "  and  judg- 

1.  See  cases  involving  applications  ment  may  be  given  accordingly;  "  but 
for  judgment  notwithstanding  a  frivo-  judgment  is  properly  obtained  by  the 
lous  answer  cited  in  the  following  note,  adverse   party   under  the   usual   pro- 

2.  At  Common  Law  "  a  judgment  by  visions  relating  to  judgment  on  default 
default  is  interlocutory  or  final.  When  or  after  trial  of  an  issue  of  law,  with 
the  action  sounds  in  damages,  as  in  a  reference  to  determine  the  amqunt 
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is  indifferently  called  a  judgment  by  default,  for  want  of  a  plea, 
or  nil  dicit.1 

11.  Costs  on  Application  —  Saeoenftil  Application.  — The  court  may 
tax  the  costs  of  a  successful  application  and  other  costs  occa- 
sioned by  the  'obnoxious  pleading  against  the  party  at  fault  or 
his  attorney.* 

when  necessary.  Robinson  v.  La wson,  Wend.  (N.  Y.)  14;  Rowland  v.  Wind- 
26  Mo.  69;  Boyd  v.  Holmes,  9  Mo.  720;  ley,  82  N.  Car.  131;  Moye  v.  Pet  way, 
Guilhon  v.  Liu  do,  9  Bosw.  (N.  Y.)6os;  76  N.  Car.  327;  Burrow  v.  Dickson,  1 
King  v.  Staffoid,  (Supm.  Ct.  Spec.  T.)  Overt.  (Tenn.)  366,  4  Fed.  Cas.  No. 
5  How.  Pr.  (N.  Y.)  30;  De  Forest  v.  2,203,  Brun.  Col.  Cas.  (U.  S.)  101 ;  Sim- 
Baker,  1  Robt.  (N.  Y.)  700,  1  Abb.  Pr.  onton  v.  Winter,  5  Pet.  (U.  S.)  141,  re- 
N.  S.  (N.  Y  )  34;  Witherhead  v.  Allen,  versing  or*  other  grounds  3  Cranch  (C. 
28  Barb.  (N.  Y.)  66i,  reversed  on  other  C.)  104.  See  also  cases  cited  supra, 
grounds  4  Abb.  App.  Dec.  (N.  Y.)  628,  pp.  54,  55. 

3  Keyes(N.  Y.)  562;  Grubb  v.  Reming-  2.  Smith  v.  Webb,  5  Biackf.  (Ind.) 

ion,  7  Wis.  349;  Foote  v.  Carpenter,  7  288;  Hadden  v.    New  York  Silk  Mfg. 

Wis.  395;  Farmers,  etc.,  Bank  v.  Saw-  Co.,  1  Daly  (N.  Y.)  388;  Du  Caen  v. 

yer,  7  Wis.  379;  Plait  v.  Robinson,  10  Dunne,  3  Nova  Scotia  77;  Remming- 

Wis.  128;  Cahoon  v.  Wisconsin  Cent,  ton  v.  Scoles,  (1897)  2  Ch.  1;  Shadwell 

R.  Co.,  10  Wis.  200.  v.  Berthoud,  5  B.  &  Aid.  750,  7  E.  C. 

Ho  Actual  Default   Need  Be  Entered  L.  251,  2  Chit.  335,   18  E.  C.  L.  358; 

although  a  statutory  provision  author-  Thomas  v.  Vandermoolen,  2  B.  &  Aid. 

izes  such  entry  against  a  defendant  197;  Bartley  v.  Godslake,  2  B.  &  Aid. 

when  he  fails  to  plead  within  the  time  199;  Blewiti  v.  Marsden,  10  East  237; 

limited  by  law  or  the  order  of  the  court.  Vincent  v.  Groome,  1  Chit.  182,  18  E. 

Steinhauer  v.  Colmar,  11  Colo.  App.  C.  L.  62;  Cave  v.  Aaron,  3  Wils.  C.  PI. 

494,  citing  Manville  v.  Parks,  7  Colo.  33.     See  also  McMarslers  v.  Graham,  3 

128.  Nova  Scotia  417;  Hadly  v.  Sherman,  3 

The  AMetsment  of  Damages  by  the  Court  Nova  Scotia  416.     Contra,  Corning  v. 

after  the  only   plea  to  the  action  has  Haight,  (Supm.  Ct.)  1  Code  Rep.  (N. 

been  stricken  from  the  files  is  proper,  Y.)  71;    Donohoe  v.    Borden,  3  Nova 

and  does  not  illegally  deprive  the  de-  Scotia  233. 

fendant  of  atrial  by  jury.     Kassing  v.  Adding    Percentage   of   lodgment    at 

Griffith,  86  111.  265.  Coats.  —  A  motion  to  strike  out  an  an- 

Rendering    Judgment   at   Appearance  swer  was  held  not  to  be  such  a  "  diffi- 

Term. —  Judgment  may  be  rendered  at  cult   or  extraordinary  case"  as   was 

once  after  an  answer  put  in  has  been  contemplated  by  the  old  Code  Pro.  N. 

found  to  be  frivolous,  even  though  the  Y.,  §  308,  providing  for  an  allowance 

term  in  which  it  is  rendered  is  merely  of  ten  per  cent,  of  the  judgment,  not 

the  appearance  term  and  not  the  trial  exceeding  five  hundred   dollars,   and 

term  for  the  cause.     North  v.  Nelson,  five  percent,  of  any  additional  amount, 

21  Mo.  360,  Scott,  J.,  dissenting.  as  costs.     Beers  v.  Squire,  (Supm.  Ct. 

Judgment  Without  Proof .  —  Where  the  Spec.  T.)  1  Code  Rep.  (N.  Y.)  84,  over. 

answer  has  been  adjudged  frivolous  or  ruling  Fowler  v.  Houston,  (Orange  Cir. 

sham,  judgment  may  be  entered  with-  Ct.  Spec.  T.)  1  Code  Rep.  (N.  Y.)  51, 

out  proof,  if  such  action  is  authorized  and  Dickinson  v.  Kimball,  N.  Y,  Spec. 

by  statute  against  a  defendant  who  is  T.  MS. 

in    default    for   want  of  an    answer.  Amending    Declaration  Without  Costs 

White  v.  Northwest  Stage  Co.,  5  Ore-  where  Pleading  Is  Sham.  —  In  Solomons 

gon  102;  Aiken  v.    Haskins,   (County  v.  Lyon,  1  East  369,  leave  to  amend  a 

Ct.)  27  Misc.  (N.   Y.)  629;  Simons  v.  defective  declaration  without  payment 

Sowards,  29  Neb.  487.  of  the  costs  occasioned  by  the  amend- 

1.  Sadler  v.  Fisher,  3  Ala.  200;  Egan  ment  was  given  to  the  plaintiff  where 

v.    Tewksbury,    32    Ark.   43;    Samuel  the  plea  put  in  by  the  defendant  was 

Cupples  Wooden  Ware  Co.  v.  Jensen,  4  sham. 

Dak.  149,  dissenting  opinion  of  Church,  Attorneys'  Fees. —  In  South  Carolina, 

J.;    Thigpen  v.   Mississippi   Cent.    R.  since  the  Act  of  1892,  entitled  "  an  act 

Co.,  32  Miss.  347;  Falls  v.  Stickney,  3  to  repeal  all  acts  in  relation  to  attor- 

Johns.  (N.  Y.)  541;  Sharp  v.  Sharp,  1  nevs*  costs,"  no  attorneys*  fees  can  be 
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Unsuccessful  Application.  —  Where  the  application  is  unsuccessful, 
the  costs  incurred  by  it  will  nevertheless  not  generally  be  taxed 
against  the  applicant  if  the  pleading,  although  not  sham  and 
frivolous,  is  substantially  deficient  in  other  respects;  but  they 

will  be  left  to  abide  the  event  of  the  suit.* 

awarded  as  costs  on  a  motion  to  strike  Super.  Ct.  Gen.   T.)  19  How.  Pr.  (N. 

out  pleadings.  Standard  Sewing  Mach.  Y.)  450. 

Co.  v.  Henry*  43  S.  Car.  17.  On  Striking  Oat  Disclaimer.  —  Where 

Costs  Hay  Be  Awarded  Absolutely  on  a  the  couit,  on  striking  out  a  disclaimer 

motion  striking  out  a  pleading  and  not  as  frivolous  and   rendering  judgment 

merely  conditional  on  the  defendant's  in  the  cause,  has  denied  costs  to  the 

exercising  a  permission  to  plead  over  defendant,  the  judgment  as  to  costs  is 

given  to  him.     Straka  v.   Lander,  60  res  judicata  unless  the  defendant  takes 

Wis.  1x5.  an  appeal  either  from  the  order  or  from 

Costs  of  Unnecessary  Appeal.  —  Where  the  judgment;    and  an  application  to 

a  specified  time  within  which  to  answer  set  aside  such  taxation  of  costs  and  for 

is  given  to  a  defendant  whose  pleading  costs  is  properly  overruled.     Adams  v. 

has  been  adjudged  frivolous,  if  he  ap-  Myers,  61  Wis.  385. 

peals  from  the  order  instead  of  exer-  Signature  of  Counsel  to  Paper  Book. — 

cising  such  permission  he  really  gains  Anciently   there   existed   a    rule    that 

nothing  by  ihe  appeal,  and  causes  ad-  counsel  should  set  their  hands  to  the 

ditional  costs  and  expense;    and   the  books  delivered  to  the  judges,  that  the 

court  has  power  to  require  the  defend-  court  might  not  be  troubled  with  friv- 

ant   to    pay    the   proper  costs   of   the  olous  pleas.     Phillips  t/.  Bruce,  6  M.  & 

appeal,  even   if  the  order  is  reversed  S.  135;  Anonymous,  2Salk.  518. 

as    erroneously  made.     Weishaupt  v.  1.  Gregory  v.  Wright,   (Supm.    Ct.) 

Weishaupt,  27  Wis.  621  wherein  it  was  ir  Abb.  Pr.  (N.   Y.)  417;   Steward  v. 

also  held  that  the  costs  should  not  in-  Miller,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 

elude  any  attorneys'  fees,  but  merely  (N.  Y.)  312;  Nova  Scotia  Bank  v.  Chip- 

the  fees  of  the  clerk  and  necessary  dis-  man,  7  Nova  Scotia  521;  Chipmah  v. 

bursements.  Ritchie,  5  Nova  Scotia  710,  wherein  it 

frivolous  Pleading  Induced  by  Adverse  was  said:    "  It  would  be  monstrous  to 

Party.  —  Where  the  filing  of  a  frivolous  give  the    defendant  costs    when    his 

pleading  has  been  induced  by  the  act  pleas  are  bad.     Ii  would  be  giving  a 

of  counsel  for  the  adverse  party,  it  was  premium  on  bad  pleading." 

stricken  out  on   motion  of  the  latter.  Application  Refuted  Because  Objection 

but  without  costs,  each  party  to  pay  Waived.  —  Where  a   plea  was   in    fact 

his  own  costs.     Howe  v.  Lawrence,  22  sham,  but  the  application  was  refused 

N.  J.  L.  99.  because  the  defect  was  held  to  have 

Hearing  on  Motion  Not  Trial  of  Issue  of  been  waived,  no  costs  against  the  ap- 

Law.  —  The  costs  to  be  given  on  the  plicant  were  allowed  to  the  defendant, 

motion  for  judgment  notwithstanding  Draycott  v.  Pilkington,  5  M.  &  S.  518, 

a  frivolous  answer  or  reply  are  motion  cited  in  1  Chit.  564,  note  a,  18  E.  C.  L. 

costs  only.     The  hearing  is  an  ordinary  163;    Duberly   v.    Phillips,  5  M.  &  S. 

hearing  oh  motion,  and  is  not  a  trial  of  519,  note  c,  cited  in  I  Chit.  564,  note  a, 

issue  of  law,  within  provisions   regu-  18  E.  C.  L.  163. 

lating  costs  of  such  trials.     Butchers',  Application    in    Part    Unsuccessful. — 

etc.,  Bank  v.  Jacobson,  (N.  Y.  Super.  Where  the   application  has  been   sus- 

Ct.  Spec.  T.)  22  How.  Pr.  (N.  Y.)  470;  tained  in  pari  and  in  part  overruled,  it 

Marquisee  v.  Brigham,  (Supm.  Ct.)  12  has  been  held  that  costs  should  not  be 

How.  Pr.  (N.  Y.)  399;  Rochester  City  allowed  to  either  party,  but  they  should 

Bank  v.  Rapelje,  (Supm.  Ct.  Gen.  T.)  be   left  to  become   costs   in  the  suit. 

12    How.    Pr.    (N.   Y.)  26;  Roberts  v.  Power  v.  Pringle,  31   Nova  Scotia  78; 

Clark,  (Supm.  Ct.)io  How.  Pr.  (N.  Y.)  Banks  v.  Batton,  30  Nova  Scotia  386; 

451;  Gould  v.  Carpenter,  (Supm.  Ct.)  Harris  v.  Gamble,  6  Ch.   D.  748.     In 

7  How.  Pr.  (N.  Y.)97.     Contra,  Roberts  Stephenson  v.  Colford,  9  Nova  Scotia 

tr.   Morrison,  (Supm.  Ct.   Spec.   T.)   7  50.  costs  were  allowed  to  the  applicant 

How.    Pr.   (N.  Y.)  3(,6;    Lawrence  v.  in   so   far  as  he  was  successful,  and 

Davis,  (Suptn.  Ct.  Spec.  T.)  7  How.  Pr.  other  costs  were  left  to  abide  the  event 

(N*  Y.)  354;    Pratt  v.  Allen,  (Buffalo  of  the  cause. 
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12;  Punishments  —  a.  In   General.  —  False  pleading  is  an 

abuse  of  justice,  and  in  former  times  the  party  or  attorney  at 
fault  was  frequently  subjected  to  fine,  imprisonment,  or  other 
punishment,  as  well  as  to  costs.1 

*.  Contempt  of  Court  — Perjury.  —  The  filing  of  a  sham 

pleading  with  knowledge  of  its  falsity  is  a  contempt  of  court,* 

1.  Smith  v.  Webb,  5  Blackf.  (Ind.)  Delaware.  —  State  v.  Rogers,  I  Harr. 

288;  Allen  r.  Wheeler,  21  N.  J.  L.  93;  (Del.)  121. 

Hogencamp  t».  Ackerman,  24  N.  T.  L.  Georgia. — Justices  v.  Sloan,  7  Ga.  3t. 

133;  Hadden  v..  New  York  Silk  Mfg.  Indiana.  —  Johnson   v.    Hawkins,   2 

Co.,  I  Daly  <N.  Y.)  388;  Merrington  i\  Blackf.  (IndJ  460;  King  if.  Anthony, 

Becket,  2  B.  &  C.   fci,  9  E.  C.  L.  32;  2  Blackf.  (Ind.)  131. 

1* nomas  r.  Vandermoolen,  2  B.  &  Aid.  New   York.  —  People    v.   Judges,   4 

197:  Smith  v.  Hardy,  8  Bing.  435,  21  £.  Cow.  (M.  Y.)  445;  Lansing  v.  Lansing, 

C.  L.  340;  Miley  v.  Walls,  1  Dowl.  648;  18  Johns.  (N.  Y.)  502. 

Pierce  v.  Blake,  2  Salk.  516.  United    States.  —  Kennedy   v.   Cres- 

Amercement  Instead  of  Fine  arid  Impris-  well,  101  U.  S.  641 ;  Smith  v.  Chapman, 

onment. —  In  several  early  cases  it  was  93   U.   S.   41;    Siglar  v.    Haywood,   8 

held   that   where  the  defendant    had  Wheat.  (U.  S.)  675;  Peters  v,  Brccken- 

gone  to  trial  upon  a  false  plea,  and  it  ridge,  2  Cranch  (C.  C.)  518. 

was  found  against  him,  whereby  the  England. — Jeffreson    v.   Morton,    2 

jurors,  the  court,  and  the  country  were  Saund.  7,  note  4;  Hancocke  v.  Prowd, 

troubled   with  the    trial    thereof,    he  1  Saund.  336,  note  10;  Burroughs  v.  Ste 

should  be  fined  and  imprisoned;  but  phens,  I  Marsh.  211;  bull  v.  Wheeler, 

where  he  did  not  go  to  trial  thereon,  Cro.  Jac.  647;   Johns  v.  Adams,  Cro. 

but    relinquished  his  plea,  he  should  Jac.  191. 

only   be   amerced.      Deviis   v.   Clerk,  See    also    articles    Heirs    and   De- 

Cro.  Jac.    64;    Ashmore    r.    Rypley,  visees,  vol.  io.  pp.  33,  36;  Executors 

Cro.  Jac.  420;  Beecher's  Case,  8  Coke  and  Administrators,  vol.  8,  p.  688. 

60.  The  operation  of  this  rule  has  been 

Leave  of  Court  to  Sue.  —  By  the  Eng-  provided  against  by  statute  in  some 

lish  Vexatious  Actions  Act,  1896,  59  &  stales,  so  far  as  it  affects  personal  rep- 

60  Vict.,  c.  51,   it  is  provided  that  no  reseniatives.      For  instance,   in    Vir- 

legal  proceeding  shall  be  instituted  by  ginia  and  West  Virginia  it  is  declared 

a  person  habitually  bringing  suits  with-  that  "  No  personal  representative  or 

out  reasonable  grounds,  unless  he  ob-  any  surety  of  his  shall  be  chargeable 

tains  the  leave  of  the  High  Court  or  beyond  the  assets  of  the  decedent  by 

some  judge  thereof  and  satisfies  the  reason  of  any  omission  or  mistake  in 

court  or  judge  that  such  legal  proceed-  pleading  or  false  pleading  of  such  rep- 

ings  are  not  an  abuse  of  the  province  resentative."    Code  Va.,  §  2659;  Code 

of  the  court,  and  that  there  is  prima  W.  Va.,  c.  85,  §  24;  Peck  v.  Marling,  22 

facie  ground  for  such  proceeding.    In  re  W.  Va.  708. 

Chaffers,  76  L.  T.  N.  S.  351;  45  W.  R.  A  False  Plea  in  This  Connection  is 
365.  This  is  but  a  declaration  of  the  held  to  bs  one  which  sets  up  new  mat- 
principle  of  law  which  was  enforced  by  ter  in  avoidance  of  the  action,  and  is 
the  court  in  the  exercise  of  inherent  not  supported  on  the  trial,  or  subjects 
jurisdiction,  prior  to  the  act.  Grepe  v.  the  plaintiff  to  an  expense  additional 
Loam,  37  Ch.  D.  168.  to  what  otherwise  would  be  necessary 

Person  Sued  in  Representative  or  Similar  to  show  his  right  to  recover.    Evans  v. 

Capacity.  —  At  common  law,  in  an  ac-  Pierson,  1  Wend.  ^N.   Y.)  31;   Oster- 

tion  against  an  heir  or  personal  repre-  hout  v.  Hardenbergh,  19  Johns.  (NT.  Y.) 

sentatjve  for  the  collection  of  a  debt  266. 

due  from  the  decedent,  if  the  defendant  2.  Matter  of  Cappel,  2  N.  Y.  App. 

puts  in  a  plea  which  is  false  and  known  Div.  617;  Matter  of  Hall,  85  Hun  (N. 

by   him   to  be  such,  and  it  is  found  Y.)  620,  32  N.  Y.  Supp.  883;    Martin 

against  him  at  the  trial,  he  is  person-  Cantine  Co.  v.  Warshauer,  (Supm.  CL 

ally  liable  for  the  debt,  if  the  assets  Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  379,  7 

belonging  to  the  estate  are  insufficient  Misc.  (N.  Y.)  412. 

to  satisfy  it.  The  Bringing  of  a  Fictitious  or  Collusivo 
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and  if  the  pleading  is  verified  a  prosecution  for  perjury  will  lie.1 
13.  Appeal  and  Error  —  a.  At  Common  Law.  —  At  the  com- 
mon law  a  rule  striking  out  a  plea  as  sham  or  frivolous  cannot  be 
reviewed  either  before  or  after  judgment.9 
b.  Prevailing  Modern  Practice  — (i)  Order  Striking  Out 

—  (a)  Review  on  Appeal  from  Final  Judgment  —  Default  Judgment.  —  Where 
an  entire  pleading  is  stricken  out  as  sham,  frivolous,  or  irrelevant, 
and  the  party  allows  judgment  to  go  against  him  for  want  of  a 
pleading,   making  no  request  to  plead    over,  the  judgment  is 

Suit  or  other  proceeding  is  punishable  judgment  is,  besides,  a  judgment  by 
as  a  contempt.  Fesler  v.  Brayton,  145  default  and  for  that  reason  not  review- 
Ind.  71;  Haskett  v.  State,  51  Ind.  176;  able.  See  Hogencamp  v.  Ackerman, 
Smith  v.  Junction  R.  Co.,  29  Ind.  546;  24  N.  J.  L.  133;  Coykendall  v.  Robin- 
Haley  v  Eureka  County  Bank,  21  Nev.  son,  39  N.  J.  L.  98;  Stanbery  c.  Baker, 
127;  Berks  County  v.  Jones,  21  Pa.  Si.  55  N.  J.  Eq.  270;  Mershon  v.  Castree, 
414;  Ex  p.  Rodriguez,  39  Tex.  705;  57  N.  J.  L.  484;  Cooper  v.  Vander- 
Smith  v.  Brown,  3  Tex.  360;  Lord  v.  veer,  47  N.  J.  L.  178;  Brown  v. 
Veazie,  8  How.  (U.  S.)  251;  Matter  of  Wharton,  5  N.  J.  L.  J.  145.  See  also 
Elsam,  3  B.  &  C.  597,  10  E.  C.  L.  193,  articles  Defaults,  vol.  6,  p.  223;  Er- 
eitedin  Little  v.  Bowers,  134  U.  S.  547,  ror,  Writ  Of,  vol.  7,  p.  850. 
See  also  article  Friendly  Suits,  vol.  Where  Judgment  Signed  for  Want  of 
9,  p.  720.  Plea.  —  Where  instead  of  applying  to 
In  Texas  rule  51  of  the  District  and  the  court  for  an  order  striking  out  a 
County  Courts  provides  that  any  at-  plea  the  plaintiff  signs  judgment  for 
torney  who  shall  bring  a  fictitious  suit,  want  of  a  plea,  for  the  reason  that 
or  shall  make  statements  in  pleading  those  put  in  are  frivolous  or  sham,  such 
presenting  a  state  of  case  which  he  judgment  is  also  considered  to  be  on 
knows  to  be  groundless  and  false,  for  default  or  nil  dicit%  and  although  the 
the  purpose  of  securing  a  delay  of  the  plea  remains  in  the  record,  it  seems 
trial  of  the  cause,  shall  be  guilty  of  that  it  is  not  subject  to  error.  See 
contempt.  In  Boyd  v.  Beville,  91  Tex.  supra,  p.  54.  But  under  a  statutory 
439,  it  was  held  that  this  rule  is  com-  provision  which  substantially  gives 
prehensive  enough  to  include  false  this  common-law  remedy  for  frivolous 
statements  in  an  amended  petition,  answers,  the  judgment  may  be  ap- 
made  for  the  purpose  of  avoiding  the  pealed  and  the  order  reviewed  thereon, 
effect  of  a  motion  to  dissolve  an  attach-  See  infray  p.  96. 
ment.  Certiorari.  —  If  the  question  is  as  to 

1.  Greenbaum  v.  Turrill,  57Cal.  285;  the  court's  power  to  strike  out  as  sham 
Way  land  v.  Tysen,  45  N.  Y.  281,  revers-  a  certain  plea,  as,  for  instance,  the  gen- 
ing  (Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  eral  issue,  the  order  of  the  court  may 
S.  (N.  Y.)  79,  cited  in  Thompsons.  Erie  be  brought  up  by  certiorari.  Coyken- 
R.  Co.,  45  N.  Y.  468;  Belsena  Coal  dall  v.  Robinson,  39  N.  J.  L.  98.  But 
Min.  Co.  v.  Liberty  Dredging  Co.,  see  Mershon  v.  Castree,  57  N.  J.  L.  484. 
(Supm.  Ct.  App.  T  )  27  Misc.  (N.  Y.)  In  Hew  Jersey  the  Practice  Act,  §  132 
191,  affirming  26  Misc.  (N.  Y.)  846;  (2  Gen.  Stat.,  p.  2555),  provides  that  an 
Humble  v.  McDonough,  (Buffalo  order  striking  out  any  pleading  which 
Super.  Ct.  Gen.  T.)s  Misc.(N.  Y.)  508;  is  irregular  or  defective,  or  is  so  framed 
Wood  p.  Raydure,  39  Hun  146;  Farm-  as  to  prejudice,  embarrass,  or  delay  a 
ers,  etc.,  Bank  v.  Smith,  (Supm.  Ct.  fair  trial  of  the  action,  shall  be  entered 
Spec.  T.)  15  How.  Pr.  (N.  Y.)  329;  on  the  record,  if  required  by  the  party 
Gjerstadengen  v.  Hartzell,  8  N.  Dak.  against  whom  the  same  is  made,  and 
424..  error  may  be  assigned  thereon.     Mon- 

2.  Rule  Striking  Out  Plea.  —  At  the  mouth  Park  Assoc,  v.  Warren,  55  N.  J. 
common  law  review  could  be  had  only  L.  598.  But  it  has  been  held  that  this 
by  writ  of  error  after  a  final  disposition  section  has  no  application  to  an  order 
of  the  cause,  and  then  only  for  the  cor-  striking  out  a  frivolous  plea  or  demur- 
rection  of  errors  apparent  on  the  rec-  rer.  Brown  v.  Warden,  44  N.  J.  L. 
ord.  Where  the  plea  is  stricken  out  177.  But  see  Cooper  v.  Vanderveer,  47 
no  error  is  thus  apparent,   and    the  N.  J.  L.  178. 
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looked  upon  as  one  by  default  or  nil  dicit,  and  as  at  common  law 
no  appeal  or  error  lies  therefrom,  and  the  order  striking  out  is 
not  reviewable.1 

Judgment  After  Trial  en  Other  Innes.  —  On  the  other  hand,  where  the 
party  pleads  de  novo,  or  goes  to  trial  on  issues  made  by  his  plead- 
ing which  have  not  been  stricken  out,  he  can  generally  have  the 
order  reviewed  on  appeal  from  the  final  judgment.9 

1.  Flake  v.  Van  Wage  tie  n,  54  N.  Y.  9.  See  cases  cited  in  the  next  two 

25;    Innes  v.   Purcell,    58  N.  Y.  388,  notes. 

affirming  1  Hun  (N.  Y.)  318,  2  Thorn  p.  Effect  of  Sight  to  Appeal  Directly  from 
&  C.  (N.  Y.)  538;  Briggs  v.  Bergen,  23  Order. —  The  fact  that  by  statute  the 
N.  Y.  162;  Maltby  v.  Greene,  1  Keyes  interlocutory  order  striking  out  a  plead* 
(N.  Y.)  548;  Webster  v.  Bainbridge,  13  ing  is  appealable  directly  will  not  p re- 
Hun  (N.  Y.)  180;  Potter  v.  Carreras,  4  elude  a  party  who  has  not  perfected 
Robt.  (N.  Y.)  629;  Zivi  v.  Nelke,  (C.  such  an  appeal  from  having  tbe  order 
PI.  Gen.  T.)  23  Civ.  Pro.  (N.  Y.)  56,  reviewed  on  appeal  from  the  final  judg- 
sub  nom.  Zivi  v.  Einstein,  (C.  PI.  Gen.  ment.  Noble  Tp.  v.  Aasen,  8  N.  Dak. 
T.)  2  Misc.  (N.  Y.)  177,  motion  for  re-  77;  Power  v.  Gum,  6  Mont.  5. 
argument  denied  3  Misc.  (N.  Y.)  633,  Parties  to  Appeal.  —  Where  an  answer 
motion  for  leave  to  go  to  Court  of  Ap-  of  one  of  several  defendants  has  been 
peals  denied  3  Misc.  (N.  Y.)  639.  adjudged  frivolous,  all  the  defendants 

Contra. — The  following  cases  enter-  have  a  right  to  join  in  the  appeal, 
tained  such  appeals  and  passed  upon  though  it  is  probable  that  the  defend- 
the  order  striking  out  the  answer,  but  ant  whose  answer  was  stricken  out 
the  question  as  to  the  jurisdiction  could  have  appealed  alone.  Coopers 
of  the  court  because  of  the  judgment  town  Bank  v.  Corlies,  (Supm.  Ct.  Gen. 
being  one  entered  for  default  of  the  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  412. 
defendant  seems  not  to  have  been  Whether  Ground  for  New  Trial.  —  In 
raised.  Fuller  v.  Claflin,  93  U.  S.  14;  Indiana  it  is  held  that  errors  of  the 
Garnhart  v.  U.  S.,  16  Wall.  (U.  S.)  court  in  sustaining  or  overruling  mo- 
162;  Cashman  v.  Anderson,  26  Mo.  67,  tions  to  strike  out  pleadings  are  not 
in  which  cases  also  leave  to  plead  over  such  errors  as  may  be  assigned  on  a 
had  been  requested  but  refused  by  the  motion  for  a  new  trial,  and  such  assign- 
court;  Goodwin  v.  Robinson,  30  Ark.  ment  alone  will  not  have  the  effect  of 
535;  Lybecker  v.  Murray,  58  Cal.  186;  bringing  them  again  before  the  court 
Davis  v.  Honey  Lake  Water  Co..  98  for  consideration.  Sim  v.  Hurst,  44 
Cal.  415;  Abbott  v.  Douglass,  28  Cal.  Ind.  579;  Thomas  v.  Hamilton,  71  Ind. 
296.  See  also  De  Pedrorena  v.  Hotch-  277;  Letter  v.  Jackson,  8  Ind.  App.  98. 
kiss,  95  Cal.  636;  Dimick  v.  Campbell,  But  it  would  appear  lo  be  necessary 
31  Cal.  239;  Niedelet  v.  Wales,  16  Mo.  in  some  jurisdictions  to  assign  the  ob- 
214;  Howell  v.  Ferguson.  87  N.  Car.  jection  in  a  motion  for  a  new  trial  or 
113.  in  arrest  of  judgment  in  order  to  per- 

In  Roome  v.  Nicholson,  1  Alb.  L.  J.  feet  error  on  the  order.  Beach  v. 
100,  the  New  York  Court  of  Appeals  Hodgdon,  66  Cal,  187;  McConnell  v. 
refused  to  dismiss  an  appeal  from  a  Sullivan,  37  Fla.  576;  Cravens  v.  Gil- 
judgment  of  a  general  term  (1  Sweeny  lilan,  73  Mo.  524;  Williams  v.  Chicago, 
(N.  Y.)  525,  8  Abb.  Pr.  N.  S.  (N.  Y.)  etc.,  R.  Co.,  112  Mo.  463;  Chitwood  v. 
343)  affirming  a  judgment  entered  Russell,  36  Mo.  App.  245.  See  gen- 
against  a  defendant  after  his  answer  erally  article  New  Trial,  vol.  14,  pp. 
had  been  stricken  out  as   sham.     No  718-720. 

reasons  were  given  by  the  court,  but  Assignment  of  Error.  —  In  some  states 

the  contention  of  the  appellants  was  a  specific  assignment  of  error  in  an 

that"  inasmuch  as  judgment  (in  virtue  order  striking  out  a  pleading  must  be 

of  an  order)  was  given  by  direction  of  made  in  the  appellate  court  in  the  brief 

a  single  judge  after  argument  by  coun-  of  the  appellant  or  01  her  wise,  in  order 

sel  for  both  parties,  it  was  not  a  judg-  toobtain  a  review.    Beach  v.  Hodgdon, 

ment  by  default,  actual  or  constructive.  66  Cal.  187;  Douglas  v.  Dakin,  46  Cal. 

even    though    the  answer    had    been  50;  Dimick  v.  Campbell,  31  Cal.  239; 

stricken  out  as  sham."  Wyatt  v,  Headrick,  21  111.  158;  Guyer 
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ixwptietts  ana  Bills  of  Exception!.  —  To  perfect  the  right  to  sucft 
review,  however,  an  exception  must  be  entered  to  the  ruling  of 
the  lower  court  at  the  time  when  it  is  made,  and  the  pleading,  no 
longer  a  part  of  the  record  proper,  and  other  necessary  papers 
and  matters,  must  be  incorporated  in  a  bill  of  exceptions,1  or 

v.  Minnesoia  Thresher  Mfg.  Co..  97  contra,  has   been  overruled;   Consoli- 

Iowa   132;    Barrett    v,    Northwestern  dated  Coal  Co.  v.  Peers,  166  III.  361, 

Mut.  L.  Ins.  Co.,  99  Iowa  637.  reversing  59  111.  App.  595;  Van  Cott  v. 

In  Missouri  formal  assignments  of  Sprague,  5  111.  App.  99;  Sinsheimer  v. 

error  are  no  longer  required  in  the  ap-  William  Skinner  Mfg.  Co.,  54  111.  App. 

pellate  practice,  but  the  brief  of  the  1st,  reversed  on  other  grounds  165  111. 

appellant,  which  is  10  be  taken  in  lieu  116;  American  Vault  Safe,  etc.,  Co.  v. 

thereof,  should  point  out  the  matters  Springer,  73  111.  App.  232. 
relied  on  for  reversal.    Walker  v.  Mis-        See  generally  articles  Appeals,  vol. 

souri  Pac.  R.  Co.,  68  Mo.  App.  465.  2,  p.  273;  Bills  of  ExcEPtiONS,  vol.  3, 

Where  the  record  recites  that  a  mo-  pp.  392,  400,  408. 
tion  to  strike  out  a  replication  from  the        Contra.  —  In  California  it  is  held  that 

riles  was  made  on  behalf  of  heirs,  by  the  application  to  strike  out,  the  order 

attorney,  when  it  was  in  fact  made  by  of  the  court  made  thereon,  and  the  like 

the   attorney,    who  was   representing  must  be  contained  in  a  bill  of  excep- 

executors,  and  was  on  their  behalf  and  tions,  but  that  the  pleading  stricken 

so  treated  and  acted  on  by  the  court,  out  remains  a  part  of  the  judgment 

an  assignment  of  error  that  the  heirs  roll  and  comes  up  in  the  transcript. 

Were  not  parties  and  could  not  make  Abbott  v.  Douglass,  28  Cal.  295,  two 

such    motion    is  of    no    importance,  judges    dissenting;    Davis  v.    Honey 

Hullett  v.  Baker,  101  Tenn.  689.  Lake  Water  Co.,  98  Cal.  415;  Dimick 

Record  (rt  Other  Motion  Heard  with  Mo-  v.  Campbell,  31  Cal.  239;  Hawley  c. 
tion  to  Strike  Out.  —  The  fact  that  a  Kocher,  123  Cal.  77;  De  Pedrorena  v. 
motion  for  leave  to  file  and  serve  an  Hotchkiss,95Cal.  636;  Morris  v.  Angle, 
amended  answer  was  heard  at  the  42  Cal.  236;  Douglas  v.  Dakin,  46  Cal. 
same  lime  with  a  motion  for  an  order  50;  Feely  v.  Shirley,  43  Cal.  369. 
to  strike  out  an  answer  as  sham  does  In  Dodson  v.  Nevitt,  5  Mont.  518, 
not  make  the  proceedings  on  the  former  cited  in  Bank  of  Commerce  v.  Fuqua, 
motion  any  part  of  those  had  on  the  11  Mont.  285,  it  was  held  that  a  motion 
latter.  All  that  the  court  can  properly  to  strike  out  new  matter  alleged  by 
consider  is  the  papers  which  were  be-  way  of  counterclaim  was  in  effect  a  de- 
fore  the  lower  court  on  the  motion  to  tnurrer  to  the  counterclaim,  and,  as  on 
strike  out.    King  v.  Waite,  10  S.  Dak.  1.  demurrer,  an  order  striking  out  will  be 

1.  Arkansas,  —  McWhorter    v.   An-  deemed  excepted  to  without  a  formal 
drews,  53  Ark.  307;  Goodwin  v.  Robin-  bill  of  exceptions  for  purposes  of  re- 
son,  30  Ark.   535;  Walker  v.  Wills,  5  view.     See  supra,  p.  49,  as  to  the  ques 
Ark.  167;  Day  v.  Lafferty,  4  Ark.  450;  tion   whether  a    motion  is  the  proper 
Blackmore  v.  Branch  of  State  Bank,  4  remedy  for  assailing  a  counterclaim. 
Ark.  454.  Pleading  Copied  in  Transcript  Hot  Buffi- 

Colorado.  —  Whitney  v.  Telchfuss,  II  eient.  —  The    fact   that   the  clerk  has 

Colo.  555.  copied  the  pleading  In  the  transcript 

Florida.  —  McConnell  v.  Sullivan,  37  and  It  is  thus  In  fact  before  the  court 

Fla.  576;  Parkhurst  v.  Stone,  36  Fla.  does  not  make  it  a  part  of  the  record 

456.  so  that  it  can  be  reviewed.      Day  v. 

Illinois.  —  Burlingame  v.  Turner,  2  Lafferty,  4  Ark.  450;  Harness  v.  Ross, 

111.  589,  Wyattv.  Headrick.  21  111.  158;  13    Ind.   App.    575    [citing  Carrothers 

Snell  v.  Methodist    Episcopal  Church  v.  Carrothers,  107  Ind.  530];    Weston 

Soc,  58  111.  290;  Gaddy  v .  McCleave,  59  v.  Lumley,  33  Ind.  486;  Chrisman  v. 

111.  182;  Barger  v.  Hobbs,  67  111.  592;  Melne,  6  Ind.  487;  White  v.  Toncray, 

Reed  v.  Home,  73  111.  598;  Harms  v.  9  Leigh  (Va.)  347;  Fry  v.  Leslie,  87  Va. 

Aufield,  79  III.  257;  Fanning  v.  Russell,  269. 

81  III.  J98;  Hill  v.  Harding,  93  III.  77;       Whether  Exception  Alone  Is  Sufficient. 

Blair  v.  Ray,  103  111.  615;  Gaynor  v.  — In  some  states  it  has  been  held  that 

Hibernia  Sav.  Bank,  166  111.  577,  hold-  the  ruling  of  the  court  in  striking  out 

log  that  Whiting  v.  Fuller,  22  111.  33,  the  pleading  must  be  excepted  to,  but 
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in  a  few  states  made  part  of   the   record  for  purposes  of  the 
review,  by  an  order  of  court.1 


it  does  not  clearly  appear  whether  the 
pleading  must  be  incorporated  in  a  bill 
of  exceptions  or  will  be  reviewed  as  if 
still  a  part  of  the  record.  Powell  v. 
Crawford,  no  Ala.  294;  Lankford  v. 
Green,  62  Ala.  314;  Blackford  v.  Killan, 
42  Ala.  487;  Mahoney  v.  O'Leary,  34 
Ala.  97,  cited  \x\  Tuskaloosa  Wharf  Co. 
v.  Tuskaloosa,  38  Ala.  514;  Duncan  v. 
Hargrove,  22  Ala  150;  Columbus  R. 
Co.  v.  Sizemore,  106  Ga.  307;  Barkdull 
v.  Cailanan,  33  Iowa  391;  Aldridge  v. 
Grider,  13  Smed.  &  M.  (Miss.)  281; 
Wheeler  v.  Barker,  51  Neb.  846;  Hozey 
v.  Buchanan,  16  Pet.  (U.  S.)  218, 
approved  in  Mandelbaum-  v.  People, 
8  Wall.  (U   S.)  313. 

Presumptions.  —  Where  the  record 
does  not  show  upon  what  the  action  of 
the  court  was  based,  it  will  be  pre* 
sumed,  in  favor  of  the  ruling  of  the 
court,  that  sufficient  cause  to  justify  its 
action  was  made  10  appear,  since  there 
are  some  circumstances  under  which 
the  court  may  properly  strike  a  plea 
from  the  files  even  when  it  presents  a 
good  defense  to  the  action.  Consoli- 
dated Coal  Co.  v.  Peers,  166  111.  361, 
reversing  59  111.  App.  595;  Gaynor  v. 
Hibernia  Sav.  Bank.  166  111.  577;  Fan- 
ning v.  Russell,  81  111.  398.  A  recital 
in  the  record  that  the  plea  was  struck 
out  as  frivolous  repels  the  inference 
that  the  court  rejected  the  plea  for 
want  of  the  clerk's  indorsement,  and 
sufficiently  raises  the  question  of  its 
frivolousness.  Mahoney  v.  O'Leary, 
34  Ala.  97,  citing  Re  id  v.  Nash,  23  Ala. 

733. 

Judgment  on  Pleadings.  —  Where  a 
frivol j as  answer  is  assailed  by  motion 
for  judgment  on  the  pleadings,  an 
order  granting  the  motion,  after  which 
judgment  is  eutered  thereon,  can  be 
reviewed  upon  the  record,  and  neither 
an  exception  nor  a  bill  of  exceptions  is 
necessary.  Power  v.  Gum,  6  Mont.  5; 
Derby  v.  Jackman,  89  Cal.  1.  cited  in 
Hawl^y  v.  Kocber,  123  Cal.  77.  Con- 
tra,  Hemme  v.  Hays,*  55  Cal.  337.  per 
Thornton.  J.,  to  I  he  extent  thai  the 
ruling  of  the  court  upon  the  motion 
should  be  presented  by  bill  of  excep- 
tions. 

On  Striking  Out  Plea  or  Answer  in 
Equity.  —  Where  a  plea  or  answer  in 
equity  has  been  stricken  out  by  the 
court,  the  motion  and  order  of  court 
are  a  part  of  the  record,  but  the  plead- 


ing is  not,  and  must  be  again  brought 
in  by  order  of  the  court,  as  if  by  bill  of 
exceptions  at  law,  which  form  may 
properly  be  adopted  for  the  purpose. 
Floyd  v.  McDantel,  36  Ark.  484. 

1.  In  Indiana  a  transcript  of  motions, 
affidavits,  and  other  papers  relating  to 
collateral  matters  and  depositions  filed 
as  mere  evidence  may  be  made  a  pari 
of  the  record  either  by  exceptions  or 
by  order  of  the  court.    Merritt  v.  Cobb, 
17   Ind.  314;    Henderson  v.   Reed,    1 
Blackf.  (Ind.)  347;  Chrisman  v.  Melne, 
6  Ind.  487;  Anthony  v.  Lewis,  8  Ind. 
339;  Adkins  v.  Hudson,   n   Ind.  372; 
Saunders  v.  Heaton,  12  Ind.  20;  Greer 
t\  Studabaker,   14  Ind.  519;  Searl  v. 
Smith.  15  Ind.  23;  Hill  v.  Jamieson,  16 
Ind.  125;  Vanhouten  v.  Vagen,  22  Ind. 
274;    Ammerman  v.  Crosby,   26   Ind. 
451;  Schmidt  v.  Colley,  29  Ind.  120; 
Weston  v.  Lumley,  33  Ind.  486;  Lynch 
v.  Jennings,  43  Ind.  276;  Lee  v.  Carter. 
52  Ind.  342;  Indianapolis  Piano  Mfg. 
Co.  v.  Caven,  53  Ind.  258;  Thomas  v. 
Passage,    54    Ind.    106;    Princeton   v. 
Gebhart,  61  Ind.  187;  Berlin  v.  Ogles- 
bee,  65  Ind.  308;  Stoti  v.  Smith,  70  Ind. 
298;  Thomas  v.  Hamilton,  71  Ind.  277; 
^lanhattan  L.  Ins.  Co.  v.  Doll,  80  Ind. 
113;    Dunn  v.   Tousey,   80  Ind.   288; 
Klingensmith  v.  Faulkner,  84  Ind.  '331; 
Peck  v,  Tippecanoe  County,  87   Ind. 
221;  Indiana  Mfg.  Co.  v.  Millican,  87 
Ind.  87;  Hoke  v.  Applegate,  92  Ind. 
570;  Scotten  v.  Randolph,  96  Ind.  581; 
Scott  v.  Vermillion  County,  101  Ind. 
42;  Lang  v.  Clapp,  103  Ind.  17;  Carro- 
thers  v.  Carrothers,  107  Ind.  530;  Lav- 
erty  v.  State,  109  Ind.  217;  Walker  v. 
Steele,  121  Ind.  436;  Balue  v.  Richard- 
,  son,  124  Ind.  480;  McDonald  v.  Geisen- 
dorff,  128  Ind.  153;  Holland  v.  Holland, 
131  Ind.  196;  Evansville,  etc.,  R.  Co. 
v.  Maddux,  134  Ind.  571;  Indianapolis 
v.  Consumers  Gas  Trust  Co.,  140  Ind. 
246;    Smith   r.   State,    140    Ind.    343; 
Dudley  v.  Pigg,  149  Ind.  363;  Owens 
v.  Tague,  3  Ind.   App.  245;  Fordice  r. 
Beeman,  10  Ind.  App.  295;  Bennett  v. 
Seibert,  10  Ind.  App.  369;  Huggins  v. 
Hughes,   11   Ind.   App.  465;    Harness 
v.   Ross,   13  Ind.  App.  575;   Supreme 
Tent   Knights,  etc.,   v.  Volkert,  (Ind. 
App.  1900)  57  N.  E.  Rep.  203. 

In  Virginia,  where  pleas  are  rejected 
by  the  court  on  an  application  for  leave 
to  file  them  they  do  not  become  part  of 
the  record  unless  made  so  by  bill  of 
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Waiver  of  Bight  to  Beview.  —  A  party  does  not  waive  his  right  to 
have  the  order  reviewed  by  going  to  trial  on  other  issues.1 

(b)  Appeala  from  Interlocutory  Order.  —  Under  statutory  provisions 
giving  an  appeal  from  an  interlocutory  order  which  involves  a 
substantial  right  or  the  merits  of  the  action,  an  appeal  will  lie 
directly  from  an  order  striking  out  a  pleading,  or  a  part  thereof, 
as  sham,  frivolous,  or  irrelevant.* 

exceptions  or   by   ihe  express    order  In   Missouri    it    has    been    held    by 

of  the  court.     Herrington  v.  Harkins,  several  cases    that   by  pleading  over 

i  Rob.  (Va.)  624;  White  v.  Toncray,  and  going  to  trial  on  another  issue  a 

9  Leigh  (Va.)  347  [citing  Mandeville  v.  party  voluntarily  abandons  whatever 

Perry,   6  Call  (Va.)  78];    Bowyer    v.  grounds  he  may  have  for  a  review  of 

Hewitt,  2  Gratt.  (Va.)  IQ3;  Morrissett  the  action  of   the  court,  even  though 

v.  Com.,  6  Gratt.  (Va.)  673;  Dickinson  he  has  taken  exceptions.      Fuggle  v. 

v.  Dickinson,  25  Gratt.  (Va.)  321;  Col-  Hobbs.  42  Mo.  537;  Gale  v.   Foss,  47 

ley  v.  Sheppard,  31  Gratt.  (Va.)  312;  Mo.   276;   Ely  v.    Porter,  58  Mo.  158; 

Lawrence  r.  Com.,  86  Va.  573;  Fry  v.  McDonald  v.  Fist,  60  Mo.  172.     But  it 

Leslie,  87  Va.  269.    And  this  law  is  ap-  would  seem  from  other  cases  that  if  he 

plicable    to    pleas   which   have    been  complains  of  the  order  in  the  court  be- 

stricken  out  by  the  court  as  frivolous  low  in  his  motion  for  a  new  trial  or  by 

after  they  have  been  riled  by  leave,  motion  in  arrest  of  judgment,  the  rul- 

Fry  7.  Leslie,  87  Va.  269.  ing  made  thereon  may  be  reviewed. 

In  West  Virginia  an  order  rejecting  a  Chitwood  v.  Russell,  36  Mo.  App.  245; 

pleading  for  filing  which  leave  is  asked  Cravens  v.  Gillilan,  73  Mo.  524;  Wil- 

will  not  be  refused  unless  the  record  Hams  v.  Chicago,  etc.,  R.  Co.,  112  Mo. 

shows  that  an  exception  was  taken  to  463.     In  a  late  case,  construing  Rev. 

the  ruling;  but  there  need  be  no  formal  Stat.  Mo.,  §  2066,  it  has  been  decided 

bill  of  exceptions  or  order  of  court,  that  where  a  portion  of  a  pleading  has 

Quesenberry  v.   People's   Bldg.,   etc.,  been  stricken  out,  a  party  may  go  to 

Assoc,   44  W.  Va.   514,  wherein   the  trial  on  the  remaining  issues  and  have 

court    refused     to    follow    Spence    v.  exceptions  taken   to  the  order  of  the 

Robinson,  35  W.  Va.  315,  which  held  court  reviewed  on  appeal  from  the  final 

that,  neither    exception    nor    bill    of  judgment.      Mumford   v.   Keet,   (Mo. 

exceptions   was   necessary;   Shank   v.  1900)  55  S.  W.   Rep.  271,  reversing  71 

Ravenswood,  43  W.  Va.  242;  Hughes  Mo.  App.  535. 

v.   Frum,   41  W.  Va.  445;    Danks  v.  2.  Minnesota.  —  Dennis  v.  Nelson,  55 

Rodeheaver,  26  W.  Va.  274;  Perry  v.  Minn.  144;  Wright  v.  Jewell,  33  Minn. 

Horn,  22  W.  Va.  381;  Sweeney  v.  Baker.  505;  Kingsley  v.  Gilman,  12  Minn.  515; 

13  W.  Va.  158;  King  v.  Burdett,  12  W.  Starbuck  v.  Dunklee,  10  Minn.  168,  88 

Va.  688.     It  seems  that  this  is  also  the  Am.  Dec.  68;  Wolf  v.  Banning,  3  Minn, 

law   governing  a  review  of  an  order  202. 

striking  out  a  plea  as  frivolous  after  it  New    York.  —  Commercial  Bank  v. 

has  been  filed  by  leave  of  court.     Hart  Spencer,  76  N.  Y.    155;    Wayland  v. 

v.   Baltimore,   etc.,   R.   Co.,  6  W.  Va.  •  Tysen,  45  N.'Y.   281,  reversing  (Supm. 

336,  as  explained  in  Sweeney  v.  Baker,  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.) 

13  W.  Va.  158.     But  see  criticism  in  79;  Kay  v.  Whittaker,  44  N.  Y.   565; 

Quesenberry   v.   People's  Bldg.,  etc.,  Rapalee  v.  Stewart,  27  N.  Y.  310,  cited 

Assoc,  44  W.  Va.  512.  in  Tauton  v.  Groh,  (Ct.  App.)  8  Abb. 

1.  Schulte  v.  Littlejohn,  2  Wash.  Pr.  N.  S.  (N.  Y.)  389  nole;  Briggs 
129;  Wheeler  v.  Barker,  51  Neb.  846,  v.  Bergen,  23  N.  Y.  162;  Metzger  v. 
wherein  it  was  held  that  where  a  Metropolitan  El.  R.  Co.,  (Supm.  Ct. 
pleading  has  been  stricken  from  the  Gen.  T.)  21  N.  Y.  Supp.  676;  Farmers, 
files,  such  ruling  may  be  reviewed,  etc.,  Nat.  Bank  v.  Rogers,  (Buffalo 
because  the  party  pleading  has  never  Super.  Ct.  Gen.  T.)  19  N.  Y.  St.  Rep. 
had  the  benefit  of  the  pleading,  and  it  464;  Webster  v.  Bainbridge,  13  Hun 
is  unnecessary  for  him  to  refuse  to  (N.  Y.)  180;  Lindon  v.  Beach,  6  Hun 
proceed,  as  when  a  ruling  ha?  been  (N.  Y.)  200.  Contra,  Harris  v.  Ham- 
made  on  demurrer.  Contra,  Johnson  mond,  (Supm.  Ct.  Gen.  T.)  18  How.  Pi. 
v.  Wren,  3  Stew.  (Ala.)  172;  Gale  v.  (N.  Y.)  123. 
James,  11  Colo.  540.  Canada.  —  Stratford  Gas  Co.  v.  Gor- 
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(2)  Order  Refusing  to  Strike  Out.  —  It  is  generally  held  that 
error  in  refusing  to  strike  out  sham,  frivolous,  or  irrelevant  plead- 
ings can  be  rectified  by  demurrer,  or  at  the  trial  by  objection  to 
the  introduction  of  evidence  thereunder,  and  that  in  consequence 

an  order  refusing  to  strike  out  can  never  be  appealed  directly  * 
nor  reviewed  on  appeal  from  the  final  judgment.*  As  to  the 
latter  appeal,  however,  what  seems  to  be  meant  by  this  statement 

don,  14  Ont.   Pr.  407.     Contra*  appeal  447  [wherein  it  was  also  held  that,  on 

from  rule  setting  aside  a  demurrer  as  the  same  principle,  no  appeal  lies  from 

frivolous,  Kandick  v.  Morrison,  2  Can.  an  order  denying  a  motion  for  judg- 

Sup.  Ct.  12,  dismissing  appeal  from  11  menl  on  the  pleadings,  «7i«^  McMahon 

Nova  Scotia  148.  v.  Davidson,   12   Minn.   357];   Joseph 

England. —  Atty.-Gen.    v.    London,  Dixon  Crucible  Co.  v.  New  York  City 

etc.,  R.  Co.,  (1892)  3  Ch.  274;  Salaman  Steel  Works,   57   Barb.  (N.  Y.)  447,  9 

v.  Warner,  (1891)  1  Q.   B.  734,  citing  Abb.   Pr.   N.  S.  (N.  Y.)  195;  Abell  v. 

Standard  Discount  Co.  v.  La  Grange,  Glen,  6  Ont.  Pr.  64.     Compare  the  dis- 

3  C.  P.  D.  67;    Metropolitan  Bank  v.  senting  opinion  of  Sutherland.  J.,  in 

Pooley,  10  App.  Cas.  210;  Knowles  v.  Wood  v.  New  York,  (Supra.  Ct.  Gen. 

Roberts,  38  Ch.  D.  263;  Davy  v.  Gar-  T.)  4  Abb.  Pr.  N.  S.  (N.  Y.)  157. 

rett,  7  Ch.  D.  473;  Watson  v.  Rod  well,  Horth     Carolina.  —  In     Walters     v. 

3  Ch.  D.  380;  Hawkesley  v.  Bradshaw,  Starnes,  118  N.  Car.  842,  it  was  held  that 

5  Q.  B.  D.  302;  Golding  v.   Wharton  such  an  order  is  not  subject  to  review 

Saltworks  Co.,  1  Q.  B.  D.  374.  before  final  judgment;  and  in  Hull  v. 

Other  Statutory  Provisions  Governing  Carter,  83  N.  Car.  249;  Brogden  v. 
Appeals  from  Interlocutory  Orders.  —  Henry,  83  N.  Car.  274,  and  Turlington 
Under  a  statute  allowing  an  appeal  10  v.  Williams,  84  N.  Car.  125,  the  court 
the  New  York  Court  of  Appeals  from  was  of  the  opinion  that  it  was  not  ap- 
art order  of  the  general  term  of  the  pealable,  but  did  not  so  decide.  In  all 
Supreme  Court  which  determines  the  these  cases  the  appeal  was  determined 
action  or  an  order  made  in  a  summary  on  the  merits,  the  court  holding  that  it 
proceeding  after  judgment,  an  order  had  power  thus  to  acl  if  it  saw  fit. 
striking  out  an  answer  as  sham  or  2.  Alabama.  —  Townson  v.  Moore,  9 
irrelevant  cannot  be  appealed.  Briggs  Port.  (Ala.)  136;  Johnson  v.  Wren,  3 
v.  Bergen,  23  N.  Y.  162.  Stew.  (Ala.)  172;  Williams  v.  Hinkle, 

An  order  striking  out  an  answer  is  15  Ala.  713;  Duncan  v.  Hargrove,  22 

not  appealable  in  California  under  Code  Ala.  150;  Lankford  v.  Green,  62  Ala. 

Civ.   Pro.,  §  939,  not  being  included  314;  Espalla  v.  Wilson,  86  Ala.  487. 

within  its  terms.     Beach  v.  Hodgdon,  Indiana.  —  Stanlon  v.  State,  74  Ind. 

66  Cal.  187,  cited  in  Sharon  v.  Sharon,  503;  Crawfordsville  v.  Boots,  76  Ind. 

67  Cal.  185,  ^r  McKee,  J.,  dissenting.  32;  Smith  v.   Martin,  80  Ind.  260,41 
Bills  of  Exceptions.  —  On  such  appeals  Am.  Rep.  806;  Lake  Erie,  etc.,  R.  Co. 

no  bills  of  exceptions  are  necessary,  it  v.  Kinsey,  87  Ind.  514;  Hoke  v.  Apple- 
seems,  to  bring  the  pleading  stricken  gate,  92  Ind.  570;  Chaplin  v.  Sullivan, 
out  and  other  papers  before  the  appel-  128  Ind.  50;  Crawford  v.  Anderson, 
late  courl  for  purposes  of  the  review.  129  Ind.  117;  Johnson  v.  Brown,  130 
See  generally  cases  supra,  cited  to  the  Ind.  534;  Brickley  v.  Edwards,  131  Ind. 
text,  and  article  Bills  of  Exceptions,  3;  Holland  v.  Holland,  131  Ind.  196; 
vol.  3,  p.  383.  Owens   v.   Tague,    3   Ind.   App.   245; 

Stay  of  Prooeedings.  —  Where  one  of  Leiter  v.  Jackson,  8  Ind.  App.  98. 

several   defenses  contained   in  an  an-  Iowa.  —  Mann   v.   Taylor,    78   Iowa 

swer  is  stricken  out  as  irrelevant,  the  355,   citing   Coakley    v.   McCarty,    34 

plaintiff   cannot  proceed  and   try   the  Iowa  105. 

cause  at  the  circuit  upon  the  remaining  In  Hew  Jersey  the  Practice  Act,  §  132 

issues  of  fact,  pending  an  appeal  from  (2  Gen.  Stat.  N.  J.,  p.  2555),  providing 

the  order.    Penn  Yan  v.  Forbes,  (Supm.  for  a  review  of  an  order  striking  out 

Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  285.  certain  pleadings,  has  no  application 

1.  National  Albany  Exch.   Bank  v.  to  a  rule  of  court  denying  a  motion  to 

Cargill,  39  Minn.  477,  explaining  Van  expunpe    a    sham   or   frivolous   plea. 

Loon  v.  Griffin,  34  Minn.  444;  Minne-  Cooper    v.   Vanderveer,   47   N.   J.    L. 

apolis  Trust  Co.  v.  Menage,  66  Minn.  178. 
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is  that  while  the  order  is  reviewable  thereon,  the  judgment  will 

not  be  reversed  because  of  it,  unless  rights  have  in  fact  been 
prejudiced.1 

(3)  Motion  for  Judgment  on  Frivolous  Pleading  —  Order  Sustaining 
Motion.  —  An  order  sustaining  a  motion  for  judgment  on  a  frivo- 
lous demurrer,  answer,  or  reply  is  not  appealable  directly,  but 
may  be  reviewed  on  appeal  from  the  judgment ;  and  the  plead- 
ing remains  a  part  of  the  record  proper,  and  need  not  be  brought 
up  by  a  bill  of  exceptions.2 

Order  Overruling  Motion.  —  In  some  states  the  statute  giving  the 

1.  Arkansas.  —  Wayland  v.  Coulter,  court.     Hill   v.    Harding,   93    111.    77; 

11  Ark.  480.                      .  Rivers  v.  Rivers,  38  Fla.  65. 

California.  —  Clark  v.  Olsen,   (Cal.  Exception*  and  BUI  of  Exception*.  —  On 

I893)  33  P*c.  Rep.  274.  such  orders  the  motion  and  pleading  is 

Illinois.  —  Deane  v.  John  A.  Tolman  a  part  of  the  record  and  must  appear 

Co.,  83  111.  App.  486.  in   the  transcript   in   order  to   be   re- 

Indiana.  —  Crawfordsville  v.  Brund-  viewed.  A  bill  of  exceptions  is  gen- 
age,  57  Tnd.  262;  Votaw  v.  State,  12  erally  unnecessary  for  them.  Davis 
Ind.  497.  v.  Louisville,  etc.,  R.  Co.,  108  Ala.  660; 

Iowa.  —  Graves  v.  Clark,   101  Iowa  Powell  v.   Henry,   96  Ala.   412.     See 

738;  Martin  v.  Shannon,  101  Iowa  620;  generally  article  Bills  of  Exceptions, 

Bayliss  v.  Murray,  69  Iowa  290.  vol.  3,  p.  408.    Contra  as  to  the  motion, 

Missouri. — Cravens  v.  Gillilan,   73  Ganceart  v.   Henry,  98  Cal.  281,  cited 

Mo.  525;  Farrell  v.  Farmers*  Mut.  F.  in   Hawley   v.    Kocher,    123    Cal.    77; 

Ins.  Co.,  66  Mo.  App.  153.  Barber  v.  Mulford,  117   Cal.  356.     In 

New  York.  —  Marsh  v.  Berry,  7  Cow.  some  states  by  statute  an  exception  to 

(N.  Y.)  344.  the  ruling  of  the  court  must  be  noted 

North  Carolina.  —  Walters  v.  Starnes,  in  the  record  or  it  cannot  be  reviewed. 

118  N.  Car.  842.  Ganceart  v.  Henry,  98  Cal.  281:  Wal- 

South    Carolina.  —  Tharin    v.    Sea-  ters  v.  Starnes,  1x8  N.  Car.  842;  Puget 

brook,  6  S.  Car.  113;  Branrh  v.  Knep-  Sound    Iron    Co.   v.    Worthington,    2 

ton,  19  S.  Car.  598,  approving  Ransom  Wash.  Ter.  472. 

v.  Anderson,  9  S.  Car.  440.  Allowing    Plea    over   Objection.  —  In 

Washington? —  Puget  Sound  Iron  Co.  West  Virginia^  where  a  plea  is  allowed 

v.  Worthington,  2  Wash.  Ter.  472.  over  objection,  such  allowance  will  be 

Answer  on  Information  and  Belief.  —  reviewed  if  the  record  shows  the  objec- 

An  order  refusing  to  strike  out  as  sham  tion,  although  no  exception  is  taken  to 

an  answer  on  information  and  belief  the  order  admitting  it  and  there  is  no 

is  not  error  for  which  the  judgment  bill  of  exceptions.    Quesenberry  v.  Peo- 

will  be  reversed,  after  a  trial  has  been  pie's  Bldg.,  etc.,  Assoc.,  44  W.  Va.  512; 

had  on  the  merits  of  the  defense  set  up  Shank  v.  Ravenswood,  43  W.  Va.  242; 

therein.      Wisconsin  Cent.    R.   Co.  v.  Gilmer  v.  Sydenstricker,  42  W.  Va.  53; 

Ashland  County,  81  Wis.  1.  Quaker  City  Nat.  Bank  v.  Showacre, 

Waiver  of  Motion.  —  That  a  motion  26  W.  Va.  48;  Perry  v.  Horn,  22  W.  Va. 

by  the  plaintiff  to  strike  out  part  of  an  381 ;    Wellsburg    First    Nat.    Bank   v. 

answer  is  disregarded  by  him,  and  a  Kimberland,  16  W.  Va.  557. 

(rial  is  had,  cannot  be  objected  to  by  2.  Missouri.  —  McDonald  v.  Fist,  60 

the  defendant,  since  he  occupies  the  Mo.  172. 

same  position  as  if  the  court  had  for-  New   York.  —  Rogers   v.   Vosburgh, 

mally  and  exptessly  decided  the  motion  87  N.  Y.  228;  Elwood  v.   Roof,  82  N. 

in  his  favor.     Webb  r.  Stevens,  14  Mo.  Y.  428;  Commercial  Bank  v.  Spencer, 

480.  76  N.  Y.  155;  Jones  v.  Ludlum,  74  N. 

Reinstatement  of  Pleading  Stricken  Out.  Y.  61;  People  v.  Clyde,  69  N.  Y.  603; 

—  It  is  a  matter  of  discretion  whether  Armstrong    v.   Weed,   62    N.   Y.   251 

the  court  will  on  application  reinstate  Strong  v.  Sproul,  53  N.  Y.  497,  rever*. 

a  pleading  which  has  been  once  prop-  ing  4  Daly  (N.  Y.)  326;  Wilkin  v.  Rap- 

erly  stricken  from  the  files,  and  noth-  lee,  52  N.  Y.  248;  Thompson  v.  Erie  R. 

ing  but  a  manifest  abuse  of  that  dis-  Co.,  45  N.  Y.  468;  Ray  v.  Whittaker, 

cretion  is  reviewable  in  an  appellate  44  N.  Y.  565;  Briggs  v.  Bergen,  23  N. 
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remedy  by  motion  for  judgment  on  frivolous  pleadings  provides 
in  terms  that  no  appeal  can  be  taken  from  an  order  overruling 
the  motion.1 

(4)  Issues  on  Appeal — In  eeneral. —  Some  cases  have  decided 
that  the  court,  in  reviewing  an  order  sustaining  an  application  of 
this  character  on  appeal  from  the  final  judgment,  can  determine 
only  whether  the  pleading  is  in  fact  sham,  frivolous,  or  irrelevant, 
and  cannot  consider  its  sufficiency  generally,  as  on  demurrer  or 
like  proceeding.*     It  is  more  frequently  held,  however,  that  since 

Y.   162;    Farmers',  etc.,  Nat.  Bank  v.  in  4  Abb.  App.    Dec.  (N.  Y.)  628,  3 

Rogers,  (Buffalo  Super.  Ct.  Gen.  T.)  19  Keyes  (N.  Y.)  562. 

N.  Y.  St.   Rep.  464;  Colt  v.  Davis,  50  Exceptions.  —  By    statute    in    some 

Hun  (N.  Y.)  366,   16  Civ.  Pro.  (N.  Y.)  states  an  exception  must  be  noted  in 

180;  Witherhead  v.  Allen,  28  Barb.  (N.  the  record  that  the  order  may  be  re- 

Y.)  661,  reversed  on   other  grounds  4  viewed  on  appeal  from  the  judgment. 

Abb.  App.  Dec.  (N.  Y.)  628,  3  Keyes  Walker  v.  Scott,  106  N.  Car.  56. 

(N.  Y.)  562;  Carpenter  v.  Bell,  1  Robt.  1.  Code  Civ.  Pro.  Monl.,  §  741;  Code 

(N.  Y.)  711;  Clough  v.  Murray,  (N.  Y.  Civ.  Pro.  N.  Y.,  §  537;  Merritt  v.  Gou- 

Saper.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  Y.)  ley,  58  Hun  (N.  Y.)  372,  20  Civ.  Pro.  (N. 

97;  Hull  v.  Smith,  1  Duer  (N.  Y.)  649,  YJ43;  Carpenter  v.  Adams,  34  Hun 

8  How.  Pr.  (N.  Y.)  149;  King  v.  Stat-  (N.  Y.)  429,  appeal  dismissed  in  98  N. 

ford,  (Supm.  Ct.  Spec.  T.)  5  How.  Pr.  Y.  668. 

(N.  Y.)  30,  6  How.  Pr.  (N.  Y.)  127.  Declaratory   of    Pro-existing    Law.— 

North   Carolina.  —  Walker  v.  Scott,  Prior  to  the  enactment  of  this  provision 

106  N.  Car.  56.  the  same  ruling  was  made,  and  it  is 

South  Carolina.  —  Boylston  v.  Crews,  merely  declaratory  of  a  well-estab- 
2  S.  Car.  422,  cited  in  Grayson  v.  Har-  lished  principle.  See  Dabney  v.  Gree- 
ns, 37  S.  Car.  606.  ley,  (Ct.  App.)  J2  Abb.  Pr.  N.  S.  (N. 

Contra.  —  Some  of  the   early  cases  Y.)  191;  Douglas  v.  Stockwell,  21  N. 

in  Wew  York  held  that  an  appeal  might  Y.  Wkly.  Dig.  256. 

either  be  taken  from  the  order,  where  Conditional  Order. —  If  an  answer  is 

no  judgment  bad  been  entered  thereon,  not  frivolous  the  defendant  is  entitled 

or,  after  judgment  had  been  entered,  to  an  absolute  order  denying  the  mo 

from  the  judgment.     Porvsrs  r.  Rome,  tion  for  judgment,  however  defective 

etc.,    R.   Co.,   3   Hun  (N.   Y.)  285,   5  it  may  be  in  other  respects;  and  if  the 

Thomp.  &    C.  (N.  Y.)  449;  Parker  v.  court  denies  it  upon  the  condition  that 

Warth,  5  Hun  (N.  Y.)  417,  50  How.  Pr.  an  amended  answer  is  served,  an  ap- 

(N.  Y.)  20;  Western  R.  Corp.  v.  Kort-  peal  will  lie  from  that  part  of  the  order 

right,  (Supm.  Ct.  Gen.  T.)  10  How  Pr.  making   the    condition.      Wheeler    v. 

(N.  Y.)457;  Hale  v.  Swinburne,  (Supm.  Tracy,  47  N.  Y.  Super.  Ct.  368. 

Ct.)  66  How.  Pr.  (N.  Y.)  387.     And  in  8.  Si  Hi  van  t  v.  Reardon,  5  Ark.  140, 

El  wood  v.  Roof,  82  N.  Y.  428,  it  was  distinguishing  Pope  v.  Tunstall,  2  Ark. 

said  in  argument  that  an  appeal  would  209;  Sanger  v.   State   Bank,   14  Ark. 

lie  to  the  general  term  from  such  order  411;  Mario w  v.  Robins,   14  Ark.  601; 

of  the  special  term,  but  not  from  the  Curtis  v.  Sprague,  41  Cat.  55;  Anony- 

general  term  to  the  Court  of  Appeals,  moos,  2  Sandf.  (N.  Y.)  682;  Ail  ken  v. 

But  see  general  term  cases  contra,  cited  Clark,  (Supm.  Cu  Gen.  T.)  15  Abb.  Pr. 

supra  to  the  text.  (N.  Y.)  319;  Gray  v.  Gidiere,  4  Strobh. 

Order  Striking  Cat  Frivolous  Demurrer.  L.  (S.  Car.)  43S. 

—  Under  the  amendment  of   1852  to  Irregular  Judgment.  —  That  the  order 

Code  Pro.  N.  Y.,  §  349,  which  gave  an  for  judgment  on  ait  answer  as  frivo- 

appeal  from  an  order  in ade  at  special  lous    is    erroneous    in    directing    the 

term  or  by  a  single  judge  when  it  sus-  amount  for  which  the  judgment  should 

tained  or  overruled  a  demurrer,  it  was  be  entered  is  an  irregularity  merely, 

held  that  an  appeal  might  be   taken  which  may  be  corrected  or  set  aside  on 

from  an  order  thus  made  which  directed  motion  in  the 'court  below.     It  cannot 

judgment  upon  a  demurrer  as  fri*o-  be  reached  on  an  appeal  involving  only 

lous.     Witherhead  v.   Allen,  28  Barb,  the  question  whether  the  pleading  was 

(N.  Y.)  661  f  reversed  on  other  grounds  frivolous.      Witherhead    v.    Allen,    28 
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the  unsuccessful  party  can  save  his  exception  to  the  ruling  and 

obtain  leave  to  plead  over  as  on  a  demurrer,  the  order  will  not  be 
reversed  if  the  pleading  is  for  any  reason  substantially  defective.1 
Order  Having  Ho  Prejudicial  Sarahs.  —  After  a  cause  has  been  tried 
on  the  merits,  a  ruling  of  the  court,  either  in  striking  out  or  in 
refusing  to  strike  out  a  pleading,  or  a  portion  thereof,  will  not 
justify  a  reversal  of  the  judgment  if  it  appears  from  an  examina- 

Barb.   (N.  Y.)  66 1,  reversea  on  other  the  single  question  as  to  whether  it 

grounds  4  Abb.  App.  Dec.  (N.  Y.)  628,  was  thus  defective.    On  appeal  from 

3  Keyes  (N.  Y.)  562.  the  final  judgment,  however,  the  merits 

1.  Colorado. — Gale  v.  Tames,  11  Colo,  generally  as  against  a  demurrer  were 

540;    Steinhauer  v.  Col  mar,  zi   Colo,  in  issue,  by  virtue  of  the  statute  relat- 

App.  494.  ing  to  appeals,   which   provided   that 

Indiana,  —  Clark    v.    Jefferson ville,  upon  an  appeal  from  a  judgment  the 

etc.,  R.  Co.,  44  Ind.  248;  Heaston  v.  court   might  review  an  intermediate 

Cincinnati,  etc.,  R.  Co.,  16  Ind.  275.  order  involving  the  merits  or  neces- 

Iowa,  —  Rhoadabeck  ?.  Blair  Town  sarily  affecting  the  judgment.    Cobb 

Lot,  etc.,  Co.,  62  Iowa  368.  v.  Harrison,  20  Wis.  626.     To  the  same 

Missouri,  —  Niedelet    v.    Wales,    16  effect  see  Decker  v.  Trilling,  24  Wis. 

Mo.  214.  610,   wherein   it    was    also  held   that 

New  York.  —  Manning  v.  Tyler,  21  Clapp  v.  Preston,  15  Wis.  543,  contra^ 
N.  Y.  567;  East  River  Bank  v.  Rogers,  had  been  overruled;  Weishaupt  v. 
7  B06W.  (N.  Y.)  494;  Witherhead  v.  Weishaupt,  27  Wis.  621;  Brayley  v. 
Allen,  28  Barb.  (N.  Y.)  661,  reversed  on  Pickett,  28  Wis.  598;  Sage  v.  McLean, 
other  grounds  4  Abb.  App.  Dec.  (N.  Y.)  37  Wis.  357;  Sentinel  Co.  v.  Thomson, 
628,  3  Keyes  (N.  Y.)  562;  Reed  v.  Lat-  38  Wis.  489;  Cottiill  v.  Cramer,  40 
son,  15  Barb.  (N.  Y.)  q;  Wesley  v.  Wis.  555.  By  amendment  to  the  pro- 
Bennett,  (N.  Y.  Super.  Ct.  Gen.  T.)  5  vision  relating  to  fiivolous  pleadings 
Abb.  Pr.  (N.  Y.)4o8,  mem.,  6  Duer  (N.  a  party  whose  pleading  has  been 
Y.)688;  Martin  v.  Kanouse,  (Supm.  Ct.  adjudged  frivolous  may  have  leave  to 
Gen.  T.)  2  Abb.  Pr.(N.  YO327, 11  How.  plead  over,  and  it  is  held  that  the 
Pr.  (N.  Y.)  567;  Burrall  v.  Bo  wen,  merits  generally  of  the  pleading  are  in 
(Supm.  Ct,  Spec.  T.)  21  How.  Pr.  issue,  both  in  the  court  below  and  on 
(N.  Y.)  378;  Griswold  v.  Laverty,  12  the  appeal,  whether  it  is  taken  directly 
N.  Y.  Leg.  Obs.  316.  from  the  order  or  is  reviewed  on  appeal 

Tennessee.  —  Fry  v,  Tippett,  16  Lea  from  the  final  judgment.      Diggle  v. 

(Tenn.)  516.  Boulden,    48    Wis.    477;    Lerdall    v. 

Virginia,  —  Fant  v.  Miller,  17  Gratt.  Charter  Oak  L.  Ins.  Co.,  51  Wis.  426; 

(Va.)47.  Magdeburg  v.  Uihlein,   53  Wis.  165; 

Sham  Pleading.  —  In  Indiana,  where  Krall  v.  Libbey,  53  Wis.  292;  Straka  v. 

by  statute  a  party  may  be  questioned  Lander,    60    Wis.    115;     Hoffman    v. 

by  interrogatories  to  discover  whether  Wheelock,     62     Wis.     434;     Hurlbut 

his   pleading   is  sham,  if  it  is  at  all  v.   Marshall.   62   Wis.    500;    Guth    v. 

doubtful  from    the   answers   properly  Lubach,   73   Wis.    131;    Wiesmann   v. 

returned  whether  it  is  sham,  the  plead-  Brighton,  83  Wis.  550.     See  also  Crane 

ing  must  be  sustained  by  the  trial  court  Bros.    Mfg.    Co.    v.   Morse,    49   Wis. 

without  determining  whether  the  sub-  368. 

siandal  rights  of  the  pleader  will  be  in-  Motion  Argued  as  if  Demurrer,  —  In 
juriously  affected  by  striking  out,  and  some  cases,  where  the  motion  has  been 
the  power  of  the  appellate  court  is  no  treated  by  the  parties  in  argument  as 
more  extensive.  Nelson  v.  Cain,  42  if  it  were  a  demurrer  to  the  pleading, 
Ind.  563.  the  courts  on  appeal  have  also  con- 
In  Wisconsin  it  was  held  in  early  side  red  its  merits  generally.  Pope  v. 
cases,  contrary  to  the  general  rule,  Tunstall,  2  Ark.  209,  distinguished  in 
that  a  party  who  filed  a  frivolous  plead-  Sanger  v.  State  Bank,  14  Ark,  411; 
ing  was  never  entitled  to  plead  over.  Yerkes  v.  Crum,  2  N.  Dak.  72;  The 
See  supra,  p.  83.  For  tbis  reason  an  Victorian,  24  Oregon  121,  41  Am.  St. 
appeal  directly  from  an  order  which  Rep.  838.  See  also  Holman  v.  De  Lin, 
adjudged  a  pleading  frirolous   raised  30  Oregon  428. 
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tion  of  the  whole  record  that  the  party  against  whom  the  ruling 
was  made  has  not  been  prejudiced  thereby.1 

1.  Issues  at  Trial.  —  Where  the  cause  from  the  law  applicable  to  the  case  that 

is  prosecuted  and  defended  at  the  trial  it  would  have  raised  no  valid  issues, 

as  if  issues  stricken  out  were  still  con-  School   Dist.   No.   25  v.  Stone,  (Colo, 

tainad  in  the  pleadings,  the  fact  that  App.  1900)  59  Pac.   Rep.  885,  there  is 

the  order  was  erroneous  when  made  is  no  ground  for  reversal, 

immaterial.  Error  of  the  court    in   refusing  to 

Arkansas.  —  Hicks    v.    Branton,   21  strike  out  a  pleading  upon  motion  is 

Ark.  i36.  cured  by  afterwards  trying  the  case 

California.  —  People    v.    Hagar,    52  upon  the    theory   that   such   pleading 

Cal.   171.  was  entirely  irrelevant  and  immaterial. 

Georgia.  —  Hirsch  v.  Oliver,  91  Ga.  Davis  v.  Ford,   15  Wash.   107;  Fargo 

554.;  Atlanta  Glass  Co.  v.   Noizet,   88  Gas  Light,  etc.,  Co.  v.  Greer,  10  Ohio 

Ga.  43;  Shealy  v.  Toole,  62  Ga.  170;  Cir.  Dec.  164. 

Ciiy  F.  Ins.  Co.  v.  Carrugi,  41  Ga.  660.  Where  defenses  are  abandoned   by 

Illinois.  —  Metropolitan  City  R.  Co.  the  defendant  on  the  trial,  a  prelimin- 

v.  Chicago  West  Division  R.  Co.,  87  ary  refusal  of  the  court  to  strike  them 

111.  317;  Millikin  v.  Jones,  77  111.  372;  out,  if  error,  is  no  ground  for  reversal. 

Atkins  v.  Byrnes,  71  111.  326.  Payne  v.  Gold  bach,  14  Ind.  App.  100. 

Indiana.  —  Daner  v.  Stale,  5  Blackf.  Effect  of  Amended  Pleadings.  —  Where 

(Ind.)  61.     Contra,  Stanton  v.  Stale,  74  the    parlies  go   to  trial   on  amended 

Ind.  503.  pleadings  which  raise  the  same  issues 

Iowa. — Van  Horn  v.  Overman,  75  contained   in    those    pleadings   which 

Iowa 421 ;  McNamara  v.  Estes,  22  Iowa  were  stricken  out,   the   order  of  the 

246.  court  cannot  be  assigned   for    error. 

New  York.  —  New  York  v.  Mason,  4  Sloane  v.  Southern  California  R.  Co., 

E.  D.  Smith  (N.  Y.)  142.  in  Cal.  668;  Irvinson  v.  Van  Riper,  34 

Tennessee.  —  Sanders    v.    Young,    I  Ind.  148. 

Head  (Tenn.)  219,  73  Am.  Dec.  175;  Where    a    new    chain    of    pleading 

Clark  v.  Bell.  8  Humph.  (Tenn.)  26.  which  ignores  the  old  pleadings  is  made 

Washington.  —  Penter  v.  Staight,  1  up,  orders  striking  out  or  refusing  to 

Wash.  365.  strike  out  one  of  the   latter  become 

Wisconsin.  —  Smeaton  v.  Austin,  82  of  no  consequence.     Jordan    v.  John 

Wis.  76.  Ryan  Co.,  35  Fla.  259;  Kratz  v.   Daw- 

United    States.  —  Grand    Chute    v.  son,  3  Wash.  Ter.  100. 

Winegar,  15  Wall.  (U.  S.)  355.  Allowance  of  Pleas. —  In    West    Vir- 

But  no  error,  apart  from  error  as-  einia  a  refusal  of  the  court  to  reject  an 
signed  in  the  order  striking  out,  can  improper  plea  is  good  ground  for  re- 
be  predicated  on  rulings  of  Ihe  court  versal,  unless,  when  all  the  facts  have 
which  admit  or  reject  evidence  on  the  been  certified  by  the  court  below,  it  ap- 
theory  that  such  issues  are  no  longer  pears  affirmatively  that  the  plaintiff 
on  for  trial.  Parker  v.  Cochrane,  11  could  not  have  been  injured  by  having 
Colo.  363;  Columbus  R.  Co.  v.  Size-  to  try  his  case  on  the  issues  raised  by 
more,  106  Ga.  307;  Dailey  v.  Coker,  it.  Flint  v.  Gilpin,  29  W.  Va.  740,  eit- 
33  Tex.  815;  Watiers  v.  Parker,  (Tex.  ing  Hopkins  v.  Richardson,  9  Gratt. 
1892)  19  S.  W.  Rep.  1022.  (Va.)  485,  and  Griffie  v.  McCoy,  8  W. 

The  fact  that  ihere  is  no  evidence  in  Va.  206;  Van  Winkle  v.  Blackford,  28 

the  record  to  support  an  issue  which  W.  Va.  671;  Quaker  City  Nal.  Bank  v. 

has  been  stricken  out  in  no  manner  Showacre,  26  W.  Va.  48;    Wellsburg 

prevents  a  retrial  of  the  issue  of  law  First  Nat.  Bank  v.  Kimberland,  16  W. 

that  the  lower  court  tried  and  deter-  Va.  596. 

mined.     For  all  purposes  of  the  trial  In  Mississippi  a  statute  provides  that 

of  any  issue  of  fact,  Ihe  pleading  was  where  a  party  shall,  without  leave  of 

oat  of  the  case.     Noble  Tp.  v.  Aasen,  the  court,  plead  several  pleas,  replica- 

8  N.  Dak.  77.  tions,  or  other  cases  together,  except 

But  if  it  is  apparent  from  facts  which  in  cases  where  such  course  is  allowed 
were  proved  at  the  trial  that  no  such  by  law,  the  opposite  party  shall  be  en- 
issues  as  were  made  by  the  pleading  titled  to  judgment  as  for  want  of  a 
which  was  stricken  out  could  have  ex-  proper  pleading.  Under  this  provision 
isted,  Wile  v.  Wright,  32  Iowa  451;  or  it  was  doubted  in  a  late  case  wherein 
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V.  Other  Remedies— 1.  Rejecting  Pleadings.  —  A  pleading 
which  may  not  be  put  in  as  of  course,  but  requires  leave  to  file, 
may  be  rejected  by  the  court  on  the  application  for  leave  to  file 
if  it  is  manifestly  frivolous  or  sham.1 

pleas  were  filed  without  sucb  leave  and  Wisconsin.  —  Meiners  v.    Frederick 

the  court  afterwards  refused  to  strike  Miller  Brewing  Co.,  78  Wis.  364. 

them  out  on  motion,  whether  the  fact  United  States.  — Ex  p.   Davenport,  6 

that  the  pleas  were  immaterial  and  in  Pet.    (U.   S.)  661;    Parker    v.    Lewis, 

no  way  prejudiced  the  plaintiff  would  Hempst.  (U.  S.)  72. 

cure  the  error  of  disregarding  the  posi-  England.  —  Wood  v.  Durham,  21  Q. 

tive  statute.     Hartford  F.  Ins.  Co.  v.  B.  D.  501. 

Green,  52  Miss.  332.  Sham  Pleadings.  —  Grand    Chuie    v. 

Defense  Setting  Up  Partial  Payment.  —  Winegar,  15  Wall.  (U.  S.)  355;  Exp. 

Where  it  is  apparent  from  the  record  Davenport,  6  Pet.  (U.  S.)  661. 

that  a  partial  payment  of  the  amount  Such  pleadings  may  be  rejected,  it 

due  to  the  pl'tin tiff,  set  up  as  a  defense  seems,    not  only   where   they  appear 

in  a  paragraph  which  was  stricken  out,  from  the  record  to  be  sham,  but  where 

has  been  credited  by  him  and  is  not  they  are  proved  to  be  so  by  extrinsic 

included  in  the  judgment,  even  if  the  evidence  introduced  on  the  application 

order  was   erroneous   the  defendants  for  leave.     See  Cox  v.  Pruitt,  25  Ind. 

were  in  no  wise  prejudiced  thereby.  90;  Morel  v.  Garelly,  (C.  PI.  Gen.  T.) 

Reed  v.   Lane,  96   Iowa  454.     In    In-  16  Abb.  Pr.  (N.  Y.)  269;  Hathaway  v. 

dianapolis  Piano  Mfg.  Co.  v.  Caven,  Baldwin,  17  Wis.  616;  Smith  v.  Back- 

53  Ind.  258,  an  order  erroneously  strik-  well,  4  Bing.  512,  15  E.  C.  L.  62. 

ing  out  a  defense  of  this  character  was  Additional  Pleas  —  Illinois.  —  "  While 

affirmed  on  appeal  from  the  final  judg-  under  the  statute  the  defendant  has 

ment  on  condition  that  the  plaintiff /e-  the  right  to  plead  at  first  as  many  pleas 

mit  so  much  of  the  amount  wrongfully  as  he  will,  yet  when  he  wishes  to  put 

taken  as  was  disputed  in  the  defense,  in  additional  pleas  thereafter  the  court 

Order  of   Court.  —  The  fact  that  an  may,  and  if  such  additional  pleas  tend 

order  designated  an  answer  as  irrele-  only  to  confusion  and  delay,  ought  to, 

vant,  instead  of  sham,  will  not  affect  refuse  leave  to  file  them."     Hallberg 

the  result  on  appeal.     At  most,  the  er-  v.  Brosseau,  64  III.  App.  520.     To  the 

roneous  designation  only  indicated  an  same    effect    see  Adams    v.   Chicago 

untenable    reason     for    a    conclusion  Trust,   etc.,    Bank,   54  III.  App.  672; 

which  was  right  as  a  matter  of  law.  Dow  v.  Blake,  46  III.  App.  329,  affirmed 

Stevens  v.  McMillin,  37  Minn.  509.  148  111.  76;  Bemis  v.   Horner,  44  111. 

1.  Frivolous  Pleadings  —  Alabama. —  App.   317,   reversed  on  other  grounds 

Stewart    v.    Hargrove,    23    Ala.   429;  145  111.  567. 

Stanley  v.  Hill,  9  Port.  (Ala.)  368.  Mandamus.  —  As    the    allowance    of 

California.  —  Wood  v.  Brush,  72  Cal.  double  pleas  and  defenses  is  a  matter 

224.  not  of  absolute  right,  but  of  discretion 

Florida.  —  Sammis  v.  Wightman,  31  in   the  court,  and  as  the  courts  con- 

Fla.  10.  stantly    exercise  a  control   over  this 

Indiana.  —  Walker  v.  Steele,  121  Ind.  privilege,  and  will  disallow  incompati- 

436.  ble  and  sham  pleas,  no  mandamus  will 

Maryland.  —  Hopkins   v.   State,   53  lie  to  the  court  for  the  exercise  of  its 

Md.  502.  authority   in   such   cases,   it    being  a 

Rhode  Island.  —  Slocomb  v.  Powers,  matter  of  sound  discretion,  exclusively 

10  R.  I.  255.  appertaining  to  its  own  practice.     Exp. 

Virginia.  —  Duval    v.    Malone,    14  Davenport,  6  Pet.  (U.  S.)  661;  Anony- 

Gratt.  (Va.)  24;  Kemp  v.   Mundell,  9  mous,  7  N.  J.  L.  160. 

Leigh  (Va.)   12;    Wyatt  v.   Woodlief,  Rule  to  Plead  Double. —  Although  the 

1   Leigh  (Va.)  473;  Reed  v.  Hanna,  3  requirement  of  ihe  English  statute  4 

Rand.  (Va.)  56.  Anne,  c.  16,  §  4,  that  a  party  can  plead 

West    Virginia.  —  State   v.    Purcell,  double  only  by  leave  of  court  has  fallen 

31  W.  Va.  44;  Peck  v.  Marling,  22  W.  into  disuse,  the  power  to  reject  pleas 

Va.   708;  Hart  v.   Baltimore,  etc.,   R.  still  remains  in  the  court  to  be  exer- 

Co.,  6  W.  Va.  336;  Huffman  v.  Calli-  cised  in  a  proper  case  to  prevent  those 

son,  6  W.  Va.  301,  that  are  frivolous,  dilatory,  or  catch- 
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2.  Demurrers — a.  Frivolous  Pleadings.  —  A  frivolous  plead- 
ing is  necessarily  an  insufficient  pleading,  and  a  demurrer  to  it 

ing.  Slocomb  v.  Powers,  10  R.  I.  255;  immaterial  and  for  the  obvious  pur- 
Orange  v.  Berry,  24  N.  H.  105,  citing  pose  of  causing  delay  he  may  disregard 
Pitt  v.  Knight,  1  Saund.  92  note  3,  and  it  and  proceed  accordingly.  Vander- 
Yates  v.  Carlisle,  1  W.  Bl.  270.  bilt  v.  Bleeker,  (Supm.  Ct.  Gen.  T.)  4 

Answers  in  Equity.  —  On  a  motion  in  Abb.  Pr.  (N.  Y.)  289;  Griffin  v.  Cohen. 

an    equity  cause  for  leave  to  file  an  (Supm.  Ct.   Spec.  T.)  8  How.  Pr.  (N. 

answer,  if  the  answer  is  manifestly  in-  Y.)45i;  Strout  v.  Curran,  (Supm.  Ct. 

sufficient  it  may  be  rejected.     Trace-  Spec.  T.)  7  How.  Pr.  (N.  YO36.     See 

well  v.  Boggs,  14  W.  Va.  254;  McKay  also  Rogers  v.  Rathbun,  (Supm.  Ct.)  8 

v.  McKay,  33  W.  Va.  724.  How.  Pr.  (N.  Y.)  466. 

A  Counterclaim  which  is  nut  admissi-  Supplemental  Pleading.  —  As  in  the 
ble  as  a  defense  may  be  refused  by  the  case  of  an  amended  pleading,  a  supple- 
court  when  it  is  offered  for  filing,  mental  pleading  may  be  rejected,  if  it 
Wood  v.  Brush,  72  Cal.  224.  is  manifestly  frivolous  or  immaterial. 

On  Application  for  Leave  to  File  an  on  motion  for  leave  to  serve  it.     Gcr- 

Amended  Pleading,  whether  a  complaint  stein  v.  Fisher,  (N.  Y.  Super.  Ct.  Spec. 

or  subsequent  pleading,  it  may  be  re-  T.)  12   Misc.   (N.  Y.)  an;    Purdy    v. 

jected  if  the  issues  raised  by  it  are  the  Manhattan  R.  Co.,  (C.  PI.  Gen.  T.)  n 

same  as  those  contained  in  the  original,  Misc.  (N.  Y.)  394;  Williams  v.  Hays, 

which  has  already  been  declared  in-  (Supm.  Ct.  Gen.  T.)  17  Civ.  Pro.  (N. 

sufficient.     Klippel    v.   Oppenstein,   8  Y.)  97;  Mitchell  v.  Allen,  25  Hun  (N. 

Colo.  App.  187;  Ringo  v.  New  Farm-  Y.)  543;  Hoyt  v.  Sheldon,  (N.  Y.  Super, 

era*  Bank,  101  Ky.  91;  Tovey  v.  Culver,  Ct.  Gen.  T.)  4  Abb.  Pr.  (N.  Y.)  59;  Tifft 

54  N.  Y.  Super.  Ct.  404,  citing  Pracht  v.  v.  Bloomberg,  49  N.  Y.  Super.  Ct.  323; 

Ritter,  48  N.  Y.  Super.  Ct.  509.  Lyon   v.   Isett,   34  N.   Y.   Super.   Ct. 

Where,  according  to  the  practice  in  41. 

New    York,  an    amended    answer    is  Effect  of  Leave  to  File  Pleadings, — 

drawn  up  and  served  on  the  attorney  The  fact  that  a  pleading  was  filed  with 

for  the  adverse  party,  if  it  is  clearly  leave  of  court  will  not  prevent  its  being 

frivolous  or  immaterial  he  may  return  subsequently  assailed  as  sham  or  frivo- 

it  with  a  notice  that  he  will  disregard  lous.     Robinson  v.  Erickson,  25  Iowa 

it  and  thereafter  proceed  to  judgment  85;  Ward  v.  Barber,  1  E.  D.  Smith  (N. 

for  want  of  an  answer.     Vanderbilt  v.  Y.)  423;  Duval  v.   Malone,   14  Gratt. 

Bleeker,  (Supm.  Ct.  Gen.  T.)  4  Abb.  (Va.)  24;  Hart  v.   Baltimore,  etc.,  R. 

Pr.  (N.  Y.)289;  Griffin  v.  Cohen,  (Supm.  Co.,  6  W.  Va.  336.  citing  Kemp  v.  Mun- 

Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.)  451;  dell,  9  Leigh  (Va.)  12;  Parker  v.  Lewis, 

Strout  v.  Curran,  (Supm.  Ct.  Spec.  T.)  Hempst.  (U.   S.)  72.     And   it  is  not 

7  How.  Pr.  (N.  Y.)  36.    See  also  Rogers  necessary  first   to  move   to  set  aside 

v,  Rathbun,  (Supm.  Ct.)8  How.  Pr.  (N.  such  leave.     Bones  v.  Bunter,  1  Chit. 

Y.)  466.     In  Tovey  v.  Culver,   54  N.  564,  18  E.  C.  L.  162,  sub  nom.  Bones  v. 

Y.   Super.  Ct.   404,  it   was   held    that  Punter,  2  B.  &  Aid.  777;  Rix  v.  Kings- 

where  the  amended  pleading  is  insuffi-  ton,  3  Dowl.  158.     See  also  Howe  v, 

cient,  the  court  has  no  discretion  to  Lawrence,  22  N.  J.  L.  99. 

allow  it,  and  if  it  does  so  its  action  is  Under  a  practice  which  provides  for 

appealable.      Citing  Pracht  v.  Ritter,  serving  a  copy  of  an  amended  answer 

48  N.  Y.  Super.  Ct   509.  on  the  attorney  for  the  adverse  party. 

In  Iowa  it  has  been  held  not  to  be  it  has  been  held  that  the  objection  that 
good  practice  to  allow  the  assailing  of  it  is  sham  should  be  taken  when  it  is 
an  amended  pleading  on  a  motion  for  returned;  and  if  il  is  not  then  taken, 
leave  to  file  it.  But  an  order  refusing  it  cannot  afterwards  be  raised  by  a 
leave  will  not  be  reversed  if  the  plead-  motion  to  strike  out.  Mussina  v.  Still- 
ing is  wholly  insufficient.  State  v.  man,  (Supm.  Ct.  Gen.  T.)  13  Abb.  Pr. 
Keokuk,  18  Iowa  388.  See  also  Bark-  (N.  Y.)  93;  Remsen  v.  Hoyt,  1  N.  Y. 
dull  v.  Callanan,  33  Iowa  391.  Law  Rec.  45. 

Amendments  of  Course.  —  Where  an  A  Motion  to  Strike  Out  a  Plea  which 

attorney  is  served  with  an  amended  has  been  filed  in  due  time  presents  the 

answer  under  the  New  York  provision  same  questions  as  if  the  application 

relating  to  amendments  of  course,  if  were  for  leave  to  file.     Pool  v.  Hill,  44 

such  amendment  is  clearly  frivolous  or  Miss.  306. 
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will  lie  both  at  common  law  and  under  the  code,1  and  while  the 
summary  remedy  is  more  frequently  invoked  in  modern  practice, 
it  is  not  exclusive  to  the  prevention  of  a  demurrer.2     In  Georgia 

Flea  Good  in  Form  —  Common  Law.  —  How.  Pr.  (N.  Y.)  258,  affirming 20  How. 

It  has  been  intimated  in  one  case  that  Pr.  (N.  Y.)46i;  Maretzek  v.  Cauldwell. 

a  false  plea  might  be  rejected  on  an  (N.  Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr. 

application  to  plead  double,  although  (N.Y.)  35 ;  Litilejohn  1.  Greeley,  (Supra, 

it   was  good  in   form  and  could  not  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Y.)  311, 

therefore  at  common  law  be  treated  as  22  How.  Pr.  (N.  Y.)345;  Rice  v.  O'Con* 

sham  after  it  had  been  put  in.     Smith  nor,  (Supm.  Ct.  Gen.  T.)  10  Abb.  Pr. 

v.  Backwell,  4  Bing.  512,  15  E.  C.  L.  (N.  Y.)  362;  Smith  v.  Greenin,  2Sandf. 

62,  citing  Bones  v.  Punter,  2  B.  &  Aid.  (N.  Y.)  702;  Ketcham  v.  Zerega,  1  £. 

777,  sub  nom.  Bones  v.  Bunter,  1  Chit.  D.  Smith  (N.   Y.)  553,  citing  Hart  v. 

564,  18  E.  C.  L.  162.  Chapin,  March  Gen.  T.  1850;    Loomis 

1.  At  Common  Law. — Elliott  v.  Eslava,  v.  Dorshimer,  (Supm.  Ct.  Spec.  T.)  8 
3  Ala.  568;  Sadler  v.*  Fisher,  3  Ala.  How.  Pr.  (N.  Y.)  9;  Thomas  v.  Har- 
200  [compare  Milligan  v.  Pollard,  112  rop,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr. 
Ala.  465J;  Anderson  v.  Burke,  6  Smed.  (N.  Y.)  57.  Under  the  old  Code  Pro. 
&  M.  (Miss.)  475;  North  v.  Nelson,  21  N.  Y.,  §  153,  this  rule  applied  also  to 
Mo.  360;  Falls  v,  Stickney,  3  Johns,  answers  or  defenses  setting  up  new 
(N.Y.)  541;  Winn  v.  Waring,  2  Brev.  matter  which  did  not  constitute  a  coun- 
ts. Car.)  428;  Clark  v.  Bell,  8  Humph,  terclaim.  Wisner  v.  Teed,  (Supm.  Ct. 
(Tenn.)  26;  Marvin  v.  Wilkins,  1  Aik.  Spec.  T.)  g  How.  Pr.  (N.  Y.)  143;  Richt- 
(Vt.)  107.  myer  v.  Haskins,  (Supm.  Ct.  Gen.  T.) 

tender  Codes,  —  Steinhauer  v.  Col  mar,  9  How.  Pr.  (N.  Y.)  481;  Myatt  v.  Sara- 
It  Colo.  App.  494;  Clark  v.  Jefferson-  toga  County  Mut.  Ins.  Co.,  (Supm. 
ville,  etc.  R.  Co.,  44  Ind.  248;  Mann  Ct.  Spec.  T.)  9  How.  Pr.  (N.  Y.)488; 
v.  Howe,  9  Iowa  546;  Stucksleger  v.  Simpson  v.  Loft,  (Supm.  Ct.  Spec.  T.) 
Smith,  27  Iowa  286:  Callanan  v.  Wil-  8  How.  Pr.  (N.  Y.)  234;  Roosa  v.  Sau- 
Hams»  71  Iowa  363;  Wright  v.  Jewell,  gerties,  etc..  Turnpike  Road  Co., 
33  Minn.  505;  Goodman  v.  Robb,  41  (Supm.  Ct.  Spec.  T.)  8  How.  Pr.  (N.  Y.) 
Hun  (N.  Y.)  605; 'Gilbert  v.  Covell,  237.  Contra,  Hopkins  v.  Everett, 
(Supm.  Ct.  Gen.  T.)  16  How.  Pr.  (N.  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 
Y.)  34;  Hull  ».  Smith,  (N.  Y.  Super.  Y.)  159;  Salinger  v.  Lusk.  (Supm.  Ct. 
Ct.)  8  How.  Pr.(N.  Y.)  149,  1  Duer  (N.  Spec,  T.)  7  How.  Pr.  (N.  Y.)  430.  Un- 
Y.)  649;  Fry  v*  Bennett,  (N.  Y.  Super,  der  a  provision  that  the  plaintiff  may 
Ct*  Gen.  T.)  Code  Rep.  N.S.  (N.Y.)  238.  in  all   cases  demur  to  an  answer  for 

Plea  Good  in  Form.  —  A  plea  which  insufficiency   a    demurrer  will   lie   to 

might  be  treated  as  a  nullity,  although  frivolous  denials.     Gilbert  v.  Covell, 

correct  in  form,  as  a  common-law  gen-  (Supm.  Ct.   Gen.  T.)  16  How.  Pr.  (N. 

eral  isBue  filed  in  a  cause  in  which  it  is  Y.)  34;    Hopkins    v.  Everett,  (Supm. 

inapplicable,  may  also  be  demurred  to  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  159; 

as  insufficient.     Anderson  v.   Burke,  Salinger  v.  Lusk,  (Supm.  Ct.  Spec.  T.)  7 

6  Smed.  &  M.  (Miss.)  475.  How.  Pr.  (N.  Y.)  430. 

Admissions  on  Demurrer.  —  That  a  de-  Matter  in    Abatement    Pleaded   with 

murrer  admits  facts  well  pleaded  pre-  Matter  in  Bar.  —  A  demurrer  is  not  a 

senis  no  reason  why  a  frivolous  plea  proper  proceeding  for  assailing  matter 

cannot  be  demurred  to,  since  such  a  in  abatement  which  has  been  pleaded 

plea  contains  nothing  pertinent  to  the  with    matter    in    bar    and     therefore 

issues.     Winn  v.  Waring,  2  Brev.  (S.  waived.     The  objection  does  not  ap- 

Car.)  428.  pear  upon  its  face,  but  arises  dehors  the 

Demurrer  to  Answer.  —  Under  a  code  plea,  by  reason  of  the  pleading  of  other 

provision  which  confines  a  demurrer  to  defenses  which  are  deemed  to  super- 

an  answer  to   new  matter  contained  sede  it.     If   not  actually  withdrawn, 

therein,  no  demurrer  lies  to  an  answer  the  convenient  mode  of  eliminating  it 

or  defense  going  only  in  denial  of  the  from  the  case  is  a  motion  to  strike  out. 

complaint  or  material  allegation  there-  Wythe  v.  Myers,  3  Sawy.  (U.  S.)  595, 

of.     The  only  remedy  for  defects  in  30  Fed.  Cas.  No.  18,119. 

such  an  answer  is  by  motion  or  objec-  2.  Florida. — Jordan    v,  John  Ryan 

tion  at  the  trial.     Lund  v.  Seamen's  Co.,  35  Fla.  259;  Home  v.  Carter,  20 

Sav.  Bank,  37  Barb.  (  N.  Y.)  129,  23  Fla.  45;  Wilson  v.  Marks,  18  Fla.  32a, 
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an  objection  for  frtvolousness  is  always  made  by  demurrer,  upon 
sustaining  which  the  pleading  is  stricken  out.  * 

b.   Sham    Pleadings.  —  Where    extrinsic    evidence    is    not 

required  to  show  the  falsity  of  a  pleading,  but  it  is  sham  on  its 
face,  a  demurrer  will  also  lie.* 

3.  Bapleader.  —  After  issue  has  been  joined  on  a  frivolous  plead* 

ing,  and  before  trial,  no  doubt  a  repleader  may  be  awarded,  since 

Minnesota.  «<—  Morton  v.  Jackson,   2  murrer  would    not    lie.      Fosdick   v. 

Minn.  219.  King-Dodds.  7  Ohio  Dec.  413,  5  Ohio 

Montana. — Stewart  v.  Budd,  7  Mont.  N.  P.  330,  citing  Wcrk   v.  Christie,  6 

573-  Ohio  Cir.  Dec.  255,  9  OhioCir.  Ct.  439, 

Missouri.  —  Howell    v.   Stewart,   54  2   Ohio   Dec.    552,   which  affirmed  on 

Mo.  400;  Keane  v.  Klausman,  21  Mo.  other   grounds   Christie    r>.    Drennon, 

App.  485  (contra,  under  Practice  Act  of  1  Ohio  Dec.  374.     In  State  x.  Harper, 

1849,  dictum  in   North   v.  Nelson,  21  6  Ohio  St.  60S,  cited  In  Stater.  Smith,  44 

Mo.  360).  Ohio  St.  348,  decided  after  the  Act  of 

New  York. — Smith  t».  Countryman,  Feb.  20,  1856,  which  permitted  a  de- 

30  N.  Y.  656;  Burrall  v.  Moore,  5  Duer  murrer  to  an  insufficient  answer,  it  was 

(N.  Y.)  654;  Lee  Bank  v.  K itching,  7  held  of  an  answer  filed  previous  to  the 

Bosw.  (N.  Y.)  664,  11  Abb.  Pr.  (N.  Y.)  act  that  the  whole  answer  might  be  ex- 

435;  Collins  v.  Cogglll,  7  Robt.  (N.  Y.)  punged  as    insufficient,    under    Code 

81;  Matthews  v.  Beach,  5  Sandf.  (N.  1853,$  "8  (Bates's  Annot.  Stat.  1897, 

Y.)  256,  reversed  on  other  grounds  8  §  5087),  authorising  the  striking  out  on 

N.  Y.  173;  Van  Benschoten  v.  Yaple,  motion  of  irrelevant  matter  contained 

(Snpm.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  in  a  pleading;  but  the  court  intimated 

Y.)  97;    Nichols  v.  Jones,  (Supm.  Ct.  by  way  of  dictum  that,  as  to  answers 

Spec.  T.)  6  How.  Pr.  (N.  Y.)  355;  Har-  filed  after  the  Act  of  1856  took  effect, 

low   v.   Hamilton,   (N.  Y.  Super.  Ct.  thai  act  had  superseded  the  remedy  by 

Spec.  T.)  6  How.  Pr.  (N.  Y.)  475.  motion  to  strike  where  the  answer  was 

North  Carolina,  —  McKinnon  v.  Mor-  irrelevant  in  its  entirety.     On  the  ques- 

rison,  104  N.  Car.  354;  Dail  v.  Harper,  tion  whether  an  entire  pleading  can  be 

83  N.  Car.  4.  stricken  out  for  the  defects  mentioned 

North  Dakota. — Van  Dyke  v.  Doherty,  in  section  118  (5087),  see  supra,  p.  59, 

6  N.  Dak.  263.  and  article  Surplusage. 

Texas.  —  Mclntire    v.     Chappell,    2  1.  Lester  v.  Mcintosh,  101  Ga.  675; 

Tex.    378;    Hays    v.   Stone,   36  Tex.  Park  man  v.  Dent,   101  Ga.  280;  Wil- 

181.  liamson  v.  White,  101  Ga.  276;  John- 

Compare  Kissinger  v.  Council  Bluffs,  son  v.   Cobb,   100  Ga.  139;  Fisher  9. 

73   Iowa  171;    Littlejohn    v.  Greeley,  Savannah    Guano    Co.,    97  Ga.    473; 

(Supm.  Ct.  Spec.  T.)  13  Abb.  Pr.  (N.  Hirsch  v.  Oliver,  91  Ga.  554;  Ledbetter 

Y.)  3ir,  22  How.  Pr.  (N.  Y.)  345.  v.  Mc Williams,  00  Ga.  43;  Kil  crease  v. 

Amended  Pleading  liaising  Issues  Al-  Johnson,  85  Ga.  600;  Vance  v.  Roberts, 
ready  Declared  Defective. —  Where  a  86  Ga.  457;  Martin  v.  Johnson,  84  Ga. 
party  hies  an  amended  pleading  rais-  481,  in  which  case  the  plaintiff  both  do- 
ing the  same  issues  raised  by  the  orig-  murred  and  moved  to  strike  out  pleas 
inal  and  thereon  declared  insufficient,  filed  in  the  cause, 
if  1  he  adverse  party,  instead  of  moving  2.  Rudisill  v.  Sill,  4  Blackf.  (Ind.) 
to  strike  out  such  an  amended  plead-  282;  Moyer  v.  Brand,  102  Ind.  301; 
ing,  as  he  is  entitled  to  do.  invokes  the  Thigpen  v.  Mississippi  Cent.  R.  Co., 
judgment  of  the  court  by  demurrer,  it  32  Miss.  347;  Van  Dyke  v.  Doherty,  6 
is  the  duty  of  the  court  to  give  it,  re-  N.  Dak.  263,  cited  in  Gjerstadengen 
gardless  of  its  former  holdings.  Van  v.  Hertzell,  8  N.  Dak.  424:  Watson  v. 
Werden  v.  Equitable  L.  As6ur.  Soc..  Mercer,  9  Lane.  Bar  (Pa.)  97 ;  Smith  v. 
99  Iowa  621;  Kissinger  v.  Council  Yeomans,  r  Saund.  316.  See  also 
Blnffs,  73  Iowa  171;  Koboliska  v.  Wells  v.  Jackson  Iron  Mfg.  Co.,  44  K. 
Swehla,  107  Iowa  124.  H.  61;  Metropolitan  Bank  v.  Pooley, 

In  Ohio  the  early  cases  held  that  the  10  App.  Cas.  210;  Dadswell  v.  Jacobs, 

remedy  for  a  frivolous  answer  was  by  34  Ch.  D.  278      Compare  McGregor  v. 

a  motion  tosirike  out,  only;  that  a  de-  McGregor,  21  Iowa  441. 
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an  immaterial  issue  is  not  cured  by  verdict,  under  statutes  of 
jeofails  and  amendments.1 

4.  At  and  After  Trial  —  a.  Frivolous  Pleadings  —  (i)  At 
Common  Law  After  Issue  Joined.  —  At  the  common  law  a  party 
cannot  at  the  trial  raise  objections  to  frivolous  issues  which  he 
has  joined,  instead  of  assailing  them  by  demurrer  or  summary 
proceedings,*  but  after  that  stage  in  the  proceeding  has  been 


1.  Consolidated  Coal  Co.   v.  Peers,  How.  Pr.  (N.  Y.)  240;    King  v.   Utica 

166  111.  361,  reversing  59  III.  App.  595;  Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  6  How. 

Home  Ins.  Co.  v.  Favorite,  46  III.  263;  Pr.  (N.   Y.)  485.     See  also  People  v. 

Hitchcock  v.  Haight,  7  III.  605;  Hays  Northern  R.  Co.,  42  N.  Y.  217,  dissent- 

v.  Stone,  36  Tex.  181 ;  Kemp  c.Mun-  ing  opinion  of  Foster,  J. 

dell,  9  Leigh  (Va.)  12;  Hart  v.  Balti-  England.  —  Rawlins    v.   Danvers,  5 

more,  etc.,  R.  Co.,  6  W.  Va.  336;  Gar-  Esp.  38;  Cameron  v.  Reynolds,  1  Cowp. 


land  v.  Davis,  4  How.  (U.  S.)  131 ; 
Gaines  v.  Travis,  Abb.  Adm.  (U.  S.) 
297,  9  Fed.  Cas.  No.  5,179;  Postmaster- 


403;  Carter  v.  Ring,  3  Campb.  459. 

Compare  Bent  v.  Benyon,  6  C.  &  P. 
217,  25  E.  C.  L.  364;  Ham  v.  Ham,  37 


Gen.  v.  Reeder,4  Wash.  (U.  S.)  678,  19    Me.  261,  citing  Strout  v.  Durham,  23 
Fed.  Cas.  No.  11,311;  Bennet  v.  Hoi-    Me.  483;  Wells  v.  Jackson  Iron  Mfg. 


been,  2  Saund.  319,  note  6:  Peck  v. 
Hill,  2  Mod.  137;  Jones  v.  Bodinham. 
I  Salk.  173, 1  Ld.  Raym.  90,  Carth.  370. 
See  generally  article  Repleader,  vol. 
18,  p.  490. 

2.  Alabama.  —  Hazard  v.  Purdom,  3 
Port.  (Ala.)  43  [citing  Simonton  v.  Win- 
ter, 5  Pet.  (U.  S.)  141J,  cited  m  State  v. 
Ligon,  7  Port.  (Ala.)  167,  and  Hyer  v. 
Vaughn,  18  Fla.  647;  Cullura  v.  Branch 
Bank,  4  Ala.  21,  cited  in  Upson  v. 
Austin,  4  Ala.  124;  Watson  v.  Brazeal, 
7  Ala.  451;  George  v.  Cahawba,  etc., 
R.  Co.,  8  Ala.  234;  Irion  v.  Lewis,  56 
Ala.  190;  Masters  on  v.  Gibson,  56  Ala. 
56;  Mudge  v.  Treat,  57  Ala.  1;  Mc- 
Kinnon  v.  Lessley,  89  Ala.  625;  Cres- 
cent Brewing  Co.  v.  Handley,  90  Ala. 
486;  Georgia  Pac.  R.  Co.  v.  Propst,  90 
Ala.  1;  Allison  v.  Little,  93  Ala.  150; 
Steed  v.  Knowles,  97  Ala.  573. 

Illinois.  —  Consolidated  Coal  Co.  v. 
Peers,    166   111.   361,   reversing  59   111. 


Co..  44  N.  H.  61;  Duval  v.  Malone,  14 
Gratt.  (Va.)  24,  wherein  it  was  said: 
"  If  a  court  shall  improvidently  re- 
ceive a  plea  tendering  an  immaterial 
issue,  it  may  retrieve  its  error  either 
after  verdict  or  during  the  progress  of 
the  trial;  "  Postmaster-Gen.  v.  Reeder, 
4  Wash.  (U.  S.)  678,  19  Fed.  Cas.  No. 

"Under  the  Former  System  (he  judge 
at  nisi prius  had  nothing  (o  do  with  the 
pleadings;  his  duty  was  to  try  the 
issues  presented  by  the  circuit  roll,  and 
it  was  for  the  court  in  banc  to  dispose 
of  the  questions  of  law  arising  from 
improper  or  defective  pleadings."  Per 
Mullin,  J,,  in  Smith  v.  Countryman, 
30  N.  Y.  656.  To  the  same  effect  see 
Nelson  v.  Bostwick,  5  Hill  (N.  YO43; 
Meyer  v.  M'Lean,  1  Johns.  (N.  Y.)  510, 
affirming  2  Johns.  (N.  Y.)  183. 

Statutory  Authority.  —  In  Mississippi 
the  right  of  the  court  to  authorize  a  re- 


App.  595;    Bartelott   v.    International     pleader  or  amendment  of  the  issues 
Bank.   119  111.  259;    McClure  v.  Wil-     may  be  exercised  at  the  trial  term,  by 


liams,  65  III.  390;  Home  Ins.  Co.  v. 
Favorite,  46  111.  263;  Ohio,  etc.,  R.  Co. 
7/.  Middleton,  20  111.  629;  Hitchcock  v. 
Haight,  7  III.  605. 

New  Hampshire.  —  Dartmouth  Col- 
lege v.  Clough,  8  N.  H.  22. 

New  York.  —  Meyer  v.  M'Lean,  1 
Johns.  (N.  Y.)  510,  affirming  2  Johns. 
(N.  Y.)  183;  Rush  v.  Cobbett,  2  Johns. 
Cas.  (N.  Y.)  257;  Safford  v.  Stevens,  2 
Wend.  (N.  Y.)  158;  Nelson  v.  Bost- 
wick, 5  Hill  (N.  Y.)43;  Smith  v.  Coun- 
tryman, 30  N.  Y.  656;  Simmons  v. 
Sisson,  26  N.  Y.  264;  Van  Valen  v. 
Lapham,  (N.  Y.  Super.  Ct.  Spec.  T.)  13 


virtue  of  express  statutory  provision. 
Annot.  Code  Miss.,  §  717;  Garrett  v. 
Beaumont.  24  Miss.  377;  Aid  ridge  v. 
Grider,  13  Smed.  &  M.  (Miss.)  281. 
See  also  in  Rhode  Island,  Hamilton  v. 
Colt,  14  R.  I.  209. 

Instructions.  —  A  party  is  entitled  to 
have  a  verdict  of  a  ju  ry  on  issues  raised 
by  him  which  have  been  joined  by  the 
adverse  party,  whether  frivolous  or 
not,  and  it  is  error  for  the  court  to  in- 
struct the  jury  to  disregard  such  issues. 
Hazard  v.  Purdom,  3  Port.  (Ala.)  43, 
cited  in  Hyer  v.  Vaughn,  18  Fla.  647, 
and  State  v.  Ligon,  7  Port.  (Ala.)  167; 
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reached  a  verdict  must  be  returned  on  the  issues  joined,  when 
other  remedies  become  available.1 

(2)  Judgment  on  Pleadings  —  (a)  In  General.  —  In  most  code  states 
a  party  may  obtain  judgment  on  the  pleadings  when  the  cause 
comes  on  regularly  for  trial,  if  the  issues  raised  by  the  adverse 
party  are  frivolous.*    This  is  apparently  but  an  application  for 

Cullura  *.  Branch  Bank,  4  Ala.  21,  cited    Ct.   Spec.   T.)  20  Misc.  (N.   Y.)  141 ; 

Aiken  v.  Haskins,  ( County  Cl)  27 
Misc.  (N.  Y.)  629;  Bates  v.  United  L. 
Ins.  Assoc.,  68  Hun  (N.  Y.)  144, 
affirmed  without  opinion  142  N.  Y.  677; 
Giles  Lithographic,  etc.,  Printing  Co.  v. 
Recamier  Mfg.  Co.,  14 .Daly  (N.  YO475, 
reversing  (N.  Y.  City  Ct.  Gen.  T.)  12  N. 
Y.  St.  Rep.  169,  citing  Schuyler  v. 
Smith,  51  N.  Y.  309;  Van  Valen  v. 
Lapham,  (N.  Y.  Super.  Ct.  Spec.  T.)  13 
How.  Pr.  (N.  Y.)24o;  Thomas  t.  Har- 
rop,  (Supm.  Ct.  Spec.  T.)  7  How.  Pr. 


in  Upson  v.  Austin,  4  Ala.  124;  Watsoti 
v.  Bra?eal,  7  Ala.451;  Mudge  v.  Treat, 
57  Ala.  1;  Ex  p.  Pearce,  80  Ala.  195; 
Allison  v.  Little,  93  Ala.  150;  Steed  v. 
Knowles,  97  Ala.  573;  McClure  v.  Wil- 
liams, 65  111.  390.  Contra,  arguendo, 
Cooley  v.  Sears,  25  111.  6x3. 

1.  For  these  remedies  see  infra,  V. 
4.  a,  (4)  Judgment  Non  Obstante  Vere- 
dicto —  Repleader. 

"  It  Is  the  Bight  of  Parties  to  have  the 
issues  of  fact  they  make  up  tried  by 

the  jury;  what  will  be  the  effect  of  the  (N.  Y.)57;  Hartnessv.  Bennett,  (Supm. 
issue  when  found  is  matter  of  law.  Ct.)  3  How.  Pr.  (N.  Y.)289, 1  Code  Rep. 
Hazard  v.  Purdom,  3  Port.  (Ala.)  43.  (N.  Y.)  67;  Plant  v.  Schuyler,  7  Robt. 
Generally  the  court  will  award  a  re-  (N.  Y.)  271,  4  Abb.  Pr.  N.  S.  (N.  Y.)  146. 
pleader,  or  it  may  render  judgment  See  also  Sands  v.  Maclay,  2  Mont.  35, 
nan  obstante  veredicto;  but  it  cannot  in-  stating  the  New  York  practice, 
struct  the  jury  to  find  the  issue  con-        North  Carolina.  —  Johnson  City  First 


trary  to  the  evidence."  Watson  v. 
Brazsal,  7  Ala.  451. 

9.  California.  —  San  Francisco  v. 
Staude,  92  Cal.  560;  Loveland  v.  Gar- 
ner, 74  Cal.  298;  Hemme  v.  Hays,  55 
Cal.  337;  Felch  v.  Beaudry,  40  Cal. 
439;  Fitzgibbon  r.  Calvert,  39  Cal.  261; 
Hook  v.  White,  36  Cal.  299;  Gay  v. 
Winter,  34  Cal.  153;  People  v.  San 
Francisco,  27  Cal.  655;  Brown  v.  Scott, 
25  Cal.  190;  Cor  win  v.  Patch,  4  Cal.  204. 

Colorado.  —  Steinhauer  v.  Col  mar,  11 
Colo.  App.  494;  Klippel  v.  Oppenstein, 
8  Colo.  App.  187;  Gaie  v.  James,  11 
Colo.  540;  James  v.  McPhee,  9  Colo. 
486;  Rhodes  v.  Hutchins,  10  Colo.  258. 

Iowa.  —  Mann  v.  Howe,  9  Iowa  546. 

Kansas.  —  Brenner  v.  Bigelow,  8 
Kan.  497;  Douglas  v.  Rinehart,  5  Kan. 

394. 
Montana.  —  Lorn  me  v.   Kintzing,    1 

Mont.  200;  Sands  v.  Maclay,  2  Mont. 

35,  two  judges  dissenting;  McCauley 

v.  Gilmer,  2  Mont.  202;  Powers.  Gum, 


Nat.  Bank  v.  Pearson,  119  N.  Car.  494; 
Walker  v.  Scott,  106  N.  Car.  56;  Dail 
v.  Harper,  83  N.  Car.  4;  Heyer  v. 
Beatty,  76  N.  Car.  28;  Erwin  v.  Low- 
ery,  64  N.  Car.  321.  Contra,  Baldwin 
v.  York,  71  N.  Car.  463. 

Oregon. — Wallace  v.  Baisley,  22  Ore- 
gon 572. 

Texas.  —  Hays  v.  Stone,  36  Tex.  181. 

United  States.  —  Humboldt  Min.  Co. 
v.  American  Mfg.,  etc.,  Co.,  62  Fed. 
Rep.  356;  Jones  v.  Rowley,  73  Fed. 
Rep.  286. 

See  generally  article  Judgments,  vol. 
11,  p.  loysetseq. 

Various  Bemedies. —  "  Under  our  prac- 
tice, where  an  answer  raises  no  nate- 
rial  issue,  the  plaintiff  may  either  move 
that  it  be  stricken  out  as  sham  and 
irrelevant  or  move  for  judgment." 
Lomme  v.  Kintzing,  1  Mont.  290.  To 
the  frame  effect  see  Sands  v.  Maclay,  2 
Monl.  35,  two  judges  dissenting;  Gay 
v.  Winter,  34  Cal.  153;  Hook  v.  White, 


6  Moat.    5;    McDonald  v.  Pincus,  13    36  Cal.  299;  Thomas  v.  Harrop,  (Supm , 


Mont.  83;  Hoffman  v.  Gallatin  Count/, 
18  Mopt.  224,  246. 

Nebraska.  —  Kime  v.  Jesse,  52  Neb. 
606;  Simon  a  v.  So  wards,  29  Neb.  487, 
overruling  Hedges  v.  Roach,  16  Neb. 
673. 

New  York.  —  People  v.  Northern  R. 


Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  57; 
Hartnessv.  Bennett, (Supm.  Ct.)3  How. 
Pr.  (N.  Y.)  289. 1  Code  Rep.  (N.  Y.)  67. 
In  Pennsylvania  where  essential  aver- 
ments contained  in  a  statement  oi  claim 
which  alleges  sufficient  to  constitute  a 
cause  of  action  are  not  denied  by  the 


Co.,  42  N.  Y.  217,  affirming  53  Barb,    affidavit  of  defense,  judgment  will  be 
(N.  Y.)o8;  Lloyd  v.  Ballan line,  (Supm.     Riven  although  the  nonessential  aver- 
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the  relief  granted  at  common  law  after  verdict,  non  obstante  vere- 
dicto, made  before  the  verdict  has  passed,  thus  preventing  need- 
less expense  and  delay.1 

(b)  Character  of  Judgment.  —  A  judgment  on  the  pleadings  or  non 
obstante  veredicto  is  based  upon  a  confession  of  the  cause  of  action 
or  defense  and  is  properly  entered  as  upon  confession.*  The 
confession  is  not  necessarily  direct,  but  may  be  by  implication.3 
In  many  code  states  it  may  also  result  from  statutes  relating  to 
admissions  caused  by  insufficient  pleadings.4 

ments  are  traversed.     Terry  v.   Wen-  master-Gen.  v.  Reeder,  4  Wash.  (U.  S.) 

deroth,  29  W.  N.  C.  (Pa.)  517.  678,  19  Fed.  Cas.  No.  11,311.     See  also 

1.  Some  codes  contain  a  provision  Wilkes  v.  Broad  bent,  1  Wils.  C.  Pi. 
declaratory  of  the  common-law  remedy  63,  2  Stra.  1224,  affirming  Willes 
of  judgment  non  obstante  veredicto  to  360. 

the  effect  that  where  upon  the  state-  Mil  Dioit. — In  Mann  v.  Howe,  9  Iowa 

ments  in  the  pleadings  one  party  is  en-  546,  it  was  said  that  the  judgment  is 

titled  by  law  to  judgment  in  his  favor,  technically  a  judgment  by  nildieit,  but 

judgment  shall  be  so  rendered  by  the  that  the  court  attained  practically  the 

court  though  a  verdict  has  been  found  same  result  In  rendering  judgment  by 

against  such  party.     Discussing  this  it  default. 

has  been  held  in  several  cases  that  Writ  of  Inquiry.  —  The  amount  is  not 
the  judgment  may  be  rendered  on  confessed  where  a  writ,  of  inquiry 
the  pleadings  before  verdict.  Western  would  be  necessary  to  determine  the 
Union  Tel.  Co.  v.  Fenton,  52  Ind.  1;  damages  if  a  default  had  taken  place 
Kime  v.  Jesse,  52  Neb.  606;  Gibbon  v.  or  a  trial  had  on  proper  issues,  but  they 
American  Bldg.,  etc.,  Assoc,  43  Neb.  will  be  assessed  as  usual.  Postmaster- 
132;  Stewart  v.  American  Exch.  Nat.  Gen  v.  Reeder,  4  Wash.  (U.  S.)  678,  19 
Bank,  54  Neb.  461;  Humboldt  Min.  Fed.  Cas.  No.  11,311;  Jones  v.  Bodln- 
Co.  v.  American  Mfg..  etc.,  Co.,  62  ham,  t  Salk.  173,  1  Ld.  Raym.  90, 
Fed.  Rep.  356,  quoted  with  approval  in  Carth.  370:  Broome  v.  Rice,  2  Slra. 
Kime  v.  Jesse,  52  Neb.  606.  See  also  873;  Selby  v.  Robinson,  2  T.  R.  758. 
Mallory  v.  Lam ph ear,  (Supm.  Ct.)  8  See  also  a  long  discussion  in  Clement 
How.  Pr.  (N.  Y.)  491;  Van  Valen  v.  v.  Lewis,  10  Price  181,  reversing  3  B. 
Lapham,  (N.  Y.  Super.  Ct.  Spec.  T.)  13  &  Aid.  702,  5  E.  C.  L.  427,  cited  In 
How.  Pr.  (N.  Y.)  240.  Such  practice  Hitchcock  v.  Haight,  7  111.  605.  Com- 
is  also  more  directly  countenanced  by  pare  Sands  v.  Maclay,  2  Mont.  35,  dis- 
other  provisions  in  the  code,  such  as  senting  opinion  of  Servis,  J. 
those  which  prevent  a  pleading  from  S.  On  a  plea,  answer,  or  subsequent 
being  held  sufficient  at  the  trial  be-  pleading  raiding  affirmative  issues  a 
cause  of  a  failure  to  demur  thereto  or  confession  is  generally,  though  not 
to  invoke  other  preliminary  proceed-  always,  implied.  See  Gould  on  Plead- 
ings for  remedying  defective  plead-  ing  (Hamilton's  ed.)  329,  330;  Briggs 
ings.  See  for  instances  Code  Civ.  Pro.  f.  Sholes,  14  N.  H.  262;  Simonton  v. 
N.  Y.,  §  499;  Code  Iowa,  §  3564;  and  Winter,  5  Pet.  (U.  S.)  141,  reversing  3 
generally  cases  cited  in  the  preceding  Cranch  (C.  C.)  104;  Postmaster-Gen. 
note  and  infra,  note  4.  v.  Reeder,  4  Wash.  (U.  S.)  678,  19  Fed. 

2.  Failure  Thus  to  Enter  an  Irregular-  Cas.  No.  11,311. 

ity  Merely.  —  "  Whether  the  judgment  4.  Under  statutory  provisions  corn- 
should,  in  9trictness,  be  entered  upon  mon  in  code  states  a  cause  of  action  is 
the  confession  or  upon  the  insufficiency  admitted  or  confessed,  entitling  the 
of  the  defense  set  up  by  the  plea,  may  adverse  party  to  judgment  on  the 
possibly  admit  of  some  doubt.  From  pleadings  or  non  obstante  veredicto, 
a  view  of  the  cases  on  this  point  it  where  no  valid  issues  are  raised, 
would  seem  as  if  it  had  been  entered  whether  those  attempted  are  of  special 
both  ways;  but  although  the  former  matter  or  by  way  of  denial.  See  for 
should  be  considered  as  the  best  mode,  example  Felch  v.  Beaudry,  4oCal.  439; 
the  difference  is  merely  formal  and  can  Mann  v.  Howe,  9  Iowa  546;  Johnston 
afford  no  sufficient  reason  for  reversing  v.  Spencer,  51  Neb.  198;  Scofield  v% 
this  judgment  on  that  ground."     Post-  Clark,  48  Neb.  711. 
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(•)  When  Applieatioa  for  Judgment  Made,  —  In  some  cases  judgment 
has  been  rendered  on  the  pleadings,  on  motion,  before  the  cause 
came  on  for  trial ;  *  but  such  practice  seems  to  be  irregular,  the 
remedy  by  demurrer  or  under  statutes  relating  to  sham  and  frivo- 
lous pleadings  being  the  only  remedies  available  during  that 
period.* 

1.  People  v.  Northern  R.  Co.,  42  N.  non enumerated  motion,  but  equivalent 
Y.  217,  affirming  53  Barb.  (N.  Y.)  98,  to  a  notice  of  trial,  the  cause  being 
three  justices  dissenting;  doubted  in  placed  upon  the  calendar  as  for  trial. 
Lloyd  v.  Ballantine,  (Supra.  Ct.  Spec.  People  v.  Northern  R.  Co.,  42  N.  Y. 
T.)  20  Misc.  (N.  Y.)  141,  in  which  case,  217  \affirming  53  Barb.  (N.  Y.)  98],  dls- 
however,  no  decision  of  the  point  was  senting  opinion  of  Foster,  J. 
necessary  or  made.  It  was  said  by  Where  Decision  on  Merits  Is  Correct. — 
Pryor,  J.f  In  the  discussion  of  it:  "I  Unless  some  prejudice  is  shown  to 
had  supposed  that  the  only  method  by  have  resulted  on  the  merits,  however, 
which,  under  our  system  of  procedure,  an  adjudication  brought  about  in  this 
the  substantial  insufficiency  of  a  plead-  way  will  not  be  interfered  with  on  ap- 
ing is  open  to  objection  is  by  demurrer,  peal-  Mann  v.  Howe,  9  Iowa  546; 
or  by  motion  at  the  trial,  or  for  judg-  People  v.  Northern  R.  Co.,  42  N.  V. 
meat  under  section  537  of  the  code;  217  [affirming  53  Barb.  (N.  Y.)  98],  dis- 
but  to  the  contrary  counsel  adduces  senting  opinion  of  Foster,  J. 
People  v.  Northern  R.  Co..  4a  N.  Y.  In  North  Carolina,  where  thirty  days 
217*  53  Barb.  (N.  Y.)o8,  in  which,  upon  within  which  to  file  a  complaint  were 
motion  at  special  term,  judgment  was  allowed  to  the  plaintiff  at  the  term  to 
directed  for  the  plaintiff  on  the  ground  which  the  action  was  returnable,  and 
that  the  allegations  of  the  complaint  he  filed  his  complaint  within  the  time 
were  admitted  by  the  answer  and  no  so  allowed,  it  was  held  that  such  term 
issue  was  raised  for  trial.  The  decision  was  thereby  changed  from  the  appear- 
was  by  a  bare  majority  of  the  court,  ance  or  summons  term  to  the  trial 
and  I  do  not  find  another  identical  ad-  term,  and  judgment  might  be  rendered 
judication.  In  Grocers'  Bank  v.  Mur-  upon  the  pleadings  at  that  term, 
phy,  9  Daly  (N.  Y.)  510,  the  motion  Johnson  City  First  Nat.  Bank  v.  Pear- 
was  made  on  the  trial."  For  other  son,  119  N.  Car.  494. 
cases  in  which  the  motion  seems  to  Charaoter  of  Motion.  —  A  motion  for 
have  been  made  before  the  cause  came  judgment  on  the  pleadings  on  the 
on  for  trial,  but  in  which  no  objection  ground  that  no  issue  of  fact  is  raised 
00  that  ground  was  taken,  see  San  presents  a  question  of  law  only,  and 
Francisco  v.  Staude,  o2Cal.  560;  Felch  comes  within  the  class  of  nonenumer- 
v.  Beaudry,  40  Cal.  439;  Kime  v.  Jesse,  ated  motions  as  defined  by  rule  38  of 
52  Neb.  606.  the  New    York  Supreme  Court  rules. 

It  has  also  been  said  that  a  motion  People  v.   Nichols,   79  N.  Y.  582,  58 

for  judgment  on  the  pleadings  is  prop-  How.  Pr.  (N.  Y.)  200,  eiting  People  v. 

erly  joined   with   a  motion   to  strike  Northern  R.  Co.    42  N.  Y.  217,  affirm- 

oat  a  pleading  as  sham  or  irrelevant,  ing  53  Barb.  (N.  YO98;  Bates  v.  United 

Steinbauer  v.  Colmar,  11  Colo.  App.  L.    Ins.  Assoc.,   68  Hun  (N.  Y.)  144, 

494;  Johnson  v.  Tabor,  4  Colo.  App.  affirmed  without  opinion  142  N.  Y.  677. 

183;  Rhodes  v.  Hutchins,  10  Colo.  258.  Such   motion   should   be    noticed    for 

See  also   People  v.  San  Francisco,  27  hearing  at  the  special  term  for  non- 

Cal.  655;  Wedderspoon  v.  Rogers,  32  enumerated  motions,  and  not  for  hear- 

Cai.  569.  ing  at  the  special  term  at  chambers,  as 

%.  See  Lloyd  v.  Ballantine,  (Supm.  may  be  done  under  Code  Civ.  Pro.  N. 

Ct.   Spec.   T.)  20  Misc.  (N.   Y.)   141;  Y.,  g  537,  where  the  motion  is  for  judg- 

People  p.  Northern   R.  Co..  42  N.  Y.  merit  notwithstanding  a  frivolous  de. 

217.  affirming  53  Barb.  (N.  Y.)  98.  murrer,  answer,  or  reply.     But  where 

Gaaaeary  Hearing  on  BUI  and  Answer,  the  motion  is  in  fact  heard  in  court  at 

—  Such  practice  cannot  be  sustained  the  proper  term  the  judgment  entered 

as  derived  from  that  which  obtained  in  thereon    is    not    vitiated.       Bates    v. 

the  courts  of  chancery  of  setting  down  United  L.  Ins.  Assoc,  68  Hun  (N.  Y.) 

the  cause  for  trial  on  the  bill  and  an-  144,  affirmed  without  opinion  142  N.  Y. 

swer,  the  notice  of  hearing  not  being  a  677. 
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(3)  Disregarding  Issues  — Instructions  —  At  Common  Law.  —  At  the 
common  law,  where  only  some  of  the  issues  put  in  are  frivolous 
and  immaterial,  there  being  others  which  are  triable,  the  adverse 
party  may  ignore  the  former  on  joining  issue;  and  if  he  does  so 
they  will  not  become  issues  in  the  cause,  and  may  be  disregarded 
by  the  court  throughout  the  subsequent  course  of  the  litigation.1 

Under  Modern  Practice.  —  Under  the  modern  practice  in  code  states 
the  foregoing  rule  is  generally  applied  whether  issue  is  or  is  not 
joined.  Evidence  to  prove  immaterial  issues  may  be  refused,* 
and  the  jury  may  be  instructed  to  disregard  them,8  even  though 
all  the  issues  are  frivolous,  resulting  in  a  verdict  by  direction  of 

1,  Alabama.  —  Evans  v.  Steel,  2  Ala.     45  Iod.  38,  cited  in  Western  Union  Tel. 
114;  Sadler  v.  Fisher.  3  Ala.  200.  Co.  v.  Fenton,  52  Ind.  1. 

Arkansas.  —  Brearly  v.  Peay,  23  Ark.  New  York.  —  Millerd  v.  Thorn,  56  N. 

172:  Turner  v.  Stroud,  37  Ark.  556.  Y.  402;  White  v.  Spencer,  14  N.  Y.  247: 

Delaware.  —  Graham     v.     Cain,     2  Corning  v.  Corning,  6  N.  Y.  97,  affirm- 

Harr.  (Del.)  97.  ing  (Supm.  Ct.  Gen.  T.)  Code  Rep.  N. 

Florida.  —  Sammis  v.  Wightman,  31  S.  (N.  Y.)  351;  Roberts  v.  Societa  Anon- 

Fla.  10;  Gregory  v.  McNealy,  12  Fla.  ima,  53  N.  Y.  Super.  Ct.  424;  Seeley 

578.  v.  Engell,  17  Barb.  (N.  Y.)  530,  reversed 

Illinois.  —  Henry  v.  Centralia,  etc.,  on  other  grounds  13  N.  Y.  542;  Catlin 

R.  Co.,  121  III.  264,  30  Am.  &  Eng.  R.  v.  Gunter,  1  Duer  (N.  Y.)  253,  reversed 

Cas.  273;  Hill  v.   Enders,  19  III.  163;  on  other  grounds  11  N.  Y.  368,  10  How. 

McCully   v.  Silverburgh,   18    111.  306;  Pr.  (N.   Y.)  315;  Wood  v.  New  York, 

Deane  v.  John  A.  Tolman  Co.,  83  111.  (Supm.    Ct.    Gen.   T.)  4  Abb.   Pr.   N. 

App.  486;    Travelers    Preferred   Ace.  S.  (N.   Y.)   152,  dissenting  opinion  of 

Assoc,  v.  Stone,  50  111.  App.  222.  Sutherland,  J.;  Van  Vale n  v.  Lapham, 

Kentucky.  —  Gist  v.  Steele,   1   Bibb  M.  Y.  Super.  Ct.  Spec.  T.)  13  How.  Pr. 

(Ky.)  571.  (N.  Y.)  240;  Fox  v.  Hunt,  (Supm.  Ct. 

Maine.  —  Ham  v.  Ham.  37  Me.  261,  Spec.   T.)  8  How.   Pr.  (N.  Y.)  12,  ap- 

citing  Strout  v.  Durham,  23  Me.  483.  provedxn  Richtmyerc.  Haskins,  (Supra. 

Mississippi.  —  Hutto  v.  Thornton,  44  Ct.  Gen.  T.)  9  How.   Pr.  (N.  Y.)  481; 

Miss.  166;  Dean  v.  McKinstry,  2Smed.  Myatt  v.  Saratoga  County  Mut.  Ins. 

&  M.  (Miss.)  213;  Houston  v.  Smith,  2  Co.,  (Supm.  Ct.  Spec.  T.)  9  How.  Pr. 

Smed.  &  M.  (Miss.)  597;  Shropshire  v.  (N.  YO488;  Hill  v.  McCarthy.  (Supm. 

Probate   Judge,   4   How.   (Miss.)   142.  Ct.  Spec.  T.)  3  Code  Rep.  (N.  Y.)49; 

Compare  Martin   v.   Tarver,   43  Miss.  Barton  v.  Sackett,  (Ct.  App.)  1   Code 

517,   explained  in  Georgia  Home  Ins.  Rep.  (N.  Y.Jgo,  (Supm.  Ct.)  3  How.  Pr. 

Co.  v.  Jones,  49  Miss.  80.  (N.  Y.)  358. 

Ohio.— Thornton  v.  Sprague,  Wright  North     Carolina.  —  McKlnnon     v. 

(Ohio)  645.  Morrison,  104  N.  Car.  354. 

Tennessee.  —  Nashville,  etc.,   R.  Co.  Texas. — Shields  v.   Hunt,  4$  Tex. 

v.  Conk,  n  Heisk.  (Tenn.)  575;  Grant  424,  citing  Powell  v.   Davis,   19  Tex. 

v.  Jennings,  1  Cold w.  (Tenn.)  53;  Shir-  383,    and    Ford    v.   Taggart,   4    Tex. 

ley  v.  Keathy,  4  Coldw.  (Tenn.)  29.  492. 

Compare  Harrison  v.  Farmers*  Bank,  Various  Remedies.  — 4*  Upon  an  irrele- 

6  W.  Va.  1;  East  Tennessee  Iron  Mfg.  vant  defense  either  a  judgment  may  be 

Co.  v.  Gaskell,  2  Lea  (Tenn  )  742,  citing  moved  for,  if  it  stands  alone,  or  it  may 

Sanders  v.  Young,  1  Head  (Tenn.)  219,  be  demurred  to"  or  disregarded  on  the 

wherein  it  appears  that  frivolous  issues  trial    if    there    are    other    defenses." 

were  disregarded  although   they   had  Collins  v.  Coggill,  7  Robt.  (N.  Y.)  81. 

been  joined.  See  also  Power  v.  Gum,  6  Mont.  5; 

2.  California.  —  Waugenheim  v.  Gra-  San  key  v.  Noyes,  1  Nev.  68;  Herring 
ham,  39  Cal.  169;  Damrell  v.  Meyer,  v.  Swain,  84  Tex.  523. 

40  Cal.  166;  Corcoran  v.  Doll,  32  Cal.  8.  Sheehan,  etc.,  Transp.  Co.  v.  Sims, 

83;  Corwin  v.  Patch,  4  Cal.  204.  36  Mo.  App.  224;  Roddy  v.  Kingsbury, 

Indiana.  —  Lake  Erie,  etc.,  R.  Co  v.  5  Tex.  152;  Borden  v.  Houston,  2  Tex. 

Kinsey,  87  Ind.  514;  Freitag  v.  Burke,  594. 
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the  court.1  Where  the  trial  is  to  the  court  instead  of  to  a  jury 
frivolous  issues  or  pleadings  may  be  disregarded  by  it  and  judg- 
ment rendered  as  if  none  such  had  been  put  in.9 

(4)  Judgment  Non  Obstante  Veredicto  —  Repleader.  —  After 
trial  and  verdict  sustaining  frivolous  issues,  the  adverse  party 
may  have  judgment  non  obstante  veredicto,  whether  at  common 
law  or  under  the  codes,  if  the  record  shows  him  entitled  to  such 
relief;3  or,  if  no  judgment  on  the  verdict  or  notwithstanding  it 
can  be  supported,  a  repleader  will  be  awarded.4 

1.  Corwin  v.  Patch,  4  Cal.  204;  Wil-  3.  For  the  principles  applicable  to 
liamson  v.  White,  101  Ga.  276;  Beasley  this  remedy  see  article  Judgments,  vol. 
v.  Huyett,  etc.,  Mfg.  Co.,  92  Ga.  273;  n,  p.  912  et  sea.  See  also  Walters  v. 
People  v.  Northern  R.  Co.,  42  N.  Y.  Starnes,  118  N.  Car.  842;  Moyc  v, 
217,  dissenting  opinion  of  Foster,  J.:  Petway,  76  N.  Car.  327,  wherein  it  was 
Fox  v.  Hunt,  (Supm.  Ct.  Spec.  T.)  8  said:  "  This  practice  was  adopted  to 
How.  Pr.  (N.  Y.)  12;  Richtmyer  v.  discourage  *  sham  [frivolous]  pleas. '  M 
Haskins,  (Supm.  Ct.  Gen.  T.)  9  How.  Character  of  Motion. —  A  motion  for 
Pr.  (N.  Y.)  481;  Myatt  v.  Saratoga  judgment  notwithstanding  the  verdict 
County  Mut.  Ins.  Co.,  (Supm.  Ct.  Spec,  is  an  enumerated  motion  under  the 
T.)  9  How.  Pr.  (N.  Y.)  488;  Van  Valen  New  York  classification  of  motions, 
v.  Lapham,  (N.  Y.  Super.  Ct.  Spec.  T.)  raising  an  issue  of  law  which  can  be 
13  How.  Pr.  (N.  Y.)  240;  Smith  v.  fried  only  by  the  record,  and  not  by 
Countryman,  30  N.  Y.  656,  per  Mullin,  affidavits.  Van  Valen  v.  Lapham,  (N. 
J.;  Lathrop  v.  Godfrey,  3  Hun  (N.  Y.)  Y.  Super.  Ct.  Spec.  T.)  13  How.  Pr. 
739;  Roberts  v.  Societa  Anonima,  53  (N.  Y.)  240,  citing  Smith  v.  Smith,  2 
N.  Y.  Super.  Ct.  424;  Powell  v.  Davis,  Wend.  (N.  Y.)  624. 

19  Tex.  380;  Patterson  v.  Goodrich,  3        In  Iowa  several  cases,  not  clearly  dis- 

Tex.  33 1.  tinguishing  between  an  answer  merely 

2.  Western  Union  Tel.  Co.  v.  Fenton,  demurrable  and  one  that  is  frivolous, 
52  Ind.  i,  citing  Freitag  v.  Burke,  45  have  held  that,  under  familiar  rules,  if 
Ind.  38;  McCloskey  v.  Indianapolis  matter  pleaded  as  a  defense  is  not  at- 
Manufacturers,  etc..  Union,  67  Ind.  tacked  by  motion  or  demurrer,  and 
86,  33  Am.  Rep.  76;  Allyn  v.  Allyn,  there  is  testimony  to  sustain  it,  it  will 
108  Ind.  327;  Indiana,  etc.,  R.  Co.  v.  defeat  the  action,  although  it  may  not 
Larrew,  130  Ind.  368;  Van  Valen  v.  have  amounted  to  a  legal  defense. 
Lapham,  (N.  Y.  Super.  Ct.  Spec.  T.)  13  Grand  Haven  First  Nat.  Bank  v.  Zeims, 
How.  Pr.  (N.  Y.)  240;  Vanstory  v.  93  Iowa  140,  citing  Linden  v.  Green,  81 
Thornton,  114  N.  Car.  375.  See  also  Iowa  365;  Conger  v.  Crabiree,  88  Iowa 
Mallory  v.  Lamphear,  (Supm.  Ct.)  8  536;  Benjamin  v.  Vieth,  80  Iowa  149. 
How.  Pr.  (N.  Y.)  491;  Stokes  v.  Hagar,  As  to  the  Character  of  the  Judgment 
(Supm.  Ct.  Spec.  T.)  I  Code  Rep.  entered  non  obstante  veredicto  see  supra, 
(N.  Y.)  84.  p.  106. 

In  a  Criminal  Case  this  doctrine  has  4.  For  cases  where  repleader  is  proper 

been  applied  on  the  trial  to  the  court  see  generally  article  Repleader,  vol. 

on  an  issue  not  affecting  the  guilt  or  18,  p.  489. 

innocence  of  the  defendant,  raised  by  Bepleader  Where  Judgment   Von  Ob- 

a  special  plea.     Dorm  an  v.  State,  56  stante  Would  Have  Been   Proper. —  In 

Ind.  454.     See  also  Morrissett  v.  Com.,  Texas  it  has  been  held  that  where  a 

6  Gratt.  (Va.)  673;  Lawrence  v.  Com.,  party  who  would  have  been  entitled  to 

86  Va.  573.  judgment  non  obstante  veredicto  in  the 

Trial  Before  Beferee.  —  Where  a  refer-  trial  court  does  not  ask  for  such  judg- 

ence  is  had  judgment  may  be  rendered  ment,  but  moves  for  a  new  trial,  and 

for  the  plaintiff  by  the  referee  if  the  appeals  from  a  refusal  to  grant  it,  the 

answer  does  not  contain  facts  sufficient  appellate  court   will   not  authorize  a 

to  constitute  a  defense,  without  taking  judgment  non  obstante,  but  will  reverse 

any  evidence  on  the  issues  raised  by  it.  and  remand  the  cause  for  a  new  trial 

Schuyler  v.  Smith,   51  S.  Y.  309,  dis-  on  new  pleadings.     Hays  v.  Stone,  36 

tinguishing  Smith  v.  Countryman,  30  Tex.  181 ;  Brewer  v.  West,  2  Tex.  376: 

N.  Y.  655.  Patterson  v.  Goodrich,    3    Tex.  331; 
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b.  Sham  Pleadings.  —  Many  of  the  remedies  discussed  in 
the  foregoing  sections  are  also  available  against  such  sham  plead- 
ings as  do  not  require  extrinsic  evidence  to  prove  their  falsity.1 


Ford  v.  Taggart,  4  Tex.  492;  Powell 
v.  Davis,  19  Tex.  380;  Johnson  v. 
Blount,  48  Tex.  38. 

Repleader  in  Courts  of  Error.  —  Arc- 
pleader  is  little  more,  in  substance, 
than  permitting  an  amendment,  and 
the  practice  in  the  United  Stales  and 
many  of  the  state  courts  has  usually 
been  not  to  direct  either  amendments 
or  repleaders,  but  to  reverse  the  judg- 
ment and  remand  the  cause  to  the 
court  below  for  further  proceedings 
there.  Per  Woodbury,  J.,  in  Garland 
v.  Davis,  4  How.  (U.  S.)  131. 

1.  Evans  v.  Steel,  2  Ala.  114;  Mul- 
lally  v.  Townsend,  119  Cal.  47;  Mul- 
cahy  v.  Buckley,  too  Cal.  484;  Sloane 
?'.  Southern  California  R.  Co.,  in  Cal. 
668;  Loveland  v.  Garner,  74  Cal.  298; 
Brown  v.  Scott,  25  Cal.  190;  Hum- 
phreys v.  McCall,  o  Cal.  59,  70  Am. 
Dec.  621;  Sands  v.  Mac  lay,  2  Mont.  35; 
Hoffman  v.  Gallatin  County,  18  Mont. 
224,  246:  Haas  v.  Selig,  (Supm.  Ct. 
App.  T.)  27  Misc.  (N.  Y.)  504,  affirming 


(N.  Y.  City  Ct.  Gen.  T.)  26  Misc.  (N. 
Y.)  191;  Van  Dyke  v.  Doherty,  6  N. 
Dak.  263,  citing  Gjersiadengcn  v.  Hart- 
zell,  8  N.  Dak.  424.  See  also  McDon- 
ald v.  Pincus,  13  Mont.  83.  Thus  on 
demurrer  to  an  answer  sham  denials 
may  be  disregarded  by  tbe  court  in  ar- 
riving at  its  decision.  Van  Dyke  v. 
Doheriy,  6  N.  Dak.  263,  cited  with  ap- 
proval in  Gjerstadengen  v.  Hartzell,  8 
N.  Dak.  424.  In  Bennet  v.  Holbech, 
2  Saund.  319,  note  6,  discussing  a 
verdict  for  plain liff  on  issues  raised  by 
a  bad  plea,  it  was  said:  "  If  it  be  found 
for  the  plaintiff  he  shall  have  judg 
men!  either  for  the  badness  or  false- 
hood of  the  plea."  Quoted  with 
approval  in  Bledsoe  v.  Chouning,  1 
Humph.  (Tenn.)  85. 

Disregarding  Sham  Issues.  —  If  sham 
denials  are  not  stricken  out  they  can- 
not be  disregarded  at  the  trial.  While 
they  remain  a  part  of  the  record  they 
raise  a  material  issue.  Smalley  v. 
Isaacson,  40  Minn.  450. 
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a.  In  General,  113. 

b.  In  Whose  Name  Brought,  115. 

2.  Action  in  Aid  of  Process ',  115. 

3.  Action  upon  Indemnity  Bond,  116. 

4.  By  Sheriff  Against  Deputy,  116. 

5.  Collection  of  Fees  and  Costs,  117. 
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1.  Remedies,  118. 

a.  Rule  Against — Control  of  Process,  118. 

b.  Mandamus,  119. 

c.  Actions,  119. 

(1)  In  General,  119. 
(2^  Common-law  Remedy,  120. 
(3S  Action  on  Official  Bond,  120. 
(4)  Penal  Actions,  122. 
'5)  Failure  to  Execute  and  Return,  122. 
p)  Wrongful  Taking  of  or  Levy  upon  Property,  123. 
(a)  Trespass  or  Trover,  123. 
\b)  Effect  of  Statutory   Remedy  —  Indemnity 

Bond  and  Claim  to  Property,  125. 
(c)  Replevin  or  Detinue,  126. 
(d)  Action  on  Bond,  127. 
False  Return,  128. 

Action  for  Money  in  Officer's  Hands,  129. 
(a\  Assumpsit  or  Case,  129. 
lb)  Property  Lawfully  Sold  under  Mesne  Pro- 
cess, 130. 
(c)  Action  on  Bond,  131. 
(9)  Joinder  of  Causes,  131. 

2.  Jurisdiction  and  Venue,  131. 

3.  Process,  131. 

4.  Parties,  132. 
a.  Plaintiff,   132. 

1)  Institution  of  Proceedings  by  Public  Authority \  132. 
2\  Action  on  Official  Bond,  132. 
'31  Party  Aggrieved — Assignee,  133. 
k4)  Joinder,  133. 
A  Defendant,  114. 

(1)  ^rfr  of  Deputy,  134. 
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(2)  Joinder,  i«. 

(a)  In  General  —  Joint  Trespasses,  135. 

(b)  Sheriff  and  Deputy,  135. 
(/)  Principal  and  Surety,  136. 

(3)  Indemnitors  —  Bringing  In  and  Substituting,  137. 

5.  Pleading,  140. 

a.  Declaration  or  Complaint,  140. 

(1)  Cause  of  Action — Title,  140. 

(a)  In  General,  140. 

(b)  Right  of  Property  or  Possession  —  Trespass 
and  Trover,  141. 

(e)  Evidence  of  Title,  142. 
(d)  Anticipating  Defense,  142. 

(e)  Seizure  of  Exempt  Property,  142. 
(/)  Exception  in  Penal  Statute,  143. 

(2)  Official  Character  and  Acts  under  Process,  143. 

(a)  Individual  Liability,  143. 

(b)  Acts  of  Deputy,  143. 

\e)  Right  Dependent  upon  Official  Act  or  De- 
fault, 144. 

(d)  Official  Character,  144. 

(3)  False  Return,  146. 

(4)  Damage,  147. 
^5)  Action  on  Bond,  150. 
6)  Amendment,   150. 

b.  Plea  or  Answer,  151. 

(1)  General  Denial  or  General  Issue,  151. 

(2)  Justification  under  Process,  151. 

(a)  In  General,  10. 

(b)  Identity  of  Writ,  152. 

(r)  Property  Claimed  by  Stranger,  152. 
(</)   tfz/jtf  Judgment  for  Execution  or  Debt  for 

Attachment  —  Fraud,  153. 
(e)  Showing  Return,  154. 

(3)  Matters  Occurring  After  issuance  of  Attachment, 

156. 

(4)  Statute  of  Limitations,  156. 

c.  Replication,   156. 

d.  Rejoinder,  157. 

*.   Criminal  Cases  —  Indictment \  157. 

6.  Findings,  Verdict,  and  Judgment,  158. 

in  Summaey  Proceedings,  i  59. 

x.  Provisions  of  Statutes,  159. 

a.  In  General,  159. 

b.  Construction  of  Statutes,  161. 

c.  Remedy  Cumulative,  163. 
2.  Jurisdiction  and  Venue,  164. 

0.  Jurisdiction  Expressly  Conferred,  164. 

£.  Amount  in  Contrwersy,  164. 

r.  Cbtfr/  Having  Control  of  Process,  164. 

d.  Execution  Directed  to  Sheriff  of  Another  County,  164. 
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3.  Parties,  165. 

a.  Plaintiff,  165. 

b.  Defendant,  166. 

4.  Notice  and  Motion,  168. 

a.  Necessity  of  Notice \  168. 

b.  Nature  —  Summons  and  Declaration,  169. 

c.  Waiver  of  Notice  by  Appearance,  170. 

d.  Time,  170. 

(1)  Limitation  of  Remedy,  170. 

(2)  Motion  Confined  to  Time  Designated  in  Notice >  171. 
*.  Sufficiency  of  Notice \  171. 

(1)  Statement  of  Cause  in  General,  171. 

(2)  Pleading  and  Proof — Variance,  172. 

(3)  Certainty  to  a  Common  Intent,  172. 
(aS  Shouring  Election  as  to  Penalties,  174. 
(5)  Joinder  of  Causes,  174. 

5.  Plea  or  Answer,  175. 

6.  Trial — Issues,  176. 

7.  Verdict  and  Judgment,  177. 

8.  Record,  178. 

9.  Review  —  Appeal,  179. 
10.  CVv/j,  179. 

CROSS-REFERENCES. 

As  toother  matters  kindred  to  this  topic  see  articles  ESCAPE,  PRISON 
BREAKING,  RESCUE,  vol.  7,  p.  913 ;  EX  TOR  TION,  vol. 
8,  p.  791;  OFFICIAL  BONDS,  vol.  15,  p.  83;  PUBLIC 
OFFICERS^oX.  17,'  p.  139;  (?tf0  WARRANTO,  vol.  17, 
p.  383;  RETURNS,  vol.  18,  p.  901;  RIGHT  OF  PROP- 
ERTY—  TRIAL  OF,  vol.  18,  p.  1164;  and  the  General 
Index  to  this  work. 
Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 
Encyc.  of  Law,  title  SHERIFFS  AND  CONSTABLES. 

L  PBOCEEDnres  By  *  —  1.  Actions  Dependent  upon  Right  of  Pos- 
session—  a.  In  General.  —  When  a  sheriff  or  constable  is  in 
possession  of  property  under  legal  process,  he  may  bring  trespass 
against  another,  even  though  the  latter  be  an  officer  acting  under 
process,  for  wrongfully  seizing  the  same,*  or  he  may  bring  trover 
for  the  conversion;3    and  against  a   receiptor  he  may  bring 

1.  Summary  Proceedings  are  I  reated  **-  in  an  action  of  trespass  by  the  latter, 
fra.  III.  it  is  held  that  the  plaintiff  officer  can- 

2.  Hanchett  v.  Ives,  133  111.  332;  not  dismiss  the  suit  without  the  assent 
Garner  v.  Willis,  1  111.  368;  Gates  of  the  plaintiff  in  the  attachment  under 
v.  People,  6  111.  App.  383;  Hampton  which  the  property  was  held.  Han- 
v.  Brown,   13  Ired.   L.   (N.   Car.)  18;  chett  v.  Ives,  133  111.  332. 

Walker  v.  Foxcroft,  2  Me.  270;  Stanton  8.  Mulheisen  v.  Lane,  82  III.  117; 
v.  Hodges.  6  Vt.  64;  Martin  v.  Wat-  Gates  v.  People,  6  111.  App.  383;  Wil- 
son,-8  Wis.  315.  Hams  v.  Herndon,  12  B.  Mon.  (Ky.) 
Control  of  Proceeding.  —  Where  an  484;  Dearborn  v.  Kelley,  3  Allen 
officer,  seizes  under  process  property  (Mass.)  426;  Robinson  v.  Ensign,  6 
held  by  another  under  an  attachment  Gray  (Mass.)  300;  Thompsons/.  Marsh, 
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trover,1  or  he  may  bring  assumpsit  at  his  election  instead  of 
trover  upon  the  refusal  of  the  receiptor  to  deliver.*  So  also 
where  the  possession  of  the  sheriff  or  constable  of  property  held 
under  process  is  unlawfully  disturbed,  he  may  resort  to  replevin 
to  restore  his  possession ;  *  and  where  property  is  replevied  from 
a  sheriff  who  holds  it  under  a  writ  of  attachment,  the  sheriff  may 
maintain  an  action  for  damages  against  the  officer  who  replevied 
it  from  him,  for  negligently  approving  the  replevin  bond.4 

14  Mass.    269;    Lock  wood   v.  Ball,    1  the  rule  requiring  a  plaintiff  to  sue  by 

Cow.   (N.  Y)  333;  Dezell  v.  Odell,  3  his  name  of  office,  or  in  his  special 

Hill  (N.  Y.)  215;    Wadsworth  *.   Par-  character,   applies   only  to    cases    in 

sons,  6  Ohio  45 1;  West  v.  Thompson,  which   the  action  is  peculiar  to   the 

27  Vt.  613;  Spencer  v.  Williams,  2  Vt.  office,   or  where  the  suit  is  en  autre 

209;  Miller  v.  Goold,  2  Tyler  (Vt.)  439;  droit.     Brewster  v.  Vail,  20  N.  J.  L.  56. 

Sibley  v.  Story,   8  Vt.  15;  Martin  v.  Process  of  Court  of  Special  Jurisdiction. 

Watson,  8  Wis.  315.  —  But  where  the  officer  must  plead  the 

Action  Against  Sheriff  by  Deputy  for  process  of  a  court  of  special  and  lim- 

con version  by  another  deputy  of  the  ited  jurisdiction,  he  must  aver  every 

same  sheriff.     See  Robinson  v.  Ensign,  jurisdictional  fact  to  show  the  rightful 

6  Gray  (Mass.)  300.     In  this  state,  how-  exercise  of  authority  by  such  court, 

ever,  the  character  of  the  sheriff  and  Clark  v.  Norton,  6  Minn.  412. 

the  relation  between  the  sheriff  and  his  1.  Williams  v.  Herndon,  12  B.  Mon. 

deputy  are  distinguished  from  the  char-  (Ky.)  484;  Phelps  v.  Gilchrist,  30  N.  H. 

acter  of  such  officers  and  their  relations  171. 

at  common  law.    See  in/ra%  b.  In  Whose  Action  Against  Beedptor.  — .While,  as 

Name  Brought,  against  an    unwilling   party   or  third 

Judgment  to  Ettent  of  Lion. —  Where  person  whose  rights  are  affected,  there 

a  sheriff  seizes  property  in  the  hands  must  be  a  valid  levy  of  a  writ  of  at- 

of  a  constable,  which  the  latter  held  tachment  in  all  the  formal  requisites 

under  attachment  and  which  the  sheriff  of  such  a  levy,  yet  the  defendant  in 

seized  under  another  attachment,  in  an  the  attachment  may  dispense  with  the 

action  against  the  sheriff  by  the  con-  forms  and  ceremonies  which    might 

stable  for  the  conversion  of  such  prop-  have  been  insisted  upon  by  him  in  the 

erty  the  plaintiff,  after  a  judgment  in  beginning,  and  in  such  a  case  trover 

his  favor  for  so  much  of  the  proceeds  will  lie  in  favor  of  the  officer  against 

of  the  sale  of  the  goods  as  is  necessary  him  as  the  receiptor  of  the  goods  at- 

to  satisfy  all  the  valid  liens  held  by  tached.     Pettes  v.  Marsh,  15  Vt.  458. 

him,  has  no  such  interest  as  will  en-  g.  Dezell  v.  Odell,  3  Hill  (N.  Y.)  215; 

title    him    to    litigate    the    question  Lock  wood  v.  Bull,  1  Cow.  (N.  Y.)  333; 

whether  the  creditor  under  whose  at-  West  t>.  Thompson,  27  Vt.  613;  Spen- 

tachment  the  sheriff  acted  has  lost  his  cer  v.  Williams,  2  Vt.  209;  Miller  v. 

lien  by  a  failure  to  serve  his  summons  Goold,  2  Tyler  (Vt )  439. 

within  a  reasonable  time  after  the  seiz-  8.  Mulheisen  v.   Lane,   82  III.  117; 

ure.     Maguire  v.  Bolen,  94  Wis.  48.  Dunkin  v.  McKee,  23  Ind.  447;  Fitch 

Levy  Necessary.  —  To  enable  him  to  v.  Dunn,  3  Blackf.  (Ind.)  142  (a  town 

maintain  trover  for  goods  taken  in  ex-  marshal);  Gordon  v.  Jenney,  16  Mass, 

ecution,  he  must  have  made  actual  and  469;   Clark  v.  Norton,   6  Minn.   412; 

effectual  levy.     Brian  v.  Strait,  Dud-  Dezell  v.  Odell,  3  Hill(N.  YO215;  Rue 

ley  L.  (S.  Car.)  19.  v.  Perry,  63  Barb.  (N.  Y.)  40;  Pugh  v. 

Attachment   for  Contempt.  —  But  he  Calloway,  10  Ohio  St.  488;  Martin  v. 

cannot  invoke  the  summary  process  of  Watson,  8  Wis.  315. 

attachment  for  contempt  of  court  in  4.  Shull  v.  Barton,  (Neb.  1899)  79  N. 

the   taking.     Gates  v.   People,  6  III.  W.  Rep.  732. 

App.  383-  Sheriff  Only  Can  Sac  —  In  Ladd  r. 

Pleading   Official    Character.  —  It    is  North,  2  Mass.  514,  it  was  held  that 

held  that  when  a  sheriff  brings  an  ac-  where  goods  were  attached  upon  an 

tion  of  trover  for  goods  levied  upon  by  original  writ  and  replevied  out  of  the 

him,  he  need  not  sue  as  such,  or  name  hands  of  the  sheriff,  the  creditor  in  the 

himself  sheriff  In  the  declaration;  that  original  writ  could  not  maintain  an  ac- 
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b.  In  Whose  Name  Brought.  —  The  principle  of  the  fore- 
going cases  as  to  the  officer's  remedy  is  that  by  a  valid  levy  the 
officer  acquires  a  special  title  in  the  property,  sufficient  to  main- 
tain all  actions  in  respect  to  it  upon  which  the  right  of  possession 
depends;  *  and  upon  this  principle  it  is  held  that  where  property 
is  taken  by  a  deputy  sheriff  under  process,  and  is  seized  subse- 
quently by  another  officer  or  is  converted  by  a  receiptor,  the 
actions  above  indicated  may  be  brought  by  the  deputy  in  his 
own  name.* 

2.  Action  in  Aid  of  Process.  —  A  sheriff  cannot  maintain  a  cred- 
itor's suit  for  the  benefit  of  an  execution  creditor,*  nor  prosecute 
an  action  for  the  purpose  of  subjecting  property  to  a  satisfaction 
of  process  in  his  hands,4   unless   such   an   action   is  expressly 

tion  against  the  officer  who  executed  ney,   16  Mass.  469;    Robinson  v,  En- 

the  writ  of  replevin,  for  taking  insuffi-  sign,   6  Gray  (Mass.)    300;     West    v, 

cient  pledges    upon   the   replevin,   as  Thompson,    27    Vt.    613;    Stanton   v. 

such   action   would  lie  for  the  sheriff  Hodges,  6  Vt.  64;  Spencer  v.  Williams, 

only,  who  had  the  special  property  in  2  Vt.    209;    Miller  v.  Goold,  2  Tyler 

the  goods,  the  general  property  being  (Vt.)  439. 

in  abeyance.  Contra.  —  Terwilliger  v.  Wheeler,  35 

Joinder  of  Parties.—  In  Shull  v.  Bar-  Barb.  (N.  Y.)  623. 

ton,  (Neb.  1899)  79  N.  W.  Rep.  732,  it  Although  a  sheriff  may  have  trover 

was  held  that  by  virtue  of  a  seizure  or  trespass  for  goods  seized  in  execu- 

under  a  writ  of  attachment  the  sheriff  tion  and  taken  from  him  by  another, 

acquired  a  special  interest  in  the  prop-  his  deputy  cannot.     The  law  vests  the 

erty   replevied   from   him,   and   if  he  property  in  the  sheriff,  because  he  be- 

could  have  maintained  a  suit  on  the  comes  liable  for  the  goods,  and   the 

replevin   undertaking,  as  it  was  held  debtor  is  discharged;  but  the  law  does 

he  could,  then  he  could  also  have  re-  not  charge  the  deputy  with  any  duty 

covered  for  the  approval  of  an  insuffi-  to  the  creditor.     Hampton  r.  Brown 

cient  replevin  bond,  either  by  suit  in  13  Ired.  L.  (N.  Car.)  18. 

his  own  name  or  by  joining  the  attach-  Action  by  Principal,  —  Where  a  dep- 

ing  creditors  for  whom  the  property  uty  sheriff  attached  goods  and  left  them 

was  held;  and  the  joinder  was  held  to  in  the  hands  of  receiptors  who  gave 

be  permissible  upon  the  ground  that  in  their  written  promise  to  deliver  on  de- 

Nebraska   the  court  was  committed  to  mand  to  any  officer  authorized  to  re- 

the  doctrine  that  two  parties,  having  ceive  the  property.  It  was  held  that  the 

separate  and   distinct  claims    to    the  marshal  might  maintain  an  action  in 

same  property,  might  join  in  an  action  his  own  name  for  the  breach  of  such 

of  replevin  therefor,  and  that  if  joinder  contract,   and  it  constituted  no  legal 

is  permissible  in  replevin  by  plaintiffs  objection  that  the  deputy  might  also 

who  have  successive   interests  in   the  have  maintained  the  action.    Smith  v. 

same  property,  then  the  attaching  cred-  Wadleigh,  iS  Me.  95. 

itors,  whose  interests  and  rights  arose  3.  Lawrence  v.  Bank  of  the  Repub- 

by  virtue  of   the  writ  of  attachment,  lie,   35   N.   Y.   320,  overruling  in  effect 

could   be  joined    with   the   sheriff  as  Kelly  v.  Lane,  42  Barb.  (N.  Y.)  594. 

plaintiffs  in  an  action  for  approving  an  4.  Sublette  t.   Melhado,  1  Cal.  104, 

insufficient  replevin  bond.  holding  that  where  an  attachment  was 

1.  Martin  v.  Watson,  8  Wis.  315.  executed  by  an  officer  who  was  ordered 

2.  Walker  v.  Foxcroft,  2  Me.  270,  to  make  the  amount  due  the  creditor 
distinguishing  the  character  of  a  dep-  out  of  the  goods,  etc.,  of  the  debtor, 
uty  sheriff  in  Maine  from  that  of  a  the  sheriff  could  not  maintain  an  ac- 
deputy  sheriff  in  England,  the  former  tion  in  his  own  name  to  recover  a  sum 
being  an  officer  under  oath,  having  owing  to  the  attachment  debtor  by  a 
rights  and  being  subject  to  liabilities,  third  person  for  good6  sold  and  deliv- 
not  only  to  the  sheriff,  but  to  third  ered;  Thurber  v.  Blanck,  50  N.  Y.  80, 
persons  who  may  have  employed  him  holding  that  the  sheriff  could  not  main- 
in  his  official  capacity;  Gordon  v.  Jen-  tain  a  suit  to  subject  to  the  operation 
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authorized  by  statute.1 

3.  Action  upon  Indemnity  Bond.  —  The  remedy  of  an  officer 
upon  a  bond  of  indemnity  to  hold  him  harmless  and  to  pay  any 
judgment  which  may  have  been  rendered  against  him  by  reason 
of  the  seizure  of  property,  is  at  law  upon  the  bond,  and  a  bill  in 
equity  is  not  the  proper  remedy.* 

Separate  Actions  on  Separate  Bonds.  —  Where  the  plaintiffs  in  attach- 
ments  execute  indemnifying  bonds  to  the  officer,  there  being  no 
joint  liability  of  the  plaintiffs  to  the  officer,  each  bond  must  be 
sued  on  separately.8 

4.  By  Sheriff  Against  Deputy.  —  When  a  sheriff  has  been  sub- 
jected to  liability  for  a  default  of  his  deputy,  he  may  have  an 
action  against  such  deputy  and  the  sureties  on  his  official  bond.4 
Where  a  deputy  receives  money  for  his  principal,  and  fails  or 
refuses  to  turn  it  over,  the  principal  may  have  his  action  for  the 

of  an  attachment  a  bond  or  mortgage  Oral  Promise.  —  Showers  v.  Wads- 
fraud  ulently  assigned.  Compare  Me-  worth,  81  Cal.  270,  holding  that  where 
chanics',  etc.,  Bank  v.  Dakin,  51  N.  Y.  a  party  agrees  to  give  an  indemnity 
519.  bond  and  neglects  to  do  so  the  officer 

1.  Kelly  v.  Breusing,  32  Barb.  (N.  may  bring  his  action  as  soon  as  the 
Y.)  601,  affirmed 33  Barb.  (N.  Y.)  123,  liability  arises  upon  the  contract  of  in- 
wherein  it  appears  that  under  the  New  demnity,  and  it  devolves  upon  the  in- 
York  Code,  §  232,  the  sheriff  executing  demniner  to  defend  such  actions.  See 
the  mandates  of  an  attachment  had  also,  to  the  same  point.  Smith  v.  Rob- 
authority  to  institute  legal  proceedings  inson,  3  Ohio  Cir.  Ct.  257,  2  Ohio  Cir. 
to  collect  all  debts  and  credits  of  the  Dec.  146,  and  Heidenheimer  v.  John- 
defendant  in  the  attachment.  See  also  ston,  1  Tex.  App.  Civ.  Cas.,  §  645. 
Caldwell  7/.  Sibley,  3  Minn.  406;  Payment  of  Judgment  Before  Suit.  —  A 
Rohrer  v.  Turrill,  4  Minn.  407.  sheriff  or  constable  may  resort  to  his 

Pleading  Authority.  —  Under  the  New  action  on  an  indemnity  bond  after  his 

York  Code  provision  in  this  regard,  it  liability  has   been  determined  in  the 

was  held  that  the  sheriff  need  not  set  suit,  though  the  judgment  against  him 

forth  the  time,   manner,  and  circum-  has  not  been  paid.     Armour  Packing 

stances  of    his  election,   these   being  Co.  v.  Orrick,  4  Okla.  661;  Briggs  v. 

mere  matters  of  evidence,  but  is  only  McDonald,  166  Mass.   37,  citing  Cook 

required  to  plead  and  prove  his  author-  p.  Merrifield,  139  Mass.  139. 

ity  by  asserting  and  proving  the  attach-  A  deputy  sheriff  may  sue  in  his  own 

ment  or  execution  by  virtue  of  which  name  on  a  promise  to  indemnify  him. 

he  made  the  levy  or  attached  the  goods.  Heidenheimer  v.  Johnston,  1  Tex.  App. 

Kelly  v.  Breusing,  32  Barb.  (N.  Y.)6oi,  Ci*.  Cas.,  §  645. 

affirmed  33  Barb.  (N.  Y.)  123.  8.  White  v.  Fratt,  13  Cal.  521. 

2.  White  v.  Fratt,  13  Cal.  521;  Lewis  4.  Ramsey  v.  McCue,  21  Gratt.  (Va.) 
v.  Adams,  6  Leigh  (Va.)  320,  holding  349.  See  also  Colter  v.  Morgan,  12  B. 
that    an   action   on   an    indemnifying  Mon.  (Ky.)  279. 

bond  given  to  the  sheriff  for  the  sale  of  Failure  to  Pay  Over  Revenue  Tax,  etc. 

property  taken  in  execution  must  be  — So  a  sheriff  may  have  such  an  action 

brought  in  the  name  of  the  sheriff,  and  for  the  failure  by  the  deputy  to  pay 

can  be  maintained  only  at  the  relation  over  revenue  tax  and  county  levy,  but 

of  the  party  injured;  and  that,  though  the  declaration  must  aver  that  the  dep*. 

the  party  injured  is  not  named  as  the  uty  made  the  collection.     Combs  v. 

relator    in    the    declaration    or  other  Brashears,  6  J.  J.  Marsh.  (Ky.)  631. 

pleadings,  the  fact  that  he  is  the   re-  False  Return.  —  In   an   action   by  a 

lator    is    sufficiently    shown    by     the  sheriff    upon    the    bond   of  a  deputy 

assignment  of  the  breach   and   by   a  on  account  of  a  judgment  rendered 

special  verdict  which  shows  that  such  against  the  sheriff  for  a  false  return 

person  was  considered  the  real  plain-  indorsed  upon  process  by  the  deputy 

tiff.  in  that  he  returned  process,  "  Came  to 
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recovery  thereof; t  and  it  is  held  that  the  sheriff  may  proceed  by 
action  against  his  deputy  for  failing  to  pay  over  money  collected 
by  the  latter  as  such  deputy,  without  waiting  to  be  sued  himself 
and  without  having  first  discharged  the  liability.* 

5.  Collection  of  Fees  and  Costs.  —  Where  the  statute  provides  a 
mode  for  the  collection  of  costs  and  fees  in  public  prosecutions, 
that  mode  must  be  pursued.3 

Allegation  of  Value.  —  Where  the  law  fixes  the  sums  which  the 
sheriff  is  authorized  to  charge  for  the  performance  of  certain 
official  functions,  in  an  action  by  such  officer  to  recover  such  fees 
the  complaint  need  not  allege  the  value  of  those  services.4 

hand  1st  Sept.,  1869,  at  11  o'clock;  dc-  Judgment  Against  Deputy  in  Suit 
fendant  not  to  be  found  in  my  county,"  Against  Sheriff.  —  Under  Ala.  Stat. 
the  judgment  being  rendered  on  ac-  (Aik.  Dig.  389,  §  n),  whenever  judg- 
count  of  the  falsity  of  the  clause  in  the  ment  shall  be  rendered  by  any  court  of 
return  "  not  to  be  found,"  it  was  held  this  state  against  any  sheriff  for  any 
that  in  submitting  issues  it  was  proper  failure,  neglect  of  duty,  etc.,  and  it 
to  exclude  an  issue  offered  by  the  shall  appear  to  the  satisfaction  of  the 
sheriff  involving  the  falsity  of  the  re-  court  that  such  failure,  neglect  of 
turn  generally,  and  that  the  proper  duty,  etc.,  is  the  failure,  neglect,  etc., 
issue  was  one  in  which  was  involved  of  his  deputy,  the  court  shall  on  mo- 
only  the  falsity  of  that  part  of  the  re-  fion  render  a  judgment  against  such 
turn  upon  which  the  judgment  in  the  deputy  and  securities  in  favor  of  the 
former  action  against  the  sheriff  was  principal  sheriff  for  the  whole  amount 
based.  Wasson  v.  Linster,  83  N.  Car.  of  the  judgment  and  costs.  Stephens 
575-  v.  Womack,  3  Ala.  740. 

1.  Nelms  v.  Williams.  18  Ala.  650.  2.  Ratliff  v.   Fergusoti,   86   Ky.   89; 

Revenue  —  County  as  Proper  Party. —  Kouns  v.  Davis,  2  B.  Mon.  (Ky.)278; 

Where  a  sheriff,  who  is  also  the  col-  Colter  v.   Morgan,   12  B.   Mon.  (Ky.) 

lector  of  the  state  revenue  and  county  278;    Robertson  v.  Morgan,  3  B.  Mon. 

levy  taxes,  sues  one  of  his  deputies  for  (Ky.)  307. 

moneys  collected  as  such  taxes,  which  8.  Morgan  v.  Berlin,  46  Conn.  497, 
he  has  failed  and  refused  to  pay  over  holding  that  no  assumpsit  arises  upon 
to  the  sheriff,  there  is  no  privity  of  the  part  of  a  town  until  a  proper  order 
contract  between  the  commonwealth  has  been  drawn  by  the  justice  and  pay- 
or county  and  the  deputy,  nor  agree-  ment  refused  by  the  treasurer.  See 
ment  on  his  part  to  pay  taxes  collected  also  article  Public  Officers,  vol.  17, 
to  either  the  slate  or  county  treasury,  p.  139. 

and  neither  the  commonwealth  nor  the  Claims  Against   County. —  As   under 

county  is  a  proper  party  to  the  action,  the   general,  rule   heretofore    treated, 

Ratliff  v.  Ferguson,  86  Ky.  89.  where    the    fixed    county    officers   or 

Demand.  —  An  action  by  the  sheriff  boards  or  county  commissioners  and 

can  be  maintained  against  his  deputy  the  like  disallow  a  claim,  the  remedy 

to  recover  moneys  collected  by  the  lat-  is  by  appeal  where  the  function  of  such 

ter  without  a  previous  demand.     The  boards  is  considered  as  judicial,  or  by 

same  rule  which  applies  to  common-  an  action   against   the  county   where 

law  actions  against  the  sheriff  for  fail-  such  boards  are  considered  merely  as 

ure  to  pay   over  money   collected    by  the  fiscal  agents  of  the  county.     Cros- 

virlue  of  his  office  will  apply  to  his  sen  v.  Wasco  County,  10  Oregon  in, 

deputy  when  sued  by  the  sheriff.     The  holding,    under    the  statute    in    that 

cases   which   hold    that    the    demand  state,    that    the    County    Court    acts 

must  be  made  of  the  sheriff  to  entitle  a  merely    as    the    fiscal    agent    of    the 

party  to  the  summary  remedy  by  the  county.     See  articles  Counties,  vol.  5, 

statute  are  predicated  upon  the  statutes  p.  294;  Fines  and  Costs  in  Criminal 

which  give  the  remedy,  and  cannot  be  Casks,  vol.  8,  p.  953. 

regarded  as  authority  in  actions  not  4.  Lane  v.   McEIhany,  49  Cal.  422, 

founded  upon   them.     Nelms  v.   Wil-  holding  further  that  where  such  value 

liams,  18  Ala.  650.  is  not  fixed  by  statute  there  must  be 
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IL  Peoceedings  Against  —  1,  Remedies —  a.  Rule  Against 
—  Control  of  Process.  —  Courts  have  inherent  power  to 
compel  obedience  to  the  mandates  of  their  processes  and  orders, 
and  the  parties  may  proceed  by  rule  *  and  attachment.*    And 

this  remedy  is  adopted  for  the  purpose  of  punishing  for  con- 
tempt, as  by  the  infliction  of  a  fine  or  imprisonment,8  as  well  as 

an  averment  in  the  complaint  as  to  against  him  if  upon  making  his  return 
what  the  services  reasonably  merited,  he  should  be  found  in  default,  this  is 
or  that  the  court  from  which  the  pro-  a  sufficient  compliance  with  the  de- 
cess  issued  fixed  and  certified  an  allow-  mandsof  substantial  justice.  Brannon 
ance  for  the  service;  Wilcoxson  v.  v.  Central  Bank,  18  Ga.  361. 
Andrews,  66  Mich.  553,  holding  that  2.  West  v.  Hughes,  1  Har. &  J.(Md.) 
where  the  fees  of  a  constable  are  fixed  453;  M'Gourcb  v.  Armstrong,  Col.  Cas. 
by  law  he  cannot  recover  on  a  quantum  (N.  Y.)  50;  Anonymous,  22  Wend.  (N. 
meruit.  Y.)  635;    Phillips   v.   Cunningham,  c 

Salary  of  Deputy  —  Power  to  Appoint  Yerg,  (Tenn.)  416,    See  infra%  c.  (5) 

—  Under  constitutional  provisions  au-  Failure  to  Execute  and  Return. 

thorizing  the   appointment  of  a  dep-  On  an  attachment  for  not  returning 

utv  sheriff  where  the   necessity  may  an  execution,  if  the   coroner   returns 

arise  for  such  appointment,  such  pro-  that  the  sheriff  is  in  his  custody  upon 

visions  contemplating  that  when  it  is  an    execution   against   his   body,    the 

made  to  appear  to  the  county  com  mis-  court  will  award  an  alias  attachment 

sioners  that  the  services  of  a  deputy  and  a  habeas  corpus  to  bring  up  the 

are  necessary  to  the  proper  conduct  of  sheriff.      Anonymous,   22   Wend.   (N. 

the  business  of  the  sheriff's  office  they  Y.)  635. 

may  empower  the  sheriff  to  appoint  Title. —  Before  an  attachment  issues 

such  a  deputy,  and  may  fix  the  salary  against  a  sheriff,  proceedings  are  to  be 

of  such  deputy,  a   complaint  by  the  entitled  in  the  names  of  the  parties  in 

sheriff  against  the  county  to  recover  the  suit,  but  after  the  granting  of  the 

the  salary  of  the  deputy  must  allege  attachment  the  proceedings  must  be 

that  the  county  commissioners  found  entitled    in    the   name  of  the   people, 

that  the  business  of  the  sheriff's  office  Folger  v.  Hoogland,  5  Johns.  (N.  Y.) 

required  the  appointment  of  the  dep-  235;  People  v.  Ferris,  9  Johns.  (N.  Y.) 

uty.    Taylor  v.  Canyon  County,  (Idaho  160.      See   article  Contempt,    vol.  4, 

1899)  56  Pac.  Rep.  168.  p.  764. 

1.  Leese    v.    Clark,     29    Cal.    664;  Notioe.  —  An     attachment    for    not 

Reeves  v.  Parish,  80  Ga.  222;  Phillips  bringing  in  the  body  of  the  defendant 

v.  Cunningham,  5  Yerg.  (Term.)  416;  must  be   upon   the   notice  of  a  rule. 

Pardee   v.   Robertson,   6  Hill  (N.   Y.)  Stewart  r.  Williams,  2  Johns.  Cas.  (N. 

550;  Stevens  v.  Rowe,  3  Den.  (N.  Y.)  Y.)  71.      See  also  M  Gourch  v.  Arm- 

327;    Matter  of   Dawson,   (Supm.  Ct.  strong,  Col.  Cas.  (N.  Y.)  50. 

Gen.  T.)  20  Abb.  N.  Cas.  (N.  Y.)  189.  Assumpsit  or  Attachment  to  Eeoover 

See  also  article  Sheriff's  Sales;  and  Proceeds.  —  If  the  plaintiff  in  a  junior 

infra*  III.  Summary  Proceedings.  execution  obtains  a  rule  directing  the 

Excuse  for  a  Refusal  to  execute  a  writ  sheriff  to  pay  over  money  to  him,  he 
must  be  affirmatively  shown  by  the  may  maintain  assumpsit  against  the 
sheriff  in  answer  to  a  rule  to  show  sheriff,  and  is  not  confined  to  a  pro- 
cause  why  he  should  not  execute  the  ceeding  by  attachment.  Slingerland 
writ.  Leese  v.  Clark,  29  Cal.  664.  See  v.  Swart,  13  Johns.  (N.  Y.)  255. 
also  Reeves  v.  Parish,  80  Ga.  222.  3.  Slate  v.  Tipton,   1  Blackf.  (lnd.) 

Bole  to  Return  Before  Attachment. —  166;    Custer  v.   Agnew,   83   III.    IQ4; 

It  seems  to  be  the  usual  method  first  Breuer  v.  Elder,  33  Minn.  147. 

to  require  a  return  from  the  sheriff  of  It  Is  Within  the  Discretion  of  the  Court 

what  he  has  done,  and  if  he  is  found  to  fine  or  not  to  fine  a  sheriff  for  failing 

in  default  he  is  called  upon  then  to  to  return  an  execution,  and  in  the  ab- 

show  cause  why  he  should  not  be  at-  sence  of  an  abuse  of  the  discretion  the 

tached  for  contempt.     But   it   is  said  action  of   the   court   will   not  be  dis- 

tbat  if  the  rule  nisi  when  first  taken  is  turbed.     McClelland  v.  Hobbs,  Hard. 

90  framed  as  to  notify  him  that  an  at-  (Kv.)  3. 

tachment  for  contempt  will  be  moved  Where  the  action  which  might  have 
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to  afford  a  speedy  remedy  for  the  reimbursement  of  the  party 
injured  by  the  dereliction  of  duty  complained  of.1 

b.  Mandamus.  —  Mandamus  is  also  an  available  remedy  to 
compel  the  performance  of  official  acts  which  are  enjoined  by  law.* 

Where  There  Is  a  Plain  and  Adequate  Remedy,  however,  by  an  action 
against  the  sheriff,  as  where  he  is  liable  to  an  ordinary  money 
demand  for  moneys  in  his  hands,  mandamus  is  not  an  appropri- 
ate remedy.* 

c.  Actions  —  (i)  In  General.  —  Any  neglect  or  default  of  the 
officer  amounting  to  a  breach  of  his  official  duty  will  subject  him 
to  an  action,  as  a  general  rule.4 

been  brought  for  the  failure  was  barred  Appointment  of  Appraisers.  —  Man- 
by  the  statute  of  limitations,  it  was  dam  us  is  held  to  be  the  proper  remedy 
held  that  the  party  might  resort  to  an  for  compelling  a  sheriff  to  appoint 
attachment  to  compel  the  return,  but  appraisers  to  appraise  exempt  prop- 
that  the  court  would  not  impose  a  fine  erty.  People  v.  McClay,  2  Neb.  7; 
for  his  benefit,  but  would  discharge  State  v.  Wilson,  31  Neb.  462. 
the  sheriff  upon  his  return  of  the  fi.  fa.  The  writ  has  been  denied,  however, 
and  paying  the  costs.  People  v.  Ever-  in  such  cases  against  a  constable, 
est,  4  Hill  (N.  Y.)  71.  State  v.  Sanford,  12  Neb  425,  wherein 

1.  Wakefield  v.  Moore,  65  Ga.  268;  it  was  said  that "  if,  because  it  is  ex- 
Wandling  v.  Thompson,  41  N.  J.  L.  empt  from  forced  sale  in  payment  of 
142;  People  v.  Allen,  9  Wend.  (N.  Y.)  debts,  its  release  be  desired,  it  may  be 
224;  Breuer  v.  Elder,  33  Minn.  147;  had  through  an  order  of  the  justice  to 
State  v.  Tipton,  I  Blackf.   (Ind.)  166;  that  effect." 

Kirkpatrick  v.   Ford,  2  Spears  L.  (S.         Ajter  Sale.  —  Where    property    has 

Car.)  no.     See  also  in/ra%  III.  Sum-  been  sold  and  delivered  by  the  sheriff. 

mary  Proceedings.  it  has  been  held  that  an  application  for 

2.  Quan  Wo  Chung  v.  Laumeister,  83  a  mandamus  to  compel  the  sheriff  to 
Cal.  384,  wherein  it  was  held  that  obe-  appoint  appraisers  to  appraise  the  prop- 
dience  to  an  order  made  upon  appeal  erty  as  exempt  should  be  denied.  State 
by  the  Supreme  Court  for  the  delivery  v.  Bowden,  18  Fla.  17. 

of  possession  of  property  to  the  defend-        8.  State  v.  Turner,  32  S.  Car.  348, 

ant  would  be  enforced  by  mandamus  wherein,  upon  this  principle,  when  a 

though  possession  had  since  been  ac-  writ  was  applied  for  to  compel  a  sheriff 

quired  by  third  persons  claiming  under  to  pay  over  to  the  relator  a  certain 

another  title.  sum  of  money  alleged  to  be   in  the 

Maintenance  of  Offloe  at  County  Seat. —  sheriff's  hands,  to  which  the  relator 

Mandamus  has  been  held   to  be  the  claimed  that  he  was  entitled  upon  the 

proper  remedy  to  compel  a  sheriff  to  ground  that  land  which  had  been  listed 

keep  his  office  at  the  county  seat.    State  for  taxes  in  the  name  of  the  relator 

v.  Walker,  5  S.  Car  263.  was  sold   by  the  respondent's  prede- 

Hewspaper  Advertisements.  —  Man-  cessor  in  office  for  default  in  the  pay- 
dam  us  has  been  refused,  however,  ment  of  taxes,  for  a  sum  more  than 
when  sought  for  the  purpose  of  com-  sufficient  to  pay  the  taxes  in  arrears, 
pelling  a  sheriff  to  insert  his  advertise-  etc.,  and  that  when  the  respondent's 
ments  in  some  particular  newspaper,  predecessor  went  out  of  office  he  turned 
Tillman  v.  Thrasher,  61  Ga.  15;  State  over  to  the  respondent  a  stated  sum 
v.  Holliday,  35  Neb.  327.  of  money  whereby  the  laiter  became 

Changing    Advertisements.  —  Where  liable  to  pay  the  excess  over  the  taxes 

the    sheriff    changes    his    advertising  in  arrears  for  which  the  property  was 

from  one  newspaper  to  another  in  the  sold  to  the  relator,  the  application  was 

same  county,  mandamus  does  not  lie  denied,  the  claim  of  the  relator  being 

to  compel  him  to  keep  his  advertising  held  to  be  an  ordinary  money  demand, 

in  the  first  paper,  notwithstanding  his  and  the  proper  subject  for  an  ordinary 

failure  to  give  notice  of  his  intention  action. 

to  change  in  the  paper  in  which   he        4.  Prescott     v.     Bancroft,     1    Met. 

had  formerly  advertised.     Tillman  v.  (Mass.)  501. 

Thrasher,  61  Ga.  15.  Civil  Bemedy  by  Commonwealth.  —  In 
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(2)  Common-law  Remedy.  —  Where  no  statute  gives  an  action 
against  the  sheriff  for  a  particular  act  or  omission,  the  right  and 
remedy  are  referred  to  the  principles  of  the  common  law.1 
Under  these  principles  the  action  must  be  in  form  appropriate  to 
the  cause  of  action  sought  to  be  enforced.* 

(3)  Action  on  Official  Bond.  —  Every  person  injured   by  the 

an  action  against  a  sheriff  and  his  sure-  Where   the    injury   complained  of   is 

ties  for  an  alleged  breach  of  his  official  alleged  to  result  from  the  act  of  the 

bond  in  negligently  failing  to  make  an  officer  in  accepting  an  insufficient  bond, 

arrest  on  bench    warrants   issued  on  as  in  replevin,  ihe  action  must  be  sup- 

indiciments.  the  only  question  before  ported  upon  the  principles  of  the  com- 

the  court  was  whether  the  common-  mon  law,  and  an  action  on  the  case  is 

wealth  had  a  right  for  its  own  use  to  the  proper  remedy.     Fisher  v.  Davis, 

recover  in  a  civil  suit  against  the  sheriff  Lilt.   Sel.   Cas.   (Ky.)   132.     See  also 

and  his  sureties  for  a  breach  of  their  Gary  v.  McCown,  6  Ala.  370;  O'Grady 

covenant,  and  it  was  held  that  although  v.  Keyes,  1  Allen  (Mass.)  284. 

there  was  no    precedent    in    judicial  Injunction  Against  Sheriff. —  An  illegal 

recognition   of  such   a   remedy   there  dispossession   of    the    tenant    by   the 

was  no  reason  why  it  should  not  be  sheriff  makes  the  officer  a  mere  tres- 

avallable.    Com.  v.  Reed,  2  Bush  (Ky.)  passer;  the   party  can   be  adequately 

618.  compensated  at  law,  and  an  injunction 

Bemedy  Other  than  by  Action. — Where,  will  not  be  granted  to  restrain  such 

on  account  of  the  unlawful  excess  of  conduct.    Sullivan  v.  Hearnden,  11  Ga. 

fees  charged  by  an  officer  for  serving  294. 

the  writ  of  a  prior  attaching  creditor,  Remedy  in  Equity  Against  Sheriff  at 

the  debtor's    property  was   absorbed  Trustee.  —  A  sheriff  to  whom  the  estate 

to  the  injury  of  a  subsequent  attaching  of    a  decedent    is    committed    under 

creditor,  it  was  held  that  such  subse-  statute  is  not  subject  to  suits  at  law 

quent  attaching  creditor  could  main-  by  the  creditors  of  the  decedent.    The 

tain  no  action  against  the  officer  for  sheriff  in  such  cases  is  regarded  as  a 

the  injury,  as  the  law  made  abundant  trustee,  the  statute   not   vesting  him 

provision    for  the    protection    of    the  with  the  character  of  an  administrator, 

rights  of  subsequent  attaching  credit-  and  in  that  character  he  is  peculiarly 

ors  in  that  they  could  "  petition   the  responsible  to  a  court  of  equity.    Gra- 

court  in    which  such   prior  suits  are  ham  v.  Anderson,  4  B.  Mon.  (Ky.)  406, 

pending,  for  leave  to  come  in  and  de-  citing  Williams  v.  Collins,  1  B.  Mon. 

fend  against  them  in  like  manner  as  (Ky.)  58;  Hammon  v.  Pearl,  6  T.   B. 

the  party  therein  sued  could  or  might  Mon.  (Ky.)4io. 

have  done ;"  the  court  holding  that  the  2.  Nonfeasance  —  Case  or  Assumpsit.  — 

subsequent  attaching  creditor  had  the  Case  is  the  appropriate  remedy  for  a 

same   right    to    resist    a   recovery  of  nonfeasance  based  upon  neglect  of  an 

the  unlawful  costs  as  of  an   alleged  official  duty  enjoined  by  law,  and  as- 

cUim  or  debt,  and  that  having  had  the  sumpsit   will   not  lie.      Walbridge   v. 

opportunity  and  the  right  to  become  a  Griswold,  1  D.  Chip.  (Vt.)  162. 

party  to  the  prior  attachment  suit,  and  When  a  party  is  injured  by  an  im- 

avail  himself  of  the  provisions  of  the  proper   return,    the   remedy    is    by  a 

statute  covering  such  cases,  he   was  special  action  on  the  case  showing  the 

concluded    by    a    judgment    therein,  injury  sustained.    Southerland  v.  Cun- 

Turner  v.  Norris,  35  Me.  112.  ningham,  1  Stew.  (Ala.)  438. 

1.  Walbridge  v.  Griswold,  1  D.  Chip.  Wrongful  Levy  of  Execution  —  Case  or 

(Vt.)  162.  Debt.  —  For    taking  in   execution    the 

For  Maliciously  and  Unreasonably  Exe-  property  of  the  execution  debtor  which 
euting  Frooess  with  intent  to  oppress,  was  situated  upon  the  premises  of  the 
for  keeping  property  in  an  unsafe  place  plaintiff,  and  upon  which  the  plaintiff 
and  exposing  it  to  destruction,  and  in  claimed  a  lien  as  landlord,  the  appro- 
other  instances,  the  only  remedy  is  at  priate  remedy  for  the  consequential 
common  law^  Piatt  v.  Sherry,  7  Wend,  damages  is  an  action  on  the  case,  and 
(N.  Y.)  236,  citing  Jenner  v.  Joliffe,  9  not  debt.  Byrd  v.  Cocke,  1  Wash. 
Johns.  (N.  Y.)  385.  (Va.)  232;  Beaumont  v.  Bunn,  4  N.  Ji, 

For     Taking     Insufficient     Bond. —  L.  118. 
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official  misconduct  of  a  sheriff  or  constable  may  have  an  action 
on  his  bond  for  the  damages  occasioned  by  such  injury;  the  fact 
that  the  act  causing  the  injury  is  a  trespass  does  not  make  the 
remedy  on  the  bond  merely  secondary,1  and  the  right  to  pursue 
this  remedy  against  the  sureties  does  not  depend  upon  a  prior 
recovery  against  the  officer,  where  the  bond  is  joint  and  several 
and  no  statute  requires  it.* 

Prior  Judgment  and  Leave  to  Sue  under  Statute.  —  There  have  been, 
however,  in  some  states,  statutory  provisions  upon  this  subject, 
and  such  provisions,  when  they  exist,  control  the  right  of  action 
and  the  form  of  the  remedy.* 

1.  Van  Pelt   v.  Littler,  14  Cal.  to6;  cution  (he  latter  would  become  entitled 

Bell  r.   Peck,  104  Cal.  35.    See   also  to  the  benefit  of  the  original  judgment, 

articles  Official  Bonds,  vol.  15,  p.  87  which  could  not  be  enforced  so  long 

et  seq.\  Public  Officers,  vol.   17,   p.  as  the  return  upon  the  execution  show- 

168;   and  see  infra,  (6)  (d)  Action  on  ing  full  satisfaction  of  the  judgment 

Bond.  was  permitted  to  stand.     Hamilton  v. 

When  Action  on  Bond  Ides.  —  "  The  Vaif,  2  Met.  (Ky.)  511. 

bond  is  a  contract  by  which  the  officer  2.  Governor  v.  Perkins,  2  Bibb  (Ky.) 

and  his  sureties,  in   effect,   covenant  395;  Bartlett  v.  Hunt,  17  Wis.  216,  dis- 

and  agree,  not  only  that  the  officer  will  tinguisking  People  v.  Spraker,  18  Johns, 

faithfully  perform  the  duties  enjoined  (N.  Y.)  390,  by  reference  to  the  statu- 

by  law,  but  that  he  will  not,  by  virtue  tory  provision  under  which  the  latter 

or  under  color  of  his  office,  commit  case  was  decided. 

any  illegal  or  improper  act.    The  obli-  Election.  —  The  remedy  for  nonfeas- 

gation  imposed  by  the  contract,  and  the  ance  in  office  by  way  of  action  on  the 

liability  resulting  from  a  violation  of  bond   is  cumulative,  and  the   person 

its  terms,  are  in  all  cases  primary  and  aggrieved  may,  at  his  election,  bring 

absolute,  and  the  remedy  is  the  same  an  action  on  the  case.     Briley  v.  Cope- 

whether  the  cause  of  action  result  from  land,  14  III.  38. 

the  nonfeasance  or  the  misfeasance  of  A  person  aggrieved  by  the  official 
the  officer.  It  is  no  answer  to  an  action  misconduct  of  a  constable  may  either 
upon  the  official  bond  of  an  officer  that  bring  suit  against  the  constable  and  his 
the  party  complaining  has  not  chosen  surety,  in  the  common  pleas,  on  his 
to  pursue  some  other  equally  avail-  official  bond,  or  he  may  proceed  against 
able  and  proper  remedy."  Van  Pelt  v.  the  constable  alone,  in  the  first  in- 
Littler,  14  Cal.  196;  Bell  v.  Peck,  104  stance,  before  a  justice,  and  afterwards 
Cal.  35;  Sam  Yuen  v.  McMann,  99  against  the  sutety  under  the  Act  of 
Cal.  497.  1810.     Palmer  v.  Com.,  6  S.  &  R.  (Pa.) 

Execution  Creditor  as  Purchaser —  245;  Campbell  v.  Com.,  8  S.  &  R.  (Pa.) 
Quashal  of  Levy  and  8ale  Before  Action.  414;  Evans  v.  Frey,  3  Watts  (Pa.)  208. 
—  In  an  action  against  a  sheriff  by  an  8.  In  Hew  York,  under  the  Act  of  1813 
execution  creditor  who  became  the  (2  R.  L.  N.  Y.  342),  an  action  on  a 
purchaser  under  an  execution  sale,  to  constable's  bond  could  not  be  brought 
recover  from  the  sheriff  and  his  sure*  until  after  judgment  against  the  con- 
ties  the  amount  of  his  debt,  upon  the  stable  and  leave  obtained  by  motion  in 
ground  that  by  reason  of  the  wrongful  the  court  of  common  pleas.  Davis  v. 
levy  of  the  sheriff  the  plaintiff  had  ac-  Kruger,  4  E.  D.  Smith  (N.  Y.)  350; 
quired  no  title  in  the  property  sold  New  York  v.  Brett,  2  Hilt.  (N.  Y.) 
under  the  execution,  it  was  said  to  be  560. 

very  questionable  whether  the  plaintiff  Where  leave  to  prosecute  the  consta- 

was  entitled  to  any  relief  until  he  had  ble's  bond  is  necessary,  if  such  leave  is 

first  quashed  the  levy  and  sale  under  not  obtained  before  the  commencement 

which  he  had  purchased,  by  a  direct  of  the  suit  the  defendant's  remedy  is 

and   appropriate   proceeding,   for  the  by  motion  to  the  court  to  set  aside  the 

reason   that  if   he  should   succeed  in  proceedings,   and  the  plaintiff   is  not 

holding  the  sheriff  or  his  sureties  liable  bound  to  show  upon  the  trial  that  such 

lor  the  alleged  illegal  levy  of  the  exe-  leave  was  obtained,  in  order  to  prevent 
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(4)  Penal  Actions.  —  Penal  actions  are  sometimes  provided  by 
statute  for  the  recovery  of  a  penalty  against  a  sheriff  for  desig- 
nated acts  or  omissions,  and  in  such  cases  the  party  must  bring 
himself  strictly  within  the  letter  and  spirit  of  the  statute.1 

(5)  Failure  to  Execute  and  Return.  —  For  a  failure  to  execute 
and  return  process,  whereby  loss  is  sustained,  the  party  may 
resort  to  an  action  of  debt  on  the  officer's  bond,*  or  to  an  action 

a  nonsuit.  New  York  v.  Brett,  2  Hilt,  official  misconduct,  without  evidence 
(N.  Y.)  560.  of  a  demand  upon  him  to  pay  the 
In  Wisconsin  it  was  provided  by  amount  of  the  judgment.  Tracy  v. 
statute  that  whenever  a  sheriff  was  Merrill,  103  Mass.  280. 
guilty  of  any  default  or  misdemeanor  But  as  a  party  may  waive  a  demand, 
in  his  office  the  party  aggrieved  thereby  so  he  may  obviate  the  necessity  of  it 
might  apply  to  the  Circuit  Court,  or  to  by  his  own  conduct;  and  if  he  has 
the  judge  thereof  in  vacation,  for  leave  withdrawn  from  the  jurisdiction  so 
to  prosecute  the  official  bond  of  such  that  no  demand  can  be  made,  the  party 
sheriff;  and  it  was  held  that  an  appli-  whose  duty  it  is  to  make  it  will  have 
cation  under  this  statute  could  be  ex  exhausted  his  power  when  this  appears 
parte,  and  that  it  was  not  necesfeary  to  him  upon  full  inquiry,  and  in  such 
to  show  in  the  application  that  the  a  case  no  demand  is  necessary.  FaU 
act  complained  of  would  under  the  River  v.  Riiey,  138  Mass.  338. 
circumstances  amount  to  a  "  misde-  1.  Williams  v.  State,  65  Ark.  159. 
meanor"  in  a  criminal  sense,  as  the  See  generally  article  Penalties  and 
word  was  used  in  the  statute  in  the  Penal  Actions,  vol.  16,  p.  229. 
sense  of  "  misconduct,"  but  the  appli-  Election.  —  A  party  may  waive  the 
cation  must  show  that  the  sheriff  com-  statutory  penalty  and  sue  for  the  dam- 
mitted  the  act  complained  of  in  his  ages.  Cornelia  v.  Ellis,  11  111.  584; 
official  capacity.  State  v.  Mann,  21  Amend  v.  Murphy,  69  111.  337. 
Wis.  686.  In  Crocker  v.  Waldo,  2  Root  (Conn.) 
In  Vermont,  under  statutory  pro-  251,  wherein  it  was  held  that  an  action 
visions,  the  proper  remedy  of  the  in-  lay  upon  the  statute  at  that  lime 
dividual  for  damages  sustained  in  against  an  officer  for  not  executing  a 
consequence  of  the  neglect  or  unfaith-  writ  of  execution,  and  that  said  statute 
fulness  of  the  sheriff  in  the  discharge  extended  to  executions  as  to  writs  on 
of  his  duties  was  by  suit  against  the  mesne  process,  it  seemed  that  under 
sheriff,  after  which  he  might  proceed  this  statute  the  plaintiff  could  recover 
against  the  sureties  by  scire  facias,  his  damages  as  well  as  the  penalty 
Tute  v.  James.  46  Vt.  60;  Fuller  v.  provided,  and  in  this  case  the  court 
Holmes,  1  Aik.  (Vt.)  in.  gave  judgment  for  the  plaintiff  to  re- 
in Massachusetts,  under  a  statute  au-  cover  his  damages,  but  did  not  set  any 
thorizing  persons  injured  by  the  breach  fine  upon  the  officer.  Compare  Phoenix 
of  the  constable's  bond  given  to  the  Ins.  Co.  v.  McEvoney,  52  Neb.  572. 
treasurer  of  the  city,  to  maintain  an  2.  Governor  v.  Baker,  14  Ala.  652, 
action  upon  the  official  bond  in  the  debt  on  bond  for  failure  to  return  an 
name  of  the  treasurer,  provided  a  judg-  attachment;  State  v.  Kirby,  6  Ark.  453, 
ment  of  malfeasance  or  misfeasance  or  debt  on  bond  for  failure  to  levy  an 
for  nonpayment  of  money  collected  execution;  Wilson  v.  Young,  58  Ark. 
shall  have  first  been  recovered  by  such  593,  debt  on  bond  for  failure  to  return 
person  against  the  constable,  it  was  an  execution.  See  also  Hammetl  v. 
held  that  a  judgment  recovered  in  an  State,  7  Ark.  220,  which  was  debt  on 
action  of  replevin  against  the  constable  bond  for  failure  to  take  the  body  of  the 
for  nominal  damages  and  costs  is  suffi-  defendant  in  execution  under  a  writ 
cient  to  lay  the  foundation  for  an  action  commanding  the  levy  of  goods,  etc., 
upon  the  bond,  it  being  a  judgment  for  and  in  default  thereof  to  arrest  his 
a  misfeasance.     Tracy  v.  Warren,  104  body. 

Mass.  376.  Act    Most    Constitute    Breach.  —  An 

An  action  cannot  be  maintained  upon  action  on  a  constable's  bond  cannot  be 

a  constable's  official  bond  on  proof  of  a  maintained  where  the  statutory  bond 

judgment  against   him  in  a  suit   for  of  such  officer  is  to  pay  such  money 
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on  the  statute  in  such  cases  made  and  provided,1  or  to  an 
action  on  the  case.9 

Final  Process —  Failure  to  Saturn,  —  At  common  law  no  action  lay 
for  a  failure  to  return  an  execution.  The  remedy  was  by  rule  to 
compel  a  return  and  attachment  and  punishment  for  contempt; 
but  where  such  process  is  returnable,  and  under  the  various  stat- 
utes prevailing,  an  action  may  be  maintained  for  such  miscon- 
duct to  recover  the  damages  sustained.3 

(6)  Wrongful  Taking  of  or  Levy  upon  Property  —  (a)  Trespass  or 
Trover.  —  Where  an  officer  having  process  in  his  hands  for  execu- 

as  the  constable  shall  become  liable  to  attachment,  and  a  false  return  that  he 

pay,  etc..  though  the  constable  neglects  had  made  such  attachment.     See  also 

to   return  an  execution,  as  this  is  no  Swan  v.  Bridgeport,  70  Conn.  143. 

breach  of  the  bond  unless  money  has  Concurrent  Bemedies —  Debt  and  Case, 

come     into     the    constable's    hands.  —  In  Pierce  z\  Sheldon,  13  Johns.  (N. 

Warner  v.  Racey,  20  Johns.  (N.  Y.)  Y.)   191,  it  was   held  that   under  the 

74.  statute  which  provided  a  remedy  '*  by 

1.  Crocker  v.  Waldo,  2  Root  (Conn.)  action  of  debt  "  against  a  constable  for 
251,  holding  that  an  action  lay  upon  not  serving  and  returning  an  execu- 
tive statute  in  force  at  that  time  for  not  lion,  trespass  on  the  case  would  not  lie. 
executing  a  writ  of  execution,  and  that  But  in  Piatt  v.  Sherry,  7  Wend.  (N.  Y.) 
the  statute  extended  to  executions  as  236,  upon  the  principle  that  if  the 
to  writs  on  mesne  process;  Pearkes  v.  statute  gives  a  remedy  in  the  affir ma- 
Freer,  o  Cal.  642.  tive,  without  a  negative  express  or  im- 

2.  Griffin  v.  Ganaway,  6  Ala.  148,  plied,  for  a  matter  which  is  actionable 
which  was  an  action  on  the  case  for  at  common  law.  the  party  may  sue  at 
failure  to  levy  an  attachment;  Spence  common  law  as  well  as  upon  the 
v.  Tuggle,  zo  Ala.  538,  which  was  an  statute,  it  was  held  that  an  action  on 
action  on  the  case  against  the  sheriff  the  case  might  be  maintained  upon  a 
for  not  serving  a  ca.  sa. ;  Wal bridge  v.  case  founded  upon  the  express  mal- 
Griswold,  1  D.  Chip.  (Vt.)  162,  hold-  feasance  of  the  officer  in  making  a 
ing  that  where  the  statute  provides  levy  upon  property  sufficient  to  satisfy 
a  remedy  for  the  "  wilful  "  refusal  or  an  execution,  and  then  voluntarily  re- 
neglect  of  an  officer  to  serve  or  return  linquishing  it  for  the  body. 

a  writ,  if  there  is  any  degree  of  negli-  8.  Stevens  v.   Rowe,  3  Den.  (N.  Y.) 

gence  on  the  part  of  the  officer  less  327;  Pardee  v.   Robertson,  6  Hill  (N. 

than   wilful   or   which    could    not   be  Y.)  550  [citing  Com.  v.  McCoy,  8  Watts 

deemed  to  be  wilful  an  action  on  the  (Pa.)  153;  Moreland  v.  Leigh,  1  Stark, 

statute  is  not  the  proper  remedy,  but  388,  2  E.  C.  L.  150];  Com.  v.  Magee,  8 

the  party  must  seek  his  redress  in  an  Pa.  Si.  240;  Wilson  v.  Young,  58  Ark. 

action  at  common  law.     See  also  Swan  593. 

v.  Bridgeport,  70  Conn.  143.  Bemedies  Not  Exclusive.  —  An  action 

Neglect  to  Serve  Mesne  Process  or  a  on  the  case  will  lie  against  a  sheriff  for 

False  Return  of  such  process  is  not  itself  not   returning    an   execution,    or    the 

the   legal    injury.      A   distinction   be-  party  may  proceed   by  attachment,  at 

tween  the  case  of  mesne  and  final  pro-  his   election.     Burk   v.   Campbell,    15 

cess  in  this  regard  has  been  said  to  be  Johns.  (N.  Y.)  456,  in  which  it  is  said 

one  rather  of  practice  than  of  principle,  that  this  principle  is  fully  recognized 

actual    damages    being  necessary  in  in  Hinman  v.  Brees,  13  Johns.  (N.  Y.) 

both  cases  to  the  right  of  action;  the  529. 

only  difference  being  that  in  the  case  But  an  attachment  may  be  resorted 

of  final  process  damage  is  presumed  to  though  an  action  against  the  sheriff 

though  it  may  be  disproved,  while  in  for  not  returning  a  fi.  fa.  is  barred  by 

the  case  of  mesne  process  damage  must  the  statute  of  limitations.     People  v. 

be  proved.     Hartford  County  Bank  v.  Everest,  4  Hill  (N.  Y.)  71. 

Waterman,  26  Conn.    324,   which  was  Payment  into  Court.  —  In  assumpsit 

an  action  on  the  case  founded  upon  the  against  the  sheriff  for  money  had  and 

neglect  of  the  officer  to  make  a  valid  received,  the  ruling  of  a  sheriff  to  re- 
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tion  wrongfully  seizes  and  sells  thereunder  property  which  does 
not  belong  to  the  person  against  whose  property  the  process  is 
directed,  he  may  be  sued  in  trespass  for  the  wrongful  taking,1  as 
is  also  held  where  the  officer  seizes  exempt  property  under  an 

turn  an  execution  after  the  commence-  the  sheriff  is  sued  for  an  injury  done  by 
ment  of  the  suit  is  not  an  abandonment  his  deputy  to  the  person  or  property  of 
of  the  action,  and  the  return  of  the  another,  trespass,  and  not  case,  is  the 
execution  and  the  payment  of  the  proper  action.  The  plaintiff  has  his 
money  into  court  will  not  discbarge  election  to  sue  the  sheriff  or  his  deputy, 
the  sheriff's  liability;  the  proceeding  but  the  action  must  be  the  same 
is  in  aid  of  the  action,  and  the  money  against  either.  For  the  act  is  con- 
is  considered  as  voluntarily  paid  in,  sidered  in  law  to  be  done  directly  and 
and  the  sheriff  cannot  avail  himself  of  personally  by  the  sheriff  himself;  which 
such  payment  except  by  compliance  differs  it  from  the  case  of  a  master 
with  the  established  practice  in  cases  called  to  answer  for  the  wrongs  of  his 
of  payment  of  money  into  court.  Dy-  servant  in  his  employment.  *  *  * 
gert  v.  Crane,  I  Wend.  (N.  Y.)  535.  In  general,  the  true  distinction  is,  when 

Aotion  After  Betuxn.  —  An  action  will  the  injury  is  done  directly  by  the  person 

not  lie  against  an  officer,  for  not  re-  sued,  the  action   should   be  trespass; 

turning  the  execution  within  the  return  when  it  is  consequential,  as  when  done 

day,  after  the  execution   is  returned  by  a  servant,  and  the  master  is  sued 

and  satisfied.     Libret  v.  Child,  1  Root  on  account  of  his  liability  for  the  acts 

(Conn.)  264.  of  his  servant,  rase  is  proper.     Here 

Where  the  return  is  actually  made,  a  the  sheriff  is  considered  as  having  done 

party  may  resort  to  an  action  for  an  the  wrong  himself,  and  is  not  conse- 

injury  occasioned  thereby,  though  to  quentially    but    directly    answerable, 

compel  a  proper  return  rule  and  attach-  Where  trespass  is  the  proper  action, 

ment  would  be  a  proper  remedy.   Phil-  case  does  not  lie."    Campbell  v.  Phelps, 

lips  v.  Cunningham,  5  Yerg.  (Tenn.)  17   Mass.    244.      Compare    Dayton    v. 

416.  Lynes,  30  Conn.  351. 

At  Common  Law  an  action  on  the  Legal  Beeord  Title  in  Execution  Debtor. 

case  against  a  sheriff  did  not  lie  for  —  Where  the  debtor  in  an  execution 

not  having  the  money  at  the  return  holds  the  legal  record  title  to  real  es- 

day  of  the  fi.  fa.,  which  is  said  to  be  tate,  it  is  held  that  neither  the  owner, 

the  reason  why  no  precedents  can  be  his   tenant,   nor    any   person  holding 

found  in  the  books  of  a  declaration  under    him    can     maintain     trespass 

against  him  for  neglect  of  duty  in  this  against  an    officer  for   entering  upon 

respect.     The  practice  was  to  compel  the  real  estate  and  levying  the  execu- 

a  return  and  seek  a  remedy  upon  that  tion  thereon.     Knight  v.  Mayberry,  48 

for  the  injury.     Pardee  v.  Robertson,  Me.  158,  in  which  case  it  seems  that 

6  Hill  (N.  Y.)  552.  the  court  considered  that  the  remedy 

1.  Beatty  z>.   Holloway,  4  Ala.  178;  of  the  equitable  owner  of  the  real  es- 

Kirksey  v.  Dubose,  19  Ala.  43;  Watson  tate,  who  claims  that  the  levy  of  an 

v.  Tool,  36  Ala.  13;  Crump  v.  Starke,  execution   upon  it  as  the  property  of 

23  Ark.  132;  Jamison  v.  Hendricks,  2  one    having    only  the    legal    title    is 

Blackf.  (Ind.)  94;  Richardson  v.  Hall,  fraudulent  as  against  him,  is  in  equity, 

21    Md.    399;    Bean    v.    Hubbard,    4  thoqgh  the  court  refused  to  express  an 

Cush.  (Mass.)  86;  Hallowell,  etc.,  Bank  opinion   in   relation    to    the  legal  or 

v.  Howard,  14  Mass.  181;  Grinnell  v.  equitable  rights  of  the  party. 

Phillips,   1    Mass.   530;    Campbell  v.  Acts  Equivalent  to  8eiznre. —  Where 

Phelps,  1  Pick.  (Mass.)  62;  Ackworth  the  sheriff   disregards   notice  of  title 

v.    Kempe,    1    Dougl.   40;    Burgin    v.  and  proceeds  to  advertise  and  sell  the 

Burgin,  1  Ired.  L.  (N.  Car.)453;  Saund-  goods  of  a  stranger  to  the  execution, 

erson  v.  Baker,  3  Wils.  C.  PI.  309,  2  he  exercises  an  authority  over  them 

W.  Bl.  832.  against  the  will  of  the  owner,  and  so 

Trespass  and  Not  Case  is  the  proper  far  invades  a  right  of  property  as  to 

remedy  against  a  sheriff  who  serves  an  subject  himself  to  an  action  of  trespass, 

execution  after  it  has  expired.     Vail  whether  he  has  made  manual  seizure 

v.  Lewis,  4  Johns.  (N.  Y.)  450.  or  not.     Freeman  v.  Apple,  99  Pa.  St. 

Wrong    Done  by  Deputy.  —  "Where  264. 
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attachment  or  execution,1  or  in  trover  for  the  conversion  of  such 
property,3  where  the  plaintiff  was  in  possession  at  the  time  of  the 
alleged  wrong,  or  was  entitled  to  immediate  possession  at  that 
time.3 

Abuse  of  Authority  After  Taking.  —  Although  the  original  taking  is 
lawful,  the  officer  may  become  a  trespasser  by  abuse  of  his 
authority  after  the  taking,  and  in  such  a  case  an  action  of  tres- 
pass is  an  appropriate  remedy.4 

(b)  Sfieet  of  Statutory  Itemed y  —  Indemnity  Bond  and  Claim  to  Property.  — 
The  common-law  right  to  sue  for  a  wrongful  seizure  of  one's 
property  under  process  is  not  taken  away  by  the  execution  of  an 
indemnity  bond   to  the  officer,5  or  by  reason  of  his  statutory 

1.  Stephens  v.  Law  son,  7  Blackf.  properly  is  taken  in  execution  from  a 
(Ind.)  275;  Bean  z\  Hubbard,  4  Cash,  mere  bailee  during  pleasure,  the  owner 
(Mass.)  86;  Hulchinson  v.  Whitmore,  has  such  a  right  of  immediate  posses- 
90  Mich.  255;  Lynd  v.  P'cket,  7  Minn,  sion  as  will  entitle  him  to  maintain 
184;  Murphy  v.  Sherman,  25  Minn.  196.  trover.     Manders  v.  Williams,  4  Exch. 

But  in  South  Carolina  it  was  held  that  339,  18  L.  J.  Exch.  437. 

the  claimant  must  demand  the  right  Demand.  —  Where  a  sheriff  in  levying 

given   him  by  the  constitution  of  that  an  execution  becomes  a  trespasser,  as 

state.     Oliver  v.  White,  18  S.  Car.  242.  where  he  levies  upon  property  not  be- 

2.  Woodbury  v.  Long,  8  Pick.  (Mass.)  longing  to  the  execution  debtor,  the 
543;  Boulware  v.  Craddock,  30  Cal.  owner  may  bring  an  action  for  the  con- 
190;  Jamison  v.  Hendricks,  2  Blackf.  version  without  a  previous  demand. 
(Ind.)  04.  Woodbury  v.    Long,   8   Pick.   (Mass.) 

▲  Tortious   Taking    is    sufficient    to  543;  Masten  v.  Webb,  24  Hun  (N.  Y.) 

maintain  an  action  of  trover.     Wood-  go;    Boulware   v.   Craddock,   30    Cal. 

bury  v.   Long,   8   Pick.   (Mass.)    543;  190;  Jamison  v.  Hendricks,  2  Blackf. 

Norris  v.  McCanna,  29  Fed.  Rep.  757.  (Ind.)  94. 

3.  Herring  v.  Patten,  18  Tex.  Civ.  It  is  otherwise  where  the  property 
App.  147;  Bradley  v.  Copley,  1  C.  B.  was  in  the  possession  of  the  defendant 
685,  50  E.  C.  L.  685,  9  Jur.  599;  Wat-  in  the  process.  Tuttle  v.  Robinson,  78 
son  v.  Macquire,  5  C.  B.  836,  57  E.  C.  III.  332;  Vose  v.  Stickney,  8  Minn.  75. 
L.  836.  4.  Bean  v.  Hubbard,  4Cush.  (Mass.) 

Temporary  or  Permanent  Injury.  —  If  86;  Snydacker  v.  Brosse,  51  111.  357. 
the  injury  to  the  property  is  temporary  See  also  Briggs  v.  Taylor,  35  Vt.  57, 
only,  the  person  in  possession  is  the  holding  that  a  plaintiff  beirg  the  gen- 
only  one  who  has  sustained  damage,  eral  owner  of  properly  attached  by  one 
but  if  the  injury  is  permanent  the  of  his  creditors  can  maintain  a  suit 
reversioner  is  entitled  to  the  action,  against  the  attaching  officer  for  dam- 
Herring  v.  Patten,  18  Tex.  Civ.  App.  ages  done  to  the  property  attached 
147.  through  the  officer's  negligence,  while 
A  Mortgagor  of  chattels  may  main-  the  suit  upon  which  the  property  is  at- 
tain an  action  for  conversion  against  tached  is  still  pending. 
one  not  claiming  under  the  mort-  The  Act  of  Belling  properly  taken  by 
gagee.  Brickley  v.  Walker,  68  Wis.  a  deputy  under  an  attachment,  no  mat- 
563;  Vaughan  v.  Thompson,  17  111.  78.  ter  how  it  came  into  his  possession,  if 
A  Mortgagee  having  the  immediate  it  was  the  property  of  the  plaintiff,  con. 
right  of  possession  may  maintain  an  stitutes  such  a  taking  as  will  enable 
action  of  replevin  against  an  officer  for  trespass  to  be  maintained  against  the 
a  wrongful  seizure  of  the  property,  re-  sheriff.  Burns  v.  Taylor,  3  Port.  (Ala.) 
plevin  being  a  substitute  for  trespass  187. 

and  trover.  Frisbee  v.  Langworthy,  5.  Howard  v.  Conde,  22  Oregon  586, 
11  Wis.  378.  See  also  Appleton  Mill  wherein  it  is  said:  "  This  was  the 
Co.  v.  Warder,  42  Minn.  117;  Watson  rule  adopted  in  Belkin  v.  Hill,  53  Mo. 
v.  Macquire,  5  C.  B.  836,  57  E.  C.  L.  492,  under  a  statute  very  similar  to 
836.  ours  in  this  respect.  And  this  con- 
property  in  Hands  of  Bailee. —  Where  struction  was  followed  in  State  v.  Mc- 
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remedy  to  try  his  claim  to  the  property.1 

(c)  Beplevin  or  Detinue  —  Waiver  of  Tort.  —  Where  the  sheriff  or  con- 
stable seizes  the  property  of  one  under  an  attachment  against 
another,  the  owner  of  the  property  may  waive  the  tort  and  sue 
for  the  detention;3  and  replevin  is  an  available  remedy  against 
such  officer,  as  against  any  one  else,  when  he  has  unlawfully 
taken  property  under  process  from  one  who  is  entitled  to  the 

possession  thereof,3  though  at  common  law,   if  chattels  were 

Bride,  81  Mo.  349.     It  was  there  held  order  for  restoration  to  the  claimant, 

that,  in  the  absence  of  statutory  prohi-  made  in  a  trial  of  the  right  of  property 

bition,  the  claimant  of  property  levied  levied  in  execution  issued  upon  a  judg- 

upon  by  a  sheriff,  and  as  to  which  an  ment  of  another  justice,  was  held  not 

indemnifying  bond  has  been  given  the  conclusive  of  the  right  of  property  in 

officer,  is  not  restricted  to  his  remedy  said  claimant,  in  a  subsequent  action 

on  the  bond,  but  may  sue  the  sheriff  for  its  conversion,    brought    by    the 

for  the  trespass  or  conversion.     The  claimant  against  the  plaintiff  in  exe- 

condilion  of  the  statutory  undertaking  cution  and  the  constable  who,  in  dis- 

seems  10  imply  as  much.     There  is  a  regard  of   such  order,   had   sold  the 

provision  in  the   undertaking  for   the  property  on  execution.     Armstrong  v. 

indemnity  of  the  sheriff.     If  he  cannot  Harvey,  11  Ohio  St.  597. 
be  sued,  and  is  not  liable  for  taking  the        8.  Governor  v.  Gibson,  14  Ala.  326; 

property  of  a  stranger  to  his  writ  and  Daniel    v.    Hardwick,    88    Ala.    559; 

applying  it  thereon,  against  whatclaim  Owings  v.  Frier,  2  A.  K.  Marsh.  (Ky.) 

or  damages  is  he  indemnified?    The  268,  citing  Mansell  v.   Israel,  3   Bibb 

sheriff's  right  to  indemnity  under  the  (Ky.)  510. 

bond  only  arises  after  he  has  paid  the        8.  See   Ferguson   v.    Eh  re  n  berg,   39 

true  owner  the  damages  sustained  for  Ark.  420;  Miller  v.  Bryan,  3  Iowa  58; 

the  wrongful  levy.     Until  the   sheriff  Smith    v.  Montgomery,   5    Iowa   370; 

has  been  compelled  to  pay  damages  on  Ralston  v.  Black,  15  Iowa  47;  Cooley  v. 

account  of  his  official  acts,  which  are  Davis,  34  Iowa  128;  Funk  v.  Israel,  5 

entirely  for  the  benefit  of  the  plaintiff  Iowa  450;   Tracy  v.  Warren,  104  Mass. 

in  the  writ,  he  has  sustained  no  injury,  377;  Frisbee  v.  Langworthy,  11  Wis. 

and  therefore  could  have  no  cause  of  378,  holding   that  where   property  is 

action."     See  also  Berwald  v.  Ray,  165  subject  to  the  lien  of  a  mortgagee  the 

Pa.  St.  192.  mortgagee  has  immediate  right  to  pos- 

1.  St.  Louis,  etc.,  R.  Co.  v.  Castello.  session,  and  that  an  officer  who  levies 

28  Mo.  379.     As  to  actions  for  the  trial  upon  the  whole  property  in  defiance  of 

of  right  of  property,  see  article  Right  this  right  is  a  trespasser,  and  the  mort- 

of   Property,   Trial  of,   vol.    18,  p.  gagee   may  bring   replevin,  which   is 

1 164..  a  substitute  for  trespass  and  trover. 

Effect  of  Decision  in  Trial  of  Bight  of  without  previous  demand. 
Property.  —  Where    proceedings  for  a        Action    Available    Immediately    upon 

trial  of  right  of  property  resulted  in  an  Change  of  Custody.  —  Where  property  is 

order  of  restitution,  it  was  held   that  taken  from  a  person  under  an  attach- 

this    was  no   bar  to  an  action  by  the  ment,  the  plaintiff  is  entitled  to  resort 

claimant   against  the  officer  for  dam-  to  replevin,  eo  instanti  that  the  officer 

ages  for    the   seizure   and   detention,  levies  upon  the    property  and   takes 

Abbey  v.  Searls,  4  Ohio  St.  598.  custody  and  possession  thereof,  and  is 

A  Decision  Against  the  Claimant  was  not  bound  to  wait  until  the  attachment 

held  conclusive  as   between  him  and  is  completed  in  all  its  details:  nor  is 

the  sheriff.     While  no  person  is  bound  he  piecluded  from  bringing  his  action 

to  claim  his  property  under  the  stat-  by  any  error  in  such  details,   as  the 

ute,  but  he  may  at  once  commence  his  error  does  not  restore  the  possession, 

action  against  the  sheriff,  if  he  prefer  Jackson  v.  Hubbard,  36  Conn.  13. 
the  statutory  remedy  he  ought  to  be        Exempt     Property.  —  In     Wilson     v. 

concluded  by  it.     Patty  v.  Mansfield,  8  Stripe,  4  Greene  (Iowa)  551.it  was  held 

Ohio  369.  that  the  iailure  of  the  party  to  avail 

But  the  Judgment  of  a  Justice  of  the  himself   of  a   motion   to   dissolve   the 

Peace  in  favor  of  the  claimant,  and  his  attachment  or  to  have  such  property 
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wrongfully  taken  by  virtue  of  legal  process,  the  remedy  of  the 
owner  was  by  an  action  of  trespass  or  trover  against  the  officer, 
as  an  action  of  replevin  lay  to  take  such  chattels  from  the  posses- 
sion of  any  person  who  unlawfully  held  them,  unless  they  were 
in  the  custody  of  the  law;  *  the  common  law  in  this  regard  being 
altered  by  statute  to  the  extent  above  indicated. 

(d)  Action  on  Bond.  —  So  a  wrongful  levy,  being  a  breach  of  the 
officer's  official  bond,  is  the  proper  subject  for  an  action  on  the 
officer's  bond  against  the  officer  and  his  sureties,  to  recover  dam* 
ages  for  the  breach  of  the  condition  for  the  faithful  performance 
of  the  duties  of  the  office.* 

released  does  not  deprive  him  of  bis  TrespaM  Colore  Officii.  —  This  ques- 

remedy  by  an  action  of  replevin,  such  tioo,  however,  depends  upon  the  ques- 

action  being  authorized  by  the  code  to  tion  of  substantive  right,  or  whether 

recover  possession  of  personal  property  the  act  complained   of    is    in   fact  a 

taken  under  legal  process.     Smith   v.  breach  of    the  official   bond;    and   in 

Montgomery,  5   Iowa  370;   Cooley   v.  order  that  the  statement  made  in  the 

Davis,  34  Iowa  128.  text  may  not  be  taken  as  an  attempt 

Where  the  statute  names  no  specific  to  treat  the  latter  question  it  may  be 

property  or  kind  of  property  as  exempt  added  that  in  announcing  the  remedy 

from  execution,  but  provides  in  gen-  the  right  has  been  assumed  to  exist, 

eral  terms  for  an  exemption  of  a  cer-  Thus  cases  are  cited  above  wherein  the 

tain    amount    of    property    fixed     by  wrong  complained  of  was  a  levy  upon 

money  value,  and  further  provides  that  property  of  the  plaintiff  upcn  process 

in  order  to  avail  himself  of  this  exemp-  against  another   person,   and   in    an- 

tion  the  party  must  file  an  inventory,  nouncing  that  the  party   complaining 

etc.,  it  is  held  that  replevin  cannot  be  might  pursue  his  remedy  against  the 

maintained  until   after  inventory,  ap~  sheriff  and  his  sureties  on   his  official 

praisement,  and  selection  made  under  bond  it  has  been  assumed  that  such  an 

the  statute.     Mann  v.  Welton,  21  Neb.  act  is  a  breach  of   the  official   bond. 

541.  Of  course,  where  such  an  act  is  held 

1.  Cooley    v,   Davis,   34   Iowa   128;  not  to  charge  the  sureties  on  the  offi- 

Funk  v.   Israel,   5    Iowa    438    [citing  cial  bond  of  the  sheriff  with   liability, 

Cromwell  v.  O wings,  7  Har.  &J.(Md.)  an  action   on  the  bond  would  not  be 

55;  Ilsley  v.  Stubbs,  5  Mass.  280].  proper.     For  convenience  the  doctrine 

Defendant  in  Process.  —  In   Hawk  v.  as  to  such  liability  may  be  sufficiently 

Lepple,  51  N.  J.  L.  208,  it  is  held  that  indicated  by  the  following  extract  from 

a  defendant  whose  goods  are  seized  by  the  opinion  in  Lammon  v.  Feusier,  in 

an  officer  in  obedience  to  the  command  U.  S.  20.     "  The  view  that  the  sureties 

of  legal  process  cannot,  under  any  cir-  are  not  liable  in  such  a  case  has  been 

cumstances,  maintain  replevin  against  maintained    by  decisions  of  the  Su- 

such  officer  for  the  goods  so  taken  into  preme  Courts  of  New  York,  New  Jer- 

legal  custody.  sey.  North   Carolina,   and  Wisconsin, 

8.  And   it  is  no  objection  that  the  and   perhaps    receives  some    support 

sureties  are  sued  for  the  breach  of  con-  from     decisions     in     Alabama,    Mis* 

tract,  and  the  principal  as  a  trespasser,  sissippi,  and  Indiana.     Ex  p.  Reed,  4 

making  an  improper  joinder.     Bell  v.  Hill  (N.  Y.)  572;  People  v.  Schuyler, 

Peck,  104  Cal.  35  [citing  Van  Pelt  v.  5  Barb.  (N.  Y.)  166;  State  v.  Conover,  28 

Littler,  14  Cal.  196;  Black  v.  Clasby,  N.  J.  L.  224;  Slate  v.  Long,  3  Ircd.  L. 

97  Cal.  482;  Sam  Yuen  v.  McMann,  99  (N.  Car.)  415;  State  v.  Brown,  11  Ired. 

Cal.  497] :  State  v.  White,  88  Ind.  593;  L.  (N.   Car.)   141;    Gerber  v.  Ackley, 

Com.  v.  Stockton,  5  T.  B.  Mon.  (Ky.)  32    Wis.   233,   37    Wis.   43;    Governor 

T92;  Archer  v.  Noble,  3  Me.  418;  State  v.  Hancock,  2  Ala.  728;  McElhaney  v. 

v.  Moore,   19  Mo.  369;    State  v.  Jen-  Gilleland,     30    Ala.    183;     Brown    v. 

nings,  4  Ohio  St.  418;  People  v.  Schuy-  Mosely,    11   Smed.   &  M.  (Miss.)  354; 

ler,  4  N.  Y.  173;  Lammon  v.  Feusier,  Jenkins    v.    Lemonds,    29    Ind.    294; 

in  U.S.  17.    See  also  article  Official  Carey  v.   State,  34  Ind.  105.     But  in 

Bonds,  vol.  15,  p.  87.  People  v.  Schuyler,  4  N.  Y.  173,  the 
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(7)  False  Return.  —  For  damages  sustained  by  reason  of  a  false 
return  the  party  may  sue  on  the  official  bond,1  or  he  may  bring 
an  action  for  the  penalty  prescribed  by  the  statute,2  or  an  action 
on  the  case  for  the   damages  sustained,3  which  latter  remedy 

under  the  common-law  rule  was  said  to  be  exclusive  of  the  right 
to  impeach  the  verity  of  an  official  return.4     But  in  order  to 

judgment  in  People  v.  Schuyler,  5  Joinder  of  Penalty  and  Damages. —  Un- 
Barb.  (N.  Y.)  166,  was  reversed^  and  der  a  statute  providing  a  penalty  for 
the  case  Ex  p.  Reed,  4  HilKN.  Y.)  572,  a  false  return,  and  making  the  officer 
overruled*  by  a  majority  of  the  New  liable  also  for  damages  to  the  party 
York  Court  of  Appeals,  with  the  con-  aggrieved,  it  seems  that  the  action 
currence  of  Chief  Justice  Bronson,  who  may  be  for  the  recovery  of  the  penally 
had  taken  part  in  deciding  Reed's  as  well  as  the  actual  damages.  Huff- 
case.  The  final  decision  in  People  v.  aker  v.  Greer,  1  Coldw.  (Tenn.)  160. 
Schuyler  has  been  since  treated  by  the  8.  Stewart  v.  Houston,  25  Ark.  311; 
Court  of  Appeals  as  settling  the  law  Hartford  County  Bank  v.  Waterman, 
upon  this  point.  New  York  v.  Sib-  26  Conn.  324;  Hunter  v.  Sioneburner, 
berns,  3  Abb.  App.  Dec.  (N.  Y.)  266.  92  111.  75;  Ross  v.  Weber,  26  111.  aai; 
and  New  York  v.  Ryan,  7  Daly  (N.  Y.)  Slay  ton  v.  Chester,  4  Mass.  478;  Bean 
436;  Cumming  v.  Brown,  43  N.  Y.  v.  Parker,  17  Mass.  591;  Sawyer 
514;  People  v.  Lucas,  93  N.  Y.  585.  v.  Whittier,  2  N.  H.  315;  Bolles  v. 
And  the  liability  of  the  sureties  in  such  Bowen,  45  N.  H.  124;  Clough  v.  Mon- 
cases  has  been  affirmed  by  a  great  pre-  roe,  34  N.  H.  381;  Every  v.  Edgerton, 
ponderance  of  authority,  including  de-  7  Wend.  (N.  Y.)  259;  Knowles  v.  Lord, 
cisions  in  the  highest  courts  of  Penn-  4  Whart.  (Pa.)  500;  Jacobs  v.  People's 
sylvania,  Maine,  Massachusetts,  Ohio,  Electric,  etc.,  Co.,  21  Pa.  Co.  Ct.  492. 
Virginia,  Kentucky,  Missouri,  Iowa,  See  also  Wright  v.  Darlington,  ro8  Pa. 
Nebraska,  Texas,  and  California,  and  St.  372;  Wyliev.  Birch,  4  Q.  B.  566,  45 
in  the  Supreme  Court  of  the  District  of  E.  C.  L.  566,  3  Gale  &  D.  629. 
Columbia.  Carmack  v.  Com.,  5  Binn.  Statute  Declaratory  of  Procedure.  —  In 
(Pa.)  184;  Brunott  v.  M'Kee,  6  W.  &  S.  Tombeckbee  Bank  v.  Godboid,  3  Stew. 
(Pa.)  513;  Archer  v.  Noble,  3  Me.  418;  (Ala.)  240,  it  is  held  that  although  an 
Harris  v.  Hanson,  11  Me.  241;  Green-  action  on  the  case  is  given  by  statute 
field  v.  Wilson,  13  Gray  (Mass.)  384;  against  a  sheriff  for  a  false  return  on  an 
Tracy  v.  Goodwin,  5  Allen  (Mass.)  409;  execution,  the  statute  can  only  be  re- 
State  v.  Jennings,  4  Ohio  St.  418;  garded  as  declaratory  of  the  procedure, 
Sangster  v.  Com.,  17  Gratt.  (Va.)  124;  and  does  not  profess  to  interfere  with 
Com.  v.  Stockton,  5  T.  B.  Mon.  (Ky.)  the  nature  of  the  action  and  the  princi- 
192;  Jewell  v.  Mills,  3  Bush  (Ky.)  62;  pies  which  control  it  as  a  common-law 
State  v.  Moore,  19  Mo.  369;  State  v.  remedy.  Hence  the  plaintiff,  to  entitle 
Fitzpatrick,  64  Mo.  185;  Charles  v.  himself  to  a  recovery,  must  prove  that 
Haskins,  11  Iowa  329;  Turner  v.  Kil-  he  has  sustained  damages,  and  to  what 
Han,  12  Neb.  580;  Holli man  v.  Carroll,  extent. 

27  Tex.  23;  Van  Pell  v.  Littler,  14  Cal.  4.  See  last  preceding  note,  and  see 

194;  U.  S.  v.  Hine,  3  Mac  Arthur  (D.  article  Returns,  vol.  18,  p.  901. 

C.)  27."    See  also  article  Sheriffs  and  Where  Objection  Wa»  Made  in  the  Orig- 

Cons tables,   Am.   and   Eng.    Encyc.   of  inal  Suit  in    which    the    process   was 

Law.  returned,  and   the  defendant  had  an 

1.  Craven  v.  Higginbothan,  83  Ala.  opportunity  to  appear  and  defend,  it 
429;  Winningham  v.  State,  56  Ind.  243;  has  been  held  that  he  thereby  lost  his 
Wilson  v.  Young,  58  Ark.  593,  which  remedy  by  action  for  a  false  return, 
case  was  decided  under  a  statute  mak-  Bennett  v.  Bell,  (Ky.  1898)  46  S.  W. 
ing  principal  and  surety  liable  in  an  Rep.  4,  in  which  case  it  was  said:  "  It 
action  on  the  official  bond  for  the  whole  is  true  that  the  petition  as  amended 
amount  of  the  execution.  See  also  does  not  show  at  what  stage  of  the  pro- 
article  Official  Bonds,  vol.  15,  p.  142.  ceedings  he  questioned  the  service,  and 

2.  Finley  v.  Hayes,  81  N.  Car.  368;  denied  that  service  had  been  made 
Peebles  v.  Newsom,  74  N.  Car.  473;  upon  him;  but  applying  the  maxim 
Albright  v.  Tapscott,  8  Jones  L.  (N.  fortius  contra  proferentem ,  it  must  be 
Car.)  473.  assumed  that  his  affidavit  was  filed  and 
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render  a  sheriff  liable  for  a  false  return  the  return  must  be  false 
in  fact,  and  not  false  merely  as  importing  a  wrong  legal  conclu- 
sion from  the  facts  truly  stated.1 

(8)  Action  for  Money  in  Officer's  Hands  —  (a)  Assumpsit  or  Cast 
—  Assumpsit.  —  The  general  principle  that  assumpsit  for  money 
had  and  received  is  the  appropriate  remedy  in  all  cases  where  any 
one  has  received  the  money  of  another  and  refused  to  pay  it  over 
is  applied  where  a  sheriff  receives  money  in  his  official  capacity 
or  under  process  and  fails  to  pay  it  over.*     And  where,  upon 

motion  made  before  judgment."  And  adapted  to  the  case,  upon  which  count 
upon  a  petition  for  a  rehearing,  (Ky.  the  action  was  sustained.  The  main 
189S)  46  S.  W.  Rep.  70T,  it  was  claimed  principle  established  in  that  case  was 
that  the  averment  in  the  plaintiff's  that  if  a  sheriff  part  with  the  posses- 
petition  that  "  a  default  judgment  was  sion  of  goods  sold  by  him  upon  cxecu- 
rendered  against  him  when  he  did  not  tion,  without  receiving  the  money  for 
know  that  said  Cause  was  pending  on  them,  he  is  answerable  for  the  amount 
the  docket,  or  that  it  was  necessary  for  in  an  action  of  assumpsit.  The  same 
him  to  defend  same,"  and  that  "  after  principle  was  held  in  Doty  v.  Turner, 
said  default  judgment,  by  reason  of  his  8  Johns.  (N.  Y.)  20. 
ignorance  that  case  No.  2376  was  set  Plain  tiff  Entitled  by  Priority  of  Lisa. — 
upon  the  docket,  he  used  ali  reason-  Indebitatus  Assumpsit  for  money  had 
able  diligence,"  etc.,  expressly  showed  and  received  was  held  to  be  proper 
that  the  motion  was  made  after  judg-  against  a  sheriff,  for  money  levied 
ment;  but  the  court  held  that  these  under  execution  at  suit  of  another  per- 
averments  did  not  constitute  an  alle-  son,  but  to  which  the  plaintiff  was  en- 
gation  that  the  party  did  not  know  the  titled  by  priority  of  lien.  Davis  v. 
case  was  pending,  and  that  even  if  the  Hunt,  2  Bailey  L.  (S.  Car.)  412. 
contention  were  correct  the  petition  Demand. —  In  St.  Clair  v.  Hotchkiss, 
was  insufficient  because  it  did  not  aver  28  Tex.  474.  it  was  held  that  at  com- 
that  the  execution  was  ever  levied  or  mon  law  no  demand  was  necessary  to 
even  issued.  fix  the  liability  of  a  sheriff  to  an  action 

1.  Harrell  v.  Warren,  100  N.  Car.  for  money  collected  by  him  on  execu- 
259;  Lemit  v.  Mooring,  8  Ired.  L.  (N.  tion,  because  his  process  required  him 
Car.)  312;  Astor  v.  Heller,  61  N.  J.  L.  to  return  the  money  into  court  with  the 
78.  Compare  Ross  v.  Weber,  26  111.  writ,  and  he  could  at  any  time  acquit 
221.  himself  of  his  liability  for  the  money 

2.  Evans  v.  Hays,  1  Mo.  607;  Farley  by  paying  it  into  court,  but  that  under 
v.  Monroe,  21  N.  H.  146;  Williamson  the  statutory  system  requiring  the 
v.  King,  McMull.  Eq.  (S.  Car.)  41;  sheriff  to  return  his  writ  with  his  ac- 
Murray  v.  Moorer,  Cheves  L.  (S.  Car.)  tion  indorsed  thereon,  he  must  not 
in;  State  v.  Turner,  32  S.  Car.  348;  bring  the  money  into  court,  for  the 
Armstrong  v.  Garrow,  6  Cow.  (N.  Y.)  clerk  is  not  authorized  to  receive  it, 
465;  Dygert  v.  Crane,  1  Wend.  (N.  Y.)  and  he  can  acquit  himself  of  the 
535;  Griffith  v.  Ketch  urn,  12  Johns,  money  only  by  paying  it  to  the  plain- 
(N.  Y.)  379;  Denton  v.  Livingston,  9  tiff  in  execution;  but  he  is  not  bound 
Johns.  (N.  Y.)  96,  holding  that  an  ac-  to  seek  out  the  plaintiff  and  tender  it 
tion  of  assumpsit  would  He  against  a  to  him.  See  also  Moody  v.  Mahurin, 
sheriff  for  the  amount  of  goods  sold  by  4  N.  H.  296;  Taylor  v.  Easterling,  1 
him  ander  a  venditioni  exponas,  where  Rich.  L.  (S.  Car.)  310. 

the  purchaser  to  whom  the  goods  were  Assumpsit  or  Action  on  Bond.  —  Evans 

delivered  had  not  paid  and  refused  to  v.  Hays,  1  Mo.  697. 

pay   the   amount   of  his   bid.      That,  A  recovery  in  assumpsit  against  the 

however,  was  an  action  brought  by  the  sheriff  for  money  had  and  received  by 

plaintiff  in  the  execution  under  which  him  in  his  official  capacity  without  sat- 

the  goods  were  sold,  and  the  sheriff  isfaction,  is   no  bar  to   an   action  on 

had  returned  upon  the  execution  that  the  bond  against  his  sureties   for  the 

he  had  levied  upon  sufficient  goods  to  same  money.     Treasurers  v.  Oswald,  2 

satisfy  it,  and  the  declaration  in  that  Bailey  L  (S.  Car.)  214. 

case   also  contained   a    special   count  After  Bale  Directing  Payment. —  If  the 
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serving  a  writ,  the  officer  undertakes  to  settle  the  demand  with 
the  defendant  and  to  receive  the  money  of  the  debtor  against 
whom  the  writ  runs,  and  fails  to  pay  it  over  to  the  creditor,  and 
the  debtor  is  afterwards  sued  and  subjected  to  a  judgment  for 
the  same  debt,  he  may  sue  the  sheriff  in  assumpsit  and  declare 
upon  the  money  counts.1 

Assumpsit  or  Case.  —  Where  a  sheriff  fails  to  pay  over  money  col- 
lected by  him  upon  an  execution,  it  is  held  that  he  may  be  sued 
either  in  assumpsit  or  case.2 

(b)  Property  Lawfully  Sold  under  Mesne  Process.  —  Where  property  which 
is  in  the  officer's  hands  under  a  mesne  process  is  lawfully  sold 
under  the  statute,  it  is  held  that  a  refusal  to  pay  the  proceeds 
to  the  party  properly  entitled  thereto  will  not  render  the  officer 

plaintiff  in  a  junior  execution  obtains  tax  bills,  and  cover  his  whole  official 

a  rule  directing  the  sheriff  to  pay  over  duty.     The  second  count  alleges,  in- 

money   to   him,    he   is   not   bound   to  deed,  that  he  received  the  money,  but 

proceed  by  attachment,  but  may  main-  alleges   no   promise   in    consideration 

tain   an   action   of  assumpsit    against  thereof."     See  also   Hudson  v.  Hud- 

the  sheriff.     Slingerland  v.  Swart,  13  son,  2  Wash.  (Va.)  172,  holding  that  in 

Johns.  (N.  Y.)  255.  all  cases  against  sheriffs  for  money  had 

Bule  to  Return  After  Action.  —  The  and  received  by  virtue  of  their  office 

ruling  of  a  sheriff  to  return  an  execa-  the  nature   of  the    debt    or    demand 

tion  after  the  commencement  of  a  suit  should  be  specially  stated  so  as  to  dis- 

against   him  for  money   had   and    re-  tinguish  them  from  private  debts  and 

ceived  is  not  an  abandonment  of  the  contracts. 

action.     Dygert  v.  Crane,  1  Wend.  (N.  Where  a  sheriff  sold  real  estate  on  an 

Y.)  535.  execution,  for  an  amount  more  than 

1.  vVaite  v.  Delesdernier,  15  Me.  sufficient  to  satisfy  it,  and,  instead  of 
144.  applying  the  surplus  in  satisfaction  of 

2.  Shepard  v.  Hoit,  7  Hill  (N.  Y.)  a  second  execution  in  his  hands,  paid 
198;  Armstrongs.  Garrow,  6  Cow.  (N.  the  same  over  to  a  grantee  of  the  de- 
Y.)  465;  Wheeler  v.  Willard.  14  Pick,  fendant  in  the  execution,  to  whom  the 
(Mass.)  486.  property  was  conveyed  subsequent  to 

Case  and  Assumpsit  Distinguished.  —  In  the  first  but  previous  to  the  rendition 

Walbridge  v.  Griswold,  1  D.  Chip.  (Vt.)  of  the  judgment  in  the  second  suit,  and 

162,  it  was  held  that  an  action  on  the  returned   the  second  execution  nulla 

case  for  a  nonfeasance  based  upon  the  bona,  etc.,  it  was  held  that  if  an  action 

neglect  of  an  official  duty  in  the  officer,  would  lie,  case  for  a  false  return,  and 

which  the  law  has  enjoined  for  the  due  not  assumpsit  for  money  had  and  re- 

administration  of  justice,  is  the  proper  ceived,  was  the   appropriate  remedy: 

remedy,  and  assumpsit  will  not  lie  in  although  it  seems  that  assumpsit  would 

such  a  case.  be  sustained  where  the    right  of  the 

And  in  Charleston  v.  Stacy,  10  Vt.  plaintiff  to  the  money  was  clear  and 
563,  it  was  said:  "When  an  officer  unquestionable.  Every  v.  Edgerton,  7 
has  collected  money  on  an  execution.  Wend.  (N.  Y.)  259. 
an  action  may  be  sustained  against  him  But  in  Wheelock  v.  Hastings,  4  Met. 
therefor,  in  assumpsit,  without  alleging  (Mass.)  509,  it  was  held  that  though  an 
his  official  character  or  duty.  This  officer  who  sells  attached  goods  to  the 
arises  from  the  general  principle  that  attaching  creditor  does  not  receive 
whoever  has  my  money,  and  however  money  therefor,  yet  if  he  wrongfully 
he  may  have  received  it,  is  answerable  applies  the  sum  for  which  they  are 
to  me  in  assumpsit  therefor.  But  this  sold,  towards  the  discharge  of  such 
must  be  in  assumpsit  express  or  im-  creditor's  execution,  by  taking  his  re* 
plied,  in  consideration  of  having  re-  ceipt  thereon  for  such  sum,  he  is  liable 
ceived  the  money.  This  declaration  in  an  action  for  money  had  and  re- 
contains  no  such  count.  The  only  ceived.  to  the  party  legally  entitled  to 
promises  alleged  are  on  receipt  of  the  the  proceeds  of  the  sale. 
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a  trespasser  ab  initio  so  as  to  make  an  action  of  trespass  or  trover 
available;  the  proper  remedy  is  an  action  for  the  money.1 

(e)  Action  on  Bond.  —  So  a  failure  to  turn  over  money  collected 
under  process  may  be  sufficient  to  sustain  an  action  against  the 
officer  and  his  sureties  on  his  official  bond.* 

(9)  Joinder  of  Causes  —  Several  Causes  Arising  Out  of  One  Transaction. 
—  Where  the  several  causes  of  action  arise  out  of  the  same  trans- 
action, it  is  held  that  they  may  be  joined  in  one  complaint,  as 
counts  for  detaining  property  and  for  negligently  injuring  it  while 
in  the  defendant's  possession,8  or  an  action  to  recover  damages 
for  a  failure  to  execute  and  return  process  and  the  penalty 
imposed  by  law  for  such  neglect.4 

2.  Jurisdiction  and  Venue  —  suto  and  Federal  Conru.  —  An  officer 
may  be  sued  in  a  state  court  for  a  trespass  in  levying  a  process 
issued  from  a  federal  court.* 

Venue.  —  An  action  ex  delicto  against  a  sheriff  must,  in  the 
absence  of  statute,  be  brought  in  the  county  where  the  cause  of 
action  arose  ;  •  and  this  is  held  to  be  the  rule  where  the  defend- 
ant sheriff  is  sued  for  a  failure  to  make  levy  and  return  of  an 
execution  issued  from  the  court  of  another  county,7  though  in 
some  states  the  venue  of  an  action  for  official  misconduct  in  exe- 
cuting a  writ  directed  to  the  officer  from  another  county  is  prop- 
erly in  the  county  in  which  the  judgment  or  proceeding  was  had.s 

3.  Process.  —  Where  the  statute  requires  a  particular  service  of 
process  upon  a  sheriff  or  constable  in  certain  actions,  the  particu- 

1.  Abbort  v.  Kimball,  19  Vt.  551.  Joinder  of  Sheriff  and  Plaintiffs  in  At- 
See  also  Appleton  v.  Bancroft,  10  Met.  taehment. —  Where  the  plaintiffs  in  an 
(Mass.)  231.  attachment  are  joined  as  defendants 

Sheriff's  Sale.  —  As  to  the  disposition  with  the  sheriff  in  an  action  for  tres- 

of  proceeds  under  sheriff's  sale,  settle-  pass,    the  venue    is  properly   in   (he 

ment    of    priorities,    etc.,   see  article  sheriff's  county,  and  the  fact  that  the 

Sheriff's  Sales.  attachment  plaintiffs  reside  in  another 

2.  See  M' Broom  v.  Governor,  6  Port,  county  will  not  control.  Hilliard  v. 
(Ala.)  32;    Humphries  v.   Law  son,   7  Wilson,  76  Tex.  180. 

Ark.    347;    Treasurers    v.    Bates,    2  False  Return  —  Transitory.  —  At  corn- 
Bailey  L.  (S.  Car.)  363.  mon  law  an  action  against  a  sheriff  for 
8.  Smith  v.  Orser,  43  Barb.  (N.  Y.)  a  false  return  is  transitory,  as  a  sheriff 
167.     See  infra%  4.  b.  (2)  Joinder.  may  make  and  deliver  his  return  any- 

4.  Pearkes    v.    Freer,    9    Cal.    642;  where,  and  that  which  is  false  is  uni- 

Crocker  v.  Waldo,  2  Root  (Conn.)  251.  versally  so.     Griffith  v.  Walker,  1  Wils. 

See  also  Huffaker  v.  Greer,  1  Coldw.  C.  PI.  336. 

(Tenn.^  160.  7.  Groom  v.  Pickett,  4  Bush  (Ky.) 

Election  —  Damages  and   Penalty   for  372. 

Wrongful  Seizure.  —  In  an  action  for  a  S.  Ingram  v.  Turner,  (Ky.  1899)  51 

wrongful  levy  upon  exempt  property  S.  W.  Rep.   148,  under  the  statute  in 

where  three  counts  declare  for  the  stat-  force.     See  infra,  III.  Summary  Pro- 

utory    penalty,   and    the    fourth    for  ceedings. 

actual  value  only,  the  plaintiff  may  at  An  Action  on  a  Judgment  of  Ameree- 
the  trial  elect  whether  to  proceed  for  ment  may  be  brought  against  the  sure- 
simple  damages  or  for  the  penalty,  ties  of  the  officer  in  the  county  where 
Amend  v.  Murphy,  69  111.  337.  the  amercement  was  had,  (hough  none 

6.  Buckv.Colbath,3  Wall.(U.  S.)334-  of  such  sureties  reside  in  that  county. 

6.  Dennis   v.  Ford,   7  N.  J.  L.  200;  McNee  v.  Sewell,  14  Neb.  532. 
Morse  v.  Dunham,  48  Mich.  590. 
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lar  service  must  be  confined  to  actions  brought  on  that  statute.1 
4.  Parties  —  a.  PLAINTIFF—  (i)  Institution  of  Proceedings  by 
Public  Authority.  — The  institution  of  proceedings  against  delin- 
quent sheriffs  must  be  by  the  public  authority  prescribed  by  the 
statute.2 

(2)  Action  on  Official  Bond.  —  The  common-law  rule  requiring 
the  action  on  an  official  bond  to  be  prosecuted  in  the  name  of 
the  obligee,  as  well  as  the  changes  in  this  rule  which  have  been 
made  by  statute  supplying  to  the  person  injured  by  the  breach 
the  privity  deemed  necessary  in  the  earlier  cases  to  the  right  of 
action,  have  been  treated  in  another  article.3 

1.  White  v.  Wilcox,  1  Conn.  347,  individuals  to  said  fund,  in  the  absence 
holding  that  a  statute  requiring  the  of  other  statutory  regulation.  State  v. 
service  of  a  writ  upon  a  sheriff  or  con-    Casey,  5  Wis.  318. 

stable  fourteen  days  before  the  sitting        8.  See  article  Official  Bonds,  vol. 

of  the  court  to  which  it  was  returnable  15,  p.  105  et  stq. 

was  confined  to  actions  on  the  statute  See  also  Tracy  v.  Warren,  104  Mass. 
and  did  not  extend  to  suits  at  common  376,  under  a  statute  authorizing  per- 
law,  and  therefore  did  not  extend  to  an  sons  injured  by  any  breach  of  the  con- 
action  against  a  sheriff  or  constable  for  stable's  bond  given  to  the  treasurer  of 
neglect  of  duty  in  executing  or  return-  the  ciiy  to  maintain  an  action  therefor 
ing  an  execution;  Johnson  v.  Rice,  14  upon  the  bond  in  the  name  of  the  treas- 
Vt.  393,  holding  that  a  common-law  urer,  provided  a  judgment  for  mai- 
aciion  in  trover  against  a  sheriff  did  feasance  or  for  misfeasance  or  for  the 
not  come  within  the  statute  which  re-  nonpayment  of  money  collected  shall 
quired,  in  case  of  a  suit  against  a  have  first  been  recovered  by  such  per- 
sheriff  or  other  officer  for  any  "  de-  son  against  the  constable;  New  York 
fault,  neglect,  or  misconduct  in  their  v.  Gorman,  26  N.  Y.  App.  Div.  191, 
respective  offices,"  that  there  should  holding  that  upon  a  bond  running  10 
be  at  least  eighteen  days  notice  before  the  people  of  the  county  of  New  York 
the  session  of  the  court  to  which  the  an  action  thereon  could  be  maintained 
writ  was  made  returnable.  See  also  by  the  corporate  body,  the  mayor, 
article  Service  of  Process  and  Papers,  aldermen,  and  com  monali  y  of  the  city 
ante,  p.  567.  of  New  York,  the  latter  being  the  legal 

2.  Hodges  v.  State,  8  Ala.  55,  where-  entity  which  represented  the  people  of 
in  it  was  held  that  under  the  Act  of  the  county,  and  as  such,  the  bond  in 
1815  requiring  the  county  treasurer  to  legal  effect  ran  to  it;  New  York  v. 
proceed  against  delinquent  sheriffs,  Brett,  2  Hilt.  (N.  Y.)  560,  to  the  same 
etc.,  for  the  recovery  of  fines,  etc.,  it  point,  and  holding  further  that  the 
was  not  competent  for  the  court  in  mayor,  etc.,  were  trustees  of  an  ex- 
which  the  judgment  was  rendered,  to  pre3S  trust  within  the  meaning  of  sec- 
institute  the  proceeding  against  the  lion  113  of  the  Code,  and  might  sue 
sheriff,  mero  tnotu.  See  also  article  without  joining  the  person  for  whose 
Public  Officers,  vol.  17,  p.  169.  benefit  the  suit  was  prosecuted. 

Contempt.  —  A  proceeding  against  a  In  Name  of  Party  Injured.— In  Hollis- 

sheriff  for  contempt  of  court  is  of  a  ter  v.  Hubbard,  n  S.  Dak.  461,  which 

quasi-criminal  character,  and  as  such  was  an  action  in  the  name  of  a  private 

must  be  instituted  by  and  in  the  name  person  against  the  sheriff  and  his  sure- 

of  the  people.     Barton  v.  Continental  ties  on  his  bond,  upon  an  appeal  from 

Oil  Co.,  5  Colo.  App.  341.  a  judgment  entered  in  accordance  with 

Beeovery  of  School  Funds. —  The  clear  a  verdict  directed  for  the  defendants, 

proceeds  of  all  fines  collected  in  the  the  judgment  was  reversed,  the  court 

several  counties  for  any  breach  of  the  holding  that  while  the  statute  requires 

penal  laws  belong  to  and   constitute  that  the  sheriff's  official  bond  shall  be 

part  of  the  school  fund.     This  fund  is  in  form  given  to  the  county,  as  mere 

the  property  of  the  state,  and  an  action  matter  of  expediency,  it  is  designed  to 

is  properly  brought  in  the  name  of  the  protect  the  public  whose  servant  the 

ftate  to  recover  any  amount  due  from  sheriff  is,  and  to  indemnify  each  per- 
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(3)  Party  Aggrieved — Assignee.  — An  action  for  a  breach  of 
duty  in  respect  to  a  writ  committed  to  the  sheriff  may  be  brought 
in  the  name  of  the  real  party  in  interest,1  and  in  an  action  on  the 
case  against  the  sheriff  for  neglect  of  a  deputy  to  pay  over  money 
collected  on  an  execution,  it  is  held  that  if  the  real  owner  of  the 
judgment  and  execution  is  a  different  party  from  the  creditor  of 
record,  and  the  officer  who  collects  the  execution  neglects  to  pay 
over  the  money  so  collected,  the  action  against  him  for  such 
neglect  may  be  brought  either  in  the  name  of  the  creditor  of 
record  or  in  that  of  the  real  owner  of  the  judgment.* 

(4)  Joinder.  —  Where  the  cause  of  action  in  favor  of  two  per- 
son who  may  be  injured  by  his  default  farther  liable  to  an  action  of  the  party 
or  misconduct  in  office;  the  court  say-    aggrieved  for  damages."  it  was  held 

ing:  "  From  3  Encyc.  of  PI.  and  Pr.,  that  only  the  plaintiff  in  the  execution, 
at  p.  640,  we  quote:  *  Under  the  codes  or  some  one  having  a  beneficial  in- 
of  practice,  which  prescribe  that  the  terest  therein  by  transfer  or  assign- 
real  party  in  interest  muBt  be  tbe  ment,  could  be  regarded  as  a  party 
plaintiff,  the  obligee  need  not  sue  if  he  aggrieved  by  a  false  return  to  the  ex- 
is  not  entitled  to  the  beneficial  interest  ecution;  and  that  an  action  by  one 
in  the  bond;  the  party  for  whose  bene-  who,  after  judgment  recovered  against 
(it  the  bond  is  executed,  whether  the  the  owner  of  land  upon  which  the 
obligee  or  some  other  person,  must  sue  judgment  operated  as  a  lien,  became 
thereon/  "  the  purchaser  of  the  land,  seeking  to 
Debt  or  Covenant.  —  Upon  a  penal  recover  damages  of  the  sheriff  for  levy- 
bond  required  of  the  constaLle  before  ing  an  execution  upon  the  land  and 
entering  upon  the  duties  of  his  office,  falsely  returning  that  there  was  no  per- 
an  action  of  debt  in  the  name  of  the  sonal  property  of  the  execution  debtor 
people  may  be  maintained  by  any  per-  to  be  found  to  satisfy  the  execution, 
son  to  whom  the  constable  has  become  did  not  come  within  tbe  statute, 
liable,  or  covenant  may  be  brought  by  Huffaker  v.  Greer,  1  Coldw.  (Tenn.) 
such  person  on   the  condition  of   the  160. 

bond  in  his  own  name.  People  v.  Aetion  on  Bond.  — After  the  corn- 
Holmes,  5  Wend.  (N.  Y.)  191;  Law  ton  mencement  of  a  suit  in  a  justice's 
v.  Erwin,  9  Wend.  (N.  Y.)  233.  court  by  a  firm,  and  before  the  ren- 
in Yarns  of  Governor  After  Termination  dition  of  a  judgment  in  their  favor, 
of  Office. — An  action  may  be  maintained  one  of  the  partners  assigned  to  the 
against  a  sheriff  on  his  official  boni,  in  firm's  attorneys  in  the  case  all  of  his 
the  name  of  the  governor  in  office  at  right,  title,  and  interest  in  or  to  the 
the  time  of  the  execution  of  the  bond,  claim  sued  upon.  An  execution  wat* 
and  the  action  need  not  be  brought  In  issued  on  the  judgment,  and  delivered 
the  name  of  his  successor.  Governor  to  a  constable,  who  collected  the 
v.  McCulloch,  2Gratt.  (Va.)  175.  moneys  due  thereon,  and  neglected  to 

1.  Page  v.  Thompson,  43  N.  H.  373,  pay  over  the  same.     The  assignees 
Aetion  for  Penalty.  —  Any  person  may  sued  the  constable  and  his  sureties  on 

sue    for    the    penalty   imposed    upon  his  bond,  and  their  right  to  maintain 

sheriffs  by  section  2079  of  the  Code,  for  the  suit  was  denied  on  the  ground  that 

a  false  return,  and  he  need  not  men-  ihe  right  of  recovery  conferred  by  the 

tion  in  his  complaint  the  other  party  to  statute  applied  only   to   the   plaintiff 

whom  the  statute  gives  one-half  of  the  named  in  the  execution,  and   did  not 

recovery.     Harreli  v.  Warren,  100  N.  extend  to  the  owner  of  the  judgment 

Car.  259.     See  further  article  Penal-  through  assignment.     It  was  held  that 

ties  and  Penal  Actions,   vol.  16,  p.  the  party  in  whose  interest  the  money 

229.  was  received  might  bring  the  action, 

2.  Bradley  v.  Chamberlain,  31  Vt.  and  that  the  right  to  bring  it  was  not 
468;  Page  v.  Thompson,  43  N.  H.  375-  confined   to  one   whose    right  to  the 

Bnt  under  a  Statute  providing  that  for  money  had  been  adjudicated.  Mont- 
every  false  return  the" sheriff  was  to  be  gomery  v.  Martin,  104  Mich.  390.  See 
liable  for  the  penalty  and  should  "  be    also  Burns  v.  George,  119  Ala.  504. 
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sons  against  a  sheriff  is  joint,  they  must  join  in  the  action  against 
him.  Thus,  in  an  action  of  debt  to  recover  the  penalty  given  by 
statute  for  making  deliverance  of  goods  taken  on  a  writ  of 
replevin  before  inquiry,  when  a  claim  of  property  has  been  inter- 
posed by  several  persons  the  persons  making  such  claim  must 
join.1  On  the  other  hand,  where  the  rights  involved  are  several 
and  not  joint,  and  each  party  is  not  interested  in  the  entire 
judgment,  the  parties  cannot  unite  in  a  suit  against  the  sheriff  for 
recovery  of  separate  judgments.* 

b.  Defendant  — (i)  Acts  of  Deputy.  —  The  sheriff  is  the 
proper  party  defendant  to  an  action  of  trespass  for  the  act  of  the 
deputy,3  and  except  where  it  is  otherwise  provided  by  statute 

1.  Colton  v.  Mott,  15  Wend.  (N.  Y.)  the  deferred  payment  of  purchase 
619,  holding  that  in  a  case  of  this  kind  money  of  land  sold  in  partition  pro- 
file defendant  need  not  plead  the  non*  ceedings,  by  the  plaintiff  in  the  parti- 
joinder  in  abatement,  but  may  avail  tion  proceeding  and  others  interested 
himself  of  the  objection  at  the  trial.  in  the  proceeds,  it  was  held  that  such 

8.  Riley    v.    Marshall,    5   Ala.   682,  persons  might  join  in  the  absence  of  a 

wherein  the    execution  was   quashed  timely  objection  for  misjoinder.     Cal- 

after  several  defendants  had  paid,  each  vin  v.  Bruen,  39  Ohio  St.  610. 

for  himself,  a  definite  amount  therein,  Refusal  to   Join    as    Plaintiff.  —  In 

and  il  was  held  that  such  defendants  Nightingale  v.  Scannell,  18  Cal.  315, 

could  not  unite  in  an  action  to  recover  the   plaintiff  charged    the    defendant 

the  amount  paid,  and  obtain  one  judg-  sheriff  and  the  plaintiff  in  the  execu- 

ment  adjudging  to  each  of  them  the  tion  with  the  seizure  and  conversion  of 

sum  to  which  each  was  respectively  property  belonging  to  the  plaintiff  and 

entitled.  another,  as  his  copartner,  and  the  lat- 

Joint  Owners  — Action  After  Soveranoe.  ter  was  made  a  defendant  for  refusing 

—  Where  the  entire  interest  in  a  chat-  to  unite  with  the  plaintiff  in  bringing 

tel  belonging  to  two  joint  owners  or  the    suit    under    the   statute    in    that 

tenants  in  common  has  been  sold  by  state. 

the  sheriff  under  execution  against  one  Intervention  —  Montana  Statute.  — 
of  them,  at  a  place  not  authorized  by  Where  under  statutory  provisions  a 
law,  they  cannot  unite  in  an  action  on  sheriff  is  officially  liable  for  moneys 
the  sheriff's  official  bond  against  him  received  in  the  execution  of  a  sale  un- 
and  his  sureties;  the  remedy  of  one  der  a  mortgage,  and  he  makes  a  sale 
being  an  action  on  the  case,  and  that  under  such  mortgage  to  secure  obliga- 
of  the  other  trespass  or  trover.  "  The  tions  to  two  persons,  in  an  action  on 
sale  works  a  severance  of  the  interests,  the  bond  by  one  of  such  persons  the 
and  the  injured  tenant  in  common  may  plaintiff  therein  does  not  secure  a  prior 
maintain  a  separate  action  against  the  lien  upon  the  officer's  official  bond,  and 
officer;  but  such  a  sale  constitutes  no  the  other  party  secured  by  the  m cm- 
cause  of  action  in  behalf  of  the  tenant  gage  may  intervene  and  file  his  corn- 
in  common  who  is  the  defendant  in  plaint  under  the  provisions  of  the  code 
execution."  Sheppard  v.  Shelton,  34  that  "  any  person  may  before  the  trial 
Ala.  652,  [citing  Waddell  v.  Cook,  2  intervene  in  an  action  or  proceeding. 
Hill  (N.  Y.)  49;  Phillips  v.  Cook,  24  who  has  an  interest  in  the  matter  of 
Wend.  (N.  Y.)  397;  Owings  v.  Trotter,  litigation,  in  the  success  of  either  of 
1  Bibb  (Ky.)  157;  Jones  v.  Yates,  9  B.  the  parties,  or  an  interest  against 
&  C.  532,  17  E.  C.  L.  436;  Ladd  v.  both."  Maddox  v.  Rader,  9  Mont. 
Hill,  4  Vt.  164;  Hattshorn  v.  Williams,  126. 

31  Ala.  155],    See  also  article  Joint  8.  Archer  v.  Noble,  3  Me.  420;  Grin- 

Tenants   and   Tenants   in  Common,  nell  v.  Phillips,  1  Mass.  530;  Marshall 

vol.  11,  p.  757.  if.  Hosmer,  4  Mass.  60;  Satterwhite  v. 

But  in  an  action  against  a  former  Carson,  3  I  red.  L.  (N.  Car.)  549;  Jentry 

sheriff  for  money  paid  to  him   for  a  v.   Hunt.  2  McCord  L.  (S.  Car.)  410; 

note  and   mortgage  taken   by  him  as  Saunderson  v.   Baker,  3  Wils.  C.   PI. 

sheriff,  during  his  term  of  office,  for  309,  2  W.  Bl.  832. 
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the  rule  is,  as  at  common  law,  that  a  stranger  cannot  sue  a  deputy 
sheriff  for  a  breach  or  nonperformance  of  his  official  duty,  and 
case  will  lie  against  the  sheriff  only.  The  deputy  is  liable  over 
to  his  principal.1 

Principal  and  Agent.  —  Where  a  deputy  sheriff  rightfully  receives 
money  in  his  official  character,  he  is  not  the  proper  party  to  an 
action  for  the  recovery  of  such  money,  being  merely  the  agent  of 
the  sheriff;*  the  general  rule  (which  has  been  treated  elsewhere) 
being  that  a  known  agent  is  not  responsible  to  a  third  person  for 
acts  done  by  him  in  pursuance  of  authority  rightfully  conferred 
upon  him,  that  the  individuality  of  the  agent  is  merged  in  that 
of  the  principal,  and  that  the  principal  alone  is  the  proper  party 
to  sue.3 

(2)  Joinder  —  (a)  In  General — Joint  Trespasses.  —  In  an  action  of 
trespass  against  a  sheriff,  it  is  proper  to  join  with  him  another  who 
was  jointly  concerned  with  him  in  the  wrong  complained  of.4 

(b)  Sheriff  and  Deputy.  —  A  sheriff  and  his  deputy  cannot  be  sued 
jointly  for  a  tort  committed  by  the  deputy  alone,  and  at  most 
the  party  has  only  an  election  to  sue  the  one  or  the  other.* 

1.  Harlan  v.  Lumsden.  1  Duv.  (Ky  )  673.  See  further  Nightingale  v.  Scan- 
86;  Owens  v.  Gatewood,  4  Bibb  (Ky.)  nell,  18  Cal.  315.  which  was  an  aciion 
494;  Mitchell  v.  Durham,  2  Dev.  L.  for  the  seizure  and  conversion  of  prop- 
(N.  Car.)  538;  Abbott  v.  Kimball,  19  erty  belonging  to  the  plaintiff  and  an* 
Vt.  551;  Cameron  v.  Reynolds,  1  other  as  his  copartner,  the  latter  being 
Cowp.  403.  made   a  defendant   upon   refusing   to 

2.  Harlan  v.  Lumsden,  1  Duv.  (Ky.)  unite  in  bringing  the  suit. 

86;  Colvin  v.  Hoi  brook.  2  N.  Y.  126,  Different  Causes  of  Action.  —  Where 
holding  that  where  a  deputy  sold  real  property  was  attached  on  mesne  pro- 
estate  under  an  execution,  and  a  junior  cess  and  sold  by  the  officer  in  pursu- 
judgment  creditor  redeemed  from  such  ance  of  the  statute,  and  judgment  was 
sale  and  paid  the  amount  of  the  bid  to  finally  rendered  in  favor  of  the  defend- 
the  deputy  for  the  use  of  the  pur-  ant  in  the  attachment,  it  was  held  that 
chaser,  an  aciion  would  not  lie  against  the  refusal  on  the  part  of  the  officer  to 
him  for  the  recovery  of  such  money  pay  the  defendant  the  amount  for 
although  he  had  not  paid  it  over  to  the  which  the  property  was  sold  would  not 
sheriff.  render  him  a  trespasser  ab  initio  so  as 

8.  See  article  Principal  and  Agent,  to  make  him  liable  in  trover,  and  that 

vol.  16,  p.  888.  the  only  action  against  him  in  such  a 

4.  Hilliard  v.  Wilsan,  76  Tex.  180;  case  was  for  the  money,  and  therefore 

Crump   v.   Starke,   23    Ark.    131,    an  that  in  such   an  action  the  attaching 

action  for  trespass  against  the  sheriff  creditor  could  not  be  joined  unless  he 

for  seizing  property  under  process  and  had  been  jointly  concerned  in  ihe  de- 

against    the    attorney  of    one   of   the  tainer.     Abbott  v.  Kimball,  19  Vt.  551. 

parties  as  a  cotrespasser,  wherein  the  Action  for  Penalty.  —  Where  the  slat 

court  said:  "  If  this  had  been  an  action  ute  gives  a  penalty  for  a  levy  on  ex- 

of   trover,   as  stated    by  counsel,  the  empt  property,  the  plaintiff  should  not 

argument  would  have  been  good  that  join  the  execution  creditor  in  an  action 

the  verdict  was  wrong.     For,  as  Kort-  for  such    penalty,    as    the   penalty   is 

richt  [the  attorney]  did  not  sell  or  buy  given  only  against  the  officer.     Pace  v. 

the  cotton,  no  conversion  being  proved  Vaughn,  6  III.  30. 

against  him,  an  action  of  trover  would  6.  Campbell     v.     Phelps,    I     Pick, 

necessarily  have  failed;  but  in  trespass  (Mass.)    62;     Moulton     v.    Norton,    5 

he  could  be  regarded  as  an  encourager  Barb.  (N.  Y.)  296. 

of  taking  the  cotton,  and  therefore  as  After  an  Action  Against  a  Deputy  and 

a  participator  in  the  alleged  wrong."  a  judgment  therein   unsatisfied,  it  is 

See  also  Tillman  v.  Fletcher,  78  Tex.  held   in    Massachusetts   that  an  action 
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(o)  Principal  and  Surety.  —  Notwithstanding  the  officer  might  have 
been  sued  in  tort  for  the  act  complained  of,  an  action  against 
him  and  the  sureties  on  his  official  bond  assigning  the  act  as  the 
official  breach  is  proper,  and  is  not  open  to  the  objection  that 
a  cause  of  action  against  the  sheriff  for  tort  is  misjoined  with  a 
cause  of  action  against  the  sureties  based  upon  their  contract;1 
but  it  is  not  permissible  in  one  action  to  declare  against  the  sure- 
ties ex  contractu  on  the  official  bond,  and  against  the  sheriff  in 
tort  for  the  act  complained  of.*  And  while  an  action  may  be 
brought  upon  the  sheriff's  bond  against  him  and  his  sureties  for 
neglecting  to  pay  over  money,  it  is  held  that  the  penalty  provided 
by  statute  for  official  misconduct  cannot  be  recovered  against  the 
sureties  in  such  an  action.3 

Different  Sett  of  Sureties  —  8everal  Bonds  for  Same  Term  of  Office.  —  As  has 
been  shown  in  another  article,  distinct  sets  of  sureties  on  different 
bonds  for  different  terms  of  office  cannot  be  joined  as  parties 

will  not  lie  against  the  sheriff  for  the  wherein  it  was  said:  "  The  defendants, 

same  trespass.     Campbell  v,  Phelps,  other  than    Bourland,   were  charged 

i   Pick.  (Mass.)  62;    Pervear  v.  Kim-  ex  contractu  as  '  securities  on   Bour- 

ball,  8  Allen  (Mass.)  200.  land's  official   bond,'   and   not  other- 

Connecticut,  —  In  Morgan  v.  Chester,  wise.     As  to  Bourland,  he  was  charged 

4  Conn.  388,  where  a  party  recovered  as  a  trespasser  and  not  otherwise.     It 

judgment  against  the  sheriff's  deputy  is  not  alleged  that  he  signed  the  bond, 

for  an  official  default,  it  was  held  that  nor  that  the  other  defendants  partici- 

the  plaintiff  might  have  instituted  a  pated  in  the  trespass.    The  averment 

suit  against  either   the  sheriff  or  his  that  the  bond  was  '  Bourland's  official 

deputy,  and  nothing  short  of  satisfac-  bond,'  and  that  the  other  defendants 

tion  made  by  the  one  would  annihilate  '  have  become  jointly  liable  with  Bour- 

the  remedy  against  the  other.  land   to    pay   the   damages  sustained 

1.  George  H.  Fuller  Desk  Co.  v.  Mc-  by  the  plaintiff,  as  aforesaid/  does  not 
Dade,  113  Cal.  360  [citing  Brenot  v.  bring  Bourland  into  contract  relations 
Robinson,  108  Cal.  143;  Bell  v.  Peck,  with  the  bond,  nor  the  other  defend- 
104  Cal.  35];  Van  Pelt  v.  Littler,  14  ants  into  relations  with  the  trespass." 
Cal.  194.  See  also  supra,  1.  c.  (6)  (d)  See  also  McLendon  v.  State.  92  Tenn. 
Action  on  Bond.  520. 

Satisfaction  Against  Principal  First.  —  8.  Robinson  v.  Kinney,  2  Idaho  it 70, 

An  action  may  be  brought  against  a  jollowing  Glascock  v.  Ashman,  52  Cal. 

constable    and    his    sureties    jointly,  493,  which  was  decided  under  a  stat- 

though  upon  a  judgment  against  the  ute   from    which    that  in    Idaho  was 

constable  and  his  sureties  the  execu-  copied. 

tion  cannot  be  levied  upon  the  prop-  In  Nebraska,  in  an  action  against  a 
erty  of  the  latter  if  it  can  be  satisfied  sheriff  and  his  sureties  to  recover  fees 
out  of  the  property  of  the  constable,  alleged  to  have  been  charged  by  the 
Newman  v.  People,  4  Colo.  App.  46,  sheriff,  and  also  claiming  a  statutory 
distinguishing  Sterling  City  Gold,  etc.,  penalty  for  taking  illegal  fees,  it  was 
Min.,  etc.,  Co.  v.  Cock,  2  Colo.  24,  and  held  under  the  code  provisions  that  the 
Sterling  City  Gold,  etc.,  Min.  Co.  v.  two  causes  of  action  affected  all  the 
Hughes,  3  Colo.  229,  in  that  these  were  parties  to  the  suit  and  did  not  require 
suits  upon  attachment  bonds  in  which  different  places  of  trial,  and  that  the 
the  specified  condition  was  the  pay-  plaintiff  had  aright  to  join  them  in  one 
ment  of  such  damages  as  might  be  petition;  and  that  although  they  were 
awarded  against  the  principals  by  the  not  separately  numbered  as  required 
court,  thus  making  a  determination  of  by  the  code,  this  defect  could  not  be 
his  liability  necessary  before  proceed-  taken  advantage  of  by  motion  to  com- 
ing against  the  surety.  pel  the  plaintiff  to  elect  on  which  cause 

2.  Clinton  v.  Nelson,   2   Utah   284;  he   would  stand.     Phoenix  Ins.  Co.  v. 
Ghiradelli   v.   Bourland,  32   Cal.  588,  McEvony,  52  Neb.  572. 
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defendant  in  one  action,  but  in  cases  arising  under  the  code  where 
several  bonds  are  given  for  the  same  term  of  office,  all  upon  the 
same  conditions  but  with  different  sureties,  the  sureties  on  the 
several  bonds  may  be  joined  in  a  single  action  upon  a  breach  of 
the  common  condition.1 

(3)  Indemnitors  —  Bringing  In  and  Substituting — Statutory  Pro- 
visions. —  The  right  to  substitute  or  bring  in  as  parties  defendant 
indemnitors  of  the  sheriff  or  constable  in  an  action  againsc  the 
latter  is  governed  by  statute,  under  which  the  indemnitors  are 
substituted  at  the  instance  of  the  officer  who  in  his  answer  brings 
himself  under  the  terms  of  the  statute,*  or  are  brought  in  as 
parties  defendant  so  that  in  one  suit  the  rights  of  all  the  parties 
may  be  adjudicated,3  or  such  indemnitors  are  substituted  upon 
the  application  of  the  indemnitors  under  a  statute  made  for  their 
protection,4  or  upon  the  application  of  the  officer  where  the 

1.  See  article  Official  Bonds,  vol.  against  them  by  motion;  Denson  v. 
15,  pp.  117,  118.  *  Ham,  (Tex.  App.  1891)  16  S.  W.  Rep. 

As  Against  a  Sheriff  this  rule  is  ap  182,  holding  that  in  an  action  against 
plied  in  Boyd  1/.  Randolph,  91  Ky.  472,  a  constable  for  negligence  in  the  mat- 
wherein  it  was  held  that  where  a  ter  of  an  execution  under  which  he 
she r i/T  had  collected  revenue  and  failed  has  seized  property  and  accepted  the 
to  account  therefor,  and  the  auditor's  claimant's  oath  and  bond  therefor,  the 
agent  proceeded  against  him  and  his  parties  to  the  bond  may  be  made  par- 
sureties  as  provided  by  statute,  sure-  ties  to  the  suit  against  the  constable  ai 
ties  on  the  different  bonds  given  for  his  instance,  so  that  in  one  suit  the 
the  several  years  of  the  same  term  rights  of  the  parties  can  be  adjudicated 
might  be  brought  before  the  court  by  and  thus  a  multiplicity  of  suits 
single  summons,  though  it  would  have  avoided,  though  the  constable  cannot 
been  more  regular  to  issue  separate  force  the  payment  of  a  judgment  in  his 
summonses  against  the  sureties  on  favor  against  the  obligors  on  the  bond 
each  bond.  until  he  has  paid  the  debt  of  the  plain- 

2.  Where,  under  the  statute,  a  sher-  tiff;  Rains  v.  Herring,  68  Tex.  468, 
iff  who  has  taken  an  indemnity  bond  holding  that  upon  a  proper  showing 
may,  in  an  action  against  him  for  the  court  is  bound  to  grant  a  continu- 
acts  committed  under  process  and  ance  for  the  purpose  of  permitting  such 
against  which  he  has  been  indemnified,  obligors  to  be  brought  in  by  service; 
be  dismissed  from  (he  action  where  he  Euless  v.  Russell,  (Tex.  Civ.  App. 
has  taken  and  returned  the  indemnify-  1895)  34  S.  W.  Rep.  176;  Davis  v, 
ing  bond  and  where  the  surety  was  Bingham,  (Tex.  Civ.  App.  1895)338. 
good  when  the  bond  was  taken,  he  W.  Rep.  1035,  holding  that  where  the 
must  show  in  hie  answer,  in  order  to  indemnitors  filed  an  answer  without 
be  dismissed  from  such  an  action,  that  answering  the  sheriff's  cross-action 
he  has  taken  and  returned  the  indem-  against  them,  the  sheriff  might  have 
nifying  bond,  as  well  as  that  the  surety  judgment  without  introducing  the 
was  gooJ  when  it  was  taken;  an  an-  indemnifying  bond,  as  by  default, 
swer  which  merely  sets  up  that  an  for  whatever  amount  was  adjudged 
indemnity  bond  was  given,  without  againsi  him  for  the  seizure  under  the 
showing  that  it  was  returned,  is  not  attachment  in  favor  of  said  indemni- 
sufficient  to  dismiss  the  sheriff.  Green  tors,  creditors  in  the  attachment  suit. 
v.  Hackley,  3  Met.  (Ky.)  386.  4.  Hessberg  v.  Riley,  91  N.  Y.  379; 

8.  Lesher  v.  Getman,  30  Minn*  321;  Hayes  v.  Davidson,  98  N.  Y.  19. 
Moore  i».  McSleeper,  102  Cal.  277,  Sheriff  Proper  Party  to  Control  Defense, 
wherein  it  appears  that  upon  notice  by  —  A  sheriff  sued  for  an  act  done  by 
the  sheriff  to  the  indemnitors  of  the  him  in  the  execution  of  process  is  en- 
suit  brought  against  him  the  judgment  tilled  to  contr  1  the  defense,  notwith- 
against  him  is  conclusive  upon  them,  standing  he  was  indemnified  by  the 
and    he     may    have    judgment    over  party  suing  out  the  process  who  ap- 
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statute  extends  such  protection  to  him,  upon  motion  and  notice,1 

Strict  Comtruetion.  —  Statutes  providing  for  the  substitution  of 

indemnitors  are  in  derogation  of  the  common  law,  and  will  be 

strictly  construed.2    The  trespasser  is  the   person   liable,   and 

plies  to  come  in  and  defend.     Peck  v.  given  to  the  sheriff  is  not  available,  as 

Acker,  20  Wend.  (N.  Y.)  605.  the   plaintiff  does   not    represent   the 

Opportunity  to  Defend  —  Judgment  Bet  sheriff  and  has  no  right  to  raise  such 

Aside. —  Where  a  judgment  by  default  objection,  and,  the  motion  being  made 

is  taken  against  the  sheriff  by  reason  for  the  benefit  of  the  sheriff,  the  pre- 

of  his  unexcusedand  inexcusable  neg-  sumption  will  be  indulged  that  he  had 

lect,  the  fact  that  the  default  was  wil-  knowledge  and  notice  of  the  fact,  and, 

ful  is  sufficient  reason  for  permitting  where   he  does    not    object,    that   he 

the    indemnitors    who    were    not    re-  assents  to  and  approves  of  the  proceed- 

sponsible  for  it  to  have  it  set  aside  and  ing.     Hessberg  v.  Riley,  91  N.  Y.  379. 

come  in  and  make  defense.     Jakobi  v.  Requiring  Bond.  —  In    Fleig  v.  Gor- 

Gorman,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  man,  (N.  Y.  Ciiy  Ct.  Gen.  T.)  1  Misc. 

Y.)  190,  distinguished  in  Cohen  v.  Gor-  (N.  Y.)  194,  it  was  held  that  Code  Civ. 

man,  (N.  Y.  Super.  Ct.  Gen.  T.)  25  N.  Pro.  N.  Y.f  §  1421,  was  intended  for 

Y.  Supp.  460,  wherein  the  action  was  the  protection  of  the  officer,  to  enable 

commenced  in  October,  1891,  and  re-  him   to  hold  himself  out  of  litigation 

suited  in  a  judgment  against  the  sheriff  concerning  which  he  had  no  personal 

in  June,  1892,  and  (he  judgment  was  interest,  and  in  relation  10  which   he 

paid  by  the  defendant  and  satisfied  by  had  merely  performed  an  official  duty; 

the  plaintiff  of  record  before  the  in-  that    if    the    indemnitors    had    made 

demniiors  gave  notice  of  motion  to  be  an  application  for  substitution,  their 

substituted,  and  it  was  held  that  in  pecuniary  condition  at  the  time  might 

view  of  these  facts,  and  as  there  was  have  required  the  court  to  exact  from 

no  proof  of  collusion  and  no  disclosure  them    additional    security,    but    that 

of  the  nature  of  the  defense  proposed,  where  the  application  was  made  by  the 

a  motion  to  set  aside  the  judgment  sheriff  in  his  own  behalf,   to  require 

was  properly  denied.  such  additional  security  would  defeat 

1.  Leonard   v.    Buttling,    13    N.    Y.  the  object  of  the  statute. 

App.   Div.   179;  Fleig  v.  Gorman,  (N.  2.  Buchner    v.   Tamsen,   26    N.    Y. 

Y.  City  Ct.  Gen.  T.)  1   Misc.  (N.  Y.)  App.  Div.  612;  Hayes  v.  Davidson,  98 

194,  which  cases  indicate  the  extension  N.  Y.  22:  Betg  v.  Grant,  (Supm.  Ct.) 

of  the  code  provision  in  New  York  to  18  Abb.  N.  Cas.  (N.  Y.)  449. 

sheriffs,  by  the  amendment  of  1887.  Death  of  Indemnitors  —  Substitution  of 

Notice  to  Indemnitor  and  to  Plaintiff.  —  Executors. —  Under  the  provision  that 
The  condition  upon  which  applications  where  application  is  made  by  the 
of  this  kind  may  be  granted  is  that  sheriff,  the  court  shall  grant  an  order 
where  the  application  is  made  by  the  substituting  the  indemnitors  as  defend- 
officer,  notice  thereof  must  be  given  to  ants  in  the  action  in  the  place  of  the 
the  indemnitor  or  his  attorney,  also  to  officer,  it  was  held  that  where,  in  con- 
the  attorney  for  the  plaintiff.  Notice  sequence  of  the  death  of  the  two  io- 
upon  the  attorney  for  the  plaintiff  demnitors,  it  was  impossible  to  do  this, 
alone  is  not  sufficient.  Hero  Fruit-Jar  the  executors  of  the  estates  of  the  de- 
Co.  v.  Grant,  (Supm.  Ct.  Gen.  T.)  11  ceased  indemnitors  were  not  indcmni- 
N.  Y.  Supp.  28,  holding  that  the  objec-  tors,  and  that  though  the  liability  of 
tion  was  not  waived  because  not  taken  the  principal  fell  upon  them  as  indem- 
below,  upon  the  ground  that  without  nitors  of  his  estate,  they  could  in  no 
proof  of  such  notice  the  court  below  sense  be  called  indemnitors.  Buchner 
acquired  no  jurisdiction.       '  v.  Tamsen,  26  N.  Y.  App.  Div.  612. 

Upon  Afotion  of  Indemnitors,  —  Un-  Numerous  Articles  Taken  under  Various 
der  Code  Civ.  Pro.  N.  Y.,  §  1421,  Writs.  —  The  amendment  of  1887  to  the 
where  indemnitors  of  the  sheriff  are  section  of  the  Code  Civ.  Pro.  N.  Y.  re- 
substituted  for  the  sheriff  upon  their  lating  to  substitution  allows  the  court 
own  motion,  in  an  action  against  the  to  make  an  order  of  substitution  in 
sheriff  for  conversion  of  property  un-  case  of  successive  levies,  but  no  sub- 
der  an  execution,  an  objection  by  the  stitution  can  be  made  where  there 
plaintiff  that  notice  of  motion  was  not  have  been  several  successive  seizures 
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direct  recourse  as  against  him  should  be  the  ordinary  remedy; 

and  it  is  held  that  if  the  terms  in  which  the  statute  is  couched  are 
susceptible  of  two  interpretations,  the  one  which  conforms  more 

and  there  are  no  facts  which  indicate  Indemnitor*!  Bond  Executed  After  Levy 
with  reasonable  certainty  the  property  and  Action  Against  Sheriff.  —  Indemni- 
seized   under    process  for  which   the  tors  on  a  bond  executed  after  a  levy 
petitioner  became  party  to  the  bond  of  and  after    a    replevin    suit    brought 
indemnity.     Corn  v.  Tamsen,  (Supm.  against  the  sheriff  to  recover  properly 
Ct.  Spec.  T.)  25  Civ.  Pro.  (N.  Y.)  283,  taken  under  an  execution  may  be  sub- 
16   Misc.  (N.  Y.)  670,  citing  Carters,  stituted  as  defendants  in  such  replevin 
Bowe.  47  Hun  (N.  Y.)  628.     See  also  suit.     Terhune  v.   Dunn,  (N.  Y.  City 
Cantor  v.  Grant,  (Supm.  Ct.  Spec.  T.)  Ct.   Gen.   T.)   23    Misc.    (N.    Y.)  600 
23   Abb.    N.   Cas.    (N.    Y.)   424.     See  [citing  Jakobi  v.  Gorman,  (C.  PI.  Gen. 
further  Hayes  v.  Davidson,  98  N.  Y.  T.)  2  Misc.  (N.  Y.)  190];  Hart  v.  Sex- 
19,  a  case  decided  before  the  amend-  ton,  (N.  Y.  City  Ct.  Gen.  T.)  11  Misc. 
ment  of  1887.  (N.  YO446;  Ullman  v.  Gorman,  21  N. 
Discretion  of  Court  Where  Plaintiff  Is  Y.  A  pp.  Div.  616;  Rosenblum  v.  Gor- 
Without  Equivalent  Remedy.— In  Rosen-  man.  21  N.  Y.  App.  Div.  618. 
blum  v.  Gorman,  21  N.  Y.  App.  Div.  But  in  Hayes  v.  Davidson,  98  N.  Y. 
6x8,  it  was  held  that  the  amendment  of  19,  it  was  held  under  Code  Civ.  Pro. 
1887  of  the  section  of  the  Code  Civ.  N.  Y.    §  1421,  that  upon  motion  for 
Pro.  N.  Y.  extending  the  right  to  ap-  substitution  by  the  applicants  it  must 
ply  for  substitution  of  indemnitors  to  appear  by  the  papers  upon  the  motion 
the  sheriff,   took  away   no  discretion  that  they  became  indemnitors   before 
which  the  court  might  have  had  under  the    commencement    of    the    action 
the  former  statute  to  deny  an  applica-  against  the  sheriff, 
tion  on  the  pan  of  the  sheriff  because  Execution  of  Bond  After  Lory.  —  In  an 
of  the  laches  of  the  sheriff's  represent-  action  against    a    sheriff    for    taking 
alive  in  making  an  application,  and  away  and  converting  personal  property 
that   the    court,   though    require/i    to  under  an  execution  where  indemnitors 
grant  the  order,  was  in  a  position  to  were  substituted  in  the  place  of  the 
protect  the  plaintiff  in  the  action  where  sheriff  upon  their  motion,  under  Code 
for  any  reason  the  suit  against  the  in-  Civ.  Pro.   N.  Y..  §  1421,  it  was  held 
demnitors  would  not  be  likely  to  afford  that  the  substitution  was  proper  not- 
him  sufficient  protection,  by  imposing  withstanding  the  indemnity  bond  was 
such  terms  for  the  security  of  either  of  not  executed  before  the  levy.     Hess- 
the  original  parties  as  justice  required,  berg  v.  Riley,  91  N.  Y.  379. 
under  another  section  of  the  Code  of  Control  of   Particular  Statute.  —  The 
Civil  Procedure.     See  also  Cantor  v.  amendment  of  1887  to  the  provision  of 
Grant,  (Supm.  Ct.  Spec.  T.)  23  Abb.  N.  the  Code  Civ.  Pro.  N.  Y.  as  to  substitu- 
Cas.  (N.  Y.)  424.  tion,  whereby  the  right  to  have  su re- 
in Levy  v.  Dunn,  39K.  Y.  App.  Div.  ties  substituted  was  extended  to  the 
605,  the  case  of  Rosenblum  ^.Gorman,  officer,   was  said  to  have  no  bearing 
21  N.  Y.   App.   Div.  618.  though  dis-  upon  the  construction  of  the  provision 
tinguished,  is  somewhat  weakened,  the  of  section  1711  of  said  code  as  to  sub- 
court  holding   that  where  the  proofs  stitution  in  replevin.     Where  property 
indicate  that  the  bonds  were  altogether  was  taken  by  an  officer  in   replevin, 
insufficient  as  indemnity  to  the  plain-  and  one  claiming  the  right  of  posses- 
tiff,  and  that  by  the  substitution  of  the  sion  therein  delivered  to  the  sheriff  an 
indemnitor  the  plaintiff  is  introduced  affidavit    as  provided   by    Code    Civ. 
into  litigation  which  opens  other  issues  Pro.,  £   1709,  and  the  plaintiff  in  the 
than  that  relating  to  the  trespass  of  replevin  suit   furnished   to  the  sheriff 
the  sheriff  and  its  consequences,  and  indemnity  as  provided    in   the  same 
that  the  plaintiff's  right   will   be   im-  section,  upon  the  question  whether  the 
paired   and  he  will  not  "  be  afforded  sheriff  in   the  action  against  him  for 
an  equivalent  remedy"  against  a  re  converting  the    property,   brought  by 
sponsible   party  for  the   wrong  done  the  party  who  had  made  the  claim  as 
him,    the    court    has    discretion    and  above  indicated,  may  be  relieved  from 
should  refuse  to  permit  the  substitu-  the  defense  of  the  action  by  a  substi- 
tion.    Citing  Dyeu  v.  Hyman,  129  S.  Y.  tution  of  bis  indemnitors,  it  was  held 
357.  that  the  only  statute  upon  the  subject 
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nearly  to  the  rules  of  common  law  and  encroaches  the  least  upon 
the  individual  rights  affected  by  it  ought  to  be  adopted.1 

Cause  of  Action  Stated  —  No  Amendment  necessary.  —  Where  indemnitors 
are  substituted  for  the  officer  in  an  action  against  him  for  acts 
done  under  process  to  cover  which  the  indemnity  bond  was  exe- 
cuted, there  can  be  no  objection  that  the  cause  of  action  is  not 
stated  against  the  indemnitors,  and  no  amended  complaint  is 
necessary.2 

5.  Pleading  —  a.  Declaration  or  Complaint— -(i)  Cause  of 
Action  —  Title  —  (a)  In  General.  —  While  liability  may  be  charged 
in  language  which  necessarily  imports  it,3  the  cause  of  action  for 
which  a  recovery  is  sought  must  be  alleged,4  and  in  an  action 

provided  that  the  sureties  on  such  a  The  Boles  Governing  Interpleader  do 

bond  were  entitled  to  be  substituted,  not  apply,  as  in  view  of  the  manner  in 

and  such  sureties  could  not  be  forced  which   an   action   is  commenced    the 

to  submit  themselves  to  such  substitu-  plaintiff  has  only  to  establish  his  cause 

tion  at  the  instance  of  the  sheriff,  but  of  action  against  the  sheriff  in  order 

the  statute  merely  gives  them  a  right  to  be  entitled  to  a  judgment  against 

to  assume  such  relation.     Leonard  v.  the  indemnitors  because  of  the  action 

Buttling,  13  N.  Y.  App.  Div.  179.  which  they  take  in  intervening  in  the 

Intent  Charged  Will  Hot  Defeat  Eight,  action   against   the   sheriff.       Pool   v. 

—  In  an  action  against  a  sheriff  for  a  Ellison,  56  Hun  (N.  Y.)  108. 

conversion    the   consequences   of    the  3.  Canterberry    v.     Com.,    1    Dana 

bare  conversion  are  not  enlarged  by  (Ky.)  415,   holding   that  in  an  action 

an  allegation  of  the  motive  or  intent  against   a   sheriff    for   failing   to   pay 

upon  the  part  of  the  officer.     Farjeon  over  the    commonwealth's    paper  an 

v.   Grant,    54   N.   Y.    Super.    Ct.  536,  averment  that  he  failed   to  pay  M  the 

wherein    the  plaintiff  sued  for  a  con-  amodnt "   implies  a  charge  of  failing 

version  of  property  which  the  sheriff  to  pay  it  in  that  paper  and  is  sufficient; 

seized   under    process,   the   complaint  Beveridge    v.    Wagner,    48    111.    525; 

charging  that  "  the  defendants  wrong-  Elrod  v.   Hamner,  (Ala.   1898)  24  So. 

fully  and  unlawfully  and  with  malice  Rep.  8S2. 

and  with  intent  to  injure  the  plaintiff,  In  Assumpsit  for  money  had  and  re- 

and  destroy  her  said  business  for  the  ceived,   against   a  sheriff    10    recover 

profit  and  advantage  of  the  defendants,  money  made  on  an  execution,  a  count 

they,  the  said  defendants,  unlawfully  which,  after  stating  the  judgment  and 

took  and  carried  away,  and  converted  execution  and  the  delivery  of  it  to  the 

to  their  own  use,  and  still  retain  from  sheriff,  alleges  thai    by  virtue  thereof 

her,"  etc.     On  appeal  from  an  order  the  said  defendant  as  sheriff  seized  and 

substituting  the  sheriff's   indemnitors  took   in   execution   divers   goods  and 

in  the  place  of  the  sheriff,  it  was  in-  chattels  of  the  said  defendants  in  (he 

sisted  thai  the  code  provision  permit-  execution,  etc.,  "  and  then  and  there 

ting     such     substitution    referred    to  levied  the  same  thereout,"  is  equiva- 

aclions  for  conversion  simply,  and  that  leni   to  an  allegation  that  the  amount 

the  present  action  was  for  a  wilful  and  has  been  made  or  produced.     Dygerl 

malicious  trespass  by  the  officer,  and  v.  Crane,  1  Wend.  (N.  Y.)  535. 

that  therefore  the  code  provision  did  Effect  of  Return.  —  In  an  action  for 

not  apply;  but  the  court  held  as  above  money  had  and  received,  the  return  of 

indicated.  the  sheriff  "  satisfied  "  to  a  ca.  sa.  is 

1.  Hayes  v.  Davidson,  98  N.  Y.  22;  evidence  that  he  received  money,  and 
Buchner  v.  Tamsen,  26  N.  Y.  App.  it  need  not  be  especially  averred  in  the 
Div.  612.  declaration  that  he  received  the  money 

2.  Hessberg  v.  Riley,  91  N.  Y.  379;  as  sheriff.  Armstrong  v.  Garrow,  6 
Goodman  v.  Goetz,  (C.  PI.  Gen.  T.)  13  Cow.  (N.  Y.)  465. 

N.  Y.  Supp.  267;  Kernerz/.  Boardman,  4.  Recovery  Only  for  Cause  Alleged. — 

(C.   PI.  Gen.  T.)  14  N.  Y.  Supp.  787,  A  sheriff  cannot  be  made  liable  for  an 

a  firmed  133  N.  Y.  539;  Pool  z>.  Ellison,  excessive  levy  in  an  action  wherein  he 

56  Hun  (N,  Y.)  108.  is  charged  only  with  a  wrongful  levy, 
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against  a  sheriff  or  constable  the  plaintiff,  as  in  other  actions, 
must  state  the  facts  which  constitute  his  cause  of  action.* 

(b)  Bight  of  Property  or  Possession  —  Trespass  and  Trover.  —  To  recover 
in  trover,  actual  possession  or  a  right  of  immediate  possession  is 
indispensable.  In  trespass  the  gist  of  the  action  is  injury  to  the 
possession,  and  in  trover  the  gist  of  the  action  is  injury  to  the 
property.  But  as  possession  \s  prima  facie  evidence  of  property, 
the  evidence  in  the  two  actions  is  commonly  identical,  namely, 
proof  of  possession  rightful  as  against  the  defendant ;  and  as  the 
fact  of  possession  imports  a  right  of  property,  so  conversely  the 
right  of  property  imports  a  right  of  possession,  and  in  trover  an 
allegation  of  property  in  the  plaintiff  involves  the  allegation  of 
the  right  of  possession.2 

seizure,  and  detention.     State  v.  Mar-  that  the  sheriff  had  acted  in  collusion 

tin,  77  Mo.  670.  with  the  execution  debtor,  the  petition 

Allegations  in    the    Alternative. —  A  is  sufficient  in  setting  up  the  fraudulent 

declaration    which   alleges   that  "  the  conduct  though   it   might  have   been 

defendant   had   either    converted    the  ordered  to  be  made  more  specific  upon 

slave  to  his  own  use  or  had  negligently  motion.     Ingram  v.  Turner,  (Ky.  1899) 

suffered   her  to  escape,"  is  bad  as  a  51  S.  W.  Rep.  148. 

pleading  in  the  alternative,  and  such  Oral  Pleading  Before  Justice.  —  In  an 

objection  is  not  obviated  by  reason  of  action  for  conversion  against  a  sheriff, 

the  fact  that  an  objection  for  duplicity  before    a    justice   of    the    peace,    the 

under  the  statute  is  not  available,  as  pleadings  of  the  plaintiff  being  oral,  it 

these  two  vices  are  altogether  distinct,  will  be  presumed  on  appeal  that  they 

Com.   v.  Abell,  6  J.  J.   Marsh.  (Ky.)  were  good  as  against  exceptions  urged 

480.  against    them,    when    the    pleadings 

1.  Flgueira    v.    Pyatt,   88    111.  402;  themselves  do  not  appear  in  the  record 

State  v.  Bacon,  24  Mo.  A  pp.  403;  Mills  by  bill  of  exceptions.     Euless  v.  Rus- 

v.  Kennedy,  1  Bailey  L.  (S.  Car.)  19;  sell,  (Tex.  Civ.  App.   1895)  34  S.  W. 

Loomis  v.  Wheeler,  18  Wis.  524,  hold-  Rep.  176. 

ing  that  in  an  action  for  damages  2.  Brickley  v.  Walker,  68  Wis.  563; 
against  a  sheriff  for  refusing  to  execute  Kerner  v.  Boardman,  (C.  PI.  Gen.  T.) 
a  writ  of  assistance  in  a  foreclosure  14  N.  Y.  Supp.  787.  And  see  generally 
proceeding  in  which  the  plaintiff  be-  article  Trespass  and  Trover. 
came  the  purchaser  of  the  property  Averment  of  Ownership.  —  In  an 
the  complaint  was  defective  for  not  action  against  a  sheriff  for  the  wrong- 
showing  the  parties  to  the  foreclosure  ful  seizure  of  the  plaintiff's  goods  un- 
judgment  and  the  term  at  which  it  was  der  an  attachment  against  another,  an 
entered,  as  these  were  necessary  to  allegation  of  ownership  in  the  plain- 
enable  the  defendant  to  answer,  and  tiff  is  sufficient  for  the  purpose  of  ad- 
that  the  sheriff  is  entitled  to  the  same  mitting  testimony  in  support  thereof, 
concise  statement  of  facts  constituting  though  such  allegation  may  be  so  de- 
a  cause  of  action  as  if  he  were  a  stran-  feclive  as  to  have  been  obnoxious  to 
ger  to  everything  that  took  place  under  an  exception  properly  taken.  Tillman 
the  judgment  of  foreclosure.  v.  Fletcher,  ;8  Tex.  673,  wherein  the 
Title.  —  When  any  particular  fact  is  allegation  of  ownership  was  "  that  at 
essential  to  the  plaintiff's  litle,  .such  the  time  said  levy  was  made  as  above 
fact  must  be  expressly  alleged,  or  nee-  stated,  the  said  sheriff  and  the  said 
essarily  implied  from  those  which  are  agent  of  said  Tillman  were  well  advised 
stated,  and  the  want  of  such  aver-  of  the  fact  that  said  corn  was  the  prop- 
ments  cannot  be  aided  by  verdict,  erty  of  this  plaintiff  and  that  it  did  not 
Low  v.  Tilton,  19  N.  H.  27 1;  Sawyer  v.  oelong  to  said  Maples,  and  they  knew 
Whittier,  2  N.  H.  316.  that  it  was  the  property  of  this  plain- 
Motion  to  Make  More  flpeclfle.  —  In  an  tiff;  nevertheless  they,  etc.,  seized  and 
action  against  a  sheriff  for  a  breach  withhold  said  property  from  this  plain - 
of  official  duty  touching  an  execution  tiff." 
placed  in  his  hands,  upon  the  ground  Joint  Ownership.  —  In  an  action  to 
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•  Serosal  on  Demand  to  Surrender  Property  Seised.  —  When  it  is  not 
charged  in  terms  that  the  officer  converted  to  his  own  use  prop- 
erty seized  by  him,  facts  should  be  stated  to  show  that  upon 
notice  of  the  true  owner's  claim  he  refused  to  surrender  the 
property.1 

(e)  Evidence  of  Title.  —  The  ultimate  fact  and  not  the  evidence 
thereof  is  all  that  is  required  in  alleging  ownership.  Thus  in  an 
action  for  damages  for  an  illegal  seizure,  or  in  an  action  of  detinue 
against  a  sheriff  to  recover  property  seized  under  an  execution 
against  one  other  than  the  plaintiff,  the  facts  as  to  how  and  when 
the  plaintiff  acquired  title  to  the  property  need  not  be  specifically 
alleged,  since  these  are  the  proper  subjects  of  proof.2 

(d)  Anticipating  Defense.  —  In  an  action  against  a  sheriff,  the  plain- 
tiff need  not  allege  matters  in  anticipation  of  the  defense;  such 
matters  not  being  a  part  of  the  cause  of  action.8 

(e)  Seizure  of  Exempt  Property.  —  In  an  action  against  a  sheriff  for 
the  conversion  of  exempt  property  4  the  plaintiff  need  not  allege 
that  the  property  was  exempt,  as  the  fact  of  its  exemption  is  not 
part  of  the  gist  of  the  cause  of  action,  and  need  not  be  proved  in 

recover  damages  for  an  alleged  seizure  tice  to  the  sheriff  or  demand  made  for 

of  goods  belonging  to  the  plaintiffs,  by  the   property    in  question   before  the 

the  defendant  as  sheriff,  the  allegation  commencement  of  his  action.     Killey 

that  the  defendant  took  and  carried  v.   Scannell,    12  Cal.    73.      See    also 

away  "  certain  goods,  chattels,  and  ef-  George  H.  Fuller  Desk  Co.  v.  McDade, 

fects    of    and    belonging  to  the   said  113  Cal.  360. 

plaintiffs,"  is  not  an  allegation  of  joint  2.  Daniel  v.  Hard  wick,  88  Ala.  559, 

ownership.     This  averment  would  be  holding  that  in  detinue  by  a  married 

sustained  by  proof  that  the  plaintiffs  woman  a  general  averment  that  the 

owned  (he  properly  as  partners,  part  property  sued  for  is  the  statutory  sep- 

owners,  or  tenants  in  common.     The  arate  estate  of  the  plaintiff  is  sufficient, 

ruling  in  this  case  was  upon  the  fact  See  also  to  the  same  effect  Rains  v. 

of  a  release  by  one  of  the  plaintiffs,  Herring,  68  Tex.  468.     And  see  gen- 

and    it    was    said    that  the   evidence  e rally  article  Detinue,  vol.  6,  p.  651. 

showed  thai  the  plaintiffs  were  tenants  8.  Paden  v.  Gold baum,  (Cal.  1804)  37 

in  common  having  unequal  interests  in  Pac.  Rep.  759.    See  also  State  v.  Brady, 

the  properly,  and  that  therefore  a  re-  53  Mo.  App.  202;    Elrod  v.  Hamner, 

lease  of  one   could  not  affect  the  in-  (Ala.  1898)  24  So.  Rep.  882. 

terests  of  the  other.     Pelberg  v.  Gor-  Failure    to    Return  —  Nonpayment  01 

ham,  23  Cal.  349.  Fees.  —  In  an  action  against  a  sheriff 

1.  George  H.  Fuller  Desk  Co.  v.  Mc-  for  failure  to  return  a  writ  of  execu- 
Dade,  113  Cal.  360,  holding  that  where  tion,  the  complaint  need  not  allege 
such  facts  appear  rather  by  way  of  a  thai  the  sheriff's  fees  were  paid,  as 
recital  than  by  direct  averment,  and  a  this  is  a  matter  which,  if  necessary  to 
demurrer  to  the  complaint  does  not  in-  be  pleaded  at  all,  is  in  defense  and 
elude  this  fault  among  the  grounds  should  come  from  the  sheriff.  Van- 
specified,  the  complaint  will  not  be  Cleave  v.  Bucher,  79  Cal.  601. 
treated  as  bad  on  that  account.  4.  Seisnre  of  Exempt  Property  —  Befer- 

Property  in  Possession  of  Defendant  in  enee  to  Statute.  —  In  a  suit  against  an 

Process — Allegation  of  Demand.  —  Where  officer  to  recover  damages  for  a  seiz- 

the  property  seized  by  the  sheriff  under  ure.    under  a    writ  of  attachment,  of 

regular  process  is  at  the  time  in  the  property  which  the  debtor  claims  to  be 

possession  of  the  party  against  whom  exempt  from  execution,  under  a  stat- 

the  process  runs,  a  plaintiff  who  claims  ute  creating  a  liability  upon  the  officer 

to  be  the  real  owner  of  the  property  and  to  the   penalty   for  such   seizure,  the 

brings  action  to  recover  the  possession  complaint  need  not  refer  to  the  statute, 

thereof  from  a  sheriff,  musi  allege  no-  Madera  v.  Holdrege,  4  Colo.  App.  126. 
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the  first  instance  to  entitle  the  plaintiff  to  recover.1 

(f)  Exception  in  Penal  Statute.  —  In  declaring  upon  a  penal  statute, 
where  there  is  an  exception  in  the  enacting  clause  the  plaintiff 
must  show  that  the  defendant  is  not  within  the  exception,  but  if 
the  exception  be  in  another  and  subsequent  clause,  then  it  is  a 
matter  of  defense,  and  the  other  party  must  show  it  to  exempt 
himself  from  the  penalty.* 

(2)  Official  Character  and  Acts  under  Process  —  (a)  Individual  lia- 
bility. —  When  a  judgment  is  sought  against  the  officer  individually 
and  not  in  his  official  capacity,  as  for  a  trespass  or  conversion,  he 
need  not  be  described  as  sheriff,  nor  need  the  reason  or  authority 
for  the  taking  be  stated.8 

(b)  Actt  of  Deputy.  —  In  an  action  to  recover  damages  occasioned 
by  the  wrongful  and  illegal  seizure  of  the  plaintiff's  property 
under  process,  or  for  any  misfeasance  of  a  deputy,  there  is  no 
variance  between  proof  that  the  wrong  was  committed  by  a 
deputy  of  the  sheriff  and  an  allegation  that  it  was  committed  by 

1.  Dennis  v.  Snell,  54  Barb.  (N.  Y.)  note.    And  see  article  Penalties  and 
411;     Hutchinson     v.    Whitmore,    90  Penal  Actions,  vol.  16,  p.  278. 
Mich.  255.    And  see  article  Replevin,  Action  at  Common  Law.  —  In  Paden  v. 
vol.  18,  p.  494.  Gold bau m,  (Cal.  1894)37  Pac.  Rep.  759, 

Part  of  Cause  of  Aetion. —  In  an  action  which  was  an  aciion  against  an  officer 

against  a  constable  for  refusing  to  ad-  for     seizing    the    plaintiff's    property 

vise  the  plaintiff,  an  execution  debtor,  under  process  against  another,  it  was 

of    his    exemption,   the   right  of    the  held  that  though  by  statute  it  was  pro- 

plaintiff  depending  upon  the  fact  that  vided  that  "  if  the  property  levied  on 

he  was  the  head  of  a  family,  this  fact  be  claimed  by  a  third  person  as  his 

mast  be  alleged.    State  v.  Bacon,  24  property  by  a  written  claim  verified  by 

Mo.  App.  403.  the  oath  of  said  claimant,  setting  out 

Action /or  Penalty.  —  In   an   action  his  tiile  thereto    *    *    *     the  sheriff 

for  a  penalty  for  levying  on  property  is  not  bound  to  keep  the  property  un- 

exempt  under  the   statute   in  lieu  of  less  the   plaintiff,   or    the    person    in 

enumerated  articles,  there  must  be  an  whose    favor  the   writ    of    execution 

allegation   that  the  plaintiff   did   not  runs,  on  demand,  indemnify  the  sheriff 

have  any  of  the  articles  specifically  ex-  against  such  claim  by  an  undertaking 

erop;,  or,  if  he  had  a  part  of  them  less  by  at  least  two  good  and  sufficient 

than  all,  then  he  must  show  which  he  sureties."  yet  this  was  an  action  which 

did  not  have,  and  he  must  aver  that  he  existed  at  common  law.  and  that  the 

selected  the  property  and  claimed  it  as  statute  was  intended  for  the  protection 

exempt.     Figueira  v.  Pyatt,  88  111.  402.  of  the  officer  and  was  therefore  matter 

See  also  Pace  v.  Vaughn,  6  111.   30,  of  defense    notwithstanding  the   rule 

Camp  v.  Ganley,  6  III.  App.  499.  that  in  statutory  actions  a  compliance 

2.  Mills  v.  Kennedy.  1  Bailey  L.  (S.  with  all  the  provisions  conferring  the 
Car.)  19,  wherein  it  was  held  that  in  right  must  be  alleged. 

an  action  against  a  sheriff  to  recover  3.  Poinsett    v.    Taylor,  6    Cal.    78; 

the  penalties  for  not  returning  ex  ecu-  Hirsch  v.  Rand,  39  Cal.  315;  Dennis 

tions  lodged  in  his  office,  imposed  by  a  v.  Snell,  54  Barb.(  N.  Y.)4ii;  Stillman 

statute  which  provided  in  the  clause  v.  Squire,  1  Den.  (N.  Y.)  327;  Curtis  v. 

which    imposed    the    penalty,    "  that  Fay,  37  Barb.  (N.  Y.)  64;    Drake  p. 

nothing  therein  contained  shall  be  con-  Paulhamus,  66  Fed.  Rep.  896. 

strued  to  compel  any  sheriff  or  coroner  In    Beplevin    against  one   who   had 

to  return  any  execution  lodged  in  their  seized  the  plaintiff's  property  it  is  said 

offices    expressly   to    bind   property,"  that   as   the   plaintiff    cannot    always 

etc.,  the  declaration  must  allege  that  ascertain  by  what  right  one  interfering 

the  executions  have  not  been   lodged  with  his  possession  claims  to  act,  the 

to  bind.     See  also  the  last  preceding  only  safe  way  is  to  make  the  person 
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the  sheriff.1  In  some  cases  it  is  held  that  in  an  action  against  a 
sheriff  for  the  tortious  acts  of  his  deputy  the  defendant  need  not 
be  described  as  sheriff,  the  object  of  the  action  being  to  establish 
a  personal  and  not  an  official  liability,*  but  in  others  a  different 
view  is  taken.3 

(e)  Bight  Dependent  upon  Official  Aot  or  Default.  —  But  where  the  right  to 
recover  in  the  first  instance  depends  upon  official  acts  or  omis- 
sions, allegations  as  to  such  official  conduct  are  necessary  to  show 
the  particular  liability.4 

(d)  Official  Character.  —  If  from  an  Inspection  of  the  Whole  Complaint  it  is 
clear  that  the  action  is  brought  against  the  defendant  as  sheriff, 

interfering  with  the  right  of  possession  judgment;  Sprague  v.  Brown,  40  Wis. 

defend  it  and  let  him  prove  his  agency  616,  holding  that  as  the  judgment  may 

or  official  character  as   defense  if  he  affect  the  sureties  of  the  defendant,  and 

is  not  acting  for  himself.      Burchett  v.  may  constitute  the  basis  of  an  action 

Purdy,  2  Okla.  391.  against  the  deputy,  the  plaintiff  should 

1.  Pratt  v.  Bunker,  45  Me.  569;  Grin-  show  affirmatively  that  the  cause  of 
nell  v.  Phillips,  1  Mass.  530;  Tarver  p.  action  is  an  act  done  by  the  deputy  by 
Carter,  (Tex.  Civ.  A  pp.  1897)42  S.  W.  virtue  of  his  office;  the  court  holding 
Rep.  229.  that  th e  max i m  qui  facit per  alium  Jacit 

2.  Poinsett  v.  Taylor,  6  Cal.  78;  per  set  ordinarily  applicable  to  cases 
Hirsch  v.  Rand,  39  Cal.  315;  Stillman  where  a  defendant  is  sued  for  the  act 
v.  Squire,  1  Den.  (N.  Y.)  327;  Curtis  of  his  agent,  is  not  applicable  to  this 
v.  Fay,  37  Barb.  (N.  Y.)  64,  holding  case,  though  such  an  objection  could 
that  the  sheriff's  liability  for  the  acts  not  be  taken  for  the  first  time  on  ap- 
of  his  deputy  in  the  execution  of  pro-  peal. 

cess  rests  upon  the  doctrine  of  princi-  4*  Excessive  Levy. —  The  complaint 

pal  and  agent,  and  that  in  such  cases  in  an  action  for  the  recovery  of  the  pos- 

the  object  of  agency  must  be  proved  session   of    personal    properly   or    its 

upon  the  trial  if  it  is  denied  in  the  an-  value  is  not  sufficient  for  the  recovery 

swer.  for  an  excessive  levy  where  there  is  no 

In  Trover  Against  a  Sheriff  an  allega-  allegation  in  the  complaint  that  the 

tion  that  the  defendant  by  his  deputy  levy  was  excessive,  even  if  the  evidence 

or  agent,  naming  him,   did   convert,  shows  that  such  was  the  fact.     Sexey 

etc.,   is    sufficient   to    show    that    the  v.   Adkison,   40  Cal.   408.      See    also 

deputy  was  acting  under  the  defendant  State  v.  Martin,  77  Mo.  670. 

as  sheriff.     Hutchinson  V.  Whitmore,  But  allegations  that  writs  of  fi.  fa. 

90  Mich.  255.  against  the  plaintiff's  goods  had  been 

3.  Low  v.  Tilton,  19  N.  H.  271,  directed  to  the  sheriff,  that  he  had 
wherein  the  defendant  was  described  seized  goods  of  much  greater  value 
individually  as  of  "  Sanbornton,  in  the  than  was  requisite  to  pay  the  sums  of 
county  of  Belknap,"  and  the  act  com-  money,  interest,  etc.,  although  he  knew 
plained  of  was  alleged  to  have  been  that  the  money  arising  from  the  sale 
committed  by  another  person  named  of  a  part  only  of  the  goods  would  be 
and  described  as  one  of  the  deputies  of  enough,  that  he  sold  more  goods  than 
the  sheriff  of  the  county  of  Belknap,  was  necessary  to  pay  such  sums  of 
and  it  was  held  that  every  fact  in  the  money,  and  levied  thereout  a  greater 
declaration  might  be  true  and  still  the  sum  than  was  necessary  to  pay  them, 
defendant  be  under  no  legal  responsi-  are  sufficient.  Gawler  v.  Chaplin,  18 
bility  arising  therefrom,   because,  al-  L.  J.  Exch.  42,  2  Exch.  503. 

though  the  party  named  as  the  deputy  Refusal  to  Furnish  Copy  of  Process. — 
of  the  county  of  Belknap  was  alleged  Where  an  officer  is  liable  to  a  penalty 
to  be  in  fault,  yet  the  defendant  was  imposed  by  statute  for  neglecting  or 
not  alleged  to  be  the  sheriff  of  that  refusing  to  give  to  a  person  arrested  a 
county,  nor  described  as  such,  and  as  copy  of  the  process  if  the  officer  has 
his  liability  could  arise  only  from  that  such  process  in  his  hands,  a  declara- 
character,  the  declaration  was  fatally  tion  in  the  action  to  recover  such  pen- 
defective    upon   motion    in    arrest  of  alty   must  allege   that  the  defendant 
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it  will  be  sufficient ;  and  where  a  bill  alleges  that  the  defendant 
acted  as  sheriff  the  suit  is  sufficiently  brought  against  him  in  his 
official  capacity,  notwithstanding  in  the  prayer  for  relief  he  is  not 

officer  had  the  process  in  his  hands  at  pay  to  the  party  aggrieved  all  damages 

the  time  demand  was  made;  though  a  which  the  party  shall  have  sustained, 

declaration    omitting    such    averment  to  be   recovered   in   an  action  on  the 

might  be  good  in  the  absence  of  a  de-  statute,  the  neglect  or  refusal  must  be 

murrer,  yet  the  plaintiff  is  bound  to  expressly  charged  to  have  been  wilful, 

prove  the  fact  on  trial.     McMahan  v.  The  omission  of  the  word  "  wilful  " 

Edgerton,  34  Vt.  77.  cannot  be  supplied  by  any  circumlo- 

Befasal  to  Accept  Replevy  Bond.  —  In  cution.     Walbridge  v.  Griswold,  x  D. 

an  action  on  the  case  against  a  sheriff  Chip.  (Vt.)  162. 

for  refusing  to  permit  one  whose  prop-  Pleading Judgment —  Failure  to  Return 

erty  was  attached  to  replevy  it,  a  count  Execution.  —  In  an  action   by  a  judg 

which  alleges  a  tender  to  the  sheriff  of  ment  plaimiff  against  a  sheriff  for  fatl- 

a  bond  executed  by  himself  with  good  ure  to  return  an  execution,  the  dec- 

and  sufficient  sureties  conforming  to  laration   must    aver    a    judgment  on 

the  requirements  of  the  statute,  and  a  which  the  execution  was  issued.    State 

refusal  of  the  sheriff  to  accept  it,  is  v.  Spencer,  4  Blackf.  (Ind.)  310.     See 

sufficient.     So  a  count  which  alleges  also  Cox  v.  Ross,  56  Miss.  486;  Forsyth 

an  offer  to  execute  such  a  bond,  and  a  v.  Campbell,  15   Hun  (N.  Y.)  236. 

refusal  of  the  defendant  as  sheriff  to  The  sheriff  is  not  bound  to  act  in  the 

accept  it,  is  sufficient;  and  if  the  plain-  absence  of  a  judgment,  though  he  may 

tiff  should  have  tendered  a  bond  in  all  act,  and    would    be    protected   by   his 

respects  perfect,  then  the  law  in  giving  execution;    but    having   acted,    he   is 

to  the  sheriff  a  fee  for  taking  such  a  bound  to  account  to  the  proper  person, 

bond  imposes  upon  him  the  duty  of  and  it  is  not  necessary,  in  an  action  to 

preparing    it,    and    the    above    count  recover  the  amount  wrongfully  applied 

is   therefore   sufficient.      Chenault  v.  on  executions,  to  plead  the  judgment. 

Walker,  14  Ala.  151.  Stale   v.    Hamilton,    32  Ind.   104,  dis- 

Duty    to    Execute.  —  In    an    action  tinguishing  State  v.  Spencer,  4  Blackf. 

against  a  sheriff  for  not  delivering  to  (Ind.)  310,  sutra. 

his  successor  a  prisoner  taken  by  him  Jurisdiction  of  Justice —  Failure  to  Exe- 

and  committed  to  jail  on  an  execution  cute.  —  In  an  action  for  refusing  to  exe- 

against  the  body,  the   averment  that  cute  process  of  a  justice  of  the  peace 

the  execution  was "  duly  made "  was  jurisdiction    of    the    justice   must    be 

held  to  be  at  most  all  that  was  neces-  specially  pleaded.  Robinson  c  Harlan, 

sary  to  show  that  it  was  the  duty  of  2  111.  237. 

the  officer  to  execute  the  writ.    French  Insufficient  Beturn.  —  In  a  suit  to  re- 

v,  Willet,  4  Bosw.  (N.  Y.)  649.  cover  for  illegality  and  insufficiency  of 

In  Case  for  Failure  to  Levy  an  Attach-  a  return  to  a  fi.  fa.,  the  declaration 
ment  i(  is  not  necessary  to  set  out  the  should  show  what  the  return  was. 
attachment  in  hac  verba;  it  is  sufficient  Graham  v.  State,  6  Blackf.  (Ind.)  32. 
to  describe  its  substance  and  effect  if  Authority  under  Which  Sheriff  Acted.  — 
the  legal  identity  of  the  instrument  is  In  a  declaration  against  a  sheriff  for 
adhered  to,  and  there  will  be  no  vari-  failure  to  pay  over  the  commonwealth's 
ance  if  the  writing  proved  and  that  paper,  an  averment  that  he  collected 
alleged  correspond  in  all  essential  par-  it "  by  virtue  "  of  an  execution  imports 
ticulars.  The  mere  difference  of  one-  thai  he  received  it  while  the  execution 
quarter  of  a  cent  does  not  so  materially  was  in  his  hands  and  in  force.  Can- 
change  the  identity  of  the  attachment,  terberry  v.  Com.,  1  Dana  (Ky.)  415. 
when  the  description  in  other  respects  In  an  action  of  trespass  on  the  case 
is  in  perfect  harmony  with  the  allega-  against  the  sheriff  for  neglect  of  duty 
tion,  as  not  to  permit  it  to  be  read  as  of  himself  and  one  of  his  deputies  in 
evidence.  Griffin  v.  Ganaway,  6  Ala.  not  paying  over  money  collected  on  the 
151.  plaintiff's   execution,   a    count   which 

Wilful  Heglect  or  Eefueal  —  Vermont  does  not  show   how  or  by  what  au- 

Btatute.  —  Where  the  remedy  given  by  thority  the  sale  under  the  execution 

statute  is  in  the  case  of  a  wilful  refusal  was    made,   and    in    which    it   is   not 

or  neglect  of  the  officer  to  serve  or  re-  averred  that  the  defendant  acted  by  vir- 

turn  a  writ,  and  he  is  made  liable  to  tue  of  his  office,  is  bad.  The  declaration 
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described  as  sheriff,  as  such  omission  in  the  prayer  does  not 
determine  that  the  defendant  is  sued  individually.1 

(3)  False  Return.  —  In  an  action  against  a  sheriff  to  recover  a 
penalty  or  damages  for  making  a  false  return,  the  declaration  or 
complaint  must  show  the  falsity  of  the  return,  and  the  averments 
as  to  its  falsity  must  be  definite  and  certain.  The  return  must 
be  shown  to  be  false  in  fact,  and  the  mere  omission  to  do  that 
which  ought  to  have  been  done  in  making  the  return  will  not 
bring  the  sheriff  under  the  condemnation  of  the  statute.2 

musl  set  forth  all  the  material  grounds  return  day  of  the  process  although  the 

of  action,  fully  and  with  certainty,  and  process  was  returned  after  the  return 

if  on  the  facts  stated  two  intendments  day.     Michaels  v.  Shaw,  12  Wend.  (N. 

may  be  made  it  shall  be  taken  most  Y.)  587. 

strongly  against  the  plaintiff.    Wheeler        Nulla  Bona  Against  Property  of  Two. 

v.  Willard,  14  Pick.  (Mass.)  486.  —  Where  the   action   was  for  a   false 

1.  Wight  v.  Roethlisberger,  116  return  of  nulla  bona  against  the  goods 
Mich.  241;  Van  Cleave  v.  Bucher,  79  of  two  persons,  and  alleged  that  though 
Cal.  601.  such  persons  had  goods,  etc.,  yet  the 

"  Late  Sheriff." —  In  an  action  against  sheriff  did  not  levy,  it  was  held  that 

a  sheriff  after   the    ex pf ration  of  his  the  allegation  was  sustained  although 

term  of  office  it  is  not  material  that  he  the  plaintiff  did  not  prove  that  both  the 

is  described  in  the  petition  as  "  late  parties    had    goods,   for    the    allega- 

sheriff  "    of    the    county.     Calvin    v.  tion  was  severable,  that  both  or  either 

Bruen,  39  Ohio  St.  610.  of  them  had  goods.     Jones  r.  Clayton, 

2.  State  v.   Hammond,  72  Ind.  472;  4  M.  &  S.  349. 

Harrell  v.  Warren,  100  N.  Car.  259;  False  Setnrn  of  Prior  Attachment.  —  In 
Lemit  v.  Mooring,  8  Ired.  L.  (N.  Car.)  an  action  on  the  case  for  a  false  return 
312;  Southerland  v.  Cunningham,  1  of  an  execution  in  favor  of  the  plain- 
Stew.  (Ala.)  438;  Astor  v.  Heller,  61  tiff,  the  declaration  alleged  that  the  de- 
N.  J.  L.  78,  wherein  a  declaration  in  fendant  attached  certain  goods  upon  a 
the  first  count  alleged  that  the  sheriff  writ  of  attachment  sued  out  by  the 
returned  a  summons  duly  served  per-  plaintiff  against  A  as  principal  and  B 
sonally  on  the  defendant,  and  that  as  trustee,  and  did  not  apply  them  in 
thereupon  the  plaintiff  entered  judg-  satisfaction  of  the  plaintiff's  execution, 
ment  in  the  suit,  and  that  the  return  but  falsely  returned  thereon  that  p re- 
was  a  false  return,  and  the  second  viously  to  the  plaintiff's  attachment  the 
count  alleged  that  the  sheriff,  although  defendant,  in  obedience  to  a  writ  sued 
he  returned  the  summons  served,  out  by  another  against  said  A  as  prin- 
failed  and  neglected  to  make  any  serv-  cipal  and  B  as  trustee,  summoned  B 
ice  thereof  on  the  defendant,  and  it  who  then  bad  the  goods  in  his  pos- 
was  held  that  the  first  count  was  bad  session,  whereas  they  had  before  been 
because  while  the  service  might  have  taken  out  of  his  possession  by  the  de- 
been  false  in  the  respect  that  it  was  fendant;  and  it  was  held  that  it  was 
not  a  personal  service,  yet  a  legal  not  necessary  for  the  plaintiff  to  state 
service  would  support  the  judgment,  whether  on  his  writ  the  goods  were  at- 
but  that  the  allegation  in  the  second  tached  in  the  hands  of  the  trustee  or  in 
count  that  no  service  was  made  showed  the  common  mode,  that  it  was  sufficient 
a  legal  cause  of  action;  Com.  v.  Bart-  to  allege  that  the  execution  was  de- 
lett,  7  J«  J-  Marsh.  (Ky.)  162,  holding  livered  to  the  defendant  within  thirty 
thai  a  simple  allegation  "thai  he  failed  days  after  judgment  to  be  levied  on  the 
to  make  a  true  and  correct  return  on  goods  attached,  without  averring  that 
an  execution  "  was  insufficient  to  ren-  the  defendant  could  have  seized  them 
der  the  officer  liable  for  a  false  return,  on  the  execution  or  that  he  was  re- 
See  also  Clough  v.  Monroe,  34  N.  H.  quested  to  seize  them,  and  that  the  alle- 
381.  gation  that  the  return  was  false  in 
False  Betnrn  Made  After  Return  Day.  stating  that  the  goods  were  under  a 
—  In  an  action  against  a  sheriff  for  a  previous  attachment  was  material  and 
false  return  of  a  fi.  fa.  the  return  may  traversable.  Hale  v.  Dennie,  4  Pick, 
be  alleged  to  have  been  made  on  the  (Mass.)  501. 
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Judgment.  —  And  when  a  "plaintiff  charges  a  false  return  of  an 
execution  he  must  allege  and  prove  a  valid  judgment  as  well  as 
a  false  return.1 

When  Falsity  Hot  Cttit  of  Aetion.  —  But  where  the  gist  of  the  action 
is  the  neglect  of  the  sheriff  in  failing  to  levy,  or  having  levied  in 
failing  to  sell  and  make  the  money,  it  is  held  that  the  plaintiff 
may  aver  these  facts  and  add  that  the  defendant  falsely  and 
deceitfully  returned  certain  other  facts  as  an  excuse  for  not  hav- 
ing obeyed  the  order  of  the  writ.* 

(4)  Damage.  —  If  the  complaint  itself  shows  that  no  injury  or 
damage  resulted  from  the  act  complained  of,  no  recovery  can  be 
had.8 

Allegation  of  Special  Damages.  —  Where  damage  necessarily  results 
from  the  act  complained  of,  as  in  trespass,  special  damages  need 
not  be  alleged  unless  a  recovery  for  such  damages  is  sought  in 
addition  to  the  general  damages  which  are  recoverable  under  the 
general  ad  damnum;  but  where  the  gist  of  the  action  is  the  dam- 
age resulting  from  the  act  complained  of,  as  in  trespass  on  the 
case,  and  damages  cannot  be  necessarily  intended  to  have  resulted 
therefrom,  there  must  be  a  special  allegation  of  damage.4    In 

1.  Cox  v.  Ross,  56  Miss.  486;  Mc-  deed  for  land  bought  at  a  public  sale, 
Donald  v.  Buna,  3  Den.  (N.  Y.)  45.  the  complaint  was  held  fatally  defec- 

2.  Be ve ridge  v.  Wagner,  48  111.  526,  tive  in  this,  that  it  alleged  special  dam- 
wherein  it  is  said  that,  admitting  that  ages  arising  from  the  inability  to  get 
this  mode  of  traversing  a  return  would  rents  and  profits  from  the  estate  (a 
not  be  sufficient  on  a  demurrer  if  a  tavern)  without  averring  that  the  de- 
fa  !se  return  alone  were  the  foundation  fendant  in  execution  had  any  title  to 
of  the  action,  yet  where  the  return  is  the  premises,  or  that  the  plaintiff,  if 
not  an  essential  part  of  the  declaration  the  sheriff  had  made  him  a  deed,  would 
and  it  is  averred  to  have  been  wrong-  have  been  either  entitled  to  receive  or 
fully,  falsely,  and  deceitfully  made,  the  able  to  recover  possession  of  the  prop- 
court  cannot  assume  the  return  to  be  erty  or  rents  or  profits.  Knight  v.  Fair, 
true  in  passing  upon  the  sufficiency  of  12  Cal.  297. 

the    declaration,   merely    because    its  Failure  to  Levy.  —  In   order  for  an 

falsity  is  not  alleged  in  a  more  direct  execution  or  attachment  creditor  to  re- 

and  positive  manner.                       '  cover  his  debt  against  a  sheriff  because 

3.  Kendall  v.  Clark,  10  Cal.  18,  of  the  latter's  failure  to  seize  under  the 
wherein  the  plaintiff  set  out  that  the  writ  sufficient  property  of  the  debtor  to 
sheriff  under  an  execution  against  the  satisfy  the  same,  the  creditor  must 
plaintiff  levied  on  and  sold  certain  plead  and  prove  that  during  the  life  of 
property  which  was  the  homestead  of  the  writ  his  debtor  was  possessed  of 
the  plaintiff,  and  claimed  damages  in  property  liable  to  be  seized  under  the 
two  thousand  dollars,  and  it  was  held  writ,  and  that  the  sheriff  negligently 
that  from  the  complaint  itself  it  was  failed  to  seize  such  property.  Conway 
clear  that  no  damage  had  resulted  from  v.  Magi  11,  53  Neb.  370. 

such  sale,  because  if  the  property  sold  When  Special  Damages  Need  Not  Be 

was  a  homestead,  the  sheriff's   deed  Alleged,  —  Where  a  declaration  in  an 

conveyed    nothing,  the   purchaser  at  action  against  a  sheriff  alleged  that  al- 

such  sale  could  acquire  no  right  to  the  though  he  could   have  levied  of  the 

property,  and  the  plaintiff  suffered  no  goods  of  the  execution  debtor  within 

injury.  his  bailiwick  the  moneys  indorsed  on 

4.  Failure  to  Execute  Bead.—  In  an  the  writ,  yet  he,  disregarding  his  duty, 
action  for  damages  sustained  by  the  did  not  levy  of  the  goods  the  moneys, 
plaintiff  by  reason  of  the  refusal  of  the  or  any  part  thereof;  and  that  he,  fur* 
defendant  sheriff  to  execute  to  him  a  ther  disregarding  his  duty,  falsely  re- 
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both  cases  the  cause  of  action  must  be  stated,  but  in  the  first  it 

is  sufficiently   stated   without  special    allegations   of    damage, 
because  damage  is  presumed,  while  in  the  latter  case  there  is  no 

turned,  etc.,  it  was  held  that  the  first  v.  Waterman,  26  Conn.  324;  Wright  v. 

allegation  sufficiently  charged  a  breach  Darlington,  108  Pa.  Si.  372. 

of  duty,  and  applied  to  improper  con-  Failure  to  Beturn.  —  Special  damage 

duct  of  the  sheriff  in  the  sale  of  the  must  be  alleged.     Musser  v.  Maynard, 

goods,  as  well  as  to  negligence  in  omit-  55   Iowa   197.      But  see   Good  now   v. 

ting  to  levy:  and  that  the  declaration  Willard,  5  Met.  (Mass.)  517;  M'Rae  v. 

was  good  without  staling  special  dam-  Evans,  1  Dev.  &  B.  L.  (N.  Car.)  243. 

age.     Mullet  v.  Challis,    16  Q.  B.  239,  Failure  to  Pay  Over  Money.  —  In   an 

71  E.  C.  L.  239,  20  L.  J.  Q.  B.  i6t,  15  action  against  a  sheriff  for  failure  to 

Jur.  243.  return  a  writ,  the  plaintiff  must  allege 

Sufficiency  of  Property  Turned  Out  to  that  the  money  made  upon  the  writ 
Officer,  —  In  an  action  on  the  case  has  not  been  paid  over  to  him,  if  he 
against  the  defendant,  as  sheriff,  for  wishes  to  recover  for  such  sum.  Hoag 
neglect  of  his  deputy  to  levy  an  execu-  t\  Warden.  37  Cal.  523. 
tion  upon  personal  property,  which  the  Insufficient  Beplevin  Bond.  —  Where 
plaintiff  contended  he  turned  out  to  the  no  statute  gives  an  action  against  the 
deputy  for  that  purpose,  the  second  sheriff  for  taking  an  insufficient  se- 
count  fixed  no  value  to  the  property  curity  in  a  replevin  bond,  the  action, 
which  the  plaintiff  said  he  turned  out  if  maintainable,  must  be  supported 
on  the  execution,  but  only  averred  it  to  on  the  principles  of  the  common  law. 
be  of  sufficient  value  to  satisfy  the  ex-  In  these  circumstances  an  action  on 
ecution.  The  first  count  did  not  de-  the  case  is  the  proper  remedy,  and  the 
scribe  the  articles  turned  out,  nor  name  party  complaining  of  the  act  of  the 
their  value;  but  only  said  he  turned  sheriff  in  such  an  action  must  allege 
out  on  said  execution  sufficient  per-  both  the  inability  of  the  principal  and 
sonal  property  to  satisfy  the  same,  with  that  of  the  security,  because  the  insuffi- 
all  cost.  It  was  held  that  these  would  ciencyof  the  security  cannot/^rj*  con- 
be  considered  defects  on  demurrer,  stitute  a  cause  of  action,  as,  if  his 
surely  so  on  a  special  demurrer;  but  principal  is  solvent,  no  damage  accrues 
that  they  were  cured  by  verdict,  as  the  by  reason  of  the  insolvency  of  the 
jury  could  not  have  found  a  verdict  for  security.  Fisher  v.  Davis,  Lilt.  Sel. 
the  plaintiff,  without  satisfactory  evi-  Cas.  (Ky.)  132. 

dence  of  specific  articles  that  were  thus  Wrongful  Levy . —  In  an  action  again&t 

turned  out  to  the  deputy.     Wetherby  an  officer  by  the  mortgagee  in  posses- 

v.  Foster,  5  Vt.  138.  sion  for  unlawfully  seizing  and  selling 

That  Debt  Is  Unpaid.  —  In  an  action  mortgaged  property  it  is  held  to  be  un- 

on   the   case  to  recover  damages  for  necessary   to  plead  the   value  of   the 

failure  to  levy  an  attachment,  an  aver-  property  at   the   time  of  the  taking, 

ment  in  the  declaration  that  the  plain-  where  no  special  damages  are  alleged, 

tiff  was  injured  and  had  sustained  dam-  in  order  to  recover  for  the  amount  of 

ages  to  a  greater  amount  than  that  the  plaintiff's  debt  up  to  the  value  of 

sought  to  be  recovered  by  the  attach-  the  goods,  though  there  must  be  evi- 

ment,  was  held  equivalent  to  an  alle-  dence  as   to  the   value  of  the  goods 

gation    that    the    debt     was    unpaid,  seized.     Sheehan  v.  Levy,  1  Wash.  149. 

especially  when  considered   with  ref-  Sufficient  Allegation  of  Special  Dam- 

erence   to   the   influence  of   the   heal-  age — Injury  to   Credit.  —  In  an  action 

ing  statute  removing  all  objections  to  against  a  sheriff  to  recover  damages 

pleadings   which   are   merely   formal,  for  loss  of  credit  by  reason  of  a  wrong- 

and  declaring  that  "  no  demurrer  shall  ful  levy  of  an  attachment,  conceding 

have  any  other  effect  than  that  of  a  that  loss  of  credit  is  a  special  damage 

general  demurrer."     Griffin  v.  Gana-  which  must  be  specially  pleaded,  an 

way,  6  Ala.  151.  allegation     that     "  plaintiff     enjoyed 

False  Beturn.  —  Special  damage  must  among  the  wholesale  houses,  business 

be  alleged.    Sawyer  v.  Whittier,  2  N.  men,   and   manufacturers  throughout 

H.  315;  Wylie  v.  Birch,  3  Gale  &  D.  the  country  a  high  and  first  class  credit, 

629,  4  Q.  B.  566,  45  E.  C.  L.  566;  Levy  and  was  thereby  enabled   to  do  and 

v.  Hale,  6  Jur.  N.  S.  702,  29  L.  J.  C.  PL  was  doing  a  large,    prosperous,   and 

127.     See  also  Hartford  County  Bank  profitable   business,"   followed   by  an 
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such  presumption.     Where,  however,  the  statute  expressly  gives 

an  action  for  that  which  before  was  not  actionable  except  under 
an  allegation  of  special  damage,  special  damages  need  not  be 
alleged.1 

allegation  of  the  seizure  and  conversion  these    averments    it    did    not  appear 

by  the  sheriff  of  the  goods,  and  the  whether  the  property  was  of  greater  or 

value  thereof,  the  period  of  the  deten-  less  value  than  the  amount  of  the  cxe- 

tion  during  which  the  plaintiff's  busi-  cution,  and  therefore  no  prejudice  to 

ness  house  was  closed,  and  the  amount  the   plaintiff   was  shown.      Owens  v. 

of  damage  sustained,  sufficiently  pleads  Gate  wood,  4  Bibb  (Ky.)  494. 

such     damage.       It    also    sufficiently  Action  by  Plaintiff  in  Execution.  —  In 

pleads  how   and    by  what  means  the  an  action  by  the  plaintiff  in  an  attach- 

plaintiff  was  injured  in  his  credit,  and  ment  it  was  held  that  from  an  allega- 

it  is  not  necessary  that  the  names  of  tion  that  the  defendant  failed  to  keep 

the  persons  who  refused  the  plaintiff  the  attached  property  the  court  would 

credit  should  have  been  set  out,  since,  presume  that  the  pleader  intended  to 

if  the  defendant  desired  a  more  specific  charge  that  the  sheriff  had  released  ihe 

statement  as  to  this,  he  should  have  property,  and  that  upon   the   further 

made  application  to  the  District  Court  allegation  of  the  amount  of  the  plain- 

for  a  rule  upon  the  plaintiff  to  make  tiff's  judgment  and  the  value  of  the 

his  petition   more  specific  in  that  re-  property  released  which  exceeded  the 

spect.     Kyd  v.  Cook,  56  Neb.  71.  judgment,  the  damage  was  sufficiently 

Isgal  Conclusion.  —  In  an  action  charged  though  the  complaint  did  not 
against  a  sheriff  and  his  sureties  on  allege  that  the  plaintiff  had  lost  his 
his  official  bond  to  recover  damages  for  debt.  State  v.  Atkinson,  (Ark.  1890)  13 
the  alleged  wrongful  seizure  of  goods  S.  W.  Rep.  415.  See  also  Adams  v. 
under  an  attachment,  a  petition  which  State.  6  Ark.  497. 
alleges  that  the  seizure  was  made  1.  Falsa  Botox*. —  Albright  v.  Tap- 
wilfully  and  deliberately,  and  that  the  scott,  8  Jones  L.  (N.  Car.)  473,  an 
levy  was  "wantonly  and  fraudulently"  action  of  debt  for  the  penalty  provided 
made,  is  not  sufficient  for  the  purpose  by  statute. 

of  recovering  attorney's  fees  as  a  part  Failure  to  Beturn. —  Ledyard  v.  Jones, 

of  the  damages,  because  to  say  that  the  7    N.   Y.    550,  overruling    Stevens    v. 

seizure  was  made  wilfully  and  deliber-  Rowe,  3  Den.  (N.  Y.)  327. 

ately  and  against  the  plaintiff's  protest  So  where  the  liability  for  non-return 

is  but  to  state  the  manner  in  which  every  of  an  execution  is  prima  facie  the  full 

levy  is  made,  and  to  say  that  it  was  amount  of  the  debt,  under  the  statute, 

wantonly  and  fraudulently  made,  with-  Smith  v.  Perry,  18  Tex.  510.     See  also 

out  specifying  any  act  of  wanton  vio-  Beall   v.  Shattuck,  53  Miss.  358,     Or 

lence  and  fraudulent  device,   is    not  absolutely  so,  notwithstanding  matters 

sufficient.     McCart  v.  Maddox,  68  Tex.  of  excuse.  Bachman  v.  Fenstermacher. 

456.  112  Pa.  Sl  331. 

Negligent  Loss  of  Property   Taken  in  Though  the   Aetiom   on    The   Case  Is 

Execution.  —  In  an  action  on  the  case  Given  by  Statute  against  a  sheriff  for  a 

against  a  sheriff  by  the  defendant  in  false  return  of  an  execution,  yet  this 

an    execution,  for  negligently   losing  statute  can  only  be  regarded  as  declar- 

property  taken  by  the  sheriff  to  satisfy  atory  of  the  procedure.     It  does  not 

the  execution,   it  was   held   that   the  profess  to  interfere  with  the  nature  of 

declaration  must  aver  the  amount  of  the  action   and   the  principles   which 

the  execution  and  the  value  of  the  prop-  control  it  as  a  common-law  remedy, 

erty,  because  unless  the  value  of  the  It  is  an  action  sounding  in  damages, 

property  was  greater  than  the  amount  the  measure  and  extent  of  which  must 

of  the  execution  its  loss  by  the  default  depend  upon  the  circumstances  of  each 

of  the  defendant  could  not  prejudice  particular  case.     Hence  the  plaintiff, 

the  plaintiff,  as  no  other  property  of  to  entitle  himself  to  a  recovery,  must 

his  in  that  case  could  be  taken  to  satisfy  prove  that  he  has  sustained  damages, 

the  execution,  and  if  the  value  of  the  and  to  what  extent,  and  in  this  regard 

property   had   been  greater  than  the  it  would  seem  to  differ  very  materially 

amount  of  the  execution,  the  sheriff  from  the  action  of  debt,  which  is  more 

would  have  been  bound  to  return  the  appropriately  applicable  as  a  remedy  to 

surplus  to  the  plaintiff,  and   without  cases  in  which    the   duty  is   certain. 
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(5)  Action  on  Bond.  — See  article  Official  Bonds,  vol.  15, 

p.  83. 

(6)  Amendment.  —  Where  the  intended  cause  of  action  against 
a  sheriff  is  defectively  set  forth,  though  so  clearly  as  to  be  dis- 
tinguished from  any  other  cause  of  action,  an  amendment  may 
properly  be  allowed.1 

Amendment  as  to  Deputy.  —  Where  the  original  petition  alleged  that 
the  levy  of  an  execution  was  made  by  one  in  his  capacity  as 
sheriff,  and  in  an  amended  petition  it  is  alleged  that  the  levy  was 
made  by  another  as  a  deputy  sheriff  acting  by  and  through  the 
authority  of  the  said  sheriff,  such  amendment  does  not  set  up  a 
new  cause  of  action  so  as  to  bring  the  case  within  the  operation 
of  the  statute  of  limitations.  * 

Tombeckbec  Bank  v.  God  bold,  3  Stew,  against  a  sheriff  for  the  default  of  one 

(Ala.)  240.  of  his  deputies  may  be  amended  by 

1.  Annis  v.  Gilmore,  47  Me.  158,  in  adding  a  count  tor  the  neglect  of 
which  case,  however,  it  was  held  that  another  deputy  in  the  same  matter,  but 
in  an  action  against  an  officer  for  fail-  terms  should  be  imposed  with  reference 
ure  to  retain  property  attached  to  be  to  the  interests  of  the  several  deputies, 
sold  to  satisfy  an  execution  it  was  im-  Grafton  Bank  v.  White,  17  N.  H.  389. 
proper  to  allow  (he  plaintiff  to  amend  But  where  the  declaration  at  the 
by  alleging  a  new  breach  of  duty,  to  time  of  the  commencement  of  the 
wit,  that  the  defendant  never  returned  action  contained  but  one  count  claim- 
the  execution.  ing  to  recover  against  the  defendant 

Amendment  as  to  Value  of  Property.  —  as  sheriff  solely  upon  the  ground  of  his 
In  an  action  against  a  sheriff  for  official  responsibility  for  the  acts  of  another  as 
neglect  and  misfeasance  in  not  satisfy-  deputy,  it  was  held  that  an  amendment 
ing  an  execution  in  favor  of  the  plain-  of  the  writ  would  not  be  permitted 
tiff,  it  appeared  that  the  property  in  which  added  another  count  for  the  pur- 
controversy  was  attached  upon  an  pose  of  sustaining  the  action  by  reason 
original  writ  in  the  case,  and  the  goods  of  other  and  distinct  acts  of  the  sheriff 
attached  were  receipted  for  to  the  offi-  himself.  Lambard  r.  Fowler,  25  Me. 
cer,  and  he  made  a  due  return  placing  308. 

the  value  of  the  goods  at  seven  thou-  Averment  that  Seiiure  Was  by  Acting 
sand  dollars;  that  afterward  he  was  Deputy.  —  Where,  in  an  action  against 
permitted  to  amend  his  return  showing  the  sheriff  for  a  wrongful  seizure  of 
the  value  of  the  goods  to  be  twenty-  the  plaintiff's  properly  under  process 
two  hundred  dollars;  and  that  the  against  another,  the  testimony  had 
original  declaration  proceeded  upon  developed  the  fact  that  the  person  who 
the  ground  that  the  officer  was  bound  had  seized  the  property  was  neither  a 
by  his  return  to  have  goods  forthcom-  legal  deputy  of  the  sheriff  nor  a  special 
ing  to  the  value  of  seven  thousand  dol-  bailiff,  and  the  plaintiff  offered  to  file 
lars  stated  in  the  original  return.  It  an  amended  petition  the  first  clause  of 
was  held  that  the  court  might  permit  which  alleged  that  such  peison  was 
the  declaration  to  be  amended  by  the  acting  as  deputy  by  the  authority  and 
introduction  of  a  new  count  placing  direction  of  the  sheriff,  and  so  acted  in 
the  value  of  the  goods  at  twenty-two  executing  the  writ  under  which  the 
hundred  dollars,  but  in  such  case,  since  property  claimed  by  the  plaintiff  was 
the  line  of  defense  was  thereby  materi-  seized,  it  was  held  that  the  court  hav- 
ally  changed,  the  amendment  should  ing  already  permitted  the  defendants, 
be  granted  upon  the  payment  of  the  over  the  objection  of  the  plaintiff,  to 
defendant's  costs  up  to  the  time  when  file  an  amended  answer  alleging  that 
the  offer  to  file  such  count  was  made,  the  person  who  had  seized  the  prop- 
Pierce  p.  Strickland,  2  Story  (U.  S.)  292.  erty  was  not  the  deputy,  it  should  in 

2.  Herring  v.  Patten,  18  Tex.  Civ.  the  exercise  of  a  sound  discretion  have 
App.  147.  permitted  the  first  paragraph  or  clause 

Count  Alleging  Vegleet  of  Different  of  the  amended  petition  to  be  filed. 
Deputy.  —A  declaration  in  an  action     Mann  v.  Martin,  82  Ky.  242. 
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b.  Plea  or  Answer  —  (i)  General  Denial  or  General  Issue.  — 
New  matter  must  be  pleaded  or  set  up  in  the  answer,  as  in  other 
cases,  in  order  to  be  available  as  a  defense.1 

Each  Defense  Separate.  —  In  an  action  against  a  sheriff,  as  for  a  false 
return,  the  general  rule  applies  that  where  an  affirmative  defense 
is  set  up  in  the  answer  it  is  to  be  treated  as  a  separate  plea,  and 
the  defendant  is  not  entitled  to  the  benefit  of  denials  made  in 
another  part  of  the  answer  unless  they  are  incorporated  by 
reference  and  made  a  part  of  the  affirmative  defense,  in  order  to 
support  it  on  demurrer.2 

(2)  Justification  under  Process  —  (a)  In  General.  —  To  justify  an 
act  charged  as  a  trespass  under  process,  the  officer  must  plead  it,3 

1.  Dennis  v.  Snell,  54  Barb.  (N.  Y.)  for  special  pleas,  with  a  view  to  avoid 

411;  Beaty  r.  Swarthout,  32  Barb.  (N.  the   technical   subtleties  of   pleading, 

Y.)  294;    Frisbee   v.    Langworthy,    11  and  that  the  officer  had  not,  in  any  case 

Wis.  378.  that  the  court  had  observed,  lost  his 

General  Issue  with  Notice.  —  Pleading  justification  by  joining  in  a  notice  with 

specially   depends   upon   the    general  others  who  could  not  avail  themselves 

system  of  pleading.     Thus,  sometimes  of  the  same  justification.     Jennings  v. 

in  an  action  of  trespass  against  a  sheriff  Carter,  2  Wend.  (N.  Y.)  446.     See  arli- 

the  defendant  may  plead  the  general  cles  Notice  or  Brief  Statement  of 

issue  with  leave  to  give  in  evidence  all  Defense,   vol.   14,   p.   1074;  Pleas  at 

matters  that  could  be  specially  pleaded,  Law,  vol.  16,  p.  539. 

where  such  is  the  system.     See  Calvert  2.  Craft    v.    Brandow,    (Supm.    Ct. 

v.  Stone,  10  B.  Mon.  (Ky.)  152;   Clark  Spec.  T.)  24  Misc.  (N.  Y.)  306. 

v.  Foxcroft,  6  Me.  296.  8.  Olsen  v.  Upsahl,  69  111.  273:  De- 

The  notice  should  describe  the  pro-  bord  v.  La  Hue,  26  Ind.  212 ;  Schultz 

cess  with  sufficient  certainty  to  apprise  v.  Frank,  1  Wis.  352,  Moore  v.  Devoy, 

the  plaintiff  of  the  defense  relied  on.  (N.  Y.  Super.  Ct.  Spec.  T.)  37  How. 

Cook  v.  Miller,  11  111.  610.  Pr.  (N.  Y.)  18;  Beaty  v.  Swarthout,  32 

Action  for  Neglect  to  Perform  Official  Barb.  (N.  Y.)  294,  holding  that  in  an 
Act. — The  statute  authorizing  any  action  against  the  sheriff  for  the  unlaw, 
public  officer,  when  sued  for  an  act  ful  taking  and  conversion  to  his  own 
done  by  virtue  of  his  office,  to  plead  use  of  property  belonging  to  the  [  lain- 
the  general  issue  and  give  special  tiff,  evidence  of  a  distinct  affirmative 
matter  in  evidence  without  notice,  re-  offense  is  not  admissible  under  the  gen- 
lates  only  to  suits  for  acts  done  by  offi-  eral  denial,  but  under  such  pleading 
cers  by  virtue  of  their  office,  and  does  the  only  evidence  which  the  defendant 
not  extend  to  an  action  against  a  is  enthled  to  give  is  limited  to  the  con- 
sheriff  to  recover  damages  for  a  neg-  tradiction  of  the  plaintiff's  proof  and 
lect  to  perform  an  official  act.  Per-  the  disproval  of  the  case  made  by  him, 
sons  v.  Parker,  3  Barb.  (N.  Y.)  249.  and  if  the  plaintiff  has  proved  the  tak- 

Joinder  in  Notice.  —  An  officer  join-  ing  the  defendant  cannot  justify  the  tak- 
ing with  another  in  a  notice  of  justifi-  ing  under  process  under  such  general 
cation  filed  after  a  plea  of  the  general  denial. 

issue  is  not   precluded   from   his  de-  Continuation    of    Authority.  —  Where 

fense  by  such  joinder.     The  objection  one  justifies  what  would  otherwise  be 

in  this  case  was  based  upon  the  rule  a  trespass  by   legal   process  he  must 

that  if  two  or  more  in  pleading  join  in  show   not  only   that   he   acted    under 

a  defense  which  is  sufficient  for  one  what  purported  to  be  a  valid  writ  when 

but  not  for  the  others,  the  plea  is  bad  it  issued,  but  that  it  was  in  full  force 

as   to  all,   upon   the  principle  that  a  at  the  time  he  acted.     Dayton  v.  Fry, 

plea  is  entire  and  not  divisible,  and  29  111.  525. 

therefore  if  bad  in  part  is  bad  for  the  Case    Distinguished  from    Trespass.  — 

whole;  but  it  was  held  that  the  evi-  But  case  has  been  distinguished  from 

dence  ought  to  be  considered  as  offered  trespass  in  this,  and  it  is  held  that  in 

not  under  the  plea,  but  under  the  no-  the  former  action  the  defendant,  under 

tice,  which  is  allowed  as  a  substitute  the  general   issue,   may   give  in  evi- 
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and  the  plea  to  be  sufficient  must  set  forth  matter  which  if  proved 
would  constitute  a  complete  defense.1 

Assumpsit  for  Money  Paid  under  Void  Judgment.  —  Where   a  judgment 

debtor  paid  to  the  sheriff  the  amount  of  an  execution,  and  there- 
after brought  an  action  of  assumpsit  to  recover  the  money  thus 
paid,  upon  the  ground  that  the  judgment  was  void,  the  defend- 
ant was  permitted  to  give  the  execution  in  evidence  under  the 
general  issue.2 

(b)  Identity  of  Writ.  —  In  justifying  under  process  it  should  be 
described  with  sufficient  certainty  and  particularity  to  identify  it.s 

(o)  Property  Claimed  by  Stranger  —  Showing  It  Subject  to  Process.  —  Where 


dence  any  matter  of  excuse  or  justifi- 
cation, without  pleading  it  specially; 
and  may  therefore  show  that  he  seized 
the  goods  as  sheriff  by  virtue  of  a  judg- 
ment and  execution,  and  that  the  mort- 
gage or  bill  of  sale,  under  which  the 
plaintiff  claims,  is  fraudulent  and  void 
as  against  creditors.  Hall  v.  Snowhill, 
14  N.  J.  L.  551. 

1.  Daniel  v.  Hardwick,  88  Ala.  559; 
Harrison  v,  Davis,  2  Stew.  (Ala.)  350; 
McAden  v.  Gibson,  5  Ala.  341;  Isley 
v.  Huber,  45  Ind.  421,  holding  that  a 
plea  justifying  an  alleged  assault  and 
battery  under  a  writ  of  possession 
alleging  that  the  person  was  removed 
from  the  dwelling,  without  showing 
the  identity  of  the  premises  from  which 
he  was  removed  and  those  described 
in  the  writ,  is  bad;  Kelly  v.  Fritz,  11 
Heisk.  (Tenn.)  7,  10  the  same  point; 
Whitney  v.  Bayley,  4  Allen  (Mass.)  173; 
Schu:tz  v.  Frank,  1  Wis.  352;  Morris 
v.  Van  Voast,  19  Wend.  (N.  Y.)  283, 
holding  that  where  the  defendant  in  an 
action  of  trespass  justifies  the  taking 
as  sheriff  under  a  writ  of  replevin  he 
must  aver  that  a  bond  for  the  return  of 
the  property  was  delivered  with  the 
writ. 

Outer  Boor  Open.  —  A  plea  justifying 
a  trespass  under  a  fi.  fa.  must  show 
that  the  outer  door  was  open.  Bruns- 
wick v,  Slowman,  8  C.  B.  317,  65  E.  C. 
L.  317. 

Mittimus.  —  A  plea  justifying  an  ar- 
rest under  an  order  of  judges  of  an 
election  fining  the  plaintiff  for  dis- 
orderly and  riotous  conduct,  and  direct- 
ing his  commitment,  i3  bad  if  it  does 
not  show  a  mittimus.    Davis  v.  Wilson, 

65  111.  525. 

Failure  to  Levy  —  Bemission  of  Penalty. 
—  A  plea  of  justification  for  not  levy- 
ing an  execution,  setting  forth  a  re- 
mission of  the  penalty  for  which  the 
judgment   was  obtained,  is  sufficient 

1 


without  setting  forth  a  statement  of 
the  facts  upon  which  the  remission 
was  founded.  U.  S.  v.  Mortis,  10 
Wheat.  (U.  S.)  246. 

Proof  of  Vacation  of  Attachment.  —  In 
an  action  against  a  sheriff  for  wrongful 
seizure  of  goods,  the  plaintiff  may  show 
that  the  attachment  under  which  the 
goods  were  taken  had  been  vacated, 
as  well  as  the  refusal  of  the  officer  to 
return  them,  under  the  issues  formed 
by  the  plea  of  the  officer  justifying 
under  the  writ  of  attachment.  Bowe 
v.  Wilkins,  105  N.  Y.  322. 

2.  Miller  z>.  Hahn,  116  Mich.  607. 

8.  Daniel  v.  Hardwick,  88  Ala.  559; 
McAden  v.  Gibson,  5  Ala.  344. 

Sufficiency.  —  Where  the  sheriff  in  an 
action  of  replevin  justifies  the  seizure 
under  levies  made  under  writs  of  at- 
tachment, he  need  not  set  out  in  his 
answer  more  than  a  full  reference  to 
the  process,  the  date  of  the  writ,  in 
whose  favor,  the  amount  claimed  by 
the  attaching  creditor,  the  character  of 
the  indebtedness,  and  the  return  on 
the  wriL  Kingsbury  v.  Buchanan,  11 
Iowa  390. 

Minute  Detail.  —  In  an  action  against 
a  sheriff  for  seizing  goods  under  an 
attachment  against  another  person,  an 
answer  justifying  under  the  process 
is  sufficient  without  setting  forth  mi- 
nutely every  fact  relating  to  the  suit. 
Towdy  v.  Ellis,  22  Cai.  650. 

Exhibits.  —  Copies  of  the  writ  need 
not*  be  .attached.  Kingsbury  v.  Bu- 
chanan, 11  Iowa  390. 

But  where  the  defendant  in  an  action 
of  trespass  answered  that  he  took  the 
goods  as  sheriff,  by  virtue  of  a  writ 
of  attachment,  a  copy  of  which  was 
annexed  to  his  answer,  such  writ  ap- 
peared to  have  been  materially  defec- 
tive, it  was  held  that  a  demurrer  to  the 
answer  should  be  sustained.  Deforest 
v.  Swan,  4  Greene  (Iowa)  357. 
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the  process  is  against  a  person  other  than  the  party  claiming  and 
suing,  there  should  be  an  allegation  in  the  plea  of  justification 
that  the  property  taken  was  the  property  of  the  person  in  the 
process,  or  that  it  was  subject  to  the  process  under  which  it  was 
taken.1 

(d)  Valid  Judgment  for  Execution  or  Debt  for  Attachment  —  Traud.  —  Where 
the  officer  is  sued  for  levying  an  execution  upon  property  of  the 
execution  debtor,  he  may  justify  under  the  execution  without 
showing  the  judgment.* 

Suit  by  stranger.  —  Where,  however,  an  action  is  brought  by  a 
stranger  to  the  process,  against  an  officer,  for  taking  property  by 
virtue  of  the  process,  it  is  held  that  the  officer  is  bound  to  show 
a  judgment  as  well  as  an  execution  in  order  to  protect  himself,  as 
where  the  plaintiff  shows  title  in  himself  derived  from  the  defend- 
ant in  the  execution  and  such  title  is  impeached  for  fraud ; 3  or  if 

1.  Daniel  v.  Hardwick,  88  Ala.  559;  judgment.     Thus  in  an  action  against 

Richardson  v.  Smith,  29  Cal.  529;  Bar-  a  sheriff   for  conversion    new  matter 

ley  v.  Cannon,  17  Mo.  595;  Hawk  v.  must  be  pleaded  in  the  answer  in  order 

Lepple,   51    N.   J.    L.   208;    Brown   v.  to  be  available  in  defense,  and  where 


ii    N.  J. 
:i   N.  J. 


Bissett,  21   N.  J.  L.  50;  Bruen  v.  Og-  the  plaintiff  claims  that  the  property 

den,  11  N.  J.  L.  370;  Howard  v.  Conde,  taken  was  exempt  property  the  defend- 

22  Oregon  581;  Krewsom  v.  Purdom,  ant  cannot    prove  that   the  execution 

11    Oregon   267;   Buck  v.   Colbath,   3  "  was  issued   upon   a  judgment  ren- 

Wall.  (U.  S.)  334.  dered  on  a  note  which  was  given  for 

"  As  the  Property  of."  —  The  allegation  another  horse,  which  was  the  plaintiff's 

that  the  property  was  levied  on  "  as  exempt  team,"    such    judgment    not 

the  property  of,"  etc.,  was  held  to  be  having   been  set   up   in    the  answer, 

insufficient.     Krewsom  v.  Purdom,  11  Dennis  v.  Snell,  54  Barb.  (N.  Y.)4ii. 
Oregon  267.  3.  Johnson  v.  Hollo  way,  82  111.  334; 

2.  Davis  v.   White,   I  Houst.  (Del.)  Jackson  v.  Hobson,  5  111.  411;  McDon- 

228;    Jackson   v.    Hobson,  5   111.  411;  aid  v.  Prescott,  2  Nev.   109;  Jansen  v. 

Outhouse  v.  Allen,  72  111.  529;  Damon  Acker,  23  Wend.   (N.    Y.)  480;  Parker 

v.  Bryant,  2  Pick.  (Mass.)  413;  Werner  v.   Walrod,    16    Wend.    (N.    Y.)    514; 

v.  Waters,  55  Barb.  (N.  Y.)  591;  Shel-  Sheldon  v.  Van  Buskirk.  2  N.  Y.  477; 

don  v.  Van  Buskirk,  2  N.  Y.  477;  Far-  High  v.  Wilson,  2  Johns.   (N.  Y.)  46, 

ley  v.  Lea,  4  Dev.  ft  B.  L.  (N.  Car.)  holding,  however,  that  if  the  court  are 

169;  Traylor  v.  McKeown,  12  Rich.  L.  satisfied  that  there  was  fraud  and  that 

(S.    Car.)  251;    Bogert   v.    Phelps,    14  the  plaintiff  is  not  entitled  to  recover. 

Wis.   88;    Ciowe  v.   Adams,  21   Can.  they  will  not  award  anew  trial  where 

Sap.  Ct.  342,  holding  that  while  under  there  has  been  a   verdict  for  the  de- 

the  old  forms  of  pleading,  when  the  fendant,  though  the  record  of  the  judg- 

sheriff  was  made  a  defendant  together  ment   was   not   produced  at  the  trial, 

with   the  execution   creditor  and   the  See  also  Hartman  v.   Cochrane,  2  111. 

defendants  joined  in  pleading,  it  was  App.    592;    Ambler  v.    Traver,  2   111. 

essential  to  show  the  judgment,  in  as-  App.  614. 

much  as  according  to  the  old  rules  of        Matter   of   Pleading    or    Proof.  —  In 

common-law  pleading  it  was  requisite  Shepherd  v.  Nabors,  6  Ala.  631,  it  is 

that  a  plea  should  be  good  in  its  en-  held  that  whether  a  case  comes  within 

tirety,  and  the  execution  creditor  could  the  rule  that  a  ministerial  officer  who 

only  justify  under  a  judgment  as  well  executes   process    of    a   couit  having 

as  an  execution,  it  was  never  dor  bled  jurisdiction  is  protected  in  the  execu- 

that  the  sheriff  sued  alone  might  jus-  t:on  of  such  process  if  it  is  regular  on 

tify  under  a  writ  of  fieri  facias.  its  face,  or  whether  it  comes  within  the 

Bat  if  He  Desires  to  60  Further,  cr  if  it  exception    of    the    rule    as   stated   in 

becomes  necessary  to  inquire  into  the  Parker  v.   Walrod,   16  Wend.   (K.  Y.) 

consideration  of  the  judgment,  men  it  514.  that  where  the  plaintiff  shows  title 

is  necessary  that  he  should  plead  such  in  himself  derived  irotn  the  defendant 
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the  officer  justifies  under  an  attachment  in  such  a  case,  he  must 
show  a  debt.1 

(e)  Showing  Return.  —  In  justifying  the  seizure  of  property  under 
process  which  is  returnable  the  plea  should  allege  that  the  writ 

in  the    execution  before  its  lien  at-  in  his  answer.     He   is  not  bound  to 

tached,  the  execution  will  not  afford  a  assail  the  transaction  till  it  is  brought 

defense  unless  the  parly  relying  upon  to  his  knowledge,  and  if  it  makes  its 

it  connects   it  with   a    judgment  and  first  appearance  at  the  trial  he  may 

thenshows  that  the  transfer  of  the  prop-  meet  it  there  with  proof  of  the  fraud, 

erty  to  the  person  thus  claiming  it  was  Chamberlain   v.   Stern,    n    Nev.   268; 

fraudulent  and   void   as    against   the  Frisbee  v.   Langworthy,   11  Wis.  378. 

creditor  who  recovered  the  judgment.  But    see    Thayer    v.    Willet,    (N.    Y. 

is  wholly  immaterial  as  respects  the  Super.  Ct.  Gen.  T.)  9  App.  Pr.  (N.  Y.) 

form  of  the  plea,  and  that  in  neither  325;  King  v.  Davis,  34  Cal.  106. 
case  is  it  necessary  to  allege  that  the         Seizure  from  Assignee,  —  Where  the 

fi.   fa.  was  issued  pursuant  to  a  valid  sheriff    seized    under    an   attachment 

judgment.     And  in  Jackson  v.  Hobson,  goods  in  the  hands  of  an  assignee  for 

4  111.  411,  it  was  held  that  to  plead  the  the  benefit  of  creditors  of  the  defend- 

judgment  would  be  to  plead  mere  mat-  ant  in  the  attachment,  in  an  action  by 

ter  of  evidence.  the  assignee  the  sheriff  justified  under 

But   it  has   been   considered  better  the  attachment  and  a  judgment  subse- 

pleading  to  aver  a  judgment  as  well  as  quently  recovered  and  execution  issued 

an  execution  in  such  a  case.     McDon-  in  the  attachment  suit,  and  it  was  held 

aid  1.   Prescott,  2  Nev.   109.     And  in  that  in  this  condition  of  the  pleading 

Masters  v.  Teller,  7  Okla.  6£8,  it  was  the  sheriff   might  show  fraud  in  the 

held  in  general  terms  that  in  an  action  plaintiff's   title    and    the    assignment 

against  a  sheriff  for  the  seizure  and  under  which   he  claimed.     Jacobs   v. 

conversion  of  the  plaintiff's  property  Remsen,  35  Barb.  (N.  Y.)  387. 
under  an   execution   against    another        Denial  of  Property.  —  In  an  action  by 

person  the  officer  must  set  up  a  valid  the  purchaser  of  a  chattel,  against  an 

execution  and  judgment  issued  by  a  officer,  for  seizing  it  as  the  property  of 

court  of  competent   jurisdiction;    but  the  vendor,  an  answer  simply  denying 

the  execution    pleaded    in    this    case  the  plaintiff's  property  is  not  sufficient 

issued  from  the  court  of  a  justice  of  to  admii  proof  that  the  sale  was  fraud- 

the  peace,  or  a  court  of  special  juris-  ulent     and    void     against     creditors, 

diction.     See  also  Thatcher  v.  Maack,  Thissell  v.  Page,  11  Gray  (Mass.)  394. 
7  III.  App.  638;  Von  Kettlerv.  Johnson,        1.  Sexey  v.  Adkinson,  34  Cal.  346; 

57   III.    109,   and  Poulk  v.  Slocum,  3  Cook  v.  Miller,  n  III.  610;  Damon  v. 

Blackf.  (Ind.)42i,  as  to  pleading  juris-  Bryant,  2  Pick.  (Mass.) 413;  Oberfelder 

diction.  v.  Kavanaugh,  21  Neb.  483;  Sandford 

Replevin.  —  Process    regular   on   its  Mfg.   Co.   v.    Wiggin,   14  N.   H.  441; 

face  will  in  most  cases  be  a  sufficient  Noble  v.   Holmes,   5   Hill  (N.  Y.)  194; 

protection  to  the   officer.     But  in  re-  Parker  v.   Walrod,   16  Wend.  (N.  Y.) 

plevin,  when  the  defendant  does  not  514;    Norton  v.  Kearney,  10  Wis.  443; 

seek  simply  to  justify  a  trespass,  but  Jones  v.  Lake,  2  Wis.  210;  Bogert  v. 

sets  up  a  right  and  seeks  to  have  a  re-  Phelps,  14  Wis.  88. 
turn,  he  ought  to  show  a  good  title  in       Authorised  Issuance  of  Attachment.  — 

omnibus.     He  must  therefore  show  the  So  in  order  to  justify  a  seizure  of  goods 

foundation  of  the  writ.     Brown  v.  Bis-  under  an  attachment,  by  attacking  a 

sett,  21  N.  J.  L.  46.  sale  by  the  debtor  as  being  fraudulent 

Seizure  in  Hands  of  Stranger  —  A  He-  in  respect  to  creditors,  the  officer  must 

gation  of  Fraud.  —  Where  property  is  produce  and  prove  not  only  the  attach- 

seized  in  the  hands  of  a  stranger  to  the  ment,  but  the  preliminary  proceedings 

execution,  the  officer  must  plead  fraud  authorizing   its   issuance.     Oberfelder 

in  answer  to  his  suit.     But  where  the  v.    Kavanaugh,    21    Neb.    483,   citing 

property  is  found  in  the  hands  of  the  Thoinburgh    v.     Hand,    7    Cal.    554; 

execution  debtor,  and,  after  levy,   is  Noble  v.   Holmes,  5   Hill  (N.  Y.)  194; 

claimed  by  a  stranger,  the  officer  is  not  Van  Etten  v.  Hurst,  6  Hill  (N.  Y.)  311; 

bound  to  surmise  that  there  may  have  Mathews  v.  Densmore,  43  Mich.  461. 

been  a  sale,  and  to  attack  it  for  fraud  But  see  Bogert  v.  Phelps,  14  Wis.  88. 
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W&s  returnable,  in  what  court  it  was  returnable,  and,  if  the  return 

day  has  passed,  that  it  was  in  fact  returned,  though  it  may  be 
permissible  to  excuse  a  return  by  proper  averments.1 

One  Having  Ho  Control  over  the  Ftooms,  as  a  stranger  who  comes  in 
aid  of  the  officer  executing  it,  will  not  be  prejudiced  by  the  omis- 
sion of  the  officer  to  return  the  process,  and  the  same  principle 
applies  to  bailiffs  who  serve  writs  by  virtue  of  precepts  from  the 
principal  sheriff.* 

This  is  required  in  justifying  under  ley  v.   Baines,   10  East  73;   Girling's 

an    attachment  issuing  from   a  court  Case,    Cro.    Car.   446];     Shorland    v. 

of    special    and    limited    jurisdiction.  Govett,  5  B.  &  C.  488,  11  E.  C.  L.  281. 

Noble  v.  Holmes,  5  Hill  (N.  Y.)  194.  Waiver    of    Olfaction  by   Failure   to 

a  But  it  has  been  held  that  this  dis-  Demur. —  In  trespass  agairsta  sheriff 

tinction     does    not    exist    where    the  for  seizing   chattels  claimed    by    the 

authority  to  issue  an  order  of  attach-  plaintiff,  if  the  answer  does  not  dis- 

merit  by  any  court  is  limited  to  special  tinctly  aver  that  the  writs  of  attach- 

cases    provided    for    by    the    statute,  ment  and  execution  under  which  the 

Oberfelder  v.  Kavanaugh,  21  Neb.  483;  property  was  seized  were  returned  ex- 

Thornburgh  v.  Hand,  7  Cal.  554.  ecuted  by  the  officer,  the  omission  of 

Sufficient  Pleading  of  Jurisdiction. —  the  averment,  if  such  averment  was 

In  Keys  v.  Grannis,  3  Nev.  548.  it  was  necessary  to  justify  the  officer,  though 

held  that  in  justifying  a  seizure  under  it  might  have  been  aground  of  demur- 

an   attachment   from   the    court  of  a  rer,  is  not  a  ground  of  objection  to  the 

justice  of  the  peace  while  the  common-  admission   of   testimony.     Walker    v. 

law   rule   prevailed   that   in   pleading  Woods,  15  Cal.  66. 

judgments  of  courts  of  special  and  lim-  Excuse  —  Substitution    of   Money    for 

ited  jurisdiction  it  was   necessary   to  Property  Levied.  —  In  an  action  of  tort 

show  that  the  court   had   jurisdiction  against    a    sheriff    for    damages    for 

under   the   statute  in   that  state,  the  injuries    to    property   caused    by    his 

manner  of  pleading  such  jurisdiction  deputy  *hile  levying  an  attachment 

was  modified,  and  it  was  sufficient  to  against  the  plaintiff,  it  appeared  that 

plead  that  the    judgment    had    been  the  deputy   wrote  a  return  upon  the 

duly  given  or  made  as  a  substitute  for  writ  that  he  had  attached  fifteen  dollars 

a   minute  statement  of   the  jurisdic-  in  money,  saying  nothing  about  the 

tional  facts  which  were  formerly  re-  property   upon    which   the    levy    was 

quired.  made,  and  never  returned  the  writ  into 

1.  Kirksey  v.  Dubose,  19  Ala.  43;  court  but  delivered  it  to  the  plaintiff; 
McAden  v.  Gibson,  5  Ala.  341;  Davis  that  after  the  attachment  and  on  the 
v.  Bush,  4  Blackf.  (Ind.)  330;  Caldwell  same  day,  by  mutual  agreement  be- 
v.  Kenworthy,  31  Ind.  238;  May  v.  tween  the  plaintiff  and  the  attaching 
Sly,  5  Blacki.  (Ind.)  206;  Munroe  v.  officer,  at  the  request  and  for  the  con- 
Merrill,  6  Gray  (Mass.)  238;  Williams  venienceof  the  plaintiff,  the  possession 
v.  Babbitt,  14  Gray  (Mass.)  141;  Russ  of  the  property  attached  was  surren- 
v.  Butterfield,  6  Cush.  (Mass.)  242;  dered  to  the  plaintiff  and  the  sum  of 
Wright  v.  Marvin,  59  Vt.  437;  Ellis  v.  fifteen  dollars  substituted  for  and  at- 
Cleveland,  54  Vt.  437.  tached  in  place  of  said  property;  and 

Mesne  and  Final  Process.  —  The  the  court  held  that  this  substitution 
common  law  rule  is  that  an  officer  can-  operated  as  an  accord  and  satisfaction 
not  justify  under  mesne  process  after  of  any  claim  by  the  plaintiff  against 
the  return  day  without  showing  that  it  the  sheriff  or  his  deputy  for  attaching 
was  returned,  although  with  respect  to  the  original  property,  and  to  this  ex- 
final  process  the  rule  is  otherwise,  the  tent  enabled  the  defendant  to  justify 
latter  not  being  returnable  at  common  under  the  writ  although  it  had  not 
law.  Clark  v.  Foxcroft,  6  Me.  296;  been  returned.  Taylor  v.  Knowlton, 
McAden  v.  Gibson,  5  Ala.  341  [citing  10  Allen  (Mass.)  137. 
Freeman  v.  Biewitt,  1  Salk.  409;  Brit-  2.  Oysiead  v.  Shed,  12  Mass.  511; 
ton  v.  Cole.  1  Salk.  408;  Middlcton  v.  Stewart  v.  Thomas,  15  Gray  (Mass.) 
Price,  1  Wils.  C.  PI.  17,  2  Stra.  1184;  171;  Shorland  v.  Govett,  5  B.  &C.  488, 
Rowland  v.  Veale,  1  Cowp.  18;  Cheas-  11  E.  C.  L.  281;  Freeman  v.  Biewitt,  Z 
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(3)  Matters  Occurring  After  Issuance  of  Attachment. — In  fin 
action  against  a  sheriff  for  a  violation  of  his  duty  touching  the 
execution  of  an  attachment,  matters  which  occurred  after  the 
issuance  of  the  attachment  to  operate  as  a  dissolution  thereof 
must  be  pleaded  specially.1 

(4)  Statute  of  Limitations.  —  Where  a  sheriff  is  sued  in  assump- 
sit for  failure  to  pay  ovpr  money  made  on  an  execution,  without 
naming  him  as  sheriff,  it  is  held  that  he  may  still  plead  the  statute 
of  limitations  applicable  to  such  an  officer,  but  the  plea  in  such  a 
case  must  be  special,  averring  first  that  the  defendant  was  sheriff 
and  that  the  action  was  brought  to  charge  him  for  the  alleged 
omission  of  an  official  duty.* 

c.  Replication.  —  If  the  plaintiff  relies  upon  an  abuse  of  pro- 
cess rendering  the  defendant  a  trespasser  ab  initio^  the  replication 
to  a  plea  of  justification  should  state  the  facts  or  new  assign.3 

Salk.  409,  I  Ld.  Raym.  632;  Britton  v.  plead  the  general  issue  and  give  the 

Cole,  1  Salk.  409.  special    matter  in    evidence,    without 

1.  McComb  v.  Reed,  28  Cal.  281.  notice,  was  held  to  relate  only  to  suits 
Supplemental  Answer.  —  In  an  action  for  acts  done  by  an  officer  by  virtue  of 

against  a  sheriff  to  recover  possession  his  office,  and  not  to  extend  to  any 
of  personal  property,  if  after  an  answer  action  against  a  sheriff  to  recover  dam- 
filed  justifying  the  seizure  under  at-  ages  for  a  neglect  to  perform  an  official 
tachment  against  one  whose  property  act,  as  to  serve  a  capias.  Persons  v. 
the  answer  alleges  it  to  have  been,  the  Parker,  3  Barb.  (N.  Y.)  24.9  [citing  Fair- 
she  riff  is  compelled  to  turn  o\cr  such  child  v.  Case,  24  Wend.  (N.  Y.)  381; 
property  to  the  assignee  in  bankruptcy  Elliott  v.  Cronk,  13  Wend.  (N.  Y.)  37]. 
of  the  defendant  in  the  attachment,  he  8.  McGillis  v.  Bishop,  27  III.  App. 
may  set  up  these  facts  in  a  supple-  53.  And  see  article  Replications  and 
mental  answer.  Bolander  v.  Gentry,  Replies,  vol.  18,  p.  639. 
36  Cal.  105.  Confession  and  Avoidance  of  Justiflca- 

2.  Shepard  v.  Hoit,  7  Hill  (N.  Y.)  tion.  —  "There  are  some  pleas  which 
198.  And  see  article  Limitations  of  rather  partake  of  the  nature  of  new 
Actions,  vol.  13,  p.  176.  assignments  than  are    properly    and 

Plea  in  Language  of  Statute.  —  Under  strictly  so;  as,  where  the  defendant 
a  statute  which  provided  that  "  all  abused  authority  or  license  which  the 
actions  against  sheriffs  and  coroners  law  gives  him,  by  which  he  became 
upon  any  liability  incurred  by  them  by  a  trespasser  ab  initio.  In  an  action 
the  doing  any  act  in  their  official  brought  for  a  trespass  thus  committed, 
capacity,  or  by  the  omission  of  any  when  the  defendant  pleads  the  license 
official  duty,  except  for  escapes,  shall  as  authority,  the  plaintiff  may  reply 
be  brought  within  three  years  after  the  the  abuse.  Such  a  replication,  it  will 
cause  of  action  shall  have  accrued,"  it  be  observed,  differs  from  a  new  assign- 
was  held  that  in  an  action  for  failure  ment,  because  it  does  not  operate  in 
to  levy  and  return  a  fi.  fa.  a  plea  of  any  manner  as  a  waiver  or  abandon- 
•'  not  guilty  within  three  years,"  etc.,  ment  of  the  trespass  attempted  to  be 
while  probably  good  on  general  de-  justified,  but  states  matter  in  confes- 
murrer,  is  bad  on  special  demurrer  for  sion  and  avoidance  of  the  justifica- 
not  following  the  statute  in  terms  by  tion.*'  Lincoln  v.  McLaughlin,  74  111. 
saying  that  the  cause  of  action  "  did  11,  quoting  Chitty's  PI.,  p.  671. 
not  accrue,"  etc.  Fisher  v.  Pond,  2  De  Injuria.  —  In  trespass  by  a  mar- 
Hill  (N.  Y.)  338,  upon  the  authority  of  ried  woman  for  levying  upon  her  sep- 
Dyster  v.  Battye,  3B.  &  Aid.  448,  5  E.  arate  estate  under  process  against  her 
C.  L.  344.  husband,   a    replication   de  injuria   is 

General    Issue   Without    Notice.  —  A  good  to  a  plea  justifying    under  the 

statute  authorizing  any  public  officer,  process  and  alleging   property   in  the 

when  sued  for  or  concerning  any  act  husband.     Lincoln  v.  McLaughlin,  74 

done  by  him  by  virtue  of  his  office,  to  111.  11. 
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And  if  the  officer  in  such  a  case  interposes  a  replication  which 
does  not  make  him  a  trespasser  ab  initio,  it  is  bad.1 

immaterial  issue.  —  A  replication  which  traverses  an  immaterial 
allegation  is  bad.* 

d.  Rejoinder.  —  Where  the  rejoinder  does  not  rely  upon  the 
same  process  to  defeat  a  recovery  as  that  under  which  the  sheriff 
justified  in  his  plea,  there  is  a  departure,  and  the  pleading  is  bad.* 

e.  Criminal  Cases  —  Indictment.  —  The  general  rules  gov- 
erning  pleadings  in  criminal  cases  and  the  application  of  them  to 
prosecutions  against  public  officers  have  been  treated  in  other 
articles,4  and  cases  covering  prosecutions  against  the  officers 
herein  will  be  found  in  the  notes,  from  which  the  application  of 
these  general  rules  is  obvious.5 

1.  Shorland  v.  Govett,  5  B.  &  C.  485,  4.  See  articles  Indictments,  In- 
11  E.  C.  L.  279,  wherein  it  was  said  formations,  and  Complaints,  vol.  10, 
that  where  the  subsequent  act  is  a  p.  344,  and  Public  Officers,  vol.  17, 
trespass  the  law  assumes  that  the  party  p.  139. 

did  not  enter  for  the  purpose  alleged  5.  Fake  Return  —  Facts  Showing 
in  the  plea,  but  for  the  purpose  of  Falsity.  —  An  indictment  against  a  con- 
committing  the  trespass,  but  where  the  stable  for  making  a  false  return  to  a 
subsequent  act  is  not  a  trespass  it  can-  writ  must  allege  wherein  the  return 
not  be  reasonably  supposed  that  the  was  false;  a  mere  averment  that  the 
original  entry  was  for  the  purpose  constable  falsely  returned  it  is  not  suffi- 
alleged  in  the  declaration.  cient.  It  is  necessary  that  the  indict- 
Property  Exempt  from  Execution. —  ment  should  set  out  the  return  made 
Where  the  sheriff  in  an  action  of  tres-  and  allege  directly  and  positively  the 
pass  justifies  under  a  fi.  fa.,  the  plain-  facts  which  negative  the  return.  Tib- 
tiff  should  reply  the  facts  stated  by  bals  v.  State,  5  Wis.  596. 
way  of  confession  and  avoidance  in  Failure  to  Execute  Warrant  —  Aver 
order  to  admit  proof  that  the  goods  ment  of  Jurisdiction.  —  In  an  indict- 
taken  were  exempt  from  execution,  ment  against  a  constable  for  not  ex- 
and  if  he  replies  generally  to  the  plea  ecuting  a  warrant  against  a  person 
of  justification  such  proof  is  not  admis-  charged  with  a  crime,  it  must  be 
sible.  Beatty  v.  Hollo  way,  4  Ala.  shown  by  averments  in  the  indictment 
178.  that  the  justice  who  issued  the  warrant 

2.  Hale  v.  Dennie,  4  Pick.  (Mass.)  had  jurisdiction;  and  setting  forth  the 
501,  holding  that  in  an  action  on  the  warrant  in  the  indictment  is  not  suffi- 
case  for  a  breach  of  official  duty  in  not  cient  for  this  purpose,  though  the  war- 
levying  an  execution  in  favor  of  the  rant  recites  all  the  facts  necessary  to 
plaintiff,  to  a  pica  setting  out  that  be-  confer  the  authority  to  issue  it,  if  it  is 
fore  the  defendant  hid  attached  the  not  alleged  in  the  indictment  itself  that 
goods  on  the  plaintiff's  writ  he  had  these  facts  are  true.  People  v.  Weston, 
attached  them  on  a  writ  in  favor  of  (Buffalo  Super.  Ct.  Gen.  T.)  4  Park, 
another,  and  that  he,  "while  the  same  Crim.  (N.  Y.)  226,  Sheld.  (N.  Y.)  556. 
were  subject  to  the  attachment  so  Contra%  Stewart  v.  State,  4  Blackf. 
made,  did  take  the  same  goods  into  his  (Ind.)  171. 

possession  still  subject  to  the  same  at-  Ingredients  of  Offense  —  Failure  to  Fay 
tachment,'*  etc.,  a  replication  which  Over  Funds.  —  Where  a  constable  is 
traverses  the  allegation  that  the  de-  prosecuted  by  indictment  for  failure 
fendant  took  the  goods  into  his  pos-  to  pay  over  fines,  penalties,  and  forfeit- 
session  subject  to  the  attachment  made  ures  collected  by  him  as  a  part  of  the 
upon  the  writ  in  favor  of  such  third  school  fund,  under  the  statute,  the  in- 
person  is  bad  because  the  allegation  dictment  is  sufficient  without  alleging 
traversed  was  unnecessary  and  imma-  that  the  moneys  withheld  were  a  part  ot 
terial,  the  plea  independently  of  such  the  school  fund,  it  being  charged  that 
allegation  being  a  valid  defense.  the  officer  refused   and   failed  to  pay 

3.  McAden  v.  Gibson,  5  Ala.  344.  over  the  money  which  had  been  paid  to 
See  article  Departure,  vol.6,  p.  463.  him  as  such  officer  on  account  of  funds, 
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6.  Findings,  Verdict,  and  Judgment  —  Findings  of  Court.  —  As  in 
other  actions,  findings  of  the  court  upon  the  facts  must  cover  all 
the  material  issues  made  by  the  pleadings,  and  the  finding  of  a 
probative  fact  which  might  tend  to  prove  or  which  prima  facie 
does  prove  the  ultimate  fact  is  not  a  finding  of  the  ultimate  fact.1 

forfeitures,  and  penalties,  which  class  failure  to  return  an  execution  a  finding 

of  funds  constitute  a  part  of  the  gen-  that  the  sheriff  did  not  return  the  ex- 

eral   school   fund   of   the    state.     The  ecutlon  is  not  a  sufficient  finding  that 

fact  that  it  is  a  part  of  the  school  fund  actual  damages  were  sustained;  Har- 

of  the  state  does  not  constitute  an  in-  ris  v.  Burns,  51  Cal.  528,  in  which  case 

gredient  of  the  offense.     The  chief  in-  the  plaintiff  sought  to  recover  damages 

gredient  of  the  offense  is  that  as  a  part  for  the   wrongful    taking  of  personal 

of  the  public   fund   of  the  state  it  is  property,  and  the  defendant   pleaded 

withheld   contrary   to  law.     Mahar  v.  his  official   character  as  sheriff,   and 

State,  28  Ark.  207.  that  he  took  the  property  by  virtue  of 

Official  Character, — An    indictment  certain  process,  and  that  it  belonged 

charging  a  failure  to  render  a  sworn  to  the  defendant   in  the  process  and 

statement  of  moneys  received  by  the  had  been  sold  by  him  to  the  plaintiffs 

sheriff  for  the  county  must  charge  that  in  the  suit  against  the  sheriff,  in  fraud 

the  defendant  received  such  moneys  of  the  creditors  of  such  defendant,  and 

as  such   sheriff.      Doyle   v.   State,  49  it  was  held  that  the  court  was  bound 

Ala.  2q.  to  find  upon  the  issue  the  fraud  pre* 

Where  Intent  an  Ingredient.  —  Where  sented  by  the  answer,  and  that  a  judg- 

intent  is  an  ingredient  of  the  offense  ment  for  the  plaintiff  in  the  absence 

charged  against  a  sheriff,  it  must  be  of  such  a  finding  could  not  stand.    See 

alleged  in  the  indictment.      State  v.  article  Findings  of  Court,  vol.  8,  p. 

Williams,  4  Ind.  393.  931. 

Where    Intent   Not  Ingredient.  —  In        Finding  Allegations  of  Complaint  to  Bo 

such  an  indictment  the  charge  that  the  True.  —  In   an   action   for  a  wrongful 

defendant  withheld   the  funds  "  wil-  release  of  a  levy  it  was  held  that  a 

fully,    unlawfully,   and    designedly,"  finding  that  the  defendant  levied  upon 

and  "  with  intent  to  defraud,"  is  un-  the  property  "  as  the  property  of  "  the 

necessary,  but  these  words  may  be  re-  debtor,  went  merely  to  the  fact  of  the 

garded  as  surplusage.     Mahar  v.  State,  levy  and   was   a  finding  of  that   fact 

28  Ark.  207.  only,   and  could   not  be  regarded  as 

Time.  —  An  indictment  against  a  equivalent  to  a  finding  that  the  article 
sheriff  for  failing  to  render  to  the  levied  upon  was  the  property  of  the 
county  treasurer  a  sworn  statement  in  debtor  or  that  he  had  ever  been  the 
writing  of  the  moneys  received  by  him  owner  of  it;  but  that,  since  the  court 
for  the  cuunty  stated  that  the  failure  had  gone  a  step  further  and  expressly 
of  the  defendant  to  render  the  state-  found  the  other  allegations  of  the  plain 
ment  required  by  the  stature  was  a  tiff's  pleading  to  be  true,  and  since, 
failure  to  make  the  statement  to  "  the  although  there  was  much  verbiage  in 
spring  term  of  the  Circuit  Court  of  said  the  complaint  and  an  entire  failure  to 
county;  "  but  it  failed  to  state  whether  allege  directly  that  the  debtor  owned 
it  was  to  the  spring  term  of  said  court  the  property  seized  and  levied  upon,  yet 
in  1871,  the  term  at  which  the  indict-  there  were  other  averments  which  suffi- 
cient was  found,  or  the  spring  term  of  ciently  showed  that  the  issue  regarded 
said  court  in  some  other  year,  and  it  to  have  been  tendered  was  the  issue 
was  held  that  this  left  the  charge  too  on  the  question  of  ownership,  and  this 
uncertain  to  put  the  accused  upon  his  ownership  was  squarely  denied  by  the 
defense;  that  generally  it  is  not  neces-  answer,  the  complaint  must  be  regarded 
sary  to  state  the  precise  time  at  which  as  alleging  enough  upon  this  point, 
the  offense  was  committed,  but  where  and  the  finding  was  sufficient.  Crosson 
time  is  a  material  ingredient  of  the  v.  Olson,  47  Minn.  27. 
offense  it  must  be  slated.  Doyle  v.  Finding  Equivalent  to  Verdict.  —  When 
State,  49  Ala.  2Q.  a  trial  by  jury  is  waived,  the  finding  of 

1.  Glascock  v.  Ashman,  52  Cal.  420,  facts  by  the  judge  has  the  same  effect 

wherein  it  is  held  that  in  an  action  to  as  a  verdict.    Fitchburg  R.  Co.  v.  Free* 

recover  damages  against  a  sheriff  for  man,  12  Gray  (Mass.)  401. 
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Vardiet  —  A  special  verdict  need  find  only  such  facts  as  are 
alleged  in  the  pleadings  upon  the  one  side  and  denied  upon  the 
other.1  Where  an  answer  tenders  a  material  and  an  immaterial 
issue,  a  general  verdict  for  the  defendant  will  not  be  disturbed 
where  it  does  not  appear  to  have  been  rendered  upon  the  imma- 
terial issue.* 

Judgment.  —  Where  a  material  issue  is  made  by  the  pleadings, 
there  must  be  proof,  and  the  court  cannot  enter  judgment  on 
the  pleadings.3 

m.  SuxxABY  Proceedings — 1.  Provisions  of  Statutes—  a.  In 

General.  —  In  addition  to  the  remedy  by  action  for  the  various 

1.  Cole  v.  Crawford,  6g  Tex.  124,  expected  a  general  verdict  for  the 
holding  that  in  an  action  against  a  con-  whole  property  in  controversy,  and 
stable  for  conversion  of  exempt  prop-  negatived  the  idea  that  either  party 
erty,  the  petition  failing  to  allege  then  claimed  that  his  right  to  any 
any  sale  of  the  property  and  the  an-  parcel  of  the  property  was  of  a  different 
swer  of  the  defendant  being  a  general  character  or  rested  upon  any  different 
denial,  the  fact  of  its  sale  was  not  in  basis  from  that  asserted  to  all  the 
issue,  and  the  court  did  not  err  in  fail-  property;  and  that  after  an  adverse 
ing  to  submit  to  the  jury  the  question  verdict  rendered  under  those  circum- 
of  the  sale  in  connection  with  the  ques-  stances,  it  was  too  late  for  the  plaintiff 
tion  of  the  seizure  of  the  property,  to  insist  on  a  verdict  in  another  form, 
See  also  article  Verdict.  or  to  assert  a  right  to  a  portion  of  the 

2.  Krewson  v.  Purdom,  11  Oregon  property,  upon  principles  not  appli- 
266,  wherein  the  sheriff,  in  an  action  cable  alike  to  all  the  properly.  Sexey 
for  damages  for    the    conversion    of  v.  Adkison,  40  Cal.  408. 

property  seized  under  an  attachment  S.  Ansonia  Brass  Co.  v.  Conner,  (C. 
against  a  person  oiher  than  the  plain-  PI.  Gen.  T.)  62  How.  Pr.  (N.  Y.)  276, 
tiff,  filed  an  answer  denying  the  plain-  holding  that  in  an  action  for  the  fail- 
tiff's  title  and  setting  up  a  seizure  ure  to  return  an  execution  within  the 
under  the  attachment  without  alleging  time  prescribed  by  statute  where  the 
that  the  defendants  in  the  attachment  complaint  alleges  the  recovery  of  a 
were  the  owners  of  the  property  seized  judgment  against  the  execution  debtor 
or  had  an  interest  therein,  and  it  was  and  the  answer  denies  this  allegation, 
held  that  as  the  general  verdict  might  the  court  cannot  enter  judgment  upon 
have  been  upon  the  valid  issue  as  to  the  pleadings,  but  there  must  be  proof 
the  title  in  the  plaintiff,  the  court  that  the  plaintiff  was  creditor  and  that 
would  presume  that  such  was  the  faci  he  had  a  right  as  such  to  place  the 
in  support  of  the  proceedings.  writ  in  the  officer's  hands  and  require 
Parties  Concluded  by  Form  of  Verdict  it  to  be  served  in  accordance  with  the 
Prepared.  —  In  an  action  against  a  practice  of  the  court.  See  generally 
sheriff  for  the  recovery  of  the  posses-  article  Judgments,  vol.  n,  p.  1030. 
sion  of  personal  property  or  its  value,  Alternative  Judgment  Against  Surety, 
the  court  requested  counsel  to  prepare  —  In  an  action  against  a  constable  and 
for  the  jury  blank  forms  of  the  verdict,  the  sureties  on  his  official  bond  to  re- 
and  the  plaintiff's  counsel  prepared  cover  damages  by  reason  of  a  seizure 
and  the  defendant's  counsel  assented  and  conversion  of  property  alleged  to 
to  two  forms,  one  of  which  was*  belong  to  the  plaintiff  under  a  writ 
"  We,  the  jury,  find  for  the  plaintiff,  against  the  property  of  other  persons, 
and  that  the  value  of  the  property  was  after  first  holding  that  the  action  was 

$ ;"    and    the    other:    "We,    the  properly  brought  against  the  constable 

jury,  find  for  the  defendant,"  and  it  and  his  sureties  on  the  bond,  it  was 
was  agreed  in  open  court  that  the  ver-  held  that  a  judgment  in  the  alternative 
diet  should  be  in  accordance  with  one  which  accorded  to  the  defendants  the 
of  these  forms.  It  was  held  that  the  privilege  of  avoiding  the  payment  of 
stipulation  and  the  assent  to  those  the  judgment  by  returning  the  prop- 
forms  for  the  verdict,  made  it  manifest  erty  could  not  be  complained  of  by 
that  the  respective  parties  desired  and  them   if  such  a  judgment  was  in  facf 
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causes  of  action  which  may  exist  against  a  sheriff  or  constable, 
proceedings  are  generally  provided  by  statute  for  pursuing  such 
officer  by  rule  to  show  cause,1  or  by  a  summary  motion,  which  is 
provided  both  on  behalf  of  and  against  such  officer.* 

Continuance  of  Original  Prooeedingt.  —  A  motion  against  the  sheriff  is 
not  an  original  suit,  but  is  incidental  to  and  a  continuation  of  the 
original  proceedings.3 

Actual  Damage — Penalty. — Where  the  statute  prescribing  a 
remedy  by  motion  is  penal,  it  is  not  material  that  the  plaintiff 
has  suffered  no  actual  damage.4 

erroneous.     Bell  v.  Peck,  104  Cal.  39.  M.  (Miss  )  625;    Beall  v.  Shattuck,  53 

See  article  Official  Bonds,  vol.  15,  Miss.  358]. 

p.  83.  If  the  Statute  Is  Remedial  it  is  liberally 

1.  Currell    v.   Phillips,   18  Ga.  469;  construed,, and  if  the  amercement  is  in 

Wakefield  p.  Moore,  65  Ga.  268;  Custer  lieu  of  the  plaintiff's  debt  the  proceed* 

v.    Agnew,   83   111.    195;     Graham    v.  ing  is  in  the  nature  of  a  civil  action, 

Sturgill,  123  N.  Car.  384.  and  if  there  has  been  a  satisfaction 

8.  Shepherd  v.  Brown,  30  W.  Va.  13,  no  recovery  can  be  had.  Hustick  v, 
holding  that  a  motion  against  the  Allen,  1  N.  J.  L.  195.  Compare  Tom- 
sheriff  and  the  sureties  on  his  official  beckbee  Bank  v.  Godbold,3Stew.  (Ala.) 
bond   was  for  any  judgment  that  the  240. 

plaintiff  might  be  entitled  to  recover  in  But  on  a  morion  against  a  sheriff  for 

any  form  of  action  by  virtue  of  such  neglecting  to  levy  a  fi.  fa.  the  plaintiff 

bond.  is  not  required  to  show  with  precision 

By  Sheriff — Against  Deputy.  — Shel-  the  value  of  the  property  on  which  the 

ton  v.  Ward,  1  Call  (Va.)  538.  levy  might  have  been  made.     If    he 

A  sheriff  may  proceed  against  his  shows  that  the  neglect  has  deprived 

deputy  by  motion  for  the  failure  to  pay  him  of  a  substantial  benefit,  it  is  suffi- 

over    costs    collected    by  the   deputy  cient.     White  v.  Rockafellar    45  N.  J. 

on  executions   placed   in    his   hands.  L.  299. 

Womack    v.    Nichols,   39    Miss.    320.  A   Motion  to  Rule  a  sheriff   on   the 

See  also  Stephens  v.  Womack,  3  Ala.  ground  that  he  has  failed  to  levy  on 

740;  Patterson  v.  Coleman,  4  Humph,  the  property  of  the  defendant  in  the  fi. 

(Tenn.)  64;    Jarnagin   v.  Atkinson,   4  fa.  will  not  be  sustained  if  the  movant 

Humph.    (Tenn.)    470;    Lee    County  does  not  make  it  to  appear  that  he  has 

Justices  v.  Fulkerson,  21  Gratt.  (Va.)  been  injured  by  the  sheriff's   failure. 

182.  Currell  v.  Phillips,  1 8  Ga.  469;  Wilkins 

A  judgment  having  been  recovered  v.  American  Freehold  Land  Mortg.  Co., 

against  a  high  sheriff  for  the  default  106  Ga.  182.     See  also  for  the  failure  to 

of   his  deputy  in  failing  to  pay  over  return,  M'Lean  v.  Du  Bose,  1  Bailey  L. 

money  received  on  an  execution,  the  (S.  Car.)  646;  People  v.  Everest,  4  Hill 

high  sheriff  may,  though  he  has  dis-  (N.  Y.)  71. 

charged    the    judgment,    maintain    a  Substitute  for  Action  oa  the  Case. — 

motion   against   the   deputy    and    his  Billingsly  v.  Rankin.  2  Swan  (Tenn  ) 

sureties,  far  the  amount  of  the  judg*  84;  Crooker  v.  Melick,   18  Neb.   227; 

ment  recovered  against  him.     Weaver  Hellman   v.   Spielman,    19   Neb.    155; 

v.   Skinker,  4  Gratt.  (Va.)   160,  citing  Mars  ».   Buckler,   1   Bibb    (Ky.)   267. 

Scott  v.  Tankersley,  10  Leigh  (Va.)  608.  See   also    Marchbanks   v.    Rogers,    I 

Against     Indemnitors,  —  Dennis     t>.  Stew.  (Ala,)  148. 

Packard,  28  Cal.   101;    Moore  v.  Mc-  Where    the    principal   and    interest 

Sleeper,  102  Cal.  277.  were  paid  before  the  suggestion  for  a 

3.  Hicks  v.  Gray,  25  Tex.  82;  Gris-  motion  against  the  sheriff  for  a  failure 
wold  v.  Chandler,  22  Tex.  637.  See  to  make  money  on  an  execution,  the 
also  Witkins  v.  Barnes,  1  Sneed  gravamen  of  the  complaint  is  that  in 
(Tenn.)  201.  consequence  of  the  sheriff's  neglect  the 

4.  Cox  v.  Ross,  56  Miss.  4S1  [citing  amount  of  the  execution  has  not  been 
Steen  v.  Briggs,  3  Smed.  &  M.  (Miss.)  made,  and  if  this  principal  matter  has 
326;  Morehead  v.  Holliday,  1  Smed.  &  been  entirely  satisfied  it  is  not  permis* 
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b.  Construction  of  Statutes.  —  These  summary  remedies 

are  in  derogation  of  the  common  law,  are  applicable  only  in  the 
particular  cases  specified  by  the  statutes,  are  grantable  only  in 
strict  conformity  to  the  statute,  and  cannot  be  extended  by  con- 
struction.1 The  statutes  are  introductive  of  new  and  extraor- 
dinary remedies  and  cannot  be  extended  beyond  the  cases 
provided  for,  although  other  cases  may  fall  within  the  reasons  for 
which  the  statutes  were  enacted.2    This  principle  is  applied  to 

sible  to  recover  the  penally  provided  356;  Mitchell  v.  Runkle,  25  Tex.  Supp. 

by  the  statute,  that  being  merely  in-  132;  Moore  v.  Moore,  Dall.  (Tex.)  553. 

cidental  to  and   dependent   upon   the  9.  Riley   v.    Marshall,   5    Ala.   682; 

principal  matter,  that  is,  the  collection  Leinkauff  v.  Tuskaloosa  Sale,  etc.,  Co., 

of  the  execution.  Freeman  v.  Worn ack,  105  Ala.  328;   Wingfield  v.  Crosby,  5 

4  Ala.   539.     See  also   Union   Stove,  Coldw.  (Tenn.)  245;  Baker  v.  Agey, 

etc..  Works  v.  Caswell,  50  Kan.  787.  2   Humph.  (Tenn.)   13,   holding   that 

Waiver  of  Statutory  Damages.  —  In  a  where  the  statute  provides  a  remedy 
motion  against  a  sheriff  for  failure  to  by  motion  against  indeoinitois  "  in  all 
pay  over  money  collected  by  him,  the  cases  where  a  sheriff,  coroner,  or  con- 
plaintiff  may  waive  the  statutory  dam-  stable  may  levy  an  execution  on  prop- 
ages  and  claim  the  sum  collected,  erty  the  title  of  which  is  disputed,  and 
Dunn  v.  Newman,  7  How.  (Miss.)  582.  may  take  a  bond  of  indemnity,  and  may 

1.  Alabama.  —  Chandler    v.   Francis  be  sued  for  so  doing  by  the  rightful 

Vandegrift  Shoe  Co.,  94  Ala.  233.  owner  of  such  property,    etc.,  the  rem- 

Arkansas.  —  Milor    v.    Farrelly,    25  edy  extends  to  no  case  except  to  those 

Ark.  354.  where  the  title  to  the  property  does  not 

California.  —  Wilson  v.   Broder,   10  reside  in  the  defendant,  but  in  some 

Cal.  486.  third  person  who   recovers  the  value 

Illinois.  —  Day  v.  Hackney,   20  111.  thereof. 

133.  Remedy  by  Action.  —  Where  a  sheriff 

Kentucky.  —  Caldwell  v.  Holly,  1  A.  takes  an  insufficient  security  on  a  forth- 

K.  Marsh.  (Ky.)  429;  Mitchel  v.  Way-  coming  bond,  he  cannot  be  proceeded 

man,  1  A.  K.  Marsh.  (Ky.)  430;  Ded-  against  by   motion   as  for  failure  to 

man  v.  Martin,  1  A.  K.  Marsh.  (Ky.)  make  money  on  an  execution  which 

430.  could  have  been   made   by  due  dili- 

Atississippi.  —  Lombard  v.  Whiting,  gence,  but  the  recovery  is  by  an  action 

Walk.  (Miss.)  229.  at  law.     Gary  v.  McCown,  6  Ala.  370. 

Missouri.  —  Miller  v.  Wall,  27  Mo.  Failure  to  Return— Insufficient  Return. 

440.  — A  motion  against  an  officer  for  fail- 

New  Jersey.  —  Stryker  v.  Merseles,  ing  to  return  an  execution  cannot  be 

24  N.  J.  L.  542.  sustained  by  showing  an   insufficient 

North  Carolina. —  Boggs  v.  Davis,  82  or  false  return.     Watkins  v.  Barnes,  t 

N.  Car.  27.  Sneed  (Tenn.)  201;  Fussell  v.  Green- 

Ohio.  —  Duncan     v.     Drakeley, '   10  field,  x  Sneed  (Tenn.)  437,  wherein  the 

Ohio  45;    Moore  v.   McClief,  16  Ohio  words  "  false  or  insufficient  return," 

St.   52;    Bushnell  v.    Eaton,    Wright  used  in  a  statute  authorizing  proceed- 

(Ohio)  720;  Webb  v.  Anspach,  3  Ohio  iigs   by  motion,   were   held  to  have 

St.  522.  reference  only  to  the  facts  of  the  re- 

Tennessee.  —  Baker     v.     Agey,     2  turn,  and  it  was  held  that  under  the 

H  jmph.  (Tenn.)  13;  Rice  v.  Kirkman,  provisions  of  the  statute  authorizing  a 

3  Humph.  (Tenn.)  415;  Hearn  v.  Ewin,  summary  remedy  by   motion   against 

3    Coldw.    (Tenn.)    399;     Erkman    v.  an  officer  for  a  false  or  insufficient  re- 

Carnes,  101  Tenn.  136  [citing  Prowell  turn  in  proceedings  by  motion  for  a 

r.  Fowlkes,  5  Baxt.  (Tenn.)  649;  Wil-  false  return,  it  is   not   admissible  to 

liamson   v.    Burge,    7   Heisk.   (Term.)  show  by  extrinsic  evidence  that  such 

119;    Voorhies  v.   Dickson,    1    Sneed  return  is  false  in  fact,  but  for  such 

(Tenn.)  348;    Wingfield   v.   Crosby,  5  purpose  the  party  must  resort  to  his 

Coldw.  (Tenn.)  241J.  common-law  remedy  of  an  action  on 

Texas. — Robinson    v.   Schmidt,   48  the  case.     It  seems  to  have  been  held 

Tex.   13;    Hamilton  v.  Ward,  4  Tex.  otherwise,   however,  in   Trigg  v.  Mc- 
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the  various  questions  throughout  this  section.     But  while   the 
courts  are  bound  to  construe  these  statutes  strictly,  they  are  not 
bound  to  violate  the  plain  and  unambiguous  meaning  of  the  legis 
lature  in  furnishing  the  remedy  by  motion.1 

Donald,  2  Humph.  (Tenn.)  386,  which  ceeding  is  instituted,  and  that  in  such 

is  virtually  overruled  by  the  case  last  case  he  will  be  coerced  by  attachment 

above  cited.  and  not  by  judgment.     This  was  in  a 

The  remedy  against  a  sheriff'  for  case  in  which  the  officer  levied  an  exe- 
failure  to  return  an  execution  is  avail-  cution  against  one  person  upon  prop- 
able  where  the  indorsement  00  the  ex*  erty  belonging  to  another,  and  it  was 
ecution  contains  neither  the  form  nor  held  that  the  latter  could  not  recover 
the  substance  required  by  law,  and  the  properly  by  a  summary  motion, 
is  therefore  no  return.  Anderson  v.  In  Wisconsin  it  was  held  that  a  court 
Cunningham,  Minor  (Ala.)  48.  might,  in  a  summary  proceeding  for 

Bond  Hot  in  Conformity  with  Statute,  contempt  against  the  sheriff  for  rut  ex- 

*—  Where  a  summary  remedy  by  mo-  ecuting  and  returning  process,  compel 

lion  upon  a  statutory  bond  is  provided,  the  sheriff  to  indemnify  the  party  for 

if  the  bond  is  not  in  conformity  with  such  neglect  of  duty.     State  v.  Brophy, 

the  statute  the  remedy  by  motion  can-  38  Wis.  418. 

not  be  sustained.     Goodwin  v.  Sand-        In  McLeod  v.  Ward,  9  Fla.  18,  it  was 

ers,   9   Yerg.   (Tenn.)  91;    Mallory  v.  held  that  where  it  is  shown  that  money 

Miller,  2  Yerg.  (Tenn.)  113.  was  collected    on    an    execution    the 

Process  Issued  from  Particular  Courts. —  plaintiff  in  the  execution  might  proceed 
Where  the  statute  authorizes  judgment  under  the  statute  by  a  summary  roo- 
upon  motion  for  failure  to  return  pro-  tion  against  the  officer,  and  that  upon 
cess  issued  from  the  County  or  Circuit  a  rule  nisi,  calling  upon  the  officer  to 
Court,  the  motion  against  the  con-  show  why  he  should  not  be  compelled  to 
stable  for  the  nonreturn  of  process  pay  over  the  amount  of  the  execution, 
issued  by  a  justice  is  not  an  avail-  the  court  has  no  authority  to  give  sum- 
able  remedy.  Smith  v.  Wells,  5  Yerg.  mary  relief  by  ordering  him  to  pay  the 
(Tenn.)  202;  Erkman  v.  Carnes,  101  money  or  stand  committed  where  it 
Tenn.  136.  appears  that  the  officer  has  not  made 

Particular   Process. —  In   Rodgers  v.  the  money. 
Waters.  2  Ala.  644,  it  was  held,  over-       Remedy  Where  Duty  Hot  Plain.  —  It  is 

ruling  McWhorter  v.   Marrs,  I  Stew,  held  that  the  statute  which   provides 

(Ala.)  63,  that  no  authority  is  given  by  for  the  proceeding  against  a  sheriff  in 

the  Act  of  1819  for  proceeding  against  a  summary  manner  by  order  to  show 

a  sheriff  for  failing  to  return  a  ca.  sa.,  cause  for  failure  to  pay  over  money 

but  that  for   such  default  the  sheriff  which  he  has  received  by  virtue  of  his 

must  be  proceeded  against  under  the  office,  as  for  contempt,   being  penal, 

Act  of  1807,  under  which  it  is  held  was   not    designed   to  embrace  cases 

that  the  penalty  for  a  failure  to  return  where  the  fact  of  the  sheriff's  duty  or 

a  ca.  sa.  is  six  per  cent,  per  month  on  liability  is  fairly  and  reasonably  open 

the  amount  of  the  judgment,  and  that  to  dispute,  but  only  applies  where  it  is 

the  fine  to  be  imposed  by  the  court  is  the  sheriff's  plain  and  undisputed  duty 

within  its  sound  discretion,  taking  all  to  pay  and  his  neglect  is  wilful;  and 

the  circumstances  of  the  case  into  con-  that  if  there  is  a  well  grounded  doubt 

sideration.  of  the  sheriff's  duty  or  his  liability,  or 

In  McWhorter  v.  Marrs,  Minor  (Ala.)  whether  the  money  so  received  by  him 

376,  it  was  held  that  a  ca.  sa.  was  such  has  been  lost  without  his  fault  or  neg- 

an  execution  as  was  contemplated  by  ligence,  he  is  entitled   to  have  such 

the  statute  providing  a  motion  for  the  questions  tried  in  a  civil  action.     Hull 

failure  to  return  a  fi.  fa.  or  other  writ  v.  Chapel,  71  Minn.  408;  Deering  v, 

of  execution.  Burke,  74  Minn.  80;  Custer  v.  Agnew, 

Summary  Motion  —  Control  of  Process.  83  III.  194. 
—  In  Lawson  v.  Johnson,  5  Ark.  168,        1.  Wingfield    v.    Crosby,    5   Coldw. 

it  was  held  that  an  officer  may  be  pro-  (Tenn.)  245. 

ceeded  against  in  a  summary  manner        Subpoena  for  Witness  Mesne  Process. — 

only   where  he  acts   by  virtue  of  the  Where  the  statute  provides  a  summary 

process  of  the  court  in  which  the  pro-  remedy  against  the  sheriff  for  failure 
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Conditions  Precedent  to  Bemedy.  —  Where  the  statute  prescribes  any 
steps  to  be  taken  to  entitle  a  party  to  the  remedy  by  motion,  he 
cannot  pursue  the  remedy  unless  he  has  complied  with  such 
requirements.1 

r.  Remedy  Cumulative.  —  Where  the  statute  provides  a 
remedy  by  motion  to  recover  that  for  which,  in  the  absence  of 

the  statute,  an  action  would  lie,  the  remedy  by  motion  is  merely 
cumulative.* 

If  the  Bemedy  by  Motion  Is  Lost  for  any  reason,  this  will  not  operate 
to  deprive  the  party  of  his  remedy  by  action.3 

to  execute  "  summons,  attachment,  or  deputy,  it  is  held  that  the  default  or 
other  mesne  process,"  a  subpoena  for  misconduct  of  the  deputy  and  the 
a  witness  in  an  action  is  held  to  come  liability  of  the  principal  sheriff  therefor 
within  such  provision  as  mesne  pro-  must  be  judicially  ascertained  and  de- 
cess.  Birmingham  Dry  Goods  Co.  v.  termined  before  the  sheriff  shall  have 
Bledsoe,  113  Ala.  418,  holding  that  in  his  remedy  by  motion  against  the  dep- 
the  sense  in  which  the  phrase  "  mesne  uty.  Patterson  v.  Coleman,  4  Humph, 
process  "  has  come  to  be  used,  and  is  (Tenn.)  64.  But  it  is  also  held  that 
used  in  the  above  section  of  the  code,  where  the  sheriff  has  paid  money  on 
it  embraces  all  writs  preceding  execu-  account  of  his  deputy  the  motion  will 
tion,  and  describes  any  and  all  writs  lie  in  his  favor  against  the  deputy 
except  final  process.  without  first  having  had  the  deputy's 

Execution  for  Costs.  —  A  plaintiff  liability  ascertained  by  judgment.  Jar- 
might  move  against  a  sheriff  for  fail-  nagin  v.  Atkinson,  4  Humph.  (Tenn.) 
are  to  make  money  upon  an  execution  470. 

issued  upon  a  judgment  for  costs  as  in  2.  Quiry  v.  Prather,  Hard.  (Ky  )  301; 
any  other  case.  Pharr  v.  Hale,  9  Ala.  Mars  v.  Buckler,  1  Bibb  (Ky.)  267;  De 
312.  distinguishing  Gary  7/.  Boy  kin,  7  La  Garza  v.  Booth,  28  Tex.  478. 
Ala.  154  (holding  that  the  summary  The  Pendency  of  an  Action  against  the 
remedy  by  motion  against  the  sheriff  sheriff  and  his  sureties  for  official  de- 
did  not  apply  to  officers  of  the  court  seek-  linquency  in  failing  to  collect  an  exe- 
ing  to  collect  their  costs,  and  that  such  cutfon  and  in  making  a  false  return 
officers  could  not  move  in  the  name  of  does  not  preclude  the  remedy  by  mo- 
the  plaintiff  against  the  sheriff),  in  that  tion  against  them  to  recover  damages 
in  this  case  there  is  nothing  from  for  the  failure  of  the  sheriff  to  return 
which  it  can  be  inferred  that  a  motion  the  execution  for  thirty  days  after  the 
is  made  on  behalf  of  the  officers  and  return  day.  Sanders  v.  State  Bank,  2 
that  the  name  of  the  plaintiff  is  used  Met  (Mass.)  327. 
by  them  to  collect  their  fees  as  ap-  Contesting  Claim  to  Property.  —  Where 
peared  in  that  case.  after    the    levy   of  an   execution   the 

1.  Dennis   v.  Packard,  28  Cal.   101,  claim  of  property  was  interposed  by  a 

holding  that  where  judgment  is  recov-  third  person,  and  the  plaintiff  moved 

ered  against  an  officer  for  an  official  to  dismiss  the  claim,  and  after  reversal 

act  under  process  for  which  he  took  of  the  judgment  overruling  the  plain- 

an  indemnity  bond,  he  cannot  recover  tiff's  motion   upon   error  brought   by 

against  the  sureties  on  the  indemnity  him  the  claim  was  dismissed,  it  was 

except  in  an  action  on  the  indemnity  held  that  by  thus  contesting  the  claim 

bond,  unless  he  notify  the  sureties  in  to  the  property  the  plaintiff  did  not 

writing  of  the  action  brought  against  waive  his  summary   remedy   against 

him  in  which  such  judgment  was  ren-  the  sheriff  for  neglect   in    failing   to 

dered.     See  also  Stephens  v.  Womack,  make   the   money  on    the  execution. 

3  Ala.  740,  to  the  same  effect.  Leavilt  v.  Smith,  7  Ala.  175. 

Against  Deputy  —  Judgment    Against  8.  Quiry    v.    Prather,    Hard.    (Ky.) 

Sheriff.  —  Where  the  statute  gives  the  301;    Mars  v.  Buckler,    1    Bibb  (Ky.) 

remedy   by   motion    in   favor    of    the  267. 

sheriff  against  his  deputy  and  sureties  Bad  Statutory  Bond.  —  Where  a  sum- 

of   the  deputy    when  the  sheriff  shall  mary  remedy  by  motion  is  provided 

have  "  become  liable  "  to  pay  money  upon  a  statutory  bond  if  the  bond  is 

for  the  default  or  misconduct  of  the  not  in  conformity  with  the  statute  the 
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2.  Jurisdiction  and  Venue  —  a.  Jurisdiction  Expressly  Con- 
ferred. —  Where  the  statute  which  gives  the  remedy  by  motion 
expressly  declares  in  what  court  the  motion  shall  be  made,  that 
court  alone  has  jurisdiction,  and  the  parties  cannot  confer  juris- 
diction upon  another  court  by  consent.1 

b.  Amount  in  Controversy.  —  Upon  a  motion  against  a 
sheriff  for  a  summary  judgment  in  the  amount  of  an  execution 
which  the  sheriff  has  refused  to  levy,  the  purpose  of  the  statute 
being  to  provide  a  summary  and  effective  means  of  enforcing  the 
jurisdiction  already  obtained,  the  jurisdiction  of  the  court  does 
not  depend  upon  the  amount  of  the  execution.* 

c.  Court  Having  Control  of  Process.  —  Proceedings 
against  an  officer  by  motion  for  official  default  in  connection  with 
the  process  in  his  hands  should  be  instituted  in  the  court  having 
control  of  the  process.* 

d.  Execution  Directed  to  Sheriff  of  Another  County. 

< —  Where  a  judgment  is  rendered  in  one  county,  and  an  execu- 
tion is  issued  thereon  to  the  sheriff  of  another  county,  and  such 
sheriff  fails  to  return  the  execution  as  required  by  law,  proceed- 
ings to  amerce  him  cannot  be  maintained  in  the  county  and  in 
the  court  out  of  which  the  execution  issued.4 

remedy  by  motion  cannot  be  sustained  Court  of  Appeals  had  jurisdiction  of  a 
though  the  parties  may  have  their  motion  against  a  sheriff  and  his  sure- 
remedy  in  an  action  at  common  law.  ties  to  recover  the  amount  of  an  exe- 
Goodwin  v.  Sanders,  9  Yerg.  (Tenn.J  cution  issued  from  the  office  of  the 
91;  Mallory  v.  Miller,  2  Yerg.  (Tenn.)  clerk  of  that  court,  and  the  damages 
113.  therein  provided  by  statute,  for  failing 

1.  Lindsey  v.  M'Clelland,  1  Bibb  to  return  it  at  his  office  without  reason. 
(Ky.)  262;  De  La  Garza  v.  Booth,  28  able  excuse  for  such  failure.  Mitche- 
Tex.  478.    See  also  article  Jurisdic-  son  v.  Foster,  3  Met.  (Ky.)  324. 

tion,  vol.  12,  p.  114.  Buooessor  of  Justice  Who  Issued  Execu- 

2.  Banner  v.  Henry,  (Tex.  Civ.  App.  tion.  —  A  notice  against  a  constable 
1895)  31  S.  W.  Rep.  1098.  See  also  and  his  sureties  for  failure  to  return 
Hendricks  v.  Shoemaker,  3  Gratt.  an  execution  to  pay  over  moneys  col- 
(Va.)  188.  lected  may  be  issued  by  and  returned 

S.  Chandler  v.   Francis    Vandegrift  to  the  successor  of  the  magistrate  who 

Shoe  Co.,  94  Ala.  233;  Cox  v.  Ross,  56  issued  the  execution,   and  where  the 

Miss.  481;  Roach  v.  Settles,  19  Mo.  397;  notice   recites  that    the    justice    who 

De  La  Garza  v.  Booth,  28  Tex.  478;  issued  the  execution  was  not  in  office 

De  Witt  v.  Dunn,  15  Tex.  106;  St.  Clair  the  court  will  intend  that  the  justice 

v.  Hotchkiss,  28  Tex.  474;  Heymann  v.  issuing  the  notice  was  the  successor  of 

Cunningham,  51  Wis.  506.  the  justice  who  issued  the  execution. 

Inherent   Power  of  Court.—  In  Ken-  M'Mahan  v.  Kyle,  9  Port.  (Ala.)  507. 
tucky  it   was  held  that  the  appellate        Equity  cannot  order  a  sheriff  to  bring 

jurisdiction  of  the  Court  of  Appeals  into  court  money  in  his  hands  under 

(the  court  of  last  resort),  granted  by  the  an    execution     from     another    court, 

constitution,  carries   with   it    all    the  Jones  v.  Jones,  1  Bland  (Md.)  443. 
powers  necessary  to  a  proper  and  com-        4.  Reynolds  v.  Nelson,  40  Kan.  41; 

plete    exercise    of    such    jurisdiction,  Fisher*/.  Franklin,  38  Kan.  251;  Ken- 

among  which  incidental  powers  is  that  nedy  v.  Coleman,  2  Liu.  (Ky.)  6;  Tapp 

of  enforcing  and  effectuating  its  own  v.  Bonds,  57  Miss.  281;  Cox  7/.  Ross,  56 

judgments  and  mandates,  and  of  hold-  Miss.  481;  De  Witt  v.  Dunn,  15  Tex. 

Ing  its  officers  to  a  proper  liability  for  106;  Robinson  v.  Schmidt,  48  Tex.  13. 
any  default  or  misfeasance  in  the  exe-        Contra. —  Milor  v.  Farrelly,  25  Ark. 

cution  of  its  processes;  and  that  the  354.  holding  that  the  law  under  which 
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3.  Parties—  a.  PLAINTIFF  —  To  Whom  Remedy  Available  Generally.  — 
Parties  who  are  entitled  to  pursue  the  summary  remedy  by  motion 
against  a  sheriff  or  constable  are  designated  by  the  statutes  which 
provide  the  remedy,  and  none  other  but  such  parties  are  entitled 
to  pursue  such  remedy ;  *  and  where  the  plaintiff  in  an  execution 
is  entitled  to  a  motion  for  failure  on  the  part  of  the  sheriff  to  pay 
over  money  collected  thereon,  it  is  held  that  the  remedy  is  con- 
fined to  such  execution  plaintiff,  and  cannot  be  brought  by  an 
assignee,*  or  defendant  in  the-execution.3 

By  the  State.  —  Where  the  statute  provides  a  remedy  by  motion 

these     proceedings    were    had    being  to  the   money.      Little    v.    Guest,  30 

silent  as  to  where  the  motion  should  Tex.  1. 

be  made,  and  as  nothing  could  be  Change  of  Obligee  and  Bond.  —  In 
taken  by  intendment  in  such  proceed-  Dawson  v.  Clark,  3  Sneed  (Tenn.)  440, 
ing,  and  as  the  general  law  of  the  state  which  was  a  motion  in  the  name  of  the 
provided  that  suits  must  be  commenced  chairman  of  the  County  Court  upon 
in  the  county  where  the  defendant  re-  the  bond  of  the  sheriff  as  revenue  col- 
sides  or  may  be  found,  the  court  would  lector  of  the  county  for  county  revenue, 
not  put  such  construction  upon  the  it  was  insisted  that  the  act  which  re- 
statate  as  would  require  parties  living  quired  the  official  bond  to  be  taken 
in  one  part  of  the  state  to  appear  be-  payable  to  the  state  changed  the  law 
fore  the  Circuit  Court  of  a  distant  as  it  previously  existed;  that  such 
county  upon  the  short  notice  provided  bond  might  be  sued  on  in  the  name  of 
by  statute.  See  also  Hollis  v.  Sauls-  the  county  chairman  of  the  County 
bury,  64  Ga.  444,  holding  that  the  Court,  because  said  act  changed  the 
court  of  the  county  of  the  sheriff  had  obligee  in  the  bond,  and  therefore 
jurisdiction  to  rule  him,  though  the  changed  the  parties  in  these  motions, 
mortgage  fi.  fa.  was  returnable  to  a  as  before  the  act  such  bonds  were  pay- 
subsequent  term  of  another  county,  able  to  the  chairman  of  the  County 
Sheffield  v.  State,  69  Ga.  730.  Court.     But  it  was  held  that  changing 

1.  Reid  v.  Bibb,  5  Ala.  282;    Hicks  the  obligee  did  not  have  this  result; 

v.  Gray,  25  Tex.  82.  that  the  act  changing  the  obligee  was 

Judge  as  Hominal  Plaintiff  In  Motion,  for  the  purpose  of  producing  uni- 
—  Where  the  statute  provides  that  if  an  formity,  as  prior  thereto,  bonds  being 
attachment  is  returnable  to  a  court  made  payable  to  others  than  the  chair- 
having  a  clerk,  and  if  the  officer  exe-  man  of  the  County  Court,  difficulties 
cuting  the  order  of  sale  shall  neglect  or  arose  by  reason  of  the  fact  that  often 
refuse  to  piy  the  proceeds  of  the  sale  such  bonds  were  not  in  conformity 
on  demand  to  a  clerk,  he  shall  be  sub-  with  the  statute. 

ject  to  a  motion  at  the  instance  of  the  8urety  as  Plaintiff.  —  It  is  no  objec- 
clerk,  to  be  governed  by  the  same  rules  tion  that  a  motion  against  a  sheriff  and 
as  are  motions  for  neglecting  to  pay  his  sureties  is  in  the  name  of  the  chair- 
over  money  on  a  fieri  facias,  there  is  man  of  the  County  Court  when  such 
no  authority  for  the  judge  of  the  court  chairman  is  also  one  of  the  sheriff's 
to  move  against  the  sheriff  in  such  a  sureties  and  the  judgment  is  against 
case.     Reid  v.  Bibb,  5  Ala.  282.  him,  as  it  would  be  a  fine  technicality 

Party   Entitled  to    Funds  —  Board  of  to  apply  to  cases  of  this  kind  the  rule 

Education.  —  A  motion  in  the  name  of  that  a  party  cannot  be  both  plaintiff 

the    board    of    education    to    recover  and    defendant    at     the     same    time, 

money  of  the  sheriff  and  his  sureties  Dawson  v.  Clark,  3  Sneed  (Tenn.)  440. 

which  is  in  the  hands  of  the  sheriff  to  2.  Phelps  v.  Burton,  Sneed  (Ky.)  291; 

the  credit  of  the  board  of  education  is  Wilson  v.   Broder,  10  Cal.  486;  Hicks 

proper,  and  the  motion   need  not  be  v.  Gray,  25  Tex.  82:  Talson  v.  Elwes, 

made  in  the  name  of  the  state  for  the  1  Leigh  (Va.)  436.     But  see  Brazeal  v. 

use  of  the  board.     Board  of  Education  Smith,  5  Ala.  206. 

v.  Parsons,  22  W.  Va.  309.  8.  Riley    v.    Marshall,   5  Ala.   682, 

Where  the  Statute  Does  Hot  Prescribe  in  wherein  several  defendants  each  paid 

whose  name  the  motion  shall  be  made,  for  himself    a    certain    amount  upon 

U  may  be  made  by  the  person  entitled  an  execution,    which   was  afterwards 
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for  particular  acts  or  omissions  on  the  part  of  the  officer,  the 
remedy  is  available  to  the  state  as  well  as  to  private  individuals.1 
b.  DEFENDANT.  —  Who  are  proper  and  necessary  parties 
defendant  to  summary  motions  must  be  determined  by  reference 
to  the  particular  statutes.  Thus  a  motion  may  be  made  against 
a  sheriff  for  the  failure  of  his  deputy  to  pay  money  collected  on 
an  execution,9  and,  indeed,  where  the  penalties  of  the  statute  are 
imposed  on  the  sheriff  or  the  officer  to  whom  the  process  is 
directed,  it  is  held  that  the  direction  being  to  the  principal  always, 
and  never  to  the  deputy,  a  motion  under  the  statute  must  be 
against  the  principal  and  cannot  be  against  the  deputy.8 

quashed,  and  they  then  brought  a  pro-  and  the  remedy  is  not  provided  for  the 
ceeding  by  notice  and  motion  for  the  defendant  in    the    execution.      Hum- 
recovery  of  money  collected  of  them,  phries  v.  Lawson,  7  Ark.  347. 
and  it  was  held  that  such  a  proceeding  1.  Hand  v.  State,  5  Humph.  (Tenn.) 
was  not  proper,  as  it  was  not  authorized  518. 

by  statute,  and  that  the  acts  in  Alabama  Moneys  Dae  State  and  County  —  Ten- 
which  provided  a  summary  judgment  nessee  Statute.  —  The  Act  of  1833,  c.  43, 
against  officers  for  the  failure  to  pay  §  1,  requiring  attorneys-general  to  ex- 
over  money  collected  on  an  execution  amine  the  execution  docket  and  take 
contemplated  the  plaintiff  in  the  exe-  judgment  against  the  sheriffs  where 
cution  as  the  actor  in  the  motion  except  they  have  failed  to  make  returns  of 
in  some  cases  of  which  the  present  was  executions,  authorizes  judgment  in  the 
not  one.  See  also  Fletcher  v.  Chap-  name  of  the  state  for  sums  due  the 
man,  2  Leigh  (Va.)  560.  state,  county,  and  common  schools. 
Arkansas  Statute. —  Under  a  statute  It  does  not  authorize  judgment  in  the 
which  provided:  "  If  any  officer  sell  name  of  the  state  for  amounts  due  in- 
any  property  under  any  execution,  dividuals.  Hand  v.  State,  4  Humph, 
whether  he  receive  payment  therefor  (Tenn.)  475. 

or  not,  or  shall  make  the  money  in  any  Texas  Statute.  —  Where  the  district 
execution  specified  or  thereon  indorsed  attorney  is  by  statute  the  proper  officer 
and  directed  to  be  levied,  or  any  part  to  receive  moneys  due  to  a  county 
thereof,  and  shall  not  have  the  amount  upon  forfeited  recognizances,  a  motion 
of  such  sale,  or  the  money  so  made  against  the  sheriff  for  moneys  collected 
before  the  court,  and  pay  over  the  same  under  a  forfeited  recognizance  is  the 
according  to  law,  he  shall  be  liable  to  proper  remedy.  The  judgment  in  such 
pay  the  whole  amount  of  such  sale  or  a  case  is  recovered  by  the  state  in  a 
money  by  him  made  to  the  person  en-  representative  capacity,  and  the  dis- 
titled  thereto  with  lawful  interest  trict  attorney  has  a  right  to  institute 
thereon  and  damages  in  addition  at  the  the  proceeding  in  the  name  of  the  state 
rate  of  ten  per  centum  per  month,  to  be  under  the  above  6tatute  which  author- 
computed  from  the  time  when  ihe  exe-  izes  the  district  attorney  to  receive 
cution  is  made  returnable,  until  the  money  due  the  county  from  such 
whole  be  paid,  to  be  recovered  in  an  sources.  Russell  v.  State,  (Tex.  Civ. 
action  against  such  officer  and  bis  se-  App.  1897)  40  S.  W.  Rep.  69. 
curitieson  his  official  bond,  or  the  party  2.  Hogue  v.  Cottle,  2  Va.  Cas.  229. 
aggrieved  may  proceed  against  such  Omission  of  Name  of  Sheriff.  —  Amotion 
officer  by  motion  before  the  court,  in  against  a  sheriff,  as  an  original  pro- 
which  such  writ  is  returnable,  two  ceeding,  without  mentioning  his  name 
days'  previous  notice  of  such  intended  and  designating  him  only  as  "  the 
motion  being  given,  on  which  motion  sheriff  of  Brazoria  county,"  cannot  be 
the  court  shall  render  judgment  for  the  entertained.  Weems  v.  Sheriff,  48  Tei. 
amount  which  ought  to  have  been  paid,  481. 

with  interest  and  damages  as  afore-  8.  Caldwell  v.  Holly,  1  A.  K.  Marsh, 
said,  and  award  execution  thereon,"  it  (Ky.)  429;  Mitchell  v.  Wayman,  1  A. 
is  held  that  the  words  "  the  person  en-  K.  Marsh.  (Ky.)  430;  Dedman  v.  Mar- 
titled  thereto"  and  "  the  party  ag-  tin,  1  A.  K.  Marsh.  (Ky.)  430;  Robert- 
grieved"   refer  to  the  same  person,  son  z/.  Lessan,  7  Coldw.  (Tenn.)  159. 
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Madpsl  Mid  Sureties.  —  So  in  these  summary  proceedings,  whether 
they  are  against  the  principal  alone,1  or  against  the  principal  and 
his  sureties,*  the  questions  how  far  the  joinder  of  sureties  and 
principal  or  the  nonjoinder  thereof  is  proper  or  necessary  are  con- 
trolled by  statute.* 

United  BUtet  Marshal  —  Penal  Statute 
Against  Sheriff.  —  Under  a  state  statute 
providing  that  if  a  sheriff  shall  fail  to 
pay  over  to  the  plaintiff  money  col- 
lected by  execution,  such  amount, 
with  damages  and  interest,  may  be  re- 
covered against  the  sheriff  and  bis 
sureties  bv  motion  before  the  court  to 
which  such  execution  is  returnable,  it 
was  held  that  a  marshal  and  his  sure- 
ties could  not  be  proceeded  against 
jointly.  It  was  further  held,  however, 
that  the  marshal  himself  was  always 
liable  to  an  attachment  under  which 
he  could  be  compelled  to  bring  the 
money  into  court;  that  by  the  Process 
Act  of  Congress,  May,  1828,  he  was 
'also  liable  in  the  state  court  to  an  at- 
tachment on  motion  against  him,  which 
motion  is  not  a  new  suit,  but  an  inci- 
dent to  the  prior  one,  and  that  such 
parts  only  of  the  laws  of  the  state  as 
are  applicable  to  the  courts  of  the 
United  States  being  adopted  by  the 
Process  Act  of  Congress,  the  penalty 
and  damages  provided  by  the  state  act 
could  not  be  enforced.  Gwin  v.  Breed- 
love.  2  How.  (U.  S.)  29. 

A  Deputy  Sheriff  May  Be  Piuriaaabla  by 
Statute,  and  in  such  case  the  proceed- 
ing need  not  be  against  the  principal 
sheriff.  Heymann  v.  Cunningham,  51 
Wis.  506. 

Duty  of  Deputy  to  Defeat  —  Upon  a 
motion  against  a  high  sheriff  for  the 
failure  of  his  deputy  to  collect  and  ac- 
count for  the  county  levies  which  went 
into  his  hands,  of  which  motion  the 
deputy  has  notice,  it  is  the  duty  of  the 
deputy  to  defend  the  suit,  and  show  if 
he  can  that  he  has  accounted  for  them. 
In  such  a  case,  judgment  having  been 
renJered  against  the  high  sheriff,  be 
is  entitled  to  recover  a  judgment  for 
the  same  amount  against  bis  deputy; 
and  the  deputy  cannot  show,  upon  such 
motion  against  him,  that  he  has  paid 
the  levies  to  the  parties  entitled.  Lee 
County  Justices  v.  Fulkersoo,  21  Grate 
(Va.)  182. 

1.  Humphries  v.  Lawson,  7  Ark.  347, 
wherein  it  appears  that  the  remedy 
for  a  failure  to  pay  over  money  made 
on  ao  execution  is  by  motion  against 
the  sheriff  or  by  action  against  the 
Sheriff  and  his  sureties. 


lfi 


Action  on  Jadgaientof 
Under  some  statutes  the  sureties  may 
be  proceeded  against  by  action  on  the 
official  bond  of  the  officer  upon  a  judg- 
ment of  amercement  against  the  officer. 
McNee  v.  Sew  ell,  14  Neb.  532;  Graves 
v.  Bulkley,  25  Kan.  249. 

8.  Warwick  v.  Brooks,  67  Ala.  253; 
Maxwell  v.  Pounds,  116  Ala.  551; 
Neale  v.  Caldwell,  3  Stew.  (Ala.)  134; 
Mitcheson  v.  Foster,  3  Met.  (Ky.) 
324;  Reilly  v.  Lewis,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  552;  Hogne  v. 
Cottle,  2  Va.  Cas.  229;  Shepherd  v. 
Brown,  30  W.  Va.  13. 

t.  Mettai  Agaiast  Sheriff  or  Saretftsa, 
—  Under  a  statute  providing  a  motion 
against  a  sheriff  or  his  sureties  it  was 
held  that  a  joint  motion  would  not  lie, 
but  must  be  either  against  the  sheriff 
or  the  sureties.  Martin  v.  Hardin 
Justices,  6  J.  J.  Marsh.  (Ky.)  7  [citing 
Wood  v.  Sayre,  7  T.  B.  Mon.  <Ky.)663j; 
Ridener  v.  Rogers,  6  B.   Mon.  (Ky.) 

594- 
In  Alabama,  under  the  Act  of  1841, 

it  was  provided  that  when  notice 
shall  issue  against  any  sheriff  and  hia 
sureties  judgment  shall  be  recov- 
ered against  such  parties  as  have  been 
served  with  notice.  Previous  to  the 
passage  of  this  act  no  judgment  could 
be  obtained  against  a  surety  by  motion 
until  the  principal  was  notified.  Orr 
v.  Dnvall,  1  Ala.  262.  But  this  act 
changed  the  law  so  as  to  authorise  a 
judgment  against  such  of  the  parties  aa 
were  served  with  notice.  Williamson 
v.  Branch  Bank.  3  Ala.  $06. 

Mate  of  Loss  than  All  the  Partial.  — 
Where  the  statute  gave  a  remedy  by 
motion  against  the  officer  and  his  sure- 
ties, it  was  held  that  the  judgment 
could  not  be  taken  against  a  less 
number  than  all  the  sureties.  Hearn 
v.  Ewin,  3  Coldw.  (Tenn.)  399*  Rice  v. 
Kirkman,  3  Humph.  (Tenn.)  41$. 

In  Alabama,  under  the  code  provision 
that  "the  sheriff  and  his  securities,  or 
either  of  them,  may  be  proceeded 
against,"  etc.,  it  was  held  that  the 
motion  would  lie  against  a  sheriff  and 
a  number  of  bis  sureties  lest  than  all. 
James  v.  Moseley,  47  Ala.  300.  See 
aU  >  BorHurant  v.  Woods,  1  Ala.  543; 
H.Ji  v.  biate  Bank,  5  Port.  (Ala.;  537. 
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4.  Notice  and  Motion  — a.  Necessity  of  Notice.  —  In  sum- 
mary  proceedings  it  must  appear  that  the  notice  provided  by 
statute  was  given,  or  that  the  defendant  waived  his  right  to  such 
notice  by  appearance.1     The  necessity  of  notice  in  particular 

Discontinuance   as    to    Sureties    Not  against    the    sheriff.     King    v.    Arm- 

Served.  —  So  it  is  held  that  a  discon-  strong,  14  Ala.  293. 

tin uance  may  be  entered  as  to  sureties  1.  Marcbbanks   v.  Rogers.    1   Slew, 

not  served.      McCrosky  v.   Riggs,  12  (Ala.)  148;  Hall  v.  Corn.,  8  Bush  (Ky.) 

Smed.  &  M.  (Miss.)  712.  383;    Long   v.    Montgomery,   6    Bush 

Surviving  8uretie». — If  one  of  the  sure  (Ky.)  304;    Webber    v.    Everman,  47 

ties  is  dead,  a  motion  will  lie  against  Miss.  540;    Vance    v.  Conn  ell.   Walk. 

those   surviving.     Hearn   v.    Ewin,   3  (Miss.)  254;  Dickerson  v.  Apperson,  19 

Coldw.  (Tenn.)  399;  Rice  v.  Kirkman,  Mo.  319;  Yeargin  v.  Wood,  84  N.  Car. 

3  Humph.  (Tenn.)  415.  326;    Burt    z/.    Davidson,    5    Humph. 

Motion  by  Sheriff  Against  Sureties  of  (Tenn.)  425;  Chaffin  v.  Cruicher,  2 
Deputy.  —  A  motion  on  behalf  of  the  Sneed  (Tenn.)  360;  Moore  v.  Moore, 
sheriff  will  lie  against  bis  deputy  and  Dall.  (Tex.)  553. 
the  surviving  sureties  on  the  bond  of  Principal  and  Sureties  —  Joint  Notice. 
such  deputy  where  one  of  the  sureties  —  It  is  held  that  one  joint  notice  to  the 
is  dead.  Jacobs  v.  Hill,  2  Leigh  (Va  )  constable  and  his  sureties  is  sufficient, 
393.  though  the  judgment  should  be  se pa- 
Abatement  and  Bevival.  —  It  has  been  rate  in  each  case.  Hendricks  v.  Shoe- 
held  thai  a  summary  proceeding  maker,  3  Gratt.  (Va.)  r88;  Washington 
against  the  sheriff  for  a  failure  to  make  County  v.  Dunn,  27  Gratt.  (Va.)  608. 
the  money  on  an  execution  abates  by  Notice  to  Each  Defendant*  —  Each  de- 
the  death  of  the  plaintiff  in  the  execu-  fendant  against  whom  a  judgment 
tion,  and  cannot  be  revived  in  the  is  rendered  on  summary  proceedings 
name  of  his  personal  representative,  against  a  sheriff  and  his  sureties  must 
Jones  v.  Brooks,  30  Ala.  588.  have  delivered  to  him  in  person  a  no- 

But  in  Burroughs  v.  Good  all,  2  Head  tice  in   writing.     Milor  v.  Farrelly,  25 

(Tenn.)  29,  it  was  held  that  prior  to  the  Ark.   354;  Demoss   v.   Camp,  5  How. 

Act  of  1858  the  remedy  by  motion  did  (Miss.)  516;  Torrey  v.  Jordan,  4  How. 

not  extend  to  the  personal  represema-  (Miss.)  401. 

tive  of  the  deceased  officer  or  his  se-  In  Alabama,  under  the  early  statutes, 

curity,  and  could  not  be  maintained  a  judgment  or  motion  could  be  had 

against  either.     By  that  act,  if  the  nffi.  against  the  sheriff's  sureties  without 

cer  or  either  of  his  sureties  shall  die  notice  to  them  and  upon  notice  to  the 

during  the  pendency   of  the  suit,  by  sheriff  alone.      Neale   v.   Caldwell,   3 

motion  against  them  it  may  be  revived  Stew.  (Ala.)  134;  Broughton  v.  State 

by  the  personal  representative  of  such  Bank,  6  Port.  (Ala.)  48.    But  see  Jame- 

officer  or  security  in  the  same  way  that  son  v.  Harper,  1  Port.  (Ala.)  431.     But 

suits  are  revived  against  the  personal  a  judgment  against  a  sheriff  must  have 

representatives    in    other    cases.     No  been  based  upon  a  notice  to  the  sheriff, 

step  can  be  taken  against  the  sureties  McRae  v.  Colclough,  2  Ala.  74;  March- 

until  motion  is  revived  against  the  per-  banks  v.   Rogers,   1  Slew.  (Ala.)  148. 

sonal  representative  of  the  principal.  And  it  was  held  that  unless  the  sheriff 

See  Smith  v.  Gil  more,  3  Sneed  (Tenn.)  was  a  party  a  judgment  could  not  be 

481.  rendered  against  him  or  his  sureties. 

In  Maxwell  v.  Pounds,  116  Ahi.  551,  and  that  if  he  had  not  been  served 
it  was  held  that  a  summary  proceeding  with  notice  but  appeared  voluntarily, 
under  the  code  for  the  recovery  of  the  and  afterward  the  motion  was  discon- 
penalty  for  the  failure  of  the  sheriff  to  tinued  as  to  him,  this  was  in  effect  a 
return  an  execution  could  be  main-  discontinuance  of  the  whole  motion, 
tained  against  the  sureties  on  the  and  it  could  not  be  revived  without 
sheriff's  official  bond  after  the  death  of  new  proceedings.  Mason  v.  Brazier, 
the  sheriff,  or  against  such  of  the  sure-  1  Ala.  635.  Under  the  Act  of  1826,  un- 
ties as  were  served  with  notice.  See  less  notice  was  given  to  the  sheriff  no 
also  Camp  v.  Watt,  14  Ala.  616.  judgment  could  be  rendered  against 

The  administrator  of  the  sheriff  may  the  suieties.    Orr  v,  Duvall,  1  Ala.  262. 

consent  to  the  revival  of  the  motion  The  Act  of  184.1,  however,  provided  a 
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cases,  however,  depends  upon  the  terms  of  the  statute  under 
which  the  remedy  is  pursued,1 

b.  Nature  —  Summons  and  Declaration.  —  The  notice 
required  in  a  summary  motion  against  a  sheriff  and  his  sureties  is 
a  written  notice,  directed  to  the  parties  required  to  be  served, 
showing  in  what  court  the  motion  will  be  made,*  and  in  a  sense 
performs  the  double  duty  of  a  summons  and  of  a  declaration.3 

summary  remedy  against  the  sureties  able   property  of  the  plaintiff  in  the 

or  any  of  them  without  notice  to  the  motion,  sold  by  order  of  the  court  un- 

sheriff,   and    authorized    a   judgment  der  the  statute,  the  entry  of  the  motion 

against  any  of  such  parties  as  were  on  the  motion  docket  of  the  court  is 

served   with    notice.      Williamson    v.  sufficient  notice  to  the  sheriff  and  his 

Branch   Bank,  3  Ala.  506;  Bondurant  sureties.     James  v.   Moseley,  47  Ala. 

v.   State  Bank,  5  Ala.   171.     But  this  300. 

act  was  confined  strictly  to  the  exact  Notice  oi  Trial  of  Issue. —  In  a  pro- 
cases  covered  by  it,  and  it  was  held  ceeding  under  the  statute  by  motion 
later  that  it  did  not  cover  the  case  of  a  against  the  sheriff  for  not  making 
motion  against  the  sureties  of  the  con-  money  on  an  execution,  the  first  step 
stable,  and  that  in  the  latter  case  the  which  the  statute  required  was  a  sug- 
remedy  was  under  the  Act  of  1824,  gestion  to  the  court,  by  the  party  com- 
which  by  its  express  terms  required  plaining,  of  defalcation  in  the  officer. 
the  judgment  to  be  rendered  against  No  notice  that  the  suggestion  would 
the  constable  and  his  sureties,  but  be  made  was  required  to  be  given,  and 
where  the  constable  was  dead  a  motion  none  was  therefore  necessary.  The 
would  not  lie  against  his  sureties  for  application  was  ex  t arte \  and  the  issue 
bis  default.  James  v.  Auld,  9  Ala.  462.  was  ordered  as  of  course  upon  the 
To  the  same  point  see  Peck  v.  Colby,  plaintiff's  suggestion;  but  the  court 
31  Ala.  252.  could  not  thereafter  proceed  to  make 
Bringing  In  Necessary  Party  After  up  the  issue  and  try  the  fact  without 
Appeal.  —  Where  the  express  terms  of  notice.  Kirkmans  v.  Harkins,  1  Port, 
the  statute  require  the  proceeding  to  (Ala.)  22. 

be  against "  the  constable  and  his  sure-  2.  Milor  v.  Farrelly,  25  Ark.  354,  un- 
ties," it  was  held  that  in  a  proceeding  der  a  statute  requiring  the  notice  to  be 
against  the  sureties  alone  before  a  jus-  in  writing. 

tice  of  the  peace  there  could  be  no  Insufficient  Notice  Not  Aided  by  Motion, 
change  of  parties  after  a  removal  of  —  Defects  in  the  substance  of  the  no- 
the  cause  by  an  appeal  or  certiorari  so  tice  are  not  cured  by  a  motion  con- 
as  to  bring  in  a  new  party  who  was  taining  all  the  necessary  averments, 
not  proceeded  against  before  the  jus-  because  the  statute  requires  these  state- 
lice  and  who  was  not  a  party  to  the  ments  to  be  contained  in  the  notice, 
appeal.  Peck  v.  Colby,  31  Ala.  252.  and  does  not  require  the  motion  to  set 
1.  At  Return  Term.  —  Judgment  will  out  anything.  The  motion  need  not 
be  rendered  against  a  sheriff  on  the  be  in  writing,  but  may  be  made  orally, 
motion  for  the  nonreturn  of  a  ft.  fa.  at  for  a  judgment,  for  the  causes  set  out 
the  return  term  of  the  process  without  in  the  notice,  which,  after  having  per- 
notice,  if  proof  be  made  that  the  fi.  fa.  formed  its  office  as  a  summons,  takes 
came  into  the  officer's  hands  in  due  the  place  occupied  by  the  declaration 
time.  But  if  the  notice  of  motion  be  in  ordinary  cases.  Milor  v.  Farrelly, 
made  at  the  second  term,  there  must  25  Ark.  356.  See  also  Abrams  ^.  John- 
be  notice  given.  Phillips  v.  Cunning-  son,  65  Ala.  465.  See  further,  as  to 
ham,  5  Yerg.  (Tenn.)  416.  See  also  necessity  in  general  for  motions  to 
Singleton  v.  Bell,  Cooke  (Tenn.)  267.  be  in  writing,  article  Motions,  vol.  14, 

Entry  on  Motion  Docket. —  In  a  sum-  p.  114. 
mary  proceeding  by  the  defendant  in  Signed  by  Attorney.  —  The  notice  to  a 
an  attachment  which  had  failed  and  sheriff  or  his  securities  that  a  judg- 
been  dismissed,  instituted  by  motion  ment  will  be  moved  for  may  be  sub- 
to  compel  the  sheriff  to  pay  over  to  the  scribed  bv  the  plaintiff's  attorney, 
plaintiff  in  the  motion  a  certain  sum  McRae  v.  Colclough,  2  Ala.  74. 
and  damages  for  detention,  which  sum  3.  Milor  v.  Farrelly,  25  Ark.  354; 
was  the  proceeds  of  the  sale  of  perish-  Terrill  7/.  Cecil,  3  Met.  (Ky.)  347;  Ham- 

169  Volume  XX. 


Summary  SHERIFFS  AND  CONSTABLES.  Prooetdingt. 

c  Waiver  of  Notice  by  Appearance.  — In  so  far  as  the 

notice  is  for  the  purpose  of  affording  the  party  an  opportunity  to 
contest  the  motion,  that  purpose  is  fully  answered  by  an  appear- 
ance even  in  the  entire  absence  of  notice  or  in  the  event  of  a 
defective  notice,  and  these  objections  are  waived  by  the  appear- 
ance,1 but  fatal  defects  upon  the  face  of  the  record  are  not  thereby 
waived.* 

d.  TIME  —  (i)  Limitation  of  Remedy  —  In  the  Absenoe  of  Statute. 
—  Where  the  statute  affords  a  remedy  by  motion  against  the 
sheriff,  or  against  the  sheriff  and  his  sureties,  at  the  suggestion 
of  the  party  injured  the  remedy  will  continue  without  limit  as  to 
time  unless  its  time  is  prescribed  by  some  positive  provision  of 
the  statute.3 

Time  Prescribed  by  Statute.  —  But  when  the  statute  fixes  the  term 
or  time  at  which  the  motion  shall  be  made,  it  must  be  made  at 
the  time  so  designated,  or  the  party  will  be  left  to  pursue  his 
appropriate  common-law  remedy.4 

blin  v.  Foster,  4  Smed.  &  M.  (Miss.)  holding  that  if  it  appears  from  the 

139;     Hix    v.    Cornelison,    7    Coldw.  record  that  the  defendants  came  into 

(Term.)  299.  court  and  that  the  parties  referred  the 

Hot  Process.  —  It  has  been  held,  how-  cause  to  the  decision  of  the  court,  it 

ever,  that  the  notice  is  not  the  com-  will  be  intended  that  the  defendants 

mencement  of  the  suit  nor  a  judicial  were  served  with  notice  or  consented 

process,  but  is  an  act  of  the  party  re-  to  waive  it;  Izod  v.  Addison,  5  How. 

quired  by  the  statute  for  the  benefit  of  (Miss.)  432;  White  v.   Rockafellar,  45 

the   person    moved   against,   in   order  N.   J.  L.  301;    Watkins  v.    Barnes,    1 

that   the   latter   may   have  an  oppor-  Sneed  (Tenn.)  201;  Chaffin  v.  Crutcher, 

tunity  to  contest  the  motion.    Watkins  2    Sneed    (Tenn.)    360;    Patterson    v. 

v.  Barnes,  j  Sneed  (Tenn.)  201.  Coleman,  4  Humph.  (Tenn.)  64:  Wins- 

But  it  is  the  only  process  necessary,  ton  v.  Overseers  of  Poor,  4  Call  (Va.) 

Lewis  v.  Garrett,  5  How.  (Miss.)  434.  357;  Shepherd  v.  Brown,  30  W.  Va.  13. 

And  sometimes  it  is  by  summons,  2.  Shepherd  v.  Brown,  30  W.  Va.  13. 

Hart  v.  Rabinett,  5  Mo.  11.  8.  Kirkmans    v.    Harkins,    1    Port. 

Service.  —  A  notice  to  the  sheriff  for  (Ala.)  22. 
failure  to  return  an  execution  is  suffi-  At  Any  Term  Until  Barred.  —  It  is  not 
ciently  served  by  permitting  him  to  necessary  that  the  plaintiff  should  pro- 
read  it;  deli  /ering  a  copy  to  him  is  not  ceed  at  the  next  term  after  demand 
necessary.  Such  notice  is  not  process,  made  of  the  sheriff  to  entitle  him  under 
and  therefore  may  be  served  on  a  the  statute  to  recover  of  the  sureties 
day  of  general  election.  Stephens  v.  five  per  cent,  per  month  from  the  time 
Hume,  1  Litt.  (Ky.)  6.  of  the  demand,  not  being  required  by 

Service  of  notice  of  amercement  on  the  act  so  10  proceed,  but  he  may  p ro- 
th e  sheriff  must  be  a  personal  service,  ceed  at  any  time  until  barred  by  the 
Anonymous,  6  N.  J.  L.  159.  statute  of  limitations.     Evans  v.  State 

The  Motion  has  been  held  to  serve  the  Bank,  13  Ala.  787;  Steen  v.  Briggs,  3 
purpose  of  the  pleading.  No  plead-  Smed.  &  M.  (Miss.)  326. 
ings  are  necessary,  but  the  facts  which  Where  the  Lapse  of  Time  Is  Great,  so 
warrant  the  judgment  of  the  court  as  to  render  injustice  probable,  it  seems 
must  be  set  out  in  the  motion  and  that  the  court  may  refuse  relief.  Over- 
appear  upon  the  record.  Graham  v.  seers  of  Poor  v.  Tucker,  2  Leigh  (Va.) 
Newton,  12  Ohio  210;  Wright  v.  Mc-  580. 
Kenney,  34  Tex.  568.  Presumption  of  Payment,  —  See  Ross 

Kotioe  and  Motion  are  sometimes  said  v.  Darby,  4  Munf.  (Va.)  428. 

to  constitute  the  pleadings.     Hamblin  4.  Quiry  v.  Prather,  Hard.  (Ky.)  301; 

v.  Foster,  4  Smed.  &  M.  (Miss.)  139.  Mars  v.  Buckler,  1  Bibb  (Ky.)  267. 

1.  Bondurant  v.   Woods,  1  Ala.  543,  Designation  of  Term.  —  A  notice  of 
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(2)  Motion  Confined  to  Time  Designated  in  Notice.  —  A  motion 
against  a  sheriff  must  be  made  at  the  time  appointed  by  the 
notice,  and  if  the  motion  is  not  made  at  that  time  the  notice  has 
spent  its  force  and  cannot  thereafter  furnish  a  warrant  for  the 
exercise  of  jurisdiction;1  but  it  has  been  held  that  such  motion  is 
not  discontinued  by  omission  at  one  term  formally  to  continue  it.* 

e.  Sufficiency  of  Notice  —  (1)  Statement  of  Cause  in  Gen- 
eral. —  Performing  as  it  does  the  functions  of  a  summons  as  well 
as  of  a  declaration,  the  notice  of  the  motion  in  summary  proceed- 
ings should  contain  a  succinct  statement  of  the  cause  for  which 
the  motion  is  to  be  made.* 

intended  motion  against  a  defaulting  merit  against  a  sheriff  the  defendants 

sheriff  is  sufficient   if  it  specifies  the  moved  to  dismiss  the  motion  because 

term  of  the  court  without  designating  there  had  been  two  nonsuits,  and  it  ap- 

the  day  of  the  term  at  which  the  mo-  peared  that  the  plaintiff  had  once  taken 

tion  will  be  made.     Welch  v  Fourier,  a   nonsuit  and   at  another   time   had 

6  Ala.   517;    McRae   v.   Colclough,  2  withdrawn   a  similar  motion,  and   it 
Ala.  74.  was  held  that  the  nonsuit   and  with- 

A  mistake  in  the  year  in  the  date  of  drawal  did  not  amount  to  two  nonsuits, 

a  notice  given  to  the  sheriff  in  the  mo-  Russell  v.  Rolfe,  50  Ala.  56. 

tion  against  him,  which  was  corrected  Legal  Holiday.  —  But  a  notice  of  a 

by  the  statement  of  the  time  when  the  motion  on  "  the  7th  day  of  November 

court  would  be  held  at  which  the  mo-  next  at  11  o'clock  a.  m.,  or  as  soon 

tion  would  be  made,  was  held  not  to  thereafter  as  the  court  can  attend  to 

make  the  notice  bad.    Gore  v.  Hedges,  the  same,"  November  7  being  a  day  of 

7  T.  B.  Mon.  (Ky.)  520.  general  election,    and   hence  a  legal 
Date  of  Hotice. —  The  date  to  the  no-  holiday  on  which  the  court  could  not 

tice  is  held  not  to  be  material,  and  a  sit,  was  held  to  be  regular,  for  it  was 

notice  with  an  impossible  date  or  with  a  matter  of  which  the  party  must  be 

no  date   will  be  good  and  operative  legally  presumed  to  have  had  knowl- 

from   the   time  of  service.      Scott   v.  edge,  that  the  court  would  not  be  held 

Dow,  14  N.  J.  L.  350.  on  the  day  named,  and  that  the  day 

Docket  and  Trial.  —  A  motion  against  following    was    intended.      White    v. 

a  sheriff  and  his  sureties  for  failure  to  Rockafellar,  45  N.  J.  L.  301. 

pay  revenue  into  the  treasury  of  the  2.  Russell  v.  Rolfe,  50  Ala.  56. 

county  must  be  docketed  for  trial  on  8.  Abrams  v.  Johnson,  65  Ala.  465; 

the  third  day  of  the  term  under  the  Broughton    v.    State    Bank,    6    Port, 

statute,  and  it  is  held  that  it  does  not  (Ala.)  48;   Barton  v.  Peck,   1  Stew.  & 

follow  from  this  requirement  that  the  P.   (Ala.)  486;    Milor   v.   Farrelly,   25 

motion  must  be  tried  on  that  day,  but  Ark.  354;    Ritter  v.    Merseles,   24  N. 

it  may  be  docketed  for  that  day  and  I.  L.  627;    Harris   v.    Kirkpatrick,   35 

tried  like  any  other  suit  or   motion.  N.J.  L.  392;  Stryker  v.  Merseles,  24  N. 

Mershon  v.  Com.,  2  Met.  (Ky.)37i.  J.  L.  542;  Barrett  v.  Smith,  4  W.  Va. 

1.  Armstrong  v.   Robertson,  2  Ala.  709* 

164;    Lovins  v,   Humphries,   67   Ala.  Where  Motion  Standi  for  Pleading. — 

440,  holding  that  a  motion  for  a  sum*  Where  the  motion  is  regarded  as  the 

mary  judgment  for  failure  to  pay  over  pleading,   the  rule  slated   in  the  text 

money  alleged  to  have  been  collected,  applies.      Wright    v.    McKenney,    34 

entered  at  a  certain   term,   must   be  Tex.  568. 

regarded  as  having   been  abandoned  General  Sufficiency.  —  A   notice  to  a 

and   discontinued  where  no  notice  of  sheriff   that   a   motion   will    be   made 

it  was  given  and  no  action  was  taken  against  him  and  his  sureties  for  failing 

at  that  term,  and  after  the  expiration  of  to  pay  over  a  sum  of  money  collected 

the  sheriff's  term  of  office  the  entry  upon  an  execution  is  sufficient  when  it 

of  the  motion  on  the  motion  docket  did  identifies  the  execution  with  certainly, 

not  operate  as  notice.  and  states  the  time  when  it  issued  and 

Two  Nonsuits  —  Dismissal  of  Nonsuit,  was  placed  in  the  sheriff's  hands  for 

-—Upon  a  motion  for  a  summary  judg-  collection;   the  receipt  of   the   money 
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Objection.  —  But  for  an  insufficient  description  of  the  cause  of 
action  it  is  irregular  to  move  to  quash  the  notice,  but  the  defend- 
ant should  demur.1 

(2)  Pleading  and  Proof  <—  Variance.  —  If  the  motion  is  founded 
on  the  default  of  a  sheriff  under  an  execution,  a  material  variance 
in  the  description  of  the  execution  as  set  out  in  the  notice  of 
motion  from  that  proved  will  be  fatal.  The  court  cannot  render 
judgment  for  the  failure  of  the  sheriff  to  pay  over  money  on  an 
execution  different  from  the  one  described  in  the  notice.2 

(3)  Certainty  to  a  Common  Intent.  —  Such  notices  are  construed 
with  indulgence,  certainty  to  a  common  intent  being  all  that  is 
required,  and  if  the  terms  of  the  notice,  though  general,  are  such 
that  the  defendant  cannot  mistake  its  object  it  will  be  sufficient.* 

upon  it  previous  to  its  return  day;  that  demand   made.      In   this   respect  the 

the  money  was  demanded  by  compe-  remedy  by  notice  is  not  to  be  governed 

tent  authority,  and  refused,  with  the  by  the  old  rigid  notion  respecting  the 

time  when  the  demand  was  made;  and  action  of  debt,  but  according  to  the 

also  informs  the  sheriff  that  a  motion  action  on  the  case,  and  the  plaintiff 

will  be  made  against  him  and  his  sure-  may  recover  any  amount,  provided  it 

ties,  on  a  certain  day  or  term  of  the  comes  legally  within  the  scope  of  his 

court,  for  the  sum   so  refused  to  be  notice.     Mars  v.  Buckler,  1  Bibb  (Ky.) 

paid,  with    the  damages  allowed  by  267;    Lashley  v.   Wilkinson,   2    Head 

statute.     Brazeal  v.  Smith,  5  Ala.  206.  (Tenn.)  482,  holding  that  the  validity 

See  also  Lashley  v.  Wilkinson,  2  Head  of  a  notice  for  the  nonreturn  of  an  exe- 

(Tenn.)  482.  cution  is  not  affected  by  the  fact  that  it 

Equivalent  to  Petition,  —  A  notice  of  demands,  as  a  legal  conclusion,  more 

a  motion  against  the  sheriff  and  his  or  less  by  way  of  interest  or  damages 

sureties  for  failure  to  pay  to  a  county  than  the  plaintiff  is  entitled  to.    The 

creditor  a  claim  due  to  him  must  con-  law  fixes  the  officer's  liability  upon  the 

tain  the  requisites  of  a  petition.     Ter-  case  stated,    and    it    is    the   duty  of 

rill  v.  Cecil,  3  Met.  (Ky.)  347.    See  also  the  court  to  give   judgment  for  the 

Ritter  v.  Merseles,  24  N.  J.  L.  628.  proper  amount. 

Failure  to  He  turn  Execution  —  Pro-  Interest  Not  Demanded.  —  In  a  sum- 
auction.  —  The  notice  of  motion  against  niary  proceeding  by  a  motion  against  a 
the  sheriff  and  his  sureties  for  failure  sheriff  for  a  failure  to  return  an  exe- 
to  return  the  execution  need  not  re-  cution,  the  plaintiff  may  recover  in- 
quire him  to  produce  the  execution,  terest  though  it  is  not  specifically 
Armstrong  v.  Apple,  2  Coldw.  (Tenn.)  demanded  in  the  notice.  Bondurant 
280.  v.  Woods,  1  Ala.  549. 

Continuation  of  Official  Character.  —  1,  Dawson  v.  Shaver,  1  Blackf.  (Ind.) 

It  is  sufficient  if  the  notice  of  motion  204. 

alleges  that  the  defendant  was  sheriff  After  Trial  on  the  merits  the  regu- 
when  the  ft.  fa.  was  placed  in  his  hands  larky  of  the  pleadings  on  the  motion 
without  averring  a  continuance  of  his  cannot  be  objected  to.  Lewis  v.  Gar- 
official  character  up  to  the  time  the  rett,  5  How.  (Miss.)  434.  See  supra, 
same  was  returnable.  If  the  determi-  III.  4.  c.  Waiver  of  Notice  by  Appear- 
nation  of  his  office  between  the  periods  ance. 

of  the  receipt  and  return  of  the  execu-  2.  Lovinsv.  Humphries,  67  Ala.  440; 

tion  could  have  availed  anything  in  the  Johnson  v.  Gray,  6  Ala.  276. 

defense,  it  devolved  upon  him  to  show  Immaterial  Variance.  —  Where  a  no- 

the  fact,  and  was  not  incumbent  upon  tice  to  the  sheriff  described  the  execu- 

th:    plaintiff    to     prove    the    reverse,  tion  as  having  issued  against  W.  M. 

Casky  v.  Haviland,  13  Ala.  319.  and  W.  F.  E.,  but,  when  produced,  it 

Eeoovery  —  Demand.  —  When  the  par-  appeared  to  have  issued  against  W. 

ties  are  brought   into    court    by   the  W.  M.  and  W.  F.  E.,  the  variance  was 

notice,  the  plaintiff  might  have  judg-  held  to  be  immaterial.     McRae  v.  Col- 

ment  for  so  much  as  he  could  show  clough,  2  Ala.  74. 

himself    entitled,   not   exceeding    the  8.  James  v.  Moseley,  47  Ala.   300; 
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But  while  the  courts  view  these  notices  with  much  indulgence  if 
the  plaintiff  by  his  notice  shows  that  he  is,  by  the  statute  under 
which  he  claims  to  be  proceeding,  entitled  to  the  redress  which 
he  seeks  in  this  manner,  yet  they  do  not  show  this  indulgence 
when  the  question  is  whether  the  plaintiff  has  a  right  to  proceed 
in  this  summary  way ;  but  in  such  case  he  must  show  that  he 

Mars  v.  Buckler,  i  Bibb (Ky.)  267;  Fer-  the  motion  will  be  made.  Monteith 
gusv.  Bail,  1  Litt.  (Ky.)  197;  Kennedy  r.  Com.,  15  Gratt.  (Va.)  172. 
v.  Coleman,  2  Litt.  (Ky.)6;  Martin  v.  Execution  Against  Property  or  Person. 
Hardin  Justices,  6  J.  J.  Marsh.  (Ky.)  — Where  a  notice  to  a  sheriff  describes 
7;  Hix  v.  Cornelison,  7  Coldw.  (Tenn.)  the  execution  as  a  writ  of  fi.  fa.,  this 
299,  holding  that  where  the  motion  is  sufficient  to  indicate  that  it  issued 
was  against  the  officer  for  failure  to  re-  against  the <f  effects  "  and  not  the  "  per- 
turn  and  for  a  false  return  of  an  execu-  son."  McRae  v.  Colclough,  2  Ala.  74. 
tion  against  A  "  and  others,"  there  is  Amount  of  Execution.  — Upon  a  mo- 
no variance  if  the  proof  shows  that  the  tion  for  a  failure  to  return  a  writ  of 
judgment  was  merely  against  A  and  fi.  fa.  the  notice  stated  that  judgment 
another;  Washington  County  v.  Dunn,  would  be  moved  for,  for  the  amount  of 
27  Gratt.  (Va.)  608,  holding  that  it  will  the  judgment,  and  it  was  held  that  the 
be  presumed  to  be  the  act  of  the  party  substitution  of  the  word  "  judgment  '* 
rather  than  that  of  the  lawyer;  Le-  for  "  execution  "  was  not  fatal  to  the 
moigne  v.  Montgomery,  5  Call  (Va.)  notice.  God  bold  v.  Planters',  etc., 
528;  Segouine  v.  Auditor,  4  Munf.  (Va.)  Bank,  4  Ala.  516. 

398;  Monteith  v.  Com.,  15  Gratt.  (Va.)  Failure  to  Return  Execution  —  Desig- 

172;  Drew  v.  Anderson,  1  Call  (Va.)  51;  nation  of  Time.  —  Where   the  statute 

Shepherd   v.    Brown,   30  W.   Va.    13;  inflicted  a   penalty   upon    the    sheriff 

Board  of  Education  v.  Parsons,  22  W.  for  his  neglect,  failure,  or  refusal  1o 

Va.  308.  return  an  execution   "  for  the  space 

IUnstrationi  of  Sufficient  Hotioes. —  of  one  month  after  the  return  day 
Notice  of  a  motion  for  judgment  for  the  thereof,"  the  notice  of  the  motion 
amount  of  the  sheriff's  receipt  for  sun-  against  the  sheriff  "  for  failure  to  re- 
dry  executions  for  fines,  "  as  appears  turn  said  execution  within  one  month 
by  a  copy  of  said  receipt,"  was  held  from  the  return  day  expressed  in  said 
to  be  sufficient  without  mentioning  execution,  as  you  were  bound  to  do 
the  aggregate  sum  due,  the  separate  according  to  law,"  was  held  to  be  suffi- 
amount  of  each  execution,  or  the  time  cient,  as  the  expressions  in  the  notice 
when  delivered  to  the  sheriff.  Segouine  and  in  the  statute  are  equivalent. 
v.  Auditor,  4  Munf.  (Va.)  398.  Gore  i\   Hedges,   7  T.   B.  Mon.  (Ky.) 

Credits  Indorsed  on  Exooution.  —  So  a  520. 

notice  of  an  intended  motion  against  a  Failure  to  Pay  Over  Money —  Date  of 

sheriff   for  failure   to   return   an   exe-  Demand.  —  In    a    motion    against    a 

cution  was  held  to  be  sufficiently  cer-  sheriff  for  failure  to  pay  over  money 

tain  if  it  described  the  execution  with-  collected  on  an  execution  the  omission 

out  mentioning  any  credits  indorsed  in  the  notice  to  state  the  day  certain 

thereon.     Fergus  v.  Ball,  1  Litt.  (Ky.)  upon  which  the  money  was  demanded 

197.  is  not  an  error  which  can  be  reached 

List  of  Executions  filed  with  Motion,  by  demurrer.     The  allegation,  "  which 

—  A  motion   by  a  sheriff  against  his  said   moneys   you    (the  sheriff)    have 

deputy  for  a  failure  to  pay  him   his  failed  to  pay  over  on  demand  of  the 

costs  collected  by  the  deputy  on  vari-  plaintiff,"  in  connection  with  the  other 

ous  executions  need  not  set  out  the  averments  in  the  notice,  makes  it  evi- 

executions,    if  a   schedule  or    list  of  dent  that  the  demand  was  made  before 

the  executions  be  filed  with   the   mo-  the  notice  of  the  motion  and  after  the 

tion.     Womack  v.   Nichols,   39   Miss,  collection  of  the  money,  and   this  is 

320.  sufficient,  for  if  the  demand  wasalleged 

Description  of  Sheriffs  Bond.  —  On  a  on   a   particular  day  the   precise  day 

motion  against  a  sheriff  and  his  sure-  would  be  immaterial,  and  proof  of  a 

ties  it  is  not  necessary  that  the  notice  demand  within  these  periods  would  be 

should  state  on  what  bond.of  the  sheriff  sufficient.     Price  v.  Cloud,  6  Ala.  248. 
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comes  fully  within  the  terms  of   the   act   under  which   he  is 
proceeding.1 

(4)  Showing  Election  as  to  Penalties.  —  Where  the  act  com- 
plained of  subjects  the  sheriff  to  different  penalties  under  different 
statutes  at  the  election  of  the  party  aggrieved,  the  notice  should 
show  upon  which  statute  he  will  proceed* 

(5)  Joinder  of  Causes.  —  It  would  seem  that  a  joinder  of  distinct 
grounds  of  a  motion  for  different  judgments  is  not  proper,* 
though  under  a  statute  providing  for  a  judgment  on  an  official 
bond  it  has  been  held  that  demands  may  under  some  circum- 

* 

1.  Shepherd  v.  Brown,  30  W.  Va.  13  tion,  the  notice  does  nol  embrace  two 
[citing  Stuart  v.  Hamilton,  2  Hen.  &  distinct  grounds,  but  only  that  for 
M.  (Va.)  48;  Alexandria  v.  Hunter,  which  it  is  indicated  the  motion  will  be 
2  Munf.  (Va.)  228;  Exchange  Bank  v.  made.  Bondurant  v.  Woods,  1  Ala. 
Horner,  26  W.  Va.  445].  543. 

Generality  Recommended  to  Avoid  Vari-  3.  Womack  v.  Nichols,  39  Miss.  320, 
anoe.  —  Of  the  liberality  of  construction  wherein  it  is  held  that  if  a  motion 
in  reference  to  such  notice  it  is  said  against  a  deputy  sheriff  be  double  in 
that  it  would  seem  wise  not  to  attempt  embracing  two  distinct  grounds,  for 
much  accuracy  or  particularity,  for  if  which  the  same  judgment  cannot  be 
the  notice  descends  to  particulars  as  rendered,  the  defendant  cannot  assign 
to  dales,  sums,  and  names,  the  proof  for  error  that  his  demurrer  thereto  was 
must  conform,  though  of  course  par-  overruled,  if  before  the  trial  the  plain- 
ticularity  would  not  itself  vitiate  the  tiff  dismiss  as  to  one  of  the  grounds  of 
notice.  Shepherd  v.  Brown,  30  W.  the  motion,  for  this  action  of  the  plain- 
Va.  13  [citing  Drew  v.  Anderson,  1  tiff  secures  to  the  defendant  all  the  ad- 
Call  (Va.)  51;  Cookes  v.  Patriotic  Bank,  vantage  he  would  have  gained  by 
1  Leigh  (Va.)  433].  having  his  demurrer  sustained;  Mor- 

2.  Hill  v.  State  Bank,  5  Port.  (Ala.)  gan   v.    Billings,   3  Ala.  172,  holding 
537;  McRae  v.  Colclough,  2  Ala.  74.  that  where  the  penalty  against  a  con- 
Where  the  Cause  Is  Shown. —  In  a  sum-  stable  for  failing  to  return  an  execu- 

mary  proceeding  against  a  sheriff  for  a  tion  is  the  amount  of  the  judgment, 

failure  to  return  an  execution,  the  no-  and  the  penalty  for  failing  to  pay  over 

tice  should  indicate  whether  the  judg-  money  on  demand  after  satisfaction  of 

ment  sought  to  be  recovered  is  such  as  an  execution  is  the  amount  of  the  judg- 

is  authorized  by  the  Act  of  1807  or  that  ment  and  ten  per  cent,  per  month  dam- 

of  1819.     But  where  the  notice  states  ages,  the  insertion  of  both  in  the  notice 

that  the  motion  will  be  made  "  for  the  for  a  motion  against  the  constable  can* 

amount  of  a  writ  of  ft.  fa.,"  etc.,  it  not  be  objected  to  after  a  verdict  which 

sufficiently  shows  that  the  proceeding  finds  all  the  allegations  true,  though  it 

was  instituted  under  the  Act  of  1819.  would  have  been  a  valid  objection  to 

McRae  v.  Colclough,  2  Ala.  74.  the  motion  if  it  had  not  been  waived 

Where  the  Remedy  Shows  Penalty  by  taking  issue  on  the  facts;  the  latter 
Bought. —  Where  the  particular  remedy  penalty  is  included  in  the  former, 
pursued  shows  the  penalty  sought,  the  But  where  the  notice  against  a  con- 
stat ute  under  which  the  party  proceeds  stable  recited  that  a  motion  would  be 
need  not  be  designated.  Hart  v.  Rob-  made  for  a  failure  to  return  an  execu- 
inett,  5  Mo.  11.  tion,  or  it  that  motion  should  be  denied 

Statement  for  What  Motion  will  Be  then  to  recover  of  the  constable  money 
Made  Controls. —  Where  a  notice  to  the  received  by  him  thereon,  it  was  held 
sheriff  and  his  sureties  states  that  the  that  the  two  distinct  grounds  might  be 
former  received  the  amount  of  an  exe-  joined  in  the  notice,  and  that  if  it  was 
cution,  and  alleges  that  the  same  was  not  permissible  the  court  could  have 
demanded  of  him  by  the  plaintiff,  but  put  the  plaintiff  to  his  election;  but  it 
proceeds  to  aver  a  failure  to  return  the  was  not  an  available  objection  on  de- 
execution  according  to  law,  and  in-  murrer.  M'Mahan  v.  Kyle,  9  Port, 
forms  the  sheriff  and  his  sureties  that  (Ala.)  507. 

a  motion  will  be  made  against  tbem  Distinct  Interests  of  Several  Flaintifls 

for  such  failure  to  return  the  execu-  cannot  be  joined  in  one  motion  against 
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stances  be  joined  in  the  notice  though  they  could  not  be  joined 
in  an  action  on  the  bond ; l  and  it  is  also  held  that  if  the  sheriff  is 
in  default  in  several  particulars  upon  the  same  process,  all  claims 
against  him  arising  out  of  his  conduct  respecting  such  process 
should  be  joined  in  one  motion,  though  the  plaintiff  can  have 
but  one  recovery.* 

5.  Plea  or  Answer.  —  It  seems  that  the  defense  to  these  sum- 
mary motions  is  ordinarily  presented  by  plea  or  answer.* 

Tho  Hatnre  of  the  Plea  depends  upon  the  character  of  the  motion. 
Thus  for  failure  to  return  an  execution  it  is  held  that  the  remedy 
given  by  statute  being  merely  a  substitute  for  the  more  tedious 
and  expensive  remedy  of  an  action  on  the  case,  whatever  would 
constitute  a  valid  defense  in  an  action  on  the  case  should  be 

the  sheriff.  Patterson  v.  Circuit  Ct.,  also  a  sum  for  the  estimated  damages 
ii  Ala.  740.  Contra,  Taylor  v.  John-  done  to  anolher  portion  of  the  prop- 
son,  17  Ga.  535.  erty  by  the  sheriff  while  in  his  legal 

Separate  Motions  —  ConsoUdation.  —  possession,  as  the  statute  does  not  re- 
Under  a  statute  which  provides  that  strict  the  recovery  by  motion  of  what 
the  attorney-general  of  the  staje  shall  might  have  been  recovered  in  an  action, 
at  certain  times  call  upon  the  several  but  gives  the  remedy  for  whatever 
clerks  of  the  County,  Circuit,  and  Su-  might  be  recovered  by  action,  that  is, 
preme  Courts,  at  each  and  every  term  for  that  for  which  the  party  has  a  legal 
thereof,  for  their  execution  dockets,  demand  although  he  might  be  com- 
and  if  it  shall  appear  that  an  execution  pelled  to  resort  to  more  than  one 
has  been  placed  in  the  hands  of  any  suit  at  law  to  enforce  such  demand, 
sheriff  of  the  state  upon  which  any  The  court,  however,  expressly  re- 
amount  of  money  may  be  indorsed  for  f rained  from  adjudicating  this  point, 
fines,  state  tax,  etc.,  which  amount  holding  that  there  was  no  difficulty  in 
when  collected  would  properly  belong  uniting  these  two  demands  in  this  par- 
to  the  state  or  county  revenue  or  school  ticular  case  arising  out  of  the  same 
fund,  and  such  execution  has  not  been  transaction  in  one  common-law  suit  on 
returned,  shall  move  against  such  the  bond  or  in  an  action  of  trespass  on 
sheriff  and  his  sureties  for  judgment  the  case  against  the  sheriff.  Shepherd 
in  favor  of  the  state  or  county,  motions  v.  Brown,  30  W.  Va.  13. 
against  the  sheriff  on  various  execu-  2.  Hamilton  v.  Ward,  4  Tex.  356; 
tions  cannot  be  consolidated.  The  Spinks  v.  Caldwell,  23  Tex.  623;  St. 
statute  contemplates  a  separate  motion  Clair  v.  Hotchkiss,  28  Tex.  474. 
in  each  case,  and  gives  a  tax  fee  in  3.  Walker  v.  Hunter,  36  Ala.  125; 
every  case  where  a  judgment  is  ren-  Welch  v.  Fourier,  6  Ala.  517;  Brough- 
dered,  and  the  court  cannot  consolidate  ton  v.  Slate  Bank,  6  Port.  (Ala.)  48; 
the  motions  and  tax  one  fee  to  the  at-  Reilly  v.  Lewis,  (Tex.  Civ.  App.  1898) 
torney-general.  State  v.  McDonald,  47  S.  W.  Rep.  552. 
9  Humph.  (Tenn.)  606.  View  that  No  Plea  or  Answer  Is  Neces- 

1.  Judgment  for  Money  Becoverable  by  sary. —  In   Wads  worth  v.    Parsons,   6 

Action.  —  Under  a  statute  which  pro-  Ohio  452,  it  was  held  that  no  plea  or 

vided  that  "  in  the  case  of  any  bond  answer  was  required  to  a  motion  to 

given  by  a  sheriff  filed  in  the  office  of  amerce;  that  there  was  no  practice  in 

the  clerk  of  the  County  Court  of  the  that  state  which  required  either  plea, 

county,  the  Circuit  Court  of  the  county  or  answer,  or  issue  to  be  made  up  in 

may,  on   motion  of  any  person,  give  form;  and   that  the  defendant  could 

judgment  for  so  much  money  as  be  is  not  be  permitted  to  take  any  advantage 

entitled  by  virtue  of  such  bond  to  re-  of  such  motion,  because  it  was  for  his 

cover  by  action,"  it  was  said  that  on  a  advantage  to  be  permitted  to  appear 

motion  against  a  sheriff  for  failure  to  and  urge  anything  as  a  defense,  with- 

return  property  taken  under  an  attach-  out  being  confined  to  a  single  point  in 

ment   which  had   been    subsequently  a  plea,  or  answer,  or  issue, 

quashed  the  plaintiff  may  recover  the  Plea  in  Abatement. —  In  Kentucky  it 

value  of  the  property  not  returned  and  was  held  that  the  Act  of  i8og.  respect- 
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equally  available  as  a  defense  in  the  statutory  proceeding  by 
motion,1  and  for  a  failure  to  make  money  under  an  execution  the 
sheriff  may  traverse  the  allegations  of  the  suggestion  which  would 
discharge  him  from  responsibility,  or  he  may  plead  matter  in 
avoidance  or  excuse  which  would  negative  the  allegation  of  the 
want  of  proper  diligence.* 

6.  Trial  —  Issues  —  Proceedings  as  in  Ordinary  Actions.  —  In  summary 
proceedings  against  a  sheriff  when  the  parties  appear  and  an 
issue  is  tried  by  a  jury. the  proceedings  are  like  those  in  other 
suits  which  are  commenced  in  the  ordinary  mode  and  are  gov- 
erned by  the  same  rules  which  govern  other  suits  in  whichjudg- 
ment  is  rendered  upon  the  finding  of  a  jury,  with  the  single 
exception  that  it  must  appear  affirmatively  on  the  record  that  the 
court  had  jurisdiction  to  entertain  the  motion.8 

Jurisdietional  Facto.  —  Not  only  must  the  movant  bring  himself 
strictly  within  the  law,  but  the  facts  which  justify  the  exercise 

ing  the  filing  of  pleas  in  abatement,  Facte    Constituting   Justification.  —  If 

did  not  apply  to  motions.     Stephens  the  sheriff  attempts  to  justify  his   re- 

v.  Hume,  i  Litt.  (Ky.)  6.  fusal  to  pay  over  money  made  on  an 

1.  Billingsly  v.  Rankin,  a  Swan  execution  upon  the  ground  that  the 
(Tenn.)  84;  State  v.  Allison,  2  Swan  title  thereto  is  in  dispute,  which  he 
(Tenn.)  373;  Crooker  v.  Melick,  18  asks  the  court  to  determine,  the  plea 
Neb.  227;  Hellman  v.  Spiclman,  iq  must  contain  the  facts  constituting  the 
Neb.  155;  Marchbanks  v.  Rogers,  1  justification  so  that  the  court  may  de- 
Stew.  (Ala.)  149;  Union  Stove,  etc.,  termine  the  sufficiency  thereof  as  well 
Works  v,  Caswell,  50  Kan.  787;  as  the  title  of  the  plaintiff.  Trotter  v. 
Mitcheson  v.  Foster,  3  Met.  (Ky.)  324.  Parker,  38  Miss.  473. 

Matter   in    Avoidance.  —  Where    the  Denial  of  Liability  by  Surety  —  Hon  Est 

sheriff,  in  response  to  amotion  against  Factum. — In   a  summary   proceeding 

him  and  his  sureties  for  failing  to  re-  by   motion   against  a  sheriff  and   his 

turn  an  execution,  sets  up  facts  which  surety  for  failure  to  pay  over  money 

constitute  a  reasonable  excuse  for  such  collected    under    an    execution,     the 

failure,  the  defense  is  matter  in  avoid-  surety  put  in  issue  a  general  denial  of 

ance  and  must  be  proved.     Mitcheson  the  facts  stated  in  the  notice,  and   it 

v.  Foster,  3  Met.  (Ky.)  324.  was  held  that  the  notice  was  the  founda- 

2.  Halleti  v.  Lee,  3  Ala.  28;  Walker  tion  of  the  proceeding,  and  that  as  it 
v.  Hunter,  36  Ala.  130;  Union  Stove,  charged  the  defendant  as  surety  the 
etc.,  Works  v.  Caswell,  50  Kan.  787.  only    way   in    which   he  could   put  in 

Plea  Must  Traverse  or   Avoid.  —  The  issue    whether    or    not  he   was  such 

plea  must  either  traverse  the  facts  of  surety  was  by  putting  in  issue  the  ex- 

the   suggestion  or  it  must  state  facts  istence   of  a  legal  bond   by   force   of 

which  could  be  received  as  an  excuse  which  only  he  could  have  been  such 

for  a  want  of  due  diligence.     Hallett  surety,   by  a  plea  of  non  est  factum. 

r.  Lee,  3  Ala.  28.  Jameson  v.  Harper,  1  Port.  (Ala.)  431; 

Where  the  sheriff,  in  a  summary  mo-  Welch  v.  Fourier,  6  Ala.  517;  Hamblin 

tion  for  failure  to  make  money  on  an  v.  Foster,  4  Smed.  &  M.  (Miss.)  139. 

execution   described    in    the    motion.  Liability  of  Principal \  —  In   Price  v. 

pleaded  an  order  of  supersedeas  as  an  Cloud,  6  Ala.  248,  it  is  held  that  a  plea 

excuse,  and   the   writ   of  supersedeas  by  a  surety  which  attempts   10  deny 

served  upon  the  sheriff  referred  upon  the   liability   of   I  he  sheriff  on  behalf 

its  face  to  the  petition,  fiat,  and  super-  and  in  the  name  of  the  surety  is  bad, 

sedeas  bond,  the  sheriff  in  his  defense  as   when   the  sheriff  is  a   party  such 

may  resort  to  these  for  the   purpose  defense    must    be    carried  on   in   his 

of  supplying  any  want  of  fulness  in  name. 

the  description  which  is  given  of  the  3.  Garey  v.  Frost,  5  Ala.  636.     But 

execution   in    the  supersedeas    itself,  see  Wads  worth  v.  Parsons,  6  Ohio  45a. 

Walker  v.  Hunter,  36  Ala.  130.  See  also  infra,  III.  8.  Record. 
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of  jurisdiction  in  such  case  must  be  clearly  proven  to  authorize  a 
judgment.1 

7.  Verdict  and  Judgment  —  A  Special  Verdict  cannot  be  aided  by 

intendment.  There  must  be  at  least  a  substantial  if  not  a  literal 
correspondence  between  the  facts  found  by  the  verdict  and  those 
upon  which  the  motion  was  predicated.* 

The  Judgment  must  be  consistent  with  the  statute  under  which 
redress  is  sought  as  well  as  with  the  relief  demanded,8  but  a  judg- 

1.  Bernard     v.    Flournoy,    4   J.    J.  had  been  heard  by  the  conn   the  pre- 

Marsh.  (Ky.)  100;    Langdon   v.   Sum-  sumption  would  arise,  nothing  appear- 

mers,  10  Ohio  St.  77.  ing  to  the  contrary,  that  the  testimony 

Proof  of  Judgment. —  It  is  held  that  heard  on  the  trial  authorized  the  judg- 

on  a  motion  for  failure  to  return  an  ment;  Terrili  v.  Cecil,  3  Met.(Ky.)  347. 

execution   or   for  failure  to  pay  over  Suretyship     Where   Sureties  Do  Not 

money      collected      thereunder,     the  Appear.  —  Where  the  sureties  do  not 

movant  need   not   produce   the  judg-  appear  and  plead  to  issue,  it  is  held  in 

ment.     Hamilton  v.  Ward,  4  Tex.  356.  Alabama  that  the  fact  of  the  suretyship 

But  where  the  plain  tit!  in  a  motion  is  not  triable  by  the  jury,  but  the  fact 
against  a  sheriff  for  failure  to  return  must  be  affirmatively  shown  to  the 
an  execution  counted  upon  the  judg-  court.  McRae  v.  Colclough,  2  Ala.  82; 
ment,  the  motion  being  for  the  full  Garey  v.  Frost,  5  Ala.  636. 
amount  of  the  judgment  "  because  of  On  a  motion  against  a  sheriff  and  his 
the  failure  of  said  sheriff  to  return  the  sureties  for  failure  to  return  an  execu- 
said  fieri  facias  issued  upon  said  judg-  tion,  trial  by  jury  is  not  necessary 
ment,"  etc.,  the  duty  of  proving  the  where  the  defendant  voluntarily  sub- 
judgment  devolves  upon  the  plaintiff,  mits  questions  of  fact  to  the  court. 
Cox  v.  Ross,  56  Miss.  481.  McWhorter  v.  Marrs,  1  Stew.  (Ala.)  63. 

Trial  —  Jury.  —  The      constitutional  Issue   as    to    Official  Character.  —  A 

right  of  trial  by  jury  is  not  violated-  by  motion  on  suggestion  against  a  sheriff 

a  statute  authorizing  these  summary  for   moneys   which    the    latter    could 

proceedings.    Lewis  v.  Garrett,  5  How.  realize  on  an  execution  by  the  use  of 

(Miss.)  434.  due  diligence  directly  raises  the  issue 

Upon  a  motion  against  a  sheriff  for  whether  the  defendant  is  or  is  not 
failure  to  return  an  execution  accord-  sheriff.  Hopkins  v.  Gary,  7  Ala.  46. 
ing  to  the  requirements  of  the  statute.  Issue  as  to  Act  under  Process.  —  In  a 
the  defendant  is  not  entitled  to  a  trial  summary  proceeding  against  a  con- 
by  jury.  This  was  upon  the  principle  stable  and  his  sureties  for  failure  to 
that  at  common  law  the  courts  had  the  pay  over  money  collected  by  virtue  of 
power  without  the  intervention  of  the  an  execution,  the  issue  to  be  tried  is 
jury  to  determine  the  fact  of  the  neg-  not  merely  whether  the  money  was  col- 
lect of  the  sheriff  to  return  executions  lected,  but  is  also  whether  it  was  col- 
according  to  the  mandates  of  the  writs  lected  by  virtue  of  the  particular 
and  to  punish  them  for  contempt,  execution  which  the  plaintiff  describes 
Wells  v.  Caldwell.  1  A.  K.  Marsh,  in  his  notice.  Johnson  v.  Gray,  6  Ala. 
(Ky.)  441.  276. 

Where  no  fact  is  disputed  except  the  2.  Reid    v.     Dunklin,    5    Ala.    205. 
service  of  notice,  it  is  held  that  the  de-  And  see  generally  article  Verdict. 
fendants  are  not  entitled  to  a  trial  by  8.  Alford  v.  Samuel,  8  Ala.  95,  hold- 
jury.     Coleman  v.  Mississippi,  etc.,  R.  ing  that  where  the  plaintiff  in  a  sum- 
Co.,  5  How.  (Miss.) 419.  mary  proceeding  for  the  failure  to  pay 

Judgment  by  Default  is  held   to  be  over  money  collected  by  the  sheriff  on 

improper,  but  it  must  appear  that  the  a  fi.   fa.  recovers  a  verdict  and  judg- 

case   was  heard  on  evidence.      War-  ment  for  the  amount  of  damages  given 

wick  v.  Brooks,  67  Ala.  253;  Lampton  by  the  statute,  the  defendant  cannot 

v.  Scott,  3  A.    K.    Marsh,   (Ky.)   172;  object   that   the   verdict  should   have 

Trabne  v.  Thomas.  3  A.   K.    Marsh,  been  for  the  amount  of  the  fi.  fa.  also. 

(Ky.)  173;  Todd  v.  Caines,  18  B.  Mon.  Separate    Judgments  —  Principal    and 

(Ky.)  621,   holding  that  if  it  had  ap-  Surety.  —  Though    it   would    be   more 

peared  by  the  record   that  the  motion  regular  in  a  judgment  against  a  sheriff 
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ftient  that  the  plaintiff  recover  according  to  the  provisions  of  the 
act  of  assembly  in  such  case  made  and  provided  is  too  informal 
and  uhcertfiin.1 

8.  fefcttd*  —  These  summary  proceedings  being  in  derogation 
Of  the  common  law,  the  record  or  judgment  mtist  show  a  state  of 
facts  authorizing  an  exercise  of  jurisdiction,*  and  must  disclose 

tvery  fact  necessary  to  entitle  the  party  to  pursue  the  remedy, 
and  must  show  that  the  remedy  has  been  pursued  according  to 
the  statute.3 

arid  his  sureties  for  a  failure  to  return  v.  Rawtings,  3    Humph.  (Tenn.)  8$) 

aft  eitecUtiOn  to  state  separately  the  Atkins  v.  Murphey,  9  Yerg.  (Tenn.) 

amounts  of  the  execution  and  the  in-  S69;  Singleton  v.  Bell,  Cooke  (Tenn.) 

terest  thereon,   yet  it  is  not  error  to  267. 

render  a  judgment  for  an  entire  sum,  8;  Chandler  0.   Francis   Vandegrift 

Where  it  does  not  eftceed  the  aggregate  Shoe  Co.,  94  Ala.   133}    Hamilton  v. 

of  these  two  amounts.    Boudurant  v.  Ward,  4  Tex,  356, 

Woods,  t  Ala.  543.  What  fcacoru  ffnft  Shftir  —  Receipt  of 

Severs!  Default*.  —  On  joint  notice  to  Money  by  Sheriff*  —  It  Is  held  that  to 

the  constable  add  sureties  for  default*  support  a  summary  judgment  against 

of  the  constable  in  several  cases,  Sep*  a  sheriff  and  his  Sureties  it  must  ap- 

arate  and  distinct  judgments  should  M  pear  that  the  receipt  of  the  money  in 

rendered  in  each  case.     Hendricks  v.  controversy  by  the  sheriff  was  shown 

Shoeniaker,  3  Gratt.  (Va.)  188.  by  matter  of  record  and  was  found 

Set erttf   Judgment*  Against  Ittdeinnt*  by  the  jury.    Mason  *.  Brmiier,  1  Ala. 

tors.  —-  Under  a  statute  providing  that  639. 

"if  an  action  be  brought  against  ft  Tht  Failure  to  Rttum  an  Execution 
sheriff  for  an  act  done  by  virtue  of  must  be  shown  by  the  record  to  have 
his  office,  and  he  give  written  notice  been  proved,  as  it  cannot  be  presumed, 
thereof  to  the  sureties  on  any  bond  Hill  *.  State  Bank,  5  Port.  (Ala.)  537. 
of  Indemnity  received  by  him,  the  iWJft*  to  Deputy  of  Proceedings 
judgment  recovered  therein  shall  be  Against  Sherijjf.  —  Under  a  statute  pro- 
fcoflcluftlve  evidence  of  hid  right  td  viding  a  summary  remedy  in  favor  of 
recover  against  such  sureties;  and  the  the  sheriff  against  hid  deputy,  the  rec- 
court  may  on  motion,  upon  notice  of  ord  must  show  that  the  deputy  had 
five  days,  order  judgment  to  be  entered  notice  of  the  proceeding  against  the 
up  against  them  for  the  amount  so  re-  principal  sheriff  as  the  statute  requires, 
covered,  including  costs, u  it  is  held  Stephens  tf.  Womack,  3  Ala.  740. 
that  it  is  hot  necessary  that  the  judg*  Notice  to  Indemnitors  of  Proceedings 
ment  thus  provided  for  shall  be  a  joint  Against  Sheriff.  —  Where  the  statutory 
judgment  when  the  obligation  of  the  remedy  in  favor  of  the  sheriff  on  an 
sureties  Is  several  and  they  become  Indemnity  bond  depends  upon  notice 
liable  for  different  amounts,  or  that  the  to  the  sureties  on  such  bond  of  the 
judgment  to  be  entered  shall  not  be  for  proceedings  against  the  sheriff,  the 
a  less  amount  than  the  one  recovered  record  mufttshoW  that  the  sureties  had 
against  the  sheriff  obligee,  if  the  sure*  such  notice  or  the  sheriff  will  be  left  to 
ties  upon  the  indemnity  bond  have  not  his  remedy  by  action  on  the  bond, 
bound  themselves  for  so  great  a  sum.  Dennis  v.  Packard,  98  Cal.  101. 
The  section  should  be  construed  as  Pot  Nonreturn  of  Process  the  record 
authorizing  the  entry  of  a  judgment  must  show  from  what  court  the  execu* 
against  the  sureties  for  the  amount  tion  issued,  10  what  term  returnable, 
named  in  the  bond,  and  for  which  each  and  the  amount  of  the  judgment  upon 
has  become  liable,  but  not  to  exceed  which  the  execution  isdued.  Porter  v. 
the  amount  of  the  judgment  recovered  Webb,  4  Yerg.  (Tenn.)  i6t;  Burt  ir. 
against  the  sheriff,  including  costs  of  Davidson,  5  Humph.  (Tenn.)  425. 
the  action.  Moore  v.  McSleeper,  t02  Finding  of  Facts  Sufftoient  Without 
Cal.  277.  Showing  the  Evidence.—  If  the  notice 
1.  Harm  ah  i>.  Childress,  3  Yerg.  sets  out  every  necessary  fact,  and  there 
(Tenn.)  327.  is  an  appearance  on  the  part  of  the  de- 
ft. Garey  v.  Frost,  5  Ala.  636;  Snell  fendints,  and  issue  made  up  and  tried, 
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9.  Review  —  Appeal. —  It  is  held  that  for  sufficient  cause  the 
court  may  set  aside  a  rule  absolute  or  summary  judgment  against 
a  sheriff  ;*  and  when  a  summary  motion  is  dismissed  upon  demurrer 
to  the  notice  and  judgment  rendered  for  costs  against  the  plain- 
tiff in  the  motion,  such  judgment  is  final  and  appealable.9 

10.  Costa.  —  It  is  held  that  on  a  motion  against  a  sheriff  the 
costs  follow  the  event  of  the  cause.* 

a  finding  of  the  issues  would  make  the  cause  by  proper  diligence  this  might 
necessary  facts  appear  affirmatively  of  have  been  discovered  before  rule  abso- 
record,  and  the  judgment  need  only  lute,  yet  it  will  not  disturb  the  judg- 
show  the  jurisdiction  and  give  the  con  ment  of  the  court  below  in  exercising 
elusion  of  law  from  the  premises.  But  its  clear  legal  right  so  to  do.  Wake- 
if  there  is  no  appearance  the  court  in  field  v.  Moore,  65  Ga.  268. 
its  entry  judgment  must  show  not  only  8.  James  v.  Moseley,  47  Ala.  300. 
the  jurisdiction  but  the  facts  constitut-  What  Errors  Assignable. — Where  judg- 
ing the  defendant's  liability,  unless  the  ment  was  rendered  against  a  sheriff 
facts  otherwise  appear  affirmatively  of  and  his  sureties  upon  motion,  and  it 
record,  as  where  the  court  declares  appears  from  the  bill  of  exceptions  filed* 
that  it  finds  "  that  the  facts  alleged  in  by  one  who  is  not  a  party  to  the  motion 
the  notice  had  been  fully  proved."  that  he  appeared  and  moved  to  quash 
Milor  v.  Farrelly,  25  Ark.  357;  Mc-  the  execution  on  which  the  money  was 
Whorter  v.  Marrs,  1  Stew.  (Ala.)  63;  collected,  which  motion  was  overruled. 
Bond u rani  v.  Woods,  1  Ala.  547;  none  of  the  parties  to  the  motion  can 
Hamilton  v.  Ward,  4  Tex.  356.  assign  for  error  a  refusal  of  the  court 

1.  Wakefield  v.  Moore,  65  Ga.  268;  to  sustain   the   motion   to  quash   the 

Davis  v.   Dempsey,   15  Ga.   182;    Le  execution.    Mason  v.  Brazier,  1  Ala. 

Hoy   v.    Blauvelt,    13   N.  J.    L.    341;  635. 

Worth  v.  Cox,  89  N.  Car.  44;  Yeargin  8.  Mc  Whorter    v.    Marrs,    1    Stew. 

v.  Wood,  84  N.  Car.  326,  as  where  it  (Ala.)  63.    See  also  Sutton  v.  Robinson, 

appears  that  there  was  no  notice  of  the  72  Ga.  195. 

rule  to  show  cause.  The  Motion  Is  an  Action  or  fait,  in  the 

Discretion  of  Court.  —  While  the  court  sense   that  in  such  a  proceeding  the 

of  last  resort  might  not   have  opened  clerk  should  include  in  the  bill  of  costs 

the  case  and  set  aside  a  rule  absolute  a  state  tax  provided  by  the  statute  im- 

on  account  of  the  discovery  by  the  posing  such  tax  on  each  "  suit  "  in  the 

sheriff  that  the  property  levied  on  did  Circuit    Court.      State    v.   Allison,   2 

not  belong  to  defendant  in  fi.  fa.,  be-  Swan  (Tenn.)  373. 
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I.  Right  to  yury  Trials  242. 
j.  Costs,  242. 
3.  By  Bill  in  Equity,  242. 

a.  jurisdiction,  242. 

(1)  Irregularity  in  Process  or  Execution  Thereof, 
242. 

2)  Remedy  at  Law  Inadequate,  242. 

3)  Fraud,  Accident,  or  Mistake,  243. 
^4)  Concurrent  jurisdiction  of  Law  and  Equity, 

b.  Laches*  243. 
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CROSS-REFERENCES. 

As  to  Judicial  Sales,  see  article  JUDICIAL  SALES,  vol.  12,  p.  2, 

and  the  cross-references  there  given. 

Venditioni  Exponas,  see  article  VENDITIONI  EXPONAS. 

Matters    of   Substantive    Law   and   Evidence,   see    American 

and  English  Encyclopedia  of  Law,  title  SHERIFFS* 

SALES. 

I.  DEFIHITIOH.  —  A  sheriff's  sale  is  a  sale  of  property  by  a  sheriff 
or  his  deputy,  in  execution  of  the  mandate  of  legal  process.1 

Distinction  Between  Judicial  Sale  and  Sheriffs  Sale.  —  In  a  sheriff's  sale, 
the  sheriff  gets  his  authority  by  virtue  of  the  execution  and  is 
guided  in  the  sale  by  the  law  rather  than  by  the  court,  and  the 
sale  requires  no  confirmation  unless  the  statute  so  provides.  In 
a  judicial  sale,  the  court  controls,  acting  through  the  person 
appointed  to  make  the  sale  as  through  an  agent,  and  the  sale 

is  not,  as  a  rule,  complete  until  confirmed   by  the  court.*     A 

« 

1.  Bouv.  L.  Diet.;  Anderson's  L.  v.  Webb,  n  Neb.  423;  Voorhis  v.  Ter- 
Dict.  See  also  Batchelder  v.  Carter,  2  hune,  50  N.  J.  L.  147;  Bailey  v.  Bailey, 
Vt.  168.  9  Rich.   Eq.  (S.   Car.)   392;   Lasell   v. 

2.  Andrews  v.  Scotton,  2  Bland  (Md.)  Powell,  7  Cold w.  (Tenn.)  282;  Griffith 
629;  Forman  v.  Hunt,  3  Dana  (Ky.)  v.  Fowler,  18  Vt.  390;  Grignon  v. 
614:  Hershy  v.  Latham,  42  Ark.  305;  Astor,  2  How.  (U.  S.)  319;  Smith  v. 
Halleck  v.  Guy,  9  Cal.  182;  Dawson  v.  Arnold,  5  Mason  (U.  S.)  414.  And  see 
Litsey,  10  Bush  (Ky.)  408;  Busey  v.  article  Judicial  Sales,  vol.  12,  p.  9. 
Hardin,  2  B.  Mon.  (Ky.)4ii;  War  field  Statute  Requiring  Confirmation.  —  In 
v.  Dorsey,  39  Md.  299;  Go  wan  v.  Jones,  Nebraska  the  statute  requires  that  the 
10  Smed.  &  M.  (Miss.)  164;  Toole y  v.  sale  shall  be  confirmed  by  the  court, 
Giidley,  3  Smed.  &  M.  (Miss.)  514;  and  the  title  of  the  purchaser  depends 
Koland  v.  Barrett,  122  Mo.  181;  McKee  entirely  upon  such  confirmation.  Phil- 
v.  Lineberger,  69  N.  Car.  240;  Bachle  lips  i\  Dawley,  1  Neb.  320;  State  Bank 
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sheriff's  sale  is  further  distinguished  from  a  judicial  sale  in  that 
a  sheriff's  sale  is  held  to  be  within  the  provision  of  the  statute  of 
frauds  requiring  a  memorandum  or  agreement  to  be  made  in 
writing  and  signed  by  the  parties,  while  a  judicial  sale  is  not 
within  such  provision.1 

II  Hecessity  of  Making  Sals.  —  After  the  sheriff  has  levied, 
it  is  his  duty  to  sell  the  property  taken.  He  cannot,  for  instance, 
deliver  it  to  the  plaintiff  in  satisfaction  of  his  claim.9 

m.  Impediments  to  Sale  —  1.  Satisfaction  of  Judgment.  —  If  the 
judgment  has  been  satisfied  before  any  sale  is  made  under  the 
execution,  the  power  to  make  the  sale  is,  of  course,  lost.3 

2.  Bole  to  Open  Judgment  —  But  a  mere  rule  to  open  the  judg- 
ment does  not  stay  the  execution  and  interpose  an  obstacle  to 
the  exercise  of  the  right  of  the  sheriff  to  sell  under  a  prior  levy.4 

v.  Green,  10  Neb.  134;  Volland  v.  36  Pa.  St.  123;  Cash  v.  Tozer,  1  W.  & 
Wilcox,  17  Neb.  50;  Gregory  v.  Ting-    S.  (Pa.)  519. 

2.  Jones  v.  Jones,  1  Bland  (Md.)  443. 
See  also  Thorpe  v.  Wheeler,  23  III.  544. 

Sale  of  Money.  —  In  Sheldon  v.  Root, 
16  Pick.  (Mass.)  567,  it  was  said  that  it 
would  be  an  absurdity  to  sell  money, 
and  consequently  a  sale  thereof  is  un- 
necessary. 

Order  Requiring  Sale. — Where  a  sheriff 
refuses  to  execute  an  order  of  sale  the 
court  may  make  an  ex  parte  order  re- 
quiring him  to  sell.     La  Societe  Fran- 


ley,  18  Neb.  318;  Parrat  v.  Neligh,  7 
Neb.  456;  Bachle  v.  Webb,  11  Neb. 
423;  Deputron  v.  Young,  134  U.  S.  241; 
Wills  v.  Chandler,  2  Fed.  Rep.  273. 

I.Alabama,  —  Hutton  v.  Williams. 
35  Ala.  503;  Robinson  v.  Garth,  6  Ala. 
204. 

California.  —  Hal  leek  v.  Guy,  9  Cal. 
182. 

Indiana.  —  Ruckle  v.  Barbour,  48 
Ind.  274:    Hunt  v.  Gregg,  8  Blackf. 

(Ind.)  105;  Hadden  v.  Johnson,  7  Ind.    caise,  etc.,  v.  McHenry,  49  Cal.  351. 
394.  *  3.  Knight  v.  Morrison,  79  Ga.  55,  11 

Kentucky. — Watson  v.  Violett,  2  Duv.  Am.  St.  Rep.  405,  holding  that  upon 
(Ky.)  332.  the  payment  of  the  execution  it  was 

Maryland.  —  Harrison  v,  Harrison,  1  functus  officio,  and  that  a  sale  under  it 
Md.  Ch.  331;  Barney  v.  Patterson,  6  conveyed  no  title.  See  also  the  follow- 
Har.  &  J.  (Md.)  182;  Warfield  v.  Dor-    ing  cases: 


sey,  39  Md.  299. 

Missouri.  —  Evans  v.  Ashley,  8  Mo. 

177. 
New    York. — Jackson   v.   Catlin,    2 

Johns.  (N.  Y.)  248;  Simonds  v.  Catlin, 

2  Cai.  (N.  Y.)  64. 

Pennsylvania*  —  King  v.  Gunnison, 
4  Pa.  St.  172. 

South  Carolina. — Jenkins  v.  Hogg, 
2  Treadw.  (S.  Car.)  821;  Gordon  v. 
Saunders,  2  McCord  Eq.  (S.  Car.)  164. 


Alabama.  —  Evans  v.  Governor,  18 
Ala.  659. 

California.  —  Bullard  v.  McArdle,  98 
Cal.  355. 

Massachusetts.  —  Ham  matt  v.  Wy- 
man,  9  Mass.  138;  King  v.  Goodwin, 
16  Mass.  63. 

Missouri.  —  Durfee  v.  Moran,  57  Mo. 
374;  Durette  v.  Briggs,  47  Mo.  356; 
Weston  v.  Clark,  37  Mo.  568. 

New  York.  — Wood  v.  Colvin,  2  Hill 


Virginia.  —  Brent  v.  Green,  6  Leigh    (N.  Y.)  566:  Jackson  v.  Anderson,  4 


(Va.)  16. 

United  States. — Smith  v.  Arnold,  5 
Mason  (U.  S  )  414;  Remington  v.  Lin- 
thicura,  14  Pet.  (U.  S.)  84. 

England.  —  Atty-Gen.  v.  Day,  1  Ves. 
218;  Blagden  v.  Brad  bear,  12  Ves.  Jr. 
466. 

Oontra.  —  In  Tate  v.  Greenlee,  4  Dev. 
L.  (N.  Car.)  149,  it  was  held  that  a 
sheriff's  sale  was  a  judicial  sale,  and 
hence  not  within  the  statuteof  frauds. 
To  the  same  effect  are  Emley  v.  Drum. 


Wend.  (N.  Y.)  474;  Sherman  v.  Boyce, 
15  Johns.  (N.  Y.)  443:  Jackson  v.  Cad- 
well,  1  Cow.  (N.  Y.)  622. 

North  Carolina.  —  Murrell  v.  Roberts, 
11  I  red.  L.  (N.  Car.)  424;  Alexander  v. 
Springs,  5  Ired.  L.  (N.  Car.)  475. 

United  States.  —  Wills  v.  Chandler, 
2  Fed.  Rep.  273. 

4.  Spang  v.  Com.,  12  Pa.  St.  358. 

A  Forthcoming  Bond  does  not  exoner- 
ate the  sheriff  from  the  duly  of  selling, 
or  authorize  him  to  return  the  taking 
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3.  Appointment  of  Receiver.  —  After  the  appointment  of  a 
receiver  and  the  delivery  of  the  property  to  him,  a  sale  of  the 
property  cannot  be  had  under  an  execution,  even  though  it  was 
levied  before  the  appointment.1 

4.  Death  of  Party—  a.  Death  of  Plaintiff.  —  At  common 
law  and  in  states  where  the  rule  has  not  been  changed  by  statute, 
the  death  of  the  plaintiff  after  the  issuance  of  the  execution  does 
not  affect  the  sheriff's  right  to  sell  under  the  execution.* 

b.  Death  of  Defendant.  —  And  a  sale  may  be  had  under 
an  execution  delivered  to  the  sheriff  during  the  lifetime  df  the 
defendant,  notwithstanding  the  death  of  the  defendant  before 
the  sale  is  made.3 

of  such  bond  as  an  excuse  for  not  sell-  may  be   recorded    in    the  court  and 

ing;  and  a  return  by  the  sheriff  that  he  execution   may  issue  in  the  name  of 

made  the  levy,  but  had  not  sold  the  the  executor  or  administrator.     Mills's 

property  because  he  had  taken  a  forth-  Annot.  Stat.  Colo.  (1891),  §  2571. 

coming  bond,  and  the  property  was  not  In  Tennessee  a  sheriff  has  no  power 

delivered  until  too  late  to  make  a  sale,  to  sell  and   convey  real  estate  under 

is. bad.     Frost  v.  Rowland,  5  Ired.  L.  a  venditioni  exponas  issued  after  the 

(N.  Car.)  385.  death  of  the  plaintiff  in  the  judgment 

Insanity  of  Defendant.  —  Since  insanity  of    condemnation   without  a   revivor, 

is  no  defense  to  an  action  ex  delicto,  a  Hewgly  v.  Johns,  3  Baxt.  (Tenn.)  8$. 

sale  of  land  made  under  execution  on  And  see  article  Venditioni  Exponas. 

such  a  judgment  cannot  be  vitiated  by  In  Texas  an  execution  is  not  abated 

the  mental  status  of  the  defendant  in  by  the  death  of  the  plaintiff  after  issu- 

executton,  even  at  the  time  of  the  judg-  ance.     Rev.  Stat.  Tex.,  §  2391. 

ment  or  of  the  sale.     White  v.  Farley,  8.  See    also  article   Executions 

81  Ala.  563.  Against  Property,  vol.  8,  pp.  329,  500; 

1.  Wis  wall  v.  Sampson,  14  How.  (U.  Com.  Dig.,  tit.  Execution,  D  2;  Bac. 
S.)  52.  See  also  Matter  of  Loos,  50  Abr.,  tit.  Execution,  C  4;  and  the  fol~ 
Hun  (N.  Y.)  67.     And  see  generally  lowing  cases: 

article  Receivers,  vol.  17.  p.  779.  Alabama.  —  Strange  v.  Graham,  56 

Property  in  Potseseioa  of  Sheriff.  —  A  Ala.  614. 

sheriff  having  seized  property  of  a  cor-  Illinois,  —  Dodge   v.    Mack,   22   111. 

poration,  a  sale  thereof  by  him  after  93;    Davis    v.    Moore,    103    111.    445; 

the  appointment  of  a  receiver,  while  Turney  v.  Young,  22  111.  253. 

the  property  was  in  his  possession  and  Indiana.  —  Doe  v.  Heath,  7  Blackf. 

not  in  the  possession  of  the  receiver,  (Ind.)  154. 

is  not  absolutely  void,  and  at  most  it  is  Iowa.  —  Sprott    v.    Rcid,   3   Greene 

irregular.     Varnum  v.  Hart,  119  N.  Y.  (Iowa)  497. 

101.  Maryland.  — Jones  v.  Jones,  1  Bland 

Pendency  of  Injunetion. —  In   Bagley  (Md.)443;  Beany  v.  Chapline,  2  Har. 

v.  Ward,  37  Cal.  121,  99  Am.  Dec.  256,  &  J.  (Md.)  7;  Hanson  v.  Barnes,  3  Gill 

the  sale  was  made  while  a  preliminary  &  J.  (Md.)  359. 

injunction   was  in  force,  but  the  deed  Missouri.  —  Lewis    v.    Coombs,    60 

was  not  executed   until  after  the  in-  Mo.  44. 

junction  was  dissolved,  and  it  was  held  New  /ersey. —  Wait  v.  Savage,  (N. 

that  while  the  sale  was  a  violation  of  J.    1888)   15    Atl.    Rep.    226;    Den    v. 

the  injunction,  and  might,  upon  proper  Hitlman,  7  N.  J.  L.  180. 

proceedings,  have  been   set  aside,  it  New    York.  —  Wood  v.   Morehouse, 

was  merely  voidable,  and  not  void,  and  45  N.  Y.  368;  Center  v.  Billinghurst, 

the  title  of  the  purchaser  was  good.  1  Cow.  (N.  Y.)  33;    Nichols  v.  Chap- 

2.  See  for  a  full  treatment  of  the  man.  9  Wend.  (N.  Y.)  452;  Day  v.  Rice, 
effect  of  the  death  of  the  plaintiff  in  19  Wend.  (N.  Y.)  644;  Wallace  v.  Swin- 
exeeution,  article  Executions  Against  ton,  64  N.  Y.  195;  Holman  v.  Holman, 
Property,  vol.  8,  pp.  325,  499.  And  66  Barb.  (N.  Y.)  215;  Kleinhens  v. 
see  article  Venditioni  Exponas.  Phelps,  6  Hun  (N.  Y.)  568;  Flanagan 

la  Colorado  letters  oi  administration     v.  linen,  53  Barb.  (N.  Y.)  587. 
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c  Validity  of  Salp  under  Execution  Issued  After 

DEATH-  —  The  authorities  are  in  conflict  as  to  the  validity  of  a 
sale  under  an  execution  issued  after  the  death  of  one  of  the  par- 
ties, where  the  provisions  of  the  statute  relating  to  the  procedure 
on  such  death  have  not  been  observed,  In  some  states  it  is  held 
that  the  sale  is  at  most  only  voidable  and  is  not  subject  to  col- 
lateral  attack.1 

17,  IfljutfQTXOjr  Agautst  Sals—  I,  Jurisdiction,  —  The  juris- 
diction of  a  court  of  equity  to  restrain  a  sale  under  execution  in 
a  proper  case  is  very  clear;*  but  it  is  only  where  irreparable 
injury  is  imminent  or  the  remedy  at  law  is  inadequate  that  the 
exercise  of  the  power  of  the  court  by  the  writ  of  injunction  can 
be  properly  invoked.3 

North  Carolina,  —  Ay  cock  v.  Harri-  la  Texas  the  death  of  the  defendant 

son,  65  N.  Car.  8;  Benners  v.  Rhine-  after  the  execution  is  issued  operates 

hart,  IQ7  N.  Car.  705.  as  a  supersedeas  thereof,  but  the  lien 

Pennsylvania.  —  Warder  v.  Tainter,  of  the  execution  is  enforceable  by  the 

4  Watts  (Pa.)  270.  County  Court  in  the  payment  of  the 

United  States.*—  Ransom  v.  Williams,  debts  of  the  deceased.    Rev.  Stat.  Tex., 

2  Wall.  (U.  S.)3I3;  Bleecker  v.  Bond,  §2390;  Conkrite  n.  Hart,  10  Tex.  140; 

4  Wash.  (U.  S.)  6;  U.  S.  v.  Drennen,  Chandler  v.  Burdett,   20  Tex.  42;  Mc- 

Hempst.  (U.  S.)  320;  Taylor  v.  Doe,  13  Miller  v.  Butler,  20  Tex.  402. 

How.  (U.  S.)  287;  Sumner  0,  Moore,  2  1.  See  article   Executions   Against 

McLean  (U.  S.)  59.  Property,  vol.  S,  p.  328,  as  to  the  death 

England.  -~  Parsons  v.   Gill,    1    Ld.  of  the  plaintiff,   and  p.  340,  as  to  the 

Raym.  695;  Odes  v.  Woodward,  2  Ld.  death  of  the  defendant. 

Raym.  850;  Robinson  v.  Tonge,  3  P.  2.  Pettit  v.  Shepherd,  5  Paige  (N.  Y.) 

Wms.  398;  Kinnaird  v.   Lyall,  7  East  493;  Clary  v.  Haines,  61  Ga.  520;  Gor- 

296;  Bragner  v.   Langmead,   7  T.    R.  donier    v.    Billings,    77   Pa.   St.    498; 

20;  Heapy  v.  Parris,  6  T.  R.  368;  Cop-  Walker  v.  Colby  Wringer  Co.,  14  Fed. 

ley  v.   Day,  4  Taunt.  702;  Calvert  «.  Rep.  517.     See  also,  for  a  full  treat- 

Tomlin,  5  Bing.   1,   15  £.  C.  L.  343;  ment  of  injunctions  against  executions, 

Watson  v.  Mask  ell,  4  Moo.  &  S.  461,  article  Executions  Against  Property, 

30  E.  C.  L.  355.  vol.  8,  p.  475  ft  sea.     And  as  to  general 

la  Ia4iaaa  the  death  of  a  defendant  matters  of  practice  in  suits  for  injunc- 

after  the  execution  is  placed  in  the  tions,  see  article  Injunctions,  vol.  10, 

hands  of  the  sheriff  to  be  executed  does  p.  869. 

not  affect  his  proceedings  thereon  ex-  Botioa  Published  la  Sunday  Paper. — 

cept  to  exempt  the  widow's  allowance.  The  sale  will  be  enjoined  where  the 

Horner's  Stai.   Ind.  (1896),  %  790;  Doe  notice  thereof  was  advertised  in  a  Sun- 

v.  Heath,  7  Blackf.  (Ind.)  154;  Doe  v.  day  newspaper  in  violation  of  statute. 

Hayes,  4  Ind.  117.  Shaw  v.  Williams,  87  Ind   158. 

In  Kentucky,  after  the  death  of  the  S.  Daniel   v.   Owens,   70   Ala.   297; 

only  defendant    in   an   execution   the  Saffold  v.  Foster,  75  Ga.  233;  Drake  v. 

sheriff  cannot  proceed  further,  though  Jones,  27  Mo.  428;  Mann  v.  Wallis,  75 

the  estate  had  been  previously  levied  Tex.  611;  Baxter  v.  Baxter,  77  N.  Car. 

upon,  without  a  revivor.     Bristow.  v.  118;    Bryan    v..  Long,    14    Fla.    366; 

Pay  ton.  2  T.  B.  Mon.  (Ky.)  91.  Rogers  v.  Atkinson,  1  Ga.  12. 

In  Tennessee,  if  the  execution  defend-  AAeqaate  Remedy  at  Law. —  An  in- 
ant  dies  after  levy  and  before  a  valid  junction  will  not  be  allowed  to  restrain 
sale,  his  heirs  may  demand  a  revivor  a  sale  where  there  is  an  adequate 
against  the  personal  representative  and  remedy  at  law  by  an  action  for  dam- 
exhaustion  of  personal  assets  before  ages,  or  by  a  motion  to  stay  the  pro- 
the  lien  can  be  enforced  by  sale  of  the  ceedings  until  a  motion  can  be  heard 
land.  McKnight  v.  Hughes,  4  Lea  to  set  aside  the  levy.  Drake  v.  Jones, 
(Tenn.)  $22;  Stockard  v.  Pinkard,  6  27  Mo.  428;  Farrell  v.  McKee,  36  III. 
Humph.  (Tenn.)  119.  226;  Bailey  v.  Wade,  24  Mo.  App.  1B6; 
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2.  Belief  to  Strangers.  —  One  whose  property  is  levied  on  as 
the  property  of  another  is  not,  as  a  rule,  entitled  to  an  injunction 
to  restrain  a  sale  of  the  property  under  the  execution,  as  he  has 
an  adequate  remedy  at  law  by  motion  to  have  the  levy  dis- 
charged, by  replevin  or  ejectment,  or  by  proceedings  under  stat- 
utes providing  for  the  trial  of  the  right  of  property;  *  but  where 
from  the  peculiar  character  of  the  property  or  the  circumstances 
of  the  particular  case  the  remedy  at  law  is  inadequate,  an  injunc- 
tion against  a  sale  may  be  granted  at  the  instance  of  a  stranger 
to  the  execution.* 

Texas-Mexican  R.  Co.  v.  Wright,  (Tex.  3  Munf.  (Va.)  99;  Wilson  v.  Butler,  3 

Civ.  App.  1895)29  S.  W.  Rep.  ir34.  Munf.  (Va.)  559;  Scott  v.  Halliday,  5 

Discharge  in  Bankruptcy.  —  Where  a  Munf.  (Va.)  103;    Sampson  v.  Bryce, 

debt  exists  prior  to  the  bankruptcy  of  5  Munf.  (Va.)  175;  Bowyer  v.  Creigh, 

the  debtor,  and  a  judgment  is  obtained  3  Rand.  (Va.)  25;  Sims  v.  Harrison,  4 

before  the  certificate  of  discharge  has  Leigh  (Va.)  346;  Kelly  v.  Scott,  5  Gratt. 

been  granted,  the  debtor  cannot  plead  (Va.)  479;  Summers  v.  Bean,  13  Gratt. 

his  discharge  in  bar  of  the  suit,  and  he  (Va.)  417. 

is  entitled  to  an  injunction.     Pettus  v.  West  Virginia,  —  Dunn  v.  Baxter,  30 

Elgin,  11    Mo.  411,  following  Reed  v.  W.   Va.  672;    Baker  v.    Rinehard,   1 1 

Vaughn,  10  Mo.  447.  W.  Va.  238;  White  v.  Stender,  24  W. 

1.  See  article   Executions  Against  Va.  615. 

Property,  vol.  8,  p.  480,  and  the  fol-  United    States.  —  Van    Norden     v. 

lowing  cases:  Morton,  99  U.  S.  378;  Searles  v.  Jack- 

Alabama.  —  Marriott    v.    Givens,    8  sonville,  etc.,  R.  Co.,  2  Woods  (U.  S.) 

Ala.  694.  621 ;  New  Orleans  v.  Morris,  105  U.  S. 

California.  —  More  v.  Ord,   15  Cal.  600. 

204.  Contra.  —  In  Burt  v.  Cassety,  12  Ala. 

Florida.  —  Davidson    v.    Seegar,    15  734,  it  was  held  that  a  party  may  go 

Fla.  671.  into  equity  to  remove  a  cloud  which 

Georgia.  —  Jones  v.  Crawley,  68  Ga.  hangs  over  his  title  either  by  an  actual 

175.  or  threatened  sale  of  the  land  as  the 

Kentucky.  —  Hall  v.  Davis,  5  J.   J.  property  of  another;  and  in  U.  S.  Bank 

Marsh.  (Ky.)  290.  v.  Schultz,  2  Ohio  495,  it  was  held  that 

Maryland.  —  Union  Bank  v.  Poult-  a  court  of  equity  might  properly  inter- 

ney,  8  Gill  &  J.  (Md.)  324.  fere  to  prevent  a  sale  of  land  upon  exe- 

Missouri.  —  Kuhn  v.  McNeil,  47  Mo.  cution,  where  such  sale  would  not  at 

389;  Drake  v.  Jones,  27  Mo.  428.  law  confer  a  title  on  the  purchaser,  and 

New  Jersey:  —  Sheldon  v.  Stokes,  34  its  only  consequence  would  be  toem- 

N.  J.  Eq.  87;  Swayze  v.  Hacke  its  town  barrass  the  title  of  the  complainants. 

Nat.  Bank,  44  N.  J.  Eq.  9.  See  also  Norton  v.  Beaver,  5  Ohio  178; 

New  York.  —  Lehman  v.  Roberts,  86  Pixley  v.  Huggins,  15  Cal.  1^8;  Shat- 

N.  Y.  232.  tuck  v.  Carson,  2  Cal.  588;  Hickman 

North  Carolina.  —  Bristol  v.   Hally-  v.  O'Neal,  10  Cal.  292. 

burton,  93  N.  Car.  384;  Gatewood  v.  In  Indiana  it  is  held  that  a  stranger 

Burns,    99    N.    Car.    357;     Bostic    v.  to  the  writ  is  entitled  to  an  injunction 

Young,  116  N.  Car.  766.  to  restrain  the  sale  of  his  land.    Bishop 

Pennsylvania. — Small's  Appeal,  (Pa.  v.  Moorman,  98  Ind.  1,  49  Am.  Rep. 

1887)  9  Atl.  Rep.  337.  731.    See  also  Shanklin  v.  Sims,  no 

Tennessee,  —  Hammond  v.  St.  John,  Ind.  143;  Scobey  v. Walker,  114 Ind. 254. 

4  Yerg.  (Tenn.)  107.  2.  Randolph  v.   Randolph,  6  Rand. 

Texas.  —  Mann    v.    Wallis,  75   Tex.  (Va.)  194;    Watson   v.    Sutherland,    5 

611;  Carlin  v.  Hudson,  12  Tex.   203;  Wall.  (U.  S.)  74.     See   also  Allen   *. 

Henderson  v.  Morrill,  12  Tex.  1;  Whit-  Winstandly,  135  Ind.  105  [citing  10  Am. 

man  v.  Willis,  51  Tex.  432;  Purinton  and  Eng.  Encyc.  of  Law  (ist.ed.)  871]; 

v.   Davis,  66   Tex.  456;    Ferguson    v.  McFarland    v.    Dilly,    5    W.    Va.    135; 

Herring,  49  Tex.  126;  Spencer  v.  Rosen-  Walker  v.  Hunt,  2  W.  Va.  491 ;  Walker 

thall,  58  Tex.  4.  v.   Colby  Wringer  Co.,   14  Fed.  Rep. 

Virginia.  —  Randolph  v.  Randolph,  517;  Sims  v.   Harrison,  4  Leigh  (Va.) 
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3.  Parties.  —  In  an  action  to  restrain  a  sale  under  execution, 
the  execution  plaintiff  has  been  held  to  be  a  necessary  party 
defendant.1 

Joinder  of  Offioer.  —  The  officer  to  whom  the  execution  was  issued 
is  at  least  a  proper,  if  not  a  necessary,  party  defendant  to  an 
action  to  restrain  a  sale  under  the  execution;*  and  where  an 
execution  is  issued  in  the  name  of  the  assignor  of  the  judgment, 
the  assignor  and  the  sheriff  are  both  proper  parties  defendant  to 
a  suit  for  an  injunction  on  the  ground  of  payment,  although  no 
special  relief  is  demanded  against  either  of  them.3 

4.  Pleading.  —  To  authorize  a  court  of  equity  to  grant  an 
injunction  restraining  a  sale  under  execution,  the  plaintiff  must 
claim  as  owner  and  state  some  fact  or  circumstance  tending  to 
show  that  the  verdict  of  a  jury  in  damages  would  not  compensate 
him.4 

Allegation  as  to  Ownership  of  Other  Property  Turned  Out.  —  In  a  suit  to 
enjoin  the  sale  of  land  until  the  exhaustion  of  certain  other  prop- 
erty which  the  debtor  had  turned  out  to  be  levied  on,  it  is  not 
sufficient  to  allege  that  the  debtor  offered  to  give  up  to  the  sheriff 
such  property,  without  also  averring  that  such  property  belonged 
to  the  debtor.5 

346;  Kelly  v.  Scott,  5  Gratt.  (Va.)  479;  erty  is  seized  on  execution,  a  bill  to  en- 
Hall  v.  Lyon,  37  Ga.  636;  More  v.  Ord,  join  the  sale  which  makes  the  plaintiff 
15  Cal.  204;  and  article  Executions  in  execution  the  sole  defendant  is  as 
Against  Property,  vol.  8,  p.  480.  effectual  as  though  the  officer  were 
Preservation  of  Inheritance.  —  Equity  made  a  party  defendant  and  included 
will  take  jurisdiction  by  injunction  to  in  the  decree.  Holthausv.  Hornbostle, 
preserve  the  inheritance;  and  when  a  60  Mo.  439. 

mill  is  about  to  be  dismantled  by  exe-  3.  Shields  i\  Moore,  84  Ind.  440. 

cution  creditors  of  the  owner  who  have  4.  Randolph  v.   Randolph,  6  Rand, 

levied  on  the  fixtures  attached  thereto,  (Va.)  104.     See  for  a  full  treatment  of 

equity    will    interfere    to    prevent    it.  the  necessary  allegations  in  a  bill  for 

Pal  ton  v.  Moore,  16  W.  Va.  428,  citing  an  injunction  article  Injunctions,  vol. 

McMillan   v.   Ferrell,    7   W.   Va.  223;  10,  p.  9x8  rf ;*?. 

Green  v.  Phillips,  26  Gratt.  (Va.)  752.  Showing  as  to  Judgment  and  Exeeu- 

1,  Howell  v.  Foster,  122  111.  276.  See  tion.  —  A  complaint  for  the  purpose  of 
also  Shields  v.  Moore,  84  Ind.  440;  and  enjoining  a  sheriff's  sale  must  show 
article  Executions  Against  Property,  the  judgment  and  execution  thereon  in 
vol.  8,  p.  4S3.  the  hands  of  the  sheriff  with  sufficient 

Execution  Defendant.  —  To  a  suit  by  a  particularity  to  give  color  of  right  in 

mortgagee  of  chattels  to  restrain  a  sale  the  sheriff  to  make  the  levy  and  sale, 

of  the  chattels  under  an  execution,  on  Trueblood  v.   Hollingsworth,  48   Ind. 

the  ground    that    the  execution    was  537 

issued    for   more    than    was  actually  5.  Alexander  v.  Mullen,  42  Ind.  398. 

due  upon  the  judgment,  the  judgment  And  see  generally  as  to  turning  out 

debtors  are  necessary  parties.    Warner  property  for  levy   article   Executions 

v.  Paine,  3  Barb.  Ch.  (N.  Y.)  630.  Against  Property,  vol.  8,  p.  507. 

2.  Buffandeaut*.  Edmondson,  17  Cal.  Return  After  Injunction.  —  On  being 
436;  Shields  v.  Moore,  P4  Ind.  440;  enjoined  the  sheriff  should  return  the 
Pursel  v.  Deal,  16  Oregon  295.  But  writ  with  a  statement  of  his  action  and 
see  Stout  v.  McNeill,  98  N.  Car.  1;  the  reason  for  his  ceasing  to  act. 
Edney  v.  King,  4  Ired.  Eq.  (N.  Car.)  Bryan  v.  Hubbs,  69  N.  Car.  423.  See 
465;  Lackay  v.  Curtis,  6  Ired.  Eq.  (N.  also  Pettingill  v.  Moss,  3  Minn.  222, 
Car.)  199.  in/ra%  XIV.  Return  of  Sale;  and  article 

Hot  a  Necessary  Party.  —  Where  prop-    Returns,  vol.  18,  p.  941  et  seq. 
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T.  APPRAISEMENT  —  1.  Necessity  of  Appraisement.  —  The  author, 
ities  very  generally  hold  that  where  the  statute  provides  for  the 
appraisement  of  property  sold  under  execution,  an  appraisement 
is  an  indispensable  prerequisite  to  a  sale,  and  that  a  sale  without 
it  confers  no  title.1 

2.  Waiter    of  Appraisement  —  As  the    statutes   requiring  an 

appraisement    are   designed   for  the   benefit   of  the  execution 

Restoration  of  Property  by  Officer.  —  In  Ohio  it  has  been  held  that  a  sale  of 

Where  it  is  provided  by  statute  that  lands  upon  execution  Is  valid,   even 

upon   the   issuance  of    an   injunction  though   there  has  been  no  appraise- 

against  the  sale  of  personal  property  ment.    Allen  v.  Parrish,  3  Ohio  187. 

taken  in  execution,  the  sheriff,  imme-  See  also  Shaffer  v.  Bolander,  4  Greene 

diately  on  the  service  of  such  injunc-  (Iowa)  201. 

tion,  shall  deliver  back  the  property  so  Old  Appraisement.  —  A  sale  of  real  es- 

taken  in  execution  to  the  party  from  tate  by  the  sheriff   upon   the  second 

whom  it  was  taken,  a  sheriff  who  has  offer  of  sale  under  an  appraisement 

made  a  sale  anterior  to  the  issuing  of  four  years  old  is  not  for  this  reason 

an  injunction  is  not  required  nor  au-  alone  void.     Capital  Bank  v.  Hun  toon, 

thorized  to  hand  over  to  the   person  35  Kan.  577. 

from  whom  he  received  the  property  In  Absence  of  Statute. —  An  appraise- 

the  money  arising  from  the  sale.    Dail  ment,  however,  is  not  necessary  where 

v.  Traverse,  8  Gill  (Md.)4i.  the  statute  makes  no  provision  for  it. 

1.  Illinois,  —  Switfgart  v.  Harber,  5  Johnson     v.    Atwood,    5    Kan.    App. 

111.  364;  Curtis  v.  Doe,  1  111.  139.  346. 

Indiana.  —  Fletcher  v.  Holmes,  25  Change  in  Law.  —  Where,  at  the  time 
Ind,  458;  Indiana  Cent.  R.  Co.  v.  of  the  making  of  a  contract,  the  law 
Bradley,  15  Ind.  23;  Davis  v.  Campbell,  does  not  provide  for  appraisement, 
12  Ind.  192;  Doe  v.  Craft,  2  Ind.  359;  but  at  the  time  of  judgment  thereunder 
Shirk  v.  Wilson,  13  Ind.  129;  Morion  appraisement  is  provided  for,  the  sale 
v.  White,  5  Ind.  338;  Cum  mines  v.  should  be  made  under  the  law  in  force 
Pfouts,  13  Ind.  144;  Babcock  v.  Doe,  8  at  the  time  of  the  contract  and  ap- 
Ind.  1  to;  Evans  v.  Ashby,  22  Ind.  15;  praisement  should  not  be  allowed. 
Thurston  v.  Barnes,  10  ind.  289;  Doe  Olmstead  t\  Kellogg,  47  Iowa  460; 
v.  Collins,  1  Ind.  24;  Morss  v.  Doe,  2  Rosier  v.  Hale,  10  Iowa  470;  Burton 
Ind.  65;  Tyler  v.  Wilkerson,  27  Ind.  v.  Emerson,  4  Greene  (Iowa)  393. 
450;  Raw  ley  v.  Hooker,  21  Ind.  144;  Impairing  Obligation  of  Contract. — 
Hutchins  ?.  Barnett,  19  Ind.  15;  Smith  A  statute  requiring  that  property  sold 
v.  Davis,  58  Ind.  434;  Milburn  c.  to  satisfy  judgments  shall  bring  two- 
Phillips,  136  Ind.  680.  thirds  of  the  appraised  value  has  no 

Pennsylvania.  —  Baird    v.    Lent,    8  application  to  a  contract  executed  be- 

Watts(Pa.)422;  Wray  r.  Miller,  20  Pa.  fore  the  passage  of  such  act,  when  no 

St.  in;  Mitchell  v.  Freedley,  10  Pa.  St.  appraisement  was  required,  as  such  a 

209;  Gardner  v.  Sisk,  54  Pa.  St.  506;  statute  in  reference  to  contracts  exe- 

Shoemaker  t\  Ballard,  15  Pa.  St.  94;  cuted  before  its  passage  would  impair 

McLaughlin  v.  Shields,  12  Pa.  St.  289;  their  obligation.     Bronson  v.  Kinzie,  1 

Kelly  v.  Creen,  53  Pa.  St.  304.  How.  (U.  S.)  311;  McCracken  v.  Hay- 

Uui ted  States. — Collier  v.  Stanbrough,  ward,  2  How.  (U.  S.)  608;    Hefferlin 

6  How.  (U.  S.)  14;  Smith  v.  Cockrill,  6  v.  Sinsinderfer,  2  Kan.  401.     But  see 

Wall.  (U.  S.)  756.  Holland   v.   Dickerson,  41   Iowa  367, 

Sale  under  Several  Executions. —  Where  wherein  it  was  held  that  a  statute  re- 
judgment  in  an  attachment  suit  is  pealing  a  statute  requiring  an  appraise- 
rendered  in  favor  of  several  claimants,  ment  applied  to  contracts  existing  at 
and  several  executions  are  issued  the  time  of  its  taking  effect,  because  a 
against  the  same  property,  some  of  change  from  an  appraisement  law  to 
them  collectible  without  appraisement,  one  auihorizing  a  sale  without  ap- 
a  sale  without  appraisement  will  be  praisement  did  not  weaken,  lessen,  or 
held  valid,  for  in  such  case  the  sale  impair  the  obligation  of  existing  con- 
must  be  upon  all  the  executions  at  tracts.  To  the  same  effect  see  Babcock 
once,  no  one  of  the  judgments  having  v.  Gurney,  42  Iowa  154;  Fonda  v. 
priority.     Shirk  z/.  Wilson,  13  Ind.  129.  Clark,  43  Iowa  300. 
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debtor,  it  I3  very  generally  held  that  the  execution  debtor  may 
waive  an  appraisement.1 

Who  Hay  Make  Waiver.  —  In  Pennsylvania  a  waiver  of  inquisition 
can  be  made  only  by  the  owner  of  the  estate  taken  in  execution.* 

9.  Qualifications  of  Appraiser*  —  Persons  appointed  as  appraisers 

should  possess  the  qualifications  prescribed  by  the  statute.8 

4  Oath  of  Appraisers  —  Appraisers  should,  of  course,  be  sworn 
to  the  faithful  performance  of  their  duty.4 

1.  Stock  well  v.   Byrne,   22  Ind.  6;  v.  Green,  11    Neb.  303;    Laaghlin   v. 

Gardner  v.  Sisk,  54  Pa.  St.  506;  Baird  Schuyler,   1   Neb.  409;  Nebraska  L.  & 

V.  Lent,  8  Watts  (Pa.)  422;  Wray  v.  T.  Co.  v.  Hamer,  40  Neb.  281. 
Miller,  20  Pa.  St.  Hi;  Shoemaker  v.        Kesidenee  in  Neighborhood. —  A  person 

Ballard,   15    Pa.  St.   04;    McLaughlin  residing  thirty-five  miles  distant  from 

b.  Shields,  12  Pa.  St.   289;    Kelly  v.  land  to  be  appraised  is  not  prima  facie 

Creen,  53  Pa.  St.  304;  Overtone.  Tozer,  ••  of  the  neighborhood,"  and  it  must 

1  Watts  (Pa.)  331;  Crowell  v.  Mecon-  be  shown  affirmatively  that  from  the 

&ey,   5   Pa.   St.   168;    Stockmeyer    v.  condition  of  the  county  he  Is  compe- 

Tobin,  139  U.  S.  176.     But  see  contrn  tent  to  serve  as  an  appraiser.     Woods 

Minneapolis  Threshing  Mach.  Co.  v.  v.  Cochrane,  38  Iowa  484. 
Beck,  95  Iowa  725.  Effect  of  Disqualification.  —  Want  of 

Waiver  in  Contract.  —  A  waiver  of  the  qualification  of  one  of  the  appraisers 
benefit  of  the  appraisement  law  is  often  of  real  estate  sold  under  execution,  as 
made  In  the  contract  by  which  the  debt  that  he  Was  not  a  householder,  as  pro- 
is  created.  Deam  r>.  Morrison,  10  Ind.  vided  by  statute,  will  not  vitiate  the 
367;  Smith  v.  Doggett,  14  Ind.  442;  sale.  Hill  v.  Baker,  32  Iowa  302.  See 
Baker  v.  Roberts,  14  Ind.  552;  Vesey  also  Sullenger  v.  Buck,  92  Kan.  28. 
v.  Reynolds,  14  Ind.  444;  Harris  v.  Appraiser  as  Purchaser  at  Sale.  —  In 
Makepeace,  13  Ind.  560.  Runge  v.  Brown,  29  Neb.   116,  it  was 

ft.  Wolf  v.   Payne,   35   Pa.    St.    97,  said:  "  It  is  urged  that  because   *   *   » 

wherein  it  was  held  that  a  sheriff's  sale  one  of  the  appraisers  purchased  the 

of  land   under  a  fieri   facias   with  a  lands,  it  renders  void  the  sale  of  both 

waiver  of  inquisition  by  the  defendant,  the  lands  and  lot.    We  do  not  think  so. 

who  had   previously  parted   with  his  The   purchase  by  an   appraiser  at  a 

interest  in  the  premises  levied  on,  sub-  sheriff's  sale  of  one  tract  does  not  affect 

ject  to  the  lien  of  the  judgment,  con-  the   validity   of  the   sale    of    another 

ferred  no  title  on  the  purchaser.     See  tract  to  another  person." 
also  McLaughlin  v.  Shields.  12  Pa.  St.        4.  Cavender  v.  Cavender,  (Del.  1897) 

289:  Hadden   v.  Clark.  2  Grant  Cas.  39  Ail.  Rep.  776;  Alfred  v.   Hazellon 

(Pa.)  no.  Bank,  48  Kan.  124;  Guelot  v.   Pearce, 

Waiver  by  Attorney.  —  An  attorney  (Ky.  1897)38  S.  W.  Rep.  892;  Gudger 

at  taw,  by  virtue  of  his  general  retainer,  9.   Penland,  118  N.  Car.  832;  Patrick 

cannot  waive  the  right  of  inquisition,  v.  Oosterout,  1  Ohio  27;   Daniels  v. 

Hadden  v.  Clark,  2  Grant  Cas.  (Pa.)  McBain,  2  Ohio  St.  406. 
107.  Effect  of  Failure  to  Swear  Appraisers.  — 

Waiver   by  Administrator.  —  An  ad*  It  has  been  held,  however,  that  a  fail* 

mlnistrator  may  waive  an  inquisition  ure  to  have  the  appraisers  sworn  will 

and  condemnation  of  the  real  estate  of  not  affect  the  title  of  the  purchaser  at 

his  Intestate  upon  a  ft",  fa.     Hunt  v.  an  execution  sale   unless  he  partici- 

Devling,  8  Watts  (Pa.)'403.  pa  ted   in  the  irregularity.     Guelot  w. 

Time  of  Waiver. —  A  written  waiver  Pearce,  (Ky.  1897)  38  S.  W.  Rep.  892; 

of  inquisition  is  in  time  if  it  is  put  in  Sayers  v.   Hahn,  5   Ky.  L.  Rep.  320. 

possession  of  the  sheriff  before  he  pro-  See  also  La  Flume  9.  Jones,  5  Neb. 

ceeds  on  the  fieri  facias  and  it  is  re  256. 

turned  with  the  proceedings  10   the       Showing  as  to  Swearing  of  Appraisers, 

proper  office.     Overton    v.    Tozer,    7  —  A  return  to  an  appraisement  which 

Watts  (Pa.)  331.  states  that  the  appraisers  were  sum* 

8.  Richmond  v.    Mars  ton.    rj   Ind.  moned  by  the  sheriff  and  sworn,  and 

134;  Hill  v.  Baker,  32  Iowa  302;  Woods  to  which  the  appraisers  signed  their 

v.  Cochrane,  38  Iowa  484;  State  Bank  names    under    seal,  attested    by    the 
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5.  Manner  of  Making  Appraisement.  —  The  provisions  of  the  stat- 
ute relating  to  the  manner  in  which  an  appraisement  is  to  be 
made  should  be  substantially  observed  to  give  full  effect  to  the 
proceedings.1  Thus,  a  failure  separately  to  appraise  separate 
tracts  or  parcels  of  land  when  the  statute  so  requires  is  sufficient 
ground  for  setting  aside  the  sale.* 

6.  Upon  What  Writ.  —  The  appraisement  must  be  under  the 
writ  upon  which  the  sale  is  made,  or  under  a  previous  writ  in  the 
same  cause.3 

7.  Return  of  Appraisement.  —  In  some  states  the  appraisement 
must  be  returned  with  the  execution.4 

Filing.  —  In  some  states  a  copy  of  the  appraisement  must  be 

sheriff,  is  properly  executed.     Gudger  upon  the  execution.     The  right  thereto 

v.  Penland,  118  N.  Car.  832.  passed  as  an  incident  of  the  transfer  of 

1.  Brown  v.    Butters,  40  Iowa  544;  the  land  to  the  purchaser.     It  was  not, 

McDonald    v.    Johnson,   48    Iowa   72;  therefore,  necessary  under  the  law  to 

Alfred  v.  Hazelton  Bank,  48  Kan.  124;  appraise  it  separately  from  the  land. 

Paine   1/.    Spratley,    5    Kan.    526;  Mc-  The  value  of  the  right,  it  will  be  pre- 

Keighan  v.  Hopkins,  19  Neb.  33;  Rosen-  surned,  was  considered  in  determining 

field  v.  Chada,  10  Neb.  421;  Sessions  the  appraised  value  of  the  property." 

v.  Irwin,  8  Neb.  5;  Craig  v.  Stevenson,  Matters  to  Be  Considered  by  Appraisers. 

15  Neb.  362;  Drew  v.  Kirkham,  8  Neb.  —The  fact  that  the  debtor's  title  is 

477;  State  Bank  v.  Green,  iz  Neb.  303;  doubtful,  or  other  circumstances  affect- 

Runge  v.  Brown,  29  Neb.  116.  ing  the  value  of  the  property,  should 

Notice  of  Meeting  of  Appraisers.  —  In  be  taken  into  account  by  the  apprais- 

Nebraska  no  notice  of  the  meeting  of  ers,  and  the  value  fixed  by  them  should 

the  appraisers  need  be  given  to  the  de-  be  that  of  the  defendant's  interest  in 

fendant  in  execution.     Mills  z/.  Ham er,  the   property.      Maple   v.    Nelson.    31 

55  Neb.  445-  Iowa  322. 

Showing  Value  of  Estate  in  Bemainder.  3.  Daniels  v.  McBain,  2  Ohio  St.  407. 

-An  appraisal  which  shows  that  the  Where  Several  Executions  Are  Levied 

total  valuation  of  the  land  levied  on  is  on    the   same    property,    separate  ap- 

two  thousand  dollars  and  that  the  life  praisements  of  each  are  not  necessary, 

estate  is  worth  six  hundred  dollars  is  The  appraisement  or  sale  may  be  upon 

sufficient  to  show  that  the  remainder-  one  of  them  and  the  money  applied  on 

man's  interest  is  fourteen  hundred  dol-  all    in    the    order    of    their    priority, 

lars.     Guelot  c.  Pearce,  (Ky.  1897)38  Daniels  v.   McBain,   2   Ohio  St.   406; 

S.  W.  Rep.  892.  Douglass  v.  McCoy,  5  Ohio  522. 

Finding  as  to  Appraisement.  —  A  find-  Time  of  Appraisement. — Where,  under 
ing  that  real  estate  sold  on  execution  an  execution  to  which  the  appraise- 
"had  in  all  things  been  duly  appraised  ment  law  was  applicable,  the  sheriff, 
according  to  law."  sufficiently  shows  previous  to  the  day  of  sale,  appraised 
an  appraisement  of  the  rents  and  profits  the  land  levied  on,  and  no  appraise- 
before  sale.  Lytton  v.  Baird,  141  Ind.  ment  was  made  on  the  sale  day,  as  the 
446.  statute  required,  it  was  held  that  his 

Agreement  of  Appraisers.  —  In  Evans  sale  was  an  irregular  or  erroneous  ex- 

v.  Landon,  6  III.  307,  it  was  held  that  ecution  of  the  process,  and  though  not 

all  of  the  appraisers  must  agree  to  con-  void,  was  voidable.     Ay  res  v.  Duprey. 

stitute  a  valid  appraisement.  27  Tex.  593. 

■*  2.  Runge  v.  Brown,  29  Neb.  116.  4.  Doe  v.  Collins,  1  Ind.  24;  Piatt  v. 

Separate    Appraisement  of  Bent.  —  In  Piatt,  9  Ohio  37. 

Townsend  v.  Isenbergcr,  45  Iowa  670,  In  Kentucky  it  has   been  held  that 

it  was  said:    "  Nor  does  the  fact  that  where  an  appraisement  is  in  fact  made 

the  rent  was  not  appraised  prior  to  the  of  land   on    which  an  execution   has 

sheriff's  sale  affect  defendant's   title,  been  levied,  and  the  paper  showing  the 

The  land  was  appraised,  and,  as  we  appraisement  is  returned  to  the  proper 

have  said,  the  rent  pertained  thereto,  office,  the  failure  of  the  sheriff  to  show 

It  was  not  directly  the  subject  of  sale  such  appraisement  on  the  return  of  the 
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Necessity  of  Notice. 


filed  in  the  office  of  the  clerk  of  the  court  from  which  the  execu- 
tion issued,  before  a  publication  of  the  sale  can  be  made.1 

Amendment.  —  Appraisers  may,  it  seems,  amend  their  return  to 
an  appraisement  at  any  time  before  it  is  filed  * 

8.  Objections  to  Appraisement  —  Time  of  Making.  —  In  Nebraska 
objections  to  an  appraisement  should  be  made  and  filed  in  the 
court  from  which  the  execution  issued,  before  the  sale  occurs,  or 
the  objections  will  be  unavailing.3  In  that  state  a  motion  to 
vacate  an  appraisement  should  allege  fraud  or  unfairness  in  the 
appraisement.4 

VI  Hotice  of  Sale  —  1.  Heoessity  of  Notice  —  a.  In  General. 
—  The  statutes  generally  provide  that  the  officer  conducting  a 
sale  shall  give  a  notice  of  the  sale.5 


execution  does  not  invalidate  the  sale. 
Neal  v.  Robinson,  (Ky.  1894)  28  S.  W. 
Rep.  335. 

In  Indiana  it  is  only  when  the  prop- 
erty levied  upon  remains  unsold  that 
the  sheriff  is  required  to  return  the  ap- 
praisement with  the  execution,  and 
even  then  it  need  not  be  indorsed  on 
the  execution.  Thurston  v.  Barnes, 
10  Ind.  289. 

Form  of  Betnrn.  —  See  Daniels  v.  Mc- 
Bain,  2  Ohio  St.  406;  Hill  v.  Baker,  32 
Iowa  302. 

1.  Merritt  v.  Borden,  2  Disney  (Ohio) 
503;  Burkett  v.  Clark,  46  Neb.  466. 
See  also  Reuland  v.  Waugh,  52  Neb. 
358;    Broken  Bow  First  Nat.  Bank  v. 


Connecticut,  —  Morey  v.  Hoyt,  65 
Conn.  516. 

Georgia. — Johnson  v.  Reese,  31  Ga. 
601;  Lamb  v.  Allen,  50  Ga.  207. 

Illinois.  —  Jackson  v.  Spink,  59  III. 
404;  School  Trustees  v.  Snell,  19  111. 
156;  McCormick  v.  Wheeler,  36  111.  114: 
Hamilton  v.  Lubukee,  51  111.  415. 

Indiana.  —  Meredith  v.  Chancey,  59 
Ind.  466;    Petten  v.  Stewart,  26  Ind. 

395. 
Iowa.  —  Fleming    v.     Maddox,     30 

Iowa  239. 

Maryland.  —  Beatty  v.   Chapline,   2 

Har.  &J.  (Md.)7- 

Massachusetts.  — Chase  v.  Merrimack 
Bank,  19  Pick.  (Mass.)  564;  Holmes  v. 


Hamer,  51  Neb.  23;   Jones  v.  Null,  9    Jordan,  163  Mass.  147. 


Neb.  254;  La  Flume  v.  Jones,  5  Neb. 
256. 

2.  Gudger  v.  Penland,  118  N.  Car. 
832,  in  which  case  the  return  of  the  ap- 
praisers included  a  survey  which  they 
attached  to  the  paper  they  signed  as  a 


Missouri.  —  Bailey  v.  Smock,  61  Mo. 
213;  Illingworth  v.  Miltenberger,  11 
Mo.  80;  Lackey  v.  Lubke,  36  Mo.  115. 

New  Jersey.  —  Mush  back  v.  Ryerson, 
xi  N.  J.  L. 

v.     Dakin, 


New 


346. 
York.  —  Husted 


part  of  (heir  return.     It  was  held  that  (Supm.  Ct.  Spec.  T.)  17  Abb.  Pr.  (N. 

it  was  the  same  in  effect  as  if  they  had  Y.)  137;  Van  Camp  v.  Searle,  147  N. 

incorporated  it  in  the  body  of  their  Y.  150. 

return.  North    Carolina. — Skinner  v.  War- 

3.  Mills  v.  Hamer,  55  Neb.  445;  ren,  81  N.  Car.  373;  Burton  v.  Spiers, 
Hoover  v.  Hale,  56  Neb.  67;  Burkett  92  N.  Car.  503. 

v.  Clark,  46  Neb.  466:  Vought  v.  Fox-  Pennsylvania.  —  Conniff  v.  Doyle,  8 

worthy,  38  Neb.  790;  Ecklund  v.  Wil-  Phila.  (Pa.)  630;  Bingham  v.  Young, 

lis,  44  Neb.  129.  10  Pa.  St.  396;  McMichacl  v.  McDer- 

4.  Vought  v.  Fox  worthy,  38  Neb.  mott,  17  Pa.  St.  357;  Carrier  v. 
790.  See  also  Smith  v.  Fox  worthy,  39  Esbaugh,  70  Pa.  St.  239;  Parys's  Ap- 
Neb.  214;  Ecklund  v.  Willis,  44  Neb.  peal,  41  Pa.  St.  273,  80  Am.  Dec.  615. 


129;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Seaman,  80  Fed.  Rep.  357. 

5.  See  the  statutes  of  the  several 
states  and  the  following  cases: 

Alabama.  —  Strange  v.  Graham,  56 
Ala.  614;  Weir  v.  Clayton,  19  Ala.  132. 

California.  —  Smith  v.  Randall,  6 
Cal.  47:  Sheeny  v.  Graves,  58  Cal.  449. 


South  Dakota.  —  Bowman  v.  Knott, 
8  S.  Dak.  330. 

United  States.  —  Moncure  v.  Zunts, 
11  Wall.  (U.  S.)4i6. 

As  to  Notice  of  Adjournment  %te  infra% 
IX.  5.  Notice  of  Adjournment. 

Notioe  to  Plaintiff.  —  It  is  not  incum- 
bent on  the  sheriff  or  his  deputy  to  in- 
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b.  Notice  to  Defendant.  —  In  some  states  notice  of  the 
time  and  place  of  the  sale  must  be  given  to  the  defendant  in 
execution.1 

form  the  plaintiff  or  his  attorney  of  Lattd  in  Another  County. —  This  pro- 

the  time  and  place  of  sale.    State  v.  vision  has  been  held  to  apply  only  to 

Moore,  72  Mo.  285;  Meir  v.  Zelle,  31  cases  where  the  execution  is  levied  on 

Mo.  331.  land  situated  in  a  county  different  from 

Several  Executions.  —  A  sheriff  having  that  in  which  the  judgment  was  ren- 

advertised   a  sale  cannot  sell   under  dered  and  execution  issued.     Harper 

that    notice    on   an  execution   subse-  v.  Hopper,  42  Mo.  124,  in  which  case, 

quently  received  by  him.     Van  Camp  although  the  defendant  did  not  reside 

v.  Searle,  147  N.  Y.  150,  following  Mas-  in  the  county  in  which  the  judgment 

craft  v.  Van  Antwerp,  3  Cow.  (N.  Y.)  was  taken,  yet,  as  he  appeared  and  de- 

334,     and    citing    Husted    v.     Dakin,  fended  the  suit,  it  was  held  that  he 

(Supm.  Ct.  Spec.  T.)  17  Abb.  Pr.  (N.  was  not  entitled  to  notice  of  an  execu- 

Y.)  137;  Brewster  v.  Cropsey,  (Supm.  lion   issued   to  that    county.       Citing 

Ct.)  4  How.  Pr.  (N.  Y.)  220.  Harris  v.  Chouteau,  37  Mo.  165,  and 

1.  In  Delaware  the  statute  provides  Buchanan  v.  Atchison,  39  Mo.  503. 

that  notice  of  sale  shall  be  served  per-  When  the  property  is  situated  in  the 

sonally  on  the  defendant,  if  he  resides  same  county  in  which  the  defendants 

in  the  county.     If  he  does  not  reside  in  in  the  execution  reside  they  are  entitled 

the  county,  notice  shall  be  served  on  to  no  notice  of  the  execution.     Harri- 

the  tenant  of  the  premises,  or,  if  there  son  v.  Cachelin,  35  Mo.  77. 

be  no  tenant,  shall  be  left  at  the  man-  Sale  under  Special  Fi.  Fa.  —  It  does 

sion   house  or  other  notorious   place  not  apply  to  a  special  fi.  fa.  for  the  sale 

on  the  premises.     Rev.  Stat.  Del.,  p.  of  mortgaged  land,  as  such  sale  is  not 

835,  c.  in.  §  23;  Lewis  v.  Wood  all,  4  within   the   mischief  intended    to    be 

Houst.  (Del.)  543;  Wolf  v.  Heathers,  4  remedied.     Hobein  v.  Murphy,  20  Mo. 

Harr.  (Del.)  325.  447.  64  Am.  Dec.  194. 

In  Massachusetts  the  statute  provides  In  North  Carolina  the  sheriff  is  re- 
that  in  sales  under  execution  "  the  quired  before  selling  property  under 
officer  shall  give  notice  in  writing  execution  to  give  notice  to  the  defend- 
of  the  time  and  place  of  sale  to  the  ant  in  execution  or  his  agent  for  ten 
debtor,  if  found  within  his  precinct,  days  before  the  sale.  Code  N.  Car., 
*  *  *  thirty  days  at  least  before  the  §457.  This  requirement  is  held,  how- 
sale/'  Pub.  Stat.  Mass.,  c.  172,  §  29;  ever,  to  be  merely  directory,  and  a  fail- 
In  re  Bayley,  132  Mass.  457;  Parker  v.  ure  to  observe  ii  is  not  fatal  to  the  sale. 
Abbott,  130  Mass  25;  Welsh  v.  Macom-  Burton  v.  Spiers,  92  N.  Car.  503; 
ber,  130  Mass.  28;  Colburn  v.  Jewell,  Shaffer  v.  Bledsoe,  118  N.  Cai.  279. 
130  Mass.  182;  Holmes  v.  Jordan,  In  Tennessee  the  statute  provides  that 
163  Mass.  147;  Croacherv.  Oesting,  143  "  if  the  defendant  is  in  actual  posses- 
Mass.  195;  Pomeroy  v.  Winship,  12  sion  and  occupation  of  the  land  levied 
Mass.  513;  Owen  v.  Neveau,  128  Mass.  on,  the  officer  having  the  execution 
427.  shall,  at  least  twenty  days  previous  to 

In  Missouri  the  statute  provides  that  such  sale,  serve  the   defendant  with 

"  when  real  estate  situated  in  a  differ-  written  notice,  slating  that  the  execu- 

ent  county  from  that  in  which  the  de-  tion  is  levied  on  said  land,  and  men- 

fendant  in  the  execution  owning  such  tioning  the  time  and  place  of  sale.'* 

real  estate  resides  is  sought  to  be  sold  Annot.  Code  Tenn.  (1896),  §4770;  Hin- 

under  an   execution   in   favor  of  the  son  v.   Hinson,  5  Sneed  (Tenn.)  322; 

plaintiff  therein,  it  shall  be  the  duty  of  Noe  v.   Purchapile,   5  Yerg.    (Tenn.) 

the  plaintiff  to  cause  a  notice,  in  writ-  216;    Carney     v.    Carney,    10    Yerg. 

ing,  to  be  served  on  the  defendant  or  (Tenn.)   491;    Shultz    v.     Elliott,     11 

defendants  owning  the  real  estate,  if  Humph.    (Tenn.)    183;    Richards    v. 

residing  in  the  state,  stating  the  fact  of  Meeks,  11  Humph.  (Tenn.)  455;  Laf- 

the  issuing  of  the  same,  how  or  to  ferty  v.   Conn,   3  Sneed  (Tenn.)  223; 

what  county  directed,  and  to  what  term  Prater  v.  McDonough,  7  Lea  (Tenn.) 

of  the  court  said  execution  is  return-  672;    Downing    v.   Stephens,  1    Baxt. 

able."     Rev.  Stat.  Mo.,  §^943;  Hobein  (Tenn.)    454;     Crowder    v.     Sims,     7 

v.  Murphy.  20  Mo.  447;  Lohmann  v.  Humph.  (Tenn.)  259;  Christian  v.  My- 

Stocke,  94  Mo.  672.  nau,  11  Lea  (Tenn.)  615. 
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2.  Requisites  of  Votiee  —  a.  In  General.  —  As  the  object  of  a 
general  notice  is  to  secure  the  attendance  of  purchasers  at  the 
sale  and  thus  obtain  a  fair  price  for  the  property,1  such  notice  of 
sale  should  be  designed  to  accomplish  such  object.9 

b.  Describing  Property  —  (i)  Necessity  of  Description.  —  A 
notice  of  sale  should  contain  a  description  of  the  property  to  be 
sold.3 

(2)  Requisites  of  Description.  —  The  description  should  be  as 
full  and  complete  as  in  the  exercise  of  ordinary  diligence  it  is 
possible  for  the  officer  to  give  in  view  of  the  character,  condition, 
and  location  of  the  property.4 

Notioe  to  Administrator.  —  Where  a  to  any  circumstance  that,  upon  the  face 
judgment  is  recovered  against  an  ad-  of  it,  would  increase  the  probability  of 
ministrator,  a  notice  to  the  adminis-  a  good  price.  Wallace  v.  Atlanta  Med- 
trator  without  any  notice  to  the  heirs,  ical  College,  52  Ga.  164. 
under  a  statute  requiring  that  notice  Execution  from  Federal  Court.  —  An  ad- 
be  given  to  the  debtor,  is  sufficient  to  vertisement  and  sale  by  a  marshal  un- 
support  a  sale  of  an  equity  of  redemp-  der  an  execution  issued  out  of  a  United 
tion  which  the  decedent  had  in  mon-  States  court  must  be  governed,  not  by 
gaged  premises.  Atkins  v.  Sawyer,  1  any  rules  of  such  court,  but  by  the 
Pick.  (Mass.)  351.  laws  of  the  state  in  which  the  court 

1.  Evans  v.  Ashley,  8  Mo.  177;  Car-  sits.     Evans  v.  Labaddie,  10  Mo.  425. 

ney  v.  Carney,  10  Yerg.  (Tenn.)  491;  3.  Evans    v.    Ashley,    8    Mo.    177; 

Burroughs  v.  Wright,  16  Vt.  619.  Sheffield  v.  Key,  14  Ga.  528;  Oatis  v. 

9.  Georgia.  —  Sheffield!/.  Key,  14  Ga.  Brown,  59 Ga.  711;  Mason  v.  Thomas, 

528;  Collier  v.  Vason,  12  Ga.  440.  24  III.  285;  Simonds  v.  Catlin,  2  Cai. 

Illinois.  —  School  Trustees  r#.  Snell,  (N.  Y.)  61;  Farr  v.  Sims,  Rich.  Eq.  Cas. 

19  111.  156.  (S.  Car.)  122;  Merwin  v.  Smith,  2  N.  J. 

Maine.  —  Thayer  v.  Roberts,  44  Me.  Eq.     182;     Oldham   v,    Hossenger,    5 

247.  Houst.  (Del.)  434;  Jackson  v.  Walker, 

Maryland.  —  Stevens     v.    Bond,  44  4  Wend.  (N.  Y.)  462. 

Md.  506;  Alexander  v.  Walter,  8  Gill  Describing  Estate  in  Land.  —  Where  it 

(Md.)  239.  is  required  that  the  advertisement  shall 

Massachusetts.  —  Pomeroy    v.    Win-  state  "  what  real  estate  is  to  be  sold," 

ship,  12  Mass.  513.  the  advertisement  need  not   describe 

Michigan.  —  Perkins  v.  Spaulding,  2  the  estate  in  the  land.     Harrison   v. 

Mich.  157.  Cachelin,  35  Mo.  79. 

Minnesota. — Her  rick  v.  Am  merman,  Quarry    on    Premises.  —  An    opened 

32  Minn.   544;    Bottineau  v.  iEtna  L.  stone  quarry  on  the  premises  adver- 

Ins.  Co.,  31  Minn.  125.  tised    should    be    mentioned    in    the 

Missouri.  —  Evans  v.  Ashley,  8  Mo.  sheriff's  advertisement.     Fidelity  Ins. 

177.  Trust,  etc.,  Co.  v.  Wilson,  13  Montg. 

New  Jersey.  —  Allen  v.  Cole,  9  N.  J.  Co.  Rep.  (Pa.)  184. 

Eq.  286;  Merwin  v.  Smith,  2  N.  J.  Eq.  4.  Collier  v.   Vason,   12  Ga.  440,  58 

182.  Am.   Dec.  481;   Stevens  v.   Bond,  44 

South  CarolitM. — Farr  v.  Sims,  Rich.  Md.   506,   wherein  it  was  held  that  a 

Eq.  Cas.  (S.  Car.)  122.  notice  was  sufficient  if  it  enabled  the 

Tennessee.  —  Hinson    v.    Hinson,    5  public  to  understand  by  the  exercise  of 

Sneed  (Tenn.)  322.  ordinary    intelligence    what  property 

Compliance  with  Statute.  —  A  notice  was  offered  for  sale  and  to  identify  it 

of  the  sale  of  property  under  execution  by  examination  if  a  more  particular 

is  sufficient  if  it  contains  all  that  is  re-  knowledge  was  desired;  Allen  v.  Cole, 

quired  by  the  statute.     Citizens  Nat.  9  N.  J.  Eq.  286,   wherein  it  was  held 

Bank  v.   Interior  Land,  etc.,  Co.,  14  that  a  sheriff's  notice  of  sale   which 

Tex.  Civ.  App.  301.  sufficiently  identified  the  property  to 

Galling  Attention  to  Good  Points.  —  It  be  sold  was  all  that  the  law  required, 

is  the  duty  of  the  officer  to  call  the  at-  See  further  Sheffield  v.   Key,   14  Ga. 

tention  of  buyers  in  his  advertisement  528;    Williams  v.   Hart,   65   Ga.    201; 
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(3)  Defects  in  Description.  —  But  defects  in  a  description  of  the 
property  which  do  not  mislead  will  not  vitiate  the  sale.1 

c.  Designating  Time  of  Sale.  —  The  time  of  the  sale  should 
be  stated  in  the  notice  with  such  definiteness  as  will  enable  intend- 
ing bidders  to  know  when  to  be  present.* 

Between  Basinets  Hours.  —  It  is  not  necessary,  however,  that  the 
exact  hour  appointed  for  the  sale  should  be  stated,  if  the  time  is 
fixed  as  between  certain  business  hours  of  the  day.s 

Designation  by  Statute.  —  Where  the  hours  between  which  property 
must  be  sold  are  fixed  by  statute  it  is  not  necessary  to  state  in 
the  notice  the  hour  at  which  the  sale  is  to  take  place.4 

d.  Designating  Place  of  Sale.  —  The  place  of  sale  should 
be  set  out  in  the  notice,  for  "  the  designation  of  a  place  of  sale 
is  an  essential  requisite  of  the  notice,  without  which  it  is  in  law 
no  notice."  * 

Brinson  v.  Lassiter,  81  Ga.  40;  Brown  v.  vertised  as  belonging  to  James  S.  and 

Moughon,  70  Ga.  756;  Wright  v.  Rous-  John  S.,   instead   of  Anthony   S.,  all 

sel,  5  La.  Ann.  126;  Herrick  v.  Morrill,  three  of  whom  were  named  in  the  ex- 

37  Minn. 250;  Helmerv.  Rehm,  14 Neb.  ecution,  the  court  saying:      **  It   was 

219;  Merwin  v.  Smith,  2  N.  J.  Eq.  182;  only  a  matter  of  description,  and  there 

Mason  t/.  White,  1  r  Barb.  (N.  Y.)  173.  was    enough    else    to    designate    the 

Latitude  Allowed  to  Officer.  —  A  reason-  article. ' ' 

able  degree  of  latitude  is  allowed  to  2.  School  Trustees  i\  Snell,  19  111. 

the  sheriff  in  the  description  of  prem-  156. 

ises  in  the  advertisement.    Heartley  v.  Mistake  in  Naming  Day.  —  In  Thayer 

Beaum,  2  Pa.  St.  165.  v.  Roberts,  44  Me.  247,  an  officer  gave 

General     Description. —  In     Doe     v.  notice  of  the  sale  of  an  equity  of  re- 

Twitty,  3  Hawks  (N.  Car.)  44,  it  was  demption,  to  take  place  on  Saturday, 

said  that  in  the  absence  of  a  statute  the  twenty-fourth  day  of  the  month, 

requiring  the  sheriff  to  ascertain  and  when   the   twenty-fourth   day  of  that 

set  forth  the  boundaries  of  lands  upon  month  was  Sunday.     It  was  held  that 

which  he  has  levied,  the  practice  is  such  notice  was  invalid,  and  no  title  to 

"  to  put  up  the  land  for  sale  by  a  gen-  the  property  was  conveyed  by  a  sale 

eral  description  of  it,  as  the  land  on  on  Saturday  the  twenty-third, 

which  the  defendant  lives,  or  his  lands  Second  Advertisement  of  Sale.  —  In  Mc- 

lying  on  such   a   watercourse,   or  as  Donald  v.  Cook,  11  Mo.  632,  some  of 

known  by  such  a  name."  the  property  sold  was  advertised  for 

1.  Grundy  County  Nat.  Bank  v.  sale  on  Sept.  15,  but  the  sheriff  was 
Rulison,  61  111.  App.  388;  Busey  v.  afterwards  required  to  make  an  ad- 
Tuck,  47  Md.  171;  Pollard  v.  King.  63  ditional  levy,  and  advertised  all  the 
III.  36.  See  also  Lawrence  v.  Gramb-  property  seized  under  both  levies  to  be 
ling,  13  S.  Car.  120;  Den  v.  Zellers,  7  sold  Sept.  16,  on  which  day  the  sale 
N.  J.  L.  154.  was  made.     It  was  held  that  the  fact 

Description  by  Blocks.  —  The  fact  that  that  there  were  two  sets  of  advertise- 
real  estate  levied  on  under  an  execu-  ments  was  not  such  an  irregularity  as 
tion  is  described  in  the  advertisement  to  justify  setting  aside  the  sale, 
of  sale  by  blocks,  instead  of  by  lots,  8.  Burr  v.  Borden,  61  111.  389. 
into  which  the  blocks  are  subdivided.  Between  12  and  5  P.  M.  —  In  Coxe  v. 
does  not  affect  the  legality  of  the  notice  Halsled,  2  N.  J.  Eq.  311,  a  notice  of 
where  it  is  not  shown  that  the  salability  sale,  designating  the  time  of  sale  as 
of  the  property  was  lessened  thereby,  between  the  hours  of  12  and  5  o'clock 
Citizens  Nat.  Bank  v.  Interior  Land,  in  the  afternoon  was  held  good.  See 
etc.,  Co.,  14  Tex.  Civ.  App.  301.  also  Northrop  v.  Cooper,  23  Kan.  432; 

Mistake  in  Name  of  Execution  Debtor.  School  Trustees  v.  Snell,  19  111.  157; 

—  In  Swires  v.  Broiherline,  41   Pa.  S.  McCormick  v.  Wheeler,  36  111.  114. 

135,  80  Am.  Dec.  601,  it  was  considered  4.  Evans  v.  Robborson,  92  Mo.  192. 

immaterial  that  the  property  was  ad-  5.  Bottineau  v.  /Etna  L.  Ins.  Co.,  31 
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e.  Setting  Out  Terms  of  Sale.  —  In  some  states  it  is  held 
that  a  notice  of  sale  should  set  out  the  terms  on  which  the  prop- 
erty is  to"  be  sold.1 

/.  Setting  Out  Names  of  Parties.  —  By  the  better  prac- 
tice the  names  of  the  parties  to  the  execution,  especially  that  of 
the  defendant,  should  be  set  out  in  the  notice  of  sale.  But  in 
the  absence  of  a  statute  requiring  it,  a  sale  is  not  vitiated  by  the 
failure  of  the  notice  to  set  out  the  names  of  the  parties.* 

3.  Potting  Hotice.  —  In  many  states  the  statutes  require  the 
sheriff  to  post  the  notice  of  sale  in  one  qt  more  public  places.3 

4.  Newspaper  Advertisements.  —  With  reference  to  the  sale  of 
land   under    execution   the  statutes  generally  require  that  the 


Minn.  125,  wherein  a  notice  of  sale 
specifying  as  the  place  of  sale  "the 
front  door  of  the  court  house  "  in  a 
named  village,  when  in  fact  there  was 
no  court  house  nor  place  known  as  a 
court  house  in  such  village,  was  held 
void.  See  also  Burnet  v.  Denniston,  5 
Johns.  Ch.  (N.  Y.)  35;  Whicaker  v. 
Sumner,  7  Pick.  (Mass.)  551;  Hornby 
v.  Cramer,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  490;  Richards  v. 
Meeks,  11  Humph.  (Tenn.)  455. 

Notice  to  Defendant.  —  In  Hinson  v. 
Ilinson,  5  Sneed  (Tenn.)  322,  it  was 
held  that  the  notice  to  be  given  by  the 
sheriff  to  the  defendant  in  possession 
of  land  sold  by  him  at  execution  sale 
must  specify  the  place  of  said  sale; 
and  unless  such  place  be  specified, 
such  sale  is  void. 

Designation  of  County.  —  In  Duncan 
v.  Matney,  29  Mo.  368,  77  Am.  Dec. 
575,  it  was  held  (hat  the  advertisement 
might  omit  the  name  of  the  county  in 
which  the  lands  were  situate,  as  it  is 
generally  known  that  the  sheriff  of  one 
county  cannot  sell  lands  lying  in  an- 
other. 

Designation  of  Improper  Place.  —  An 
advertisement  wherein  it  is  proposed 
to  sell  land  at  an  improper  place  will 
be  quashed  on  motion.  Bornemann  v. 
Norris,  47  Fed.  Rep.  438. 

1.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S. 
Car.)  122. 

2.  Perkins  v.  Spaulding,  2  Mich.  157. 
Designation  of  Defendant  Unimportant. 

—  In  Chapman  v.  Morrill,  19  Hun  (N. 
Y.)  318,  it  was  said :  "  No  objection  is 
made  to  the  notice  except  that  the 
name  of  the  defendant  in  the  execution 
is  not  given.  The  statute  does  not 
seem  to  require  it.  The  noiice  is  to  be 
six  days;  it  must  describe  the  property 
to  be  sold  under  the  execution,  and  it 
must  slate  the  time  and  placx  of  thr* 

W 


sale;  all  this  was  done.  It  was  of  no 
importance  to  (he  public  whether  the 
execution  debtor  was  named  or  not." 
See  also  Citizens  Nat.  Bank  v.  Interior 
Land,  etc.,  Co.,  14  Tex.  Civ.  App, 
301. 

In  Illinois  and  Tennessee  it  has  been 
provided  by  statute  that  the  names  of 
the  plaintiff  and  defendant  in  the  ex- 
ecution shall  be  set  out  in  the  notice 
of  sale.  Jackson  v.  Spink,  59  111.  404; 
Arnold  v.  Dinsmore,  3  Coldw.  (Tenn.) 

235. 

Part  of  Defendants.  —  In  Harrison  v. 
Cachelin,  35  Mo.  79,  the  sheriff,  having 
an  execution  against  A,  B,  and  C, 
levied  it  upon  the  lands  of  B  and  C, 
and  in  his  advertisement  stated  that, 
by  virtue  of  an  execution  against  A 
"  and  others,"  he  had  levied  upon, 
etc.,  describing  the  time  and  place  of 
sale,  and  the  property  to  be  sold.  It 
was  held  that  the  advertisement  com- 
plied with  the  statute,  and  that  the 
title  of  B  and  C  passed  by  the  sheriff's 
sale  and  deed.  See  also  Horton  v. 
Bassett,  16  R.  I.  419;  Jeffries  v.  Bart- 
lett,  75  Ga.  230. 

8.  See  the  statutes  of  the  several 
states  and  the  following  cases: 

California.  —  Sheehy  v.  Graves,  58 
Cal.  449. 

Illinois,  — Jackson  v.  Spink,  59  111. 
404;  School  Trustees  v.  Snell,  10  111. 
156;  McCormick  v.  Wheeler,  36  III.  114; 
Hamilton  v.  Lubukee,  51  111.  415. 

Indiana.  —  Meredith  v.  Chancey,  59 
Ind.  466. 

Kentucky.  —  Lawrence  v.  Speed,  2 
Bibb  (Ky.)  401. 

Maine.  —  Grosvenor  v.  Little,  7  Me. 
376. 

Massachusetts.  —  Holmes  v.  Jot  dan, 
163  Mass.  147. 

Michigan.  —  Grand  Rapids  Nat. 
Hink  v.  Kritzrr,  116  Mich.  688. 
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sheriff  shall  not  only  post  advertisements  of  the  sale,  but  shall 
publish  notice  thereof  for  a  stated  period  in  some  newspaper.1 

Mississippi.  —  Selectmen  v.  Minor,  10  Illinois. —  Maass  v.    Hess,    140  111. 

Smed.  &  M.  (Miss.)  246.  576;  Crosby  v.  Kiest,  36  111.  App.  425; 

New  Jersey.  —  Cummins  v.  Little,  16  Garrett  v.  Moss,  20  111.  549;  Pearson  v. 

N.  J.  Eq.  48.  Bradley,  48  111.  250. 

New  York.  —  Olcott  v.  Robinson,  21  Indiana.  —  Smith  v.  Rowles,  85  Ind. 

N.  Y.  150;  Schmidt  v.  Barry,  (Buffalo  264;  Hill  v.  Pressley,  go  Ind.  447;  Mer- 

Super.    Ct.    Gen.    T.)    21    Civ.    Pro.  edith  v.  Chancey,  59  Ind.  466;  Lough- 

(N.  Y.)  21.  ridge  v.  Huntington,  56  Ind.  253;  Fox 

Humber  of  Notices.  —  Where  it  is  pro-  v.  Allensville,  etc.,  Turnpike  Co.,  46 

vided  by  statute  that"  notifications"  Ind.  31;  Rhoades  v.  Delaney,  50  Ind. 


of  the  sale  shall  be  posted  up  "in 
some  public  place  in  the  city  or  town 
where  the  land  lies,  and  also  in  two 
adjoining  cities  or  towns,  if  there  are 


468. 

Iowa.  —  Morrow  v.  Weed,  4  Iowa  77. 
Kansas. — McCurdy  v.  baker,  11  Kan. 
in;  Whitaker  v.  Beach,  12  Kan.  492; 
so  many  in  the  county,"  it  is  sufficient    Winton  v.  Wilson,  44  Kan.  146. 
to  post  up  one  notification  in  the  town        Kentucky.  —  Southard  v.  Pope,  9  B. 
where  the  land  lies,  the  plural  being    Mon.  (Ky.)  263. 


used  with  reference  to  several  cities  or 
towns  in  which  notifications  are  re- 
quired.    Holmes  v.  Jordan,  163  Mass. 

147. 

Posting  by  Defendant.  —  In  Allen  town 
Bank  v.  Beck,  49  Pa.  St.  394,  it  was 
held  that  the  fact  that  the  advertise- 
ments were  given  to  the  defendant  in 


Maine.  —  Caldwell  v.  Blake,  69  Me. 

458. 

Massachusetts.  —  Lewis  v.  Norton, 
164  Mass.  209. 

Michigan. — Grand  Rapids  Nat.  Bank 
v.  Kritzer,  116  Mich.  688;  Bacon  v. 
Kennedy,  56  Mich.  329. 

Minnesota.  —  Worley    v.    Naylor,    6 


the  execution  to  be  posted  was  not  a  Minn.  192. 

ground  of   legal  fraud,   it  appearing  Nebraska. — Smith  v.  Foxworthy,  39 

that  there  were  a  large  number  of  bid-  Neb.  214. 

ders,  from  which  it  was  to  be  presumed  New  York.  —  Wood  v.  Morehouse,  45 

that  he  had  posted  the  advertisements  N.  Y.  368;  Olcott  v.  Robinson,  21  N. 

in  public  places.  Y.  150. 

"Publio    Place."  —  In    Cummins    v.  North  Carolina.  —  Burton  v.  Spiers. 

Little,  16  N.  J.  Eq.  48,  it  was  said  that  92  N.  Car.  503. 

that  is  a   public   place   for  notice  of  Ohio.  —  Hagerman    v.   Ohio   Bldg., 

sale  which  is  likely  to  inform  persons  etc.,  Assoc,  25  Ohio  St.  186;  Craig  v. 

who  may   probably  become    bidders.  Fox,  16  Ohio  563. 


A  blacksmith's  shop  in  the  country, 
or  a  tree  at  an  intersection  of  public 
roads,  would  be  a  public  place  if  in  the 
vicinity  of  the  land;  but  not  if  many 


Pennsylvania.  —  McKee  v.  Kerr,  192 
Pa.  St.  164;  Hollister  v.  Vanderlin,  165 
Pa.  St.  248. 

Rhode  Island.  —  Reynolds  v.  Hoxsie, 


miles  distant  therefrom.  In  Austin  v.  6  R.  I.  463. 
Soule,  36  Vt.  648,  where  the  notice  had  South  Carolina.  —  Manning  v.  Dove, 
been  posted  inside  an  open  shed,  the  10  Rich.  L.  (S.  Car.)  395. 
court,  by  Kellogg,  J.,  said  that  a  pub-  Circulation  of  Newspaper.  —  In  Ne- 
lic  place  is  any  place  where  the  posted  braska  the  statute  providing  for  notice 
advertisement  "  would  be  likely  to  at-  of  sales  of  land  upon  an  execution 
tract  general  attention,  so  that  its  con-  does  not  require  that  the  newspaper  in 
tents  might  reasonably  be  expected  to  which  such  notice  is  published  shall 
become  a  matter  of  notoriety  in  the  have  a  general  circulation  in  any  par- 
vicinity,"  and  that  a  barn,  a  dwelling  ticular  city  or  portion  of  the  county, 
house,  a  shed,  or  even  a  rock  or  tree  Smith  v.  Foxworthy,  39  Neb.  214. 
might  answer  this  condition.  By  Whom  Proof  Made.  —  In  Illinois  the 
1.  In  addition  to  the  statutes  of  the  advertisement  may  be  published  in  a 


several  states  see  generally  the  follow, 
ing  cases: 

Georgia.  —  Frost  v.  Gibson,  59  Ga. 
600;  Bird  v.  Burgsteiner,  100  Ga.  486; 
Boyd  v.  McFarlin,  58  Ga.  208;  Lamb 
v.  Allen,  50  Ga.  207. 


newspaper  owned  by  a  corporation, 
and  under  Rev.  Stat.  111.,  c.  too,  par. 
1,  proof  of  publication  may  be  made 
by  the  authorized  agent  of  the  pub- 
lisher as  well  as  by  the  publisher. 
Maass  v.  Hess,  J40  111.  576. 
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Signing  by  Offioer.  —  In  New  Jersey  it  is  not  necessary  that  adver- 
tisements of  tte  sale  of  real  estate  should  be  signed  by  the  officer 
with  his  own  proper  signature.1 

5.  Objections  to  Hotioe.  —  Objections  to  the  sufficiency  of  a 
notice  can  be  made  only  by  the  defendant  in  execution  or  by 
some  person  in  privity  with  him,*  and  must  be  made  in  apt 
time.' 

6.  Waiver  of  Hotioe.  —  As  a  statute  requiring  notice  of  a  sale  is 
intended  for  the  benefit  of  the  debtor,  he  may,  it  seems,  waive 
its  provisions  and  consent  to  a  sale  without  the  statutory  notice,4 


Use  of  HandbilU .  —  Where  it  was  pro- 
vided by  statute  that  notice  of  the  sale 
should  be  published  in  a  newspaper, 
if  one  was  published  in  the  county 
where  the  sale  was  to  occur,  and  that 
notice  might  be  given  by  handbills  only 
when  there  was  no  newspaper  in  the 
county,  and  the  defendant  in  the  exe- 
cution,   who    was    the    proprietor    of 


or  newsDoy,  and  reading  it,  however  it 
may  be  with  respect  to  an  offense  by 
the  publisher  or  carrier  or  newsboy. 
A  Sunday  newspaper  is  not  an  unlaw- 
ful publication,  and  the  fact  that  per- 
sons engaged  upon  it  may  have  vio- 
lated the  statute  against  common  labor, 
in  preparing  and  circulating  it.  no 
more  affects  the  legality  of  the  notice 


the  only  newspaper   published  in  the    than  the  fact  that  the  sheriff  may  have 
county,  refused  to  publish  the  adver-    committed  some  offense  at  the  time  he 


tisement,  notice  by  handbills  was  held 
sufficient.  Walton  v.  Harris,  73  Mo. 
489. 

Designation  of  Newspaper  by  Court.  — 
The   Circuit    Court    has    no    original 


served  a  summons  would  affect  the 
legality  of  the  service.  In  one  case  as 
well  as  the  other  the  service  is,  in  fact, 
effectual  in  giving  actual  notice,  and 
we  see  nothing  in  the  common  law  or 


jurisdiction  to  grant  an  order  directing    our  statutes  which  would  warrant  us 


the  sheriff  to  publish  a  notice  of  sale  in 
any  particular  newspaper,  or  10  pre- 
vent him  from  publishing  it  in  any 
paper  he  may  have  selected.  State  v. 
Tual,  9  Ohio  Cir.  Dec.  42,  16  Ohio  Cir. 
Ct.  680. 
Sunday  Newspaper.  —  In  Shaw  v.  Wil- 


in  holding  that  such  publication  is 
illegal  or  invalid.  In  so  holding  we  ex- 
press no  opinion  concerning  the  wis- 
dom or  propriety  of  permitting  such 
publications  on  Sunday.  That  is  a 
field  which  this  court  properly  leaves 
to  others.     What  we  do  determine  is 


Ham?,  87  Ind.   158,  it  was  held  that  that  the  publications  here  in  question 

Rev.  Stat.  Ind.  1881,  §2000,  forbidding  are  legal." 

any  one  from  laboring  or  engaging  in  1.  Coxe  v.  Halsted,  2  N.  J.  Eq.  311. 

his  usual  avocation  on  Sunday,  pro-  Signing  by  Officer  in  Particular  Capao- 

hibited    the    publication    of    the    ad-  ity.  —  Although  an  execution  issued  on 

vertisement  in  a   Sunday  newspaper;  a  judgment  rendered  by  the  Supreme 

citing  Scammon  v.  Chicago,  40  111.  146.  Court,  when  executed  by  the  county 

This  view  is  ably  combated  in  Hast-  sheriff,  is  executed  by  the  latter  in  his 

ings  v.   Columbus,  42   Ohio  St.   585,  capacity  as  deputy  of  the  sheriff  of  the 

a  case   involving    the    publication   of  Supreme  Court,  it  is  immaterial  that 

an  ordinance  authorizing  a  municipal  he    signs    the    notice    of   sale   in   his 

improvement.      It     was     there     said:  capacity  as  county  sheriff  and  not  as 

"  When  the  citizen  receives  a  news-  such  deputy.     Ross  v.  Banta,  140  Ind. 

paper  containing  a  legal   notice,    and  120. 

reads  such  notice,  the  object  which  the  2.  McCormick    v.   Wheeler,    36   111. 

legislature  had  in  view  is  to  that  ex-  114;    Swiggart  v.    Harber,  5  111.  364; 

tent  accomplished,  and  such  publica-  Phillips  v.  Coffee,  17  111.  157;  Rigg  v. 

tion  is  quite  analogous  to  service  of  a  Cook,  9  III.  336. 

summons.  If  the  newspaper  is  mailed,  8.  McCormick  v.  Wheeler,  36  111.  114. 
the  citizen  commits  no  offense  what-  4.  Burroughs  v.  Wright,  16  Vt.  619. 
ever  by  receiving  it  at  the  post  office  on  Presence  of  Defendant  at  Sale. —  In 
Sunday,  and  reading  it;  nor  does  he  Carney  v.  Carney,  10  Yerg.  (Tenn.) 
commit  any  offense  by  buying  it  on  491,  it  was  said:  "  Where  the  defend- 
that  day  of  the  publisher  or  a  carrier  ant  is  present,  assisting  at  the  sale,  or 
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provided  such  waiver  is  made  in  good  faith  and  does  not  preju- 
dice the  rights  of  creditors.  *  # 

7.  Effect  of  Want  of  Botiee.  —  The  authorities  very  generally 
hold  that  statutes  requiring  notice  are  directory  rather  than 
mandatory,  and  that  mistakes  in  the  notice  or  even  a  failure  to 
give  notice  will  not  avoid  the  sale  as  against  a  purchaser  not  him- 
self in  fault.* 

by  other  act  evinces   his   willingness  erty  to  be  seized  on  execution,  a  notice 

that  it  should  go  on,  it  is  a  waiver  of  of    seizure    is    unnecessary,   and   the 

the  notice  required  by  the  act.  or  evi-  statutory  notice  before  advertising  is 

dence  that   such   notice  was  actually  waived.   Hewitts.  Stephens,  5 La.  Ann. 

given.     In  such  case  the  party  by  his  640. 

acts  would  show  that  he  possessed  all  Failure  to  Object.  —  In  Morris  v,  Hast- 
the  knowledge  he  wished,  or  that  ings,  70  Tex.  26,  it  was  held  that  no- 
would  be  useful  to  him.  As  the  no-  tice  of  the  sale,  being  for  the  benefit  of 
lice  required  by  law  is  for  his  benefit,  the  defendant,  would  be  considered 
he  may  waive  his  right  to  require  it.  waived  if  not  made  in  a  reasonable 
And  if  he  should  do  so,  either  by  ex-  time. 

press   words    or    by    acts    equivalent  1.  Gibbs    v.    Neely,    7   Walts  (Pa.) 

thereto,   he  shall   not    afterwards  be  305. 

heard  to  say  he  had  not  the  notice  Notice  of  Waiver.  —  Where  three  ex- 
required  by  law."  See  also  Munger  ecutions  are  levied  on  land,  and  the 
v.  Fletcher,  2  Vt.  524;  Huffman  v.  defendant  in  execution  consents  to 
Gaines,  47  Ark.  226;  Turner  v.  Wat-  waive  the  advertisement  of  the  sale, 
kins,  31  Ark.  429;  Griffith  v.  Bogert,  18  but  such  consent  is  not  known  to  the 
How.  (U.  S.)  158;  Noe  v.  Purchapile,  5  owners  of  one  of  the  executions,  a  sale 
Yerg.  (Tenn.)  215.  made  without  the  statutory  notice  is 

But  where  a  defendant  in  an  execu-  invalid,   and   the  sheriff   will   not  be 

tion  who  resided  on  the  land  levied  on  compelled   to  execute  a  deed   to  the 

was  present  at  the  sale,  but  did  not  aid  purchaser,  the  premises  having  been 

or  assist  in  the  sale,  it  was  held  that  purchased  by  the  plaintiffs  in  the  other 

this  was  not  a  waiver  of  the  statutory  executions.     Skinner  v.  Warren,  81  N. 

notice  in  writing.    Carney  v.  Carney,  Car.  373. 

10  Yerg.  (Tenn.)  491.  8.  Alabama.  —  Ware  v.   Bradford,  2 

Facts  Showing  Waiver.  —  A  sheriff  ad-  Ala.  676;  Brandon  v.  Snows,  2  Stew, 

vertiscd  certain  land  to  be  sold  on  ex-  (Ala.)  255;  Holly  v.  Bass,  68  Ala.  206; 

ecution  on  Saturday,  Jan.  5,  when  in  Ray  v.  Womble,  56  Ala.  32. 

fact  Friday  was  the  5th  of  that  month.  Arkansas,  —  Huffman  v.  Gaines,  47 

The  sheriff  was  informed,  before   the  Ark.   226;    Steward   v.   Pettigrew,   28 

day  of  sale,  of  the  error,  and  promised  Ark.  372;  Youngblood  v.  Cunningham, 

the  execution  debtor  to  postpone  the  38  Ark.  571. 

sale  to  some  day  which  should  be  California.  —  Frink  v.  Roe,  70  Cal. 
correctly  advertised.  The  sheriff,  how-  296;  Smith  v.  Randall,  6  Cal.  47; 
ever,  sold  the  land  under  the  execution  Harvey  v.  Fisk,  9  Cal.  93;  Shores  v. 
on  Friday,  Jan.  5,  at  public  sale,  to  the  Scott  River  Water  Co.,  17  Cal.  626; 
execution  creditor.  The  execution  Blood  v.  Light,  38  Cal.  649;  Simson  v. 
debtor,  apprised  of  such  sale,  informed  Eckstein,  22  Cal.  581;  Kelley  v.  Des- 
one  A  of  his  (the  debtor's)  inability  mond,  63  Cal.  517. 
to  redeem  the  land,  showed  him  Georgia.  —  Brooks  v.  Rooney,  11  Ga. 
the  boundaries,  and  consented  that  he  423;  Wallace  v.  Atlanta  Medical  Col- 
should  buy  it.  A  afterwards  bought  lege,  52  Ga.  164;  Hendrick  v.  Davis, 
the  land  of  the  purchaser  at  the  27  Ga.  167;  Johnson  v.  Reese,  28  Ga. 
sheriff's  sale.     It  was  held  that  if  the  353. 

execution  debtor  ever  had  a  right  to  Illinois,  —  Pollard   v.    King,   63   111. 

have  the  sheriff's  sale  vacated  on  ac-  36;  Osgood  v.  Black  more,  59  111.  261; 

count  of  the  mistake  in  the  advertise-  Jackson  v.  Spink,  59  111.  404;  Palmer 

ment  of    the    sale,    he    had,    by   his  v.  Riddle,  180  111.  461. 

conduct,  waived  that  right.     M'Clure  Indiana.  —  White    v.   Cronkhite,   35 

v.  M'Cormick,  5  Blackf.  (Ind.)  129.  Ind.  483;  Ross  v.  Banta,  140  Ind.  120; 

Where  the  Defendant  Points  Oat  Prop-  Ilollcraft  v.  Douglass,  115  Ind.  139. 
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however,  finds  support  in  Maine  *x  New 
Jersey*  and  Tennessee* 

YD.  Place  or  8ais  — L  Of  Batlty  —  a.  Discretion  of 
OFFICER.  —  In  the  absence  of  a  statute  regulating  the  place  of 
sale,  land  may  be  sold  at  such  place  as  in  the  sound  discretion  of 
the  sheriff  he  may  judge  best  for  the  persons  concerned.4 

b.  Door  of  County  Court  House.  —  As  a  rule,  however, 

the  statutes  regulate  the  place  of  sale  of  land  taken  on  execution, 

and  name  as  such  place  the  door  of  the  court  house  of  the  county 
in  which  the  land  is  situated.* 

Kansas.  —  Rounsaville  v.  Hazen,  33  advertisement. J  has  always  been  re- 
Kan.  71 ;  Moore  v.  Pye,  10  Kan.  352.  garded  as  sufficient  prima  facie  evi- 

Kemtucky. —  Lawrence    v.   Speed,   2  dence  of  the  fact.     Id  I  he  absence  of 

Bibb  (Ky.)  401;  KUby  v.  Haggin,  3  J.  such   recital   the   party   must  adduce 

J.  Marsh.  (Ky.)2o8.  other  proof." 

Massachusetts,  —  Whi taker    v.  Sum-  S.  Prater    v.    McDonough     7    Lea 

ncr,  7  Pick.  (Mass.)  551.  (Tenn.)  670;    Trott    v.    M'Gavock,    1 

Mississippi.  —  Selectmen  v.  Minor,  10  Yerg.  (Tenn.)  469;  Loyd  v.  Anglin,  7 

Smed.   A   M.  (Miss.)  246;    Hanks  v.  Yeig.  (Tenn.)  428;  Mitchell   r.    Lipe, 

Neai,  44  Miss.  212;  Minor  v.  Natchez,  8  Yerg.  (Tenn.)  179;  Richards  v.  Meets, 

4  Smed.  Sl  M.  (Miss.)  602.  ir    Humph.  (Tenn.)  455;    Carney    v. 

Missouri. — H  end  rick  son  n.  St.  Louis,  Carney,  10  Yerg.  (Tenn.)  491;  Rogers 

etc.,  R.  Co.,  34  Mo.  188;  Curd  v.  Lack-  v.  Jennings,  3  Yerg.  (Tenn.)  308;  Hin- 

land.  49  Mo.  451 ;  Draper  v.  Bryson,  son  v.  Hinson,  5  Sneed  (Tenn.)  322. 

17     Mo.     71;     Mitchell     v.    Nodaway  4.  Nesbilt  v.   Dallam,   7  Gill   &  J. 

County.     80     Mo.     257;     Hobein     v.  (Md.)  494;  G  randy  v.  Morris,  6  I  red. 

Murphy.  20  Mo.  447;  Houck  v.  Cross,  L.  (N.  Car.) 433;  Humphries  v.  Baxter, 

67  Mo.  151;  Young  v.  Schofield.   132  6  I  red.  L.  (N.  Car.)  437;  Howland  v. 

Mo.  650.  Pettey,  15  R.  I.  603. 

New  York.  —  Wood  v.  Morehouse,  Bctigaatioa  of  Place  hi  Hotfe*.  —  See 

45  N.  Y.  368.  supra,   VI.    2.  d.  Designating  Place  of 

North  Carolina.  —  Deo  v.  Woodson,  Sale. 

1  Hay  w.  (N.  Car.)  24;  Wade  v.  Sauod-  Adjournment  to  Another  Place.  —  See 
ers.  70  N.  Car.  270;  Doe  v.  Fulgham,  2  infra ,  IX.  4.  Change  of  Place  of  Sale. 
Murph.  (N.  Car.)  364;  Dula  v.  Seagle,  la  Louisiana  Garland's  Rev.  Code 
98  N.  Car.  458;  Cowles  v.  Hardin.  101  Prac.  (1894),  art.  66s,  provides  that  in 
N.  Car.  388;  Burke  v.  Elliott,  4  Ired.  the  country  a  sale  may  be  made  on  the 
L.  (N.   Car.)  355;    Bunoo   v.  Spiers,  plantations  which  are  to  be  sold  if  the 

02  N.  Car.  503;  Woodley  v.  Gilliam.  67  debtor  require  it.  The  demand  by 
N.  Car.  237;  Shaffer  v.  Bledsoe,  118  N.  the  defendant  that  the  sale  shall  take 
Car.  279.  place  on  the  plantation  must  be  season- 

South   Carolina.  —  Maddox  v.  Sulli-  ably  made.     Stockmeyer  v.  Tobin,  139 

van.  2  Rich.  Eq.  (S.  Car.)  4;  Turner  v.  U.  S.  176,  citing  Walker  v.  Villavaso. 

M'Crea,  1  Nott  &  M.  (S.  Car.)  12.  26  La.  Ann.  42. 

Texas.  —  Morris    v.     Hastings,     70  Sals  on  Promise*. —  Unless  required 

Tex.  26.  by  statute,  the  sale  of  real   property 

Wisconsin.  —  Collins    v.    Smith,    57  need  not  be  made  upon  the  premises. 

Wis.  284.  Nesbitt  v.  Dallam.  7  Gill  &  J.  (Md.)4Q4. 

1.  Grosvenor  9.   Little,   7   Me.  376;  28  Am.  Dec.  236;  Sowers  v.  Vie.  14  Pa. 

Benson  v.  Smith,  42  Me.  414.  St.  99;  Grandy  v.  Morris,  6  Ired.  L.  (N. 

S.  Den  v.  Philhower,  24  N.  J.  L.  796;  Car.)  433. 

Henderson  v.  Hays.  41  N.  J.  L.  387;  f.  Sheppard  v.  Shelton,  34  Ala.  652: 

Den  v.  Downam,  13  N.  J.  L.  136;  Os-  Annision  Pipe  Works  v.  Williams.  106 

borne  v.  Tunis,  25  N.  J.  L.  633.  Ala.  324;  Long  worthy  r.  Featherston. 

PrwimpH—    of    Advertisement  — In  65  Ga.  165;  Thacher  v.  Devol,  50  Ind. 

Osborne  v.  Tunis,  2$  N.  J.  L.  662,  it  30;  Jenners  v.  Doe,  9  Ind.  461;  Holmes 

was  said:  "  In  this  state  the  recital  in  v.  Taylor, 48  Ind.  169;  Koch  v.  Briiges, 

a  sheriff's  deed  of  a  compliance  with  45    Miss.    247;   Kane   v.    McCown,    55 

the  requirements  of  the  statute  [as  to  Mo.    1S1;    Mers  v.  Bell,   45  Mo.  333; 
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c  Validity  of  Sale  at  Improper  Place.  —  A  sale  of  land 
made   at   an    improper  place   or  at   a  place   other  than   that 

Erescribed   by   statute   is,  by   the  weight   of   authority,  void.1 
decisions  declaring  such  sales  to  be  only  voidable  are,  however, 
not  wanting.* 

2.  Of  Personalty  —  a.  Presence  of  Chattels.  —  It  is  a  very 
general  requirement  that  personal  property  sold  under  execution 
shall  be  either  present  at  the  place  of  sale  *  or  so  near  that  it  can 

Grandy  v.  Morris,  6  Ired.  L.  (N.  Car.)  1.  Cowgill  v.  Cahoon,  3  Harr.  (Del.) 

433;  Sinclair  v.  Stanley,  64  Tex.  67;  23;  Thacher  «/.  Devol,  50  Ind.  30;  Jen- 

Casseday  v.  Norris,  49  Tex.  613.  ners  v.   Doe,  9  Ind.  461:    Holmes  v. 

Execution  Issued  Out  of  Federal  Court.  Taylor,  48  Ind.  169;  Koch  v.  Bridges, 

—  In  Bornemann  v.   Norris,  47  Fed.  45  Miss.  247;  Mayers  v.  Carter,  67  N. 

Rep.  438,  it  was  held  that  a  sale  under  Car.  146;  State  v.  Rives,  5  Ired.  L.  (K. 

an  execution   issued  out  of  a  Circuit  Car.)  297;  Moody  v.  Moeller,  72  Tex. 

Court  of  the  United  States  must  be  635;  Sinclair  v.  Stanley,  64  Tex.   67; 

made  at  the  door  of  the  court  house  in  Howard  v.  North,  5  Tex.  200;  Casse- 

the  county   in   which   the    lands    are  day  v.  Norris,  49  Tex.  613;  Grace  v. 

situated,  particularly  when  the  defend-  Garnetl,  38  Tex.  156. 

ant  requires  it.    See  also  Casseday  v.  2.  Street  v.  McClerkin,  77  Ala.  580; 

Norris,  49  Tex.  613.  Nixon   v.  Cobleigh,   52  III.  387.     See 

Land  in  Two  Counties. —  A  sheriff's  also  Biggs  v.  Brickell,  68  N.  Car.  239, 

sale  of  a  tract  of  land  partly  in  his  own  wherein  it  was  held  that  a  sale  at  a 

and  partly  in  an  adjoining  county  is  place  other  than   that   prescribed   by 

valid  as  to  that  part  within  his  county,  statute  could  be  objected  to  only  by  the 

but  void  as  to  the  remainder.     Aired  defendant  in  execution  and  conferred 

v.   Montague,   26  Tex.  732.     To  the  title  on  the  purchaser, 

same  effect  is  Finley  v.  South  Carolina  8.  Alabama.  —  Foster  v.  Mabe,  4  Ala. 

Canal,  etc.,  Co.,  2  Rich.  L.  (S.  Car.)  402;  Andrews  v.   Keith,  34  Ala.  722; 

567.  Cawthorn  v.  McCraw,  9  Ala.  519. 

Gas  Plant  in  Several  Counties.  —  Where  Arkansas. — Rowan  v.  Refeld,  31  Ark. 

a  gas  company  has  its  main  office  in  648;  Kennedy  v.  Clayton,  29  Ark.  270. 

one  county  and  its  entire  property,  pipe  California.  —  Sheehy  v.  Graves,  58 

lines,  and  gas  wells  in  other  counties,  Cal.  449;  Smith  v.  Morse,  2  Cal.  524. 

a  sheriff's  sale  of  all  its  property  taking  Delaware.  —  Hazzard    v.   Burton,  4 

place  in  the  county  of  its  main  office  is  Harr.  (Del.)  62. 

valid.     Chester  Pipe,  etc.,  Co.  v.  Salts-  Georgia.  — Yoemans  v.  Bird,  81  Ga. 

burg  Gas  Co.,  8  Pa.  Dist.  427.  340. 

Partner's  Interest  in  Partnership  Prop-  Illinois.  —  Cook  v.  Timmons,  67  111. 

erty. —  In  Pennsylvania,  by  Act  April  203;    Marshall  v.  Moore,  36  111.  321; 

8,  1873  (P.  L.  65;  Bright.   Purd.   Dig.  Herod  v.  Bartley,  15   111.  58;  Tibbetts 

Laws  Pa.,  1894,  p.  1647),  it  is  required  v.  Jageman,  58  111.  43. 

that  the  sale  of  a  partner's  interest  in  Indiana.  —  Murphy  v.   Hill,  77  Ind. 

partnership  property  shall  take  place  129;  Foster  v.  Bringham,  99  Ind.  505; 

in  the  county  where  the  chief  place  of  Gaskill  v.  Aldrich,  41  Ind.  338;  Wright 

business  of  the  firm  is  located.     Hare  v.  Mack,  95  Ind.  332. 

v.  Com.,  92  Pa.  St.  141.  Kentucky.  —  Bostick  v.   Keizer,  4  J. 

Temporary   Court   House.  — The  sale  J.  Marsh.  (Ky.)  597;  Burns  v.  Ray,  18 

may  be  conducted  in  front  of  the  door  B.  Mon.  (Ky.)  392. 

of  a  building  occupied  and  used  as  a  Maine.  —  Penney  v.   Earle,  87   Me. 

court  house,  although  such  building  is  167;  Phillips  v.  Brown,  74  Me.  549. 

not  the  court  house  provided  by  the  Maryland.  —  Horsey  v.   Knowles,  74 

county.     Kane  v.  McCown,  55  Mo.  181.  Md.  602. 

Destruction  of  Court  House.  —  In  Long-  Michigan.  —  Winfield   v.  Adams,  34 

worthy  v.  Featherston,  65  Ga.  165,  it  Mich.  437;  Baker  v.  Casey,  19  Mich, 

was  held  that  where  the  court  house  220. 

had  been  burned  down,  and  the  weather  Missouri.  —  Eads    v.    Stephens,    63 

was  hot,   the  sheriff  might  make  the  Mo.  90;  Newman  v.  Hook,  37  Mo.  207. 

sale  in   a  shady  grove  near  by  and  in  New  Jersey  . —  Boylan  v.  Kelly,  36  N. 

full  view  of  the  court-house  site.  J.  Eq.  331. 
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Place  of  Sale.  SHERIFFS'  SALES.  Of  Personalty, 
be  readily  examined  by  the  bidders.1 

b.  Validity  of  Sale  in  Absence  of  Chattels.  —  By  the 

great  weight  of  authority  a  sale  of  personal  property  not  within 
the  view  of  the  bidders  is  void  and  confers  no  title  on  the  pur- 
chaser.9   There  are,  however,  authorities  which  hold  such  sales 

Afci*  York.  —  Stief  v.  Hart,  i  N.  Y.  stairs,  both  rooms  being  an  locked  and 

ao;  Hathaway  v.  Howell,  54  N.  Y.  97;  open  to  the  public;  Klopp  v.  Witmoyer, 

Harris  v.  Murray,  28  N.  Y.  574;  Stone-  43  Pa.  St.  219,  82  Am.  Dec.  561,  wherein 

bridge  v.   Perkins,   141  N.  Y.  1;  Lin-  a  sale  of  lumber  and  coal  was  con- 

nendoll  v.  Doe,  14  Johns.  (N.  Y.)222;  sidered  unexceptionable  notwithstand- 

Sheldon   v.   Soper,   14  Johns.  (N.  Y.)  ing  the  fact  that  a  portion  of  it,  perhaps 

352;  Burnell  v.  Johnson,  9  Johns.  (N.  a  quarter  of  it  in  value,  was  about  half 

Y.)  243;  Cresson   v.  Stout,   17  Johns,  a  mile  distant  from  the  place  of  sale. 

(N.    Y.)   116;    Warring    v.   Loom  is,   4  See  also  National  Bank  v.  Sprague,  20 

Barb.  (N.  Y.)  484;  Morgan  v.  Holla-  N.  J.  Eq.  159;  Bruce  v.  Westervell,  2 

day,   (N.   Y.   Super.  Ci.  Spec.  T.)  48  E.  D.  Smith  (N.  Y.)  440;  Shannon  v. 

How.    Pr.   (N.   Y.)  86;    Carpenter    v.  Tones,  12  I  red.  L.  (N.  Car.)  206;  Mc- 

Simmons,  (N.   Y.  Super.  Ct.  Gen.  T.)  Neeley  v.  Hart,  8  Ired.   L.  (N.  Car.) 

28  How.  Pr.  (N.  Y.)  12.  492;  Alston  v.  Morphew,  113  N.  Car. 

North  Carolina.  —  Smith  v.   Tritt,    1  460. 

Dev.  &  B.  L.  (N.  Car.)  241;  Blount  v.  Segregation  of  Chattels.  —  In  Warring 

Mitchell,   Tayl.  (N.  Car.)   131;    Ains-  v.  Loo  mis,  4  Barb.  (N.  Y.)  484,  there 

worth  v.  Greenlee,  3  Murph.  (N.  Car.)  was  a  levy  upon  "  thirteen  sheep,"  and 

470;  Blanton  v.  Morrow,   7  Ired.  Eq.  on   the  day  of    sale  the  defendant's 

(N.  Car.)47;  Doer.  M'Kinnie, 4 Hawks  sheep,      numbering      twenty-one     or 

(N.  Car.)  279;  Alston  s>.  Morphew,  113  twenty-two,  were  present,  and  the  offi- 

N.  Car.  460.  cer  sold  thirteen  of  them  without  des- 

Pennsylvania. —  Klopp  v.  Witmoyer,  ignating  them.     It  was  held  that  the 

43  Pa.  St.  219.  sale  gave  no  title  to  the  purchaser. 

South  Carolina.  —  Collins    v.   Mont*  2.  Stief  r.  Hart,  1  N.  Y.  20.    See  also 

gomery,  2  Nott  &  M.  (S.  Car.)  392.  Rowan  v.   Refeld,  31  Ark.  648;  Ken- 

Tennessee.  — Gift    v.    Anderson,    5  nedy  v.  Clayton,  29  Ark.  270;  Yoemans 

Humph.  (Tenn.)  577.  v.  Bird,  81  Ga.  340;  Tibbetts  v,  Jage- 

Texas. —  Brown  v.  Lane,  19 Tex.  203.  man,   58    111.  43;  Murphy  v.   Hill,  77 

Virginia.— Hamilton  v.  Shrewsbury,  Ind.  129;  Penney  v.  Earle,  87  Me.  167; 

4  Rand.  (Va.)  427.  Horsey  v.  Knowles,  74  Md.  602;  Cresson 

Waiver  of  Pretence  of  Chattels.  —  A  v.  Stout,  17  Johns.  (N.  Y.)  116;  Linnen- 

sale  of    growing  corn   may    be  con-  doll  v.  Doe,  14  Johns.  (N.  Y.)  222;  Shel- 

ducted  three  miles  from  the  field  in  don   v.  Soper,  14  Johns.  (N.  Y.)  352; 

which  it  stands,  by  the  consent  of  all  Blanton   v.   Morrow,   7  Ired.   Eq.  (N. 

the  parties  and  the  officer.    Cook  v.  Car.)  47;    Hyatt    v.    Vincennes    Nat. 

Timmons,  67  III.  203.     See  also  Gift  Bank,    113   U.   S.  408.      See    further 

v.  Anderson,  5  Humph.  (Tenn.)  577.  article  Executions  Against  Property, 

1.  Skinner  v.  Skinner,  4  Ired.  L.  (N.  vol.  8,  p.  527. 
Car.)  175,  wherein  it  was  held  that  a  Growing  Crops. —  In  Smith  v.  Tritt,  1 
sale  of  a  growing  crop  of  corn  made  by  Dev.  &  B.  L.  (N.  Car.)  241,  a  sale  of  a 
the  sheriff  while  he  was  not  in  or  im-  growing  crop  two  miles  from  the  place 
mediately  at  the  field,  but  near  enough  where  the  crop  stood  was  held  lobe 
to  be  in  plain  view,  so  that  bidders  void  and  to  convey  no  title  to  the  pur- 
saw  for  what  they  were  bidding,  was  chaser. 

valid;  Earle  v.  Gorham  Mfg.  Co.,  2  N.  Sale  at  Defendant'!  House  —  Goods  Not 

Y.  App.  Div.  460,  wherein  it  was  held  Exhibited. —  In  Ainswonh  v.  Greenlee, 

that  the  law  requiring  that   property  3  Murph.  (N.  Car.)  470,  9  Am.  Dec. 

sold  under  execution  shall  be  open  to  615,  the  sale  was  conducted  before  the 

the  inspection  of  the  bidders  was  sum-  door  of  the  defendant's  house,  and  the 

ciently  complied  with  where,  on  a  sale,  sheriff  sold  a  quantity  of  goods  which 

In  the  rotunda  of  an  hotel,  of  the  silver-  were  upstairs,  locked  in  a  room,  with- 

ware  of  the  hotel,  part  of  it  was  on  a  out  exhibiting  the  goods  or  particularly 

table  in  an  adjoining  room  and  the  re-  describing  them,  and  it  was  held  that 

mainder  was  in  the  storeroom  down-  the  purchaser  acquired  no  title. 
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to  be  merely  voidable.1 

VIE,  Time  of  Sale— 1.  Designation  by  Statute  —  Boxing  Lien  of 
Judgment.  —  In  some  states  the  statutes  provide  that  the  sale  may 
be  made  at  any  time  during  the  statutory  period  of  the  lien  of 
the  judgment.*  It  has  been  held,  however,  in  states  where  this 
practice  prevails,  that  due  diligence  should  be  used  in  holding 
the  sale  and  that  a  delay  for  an  unreasonable  time  in  making  a 
sale,  especially  where  it  is  caused  by  the  execution  plaintiff,  will 
impair  the  lien  of  the  execution.3 

Part  of  Chattel!  Present.  —  Where  part  Discretion  of  Sheriff.  —  At  common  law 

of   the  chattels  sold   under  execution  the  sheriff  may  use  his  own  discretion 

are  present  and  pan  are  not  present,  as  to  the  time  of  the  sale.     Caldwell  v. 

the  sale  is  valid  as  to  the  part  present.  Eaton,  5  Mass.  399. 

Linn  en  doll  v.  Doe,   14  Johns.  (N.  Y.)  8.  Pierce  v.  Kingsmill,  25  Barb.  (N. 

222.  YO631;  Price  v.  Shipps,  16  Barb.  (N. 

1.  Eads  v.  Stephens,  63  Mo.  90;  Y.)  585.  See  also  Russell  v.  Gibbs,  5 
Kean  v.  Newell,  1  Mo.  754;  Hazzard  v.  Cow.  (N.  Y.)  390,  where  ihe  rule  was 
Burton,  4  Harr.  (Del.)  62.  stated  to  be  that,  generally  speaking, 

Intention  to  Defraud.  —  The  sale  of  mere    delay    by    the    officer    without 

chattels  at  a  place  other  than  that  pre-  countenance    or    direction    from    the 

scribed  by  statute  will  not  defeat  the  plaintiff  in  execution  would  not  render 

sale,  where  the  circumstances  do  not  the  execution  dormant.  Cited  in  Benja- 

show  any  intention  to  defraud.     Caw-  min  v.  Smith,  4  Wend.  (N.  Y.)  332,  in 

thorn  v,  McCraw,  9  Ala.  519.  which   case  the  execution    was    con- 

2.  Bagley  v.  Ward,  37  Cal.  121;  Isaac  sidered  dormant,  because  the  officer, 
v.  Swift,  10  Cal.  71;  Rupert  v.  Dantz-  under  the  direction  and  with  the  acqui- 
ler,  12  Smed.  &  M.  (Miss.)  697;  Beirne  escence  of  the  plaintiff,  delayed  the 
v.  Mower,  13  Smed.  &  M.  (Miss.)  427;  sale  for  ten  months. 

Little  v.  Harvey,  9  Wend.  (N.  Y.)  158;  Excuse  for  Delay  —  Goods  in  Process  of 

Tufts  v.  Tufts,  18  Wend.  (N.  Y.)62i;  Manufacture.  —  In     Power     v%    Van 

Graff  v.  Kip,  1  Edw.  (N.  Y.)  619;  Pettit  Buren,  7  Cow.  (N.   Y.)  560,   the  levy 

v.  Shepherd,  5  Paige  (N.  Y.)  493;  Roe  was  made  on  hides  in  vats  undergo- 

v.  Swart,  5  Cow.  (N.  Y.)  294;  Dickin-  ing    the    process    of  tanning,    which 

son  v.  Collins,  1  Swan  (Tenn.)  516.  could  not   be  sold  without  sacrificing 

Designation  of  Time  in  Notice.  —  As  to  the  labor  that  had  been  bestowed  upon 

designating  the  time  of  sale  in  the  no-  them,  and  the  execution  was  not  con - 

tice   see  supra,   VI.    2.    c.  Designating  sidered  dormant  as  against  subsequent 

Time  of  Sale.  executions    because    the    plaintiff  di- 

In  Illinois,  by  statute,  a  judgment,  rected  that  the  sale  be  delayed  for  sev- 

when   an   execution   is  issued    within  eral  months  until  the  property  could 

one  year  from  the  rendition  of  thejudg-  be  sold  advantageously, 

ment,  continues  to  be  a  lien  for  seven  Growing    Crops.  —  In     Whipple    r. 

years;  but  a  sale  cannot  be  made  seven  Foot,  2  Johns.  (N.  Y.)4i8,  3  Am.  Dec. 

years  after  the  rendition  of  judgment,  442,  where  the  sheriff  levied  upon  im- 

although  the  execution  was  issued  and  mature  growing   wheat,   it   was  held 

levied  within  the  proper  time.     James  that  although  he  might  have  sold  the 

v.  Wortham,  88  111.  69;  Tenney  v.  Hem-  wheat  immediately,  which  would  have 

en  way,  53  111.  97;  Con  well  ».  Watkins,  entitled   the  purchaser  to  enter  for  the 

71  111.  488.  purpose  of    cutting    and    carrying  it 

In  Missouri,  under  a  statute  provid-  away,  yet  he   was  authorized  to  delay 

ing    that   the  lien   of    the    judgment  the   sale   until  the  crop  was  fit  to  be 

should  continue  for  five  years  from  its  harvested;  the  question  being  as  to  the 

rendition,  it  was  held  that  where  an  validity  of  the  part  sold  as  against  a 

execution  was  levied  before  the  expira-  subsequent  execution, 

tion  of  the  lien  of  the  judgment,  the  Undue  Haste  in  Sale. —  In  Perkins  v. 

lien  was  continued  until  the  execution  Proud,  62  Baro.  (N.  Y.)  420,  it  was  said 

of  the  writ,  and  a  sale  might  be  made  by  Mullin,  J.,  that  although  the  officer 

after    the    expiration    of    five    years,  had   the   power  to  levy  on    the  day 

Riggs  v.  Goodrich,  74  Mo.  108.  when  the  fi.  fa.  was  delivered  to  him, 
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Designation  of  Particular  Time.  —  In  some  states  a  specific  time  for 
the  sale  is  prescribed  by  statute ;  *  and  in  such  states  the  sale 
must  be  made  at  the  prescribed  time  or  it  will  be  set  aside.* 

2.  Advertised  Time.  —  A  sale,  unless  postponed,  should  be  made 
on  the  day  advertised  in  the  notice  of  sale.  A  sale  made  on  a 
day  other  than  that  advertised  is,  it  would  seem,  void.3 

3.  Sunday.  —  A  sheriff's  sale  cannot  be  made  on  Sunday.4 

4.  Holiday.  —  A  sheriff's  sale,  not  being  a  judicial  act,  may  be 

and  to  sell  at  the  expiration  of  six  where  ihe  court,  in  consequence  of  ex- 
days  therefrom,  yet  this  would  be  citement  in  the  county,  adjourned  at 
treated  as  an  exceedingly  harsh  pro-  an  unusually  early  hour  of  the  first  day 
ceeding,  and  the  court  would  interpose  of  its  session,  the  sheriff  was  excused 
between  the  debtor  and  the  officer  in  a  for  not  selling  at  that  term, 
proper  case  and  pre  (rent  the  oppression  8.  McConnel  v.  Gibson,  12  111.  128, 
of  the  debtor.  wherein  it  was  held  that  a  sale  fraudu- 

1.  Morey  v.  Hoyt,  65  Conn.  5x6;  Mc-  lently  made  on  a  day  other  than  that 
Clurg  v.  Dollarhide,  51  Mo.  347;  May-  named  in  the  notice  of  sale  should  be 
ers  v.  Carter,  87  N.  Car.  146.  set  aside;  Pickett  v.  Pickett,  31  Kan. 

In  Alabama,  under  statutory  provi-  727,  wherein  it  was  held  thai  a  sheriff's 
sions  that  the  officer  shall  execute  the  sale  of  land  made  a  few  minutes  prior 
writ  with  diligence,  and  "  if  practica-  to  the  time  at  which  the  sale  was  ad- 
ble,  perform  the  mandate  thereof  and  vertised  to  take  place  and  at  a  grossly 
make  return  of  his  acts  to  the  clerk  inadequate  price  should  be  set  aside, 
three  days  before  the  first  day  of  the  See  also  Wheatley  v.  Terry,  6  Kan.  427; 
return  term  of  the  writ,"  and  that  if  Wienskawski  v.  Wisner,  114  Mich. 
the  writ  be  not  executed  or  be  executed  271;  King  v.  Cushman,  41  111.  31. 
only  in  part  the  reason  why  it  is  not  Contra.  —  In  Reid  v.  Largent,  4  Jones 
executed  or  is  executed  only  in  part  L.  (N.  Car.)  454,  the  sale  was  on  Wed- 
shall  be  stated  in  the  return,  it  has  nesday,  whereas  it  should  have  been 
been  held  that  a  sale  of  land  made  by  on  Monday,  and  the  return  did  not 
the  sheriff  on  the  first  day  of  the  term  show  thai  it  had  been  postponed  from 
to  which  the  writ  was  returnable  is  day  to  day,  but  the  title  of  the  pur- 
void.     Sheppard  v.  Rhea,  49  Ala.  125.  chaser  was,  nevertheless,  upheld  upon 

In  Massachusetts  the  statute  (Pub.  the  ground  that  it  would  be  dangerous 
Stat.  Mass.,  C.  172,  §  3)  provides  that  to  purchasers  and  ruinous  to  plaintiffs 
when  land  is  taken  on  execution  the  in  executions  to  require  bidders  to  see 
officer  shall  complete  the  levy  without  that  the  officer  has  complied  with  all 
unnecessary  delay.  The  statute  fixes  his  duties.  CVrtV/jfMordecai  v.  Speight, 
no  definite  time  within  which  to  limit  3  Dev.  L.  (N.  Car.)  428;  Pope  v.  Brad- 
the  officer's  completion  of  the  sale,  and  ley,  3  Hawks  (N.  Car.)  16. 
the  delay  of  the  officer  is  immaterial.  Mistake  of  Sheriff.  —  In  State  v.  Byrd, 
if  no  rights  have  been  acquired  during  42  Ga.  629,  a  sheriff,  by  mistake,  sold 
the  delay.  Croacher  v.  Oesting,  143  property  on  a  day  other  than  thai  p re- 
Mass.  195,  citing  Bell  v.  Walsh,  130  scribed  in  the  notice,  but  discovered 
Mass.  163.  the  mistake  before  the  money  was  paid 

2.  Mayers  v.  Carter,  87  N.  Car.  146;  by  the  bidder.  It  was  held  that  he 
Loudermilk  v,  Corpening,  101  N.  Car.  could  not  be  compelled  by  mandamus 
649;  Wortham  v.  Basket,  99  N.  Car.  to  make  a  deed  and  deliver  possession 
70;  Morey  v.  Hoyt,  65  Conn.  516;  Mc-  to  the  bidder  on  his  tender  of  the 
Clurg  v.  Dollarhide,  51  Mo.  347;  Tan-  amount  of  his  bid. 

ner  v.   Sline,    18   Mo.   580;    Sarpy   v.  4.  Shaw   v.   Williams,   87   Ind.  158; 

Detchemendy,    31    Mo.    196;    Mitchel  Rogers  v.  Cawood,  1  Swan  (Tenn.)  142. 

v.  Gregg,  4  Mo.  37;  Merchants  Bank  See  further  article  Sundays  and  Holi- 

v.  Evans,  51  Mo.  335;  Bruce  v.  Leary,  days. 

55  Mo.  431;  Lynde  v.  Williams,  68  Mo.  Order  for  Sale.—  In  Stern's  Appeal, 

360;  Mers  v.  Bell,  45  Mo.  333;  Webster  64  Pa.  Si.  447,  it  was  held  that  a  sheriff 

v.  Woolbridge,  3  Dill.  (U.  S.)  74.  could  not  receive  on  Sunday  an  order 

Excuse  for  Failure  to  Sell.  —  In  Miichel  from  an  execution  plaintiff  to  make  a 

v.  Gregg,  4  Mo.   37,  it  was  held   that  sale. 
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made,  in  the  absence  of  special  statutory  inhibition,  on  a  legal 
holiday.  ■ 

5.  After  Betnrn  Day  —  a.  Personalty.  —  It  is  well  settled 
that,  in  the  absence  of  a  statute  requiring  a  sale  before  the  return 
day  of  the  execution,  a  sheriff  who  has  levied  on  personal  prop- 
erty before  the  return  day  may  sell  such  property  after  the  return 
day  without  any  new  process  from  the  court.3 

b.  Realty.  —  In  respect  of  real  property  the  law  is  not  so 

1.  Crabtree  v.  Whiteselle,  65  Tex.  Pennsylvania, —  Paxson's  Appeal,  49 
in.  See  also  article  Sundays  and  Pa.  St.  195;  Dor  ranee  v.  Com.,  13  Pa. 
Holidays.  St.  160;  Beale  v.  Com.,  7  Watts  (Pa.) 

Election  Day.  — In  King  v.  Piatt,  37  186;  Fitler  v.  Pat  ton,  8  W.  &  S.  (Pa.) 

N.  Y.  155,  it  was  held  that  a  judicial  455;    St.    Bartholomew's    Church    v. 

sale  made  on  the  day  of  an  election  Wood,  61   Pa.   St.  96;  McClenahan  v. 

was  not  for  that  reason  void.  Humes,  25  Pa.  St.  85;  Blythe  v.  Rich- 

2.  Alabama.  —  Evans  v.  Governor,  18  ards,  10  S.  &  R.  (Pa.)  261;  Spang  v. 
Ala.  659;  Bondurani  v.  Buford,  1  Ala.  Com.,  12  Pa.  Si.  358;  Lantz  v.  Worth- 
359;  Leavitt  v.  Smith,  7  Ala.  175.  ington,  4  Pa.  St.  153;  Miner  v.  Walter. 

California. — Clark   v.    Sawyer,    48  8    Phila.   (Pa.)   571;    Corlies   v.   Stan- 

Cal.  133;  Southern  California  Lumber  bridge,   5   Rawle  (Pa.)  286;    Cash   v. 

Co.  v.  Ocean  Beach  Hotel  Co.,  94  Cal.  Tozer,  1  W.  &  S.  (Pa.)  519. 

217.  South  Carolina. — Henderson  v.  Trim- 

Illinois. —  Phillips  v.  Dana,  4  111.  551 ;  mier,   32  S.   Car.   269;    Gassaway    v. 

Willoughby    v.    Dewey.    63   111.    246;  Hall,  3  Hill  L.  (S.  Car.)  289;  Toomer 

Corbin  v.  Pearce,   81   111.  461;  Wilson  v.  Purkey,  1  Mill  (S.  Car.)  323. 

v.  Gilbert,  58  111.  App.  651 ;  Hastings  v.  Tennessee. —  Lester's  Case,  4  Humph. 

Bryant,  115  III.  69;  Reddick  v.  Cloud,  (Tenn.)  383;  Overton   v.    Perkins,   10 

7  111.  670;  Launtz  v.  Gross,  16  111.  App.  Yerg.  (Tenn.)  328. 

329.  Vermont.  —  Barnard    v.   Stevens.    2 

Indiana.  —  Lowry  v.   Reed,  89  Ind.  Aik.  (Vt.)  429. 

442;    Rose   v.    Ingram,   98    Ind.    276;  Virginia.  —  Grandstaff    v.   Ridgely, 

Ewing  v.  Hatfield,  17  Ind.  513.  30  Gratt.  (Va.)  1;  O'Bannon  v.  Saund- 

Iowa.  —  Wright  v.  Howell,  35  Iowa  ers,   24  Gratt.    (Va.)  138;    Ballard  v. 

288.  Thomas,  19  Gratt.  (Va.)  14. 

Kentucky.  —  Keith  v.  Wilson,  3  Met.  West  Virginia.  —  Cocke rell  v.  Nich- 
(Ky.)  202;  Cox  v.  Joiner,  4  Bibb  (Ky.)  ols,  8  W.  Va.  159. 
94;  Rudd  v.  Johnson,  5  Lilt.  (Ky.)  19;  United  States.  —  Mason   v.  Bennett, 
Harrodsburg  Sav.    Inst.    v.   Chinn,  7  52  Fed.  Rep.  343;  Remington  v.  Lin- 
Bush  (Ky.)  539.  thicum,  14  Pet.  (U.  S.)  84;  Wheaton  v. 

Maryland.  —  Moreland   v.   Bowling,  Sexton,  4  Wheat.  (U.  S.)  503;  Dawson 

3  Gill  (Md.)  500;  Gaither  v.  Martin,  3  v.  Daniel,  2  Flipp.^U.  SO305;  Webster 
Md.  146.  v.  Woolbridge,  3  Dill.  (U.  S.)  74. 

Missouri.  —  Groner  v.  Smith,  49  Mo.  Season  of  Bale.  —  This  rule  is  based 

318;  Karnes  v.  Alexander,  92  Mo.  660;  on  the  theory  that  the  seizure  of  per- 

Huflf  v.  Morton,  94  Mo.  405;  Hombs  v.  sonalty  vests  in  the  officer  a  special 

Corbin,  20  Mo.  App.  497.  property  which  remains  in  him  until 

Nebraska.  —  Johnson    v.    Bemis,    7  divested  by  the  sale.      Bondurant  v. 

Neb.  224.  Buford,   1  Ala.  359;  Clark  v.  Sawyer. 

New  York.  — Hathaway  v.  Howell,  54  48  Cal.  133;  Doe  v.  M'Kinnle,  4  Hawks 

N.  Y.  97;  Perkins  r.  Proud,  62  Baib.  (N.    Car.)   279;   Smith    v.   Spencer,   3 

(N.  Y.)  420;    Devoe  v.  Elliott,  2  Cai.  Ired.  L.  (N.  Car.)  256;  Seawell  v.  Cape 

(N.  Y.)  243.  Fear  Bank,  3  Dev.   L.  (N.  Car.)  279; 

North  Carolina.  —  Hare  v.  Pearson,  Overton  v.   Perkins,  10  Yerg.  (Tenn.) 

4  Ired.  L.  (N.  Car.)  76;  Smith  v.  329;  Rogers  v.  Cawood,  1  Swan  (Tenn.) 
Spencer,  3  Ired.  L.  (N.  Car.)  256;  Den  142;  Young  ».  Smith.  23  Tex.  598. 
v.  Gaskins,  1  Dev.  L.  (N.  Car.)  295;  And  see,  as  to  the  nature  of  the  officer's 
Sanderson  v.  Rogers,  3  Dev.  L.  (N.  property  after  the  levy,  article  Execu- 
Car.)  38;  Doe  v.  M'Kinnie.  4  Hawks  tions  Against  Property,  vol.  8,  p. 
(N.  Car.)  279.  581  ct  seq. 
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clearly  defined.  The  weight  of  authority,  however,  is  apparently 
in  support  of  the  validity  of  a  sale  had  after  the  return  day  where 
the  levy  was  made  before  the  return  day.1  But  well-considered 
cases  are  not  wanting  which  hold  that  a  sale  cannot  be  made 
after  the  return  day  without  a  venditioni  exponas.* 

6.  Hour  of  Sale.  —  In  some  states  the  statute  fixes  the  hour  at 
which,  or  the  hours  between  which,  a  sheriff's  sale  should  take 
place.8     In  such  states  it  is  held  that  the  sale  must  be  made  at 

1.  California.  —  Southern  California  Ala.  299;  Sheppard  v.   Rhea,  49  Ala. 

Lumber  Co.  v.  Ocean  Beach  Hotel  Co.,  125. 
94  Cal.  217.  Mississippi. — Williamson  v.  William- 

lllinois.  —  Bell  in  gal  I    v.   Duncan,    8  son,  52  Miss.  725;  Lehr  v.  Doe,  3  Smed. 

111.  477;  Logsdon  v.  Spivey,  54  111.  104;  &  M.  (Miss.)  468. 

Willoughby   v.    Dewey,    63    111.    246;         North  Carolina.  —  Smith  v.  Spencer, 

Corbin  v.  Pearce,  81  111.  461;  Davis  v.  3  Ired.   L.  (N.  Car.)  256;   Seawell  v. 

Moore,  103  111.  445:  Phillips  v.  Dana,  Cape  Fear  Bank,  3  Dev.  L.  (N.  Car.) 

4  III.  551.  279;  Doe  v,  M'Kinnie,  4  Hawks  (N. 

Indiana.  —  Lowry  v.   Reed,  89  Ind.  Car.)  279;  Tarkinton  v.  Alexander,  2 

442;  Zug  r.  Laughlin,  23  Ind.  170;  Til-  Dev.  &  B.  L.  (N.  Car.)  87. 
lotson   v.    Doe,    5    Blackf.  (Ind.)  590;         Tennessee.  —  Rogers    v.    Cawood,    t 

Rose  v.  Ingram,  98  Ind.  276.  Swan  (Tenn.)  142;  Overton  v.  Perkins, 

Iowa.  —  Moomey  v.  Maas,  22  Iowa  10  Yeig.  (Tenn.)  328. 
380;  Stein  v.  Chambless,  18  Iowa  474;         Texas.  — Cain  v.  Woodward,  74  Tex. 

Childs  v.  McChesney,  20  Iowa  431.  549;  Johnson  v.  Caldwell,  38  Tex.  217: 

Kentucky.  —  Cox    v.   Joiner,  4  Bibb  Towns  v.  Harris,  13  Tex.  507;  Mitchell 

(Ky.)  94.  v.  Ireland,  54  Tex.  301;  Hester  v.  Du- 

Maryland.  —  Busey  v.  Tuck,  47  Md.  prey,  46  Tex.  626. 
171;  Clarke   v.  Bel m ear,    1   Gill  &  J.         United  Slates. — Dawson  v.  Daniel,  2 

(Md.)  443;    Manahan    v.   Sammon,   3  Flipp.  (U.  S.)  305. 
Md.  463;  Moreland  v.  Bowling,  3  Gill        Venditioni  Exponas.  —  As  to  the  writ 

(Md.)  500.  of  venditioni  exponas,  see  article  Vkn- 

Minnesota.  —  Petti n gill    v.   Moss,    3  ditioni  Exponas. 
Minn.  222.  8.  See   the   statutes  of    the  several 

Missouri. — Karnes  v.  Alexander,  92  states  and  the  following  cases:  Cole 

Mo.  660;  Huff  v.  Morton,  94  Mo.  405.  v.  Porter,  4  Greene  (Iowa)  510;  Ham- 

Nebraska.  —  Wyant   v.   Tu  thill,    17  mond   v.   Scott,    12   Mo.    8;   Evans  v. 

Neb.  495;   Johnson  v.   Bemis,  7  Neb.  Robberson,  92  Mo.   192;    Carnrick  v. 

224.  Myers,    14    Barb.    (N.    Y.)  9;    Grace 

New  York.  —  Jackson  v.  Browner,  7  v.   Garnett,   38   Tex.    156;  Howard  v. 

Wend.  (N.  Y.)  388;  Jackson  v.  Rose-  North,  5  Tex.  310. 
velt,    13  Johns.   (N.  Y.)  97;  Wood  v.        Sale  at  Unusual  Hour . —  In  Greenwood 

Colvin,  5  Hill  (N.  Y.)  228.  v.  Lehigh  Coal  Co.,  3  Pa.   L.  J.  23,  1 

South  Carolina. — Henderson  v.  Trim-  Pa.  L.  J.  Rep.  393,  it  was  held  that  the 

mier,  32  S.  Car.  269;  Gassaway  v.  Hall,  mere  fact  that  land  was  sold  after  ten 

3  Hill  L.  (S.  Car.)  289.  o'clock  at  night  was  not  of  itself  a  suffi- 

Virginia.  —  Grandstaff    v.   Ridgely,  cient  ground  for  setting  aside  the  sale; 

30  Gratt.  (Va.)  1;  O'Bannon  v.  Saund-  but  the  unusual  time  of  the  sale  was 

ers,  24  Gratt.  (Va.)  138.  considered   along   with  other   irregu- 

West  Virginia.  —  Cockerell  v.  Nich-  larities  as  sufficient  to  justify  the  vaca- 

ols,  8  W.  Va.  159.  tion  of  the  sale. 

United  States.  —  Remington  v.  Lin-        In  McNaughton  v.  McLean,  73  Mich, 

thicum,  14  Pet.  (U.  S.)  84;  Webster  v.  250,  it  was  held  that  an  execution  sale 

Wool  bridge,  3  Dill.  (U.  S.)  74.  made  in  the  evening,  between  nine  and 

8.  Alabama.  —  Morgan   v.    Ramsey,  ten  o'clock,  and  after  most  of  the  mera- 

15  Ala.  190;  Hawes  v.  Rucker,  94  Ala.  bersof  an  association  interested  therein 

t66;    Smith   v.    Mundy,   18  Ala.    182;  had  left  the  place  of  sale,  was  void,  at 

Barton  v.  Lock  hart,  2  Slew.  &  P.  (Ala.)  least  as  to  persons  having  knowledge 

109;  Bobo  v.  Thompson,  3  Slew.  &  P.  of  the  facts.     See  also  Rigney  r.  Small, 

(Ala.)  385;  Farmers'   Bank  v.  Reid,  3  60  111.  416. 
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or  during  the  prescribed  time,  or  it  will  be  void.1  But  a  sale  set 
for  a  certain  hour  may  be  made  at  any  time  before  the  expiration 
of  the  hour;  for  example,  a  sale  fixed  at  eleven  o'clock  may  be 
made  at  any  time  between  eleven  and  twelve  o'clock.* 

IX  Adjournment  of  Sale  —  1.  Power  to  Adjourn.  —  The  power 
of  an  officer  selling  under  an  execution  to  adjourn  the  sale  for 
good  cause  is  well  settled.3 

Discretion  of  Officer.  —  This  power,  by  the  agreement  of  the  authori- 
ties, rests  in  the  discretion  of  the  officer,4  and  he  has  been  held 
to  be  responsible  for  a  neglect  of  its  proper  exercise.5 

Delegation  of  Power.  —  The  power  vested  in  a  selling  officer  to 
adjourn  a  sale  cannot,  however,  be  delegated  by  him.* 

1.  Howard  v.  North,  5  Tex.  310,  Worthington,  4  Pa.  St.  153;  Donaldson 
wherein  it  was  said  that "  where  the  v.  Kerr,  6  Pa.  St.  486;  Aldrich  v. 
time  and  place  of  a  public  sale  are  pre-  Grimes,  14  R.  I.  219;  Aldrich  7/.  Wil- 
scribed,  the  sheriff  has  no  authority  to  cox,  10  R.  I.  405;  Blossom  v.  Mil- 
sell  at  any  other  time  or  place,  and  waukee,  etc.,  R.  Co.,  3  Wall.  (U.  S.) 
should  he  do  so,  his  acts  are  not  merely  196;  Mason  v.  Bennett,  52  Fed.  Rep. 
irregular,  but  void,  and  confer  no  343;  Keightley  v.  Birch,  3  Campb.  521. 
title;"  Cam  rick  v.  Myers,  14  Barb.  In  Mississippi  it  has  been  held  that 
(N.  Y.)  9,  wherein  it  was  held  under  a  without  special  authority  conferred  by 
statute  which  provided  that  a  sale  statute  a  sheriff  cannot  postpone  his 
under  execution  should  be  between  I  he  sales  from  day  to  day.  Enloe  1/.  Miles, 
hours  of  nine  A.  M.  and  the  setting  of  12  Smed.  &  M.  (Miss.)  147. 
the  sun,  that  a  sale  after  sundown  was  4.  Davis  v.  Pickett,  72  III.  483;  San- 
void.  See  also  Grace  v.  Garnett,  38  born  v.  Chambetlin,  101  Mass.  409; 
Tex.  156.  Seaman   v.  Riggins,  2  N.  J.  Eq.  214; 

Sale  Within  Prescribed  Time.  —  Where  Den  v.  Young,  12  N.  J.  L.  300;  Hoag- 

the  sheriff  conducts   the  sale   within  land  v.  Todd,  37  N.  J.  L.  544;  Tinkom 

the  hours  prescribed  by  statute,  it  is  v.  Purdy,  5  Johns.  (N.  Y.)  345;  Jewett 

not  ground  for  setting  it  aside  that  it  v.  Guyer,  38  Vt.  209;  U.  S.  v.  Drennen, 

took   place  at  an  earlier  hour  in  the  Hempst.  (U.  S.)  320. 

morning  than  is  usual  for  making  such  5.  Todd  v.  Hoagland,   36  N.  J.  L. 

sales.     Hammond  v.  Scott,  12  Mo.  8.  352.     Citing  Wright  v.  Child,  L.  R.  I 

Presumption  as  to  Time.  —  In  Iowa  the  Exch.  358. 
code  directs  that  execution  sales  shall  Abuse  of  Discretion. —  In  Seaman  v. 
be  made  between  nine  o'clock  in  the  Riggins,  2  N.  J.  Eq.  214,  Chancellor 
forenoon  and  four  o'clock  in  the  after-  Pennington  said:  "  A  sheriff  is  a  pub- 
noon.  A  notice  of  sale  fixed  the  time  lie  officer,  and  as  such  has  a  certain 
of  sale  as  between  the  hours  of  two  and  discretion  intrusted  to  him  by  law,  and 
five  o'clock  in  the  afternoon.  It  was  with  that  it  is  not  my  intention  or 
held  that  a  valid  sale  might  be  made  desire  to  interfere;  that  discretion  must, 
under  such  notice,  as  it  will  not  be  pre-  however,  be  a  legal  one,  and  the  court 
sumed  that  the  officer  sold  the  property  will  not  permit  such  an  exercise  of  it 
after  the  time  directed  by  the  code,  as  shall  work  injustice  and  wrong." 
Cole  v.  Porter,  4  Greene  (Iowa)  510.  See  also  Hoagland  v.  Todd,  37  N.  J.  L. 

8.  McGovern  v.  Union  Mut.  L.  Ins.  544;  Reynolds  v.  Hoxsie,  6  R.  I.  463. 

Co.,  109  111.  151.  6.  Wolfe  v.  Van  Metre,  27  Iowa  348. 

8.  Reynolds  v.  Hoxsie,  6  R.  I.  463;  Agreement  to  Postpone.  —  In  Perkins 

Jewett  v.  Guyer,  38  Vt.  209;  Perkins  v.  v.  Proud,  62  Barb.  (N.  Y.)  420,  an agree- 

Proud,  62  Barb.  (N.  Y.)  420;  Swortzell  ment  made  with  a  sheriff,  by  a  per- 

v.   Martin,    16   Iowa   519;    Russell   v.  son  interested  in  property  levied  on, 

Richards,  11  Me.   371;  Warren  v.  Le-  that  if  the  former  would  delay  a  sale 

land,  9  Mass.  265;    Reynolds  v.  Nye,  of  such  property  he  would  pay  and  dis- 

Freem.  (Miss.)  462;  Davis  v.  McCann,  charge  the  judgments  and  satisfy  the 

143  Mo.  172;  Weatherby  v.  Slape,  (N.  executions,  and  would  indemnify  and 

J.  1899)  43  Atl.  Rep.  898:  M' Donald  v.  save  the  sheriff  harmless  from  all  loss, 

Neilson,  2  Cow.  (N.  Y.)  139;  Lantz  v.  costs,  damages,  and  expenses  that  he 
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Adjournment  of  Sato.  SHERIFFS'   SA  LES.      Change  of  Place  of  Sale. 

2.  When  Sale  Should  Be  Adjourned  —  An  officer  should  adjourn 
a  sale  where  there  is  a  failure  of  bidders,  or  where  there  are  other 
circumstances  showing  that  the  property  will  be  sold  for  an 
unreasonably  inadequate  price.1 

3.  At  Instance  of  Plaintiff  —  In  some  states  it  is  held  that  the 
sheriff  should  adjourn  the  sale  when  he  is  directed  to  do  so  by 
the  plaintiff  in  the  execution.* 

4.  Change  of  Place  of  Sale.  —  An  officer  may  change  by  adjourn- 
ment the  place  of  sale,  provided  he  changes  it  to  a  place  which 
he  might  have  appointed  in  the  first  instance  as  the  place  of  sale.8 

might  sustain  or  suffer  in  consequence  Stay   of  Extortion.  —  In    Bryan    v. 
of  such  delay,  was  held  to  be  illegal  Hubbs,   69   N.  Car.  423,  it   was  held 
and   void.     See  also  Goodale  v.  Hoi-  that  it  was  the  duty  of  the  sheriff,  on 
ridge,  2  Johns.  (N.  Y.)  193.  receiving  official  information  that  the 
1.  Alabama.  —  Lankford  v.  Jackson,  execution  had  been  superseded  by  the 
21  Ala.  650;  Ray  v.  Womb) e,  56  Ala.  32.  taking  of  an  appeal,  to  stop  proceed- 
Illinois.  —  Herdman   v.  Cooper,  138  ings  and  to  return  the  writ  with  a  state- 
Ill.  583;  Breed  v.  Gorham,  108  111.  81;  ment  of  his  action   under  it  and  his 
Hastings  v.  Bryant,  115  III.  69;  Dob-  reason  for  ceasing  to  act. 
bins  v.  Peoria  First  Nat.  Bank,  112  111.  No  Bystanders  Except  Plaintiff. —  In 
553;  Holman  v.  Gill,  107  111.  467;  Rose-  McMichael  v.  McDermott,   17  Pa.  St. 
man  v.  Miller,  84  111.  297;  Cowen  v.  353,  Coulter,  J.,  said:  "  The  mere  fact 
Underwood,    16   111.    22;   Thornton   v.  that  there  was  no  bidder  but  the  plain- 
Boyden,  31  111.  200.  tiff  himself,  and  no  bystanders,  made 
Iowa.  —  Swortzell  v.  Martin,  16  Iowa  the  sale  collusive  and  invalid.     Under 
519.  such  circumstances  it  was  the  duty  not 
Mississippi.  —  Reynolds     v.     Nye,  only  of  the  officer,  but  of  the  plaintiff, 
Freem.  (Miss.)  462.  to  have  the  sale  adjourned.     For  the 
Missouri.  —  Conway    v.    Nolle,    11  principle  that  he  who  has  the  absolute 
Mo.  74;  Stale  v.  Moore,  72  Mo.  285;  control  of  the  sale  for  his  own  benefit 
Shaw  v.  Poller,  50  Mo.   281;  Davis  v.  cannot  be  a  purchaser  is  well  eslab- 
McCann,  143  Mo.  172.  lished,  unless  there  is  a  fair  competition 
New  Jersey. — Todd    v.    Hoagland,  of   bidders,   or  a  lawful    opportunity 
36  N.  J.  L.  352.  given  for  such  competition:  otherwise 
New  York.  —  M'Donald  v.  Neil  son,  the  property  of  the  debtor  might  be 
2  Cow.  (N.  Y.)  139.  sacrificed."     See  also  Ricketts  v.  Un- 
United  States.  —  U.  S.   v.  Drennen,  angst,  15  Pa.  St.  90;  Phelps  z/.  Conover, 
Hempst.  (U.  S.)  320.  25  111.  309.     But  see  Equitable   Trust 

England.  —  Keightley    v.    Birch,    3  Co.  v.  Shrope,  73  Iowa  297. 

Campb.  521.  8.  Morgan    v.    People,    59    111.    58; 

One  Bidder  Only. —  In  Illinois  it  has  Bush's  Appeal,  65  Pa.  St.  363;  Farrar 

been  held  that  the  statute  authorizing  v.  Wingate,  4  Rich.   L.  (S.  Car.)  35. 

a  sheriff  to  postpone  a  sale  for  want  of  See  also  Vanscoyoc  v.  Kimler,  77  111. 

bidders  did  not  authorize  adjournment  151.     See  further,  as  to  the  plaintiff's 

on  the  sole  ground  that  but  one  bidder  control   over    the    writ  of    execution, 

was  present,  where  he  was  willing  to  article  Executions  Against  Property, 

make  an  offer  fairly  adequate  to  the  vol.  8,  pp.  484,  485. 

value    of    the    property.      Gilbert    v.  Direction  by  Telegraph.  —  It  is  com- 

Watts-DeGolyer  Co.,  169  111.  129.  petent  for  the  plaintiff  in  execution  to 

Insufficient  Bid.  —  Where  land  of  the  direct  the  sheriff  by  telegraph  to  sus- 

value  of  eighteen  hundred  dollars  is  pend  a  sale  thereunder.      Morgan  v. 

put  up  for  sale,  and  no  more  than  five  People,  59  111.  58. 

dollars  is  bid,  the  sheriff  .should  not  8.  Penn   v.  Craig,  2  N.  J.  Eq.  495; 

proceed  with  the  sale,  bat  should  make  Jeweti  v.  Guyer,  38  Vt.  209. 

return  that  the  fi.  fa.  was  levied,  but  Opportunity  to  Inspect  Chattels. —  In 

that  the  properly  was  not  sold  for  want  Tinkom  v.  Purdy,  5  Johns.  (N.  Y.)  345. 

of  bidders,  and' should  wait  for  a  ven-  it  was  held   that  during  the  progress 

ditioni  exponas.    Henderson  v.  SuMjtt,  of  the  sale  the  officer  might  adjourn 

21  Ala.  626.  th?  sale  to  the  place  where  the  chattels 
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By  Whom  Made.  SHERIFFS*   SALES.  Officer  of  County. 

5.  Notice  of  Adjournment  —  a.  Fulness  of  Original  Notice. 
—  The  authorities  are  not  in  accord  as  to  the  notice  to  be  given 
when  a  sale  is  adjourned.  In  some  states  as  full  a  notice  must  be 
given  on  an  adjournment  as  was  required  for  the  sale  at  the  time 
and  place  originally  appointed.1 

b.  Public  Proclamation.  —  In  other  states  public  proclama- 
tion of  adjournment,  made  in  the  presence  and  hearing  of  persons 
assembled  at  the  time  first  fixed- for  the  sale,  is  held  to  be  suffi- 
cient.* 

6.  Effect  of  Adjournment  —  Withdrawal  of  Bid.  —  Where  a  bid  is 
made  at  a  sheriff's  sale  and  the  sale  is  adjourned,  the  bid  is  with- 
drawn by  implication.3 

X.  By  Whom  Made  — 1.  Officer  of  County.  —  A  sale  under  an 
execution  should  be  made  by  an  officer  of  the  county  in  which  the 
property  is  situated.4 

offered  for  sale  were  situated,  to  en  a-  execution,  and  the  sheriff  went  away, 
ble  bidders  to  see  them,  and  there  and  the  persons  assembled  at  the  sale 
complete  the  sale,  the  adjournment  of  dispersed.  About  an  hour  afterwards, 
the  sale  to  a  different  place  being  a  the  purchaser  having  refused  to  corn- 
matter  of  discretion  with  the  officer,  ply  with  the  conditions  of  sale,  the 
See  also  Wood  v.  Doane,  20  Vt.  612;  sheriff,  under  instructions  from  the 
Russell  v.  Richards,  11  Me.  371;  Fair-  complainant's  solicitor,  returned  10 
banks  v.  Benjamin,  50  Vt.  99.  the  place  of  sale,  and,  shortly  before 

1.  Jackson  v.  Spink,  59  111.  404;  the  expiration  of  the  advertised  hours 
Thornton  v.  Boyden,  31  111.  200;  Os-  of  sale,  publicly  announced  that  the 
good  v.  Blackmore,  59  111.  261;  Patten  sale  was  adjourned  for  two  weeks.  It 
v.  Stewart,  26  Ind.  395;  Montgomery  was  held  that  a  legal  adjournment  was 
v.  Barrow,  19  La.  Ann.  169;  Enloc  v.  not  thereby  effected,  an  advertisement 
Miles,  12  Smed.  &  M.  (Miss.)  147.  de  novo  being  necessary. 

Bale  under  Alias  Writ.  —  In  Luther  v.  8.  Donaldson  v.  Kerr,  6  Pa.  St.  486. 

McMichael,  6  Humph.  (Ten n.)  298,  it  8tay  of  Sale. —  Upon  the  service  of 

was  held  that  a  sale  of  land  by  virtue  orders  staying  the  sale,  the  sheriff  is 

of  an  alias  writ  of  venditioni  exponas,  authorized   to  relieve  from  their  bids 

under  advertisement  made  while  the  the  persons  to  whom  portions  of  the 

officer  held  a  previous  writ  in  his  hands,  property  had  been  already  struck  down 

is   valid    without    any  advertisement  before  notice  of  the  stay  had  reached 

after  the  issuance  of  the  alias.  them.     Bernheim  v.  Daggett,  (Brook- 

Signing    by  Officer.  —  An    advertise-  lyn  City  Ct.  Gen.  T.)  12  Abb.  N.  Cas. 

ment  in  a  newspaper  of  a  postpone-  (N.  Y.)  316. 

ment  of  a  sale,  inserted  immediately  Cure  of  Defective  Notice.  —  A  notice  of 

after  the  advertisement  of  (he  notice  a  sale  of  goods  taken  and  appraised  on 

of  the  sale,  need  not  be  signed  by  the  mesne  process,  defective  for  want  of 

officer  where  the  notice  is  so  signed,  sufficient  time,  is  not  cured  by  a  post- 

Osgood  v.  Blackmore,  59  111.  261.  ponement  of  the  sale  on  the  day  ap- 

2.  Coriell  v.  Ham,  4  Greene  (Iowa)  pointed  therefor  to  one  remote  enough 
455;  Russell  v.  Richards,  n  Me.  37T;  to  answer  the  statutory  requirement. 
Allen  v.  Cole,  9  N.  J.  Eq.  286;  Coxe  v.  The  officer  cannot  make  a  valid  sale  at 
Halsted,  2  N.  J.  Eq.  311;  Weatherby  the  adjournment  that  would  be  invalid 
v.  Slape,  (N.  J.  1899)  43  Atl.  Rep.  898.  if  made  on  the  day  originally  desig- 

After    Dispersal    of   Bystanders.  —  In  nated.     Sawyer  v.  Wilson.  61  Me.  529. 

Weatherby  v.   Slape,   (N.  J.   1899)  43  4.  Fambrough  v.   Amis,  58  Ga.  519; 

At!.  Rep.  898,  a  sheriff,  having  duly  Collins  t».  Hudson,  69  Ga.  684;  Hanby 

advertised  a  sale  of  real  estate  under  v.  Roe,  23  Ga.  132;  Bybee  v.  Ashby,  7 

execution,  struck  off  the  property  to  111.   15T;  Holmes  v.   Taylor,   48   Ind. 

the  highest    bidder  at   the   time   and  169;    Morrell    v.    Ingle,   23    Kan.    32; 

place  so   advertised.     Then   the   pur-  Treasier  v.  Fleisher,  7  W.  &  S.  (Pa.) 

chaser,   the   parties    concerned   in   th<*  137;  Terry    v.    O'Neal,    71    Tex     592; 
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By  Whom  Hade.  SHERIFFS'   SALES.      Where  Sheriff  It  Party. 

2.  Officer  or  Deputy.  —  A  sale  under  an  execution  directed 
merely  to  the  sheriff  as  such,  without  naming  him,  may  be  made 
either  by  the  sheriff  himself  or  by  his  deputy.1 

3.  Where  Sheriff  Is  Party.  —  A  sheriff  cannot  make  a  sale  under 
an  execution,  nor  can  one  of  his  deputies  do  so,  where  he  is 
entitled  to  the  benefit  of  the  execution.  In  such  case  it  is  usual 
to  direct  the  execution  to  the  coroner.* 

Aired  v.  Montague,  26  Tex.  732;  Terry    levy.     /VrTavlor,  C.  J.,  in  Beckerdile 

v.  Cutler,  14  Tex.  Civ.  App.  520.  v.  Arnold,  3  Hawks  (N.  Car.)  296. 

Deed  eood  in  Part  Only.  —  In  Finley  v. ,      1.  Lofland  r.  Ewing,  5  Lltt.  (Ky.)  42, 

South    Carolina    Canal,    etc.,    Co.,   2  holding  that  a  sale  under  execution  is 

Rich.  L.  (S.  Car.)  567,  the  defendant  in  a  ministerial  act.    See  also  Ogden  v. 

execution  owned  a  tract  of  land  which  Walters,    12   Kan.   282;     Tillotson    v. 

was  intersected  by  the  line  dividing  Cheetham,  2  Johns.  (N.  Y.)  63;  Tack- 

two  districts.    The  sheriff  of  one  of  the  son    v.   Collins,   3   Cow.   (N.    Y.)  89; 

districts  levied  on  sold  the  whole  tract  Newman   v.  Beckwith,  61   N.  Y.  205; 

and  made  a  deed  of  conveyance  for  it.  Glasgow  v.   Smith,   1   Overt.   (Tenn.) 

It  was  held  that  the  sheriff's  deed  con-  144;  Wroe  v.  Harris,  2  Wash  (Va.)  126; 

veyed  only  the  land  lying  in  his  own  Leveltv.  Farrar,  Cro.  Eliz.  294;  Parker 

district.  v.  Kett,  1  Salk.  95. 

Constable  of  Another  Township.  —  A  Implied  and  Necessary  Power  of  Deputy. 

constable  of  one  township  selling  per-  —  In  Tyree  z.  Wilson,  9  Gratt.  (Va  )  59, 

sonal  property  under  a  writ  directed  to  it  was  said:    "  It  being  impossible  for 

a  constable  of  another  township  is  a  the  high  sheriff  to  attend  personally  to 

mere  trespasser.     Gordon  v.  Camp,  3  everything  pertaining  to  his  office,  the 

Pa.  St.  349.  law,    from   the  necessity  of  the  case, 

Division  of  County.  —  On  Feb.  12, 1807,  allows  him  to  make  a  deputy,  and  im- 

an  attachment  was  issued  by  the  court  plicitly  gives  him  power  to  execute  all 

of  W.  county,  and  was.  on  the  13th  of  the  ordinary  offices  of  the  sheriff,  where 

the  same  month,  levied  on  a  tract  of  the  personal  presence  of  the  sheriff  is 

land.    Judgment  by  default   was  en-  not  required  by  law." 

tered  on  Oct.    15,    1807;  the  property  Deputy  of   Constable.  —  In    Pruit    v. 

was  on  motion  condemned,  and  a  writ  Lowry,  1  Port.  (Ala.)  101,  it  was  held 

of  venditioni  exponas    issued  on   the  that  the  sale  need  not  be  made  person- 

24th.  which  came  into  the  hands  of  the  ally  by  the  constable  who   made  the 

sheriff  on  the  28th.  and  the  sheriff  sold  levy,  and  that  a  sale  under  his  direc- 

the  property  under  it  on  Jan.  2,  1808.  tion,  and  with  his  acquiescence,  by  an- 

The  county  of  W.  was  divided  on  Nov.  other  constable,  was  not  void. 

16,  1807,  and  that  part  of  the  land  for  Sale  by  Private  Person  —  Authority  of 

which  this  ejectment  was  brought  lay  Attorney.  —  After  a  levy  upon  the  de- 

in  the  new  county  called  M.     It  was  fendant's  pioperty  his  attorney  has  no 

held  that  the  process  of  execution  for  authority  to  agree  with  the  plaintiff 

the  sale  of  the  land,  under  which  it  that    the    property    levied    on    shah 

was  sold  by  the  sheriff,  was  a  direction  be  sold  at   private  sale  by  a  person 

to  the  sheriff  to  sell  the  specific  property  other  than  the  sheriff.     Kronschnable 

which  was  already  in  his  possession  v.  Knoblauch,  21  Minn.  56. 

by  virtue  of  the  attachment,  and  was  8.  Chambers  v.   Thomas,   3   A.    K. 

already  condemned  by  the  competent  Marsh.  (Ky.)  536;  Collais  v.  McLeod, 

tribunal.     The  subsequent  division  of  8  Ired.  L.  (N.  Car.)  221;  May  v.  Wal- 

the  county  could  not  divest  his  vested  ters.  2  McCord  L.  (S.  Car.)47o;  Bower, 

interest  or  deprive  the  officer  of  the  r.  Jones,  13  Ired.  L.  (N.  Car.)  25.     See 

power  to  finish  a  process  which  was  further    as    to    the    direction    of    the 

already  begun.    Tyrell  v.  Rountree,  7  writ  to  the  coroner,  article  Executions 

Pet.  (U.  S.)464.     See  also  Ulshafer  v.  Against  Property,  vol.  8,  p.  385. 

Stewart,  71  Pa.  St.  170.  Sale  by  Deputy  of  Disqualified  Sheriff. — 

Sale  on  Order  of  Court.  —  A  sale  on  the  In  Riner  v.  Stacy,  8  Humph.  (Tenn.) 
order  of  the  County  Court,  pursuant  288,  it  was  said:  "  Nothing  can  be  bet- 
to  the  levy  of  an  execution  issued  by  a  ter  settled  than  that  a  sheriff  has  no 
justice,  can  be  made  only  by  the  sheriff,  right  to  an  execution  in  which  he  is 
and  not  by  the  officer  who  made  the  plaintiff.     And  upon   the  principle  of 
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By  Whom  Made.  SHERIFFS*  SALES.  Expiration  of  Term  of  Offiw. 

4.  Employment  of  Auctioneer.  —  The  sheriff  may  employ  an 
auctioneer  to  cry  the  sale,  but  must  himself  be  present  at  the  sale 
and  approve  of  the  striking  off  of  the  property.* 

5.  Expiration  of  Term  of  Office  —  a.  Personal  Property.  — 
An  officer  who  has  levied  on  chattels  during  his  term  of  office 
may  make  a  sale  of  the  chattels  after  the  expiration  of  his  term 
of  office  where  the  execution  or  a  writ  of  venditioni  exponas  is 
directed  to  him,  as  the  levy  vests  in  him  a  special  property  in  the 
chattels  which  is  not  divested  by  his  going  out  of  office.* 

b.  Real  Property.  —  But  >^hen  an  execution  is  levied  on 
land  the  officer  making  the  levy  acquires  no  interest  in  the  land 
and  is  not  entitled  to  its  possession.  The  levy  creates  a  lien 
only,  which  may  be  enforced  by  a  sale,  but  until  sale  and  deed 
the  title  and  right  of  possession  remain  in  the  execution  debtor. 

public  policy,  which  makes  it  unlaw-  turn  the  purchase  money.    Thurley  v. 

ful  for  the  sheriff  to  levy  his  own  exe-  O'Connell,  48  Mo.  27. 

cution,  it  is  held  to  be  unlawful  for  a  2.  Alabama.  —  Ryan    v.    Couch.  66 

deputy  sheriff  to  execute   process  to  Ala.  244;  Lea vitt  v.  Smith,  7  Ala.  175; 

which  he  is  a  party."  Bondurant    v.     Buford,    1    Ala.    359; 

1.  Galbraith    v.    Drought,   24   Kan.  Dennis  v.  Chapman,  19  Ala.  29. 

590;  Lord  v.  Richmond,  (N.  Y.  Super.  California.  —  Clark    v.    Sawyer,    48 

Ct.    Spec.   T.)  38    How.    Pr.   (N.   Y.)  Cal.  138. 

173.  Maine.  —  Tukey   v.   Smith,    18   Me. 

At  Expense  of  Defendant.  —  In  Wallis  125. 

v.  Shelly,  30  Fed.  Rep.  747,  it  was  held  Massachusetts.  —  Lawrence   v.    Rice, 

that  a  sheriff  had  no  right  to  employ  an  12  Met.  (Mass.)  527. 

auctioneer  at  the  expense  of  the  owner  Missouri.  —  Evans  r.  Ashley,  8  Mo. 

of  the  property  seized  on  the  execu-  177. 

tion,  in  the  absence  of  authority  from  New  Jersey. — State  v.   Roberts,   12 

the  owner  in   that    behalf.     See  also  N.  J.  L.  114. 

Woodgate    v.    Knatchbull,    2    T.    R.  North  Carolina.  —  Sanderson  v.  Rog- 

148.  ers,  3  Dev.  L.  (N.  Car.)  38;  Tarkinton 

Auctioneer  as    Agent  of   Officer.  —  A  v.    Alexander,    2   Dev.    &   B.   L.  (N. 

constable  having  an  execution  levied  Car.)  87. 

on    goods    belonging    to   the   debtor,  Tennessee.  —  State  Bank  v.  Beatty,  3 

which  were    being    sold    at    auction.  Sneed  (Tenn.)  305. 

After  a  conference  between  the  con-  Virginia.  —  Tyree  v.  Wilson,  oGratt. 

stable,   the   defendant,   and    the  auc-  (Va.)  59;  Ballard  v.  Thomas,  19  Gratt. 

tioneer,  the  latter,  in  the  constable's  (Va.)  14. 

presence,  announced  that  the  matter  Wisconsin.  —  Holmes  v.  Mclndoe,  20 

had  been  adjusted,  and  that  he  would  Wis.  657. 

proceed  with  the  sale  and  pay  over  to  England.  —  Clerk  v.  Withers,  2  Ld. 

the  constable  sufficient  of  the  proceeds  Raym.  1072;   Cooper  v.  Chitty,  1  W. 

to  satisfy  the  execution.     Accordingly  Bl.  65;  Doe  v.  Donston,  1  B.  &  Aid. 

the   sale   proceeded,   and  the  plaintiff  232. 

bought  goods,  for  which  he  paid  the  Venditioni  Exponas.  —  As  to  the  office 

auctioneer,  and  the  auctioneer  turned  of  and   necessity   for  a   writ  of  ven- 

the  money  over  to  the  constable.    The  ditioni  exponas,  see  article  Venditioni 

constable  then  produced  another  exe-  Exponas. 

cution,  hitherto  undisclosed,  and  levied  On  the  Death  of  an  Officer  who  has 

upon  the  property  bought  by  the  plain-  levied  on  chattel?,  his  personal  repre- 

tiff  and  carried  it  away.     It  was  held  sentatives  may  execute  the  venditioni 

that    the    constable     had     made     the  exponas.    Sanderson  v.  Rogers,  3  Dev. 

auctioneer  his  agent  in   making   the  L.  (N.  Car.)  38. 

sale,  and  that  by  subsequently  taking  Effect  of  Levy  on  Chattels.— See  article 

possession    of    the    property    he    dis-  Executions  Against  Property,  vol.  8, 

affirmed  the  sale  and  was  bound  to  re-  p.  581. 
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No  reason,  therefore,  exists,  as  in  the  case  of  a  levy  on  chattels, 
for  a  sale  by  the  officer  making  the  levy.  Accordingly  some 
authorities  hold  that  the  execution  on  the  writ  of  venditioni 
exponas  may  be  executed  by  either  the  old  or  the  new  sheriff.1 
Other  authorities  hold  that  the  sale  must  be  made  or  completed 
by  the  new  sheriff.* 

XI.  Conduct  of  Sale  —  1.  In  General*  —  As  the  officer,  in  mak- 
ing the  sale,  is  the  agent  of  both  the  debtor  and  the  creditor,1 
he  should  conduct  it  in  the  manner  that  will  be  most  beneficial 
to  both.4 

Following  Directions  of  Execution  Plaintiff.  —  He  should  obey  all  reason- 
able directions  of  the  execution  plaintiff.* 

Observance  of  Statutory  Requirement!.  —  The  officer  should,  of  course, 
observe  all  statutory  requirements  relating  to  the  sale.6 

1.  Elkinv.  People, 4  111.  207;  Lofland  4.  State  v.  Moore,  72  Mo.  285;  Mc- 
v.  Ewing,  5  Litt.  (Ky.)  42;  Alien  v.  Lean  County  Bank  v.  Flagg,  31  HI. 
Trimble,  4  Bibb  (Ky.)  21;  Clark  v.  290;  Ainsworth  v.  Greenlee,  3  Murph. 
Pratt,  55  Me.  546;  Busey  v.  Tuck,  47  (N.  Car.)  470,  9  Am.  Dec.  615.  See 
Md.  171;  Kane  :\  McCown,  55  Mo.  also  Be  van  v.  Byrd,  3  Jones  L.  (N. 
181;  State  v.  Roberts,  12  N.  J.  L.  114;  Car.)  397;  Smith  v.  Tritt,  1  Dev.  &  B. 
Jackson  v.  Collins,  3  Cow.  (N.  Y.)  89;  L.  (N.  Car.)  241. 

r uttle  v.  Jackson,  6  Wend.  (N.  Y.)  213;  Mode  of  Offering  —  Discretion  of  Officer. 

Fowble  v.  Rayberg,  4 Ohio 45;  Holmes  — Where  no  particular  mode  by  which 

v.    Mclndoe,  20  Wis.  657;  Sumner  i>.  the  sheriff  is  to  offer  property  for  sale 

Moore,  2  McLean  (U.  S.)  59.  is  pointed  out  or  provided  by  statute, 

Effect  of  Levy  on  Land. —  See  article  much  discretion  is  necessarily  allowed 

Lxkcutions    Against  Property,  vol.  to  him,  but  he  is  bound  to  make  as 

8.  p.  583.  much  as  he  can  out  of  the  property. 

To  Whom  Venditioni  Exponas  Directed.  Kean  v.  Newell,  1  Mo.  754,  14  Am. 

—  In  Purl  v.  Duvall,  5  Har.  &  J.  (Md.)  Dec.  321. 

69,  it   was  held   that  where  a  sheriff  Sale  According  to  Process. — The  sheriff 

seizes  property  under  a  n.  fa.  and  re-  must  sell  according  to  the  process  put 

turns  it  unsold  for  want  of  buyers  and  in  his  hands  and  his  levy  thereunder, 

goes  out  of  office,  the  venditioni  ex-  Frost  v.  Render,  65  Ga.  15. 

ponas  must  be  issued  to  him,  and  not  5.  Morgan  v.  People,  50,  111.  58.     See 

to  his  successor;  and  if  issued  to  his  also,  as  to  the  plaintiff's  control  over 

successor,  alibis  acts  under  it  are  void,  the    execution,     article     Executions 

See  also  article  Venditioni  Exponas.  Against  Property,  vol.  8,  p.  484. 

Sale  by  Marshal.  —  A  sale  of  land  by  6.  Conniff  v.   Doyle,   8  Phila.  (Pa.) 

a    marshal    on   a   venditioni  exponas  630;  Den  v.  Gaston,  24  N.  J.  L.  818; 

after  he  is  removed  from  office  and  a  Hart  v.  Benton-Bellefontaine  R.  Co., 

new  marshal  is  appointed  and  qualified  7  Mo.  App.  446. 

is  not  void.     Miner  v.  Cassat,  2  Ohio  Sale   of   Stock.  —  Since    the    sale  of 

St.  198;  Dooliule  v.  Bryan,  14  How.  shares  in  a  turnpike  or  other   incor- 

(U.  S.)  563.  porated  company  is  not  justifiable  at 

Death  of  Officer.  —  Land  seized  in  ex-  common  law,  the  statute  authorizing 

ecution    by  a  sheriff    may,   after  his  their   sale   must   be  strictly  pursued, 

death  before  sale,  be  sold  by  his  ex-  Howe  v.  Starkweather,  17  Mass.  240. 

ecutor    or    administrator.      Read    v.  Bale  of  Corporate  FranohiM. —  In  Tay- 

Stevens,  1  N.  J.  L.  306.  lor  v.  Jerkins,  6  Jones  L.  (N.  Car.;  316, 

2.  State  Bank  v.  Beatty,  3  Sneed  it  was  held  that  under  Rev.  Code  N. 
(Tenn.)  305;  Clark  v.  Sawyer,  48  Cal.  Car.,  c.  26,  §  9  (Code  1883,  §  671),  pro- 
13S;  Leshey  v.  Gardner,  3  W.  &  S.  viding  for  the  sale  under  execution 
(Pa.)  314;  Tarkinton  v.  Alexander,  2  of  franchises,  rights,  and  privileges 
Des.  &  B.  L.  (N.  C*r.)  87.  of  corporations,  and  section  10  (Code 

3.  Robinson  v.  Garth,  6  Ala.  204;  1883,  §  673),  providing  that  the  person 
Mill;  v.  Goodsetl.  5  Conn.  475;  Barnes  who  shall  satisfy  an  execution  with  all 
v.  Kcrlinger,  7  Minn.  82.  costs  thereon,  or  who  shall   agree  to 
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imposition  of  Terms.  —  He  cannot  impose  at  a  sale  any  terms  not 
warranted  by  the  writ  or  the  statute.1 

Discretion  of  officer.  —  In  all  sales,  however,  much  is  necessarily 
confided  to  the  discretion  of  the  officer  making  them.* 

2.  Sale  at  Public  Auction.  —  The  rule  is  very  general  that  a 
sheriff's  sale  must  be  made  at  public  auction.8 

3.  Designation  of  Property.  —  The  officer  should  clearly  desig- 
nate the  property  to  be  sold ; 4  and  therefore  a  sale  by  the  sheriff 
of  an  undesignated  part  of  a  large  tract  of  land,  there  being  no 
means  of  distinguishing  the  portion  sold  from  the  residue,  is  void.* 

4.  Division  of  Tract  into  Parcels,  —  In  some  states  the  officer  is 
required,  on  a  levy  on  land  susceptible  of  division,  to  divide  it 

take  such   franchise   for  the  shortest  made  at  auction  to  the  highest  bidder, 

period  of  time,  and  to  receive  during  etc.,  the  sheriff  had  no  right  to  sell  at 

such   time  all   such   fare  and  toll  as  private  sale  or  to  authorize  any  one 

such  corporation  would  by  law  be  en-  else  to  do  so. 

titled  to  demand,  shall  be  considered  At  Common  Law  the  sheriff  is  not 

as  the  highest  bidder,  no  bid  for  less  obliged  to  sell  goods  at  auction,  but 

than  the  amount  of  the  execution  and  may  use  his  own  discretion  as  to  the 

costs  should  be  received.  manner  of  the  sale,  and  if  either  party 

1.  Merwin  v.  Smith,  2  N.  J.  Eq.  182,  desires  the  sale  at  auction  he  must 
wherein  it  was  held  that  the  sheriff  bear  the  expense  of  ii.  Caldwell  v. 
could  not  impose  on  a  person  bidding  Eaton,  5  Mass.  399;  Lynch  v.  Com.,  6 
as  agent  for  the  execution  plaintiff  the  Watts  (Pa.) 495. 

requirement  that  he  give  security  for  Publio  Place.  —  In  Woodward  v.  Sart- 
the  performance  of  his  bid;  Stevenson  well,  129  Mass.  210,  it  was  held  that  a 
v.  Black,  1  N.  J.  Eq.  338,  holding  that  sale  at  public  auction  did  not  require 
where  a  sale  was  to  be  made  subject  that  the  sale  should  be  at  a  public 
to  the  payment  of  a  mortgage,  a  con-  place,  and  a  sale  at  the  officer's  office 
dition  added  by  the  sheriff:  "  and  the  in  his  dwelling  house  was  valid, 
several  bonds  secured  under  the  mort-  4.  Dcloach  v.  State  Bank,  27  Ala. 
gage  "  was  not  binding  on  the  pur-  437;  Jackson  v.  Delancy,  13  Johns.  (N. 
chaser.  Y.)  537;  Tackson  v.  Striker,  1  Johns. 
Deposit  on  Bid.  —  In  Irby  v.  Irby,  11  Cas.  (N.  V.)  284,  wherein  it  was  held 
Lea  (Tenn.)  165,  it  was  held  that  a  that  nothing  will  pass  at  a  sheriff's 
sheriff  may  demand  a  deposit  or  an  sale  but  what  is  then  known  and  pro- 
immediate  compliance  with  the  bid.  mulgated;     Wooters    v.    Arledge,   54 

2.  Nix  v.  Williams,  no  Ind.  234.  Tex.  395;  Fen  wick  t>.  Floyd,  1  Har.  & 
Citing  Jones  v.  Kokomo  Bldg.  Assoc,  G.  (Md.)  172:  Childs  v.  Ballou,  5  R.  I. 
77  Ind.  340;  Bardeusc.  Huber,  45  Ind.  537. 

235.  Gathering  of  Standing  Crop.  —  Where 

8.  Dickerman  v.  Burgess,  20  111.  266;  an  officer  sells  a  standing  crop  he  is 

Hutchinson  v.  Cassidy,  46  Mo.  431;  not    bound    to    proceed    further   and 

Hart  v.  Benton-Bellefontaine  R.  Co.,  gather  the  crop  so  as  to  deliver  actual 

7  Mo.  App.  446;  Mechanics'  Bank  v.  possession  after  severance,   but  it  is 
Pitt,  44  Mo.  364;  Owen  v.  Barksdale,  the  duty  of  the  purchaser  to  take  pos- 

8  Ired.  L.  (N.  Car.)  81;  Bingham  v.  session.    Shannon  v.  Jones,   12    Ired. 
Young,  10  Pa.  St.  395;  Klopp  v.  Wit-  L.  (N.  Car.)  206. 

mover,    43    Pa.    St.    219;     Swires    v.  5.  Wooters  v.  Arledge,  54  Tex.  395; 

Brotberline,  41  Pa.  St.  135;  Lynch  v.  Deloach   v.  State  Bank,  27  Ala.  437; 

Com.,  6  Watts  (Pa.)  495;  McMichael  Fenwick  v.  Floyd,  1  Har.  &  G.  (Md.) 

v.  McDermott,  17  Pa.  St.  353;  Conniff  174;    Marmaduke  v.   Tennant,    4    B. 

v.  Doyle,  8  Phila.  (Pa.)  630;  U.  S.  v.  Mon.  (Ky.)  210. 

Vestal,  4  Hughes  (U.  S)  467.  Reservation    of    Emblements.  —  In    a 

California    Statute. —  In    Sheehy    v.  sale  of  land  the  sheriff  cannot,  unless 

Graves,  58  Cal.  449,  it  was  held  that  commanded,   reserve    emblements  or 

under  a  statute  providing  that  all  sales  away-going  crops.    Howell  v.  Schenck, 

of  property  under  execution  must  be  24  N.  J.  L.  89. 
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and  sell  it  in  parcels  so  that  no  more  will  be  sold  than  is  neces- 
sary to  satisfy  the  execution.1 

Divlalon  by  Defendant.  —  In  a  few  states  the  defendant  may  make 
a  plan  or  scheme  of  division  in  accordance  with  which  the  officer 
is  required  to  sell.* 

5.  Sale  in  Parcels  or  En  Masse  —  a.  Necessity  of  Sale  in 
Parcels.  —  As  a  general  rule  an  officer  having  several  distinct 
parcels  of  land  or  several  articles  of  personal  property  to  sell  under 
an  execution  should  offer  the  several  parcels  or  articles  for  sale 
separately.8 


1.  Georgia.  —  Will  banks  v.  Untriner, 
98  Ga.  801. 

Illinois.  —  Phelps  v.  Conover,  25  111. 
312;  Cowen  v.  Underwood,  16  111.  22. 

Indiana,  —  Reed    v.    Diven,    7    Ind. 


present  at  the  sale  he  waives  a  compli- 
ance  with  the  statute   by  his   failure 
to  demand  it.     Reynolds  v.  Tenant,  51 
Ark.  84. 
Sales  under  Special   Executions.  —  In 


189;    Wright  v.  Yetts,    30   Ind.    185;    Iowa  it  has  been  held  that  the  section 
Beaton  v.  Wood,  17  Ind.  260;  Nelson    of  the  code  which  provides  that"  atany 


v.  Bronnenburg,  81  Ind.  193;  Gregory 
v.  Purdue.  32  Ind.  453;  Drake  v. 
Murphy,  42  Ind.  82;  Hardeus  v. 
Huber,  45  Ind.  235;  Wright  v.  Mack, 
95  Ind.  332. 

Iowa.  —  Burmeister  v.  Dewey,  27 
Iowa  468. 

Missouri.  —  Sheehan  v.  Stackhouse, 


time  before  nine  o'clock  a.  m.  of  the 
day  of  the  sale  the  defendant  may  de- 
liver 10  the  officer  a  plan  of  division  of 
the  land  levied  on,  subscribed  by  him, 
and  in  that  case  the  officer  shall  sell 
according  to  said  plan  so  much  of  the 
land  as  maybe  necessary  to  satisfy  the 
debt  and  costs,  and  no  more,"  applies 


10  Mo.  App.  469;  Rector  v.  Hartt,  8    to  sales  under  special  as  well  as  under 


Mo.  448;  Hicks  v.  Perry,  7  Mo.  346. 

New  York.  —  Grofif  v.  Jones,  6  Wend. 
(N.  YO522;  Woods  v.  ftfonell,  1  Johns. 
Ch.  (N.  Y.)  502. 

Otegon.  —  British  Columbia  Bank  v. 
Page,  7  Oregon  454. 

Texas. — Atcheson  v.  Hutchison,  51 
Tex.  223. 

Statute  Directory  Merely.  —  In  Mis- 
souri it  has  been  held  that  the  pro- 
vision that  where  an  execution  is 
levied  upon  real  estate  the  sheriff  shall 
divide  it,  if  susceptible  of  division,  and 
sell  so  much  thereof  as  will  be  suffi- 
cient to  satisfy  the  execution  is  di- 
rectory  merely;    and   where   he   who 


general  executions.   Taylor  v.  Trulock 
59  Iowa  558. 

DeflniteneM  of  Plan.  —  Where  the  plan 
of  division  furnished  to  the  officer  by 
the  defendant  is  such  as  to  be  easily 
intelligible  to  a  person  acquainted  with 
the  land,  and  is  certain  in  the  sense 
that  it  can  be  made  certain,  the  officer 
should  not  disregard  it.  Taylor  v. 
Trulock,  59  Iowa  558. 

8.  Alabama.  —  Wheeler  v.  Kennedy, 
1  Ala.  292;  Anniston  Pipe  Works  v. 
Williams,  106  Ala.  324. 

California. — Vigoureux  v.  Murphy, 
54  Cal.  346;  San  Francisco  v.  Pixley, 
21  Cal.  57;  Browne  v.  Ferrea.  51  Cal. 


seeks  to  sustain   the   method  of  sale  552;    Riddell  v.  Harrell,  71  Cal.  254; 

pursued  by  the  officer  shows  its  justice  Georgeson  v.  Consumers'  Lumber  Co., 

and  expediency,  the  sale  will  not  be  (Cal.  1892)31  Pac.  Rep.  257;  Smith*/, 

disturbed  on  the  ground  that  there  was  Randall,  6  Cal.  47. 


no  subdivision.  Sheehan  v.  Stack- 
house,  10  Mo.  App.  469. 

2.  Reynolds  v.  Tenant,  51  Ark.  84; 
Feild  v.  Dortch.  34  Ark.  399;  Young- 
blood  v.  Cunningham,  38  Ark.  571; 
Taylor  v.  Trulock,  59  Iowa  558. 

Waiver  of  Compliance  with  Statute.  — 


District 0/  Columbia.  —  Hart  v.  Hines, 
10  App.  Cas.  (D.  C.)  366. 

Georgia. — Van  Dyke  v.  Martin,  53 
Ga.  221;  Ansley  v.  Wilson,  50  Ga.  418. 

Illinois.  —  Phelps  v.  Conover,  25  111. 
309;  Day  v.  Graham,  6  111.  435;  Gra. 
ham   v.   Day,   9   III.   389;    Rigney  v. 


In  Arkansas  it  has  been  held  that  the  Small,  60  111.  416;  Berry  v.  Lovi,  107 

statutory  requirement,  that  lands  shall  III.  612;    Douthett  v.   Kettle.  104  III. 

be  sold  under  execution  in  tracts  con-  356;  Bradley  v.  Luce,  99  111.  234;  Lur- 

taining  not  more  than  forty  acres,  as  ton  v.  Rodgers,  139  111.  554;  Cohen  v. 

the    owner    may  direct,  is  directory;  Memrd,  136  III.  130;  Smith  v.  Huntoon, 

and  where  the  owner  of  the  lands  is  \^\  III.  24;  Brown  v.  Duncan.  132  111. 
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Sale  in  Parcels  Impracticable.  —  Property  may,  however,  be  sold  en 
masse  where  a  separate  offer  of  each  parcel  is  impracticable  or 
where  it  is  clear  that  thereby  a  better  price  will  be  realized  than 
on  separate  offers.1 

413;    Morris   v.   Robey,    73    111.    462;  2  Yeates  (Pa.)  516;  Grim  v.  Rein  bold, 

Mixer  v.  Sibley,  53  111.  75;    Ridenour  148  Pa.  St.  446. 

v.  Shideler,  5  III.   App.  180;  Flood  v.  South  Carolina. — Hammett  v.  Farmer, 

Pretty  man,  24  111.  597;  Co  wen  v.  Un-  26  S.  Car.  566. 

derwood,  16  111.  22;  Stoker  v.  Greenup,  Tennessee.  —  Stephens   v.   Taylor,  6 

18  111.  27;  McMullen  v.  Gable,  47  111.  Lea  (Tenn.)  307;  Winters  v.  Burford, 


67;  Winchell  v.  Edwards,  57  111.  41. 

Indiana.  —  Weaver  v.  Guyer,  59  Ind. 
195;  Banks  v.  Bales,  16  Ind.  423;  Piel  v. 
Brayer,  30  Ind.  332 ;  Barnes  v.  Zoercher, 
126  Ind.  434;  Brake  v.  Brownlee,  91 
Ind.  359;  Bardeus  v.  Huber,  60  Ind. 
132;  Whisnand  v.  Small.  65  Ind.  120. 


6  Cold  w.  (Tenn.)  328. 

Texas.  —  New  England  L.  &  T.  Co. 
v.  Avery,  (Tex.  Civ.  App.  1897)  41  S. 
W.  Rep.  673. 

Wisconsin.  —  Vilas  v.  Reynolds,  6 
Wis.  214. 

United  Stales.  —  Iron  City  Nat.  Bank 


Iowa.  —  Bradford  v.  Limpus,  13  Iowa    v.  Siemens- Anderson  Steel  Co.,  14  Fed. 
424;  Boyd  v.  Ellis,  n  Iowa  97;  White    Rep.  150. 

v.  Watts,  18  Iowa  75;  King  v.  Tharp,        Season  of  Bole. —  This  rule  has  been 
26  Iowa  283;  Wood  v.  Young,  38  Iowa    devised  to  increase  competition  at  the 

sale  and  to  prevent  a  sale  of  more 
property  than  is  necessary  to  satisfy 
the  execution.  Wheeler  v.  Kennedy, 
1  Ala.  292;  Jones  v.  Davis,  2  Ala.  730; 
Lynch  v.  Reese,  97  Ind.  360;  Hewson 
v.  Dygert,  8  Johns.  (N.  Y.)  333;  Tier- 
nan  v.  Wilson.  6  Johns.  Ch.  (N.  Y.) 
411;  Woods  v.  Monell,  1  Johns.  Ch.  (N. 
Y.)  502;  Smith  v.  Meldren,  107  Pa.  St. 
348. 

1.  Illinois.  —  McLean  County  Bank 
v.  Flagg,  31  111.  290. 

Massachusetts.  —  Bergin  v.  Hay  ward, 
102  Mass.  414. 

Michigan.  —  Geney  v.  Maynard,  44 
Mich.  578. 

Missouri.  —  Carson    v.    Walker,    16 


103. 

Kansas.  —  Johnson  v.  Hovey,  9  Kan. 
61;  Bell  v.  Taylor,  14  Kan.  277. 

Kentucky.—  Humpich  v.  Drake,  (Ky. 
1898)  44  S.  W.  Rep.  632. 

Michigan.  —  Udell  v.  Kahn,  31  Mich. 
197;  Holton  v.  Moody,  117  Mich.  321. 

Minnesota.  —  Tillman  v.  Jackson,  1 
Minn.  183;  Lamberton  v.  Merchants' 
Nat.  Bank,  24  Minn.  281:  Mohan  v. 
Smith,  30  Minn.  259. 

Missouri.  —  Hicks  v.  Perry,  7  Mo. 
346;  Lisa  v.  Lindell,  21  Mo.  127;  Fine 
v.  St.  Louis  Public  Schools,  30  Mo.  166; 
State  v.  Yancy,  61  Mo.  397. 

Nebraska.  —  Laughlin  v.  Schuyler,  1 
Neb.  409. 


New  Jersey.  —  Lennon  v.  Heindel,  56    Mo.  68;  Hammond  v.  Scott,  12  Mo.  8. 


N.  J.  Eq.  8;  Penn  v.  Craig,  2  N.  J.  Eq. 
495;  Boylan  v.  Kelly,  36  N.  J.  Eq.  331. 
Neio  York.  —  Morgan  v.  Holladay, 
(N.  Y.  Super.  Ct.  Spec.  T.)  48  How. 
Pr.  (N.  Y.)  86;  Tugwell  v.  Bussing, 
(Supm.  Ct.)  48   How.    Pr.  (N.  Y.)  89; 


Nebraska.  —  Eaton  v.  Ryan,  5  Neb.  47. 

New  Jersey.  —  National  Bank  v. 
Sprague,  20  N.  J.  Eq.  159;  Vanduyne 
v.  Vanduyne,  16  N.  J.  Eq.  93^ 

New  York.  —  Neilson  v.  Neilson,  5 
Barb.  (N.  Y.)  565;  Tiernan  v.  Wilson, 


Cunningham  v.  Cassidy,  17  N.  Y.  276;    6  Johns.  Ch.  (N.  Y.)4ii. 


Cresson  v.  Stout,  17  Johns.  (N.  Y.)  116; 
Margin  v.  Wicks,  92  Hun  (N.  Y.)  155; 
Ames  v.  Lockwood,  (Supm.  Ct.)  13 
How.  Pr.  (N.  Y.)  555;  Jackson  v.  New- 
ton, 18  Johns.  (N.  Y.)  355. 

North  Carolina.  —  Be  van  v.  Byrd,  3 
Jones  L.  (N.  Car.)  397;  State  v.  Mor- 
gan, 7  Ired.  L.  (N.  Car.)  387;  Brodie  v. 
Seagraves,  Tayl.  (N.  Car.)  144;  Davis 
v.  Abbott,  3  Ired.  L.  (N.  Car.)  137. 

Oregon.  —  Griswold  v.  Stoughlon,  2 
Oregon  6r. 

Pennsylvania.  —  Kloppu.  Wit m oyer. 
43  Pa.  St.  219;  Rowley  v  Brown,  1 
Binn.  (Pjl.)  61;  Ryerson  v.  Nicholson, 


North  Carolina.  —  Doe  v.  T  witty,  3 
Hawks  (N.  Car.)  44;  Bevan  v.  Byrd, 
3  Jones  L.  (N.  Car.)  397;  M'Leod  v. 
Pearce,  2  Hawks  (N.  Car.)  111. 

Pennsylvania.  —  Furbush  v.  Greene, 
108  Pa.  St.  507;  Smith  v.  Meldren,  107 
Pa.  St.  348;  Ryerson  v.  Nicholson,  2 
Yeaies  (Pa.)  516;  Prior  v.  Britton,  2 
Yeates  (Pa.)  549;  Yost  v.  Smith,  105  Pa. 
St.  628;  Donaldson  v.  Danville  Bank, 
20  Pa.  St.  245. 

Sale  of  Water  Plant.  —  In  Gleason  v. 
Hill,  65  Cal.  17,  it  was  held  that  sev- 
eral ditches  and  water  rights  connected 
therewith  which  constituted  a  system 
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Conduct  of  felt.  SHERIFFS'   SA  LES.      In  Faroels  or  En  Kasst. 

Failure  of  Bids  on  Separate  Parcels.  —  The  property  may  also  be 
offered  and  sold  as  a  whole  where  each  parcel  is  first  offered  for 
sale  separately  and  no  bids  aire  received.* 

Property  Bnbjeet  to  Mortgage.  —  Where  the  execution  is  levied  upon 
chattels  which  the  defendant  has  mortgaged,  the  sheriff  must 
necessarily  sell  the  property  in  bulk  rather  than  separately  or  in 
parcels.* 

b.  Waiver  of  Right  to  Sale  in  Parcels.  —  As  the  rule 
requiring  a  sale  in  parcels  is  intended  for  the  benefit  of  the  exe- 
cution defendant,  compliance  with  it  may  be  waived  by  him.3 

c.  Validity  of  Sale  en  Masse.  —  By  the  weight  of  authority 

a  sale  of  property  en  masse  instead  of  by  parcels  is  merely  void- 
able and  not  void.4     There  are,  however,  authorities  which  hold 

of  water  supply,  and  which  would  be  Sargent,  12  Mo.  App.  228;  Hargin  v. 

less   valuable  if    owned    by   different  Wicks,  92  Hun  (N.  Y.)  155;  Stephens 

parties,  might  be  sold  in  one  parcel,  v.  Baird,  9  Cow.  (N.  Y.)  274;  Vilas  v. 

notwithstanding   a   statute    providing  Reynolds,  6  Wis.  214. 

that  real  properly  consisting  of  several  Pretence  at  Sale  and  Acqnieseenoe.  —  In 

known  lots  or  parcels  must  be  sold  sep-  O' Bryan  v.  Davis,  103  Ala.  429,  it  was 

arately.  intimated  that  by  being  present  at  the 

Demand  for  Purpose  of  Embarrassment,  sale  and  failing  to  make  any  objection 

—  Where  there  is  no  evidence  that  the  the  defendant  waives  any  irregularity 

premises  consist  of   several  "  known  in  selling  en  masse, 

lots,  tracts,  or  parcels,"  and  there  are  Parol  Waiver.—  The  judgment  debtor 

no  division  fences,  and  the  object  of  the  may  by  parol  waive  a  sale  of  the  land 

defendant's  demand  that  the  premises  in  parcels,  and  give  authority  to  sell 

be  sold  in  parcels  is  merely  to  em  bar-  en  masse.  /Vr  Paterson,  J.,  in  Hudepohl 

rass    the   plaintiffs  in   their  sale,  the  v.  Liberty  Hill  Water,  etc.,  Co.,  94  Cal. 

officer  may  sell  the  property  en  masse.  588,  citing  Smith  v.  Randall,  6  Cal.  52; 

Van  Gelder  v.  Van  Gelder,  26  Hun  (N.  San  Francisco  v.   Pixley,  21  Cal.  59; 

Y.)  356.  Smith  v.  Meldren,  107  Pa.  St.  348. 

1.  Marston  v.  White,  91  Cal.  37;  Van  4.  California.  —  Riddell  v.  Harrell,  71 

Valkenburg  v.  School  Trustees,  66  111.  Cal.  254;   Gregory  v.  Bovier,  77   Cal. 

103;  Morris  v.  Robey,  73  111.  462:  Bress-  123;  Marston  v.  white,  91  Cal.  37;  San 

ler  v.  Martin,  42  111.  App.  356;  Phelps  Francisco  v.  Pixley,  21  Cal.  57;  Blood 

v.  Conover,  25  111.  309;  Cohen  v.  Me-  v.  I^ight,  38  Cal.  654. 

nard,  31  111.  App.  503;  Weaver  v.  Guyer,  Illinois.  —  Rigney   v.  Small,   60  111. 

59  Ind.  195;  Mugge  v.  Helgemeier,  81  416;  Osgood  v.  Blackmore,  59  111.  261; 

Ind.  120;  Nesbit  v.  Han  way,  87  Ind.  McHany  v.  Schenk,  88  111.  357;  Mixer 

400;  Williams  v.  Allison,  33  Iowa  278;  v.  Sibley,  53  111.  61;  Jackson  v.  Spink, 

Lamb  z\  McConkey,  76  Iowa  47;  Dun-  59  111.  404;  Palmer  v.  Riddle,  180  111. 

can  v.  M'Cumber,  2  W.  &  S.  (Pa.)  264;  461. 

White  v.  Crow,  no  U.  S.  183.     But  see  Iowa.  —  Foley  v.  Kane,  53  Iowa  64. 

contra  Udell  v.  Kahn.  31  Mich.  195.  Maryland.  —  Trustees    of    Poor    v. 

%.  Carpenter    v.    Simmons,  (N.    Y.  Pratt,  10  Md.  5. 
Sjper.  Ct.  Gen.T.)  28  How.  Pr.  (N.  Y.)  Minnesota.  —  Lamberton     p.     Mer- 
12;  Hull  v.  Carnley,  n  N.  Y.  501;  Tifft  chants'  Nat.  Bank,  24  Minn.  281;  Till- 
v.  Barton,  4  Den.  (N.  Y.)  171;  McCone  man  v.  Jackson,  1  Minn.  183. 
v    Courser,   64  N.    H.    506:   Craig  v.  Missouri.  —  Lisa  v.  Tindell,  21  Mo. 
Stevenson,   15   Neb.   362;    Nelson    v.  127,  64  Am.  Dec.  222;  Landes  v.  Per- 
Bronnenburg,  81  Ind.  193.    And  see  kins,  12  Mo.  238;  Fines*.  St.  Louis  Pub 
as  to  the  levy  of  an  execution  upon  lie  Schools,  30  Mo.  166;  Lewis  v.  Whit- 
mortgaged  chattels,  article  Executions  ten,  112  Mo.  318;  Well  shear  v.  Kelley, 
Against  Property,  vol.  8,  p.  545  et  sea.  60  Mo.  343;  Howard  v.  Stevenson,  11 

3.  Reynolds  v.  Tenant,  51  Ark.  84;  Mo.  App.  410;  Reel  or  v.  Hartt,  8  Mo. 

Winchell  v.  Edwards.  57  111.  41:  Joyce  448. 

v.  Madison  First  Nat.  Bank,  62  Ind.  New   York. — Cunningham   v.   Cas- 

188;  Meir  v.  Zelle,  31  Mo.  331;  State  v.  sidy,  17  N.  Y.  276;  Jackson  v.  Newion, 
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such  a  sale  to  be  absolutely  void. i 

6.  Sale  to  Highest  Bidder.  —  In  the  absence  of  any  statutory 
restriction  to  the  contrary  the  sale  should  be  made  to  the  highest 
qualified  cash  bidder.*     If  the  sheriff  disregards  the  highest  bid 

and  knocks  off  the  property  to  the  next  lowest  bidder,  equity 

18  Johns.  (N.  Y.)355;  Husted  v.  Dakin,  Elston  v.  Castor,  101  Ind.  426;  Cox  v. 
(Supm.  Ct.  Spec.  T.)  17  Abb.  Pr.  (N.  Bird,  88  Ind.  142;  Ferrier  v.  Deutch- 
Y.^137;  Bennetts.  Bagley,  22  Hun  (N.  man,  81  Ind.  390;  Jones  v.  Kokomo 
Y.)  408.  Bldg.   Assoc,    77  Ind.    340;    Reily   v. 

North      Carolina,  —  McCanless     v.  Burton,  71  Ind.  118;  Weaver  v.  Guyer, 

Flincbum.  98  N.  Car.  358.  59  Ind.  195. 

Violation  of  Statute.  —  In  Vigoureux  v.  In  Pennsylvania  it  has  been  held  that 
Murphy,  54  Cal.  346,  it  was  held  that  a  a  sale  en  masse  is  prima  facie  void,  and 
sale  en  masse  of  real  estate  consisting  of  it  is  incumbent  upon  a  purchaser  claim- 
several  known  and  distinct  parcels,  at  ing  under  such  a  sale  to  show  ihe  ex- 
a  price  greatly  below  ihe  actual  value  istence  of  circumstances  justifying  a 
of  the  property,  in  violation  of  a  statute  departure  from  the  common  rule  that 
making  it  the  duty  of  the  sheriff  to  the  sheriff  musi  sell  separately  or  in 
sell  known  lots  or  parcels  separately,  parcels.  Klopp  v.  Witmoyer,  43  Pa. 
although  not  void,  was  voidable,  and  St.  219,  82  Am.  Dec.  561,  in  which  case 
would  be  set  aside  upon  a  proper  appli-  the  sheriff  sold  en  masse,  for  five  thou- 
cation  by  the  judgment  debtor  season-  sand  seven  hundred  dollars,  a  stock  of 
ably  made.  lumber  and  coal  worth  six  thousand 

1.  Forbes  v.  Hall.  102  Ga.  47,  where-  dollars,   and   no  circumstances  being 

in  it  was  held  that  a  sale  in  bulk  of  two  shown  by  the  purchaser  to  justify  their 

separate  lots  with  three  dwelling  houses  sale  en  masse,  it  was  held  error  to  give 

thereon  was  void,  the  levy  being  excess-  an   unqualified   instruction  that  there 

ive,  the  property  easily  susceptible  of  were  no  such  irregularities  in  the  sale 

division,  and  the  price  grossly  inade-  as  to  render  it  void.     See  also  Grim  v. 

quale.  See  also  Udell  v.  Kahn,  31  Mich.  Reinbold,  148  Pa.  St.  446;  Furbush  v. 

195;  Cooke  v.  Walters,  2  Lea  (Tenn.)  Greene,  108  Pa.  St.  503. 

116;  Mays  v.  Wherry,  2  Baxt.  (Tenn.)  Validity    of   Excessive    Sale,  —  If   an 

133;     Winters    v.    Burford,   6  Coldw.  officer  improperly  sells  more  property 

(Tenn.)  328.  than  is  necessary  to  satisfy  the  execu- 

In  Indiana  there  has  been  much  jug-  tion,  the  sale  is  not,  in  the  absence  of 
glingas  to  the  validity  of  sales  en  masse,  fraud  on  the  part  of  the  purchaser,  ab- 
In  the  early  cases  they  were  held  void,  solutely  void,  and  his  title  is  to  be  re- 
Sherry  v.  Nick  of  the  Woods,  1  Ind.  spected.  Jones  v.  Davis,  2  Ala.  730, 
575;  Reed  v.  Diven,  7  Ind.  189;  Banks  citing  Mobile  Cotton  Press,  etc.,  Co.  v. 
v.  Bales,  16  Ind.  423.  They  were  next  Moore,  9  Port.  (Ala.)  679.  But  where 
adjudged  to  be  voidable  only;  West  v.  under  a  plurality  of  executions,  some 
Cooper,  19  Ind.  2;  Patton  v.  Stewart,  of  which  are  absolutely  void,  a  sheriff 

19  Ind.  233.  Then  followed  a  line  of  sells  more  property  lhan  is  sufficient  to 
cases  again  holding  them  void;  Catlett  satisfy  the  valid  executions,  the  sale 
v.  Gilbert,  23  Ind.  614;  Bardeus  v.  cannot  be  sustained,  because  the  officer 
Huber,  45  Ind.  235;  Weaver  v.  Guyer,  is  without  authority  lo  sell  more  goods 
59  Ind.  195;  Pielr/.  Brayer,  30  Ind.  332;  than  would  be  sufficient  to  satisfy  the 
Tyler  v.  Wilkerson,  27  Ind.  450;  Greg-  valid  executions.  Wilson  v.  Oswalt,  6 
ory  v.  Purdue,  32  Ind.  453;  Voss  v.  Jones  L.  (N.  Car.)  566. 

Johnson,    41   Ind.  19.     And  in  subse-  2,  Zantzinger  v.  Pole,  1  Dall.  (Pa.) 

quent  decisions  they  were  considered  419;  Duffy  v.  Rutherford,  21  Ga.  363; 

voidable  only;  Nelson  v.  Bronnenburg,  Swope  v.  Ardery,  5  Ind.  213;  Ruckle  v. 

81  Ind.   193;  Jones  v.  Kokomo  Bldg.  Barbour,  48  Ind.  274;  U.  S.  v.  Vestal, 

Assoc,   77  Ind.   340;    Stotsenburg  v.  4  Hughes  (U.  S.)  467. 

Stotsenburg,   75   Ind.   538.     See  also  Transfer  of  Bid.  —  A  bidder,  iromedi- 

Lytton  v,  Baird,  141  Ind.  446,  wherein  ately  after  he  has  been  declared  the 

the  court  cited  Milburn  v.  Phillips,  136  purchaser,  may  transfer  his  bid  to  an- 

Ind.  680;  Barnes  v.  Zoercher,  127  Ind.  other  and  direct  the  sheriff  to  make  the 

105;    Ribelin  v.  Peugh,  126  Ind.  216;  bill  of  sale  to  the  transferee.     Carter 

Meriwether    v.   Craig,    118    Ind.    301;  v.  Spencer,  7  Ired.  L.  (N.  Car.)  14. 
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will  give  relief  to  the  highest  bidder  by  ordering  that  his  bid  be 
accepted  and  the  sale  resumed.1 

7.  Withdrawal  of  Bid.  —  Until  the  property  is  actually  struck  off 
a  bid  may  be  withdrawn,*  or  the  sheriff  may  recede.3 

8.  Nonpayment  of  Highest  Bid.  —  As  will  be  seen  hereinafter, 
nonpayment  of  the  highest  bid  necessitates  a  resale.  The  next 
highest  bid  cannot  be  accepted.4 

9.  Cash  or  Credit.  —  The  officer  cannot  sell  on  credit5  except 
by  consent  of  the  parties6  or  by  a  statute  permitting  it.7 

Cash  on  the  Spot  has,  however,  been  held  not  to  be  necessary. 
A  reasonable  time  for  payment,  to  be  determined  by  the  circum- 
stances of  the  particular  case,  may  be  allowed.8 

1.  Duffy  i.  Rutherford,  21  Ga.  363.  said:  "  The  sheriff  *  *  *  might 
See  also  0.  S.  v.  Vestal,  4  Hughes  (U.  have  returned  the  property  to  the  next 
S.)  467.  bidder,  sold  again,  and  have  sued  him 

2.  Fisher  z/.  Seltzer,  23  Pa.  St.  308;  for  the  difference,  or  might  have  made 
Blossom  v.  Milwaukee,  etc.,  R.  Co.,  3  a  special  return  that  the  premises  were 
Wall.  (U.  S.)  196.  knocked  down   to  the  defendant,  and 

Withdrawal  After  Aooeptanoe.— Where  that  he  not  having  paid  the  purchase 

property  has  been  sold  al  judicial  sale  money,    therefore    the     premises    re- 

to  the  execution  creditor,  he   cannot  mained  unsold;    #    *    *    or  he  might 

afterward  withdraw  h  s  bid  and  treat  *    *    *    return  them  sold,  tender  the 

the  sale  as  a  nullity,  except  with  the  conveyance,  and  sue  for  the  purchase 

consent  of  the  execution  debtor.  Down-  money  on  the  obligation." 

ard  v.  Crenshaw,  49  Iowa  296.  5.  Phillips    v.    Behn,    19    Ga.    298; 

Adjournment  as  Withdrawal. — In  Don-  Swope  v.  Ardery,  5  Ind.  213.  See  also 
aldson  v.  Kerr,  6  Pa.  St.  486,  it  was  Jones  v.  Thacker,  61  Ga.  329;  Chap- 
held  that  by  an  adjournment  of  a  sher-  man  v.  Harwood,  8  Blackf.  (Ind.)  82; 
iff's  sale  a  bid  was  withdrawn  by  im-  Ruckle  v.  Barbour,  48  Ind.  274;  Chase 
plication.  v.   Monroe,  30  N.   H.  427;  Russell  v. 

Mistake  of  Agent.  —  Where,  at  a  sale  Gibbs,  5  Cow.  (N.  Y.)  390;  Robinson  v. 
of  lands  under  a  special  execution,  the  Brennan,  90  N.  Y.  208;  Negley  v.  Stew- 
agent  of   the  creditor  by  mistake  ex-  art,  10  S.  &  R.  (Pa.)  207;  Walworth  v. 
ceeded  his  instructions,  and  bid  more  Readsboro,  24  Vt.  252. 
for  the  property  than  he  was  authorized  6.  Sauer  v.  Steinbauer,  14  Wis.  70; 
to  pay,  it  was  held  competent  for  him  Chase  v.  Monroe,  30  N.  H.  427. 
to    withdraw   the   bid    by  paying  the  7.  Garland  v.  Brown,  23  Gratt.  (Va.) 
costs,  and  that  an  injunction  restrain-  173;  Spradlin  v.  Pieratt,  12  Bush  (Ky.) 
ing  the  officer  from  again  offering  the  496;  Hall  v.  Doyle,  35  Ark.  445. 
property  for  sale  under  the  execution  Validity  of  Statute  Authorising  Credit, 
was  erroneously  granted.     Fuson    v.  —  In  Garland  v.  Brown,  23  Gratt.  (Va.) 
Connecticut  Gen.  L.  Ins.  Co.,  53  Iowa  173,  it  was  held  that  a  statute  authoriz- 
609.  ing  the  sale  of  personal  property  for  a 

8.  U.  S.  v.  Vestal,  4  Hughes  (U.  S.)  debt  contracted  before  April  10,  1865, 

467.  to  be  upon  a  credit  of  twelve  months, 

4.  Swortzell  v.  Martin.  16  Iowa  525;  if  the  debtor  requested  it,  was   not  un- 

Thompson    v.   McManama,  2  Disney  constitutional  as  impairing  the  obliga- 

(Ohio)2i3.     See  also  O* Bryan  v.  Davis,  tion  of  the  contract.    CompareCode  Va., 

103  Ala.  429      See  further  infra,  XII.  §906. 

I.  Power  to  Resell.  8.  Aid  rich  v.  Wilcox,  10  R.  I.  405. 

Contra.  —  In  Cummings  v.  MacGill,  Demand  of  Fees  in  Advanoe.  —  In  Lane 

2  Murph.  (N.  Car.)  357,  it  was  held  v.   White,   12   Wis.  381,  property  was 

that  where  the  highest  bidder  fails  to  struck  off  to  a  person  who  had  bid  by 

pay  the  amount  of  his  bid  the  sheriff  the  direction  of  the  plaintiff's  attorney, 

may  accept  the  next  highest  bid  and  and  who  showed  to  the  sheriff  a  note 

make  title  to  the  next  highest  bidder.  from  the  attorney,  stating  that  the  bid 

Remedies  of  Sheriff. —  In    Frieilly   v.  wis  satisfactory  to  him,  and  that  he 

Scheetz,  9  S.  &    R.  (Pa.)  156,  it  wa>  wo'ild  give  a  receipt  to  the  sheriff  for 
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10.  Order  of  Offering  —  Personalty  Before  Bealty.  —  The  statutes  gen- 
erally provide  that  where  both  personal  and  real  property  are 
seized  under  execution,  the  personal  property  shall  first  be  sold.1 

11.  Interest  Sold,  —  The  officer  should  sell  the  entire  interest 
whereof  the  defendant  in  execution  is  seized.* 

Interest  of  Tenant  in  Common.  —  Where  there  are  two  tenants  in 
common  of  a  chattel,  and  it  is  seized  under  an  execution  against 
one  of  them,  the  sheriff  should  sell  only  the  share  of  the  judg- 
ment debtor.8 

the  amount.     It  was  held  that  although  sell  the  debtor's  whole  interest  in  land, 

the  sheriff  might  have  demanded  his  can  lawfully  reserve  nothing  for  him, 

fees  in  advance,  yet,  not  having  done  either  in  land  or,  what  is  suDstantially 

so,  he  had  no  right  to  disregard  the  bid  the  same,  in  the  price  of  it;  for  to  sell 

and  proceed  to  resell  the  property  be-  subject  to  the  payment  of  money  to 

cause  such  bidder  was  not  prepared  at  him,  when  nothing  is  or  can  be  due, 

the  moment  to  pay  his  fees  and  dis-  would  be  a  fraud  on  lien  creditors, 

bursements.  Sale  of  Undivided  Interest.  —  In  Will- 

1.  See  the  statutes  of  the  several  banks  v.  Untriner,  98  Ga.  801,  it  was 
states  and  see  Smith  v.  McGowan,  3  held  that  where  the  defendant  in  exe- 
Barb.  (N.  Y.)404;  Maybury  v.  Jones,  4  cution  owns  the  entire  fee  of  a  tract 
Yeates  (Pa.)  21;  Farrell  v.  McKee,  36  levied  on,  the  sheriff  cannot  sell  an  un- 
111.  226;  Pitts  v.  Magie,  24  111.  613;  divided  interest  therein  and  thus  make 
Houston  v.  McCluney,  8  W.  Va.  135.  the  purchaser  at  his  sale  a  tenant  in 

Who  May  Object.  —  The  objection  that  common  with  the  defendant  in  exe- 

the  real  estate  of  one  of  two  defendants  cution. 

cannot  be  sold  while  his  codefendam  Collateral  Attack  on  Sale. —  In  O'Con- 

has  sufficient  personal  property  in  the  ner  v.  Youngblood,  16  Ala.  718,  it  was 

county  liable  10  sale  cannot  be  raised  held  that  where  the  defendant  in  exe- 

by  strangers  to  the  execution.     Smith  cution  has  the  absolute  property  in  a 

v.  McGowan,  3  Batb.  (N.  Y.)  404.  chattel,  and  the  officer  sells  merely  a 

Waiver  of  First  Offer  of  Personalty.  —  limited  interest  in  the  chattel,  the  sale 

Although  the  sheriff  is  bound  to  sell  is  not  void  and  cannot  be  attacked  col- 

the  defendant's  personal  property  be-  laterally,  and  the  purchaser  acquires 

fore  he  can  proceed  to  sell  off  his  lands,  the   interest   actually   sold.     See  also 

he  may  be  discharged  from  responsi-  Fretz  v.  Heller,  2  W.  &  S.  (Pa.)  397. 

bility  in  this  particular  by  the  act  of  What    Interest    Passes. —  Where   the 

the  party  himself .     Maybury  v.  Jones,  sheriff  improperly  sells  less  than  a  fee 

4  Yeates  (Pa.)  21.  simple  interest  in  land  a  fee  does  not 

Order  of  Sale.  —  Where  it  is  provided  pass.     McLaughlin  v.  Shields,  12  Pa. 

by  statute  that  an  execution  issued  by  St.  283. 

a  justice  of  the  peace  shall,  when  there  Unascertained  Interest.  —  The  sale  of 

is  no  personal  property,  be  levied  on  the  defendant's  unascertained  interest 

land,  and  that  the  officer  levying  the  in  the  estate  of  a  decedent  is  invalid, 

execution   shall   return  it  to  the  next  Penn   v.   Spencer,  17  Gratt.  (Va.)  85, 

Circuit  Court  of  his  county,  and  that  following  Clough  v.  Thompson,  7  Gratt. 

the  court,  on  motion  of  the  plaintiff,  (Va.)  26. 

sh  ill  order  a  sale  of  the  land,  an  order  3.  Melville  v.  Brown,  15  Mass.  82. 

reciting  an  execution  issued  by  a  jus-  What  Interest  Passes. —  In    Piero  v. 

lice  of  the  peace  of  B.  county  and  levied  Betts,  2  Baib.  (N.  Y.)  633,  it  was  said 

by  a  constable  of  B.  county,  and  stat-  that  if  a  stranger  assumes  to  sell  and 

ing  the  price  of  the  land,  is  sufficient,  does  sell  the  entire  property  under  an 

an  J  is  not  open  to  the  objection  that  it  execution  against  a  cotenant,  the  only 

does  not  show  that  the  land  is  in  B.  interest  which  passes  at  the  sale  is  the 

county.     Weir  v.  Clayton,  19  Ala.  132.  interest  or  share  of  the  cotenant  de- 

2.  McLaughlin  v.  Shields,  12  Pa.  St.  fendant.  Waddell  r.  Cook,  2  Hill  (N. 
283.  YO47:  Blevins  r.   Baker,   11   Ired.  L. 

Fraud  on  Lion  Creditors.  —  In  Reigle    (N.  Cnr.)  2qt. 
v.  Seiger,  2  P    &  W.  (Pa.)  340,  it  was        Undivided  Interest.  —  Where  a  sheriff 
said  that  the  sheriff,  being  bound  to    has  levied  "in  execution  upon  chattels 
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Interest  of  Partner.  —  On  an  execution  against  a  partner  under 
which  partnership  assets  have  been  seized,  the  officer  should  sell 
only  the  interest  of  the  partner.  ■ 

Interest  of  Mortgagor. —  Where  an  execution  against  a  mortgagor 
has  been  levied  upon  mortgaged  chattels,  the  officer  should  sell 
only  the  interest  of  the  mortgagor.*  A  sale  of  all  the  right  and 
interest  of  a  mortgagor  of  chattels  is  not,  however,  a  sale  subject 
to  the  mortgage,  and  the  purchaser  at  such  sale  acquires  not  only 
the  vendible  interest  of  the  mortgagor,  but  also  the  right  of  the 
execution  creditor  to  treat  the  mortgage  as  void  for  failure  to 
file   it.* 

XH  EESALE  —  1.  Power  to  BeselL  —  The  rule  is  well  estab- 
lished that  on  the  purchaser's  failure  or  refusal  to  pay  the 
amount  of  his  bid  the  officer  may  resell  the  property:4     In  some 

in    which  the  defendant  in  execution  cited  with  approval  in  Smith  v.  Orser, 

has  an  interest  as  a  tenant  in  common.  42   N.   Y.   132.    See    also    Wright    v. 

the  practice  is  to  sell  a  moiety  thereof  Ward.  65  Cal.  525. 

undivided,  and  the  purchaser  becomes  2.  Atkinson   v.    Hires,   43   N.  J.   L. 

tenant  in  common  with  the  other  ten-  2Q7. 

ants  in  common.    Mersereau  v.  Norton.  Limiting  Bale  to  Interest.  —  In  Hull  v. 

15  Johns.  (N.  Y.)  179;  Bernal  v.  Hovi-  Carniey,  11  N.  Y.  501,  it  was  held  that 

ous,  17  Cal.  541.  it  was  immaterial  whether  the  sheriff 

1.  Turner  v.  Smith,  (C.  Pi.  Spec.  T.)  assumed  to  sell  the  whole  interest  of 

1  Abb.  Pr.  N.  S.  (N.  Y.)  304;  Atkins  y.  the  mortgagor  in   mortgaged  chattels, 

Saxton,  77  N.  Y.  195;  Conniff  v.  Doyle,  ignoring   the  existence   of    the   mort- 

8   Phila.  (Pa.)  630.     See  also  the  title  gage,  or  limited  the  sale  to  the  mort- 

Partnership*  Am.  and  Eng.  Encyc.  of  gagor's  interest,  expressly  recognizing 

Law.  the  mortgage  and  selling  subject  to  it. 

Bale  of  Residuary  Interest  —  Bights  of  as  the  rights  of  the  purchaser  and  the 

Firm  Creditors. —  Although  the  sheriff  mortgagee  would  in  either  case  be  pre- 

may  seize  and  take  possession  of  the  cisely  the  same. 

goods,  his  power  of  sale  is  limited  to  8.  Porter  v.  Parmley,  (Ct.  App.)  14 
the  residuary  interest  in  the  goods  of  Abb.  Pr.  N.  S.  (N.  Y.)  16. 
the  partner  against  whom  the  execu-  Interest  of  Lessee. — If,  on  an  execu- 
tion was  issued,  subject  to  the  equita-  tion  against  a  lessee  of  chattels  the 
ble  lien  of  the  debts  due  to  the  creditors  sheriff  makes  a  sale  absolute  in  terms, 
of  the  firm  and  to  other  persons  on  a  the  purchaser  acquires  no  other  title 
settlement  of  the  partnership  accounts,  than  the  lessee's,  and  the  lessor's  title 
Ryder  v.  Gilbert,  16  Hun  (N.  Y.)  163,  remains  undisturbed.  Van  Antwerp 
citing  Menagh  v.  Whitwell,  52  N.  Y.  v.  Newman,  2  Cow.  (N.  Y.)  543. 
158,  and  Walsh  v.  Adams,  3  Den.  (N.  4.  Alabama.  —  O'Bryan  v.  Davis,  103 
Y.)  125.  Ala.  429,  citing 22  Am.  and  Eng,  Encyc. 

Separate  Executions  Against  Each  Part-  of  Law  (1st  ed.)  600,  617;  Kelly  v.  Govt. 

ner.  —  In  Doner  v.  Stauffer,  1  P.  &  W.  ernor,  14  Ala.  541;  Robinson  v.  Garth, 

(Pa.)  198,  21  Am.  Dec.  370.  it  was  said  6  Ala.  204. 

that  although  the  sheriff  sells  the  whole  California,  —  Askew   v.   Ebberts,  22 

stock  of  the  partnership  at  one  opera-  Cal.  263. 

tion   on   separate  executions    against  Georgia,  —  Humphrey  v.  McGill,  §9 

both  partners,  there  is,  in  contempla-  Ga.  649. 

tion  of  law,  a  separate  sale  of  the  in-  Louisiana.  —  Durnford    v.   Degruys, 

terests  of  each.  8  Mart.  (La.)  220. 

Delivery  of  Property.  —  Under  an  exe-  Massachusetts. —  Croacher  v.  Oesting, 

cution   against  a   partner   the   sheriff  143  Mass.   195;   Slater  v.    Lamb,    150 

may  sell  the  interest  of  the  partner  in  Mass.  239;  Wilson  v.   Loring,  7  Mass. 

the  partnership  effects  and  may  deliver  392. 

to   the   purchaser   the    property   sold.  Nebraska.  —  Jones  v.    Null,  9   Neb. 

Phillips  v.  Cook,  24  Wend.  (N.  Y.)  389.  254. 

221  Volume  XX. 


Besale,  SHERIFFS'  SALES.  Notice  of  Besale. 

states,  however,  mere  failure  to  pay  is  not  considered  tantamount 
to  refusal  to  pay,  and  it  is  held  that  in  the  absence  of  actual 
repudiation  the  sheriff  must  not  only  demand  the  purchase  money 
but  must  tender  a  deed  before  making  a  resale.1 

2.  Time  of  Besale.  —  In  some  states  it  is  held  to  be  the  duty  of 
the  officer  on  accepting  a  bid  forthwith  to  demand  payment  and 
in  default  thereof  to  reoffer  the  property  before  the  departure  of 
the  bidders.*  In  other  states  the  time  of  resale  is  regulated  by 
statute.8 

3.  Notice  of  Besale.  —  The  practice  with  respect  to  notice  on  a 
resale  is  not  uniform.  In  some  states  the  officer  is  required  to 
give  notice.4  In  other  states,  especially  in  those  permitting  a 
resale  before  the  departure  of  the  bidders  at  the  first  sale,  no 
notice  need  be  given.* 

-  New  Jersey.  —  Den  v.  Young,  12  N.  the  sheriff  announces  in  his  conditions 

J.  L.  300.  of  sale  that  he  will  adjourn  the  sale 

New    York.  —  Russell    v.    Gibbs,    5  for  a   fortnight   in  case    the  property 

Cow.  (N.  Y.)  396;  Robinson  v.  Bren-  should  be  bid  off  by  any  person  who 

nan,  90  N.  Y.  208.  should   neglect  or  refuse    to  comply 

North     Carolina.  —  Cummings     v.  with  the  conditions,  upon  the  refusal 

MacGill,  2  Murph.  (N.  Car.)  357;  Isler  of  a  bidder  to  complete  the  purchase  he 

v.  Andrews,  66  N.  Car.  552.  may  immediately  set  up  the  property 

Ohio.  —  Bisbee  v.  Hall,  3  Ohio  440  again  for  sale.     Den  v.  Young,  12  N. 

South  Carolina.  —  Minter  v.   Dent,  2  J.  L.  300. 

Bailey  L.  (S.  Car.)  291.  8.  Maher  v.  iEtna  L.   Ins.  Co.,  116 

Tennessee.  —  Roberts   v.  West  brook,  Ind.  486;  Ruckle  v.   Barbour,  48  Ind. 

i  Coldw.  (Tenn.)  115.  274. 

United  States. —  Wortman  v,  Conyng-  Time  for  Payment  Fixed  by  Content.  — 

ham,  Pet.  (C.  C.)  241.  Where   by  statute  all  sales   must  be 

Part   Payment  of  Bid.  —  Where   the  made  between  nine  and   five  o'clock, 

purchaser  pays  only  a  part  of  the  pur-  and  the  purchaser  has  by  consent  until 

chase   money  and   does  not  pay  the  Ave  o'clock  to  pay  the  amount  of  his 

residue   before  the  return  day  of  the  bid,  it  is  irregular  for  the  officer  a  few 

execution,   the  sheriff  may  disregard  moments  before  five  o'clock  to  make  a 

the  bid  and  offer  the  property  again  resale  because  of  the  nonpayment  of 

for  sale.     Per  Bryan,  J.,  in  People  v.  the  bid.     Conway  v.  Nolle,  11  Mo.  74. 

Hays,  5  Cal.  66.  4.  O* Bryan  v.  Davis,   103  Ala.  429; 

Sale  for  Insufficient  Sum.  —  Where  a  Askew  v.  Ebberts,  22  Cal.  263. 

sale  at  execution  is  for  an  insufficient  Notice  to  Delinquent    Purchaser. —  In 

sum,  and  under  such  circumstances  as  Illinois^  for  the  purpose  of  charging  a 

virtually  to  prevent  one  present  from  delinquent   purchaser  of   real    estate, 

bidding,  a  resale  will  be  had.    Bedford  notice  of  the  resale  must  be  given  to 

v.  McDonald,  102  Tenn.  358.  him   so  as  to  enable  him   to  attend 

1.  Phillips  v.  Goldman,  75  Mo.  686;  and  protect  his  interest.  Moulding  v. 
Shaw  v.  Potter,  50  Mo.  281;  Conway  Steele,  105  111.  644. 

v.  Nolte,  11  Mo.  74.     See  also  Hill  v.  In  Pennsylvania  the  sheriff  need  give 

Hill,  58  III.  239;  Maulding  v.  Steele,  to  the  purchaser  only  a  general  notice 

105  III.  644;    Holdship  v.  Doran,  2  P.  of  the  resale,  without  specifying  the 

&  W.  (Pa.)  9;  Vastine  v.  Fury,  2  S.  &  time  or  place.    Gaskell  v.  Morris,  7  W. 

K.  (Pa.)  426.  &  S.  (Pa.)  32. 

2.  Jones  v.  Null,  9  Neb.  254;  Durn-  6.  Jones  v.  Null,  9  Neb.  254;  Hum- 
ford  v.  Degruys,  8  Mart.  (La.)  220;  phrey  v.  McGill,  59  Ga.  649. 
Humphrey  v.  McGill,  59  Ga.  649;  In  Missouri  it  has  been  held  that  a 
Minter  v.  Dent,  2  Bailey  L.  (S.  Car.)  resale  may  be  had  without  any  new 
2qi;  Roberts  v.  Westbrook,  1  Coldw.  notice  where  it  is  provided  by  statute 
(Tenn.)  115;  Thompson  v.  McManama,  that  there  shall  be  previous  notice  of 
2  Disney  (Ohio)  213.  the  sale  and  that  in   the  event  of  (he 

Statement  in  Notice  of  Sale.  —  Where    first  purchaser  refusing  to  comply  with 
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XTTT  Csbtiticats  07  Sals  —  1.  Necessity  of  Certificate.  —  In 
states  where  by  statute  a  certain  time  after  the  sale  in  which  to 
redeem  is  given  to  the  execution  defendant,  the  officer  who 
makes  the  sale  is  usually  required  to  give  a  certificate  of  the  sale 
to  the  purchaser.1 

2.  Bequiaites  of  Certificate.  —  The  statutes  generally  provide 
that  a  certificate  of  sale  should  give  the  names  of  the  parties  to 
the  suit  and  of  the  purchaser,  the  dates  of  the  judgment  and  of 
the  sale,  a  description  of  the  property  sold,  the  amounts  of  the 
judgment  and  of  the  bid,  and  the  time  when  the  purchaser  will 
be  entitled  to  a  deed.* 


the  terms  of  the  sale  the  sheriff  shall 
again  sell  the  property  at  any  time  to 
the  highest  bidder.  Illingworth  v. 
Miltenberger,  n  Mo.  8o;  Conway  v. 
Nolte,  ii  Mo.  74. 

1.  See  the  statutes  of  the  several 
states  and  the  following  cases: 

Arizona.  —  Webber  v.  Kastner,  (Ariz. 
1898)  53  Pac.  Rep.  207. 

California. — Foorman  v.  Wallace,  75 
Cal.  552. 

Illinois.  —  Dickerman  v.  Burgess,  20 
111.  266. 

Indiana. — Jessup  v.  Carey,  61  Ind 
584;  Splahn  v.  Gillespie,  48  Ind.  397, 

Iowa.  —  War 6 eld  v.  Woodward,  4 
Greene  (Iowa)  386. 

Michigan.  —  Taylor  v.  Gladwin,  40 
Mich.  232. 

Minnesota. — Reynolds  v.  Fleming,  43 
Minn.  513;  Herrick  v.  Morrill,  37  Minn. 
250;  Barnes  v.  Kerlinger.  7  Minn.  82, 

Missouri,  —  Evans  v.  Ashley,  8  Mo. 

177. 

Nevada.  —  Nesbitt  v.  De  Lamar's  Ne- 
vada Gold-Min.  Co.,  (Nev.  1898)  53 
Pac.  Rep.  178. 

New  York.  —  Bowers  v.  Arnoux,  33 
N.  Y.  Super.  Ct.  530;  G  or  ham  v.  Gale, 
7  Cow.  (N.  Y.)  739. 

Wisconsin. — Knowlton  v.  Ray,  4  Wis. 
288:    Phillips    v.     HyUnd,    102    Wm. 

253- 
Variance  Between  Certificate  and  Deed. 

—  A  certificate  of  purchase  showed  that 
a  purchaser  bid  for  certain  lot*,  and 
not  for  a  two-eighths  interest  in  them, 
which  alone  was  levied  on,  but  it 
sbowej  that  the  sheriff  offered  for  sale 
the  undivided  two  eighths  of  the  lo's. 
The  sheriff's  deed  recited  that  the  sher- 
iff levied  on  the  land*  thereinafter  de- 
scribed  and  the  same  were  struck  oft 
to  the  graniee,  and  then  pro'e'rded  fo 
convey  tohim  two  of  ,v\*-  "ot*.  i*vrib"l 
by  theii  nu*nV '«,  ai'i  'h~  'in'i /i'J"'l 
two-eighths  of  the  other  i/«o!of*.     It 

2 


was  held  that  these  discrepancies  were 
not  fatal  to  the  title  of  the  purchaser. 
Hoi  man  v.  Gill,  107  111.  467. 

Statute  Merely  Directory.—  Statutes 
requiring  a  certificate  have  been  held, 
however,  to  be  merely  directory.  Hence 
a  failure  of  the  officer  to  furnish  or  file 
a  certificate  will  not  as  a  rule  vitiate 
the  sale.  O'Brien  v.  Hashagan,  20 
Hun  (N.  Y.)  564.  See  also  Barnes 
v.  Kerlinger,  7  Minn.  82;  Jackson  v. 
Young,  5  Cow.  (N.  Y.)  269;  Taylor  v. 
Gladwin,  40  Mich.  232;  Ruckerc.  Steel- 
man,  73  Ind.  396. 

2.  See  the  statutes  of  the  several 
states;  and  see  also  Foorman  v.  Wallace, 
75  Cal.  552;  Bixby  v.  Rowe,  2  Mich. 
N.  P.  152;  Gorham  v.  Wing,  10  Mich. 
486;  Bartleson  v.  Thompson,  30  Minn. 
161;  Herrick  v.  Morrill,  37  Minn.  2jo; 
Goldman  v.  Kennedy,  49  Hun  (N.  Y.) 
157;  Maion  v.  White,  11  Barb.  (N.  Y.) 
173;  Mascraft  v.  Van  Antwerp,  3  Cow. 
(N.  Y.)  334;  Knowlton  v.  Ray,  4  Wis. 
288. 

Description  of  Property,  —  In  Reynolds 
v.  Fleming,  43  Minn.  513,  it  was  said: 
"  While  it  would  be  the  better  prac- 
tice to  describe  the  debtor's  interest  ac- 
curately, it  is  not  absolutely  essential, 
in  ordinary  execution  sales,  that  the 
sheriff  should  specify  in  his  notice  and 
certificate  the  precise  quantum  of  the 
debtor'*  estate  therein.  Under  the 
language  of  the  statute,  the  certificate 
describing  the  land  will  carry  with  it 
*  all  the  right,  title,  and  Interest  of  the 
person  who*e  properly  \%  sold  in  and 
to  the  same  at  the  date  of  the  lien  upon 
whi'h  the  vime  was  sold,'  " 

Description  of  Execution.  --  In  Banle- 
son  v.  Thompson,  30  Minn,  16 f,  If  was 
held  that  if  a  devrip«ion,  in  a  "-r'ifik 
cntft  of  sal",  of  1  he  execution  noon 
wbkh  the  "ile  1%  inv!"  fairly  id^ntifi*"* 
fh-  **r'.irion.  it  1*  %  ifff  ien<,  A  f«U" 
pir:Ro!ar  in  surh  description  rw+y  \y. 
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Certificate  of  Sale.  SHERIFFS'   SA  LES.    Amendment  of  Certificate. 

3.  Acknowledgment  of  Certificate.  —  It  has  been  held  that  a  cer- 
tificate should  be  acknowledged  in  the  same  manner  as  a  deed.1 

4.  Recording  Certificate.  —  The  statutes  of  many  states  require 
that  a  duplicate  of  the  certificate  shall  be  recorded.9 

5.  Amendment  of  Certificate.  —  A  certificate  may  be  amended  by 
order  of  court.8 

disregarded,  as  in  the  case  of  deeds  states,   and   see   Webber    v.  Kastner, 

and  oiher  instruments.  (Ariz.  1898)  53  Pac.  Rep.  207;  Foorman 

Amount  of  Bid. —  In  Mascraft  v.  Van  v.  Wallace,  75  Cal.  552;  At  wood  v. 
Antwerp,  3  Cow.  (N.  Y.)  334,  it  was  Bearss,  45  Mich.  469;  Taylor  v.  Glad- 
said:  "  The  whole  sum  bid  *  *  *  win,  40  Mich.  232;  Bid  well  v.  Cole- 
should  be  inserted,  that  the  debtor  or  a  man,  11  Minn.  78;  Barnes  v.  Kerlinger, 
creditor,  coming  to  redeem,  may  know  7  Minn.  82;  Bowers  v.  Arnoux,  33  N. 
the  amount  of  principal  and  interest  he  Y.  Super.  Ct.  530;  Knowlton  v.  Ray,  4 
is  to  pay,  and   (he  purchaser,  on  (he  Wis.  288. 

other  hand,  be  secure  of  receiving  the  In  Ariiona  it  has  been  held  that  Act 

amount  which  he  has  paid."  March  20,  1889,  §  19,  subdiv.  9,  provid- 

Exoepting  Widow's  Bower.  —  A  sher-  ing  that  a  duplicate  of  a  certificate 

iff's  certificate,  after  a  general  d  esc  rip-  must  be  filed  by  the  officer  selling  un- 

lion  of  the  lands  of  1he  debtor,  con-  der  execution  in  the  office  of  the  county 

tained  this  clause:    "  Embracing  all  of  recorder,  does  not  require  that  the  cer- 

said  lands  of  said  D.  H.  but  the  widow's  tificate  be  recorded.     Webber  v  Kast- 

thirds,  which  the  law  gives,  according  ner,  (Aiiz.  1898)  53  Pac.  Rep.  207. 

to  law."    It  was  held  that  the  exception  Indexing  Certifloato. — In   Phillips  v. 

was  unnecessary;  that,  subject  to  the  Hyland,  102  Wis.  253,  it  was  held  that 

widow's  life  estate,  the  sheriff  could  the  failure  of  the  register  of  deeds  to 

sell  the  right,  title,  and  interest  of  the  index  a  certificate  of  sale  filed  in  his 

debtor  in   his   whole  real  estate,  and  office,  as  he  was  required  by  statute  to 

such  was  the  effect  of  the  sale  evidenced  do,  did  not  invalidate   the   sale.     See 

by  the  certificate;  that  the  words  in  the  also  Bidwell  v.  Coleman,  11  Minn.  78. 

exception   were  not  to  be  held  as  in.  Failure  to  Beoord  Certificate. — Injack- 

seried  in  the  certificate  to  save  any  part  son  v.   Young,   5  Cow.  (N.  Y.)  269,  it 

of   (he   premises  from    the   sale,    but  was  held  that  the  sheriff's  omission  to 

rather  to  declare  that  the  widow  was  file   the  certificate  of  sale  would  not 

entitled   to  enjoy   her    dower  in    the  prejudice  the  purchaser.    See  also  Tay- 

premises     notwithstanding    the    sale,  lor  v.  Gladwin,  40  Mich.  232. 

Holman  v.  Holman,  66  Barb.  (N.  Y.)  3.  Bixby  v.  Rowe,  2  Mich.  N.  P.  152. 

215.  In  What  Particulars  Amendments  Al« 

1.  Knowlton    v.    Ray,   4    Wis.    288;  lowed  —  Part  of  Property  Not  Subject  to 

Herrick  v.  Morrill,  37  Minn.  252.  Execution.  —  Where    the   sheriff  sold, 

Acknowledgment    of    Duplicate.  —  In  among  other  parcels,  a  lot  of  land  to 

Knowlton  v.  Ray,  4  Wis.   288,  ii    was  which  the  defendant  in  the  execution 

held  that  the  certificate  of  sale  of  lands  had  no  legal  title,  but  in  which  he  had 

under  an  execution,   required  by  the  an  equitable  interest  arising  under  a 

statutes  to  be  made  and  delivered  to  contract  for  purchase,  it  was  held  that 

the    purchaser,    to    become    evidence  the  certificate  of  sale  might  be  amended 

of  the  sale,  should  be  acknowledged  in  by  striking  out  of  it  such  lot.     Richards 

the  same  manner  as  is  required  in  the  v.    Varnum,   (Supm.   Ct.   Spec.   T.)  8 

case  of  deeds;    but  the  certificate  of  How.  Pr.  (N.  Y.)  79. 

sale  filed  by  the  sheriff  in  the  office  of  Omission  of  Part  of  Land  Sold. — 

the  register  of  deeds  need  not  be  ac-  Where  the  sheriff  sold  upon  a  fi.  fa. 

knowledged  in  order  to  make  evidence  three  parcels  of  land,  but  by  mistake 

a  copy  thereof  duly  certified.     See  also  omitted  to  mention  in  the  certificate  of 

Foorman  v.  Wallace,  75  Cal.  552.  sale  one  of  these  parcels,   the  court 

Attestation  and  Seal.  —  A  sheriff's  cer-  ordered  him  to  amend  his  certificate 

tificate  of  sale  of  real  estate  on  execu-  according  to  the  fact.     Smith  v.  Hud- 

tion  need  not  be  attested  by  witnesses,  son,  1  Cow.  (N.  Y.)  430. 

nor  be  under  seal.  Bidwell  v.  Coleman,  Where  One  of  Two  Executions  Is  In- 

11  Minn.  78.  valid.  —  Where  a  sheriff  sold  land  un- 

2..  See   the    statutes  of  the  several  der  two  executions,  the  plaintiff  in  one 
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Beturn  of  8ale.  SHERIFFS'  SALIiS.  Necessity  of  Beturn. 

6.  Effect  of  Certificate — Passing  of  Title.—  In  the  absence  of  a 
statute  to  the  contrary,  a  certificate  of  purchase  at  a  sheriff's  sale 
of  land  passes  no  title  to  the  purchaser  and  will  not  disturb  the 
possession  of  the  defendant  in  execution  until  after  the  time  of 
redemption  has  expired  and  his  title  is  transferred  by  the  sheriff's 
deed.1 

XIV.  Eetubh  of  Sals  —  1.  Necessity  of  Beturn.  —  Regularly 
the  officer  should  make  a  return  showing  his  acts  under  the  writ.* 
It  is,  however,  well  settled  that  the  title  of  a  purchaser  cannot  be 
defeated  by  the  failure  of  the  officer  to  make  a  proper  return,  or 
indeed  by  a  failure  to  make  any  return  whatever.3 

of  which  died  several  years  before  it  Welsh   v.  Joy,    13  Pick.  (Mass.)  477; 

issued,  and  the  certificate  of  sale  was  Whiting    v.   Hadley,   3  Allen  (Mass.) 

given  under  and  the  money  applied  357;  Hayward  v.  Cain,  no  Mass.  273. 

upon   the  execution  the    plaintiff    in  In   Wade  v.  Merwin,  n   Pick.  (Mass.) 

which  had  so  died,  on  due  notice  to  286,  the  court  said:    "The  return  of 

the  sheriff  and  the  defendant  the  court  the  execution  relates  to  (he  sale,  and 

ordered  the  certificate  amended,   and  the  sale  is  void  without  it."    See  also 

the  money  applied  upon  the  valid  exe-  Walsh  v.  Anderson,  135  Mass.  65. 

cution,  and  that  the  other  execuiion  be  8.  Alabama.  —  Forrest  v.  Camp,   16 

set  aside.    Gansevoort  v.  Gilliland,  1  Ala.  642;    Love  v.  Powell,  5  Ala.  58; 

Cow.  (N.  Y.)  218.  Lee  v.  Davis,  16  Ala.  516. 

After   Expiration  of  Offloer's  Term  of  Arkansas.  —  Stewart  v.  Houston,  25 

Offloe.  —  A  defective  certificate  of  sale  Ark.  311. 

of  real  estate  upon  execution  may  be  California,  —  Hunt  v.    Loucks,   38 

amended  by  the  person   making  the  Cal.  372;  Blood  v.  Light,  38  Cal.  649; 

sale,  even  after  his  term  of  office  has  Clark  v.  Lock  wood,  21  Cal.  220;  Mc- 

expired.     Bixby  v.  Rowe,  2  Mich.  N.  Fall  v.  Buckeye  Grangers'  Warehouse 

P.  152.  Assoc,  122  Cal.  468;  Cloud  v.  Eldorado 

1.  M* Lagan  v.  Brown,  11  111.  519;  County,  12  Cal.  128;  Ritterc.  Scannell, 
Poor  man  v.  Wallace,  75  Cal.  552;  11  Cal.  238;  Low  v.  Adams,  6  Cal. 
Baber  v.  McLellan,  30  Cal.  135;  Hays  277. 

v.  Cassell,  70  III.  669;  Huftalin  v.  Mis-  Georgia.  —  Brooks  v.  Rooney,  11  Ga. 

ner,    70  III.    55;    Hill  v.  Swihart,  148  423. 

Ind.  319;    Robertson  v.   Van   Cleave,  Illinois.  —  Jackson  v.  Spink,  59  111. 

129  Ind.  217;    Shirk   v.  Thomas,   121  404;  Kinney  v.   Knoebel,  47   111.  417; 

Ind.  147;  Hasselman  v.  Lowe,  70  Ind.  Phillips  v.  Coffee,  17  111.  154;  Holman 

414;  Gorham  v.  Wing,  10  Mich.  486:  v.  Gill,  107  111.  467. 

Evans  v.  Wilder,  7  Mo.  359;  Smiths.  Indiana.  —  State  v.  Salyers.  19  Ind. 

Colvin,  17  Barb.  (N.  Y.)  157.  432;  Thurston  v.  Barnes,  10  Ind.  289; 

Death  of  Purchaser  During  Time  for  Doe  v.  Heath,  7  Blackf.  (Ind.)  154. 

Redemption.  —  A  person  who  purchases  Iowa. — Hopping  v.  Burnam,  2  Greene 

land  at  sheriff's  sale,  under  judgment  (Iowa)  39;     Humphry    v.    Beeson,    1 

and  execution,  and  receives  the  sher-  Greene  (Iowa)  200. 

iff's    certificate,   and    dies    while    the  Kentucky.  —  Reid  v.  Heasley,  9  Dana 

time  for  redemption  is  running,  dies  (Kv.)  324;  Evans  v.  Davis,  3  B.  Mon. 

"  seized  "  of  the  premises  within  the  (Ky.)    346;     Bell  v.   Weatherford,    12 

meaning  of  the  acts  concerning    es-  Bush  (Ky.)  505. 

cheats  and  therefore  the  commission-  Maine.  —  Caldwell  v.  Blake,  69  Me. 

ers  of  the  land  office  may  release  lands  458. 

thus  situated.     Englishbe  v.  Helmutb,  Maryland.  —  Barney  v.  Patterson,  6 

3  N.  Y.  204.  Har.  &  J.  (Md.)  182;  Boring  v.  Lem- 

2.  See  article  Returns,  vol.  18,  p.  mon,  5  Har.  &  J.  (Md.)  223;  Byer  v. 
901.  Etnyre,  2  Gill  (Md.)  150. 

In  Haasaohusetts,  when  the  equity  of  Minnesota.  —  Hutchins     v.     Carver 

redemption  of  land  is  sold  on  execu-  County,  16  Minn.  13. 

tion,  a  return   upon   the  execution  is  Mississippi.  —  Banks    v.    Evans,    IO 

necessary  to  the  validity  of  the  sale.  Smed.  &  M.  (Miss.'  35. 
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Confirmation  of  Sale.  SHERIFFS'  SA  LES.  Motion  to  Confirm. 

2.  Requisites  of  Return  —  a.  In  General.  —  The  return  should 
show  compliance  with  all  the  requirements  of  the  statute  relating 
to  the  sale.1 

b.  Description  of  Property.  —  The  land  sold  need  not  be 
described  in  the  return  with  technical  minuteness.  It  is  enough 
if  the  description  is  such  that  the  property  sold  may  be  identified 
or  ascertained.* 

c.  Showing  Election  Between  Sale  and  Extent.  —  In 
Massachusetts  the  officer's  return  of  execution  need  not  state 
that  the  judgment  creditor  elected  to  have  the  levy  made  by  sale 
instead  of  appraisement.8 

d.  Showing  as  to  Adjournment.  —  In  Massachusetts  an 
officer's  return  of  an  adjourned  execution  sale  need  not  state  that 
he  deemed  the  adjournment  expedient  for  the  interest  of  all  per- 
sons concerned,  where  the  return  states  that  the  officer  "  deemed 
it  expedient  to  postpone  the  sale  for  the  want  of  purchasers."  4 

XV.  Confirmation  of  Sals  —  1.  Necessity  of  Confirmation.  — 
Where  the  statutes  require  that  the  sale  shall  be  reported  to  and 
approved  by  the  court,  a  conveyance  without  confirmation  is 
void.* 

2.  Motion  to  Confirm  —  a.  Who  May  Make.  —  The  sale  may 
be  confirmed  on  motion  of  any  person  interested  therein  or  on 
the  court's  own  motion.6 

Missouri.  —  Bray  v.  Marshall,  75  Mo.  tions  were  posted  thirty  days  before 

327;  Buchanan  v.  Tracy,  45  Mo.  437.  the  time  appointed  for  the  same  is  suffi- 

New  York.  — Jackson  v.  Sternbergh,  cient.    Chase  v.  Merrimack  Bank,  19 

1  Johns.  Cas.  (N.  Y.)  153.  Pick.   (Mass.)  564,  31  Am.  Dec.   163. 

North  Carolina.  —  Farrar  v.  Hamil-  See  also  Shaffer  v.  Bledsoe,  118  N.  Car. 

ton,  Tayl.  (N.  Car.)  10.  270. 

Pennsylvania.  —  Smull  v.  Mickley,  1  3.  Duvall  v.  Waters,  1  Bland  (Md.) 

Rawle  (Pa.)95;  Gibson  v.  Winslow,  38  590;  Webb  v.  Bum  pass,  9  Port.  (Ala.) 

Pa.  St.  49;  Hinds  v.  Scott,  11  Pa.  St.  19.  201;  Randolph  v.  Carlton,  8  Ala.  606; 

Rhode  Island*  —  Foster  v.  Berry,  14  Jackson  v.  Walker,  4  Wend.  (N.  Y.) 

R.  1. 601.  462. 

South  Carolina.  —  Ingram  v.  Belk,  2  Description  in  Indorsement  of  Levy . — 

Strobh.  L.  (S.  Car.)  207.  As  to  the  description  of  the  property  in 

Tennessee.  —  Mitchell  v.  Lipe,  8  Yerg.  the  indorsement  on  the  levy,  see  article 

(Tenn.)  180.  Executions  Against  Property,  vol. 

Vermont.  —  Murray  v.  Chad  wick,  52  8,  p.  561  et  sea. 

Vt.  293.  In  Illinois  it  has  been  held  that  it  is 

United  States. — Wheat  on  v.  Sexton,  no  part  of  the  return  of  the  sheriff  to 

4  Wheat.  (U.  S.)  503.  show  what  land  was  sold  on  the  execu- 

1.  Humphry   v.    Beeson,   1  Greene  tion.     Gardner  v.  Eberhart,  82  111.  316. 

(Iowa)  200;    Hopping  v.   Burnam,   2  8.  Sanborn  v.  Chamberlin,  101  Mass. 

Greene  (Iowa)  39;  Payne  v.  Billingham,  409. 

10  Iowa  360;  Reid  v.  Heasley,  9  Dana  4.  Sanborn  v.  Chamberlin,  101  Mass. 

(Ky.)  324.     And  see  generally  article  409.    See  also  Ela  v.  Yeaw,  158  Mass. 

Returns,  vol.  18,  p.  901.  190. 

As  to   Indorsement   of  the  Levy  see  5.  State  Bank  v.  Green,  10  Neb.  130; 

article  Executions  Against  Property,  Johnson  v.  Lindsay,  27  Kan.  514;  Phil- 

vol.  8,  p.  557  etseq.  lips  v.  Dawley.  J  Neb.  320;  Curtis  v. 

Showing  as  to  Notioe.  —  Where   (he  Norton,  1  Ohio  278;    McBain  v.  Mc- 

statute  requires  publication  of  the  no-  Bain,   15  Ohio  St.  337;  Young  v.  De 

tice  of  sale  three  weeks  before  the  day  Puiron,  37  Fed.  Rep.  46. 

of  the  sale,  a  return  that  the  notifica-  6.  Rice  v.  Poynter,  15  Kan.  263,  Cow- 
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The  Deed.  SHERIFFS9   SALES,  Compelling  Execution. 

*.  Who  May  OBJECT.  —  Either  party  to  an  execution  sale  or 
the  purchaser  thereat  may  object  to  its  confirmation.1 

c.  Notice  of  Motion.  —  No  notice  of  a  motion  to  confirm 
an  execution  sale  seems  to  be  necessary.9 

d.  Matters  Determinable.  —  On  motion  to  confirm  an  exe- 
cution sale,  the  court  cannot,  it  has  been  held,  look  into  the  judg- 
ment or  execution  further  than  is  necessary  to  determine  whether 
the  officer  has  properly  performed  his  duty  under  the  writ.3 
Nor  can  the  court  on  a  motion  to  confirm  modify  the  terms  of 
the  sale.     It  must  either  confirm  it  as  returned  or  set  it  aside.4 

3.  Time  of  Confirmation.  —  A  sale  may  be  confirmed  at  any  time 
after  the  sheriff  has  made  his  return  to  the  execution.5 

4.  Appeal  —  In  some  states  an  order  made  on  a  motion  to 
confirm  a  sheriff's  sale  is  reviewable  by  an  appellate  court  on 
error  or  appeal.6 

ZVX  The  Deed  — 1.  Compelling  Execution  of  Deed  —  a.  Rem- 
edies. —  If  the  officer  neglects  or  refuses  without  good  cause  to 
execute  a  deed  at  the  proper  time,  the  purchaser  has  a  remedy 
by  mandamus  to   compel  its  execution,7   or  he  may  ask    the 

din  v.  Cowdin,  31  Kan.  528;  Galbreath  Wend.  (N.  YJ463;  People  v.  Fleming, 

v.   Drought,   29   Kan.    711;    Baker  v.  2  N.  Y.  484;  Edwards  v.  Tipton,  77  N. 

Hall,  29  Kan.  617.  Car.  222. 

A  Purchaser  at  a  Sheriff's  Sale  acquires  In  Georgia  it  has  been  held  that  the 
such  an  interest  and  becomes  so  far  a  Court  of  Ordinary  cannot  compel  a 
parly  to  the  case  that  he  is  entitled  to  sheriff  who  has  sold  land  under  an  ex- 
file  a  motion  for  the  confirmation  of  the  ecution  which  has  been  issued  from  the 
sale.     Cowdin  v.  Cowdin,  31  Kan.  528.  court  to  make  to  the  purchaser  a  deed 

1.  Phillips  v.  Dawley,  1  Neb.  320.  to  the  property;  the  remedy  is  by  man- 
See  also  Gregory  v.  Tingley,  18  Neb.  damus.  Burckhalter  v.  O'Connor,  100 
318.  Ga.  366. 

8.  Rice  v.  Poynter,  15  Kan.  263;  Return  to  Mandamus. —  A  sheriff's  re- 
Baker  v.  Hall,  29  Kan.  617;  Galbreath  turn  to  an  alternative  mandamus,  in 
v.  Drought,  29  Kan.  711.  order  to  justify  the  execution  of  a  deed 

8.  Koehler  v.  Ball,  2  Kan.  160.     See  by  him  to  another  redeeming  judgment 

also    Challiss   v.    Wise,   2   Kan.    193;  creditor,  need  not  state  that  the  clerk's 

White-Crow    v.    White- Wing,  3  Kan.  certificate  to  the  copy  of  the  docket  of 

276;  Briggs  v.  Tye,  16  Kan.  285;  Rice  the  creditor's  judgment  produced   to 

v.  Poynter,  15  Kan.  263;  New  England  him  was  under  seal.     People  v.  Ran- 

Mortg.  Security  Co.  v.  Smith,  25  Kan.  som,  2  N.  Y.  490. 

622;  Buckingham  r>.  Granville  Alexan-  Defenses  to  Kandanms.  —  A  sheriff  can- 

dria  Soc,  2  Ohio  360.  not  resist  the  granting  of  a  mandamus 

4.  Ohio  L.  Ins.,  etc.,  Co.  v.  Good  in,  to  compel  him  to  execute  a  deed  on  tht 
10  Ohio  St.  557.  See  also  Kinnear  v.  ground  that  he  had  already  executed 
Lee,  28  Md.  488;  McCabe  v.  Ward,  18  one  to  another  person,  who  has  sold 
Md.  505.  and  conveyed  the  premises  to  a  bona 

5.  Galbreath  v.  Drought,  29  Kan.  fide  purchaser.  People  v.  Fleming,  2 
71  x;    Rice  v.  Poynter,    15   Kan.   263;  N.  Y.  484. 

Ferguson  v.  Tutt,  8  Kan.  370.  Issues  Triable.  —  On  mandamus  by 

6.  Koehler  v.  Ball,  2  Kan.  160;  Cow-  the  assignee  of  a  sheriff's  certificate  of 
din  v.  Cowdin,  31  Kan.  528;  Reeves  v.  sale  to  compel  the  execution  of  a  deed, 
Skenett,  13  Ohio  St.  574.  But  see  Kin-  the  question  whether  such  certificate  is 
near  v.  Lee,  28  Md.  488.  not   merged   in   a  deed   made   to  the 

7.  People  v.  Irwin,  14  Cal.  428;  Jes-  assignee  by  the  execution  debtor  after 
sup  v.  Carey,  61  Ind.  584;  Gorham  v.  the  sale  cannot  be  tried.  The  right  to 
Wing,  10  Mich.  486;  Ex  p.  El  wood,  the  deed  is  the  only  matter  in  contro- 
I  Den.  (N.  YO633;  People  i>.  Haskins,  7  versy.     People  v.  Irwin,  14  Cal.  428. 
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assistance  of  a  court  of  equity.1 

b.  Parties.  —  It  has  been  held  that  the  execution  debtor  is  a 
necessary  party  to  a  bill  in  equity  to  compel  the  sheriff  to  convey 
property  sold  under  execution.* 

2.  Amendment  of  Deed  —  a.  In  General.  —  A  sheriff's  deed 
may,  it  seems,  be  amended.3 

b.  Jurisdiction  of  Equity.  —  Though  equity  cannot  aid 
the  imperfect  execution  of  a  sheriff's  deed,4  it  has  jurisdiction  of 
a  bill  to  correct  a  mistake  therein.5 

XVIL  Distribution  of  Proceeds  —  1.  Payment  into  Court  — 
Although  it  is  usual  for  the  officer  making  a  sale  to  pay  the 

1.  Wiiham  v.  Smith,  5  Grant  Ch.  (U.  execution  should  be  brought  in  the 
C.)  203;  Glasgow  v.  Smith,  1  Overt,  name  of  the  state  on  the  relation  of 
(Tenn.)  144.  such   purchaser,   and   upon   filing  his 

In  North  Carolina  it  has  been  held  complaint  ihe  relator  should  move  for 
that  a  motion  in  the  cause,  and  not  a  an  alternative  writ  of  mandate  requir- 
distinct  action,  is  the  proper  means  of  ing  the  defendant  to  execute  and  de- 
compelling  the  sheriff  to  make  title  to  liver  such  deed  or  show  cause  why  he 
the  purchaser  at  the  sale.  Fox  v.  should  not  do  so.  Jessup  v.  Carey,  61 
Kline,  85  N.  Car.  173;  Skinner  v.  War-  Ind.  584. 
ren,  81  N.  Car.  373.  Action  to  Bestore  Lost  Deed.  —  In  an 

Naming  Grantees  in  Deed.  —  Under  a  action  to  compel  the  execution  of  a 

statute    which   provides   that    on    the  deed    to   take    the    place  of  one  lost 

death  or  removal  of  a  sheriff  after  he  before  registration,  the  officer  making 

has  made  a  sale  and  before  he  has  ex-  the  original  deed  is  a  necessary  party 

ecuted  a  conveyance   the  court  may  defendant.     McMillan  v.  Edwards,  75 

appoint  the  sheriff  then  in  office  to  ex-  N.  Car.  81. 

ecute  and  acknowledge  a  deed  to  the  Action  to  Compel  Delivery.  —  A  sheriff 
purchaser,  the  court  will  not  compel  a  who  has  executed  a  deed  to  the  pur- 
sheriff  to  execute  a  deed  to  the  grantees  chaser  at  a  sale  under  execution,  and 
of  a  purchaser  who  has  died.  But  it  who  has  received  from  the  attorney  of 
may  in  such  case  permit  the  sheriff  to  the  plaintiffs  in  the  judgment  under 
execute  the  deed  to  the  purchaser's  which  the  land  was  sold  a  receipt  for 
legal  representatives.  In  re  Guenzler,  the  full  amount  bid,  and  delivered  the 
70  Mo.  39.  deed  to  such  attorney,  is  not  a  neces- 

L088  of  Deed.  —  In  McMillan  v.  Ed-  sary  party  to  a  suit  by  the  purchaser 
wards,  75  N.  Car.  81,  it  was  said:  "  It  against  such  attorney  to  compel  the  de- 
was  the  duty  of  the  sheriff  not  only  to  livery  of  the  deed.  Whitney  v.  Kirt- 
execute  the  deed,  but  such  a  deed  as  land.  27  N.  J.  Eq.  333. 
would  be  effectual  to  pass  all  the  in-  8.  Dollarhide  v.  Parks,  92  Mo.  178; 
terest  of  the  defendant  subject  to  sale  Johns  v.  De  Rome,  5  Blackf.  (Ind.)  421; 
and  that  was  sold  under  the  execution.  Rogers  v.  Abbott,  37  Ind.  138;  Lewis 
If  by  loss  of  the  deed  before  registra-  v.  Owen,  64  Ind.  446;  Flemming  v. 
tion  it  failed  to  pass  the  title,  it  would  Powell,  2  Tex.  225. 
seem  clearly  to  be  the  duty  of  the  4.  Hall  v.  Klepzig,  99  Mo.  83;  Ware 
sheriff  to  execute  another  and  still  an-  v.  Johnson,  55  Mo.  500;  Moreau  v. 
other,  until  by  registration  the  sheriff,  Branham,  27  Mo.  351;  Moreau  v. 
who  is  an  officer  of  the  law  charged  Detchemendy,  18  Mo.  522. 
with  the  duty,  had  made  a  deed  effect-  5.  Hawley  v.  Simons,  (111.  1887)  14 
ual  to  convey  the  interest  sold  under  N.  E.  Rep.  7;  Bradshaw  v.  Atkins,  no 
the  execution.  This,  generally,  he  111.  323;  Bartlett  v.  Judd,  21  N.  Y.  200; 
would  be  compellable  to  do.*'  De  Riemer  v.  De  Cantillon,  4  Johns. 

2.  Witham  v.  Smith,  5  Grant  Ch.  (U.  Ch.  (N.  Y.)  85;  Zingsem  v.  Kidd,  29  N. 
C.)203.  J.  Eq.  516;  Vanderbeck  v.  Perry,  28  N. 

Action  in  Name  of  State.  —  In  Indiana  J.  Eq.  367.     And  see  generally  article 

an  action  against  a  sheriff  to  compel  Rescission,   Cancellation,    and    Re- 

him  to  execute  to  the  purchaser  a  deed  formation  of  Contracts,  vol.  18,  p. 

for  real  estate  sold  by  such  sheriff  on  774  et  seq. 
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money  arising  from  the  sale  directly  to  the  plaintiff  in  execution, 
in  strictness  he  should  bring  it  into  the  court  issuing  the  execu- 
tion, as  such  is  the  command  of  the  writ.1 

Compelling  Payment  into  Court.  —  Accordingly  the  court  may,  when 
it  is  deemed  proper,  compel  the  officer  making  a  sale  under  exe- 
cution to  bring  the  proceeds  of  the  sale  into  court.* 

2.  Conflicting  Claims  to  Proceeds  —  a.  Power  of  Court  to 
Adjust.  — The  power  of  the  court  in  a  summary  way  to  adjust 
priorities  among  contending  executions  and  to  dispose  of  moneys 
arising  from  sales  has  been  exercised  in  many  instances  and  is 
settled  by  a  train  of  decisions.3 

Court  toning  Oldest  Execution.  —  Where  property  is  sold  by  a  sheriff 
under  two  or  more  executions,  issued  at  different  times  and  from 
different  courts,  the  court  from  which  the  oldest  execution  issued 
has  jurisdiction  to  determine  the  application  of  the  proceeds.4 

*.  Return  Asking  Order  of  Distribution.—  It  is  the 

practice  in  most  states,  where  there  are  conflicting  claims  to  the 
proceeds  of  a  sale,  for  the  officer  to  make  a  return  setting  forth 
the  various  claims  and  to  ask  the  court  to  make  an  order  regu- 
lating the  distribution  of  such  proceeds.* 

1.  Wortman  v.  Conyngham,  Pet.  (C.  L.  566,  57  Am.  Dec.  416.  To  the  same 
C.)24i;  Jones  v.  Jones,  1  Bland  (Md.)  effect  see  Heinselt  v.  Smith,  34  N.  J. 
443;  Woodruff  v.  Chapin,  23  N.  J.  L.     L.  215. 

566;    Stebbins  v.  Walker,   14  N.  J.  L.  8.  Williamson  v.  Johnston,  12  N.  J. 

90;  Turner  v.  Fendall,  1  Cranch  (U.  S.)  L.  86;  Chittenden  v.  Rogers,  42  111.  95; 

117;    Rex   v.    Bird,  2  Show.  87;    Ful-  Woodruff  v.  Chapin,  23  N.J.  L.  566; 

wood's  Case,  4  Coke  64;  Hoe's  Case,  5  Stebbins  v.  Walker,   14   N.  J.  L.   90; 

Coke  90;  Cannon  v.  Smalwood,  3  Lev.  Sterling  v.  Van  Cleve,  12  N.  J.  L.  285; 

204.  Washington  v.  Sanders,  2  Dev.  L.  (N. 

Funds  and  Deposits  in  Court. — See  gen-  Car.)  343;  Mentz  v.  Ham  man,  5  Whan, 

erally  article  Funds  and  Deposits  In  (Pa.)  150;  Wiley  v.  Bridgman,  1  Head 

Court,  vol.  9.  p.  727.  (Tenn.)  68. 

Where  there  Are  Conflicting  Claims.  —  Unauthorised  Sale.  —  When  money  is 

See  infra*   XVII.  2.  b.  Return  Asking  realized  from  a  levy  and  sale  of  prop- 

Order  of  Distribution.  erty  not  in  fact  subject  to  execution, 

Failure  to  Pay  into  Court.  —  A  sheriff  the  parly  having  the  better  legal  right 

is  not  liable  to  an  attachment  as  for  a  can,  at  any  time  before  the  money  is 

contempt  in  not  paying  into  court  the  paid  over,  appear  before  the  court  and 

money  made  upon  an  execution  levied  claim  the  money;  and  in  that  case  it  is 

upon  real  estate,  where  he  has  in  good  not  satisfaction   of   the   execution   or 

faith,  after  the  return  day,  and  wiihout  even  a  credit  to  be  applied  to  it.     Niolin 

notice  of  any  opposing  claim,  applied  v.  Hamner,  22  Ala.  578. 

the  money  to  the  lien.     Franklin  Tp.  4.  Heinselt  v.  Smith,  34N.J.  L.  215; 

v.  Osier,  91  Pa.  St.  160,  folio  wing  In  re  Woodruff  v.  Chapin,  23  N.  J.  L.  566. 

Basiian,  90  Pa.  St,  472.  5.  Alabama.  —  Henderson    v.    Rich- 

2.  Stebbins  v.  Walker,  14  N.  J.  L.  90;  ardson,  5  Ala.  349;  Turner  v.  Law- 
Woodruff  v.  Chapin,  23  N.  J.  L.  566;  rence,  11  Ala.  427. 

Cannon  v.  Smalwood,  3  Lev.  204.  Mississippi.  —  Heizer  v.   Fisher,    13 

Execution  from  Another  Court.  —  The  Smed.  &  M.  (Miss.)  672. 

court  out  of   which  an  execution  has  New  Jersey.  —  Woodruff  v.  Chapin, 

issued  has  no  right  to  order  the  pay-  23  N.  J.  L.  566;  Stebbins  t/.  Walker,  14 

inent  into  court  of  maney  in  the  hands  N.  J.  L.  90. 

of  the  sheriff  which  he  has  raised  on  North     Carolina. — Washington     v. 

prior  executions  issued  out  of  another  Sanders,    2    Dev.    L.    (N.   Car.)  343; 

court.     Woodruff  v.  Chapin,  23  N.  J.  Palmer  v.  Clarke,  2  Dev.  L.  (N.  Car.) 
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c.  Remedies  of  Claimant  —  (i)  Motion  or  Rule  Against 
Officer.  —  A  claimant  to  the  proceeds  of  a  sheriff's  sale  may  in 
some  states  proceed  by  motion  or  rule  against  the  officer  for 
such  proceeds.1 

(2)  Bill  in  Equity.  —  It  has  been  held  that  a  bill  in  equity  will 
not  lie  at  the  suit  of  one  of  the  claimants  of  moneys  raised  under 
different  executions,  as  adequate  relief  can  be  obtained  by  an 
application  to  the  court  out  of  which  the  executions  issued.* 

(3)  Bill  of  Interpleader.  —  A  bill  of  interpleader  will  not,  it 
would  seem,  lie  at  the  instance  of  the  officer  to  determine  the 
priorities  of  conflicting  claims  to  the  proceeds  of  a  sale.3 

d.  Notice  of  Application  for  Distribution.  —  On  an 
application  by  the  officer  for  an  order  of  distribution,  all  claim- 
ants of  the  proceeds  should  be  notified  that  they  may  come  in, 
make  themselves  parties,  and  submit  their  claims  for  decision.4 

354;  Dewey  v.  White,  65  N.  Car.  225;  1  Dev.  &  B.  Eq.  (N.  Car.)  171;  Cooper 

Bates  v.  Lilly,  65  N.  Car.  232;  Fox  v.  v.   Scott,  2  McMull.  L    (S.  Car.)  150; 

Kline,  85  N.  Car.  173.  Wortman  v.  Conyngham,  Pet.  (C.  C.) 

Pennsylvania.  —  Williams's  Appeal,  241;  Azcanati  v.  Fitzsimmons,  3  Wash. 

9  Pa.  St.  267.  (U.  S.)  134. 

Tennessee,  —  Wiley  v.    Bridgman,  1  Motion  Bather  than  Action.  —  In  Polk 

Head  (Tenn.)  68.  County  v.  Sypher,  17  Iowa  358,  Dillon, 

Wisconsin.  —  McDonald  v.  Allen,  37  J.,  said:  "  There  is  no  objection  to  the 

Wis.  108.  practice  of  determining  contests  in  re- 

United  States. — Wortman  v.  Conyng-  lation  to  the  surplus  arising  from  sales 

ham,  1  Pet.  (C.  C.)  241.  on  execution  on  motion,  instead  of  by 

England,  —  Saunders  v.    Bridges,   3  petition  in  equity  or  other  action.es- 

B.  &  Aid.  95,  5  E.  C.  L.  235;  Warmoll  pecially  where    the   facts  are    undis- 

v.  Young,  5  B.^&  C.  660,   12  E.  C.  L.  puted,   or    are   susceptible    of    being 

347.  clearly  and  easily  ascertained,  and  no 

Payment  into  Court  In  General.  —  See  new  parties  are   necessary."      Citing 

supra,  XVII.  I.  Payment  into  Court.  Williams  v.  Rogers,  5  Johns.  (N.   Y.) 

necessity  of  Payment  into  Court.—  163;  Ball  v.  Ryers,  3  Cai.  (N.  Y.)  84; 
Where  a  sheriff  acts  under  an  indem-  Every  v.  Edgerton,  7  Wend.  (N.  Y.) 
nity,  he  does  so  at  the  risk  of  indemni-  259;  Ritter  v.  Henshaw,  7  Iowa  97. 
fying  creditors  whose  interests  he  has  Submission  of  Controversy  Without  Ac- 
undertaken  to  subserve;  and  where  a  tion.  —  In  North  Carolina  it  has  been 
sheriff  who  has  so  acted  has  several  held  that  the  provision  of  the  code  re- 
executions  in  his  hands,  he  has  no  lating  to  the  submission  without  action 
right,  after  making  the  money  without  of  a  controversy  has  no  application  to 
paying  it  into  court,  to  ask  the  court  the  case  of  conflicting  claimants  to  the 
how  he  ought  to  make  his  returns  so  proceeds  of  a  sheriff's  sale.  Bates  v. 
as  to  secure  himself  from  any  liability  Lilly,  65  N.  Car.  232. 
to  the  dissatisfied  creditors.  Ramsour  2.  Fox  v.  Kline,  85  N.  Car.  173. 
v.  Young,  4  Ired.  L.  (N.  Car.)  133,  dis-  8.  Parker  v.  Barker,  42  N.  H.  78; 
tinguishing  Yarborough  z/.  State  Bank,  McDonald  v.  Allen,  37  Wis.  108.  But 
2  Dev.  L.  (N.  Car.)  23,  where  the  see  Nash  v.  Smith,  6  Conn.  421;  Shaw 
money  was  paid  into  court.  v.  Coster,  8  Paige  (N.  Y.)  339,   where 

1.  Wheeler  v.  Kennedy,  r  Ala.  292;  the  contrary  view  seems  to  find  sup- 
Henderson  v.  Richardson,  5  Ala.  349;  port.  And  see  generally  article  Inter- 
Barnes  v.  Baker,  Minor  (Ala.)  373;  pleader,  vol.  11,  p.  444. 
Berrie  v.  Smith,  97  Ga.  782;  Fosters.  4.  Henderson  v.  Richardson,  5  Ala. 
Rutherford,  20  Ga.  668;  Fox  v.  Kline,  349;  McDonald  v.  Allen,  37  Wis.  108. 
85  N.  Car.  173;  Isler  v.  Colgrove,  75  "The  Better  Practice  *  *  *  is 
N.  Car.  334;  Dewey  v.  White,  65  N.  this:  The  rule  against  the  sheriff,  at 
Car.  225;  Washington  v.  Sanders.  2  the  instance  of  any  creditor,  makes  the 
Dev.  L.  (N.  Car.)  343;  Child  v.  D»vight,  case.     Let  all  other  parties  in  interest 
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e.  Parties  to  Application  for  Distribution.  —  It  has 

been  held  that  it  is  not  essential,  in  the  first  instance,  that  an 
applicant  for  a  rule  against  a  sheriff  for  a  fund  in  his  hands 
should  make  other  claimants  of  the  fund  parties  to  the  proceeding. l 

/.  Appeal  from  Order  of  Distribution.  —  Under  the 
influence  of  the  principle  which  permits  a  party  in  interest  against 
whom  there  has  been  an  adverse  adjudication  in  a  subordinate 
court  to  seek  a  revision,  one  who  has  been  permitted  to  resist  a 
motion  against  a  sheriff  for  an  order  of  appropriation  may  appeal 
from  an  adverse  decision  thereon.* 

3.  Distribution  of  Surplus.  —  The  court  has  control  over  the  sur- 
plus money  arising  under  a  sheriff's  sale,  if  at  the  time  of  the  sale 
the  property  was  subject  to  or  bound  by  subsequent  judgments 
and  executions,  and  may  require  such  surplus  to  be  brought  into 
court  to  be  distributed. * 

XVIH  Remedies  of  Purchaser  —  1.  To  Obtain  Possession  — 
a.  Ejectment.  —  The  remedy  usually  resorted  to  by  a  purchaser 
at  a  sheriff's  sale  to  obtain  possession  forcibly  withheld  is  eject- 
ment, or  its  code  or  statutory  equivalent.4 

who  have  a  claim  upon  the  fund  be  Whatley  v.  Doe,  10  Ga.  74;  Skinner  v. 

notified,  in  writing,  by  the  sheriff  or  by  Willis,  54  Ga.   192;  Hays  v.  Wilstach, 

the  promovant,  of  the  pendency  of  the  82  Ind.   13;  Morton  v.  Sanders,  2  J.  J. 

rule,  if  laken,  or  let  the  creditor  give  Marsh.  (Ky.)  192;  People  v.  Nelson,  13 

like  notice  of  his  intention  to  apply,  if  Johns.  (N.  Y.)  340;  Green  v.  Watrous, 

it  be  not  done.     And  then  all  persons  17   S.   &   R.   (Pa.)   393;    Letchford   v. 

in  interest  thus  notified  may  or  may  Dewees,   14  Phila    (Pa.)  108,  37  Leg. 

not,  at  their  option,  come  in.     Whether  Int.    (Pa.)   493.      And    see    generally 

they  do  or  not,  they  will,  in  such  case,  articles    Ejectment,    vol.    7,   p.   260; 

be  bound  by  ihe  judgment."    Foster  Trespass  to  Try  Titlf. 

v.  Rutherford,  20  Ga.  668.  Ejectment  —  Elegit  —  Extent.  —  Tidd, 

Summons. —  In  North  Carolina  it  has  speaking  of  the  elegit,  says  that  it  was 

been  held  that  the  contesting  parties  formerly  usual  for  the  sheriff  to  deliver 

should  be  brought  into  court  by  sum-  actual   possession   of  a  moiety  of  the 

mons.     Dewey  v.  White,  65  N.  Car.  lands,  but  that  he  now  only  delivers 

225.  legal  possession,  and  in  order  to  obtain 

1.  Berrie  v.  Smith,  97  Ga.  782;  Fos-  actual  possession  the  plaintiff  must 
ter  v.  Rutherford,  20  Ga.  668.  proceed  by  ejectment;    and  he  states 

In  North  Carolina  it  has  been  held  the  practice  to  be  the  same  upon  an  ex- 

that  a  rule  against  a  sheriff  by  one  tent.    2    Tidd's    Pr.    1036.     And    see 

claiming  the  proceeds  of  a  sale  should  articles  Elegit,  vol.  7,  p.  409;  Extent, 

be  in  form  an  application  that  all  the  vol.  8,  p.  783. 

contesting  parties  may  appear  and  in-  Demand  Before  Action.  —  In   Hays  v. 

terplead.     Dewey  v.  White,  65  N.  Car.  Wilstach,  82  lnd.  13,  it  was  held  that 

225;    Isler    v.   Colgrove,    75    N.   Car.  it  was  not  necessary  for  the  plaintiff  in 

334.  an  action  for  the  recovery  of  real  prop- 

2.  Wheeler  v.  Kennedy,  1  Ala.  292;  erty  purchased  at  a  sheriff's  sale  to 
Henderson  v.  Richardson,  5  Ala.  349.  make    a    demand    on    the    judgment 

3.  Stebbins  v.  Walker,   14  N.  J.  L.  debtor  for  possession. 

90;   Thompson  v.  Pierson,  3  N.  J.  L.  Pleading.  —  In  an  action  by  a  pur- 

571;  Ball  v.  Ryers,  3  Cai.  (N.  Y.)  84;  chaser  at  a  sheriff's  sale  to  recover  the 

Williams  v.   Rogers,  5  Johns.  (N.   Y.)  land  from  defendants  who  are  in  pos- 

163;  Van  Nest  v.  Yeomans,  1   Wend,  session   under  a  prior  deed  from  the 

(N.  Y.)87;  Turner  v.  Fendall,  1  Cranch  judgment  debtor,  alleged  to  have  been 

(U.  S.)  117.  executed  in  fraud  of  creditors,  it  is  not 

4.  Hartley  v.  Ferrell,  9  Fla.  374;  necessary  that  the  complaint  should 
Donald    z\     McKinnon,    17     Fla.     746:  allege  a  return  of   nulla   bona  on  the 
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b.  Statutory  Remedy.  —  In  some  states  a  special  remedy  is 
given  by  statute  to  enable  the  purchaser  to  get  possession.1 

Statutory  Remedy  Merely  Cumulative.  —  It  has  been  held  that  a  statu- 
tory remedy  for  obtaining  possession  is  merely  cumulative  of 
common-law  remedies,  and  that  resort  may  be  had  to  either  at 
the  election  of  the  purchaser.* 

c.  Habere  Facias  Possessionem.  —  Elsewhere  the  purchaser 
may  have  the  writ  of  habere  facias  possessionem.8 

2.  On  Failure  of  Title  —  a.  In  General. — There  is  much  differ- 
ence of  opinion  as  to  the  remedy  of  a  purchaser  at  a  sheriff's  sale 
in  case  no  title  is  acquired  by  the  purchase.  According  to  some 
authorities  the  purchaser  at  a  sale  cannot,  on  the  failure  of  title, 
recover  the  amount  of  his  bid  in  an  independent  action  against 
either  of  the  parties,  in  the  absence  of  fraud  or  mistake.4 

execution.     Burch  v.  Brantley,  20  S.  land  R.  Co.  v.  Keenan,  56  Pa.  St.  198; 

Car.  503.  Walbridge's  Appeal,  95  Pa.  St.  466. 

Taking  Forcible  Possession.  —  Where  Property  of  Corporation.  —  In  Pennsyl- 
the  sheriff  does  not  deliver  personal  vania  it  has  been  held  that  all  the  pro- 
property  to  the  purchaser,  the  latter  visions  of  the  act  for  delivering  posses- 
has  no  right  forcibly  to  take  away  the  sion  to  the  purchaser  at  a  sheriff's  sale 
property  from  the  possession  of  the  apply  the  same  in  corporation  cases  as 
debtor,  and  if  he  does  so  he  will  be  in  others.  Oakland  R.  Co.  v.  Keenan, 
liable  to  such  damages  as  a  jury  may  56  Pa.  St.  198. 

think   proper  to   assess.      Blount    v.  Enjoining   Dispossession  —  Homestead. 

Mitchell,  Tayl.  (N.  Car.)  131.  —  If,   pending  the  execution  defend- 

Entryupon  Vacant  Premises, — A  pur-  ant's  application  to  have  a  homestead 

chaser  of  land  at  an  execution  sale  is  assigned  to  him,  the  sheriff  sells  the 

.    not  authorized  to  enter  upon  the  prem-  land,  equity  will  enjoin  eviction  until 

ises  without  the  consent  of  the  occu-  the   parties    can   be   heard   and   their 

pant,  but  if  they  are  vacant  he  may  rights  adjudicated.     Kilgore  v.  Beck, 

make  an  entry.     People  v.  Nelson,  13  40  Ga.   293.     And  see  article  Home- 

Johns.(N.  Y.)  340,  overruling  the  dictum  steads  and  Exemptions,  vol.  10,  p.  55. 

of    Livingston,   J.,   in    M'Dougall    v.  2.  Leidy  v.  Proctor,  97  Pa.  St.  486. 

Sitcher,  1  Johns.  (N.  Y.)  43.  See  also  McGheep.  Sutherland,  84  Ky. 

Sale  of  Partnership  Assets  under  Exeen-  198;  Kellam  v.  Janson,  17  Pa.  St.  467. 

tion  Against  Partner  —  Bemedies  of  Pur-  8.  McMechen  v.  Marman,  8  Gill  & 

ohaser.  —  The  sale  of  partnership  assets  J.  (Md.)  57;  Waters  t».  Duvall,  6  Gill 

under  an  execution  against  one  of  the  &  J.  (Md.)  76;  Dorsey  v.  Campbell,  1 

partners  individually  does  not  transfer  Bland  (Md.)  356;  Deakins  v.  Rex,  60 

any  part  of  the  joint  property  to  the  Md.  593;  Miller  v.  Allison,  8  Gill  &  J. 

purchaser  so  as  to  entitle  him  to  take  (Md.)  38.    See  also  article  Possession, 

it  from   the  other  partners,   for  that  Writ  of.  vol.  16,  p.  745. 

would  be  to  place  the  purchaser  in  a  Title  in  Dispute.  —  The  court  will  not 

better  situation  than  the  partner  whose  award  a  writ  to  put  in  possession  the 

interest  he  purchased.     The  remedy  of  purchaser  of  premises  at  sheriff's  sale 

the  purchaser  is  to  go  into  equity  and  under  execution    process   where    the 

call  for  an  account,  and  thus  entitle  legal  title  of  the  defendant  in  the  writ 

himself  to  the  interest  of  the  judgment  thereto  is  in  dispute  and  he  was  out  of 

debtor,  if  any,  after  the  settlement  of  the  possession  of  them  at  the  time  of 

the  partnership  liabilities.     Clagett  v.  the  sale.    Wright  v.  Rodney,  5  Houst. 

Kilbourne,  1  Black  (U.  S.)  346.  (Del.)  573. 

1.  Seymour  v.  Morgan,  45  Ga.  201;  4.  Branham  v.  San  Jose,  24  Cal.  585; 

Bledsoe    v.   Willingham,  62  Ga.  550;  Boggs  v.  Fowler,  16  Cal.  559;  Laws  v. 

McGhee   v.  Sutherland,   84   Ky.    198;  Thompson,  4  Tones  L.  (N.  Car.)  104; 

Bunnell  v.  Thompson,  12  Bush  (Ky.)  Halcombe  v.  Loudermilk,  3  Jones  L. 

116;  Sharpe  v.  Roe,  13  Bush  (Ky.)  461,  (N.  Car.)  491;  Beall  v.  Price,  13  Ohio 

Leidy  v.  Proctor,  97  Pa.  St.  486;  Oak-  368;  The  Monte  Allegre,  9  Wheat.  (U. 
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b.  Against  Plaintiff  in  Execution.  —  In  some  states  the 
purchaser  has  been  permitted  to  recover  from  the  plaintiff  in 
execution  the  amount  of  his  bid,  where  he  acquired  no  title  by 
his  purchase.1 

c  Against  Defendant  in  Execution.  —  Again,  in  other 

states  the  defendant  in  execution  has  been  held  liable  to  the  pur- 
chaser on  a  failure  of  title.1 

d.  Against  Officer.  —  If  the  title  of  the  purchaser  at  an 
execution  sale  fails  in  consequence  of  a  neglect  of  the  officer  to 
comply  with  the  requirements  of  the  statute  relating  to  the  sale, 
such  purchaser  may  maintain  an  action  on  the  case  against  such 
officer.3 

e.  Procuring  New  Execution.  —  In  some  states  an  execu- 
tion plaintiff  purchasing  at  a  sale  may  obtain,  by  application  to 

S.)6i6.     And  see  Am.  and  Eng.  Encyc.  Kentucky.  —  Price  v.  Boyd,  I  Dana 

of  Law  (2d  ed.),  title  Sheriffs*  Sales.  (Ky.)  436;  Jones  v.  Henrv,  3  Litt.  (Ky.) 

1.  Sanders  v.  Hamilton,  3  Dana  427;  M'Ghee  v.  Ellis,  4  Litt.  (Ky.)  245; 
(Ky.)  550.  McLaughlin  v.  Daniel,  8  Dana  (Ky.) 

Failure  of  Consideration.  —  In  Chap-  182. 

man  v.  Brooklyn,  40  N.  Y.  372,  a  re-  Afissowi. —  Wilchinsky  v.  Cavender, 

covery  from  the  plaintiff  in  execution  72   Mo.    192;    McLean    v.    Martin,  45 

was  allowed  on  the  theory  that  there  Mo.  393. 

was  an  entire  failure  of  consideration  Texas.  —  Burns    v.    Ledbetter,    56 

for  the  bid.     See  also  Sch winger  v.  Tex.  282;  Stone  v.   Darnell,   25  Tex. 

Hickok,  53  N.  Y.  280;   Henderson  v.  Supp.   435;   Johnson   v.   Caldwell,   38 

Overton,  2  Yerg.  (Tenn.)  394.  Tex.  217;   Howard  v.  North,   5  Tex. 

Bala  of  Caveat  Emptor  —  Indiana.  —  In  290. 

Lewark  v.  Carter.  117  Ind.  206,  it  was  Equitable  Belief.  —  In  Utica  Bank  v. 

held  that  where  the  sheriff,  at  the  re-  Mersereau,  3  Barb.  Ch.  (N.  Y.)  528. 

quest  of  the  plaintiff,  levies  upon  prop-  Walworth,  C,  expressed  the  opinion 

erty  which   is  not  owned  by  the  de-  that  a  purchaser  of  land  at  an  execu- 

fendant  and   sells  it  to  an  innocent  tion  sale   who  has   been   evicted   for 

purchaser  against  whom  a  recovery  is  want  of  title  in  the  defendant  in  exe- 

subseauently   had  by  the  owner,  the  cution   is  entitled   to  equitable  relief 

rule  01  caveat  emptor  obtains  in  the  ab-  upon   the   principle  of   the   statute  32 

sence  of  representations  made  at  the  Hen.  VIII.,  c.  5,  giving  a  remedy  to 

sale,  and  neither  the  plaintiff  nor  the  the  creditor  to  whom  the  debtor's  land 

sheriff  is  liable  to  refund  to  the  pur-  has    been    delivered   in   extent    upon 

chaser  the  amount  paid  by  him,  it  not  elegit  after  an  eviction,  although  that 

appearing  that  the  plaintiff  in  the  writ  statute  was  repealed  by  implication  by 

acted  in  bad  faith  in  directing  the  levy,  the  statute  5  Geo.  II.,  c.  5,  subjecting 

2.  See  Am.  and  Eng.  Encyc.  of  Law  real  estate  in  colonies  to  sale  upon 
(2d  ed.),  title  Sheriffs'  Sales;  and  see  execution  in  the"  same  manner  as  per- 
the  following  cases:  sonal  property,  and  thereby  virtually 

Illinois.  —  Warner  v.   Helm,  6    111.  abolishing  the  writ  of  elegit. 

220;    Kerr  v.   Kerr,  81   111.   App.  35;  3.  Sexton  v.  Nevers,  20  Pick.  (Mass.) 

England  v.  Clark,  5  111.  486.  451.     See  also  M'Ghee  v.  Ellis,  4  Litt. 

Indiana.  —  Muir  v.  Craig,  3  Blackf.  (Ky.)  245.     And  see  generally  article 

(Ind.)  293;  Lewark  v.  Carter,  117  Ind.  Public  Officers,  vol.  17,  p.  139. 

206;  Julian  v.  Beal,  26  Ind.  220;  Pres-  In  Kentucky  the  execution  purchaser 

ton  V.  Harrison,  9  Ind.  1;  Hawkins  1/.  of  a  chattel  on  the  failure  of  title  may 

Miller,  26  Ind.  173;  Dunn  v.  Frazier,  recover  of  the  sheriff  who  took  no  in- 

8    Blackf.   (Ind.)    432;    Richmond    v.  demnifying  bond  and  failed  to  give  in- 

Marston,  15  Ind.   134;  Pennington  v.  formation  of  the  real  owner's  adverse 

Clifton,  10  Ind.  172.  claim.     Harrison  v.   Shanks,  13  Bush 

Iowa.  —  Reed  v.  Crosthwait,  6  Iowa  (Ky.)62o.    See  also  Chisholm  v.  Gooch, 

219;  Ritter  v.  Henshaw,  7  Iowa  97.  79  Ky.  468. 
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Purchaser. 


the  court  issuing  the  execution,  a  cancellation  of  the  satisfaction 
thereof  and  the  issuance  of  a  new  execution  if  no  title  is  acquired 
by  the  purchase.1 

XIX.  Remedies  Against  Purchases  —  1.  By  Action  —  a.  In 
General.  —  An  action  lies  against  a  purchaser  at  a  sheriff's  sale 
for  failure  to  complete  the  purchase.* 

b.  Parties — Plaintiff.  —  An  action  against  the  purchaser  at  a 
sheriff's  sale  for  failure  to  complete  the  purchase  is  maintainable 
in  the  name  of  the  sheriff.*  Indeed,  it  has  been  held  that  it  can 
be  maintained  by  no  other  person.4 

Defendant  —  Where  the  plaintiff's  attorney,  in  his  own  name, 
bids  off  property  at  a  sheriff's  sale  on  execution  and  takes  a  cer- 
tificate from  the  sheriff  in  his  own  name,  the  presumption  is  that 
the  purchase  was  on  his  own  account,  and  he  may  be  made  the 
defendant  in  an  action  by  the  sheriff  to  recover  the  amount  of 
the  bid.* 


1.  Sargent  v.  Sturm,  23  Cal.  359; 
Mag  wire  v.  Marks,  28  Mo.  193;  and 
see  article  Satisfaction  and  Dis- 
charge of  Judgments,  ante,  p.  117; 
Piper  v.  El  wood,  4  Den.  (N.  Y.)  165; 
Adams  v.  Smith,  5  Cow.  (N.  Y.)  280; 
Burns  v.  Ledbetter,  56  Tex.  282. 

Alias  Executions.  —  See  article  Exe- 
cutions Against  Property,  vol.  8,  p. 

438. 

8.  Robinson  v.  Garth,  6  Ala.  204; 
Sharman  v.  Walker,  68  Ga.  148;  Arm- 
strong v.  Vroman,  11  Minn.  220;  Jones 
v.  Null,  9  Neb.  254;  Chappell  v.  Dann, 
21  Barb.  (N.  Y.)  17;  McKee  v.  Line- 
berger,  69  N.  Car.  217;  Davis  v.  Baxter, 
5  Watts  (Pa.)  515. 

Besale  under  8ame  Writ.  —  A  statute 
providing  that  where  the  purchaser  re- 
fuses to  complete  his  bid  the  sheriff 
may  resell  the  property,  and  if  it  sells 
for  less  may  sue  for  the  difference, 
does  not  authorize  a  suit  against  a  de- 
faulting purchaser  where  the  property 
is  not  resold  under  the  same  writ,  but 
is  sold  by  virtue  of  older  writs  of  fieri 
facias  levied  after  the  refusal  of  the 
purchaser  to  comply  with  the  terms  of 
the  sale.     Barlow  v.  Toole,  80  Ga.  9. 

Conditions  Precedent  —  Return  of  Exe- 
cution. —  In  McKee  v.  Lineberger.  69 
N.  Car.  217,  it  was  held  that  it  was  not 
necessary  for  the  sheriff  to  make  a  re- 
turn of  the  sale  on  execution  as  a  con- 
dition precedent  to  his  right  of  action 
against  the  purchaser  at  the  sale  for 
failure  to  pay  the  amount  of  his  bid. 

8.  See  also  the  following  cases: 

Alabama.  —  Bell  v.  Owen,  8  Ala.  312; 
Robinson  v.  Garth,  6  Ala.  204. 

Georgia. — Glenn  v.    Black,   31    Ga. 


393;  Sharman  v.  Walker,  68  Ga.  148. 

Illinois.  —  People  v.  Stelle,  103  111. 
467;  Webb  v.  Perkins,  60  111.  App.  91. 

Indiana. —  Ennis  v.  Waller,  3  Blackf. 

(Ind.)47*. 

Kansas.  —  Walker    v.    Braden,    34 

Kan.  660;  Trustees',  etc.,  Ins.  Corp.  v. 

Bowling,  2  Kan.  App.  775. 

Minnesota.  —  Armstrong  v.  Vroman, 
11  Minn.  220. 

Mississippi.  —  Hand  v.  Grant,  5 
Smed.  &  M.  (Miss.)  508. 

Nebraska,  —  Jones  v.   Noll,   9   Neb. 

254. 

New  York.  —  Chappell  v.  Dann,  21 
Barb.  (N.  Y.)  17;  Russell  v.  Gibbs,  5 
Cow.  (N.  Y.)  391. 

North  Carolina.  —  McKee  v.  Line- 
berger, 69  N.  Car.  217;  Tate  v.  Green- 
lee, 4  Dev.  L.  (N.  Car.)  149;  Grier  v. 
Yontz,  5  Jones  L.  (N.  Car.)  371. 

Ohio.  —  Bisbee  v.  Hall,  3  Ohio  449; 
Galpin  v.  Lamb,  29  Ohio  St.  529. 

Pennsylvania.  —  Gaskell  v.  Morris, 
7  W.  &  S.  (Pa.)  39;  Davis  v.  Baxter,  5 
Watts  (Pa.)  515;  Friedly  v.  Scheetz,  9 
S.  &  R.  (Pa.)  156;  Adams  v.  Adams, 
4  Watts  (Pa.)  160;  Holdship  v.  Doran, 
2  P.  &  W.  (Pa.)  9;  Fretz  v.  Heller,  2 
W.  &  S.  (Pa.)  397. 

Tennessee.  —  Nichol  v.  Ridley,  5 
Yerg.  (Tenn.)  63. 

4.  Freeman  v.  Husband,  77  Pa.  St. 
389;  Adams  v.  Adams,  4  Watts  (Pa.) 
160;  Gaskell  v.  Morris,  7  W.  &  S.  (Pa.) 
32;  People  v.  Stelle,  103  111.  467;  Gal- 
pin v.  Lamb,  29  Ohio  St.  529;  Harvey 
r.  Adams,  9  Lea  (Tenn.)  289.  But  see 
Robinson  v.  Garth,  6  Ala.  204. 

5.  Chappell  v.  Dann,  21  Barb.  (N. 
Y.)  17. 
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c.  PLEADING  —  Setting  fat  Betnrn.  —  In  an  action  by  a  sheriff  for 
the  price  bid  at  a  sale  on  execution  the  declaration  need  not  set 
out  the  return.1 

Aotion  on  Bond  for  Purchase  Price.  —  A  declaration  on  a  bond  for  the 
purchase  money  at  a  sheriff's  sale  should  allege  the  sale  and  a 
breach  of  the  conditions  thereof.* 

2.  By  Motion  —  a.  In  General.  —  In  some  states  the  sheriff  is 
allowed,  when  the  bidder  refuses  to  pay  his  bid,  to  resell  the 
property,  and  if  it  brings  less  than  the  first  bid  to  recover  the 
amount  of  the  difference  in  the  two  bids  by  a  summary  proceed- 
ing by  motion.8 

b.  Requisites  of  Motion.  —  In  California  it  has  been  held 
sufficient  for  a  motion  to  allege  that  the  property  was  first  sold 
for  a  specified  sum,  and  that  the  property  on  a  resale  brought  a 
smaller  amount,  stating  it,  without  averring  in  specific  terms  that 
"  loss  was  occasioned  thereby,"  in  the  language  of  the  statute.4 

XX.  Redemption  fbok  Sale  —  1.  Jurisdiction  of  Equity.  — 
A  judgment  creditor  who  has  perfected  his  right  under  statute  to 
redeem  land  of  his  debtor  which  has  been  sold  under  an  execution 
of  another  creditor  may  come  into  equity  to  compel  a  convey- 
ance by  the  purchaser,  even  though  the  statute  gives  to  him  a 
summary  remedy  to  recover  the  possession  after  he  has  acquired 
the  legal  title.5 

2.  Conditions  Precedent  —  The  right  to  redeem  cannot  be 
enforced  until  there  is  either  a  performance  by  the  person  desir- 
ing to  redeem,  of  all  that  the  statute  requires  of  him,  or  a  valid 
and  sufficient  excuse  for  nonperformance.6 

1.  Sanborn  v.  Chamberlin,  101  Mass.  him  and  the  amount  realized  by  the 

409.  sheriff  at  a  resale,  it  is  essential  to  a 

8.  Friedly  v.  Scheetz,  9  S.  &  R.  (Pa.)  recovery  that  the  purchaser  shall  have 

156.  refused  to. pay  the  amount  of  his  bid. 

8.  Strawbridge  v.  Clark,  52  Mo.  21;  Phillips  v.  Goldman,  75  Mo.  686,  citing 

Phtllips  v.  Goldman,  75  Mo.  686;  Reed  Conway  v.  Nolte,  11  Mo.  74:  Shaw  v. 

v.  Shepperd,  38  Mo.  463;  Hcnsley  v.  Potter,  50  Mo.  281. 

Baker,  10  Mo.  157;  Wimer  v.  Obear,  23  4.  Johns  v.  Trick,  22  Cal.  11.     And 

Mo.  242;  Gray  v.  Case,  51  Mo.  463.  see  article  Motions,   vol.    14,  p.  113 

Remedy  of  Execution  Plaintiff  —  Tender,  et  seq. 

—  In  Indiana  it  has  been  held  that  an  6.  Moore  v.  Gore,  35  Ala.  701.     See 

execution  plaintiff  who  receives  from  generally   as    to    the    jurisdiction    of 

a  purchaser  at  a  sale  a  check  for  the  equity  to  enforce  the  right  of  red  em  p- 

deed,  and  does  not  offer  to  rescind  or  tion  article  Redemption,  vol.  17,  p.  947. 

tender  back  the  check  when  payment  6.  Alabama.  —  Spoor  v.  Phillips,  27 

thereof  is  refused,  is  not  entitled  to  the  Ala.   193;    Farley  V.   Nagle,   119  Ala. 

summary  remedy  by  motion  provided  622;  Paulling  v.  Meade,  23  Ala.  505. 

by  statute  for  recovering  judgment  for  California.  —  Wilcoxson  v.  Miller,  49 

the  amount  at  which  land  is  sold  by  Cal.  193;  Haskell  v.  Manlove,  14  Cal. 

the  sheriff    on   execution.     Sutton   v.  54;  Bennett  v.  Wilson,  122  Cal.  509. 

Baldwin,  146  Ind.  361.     And  see  gen-  Illinois. — Durley   v.   Davis,  69   111. 

e rally  article  Tender.  133;  Chiles  v.  Davis,  58  III.  411;  Littler 

Befuial  to  Pay  Amount  of  Bid.  —  In  v.  People,  43  III.  188. 

Missouri,  in  a  proceeding  by  motion  Indiana.  —  Eiceman    v.    Finch,    79 

against  a   purchaser    10    recover    the  Ind.  511. 

difference  between  the  amount  bid  by  AVw    York. — Gilchrist  v.  Comfort, 
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3.  Time  of  Redemption  —  a.  In  General.  —  The  right  to 
redeem  from  a  sheriff's  sale  is  lost  if  it  be  not  asserted  in  the  time 
prescribed  by  the  statute,  unless  without  fault  or  neglect  on  the 
part  of  the  person  desiring  to  redeem  he  is  prevented  or  excused 
by  the  conduct  or  agreement  of  the  purchaser  from  thus  assert- 
ing  it.1 

b.  Extending  Time.  —  The  time  of  redemption  from  a 
sheriff's  sale  may,  however,  be  extended  by  agreement  of  the 
parties,2  and  a  parol  agreement  to  such  effect  is  not  within  the 
statute  of  frauds.3  It  has  been  held  that  where  the  validity  of 
the  judgment  and  sale  is  questioned  a  court  of  equity  may 
extend  the  time  for  redemption  until  the  determination  of  the 
questions  thus  raised.4 

4.  Parties.  —  A  purchaser  at  an  execution  sale  is  not  a  neces- 

34  N.  Y.  235;  Morss  v.  Purvis,  68  N.  Eleventh  Ave.,  81  N.  Y.  436;  Kell  v. 

Y.  225;  People  v.  Lynch,  68  N.  Y.  473;  Worden,  no  111.  310. 

Waller  v.  Harris,  7  Paige  (N.  Y.)  167;  1.  Alabama. — Spoor  v.   Phillips,  27 

Silliman  v.  Wing,  7  Hill  (N.   Y.)  159;  Ala.  193. 

Ex  p.  Monroe  Bank,  7  Hill(N.  Y.)  177;  Illinois.  —  Ross  v.  Mead,  10  111.  171. 

People   v.  Covell,    18   Wend.   (N.   Y.)  Indiana.  —  Cummings  v.  Pottinger, 

598;  People  v.  Sheriff,   19  Wend.  (N.  83  Ind.  294;  Warford  v.  Sullivan,  147 

Y.)  87.  Ind.  14. 

Tennessee.  —  Lowry    v.    M'Ghee,    8  Iowa.  —  Hughes  v.  Feeter,  23  Iowa 

Yerg.  (Tenn.)  242;  Hill  v.   Walker,  6  547. 

Coldw.    (Tenn.)    424;    Farnsworth    v.  New  York. — Exp.  Stevens,  4  Cow. 

Howard,   1  Coldw.  (Tenn.)  215;  Lytle  (N.  Y.)  T33;  Ex  p.  Elwood,  1  Den.  (N. 

v.  Etherly,  10  Yerg.  (Tenn.)  389.  Y.)  633;  Livingston  v.  Arnoux,  56  N. 

Payment  into  Court. —  In  Simmons  v.  Y.    507;    Russell   v.   Allen,    10    Paige 

Marable,    11    Humph    (Tenn.)  436,  it  (N.  Y.)  249. 

was  said  that  it  should  appear  to  the  North  Dakota.  —  State  v.  O'Connor, 

court  before  any  decree  for  redemption  6  N.  Dak.  285. 

is  made  that  the  money  has  been  paid  Tennessee.  —  Kannon    v.    Pillow,    7 

into  court  subject  to  the  order  of  the  H umph.  (Tenn.)  281;  Lowry  v.  M'Ghee, 

defendant.  8  Yerg.  (Tenn.)  242;  Hawkins  v.  Jami- 

Tender  to  Clerk  ot  Court.  — ;  Where  the  son,   Mart.  &  Y.  (Tenn.)  85;  Scott  v. 

debtor  has  the  right  10  redeem  real  es-  Britton,  2  Yerg.  (Tenn.)  223. 

tate  by  the  payment  of  money  to  the  Washington.  —  Bryant    v.    Stetson, 

clerk,  he  must  pay  it  to  the  clerk  of  the  etc.,  Mill  Co.,  13  Wash.  692. 

Circuit  Court  of  the  county  in  which  Computation  of  Time. —  In  Rothwell 

ihe  sale  was  made,  without  regard  10  v.  Gettys,   11   Humph.  (Tenn.)  135,  it 

the  locality  of  the  land  or  the  residence  was  held  that  the  day  of  ihe  sale  was 

of  the  defendant.     Rothwell  v.  Gettys,  to  be  excluded  in  the  computation  of 

11  Humph.  (Tenn.)  135.  the  two  years  allowed  to-redeem.     See 

Waiver  of  Tender. — A  debtor  bringing  also  Jones  v.  Planters'  Bank,  5  Humph, 

an  action  to  redeem  land  sold  under  (Tenn.)  619. 

execution  need  not  pay  into  court  the  2.  Southard  7; .  Pope,  9  B.  Mon.(Ky.) 

money  alleged  to  have  been  tendered,  264;  Griffin  v.  Coffey,  9  B.  Men.  (Ky.) 

where  the  purchaser  denies  his  right  to  453;    Miller  v.    Lewis,   4   N.    Y.   554; 

redeem.     Rogers  v.  Tindall,  99  Tenn.  Rector  v.  Shirk,  92  Ind.  31;  Butt   v. 

356.  Butt,  91  Ind.  305;  Martin  v.  Martin,  16 

Waiver  of  Objections.  —  If  the  owner  B.  Mon.  (Ky.)  8;  McMakin  v.  Schenck, 

of  a  certificate  of  purchase  at  an  exe-  98  Ind.  264. 

cution    sale    accepts    the    redemption  8.  Griffin  v.  Coffey,  9  B.  Mon.  (Ky.) 

money,  he  thereby  waives  any  objec-  452.      See  also   Rector    v.    Shirk,    92 

tions  to  the  sufficiency  of  the  affidavit  Ind.  31. 

of  the  redemptioner.    Warford  v.  Sull:-  4.  Carroll     v.    McCullough,    63    N. 

van,  147  Ind.  14.     See  also  Matter  of  H.  95. 
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sary  party  to  a  suit  by  his  redemptioner  to  enforce  the  right  of 
redemption  against  a  subsequent  redemptioner.1 

5.  Pleading.  —  A  bill  to  redeem  from  a  sheriff's  sale  which  does 
not  allege  either  performance  on  the  part  of  the  complainant  of 
all  that  the  statute  requires  of  him  or  excuse  for  nonperformance, 
and  which  does  not  couple  such  excuse  with  an  offer  in  the  bill  to 
perform  all  that  the  statute  requires,  contains  no  equity.8 

Showing  as  to  Tender.  —  It  has  been  held  that  if  a  bill  to  redeem 
from  a  sheriff's  sale  does  not  show  that  a  tender  was  made  before 
it  was  filed  a  tender  made  in  it  is  not  sufficient  to  authorize  a 
decree  for  the  redemption  unless  in  connection  with  such  offer 
the  bill  shows  a  valid  and  sufficient  excuse  for  the  omission  to 
make  a  tender  before  it  was  filed.8 

6.  Decree.  —  It  has  been  held  that  the  decree  upon  a  bill  to 
redeem  should  fix  the  time  within  which  the  redemption  is  to 
take  place.4 

XXL  Vacating  and  Setting  Abide  Sale  —  1.  Power  to  Vacate. 
—  The  power  of  a  court  to  vacate  a  sale  made  under  its  process 
is  well  settled.* 

2.  By  Motion  —  a.  To  What  Court  Made.  —  A  motion  to  set 

1.  Bennett  v.  Wilson,  122  Cal.  509.  4.  Waller  v.  Harris,  7  Paige  (N.  Y.) 
See  generally  as  to  parties  in  bills  to  167.  See  generally  as  to  decrees  in 
redeem  article  Redemption,   vol.    17,     bills  to  redeem    article   Redemption, 

p.  047.  vol.  17,  p.  Q7i. 

BUI  by  Debtor's  Vendee  —  Debtor   as        ft.  Alabama.  —  Cowan    v.    Sapp,    74 

Defendant. — In  Jones  v.  Planters' Bank,  Ala.  44;  Lockett  v.  Hurt,  57  Ala.  198; 

5  Humph.  (Term.) 619,  it  was  held  that  Mobile    Cotton     Press,    etc.,    Co.    v. 

where  an   execution   debtor  tendered  Moore,  9  Port.  (Ala.)  679;  Abercrombie 

the  redemption  money,  a  bill  maybe  v.  Conner,  10  Ala.  293;  Lankford  v. 

filed  by  a  vendee  of  such  debtor  with-  Jackson,  21   Ala.  650;    Henderson   v. 

out  making  such  debtor  a  party.  Subiett,  21  Ala.  626;  Slater  v.  Alston, 

2.  Spoor  v,   Phillips,    27  Ala.    193;  103  Ala.  605;  Beach  v.  Dennis,  47  Ala. 
Paulling  v.  Meade,  23  Ala.  505.     See  262;     Holly    v.    Bass,    68    Ala.    206; 
generally  as  to  requisite  allegations  in  Scranton  v.  Ballard,  64  Ala.  402. 
bills    to   redeem  article   Redemption,        Arkansas.  —  State  Bank  v.  Noland, 
vol.  17,  p.  962.  13  Ark.  299. 

Conflicting  Bights  of  Redemptioner*.  —  Georgia.  — Johnson  v.  Dooly,  72  Ga. 

A  complaint  to  establish  a  right  of  re-  297;  Fears  v.  State, 102  Ga.  274. 

demption  over   another  redemptioner  Illinois.  —  McLean  Cou/ity  Bank  v. 

by  showing  that  the  judgment  under  Flagg,  31  111.  290;  Day  v.  Graham,  6 

which  the  latter  redeemed  is  void  need  111.  435;  Hays  v.  Cassell,  70  111.  669; 

not  allege  that  there  was  a  defense  to  Dobbins  v.  Wilson,  107  111.  17. 

such  judgment  on  the  merits.     Bennett  Maryland, — Arnott    v.    Nicholls,   1 

v.  Wilson,  122  Cal.  509.  Har.  &  J.  (Md.)47i;  Nesbittz/.  Dallam, 

In  Minnesota  a  Complaint  by  a  Junior  7  Gill  &  J.  (Md.)  512. 

Mortgagee  to  redeem  from  a  prior  exe-  Mississippi.  —■  Hopton    v.   Swan,    50 

cuiion  sale  must  allege  a  production  to  Miss.  545. 

the  sheriff  of  a  certified  copy  of  the  Missouri.  —  St.  Louis  v.  Brooks,  107 

mortgage  or  an  affidavit  of  the  amount  Mo.  380;  American  Wine  Co.  v.  Scho- 

due  thereon.      Dunn    v.    Dewey,    75  ler,  85  Mo.  496,  13  Mo.  App.  345;  Hicks 

Minn.  153.  v.  Perry,  7   Mo.   346;    Clamorgan   v. 

8.  Spoor   v.    Phillips,   27  Ala.    193;  O'Fallon,  10  Mo.  112;  Meir  v.  Zelle,  31 

Paulling  v.   Meade,  23  Ala.  505.     See  Mo.  331;  Holden  v.  Vaughan,  64  Mo. 

also  Simmons  v.  Marable,  iz  Humph.  588;  Molloy  v.  Batchelder,  69  Mo.  503; 

(Tenn.)436;  Eiceman  v.  Finch,  79  Ind.  Harrison  v.  Cachelin,  35  Mo.  79;  Ray 

511.    And  see  generally  article  Tender,  v.  Stobbs,   28   Mo.    35;  Warder-Bush- 
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aside  a  sheriff's  sale  should  be  addressed  to  the  court  issuing  the 
writ  under  which  the  sale  was  made.1 

b.  Conditions  Precedent  —  Betnrn  of  Execution.  —  The  fact 
that  the  execution  under  which  the  sale  was  made  has  not  been 
returned  to  the  court  whence  it  issued  is  no  objection  to  the 
entertainment  of  a  motion  to  set  aside  the  sale.* 

c.  Time  of  Motion  —  (i)  In  General.  —  A  motion  to  set 
aside  a  sheriff's  sale  is  a  proceeding  of  an  equitable  nature, 
determinable  upon  equitable  principles.8  Consequently  no  rule 
applicable  to  all  the  cases  as  to  the  time  within  which  the  motion 
must  be  made  can  be  laid  down.4 

(2)  Reasonable  Time.  —  The  authorities  are,  however,  well 
agreed  that  the  motion  must  be  made  within  a  reasonable  time, 
determinable  by  the  facts  of  the  particular  case.5 

nell-Glesser  Co.  v.  Allen,  63  Mo.  App.  Texas.  —  Wilson    v.    Aultman,  etc.. 

456;  Finke  v.  Craig,  57  Mo.  App.  393;  Co.,   (Tex.  Civ.   App.  1897)  39  S.  W. 

McKee  v.  Logan,  82  Mo.  524..  Rep.  1103. 

Nebraska.  —  Zeigler  v.  McCormick,  8.  Lee  v.  Davis,  16  Ala.  516. 

13  Neb.  25.  8.  McCaskell   v.    Lee,  39  Ala.    131; 

New  Jersey.  —  Voorhis  v.  Terhune,  Boiling  v.  Gantt,  93    Ala.  89;    Fabel 

50  N.  J.  L.  147;  Leaman  v.  Riggins,  2  v.  Boy  kin,  55  Ala.  383;  Cowan  v.  Sapp, 

N.  J.  Eq.  214.  74  Ala.  44;    Hart  v.   Hines,   10  App. 

New  York.  —  Morgan  v.   Holladay,  Cas.  (D.  C.)  366.     And  see  generally 

(N.  Y.  Super.  Ct.  Spec.  T.)  48  How.  Pr.  article  Motions,  vol.  14,  p.  70. 

(N.  Y.)  86;  Davis  v.  Tiffany,  1  Hill  (N.  4.  Holly  v.   Bass,  68  Ala.  206;  Mc- 

Y.)  642;  Ames  v.   Lock  wood,  (Supm.  Caskell  v.  Lee,  39  Ala.  131;  Boiling  v. 

Ct.)  13  How.  Pr.  (N.  Y.)  555;  Jackson  Ganit,    93    Ala.    89;    Anniston     Pipe 

v.  Roberts,  7  Wend.  (N.  Y.)  88;  Ontario  Works  v.  Williams,  106  Ala.  324;  Cowan 

Bank    v.   Lansing,   2   Wend.   (N.   Y.)  v.  Sapp,  74  Ala.  44. 

260;  Groff  v.  Jones,  6  Wend.  (N.  Y.)  ft.  Alabama.  —  Holly  v.  Bass,  68  Ala. 

522.  206;  Daniel  v.  Modawell,  22  Ala.  365; 

Pennsylvania.  —  Connelly  v.   Phila-  Cowan  v.  Sapp,  74  Ala.  44;  Boiling  v. 

delphia,  86   Pa.  St.   no;    Ryerson  v.  Gantt,  93  Ala.  89;  McCaskell  v.  Lee, 

Nicholson,  2  Yeates(Pa.)  516;  Jackson  39  Ala.  131;  Hubbert  v.  McCollum,  6 

v.  Morter,  82  Pa.  St.  291;    Evans  v.  Ala.  221 ;  Abercrombie  v.  Conner,  10 

Maury,  112  Pa.  St.  300.  Ala.  293;  Ponder  v.  Cheeves,  90  Ala. 

Vermont.  — Tudor  v.  Taylor,  26  Vt.  1x7;  Anniston  Pipe  Works  v.  Williams, 

444.  106  Ala.  324;  Lank  ford  v.  Jackson,  21 

Virginia. — Hamilton  v.  Shrewsbury,  Ala.   650;    McCollum   v.   Hubbert,  13 

4  Rand.  (Va.)  427.  Ala.  289. 

1.  Alabamq. — Fabel  v.   Boykin,  55  California.  —  Vigoureuz  v.  Murphy, 

Ala.  383;  Slater?.  Alston,  103  Ala.  605;  54  Cal.  346;    Central  Pac.  R.  Co.  v. 

Mobile    Cotton    Press,    etc.,     Co.    v.  Creed,  70  Cal.  497. 

Moore,  9  Port.  (Ala.)  679;  Lee  v.  Davis,  Illinois.  —  P rather    v.    Hill,   36    111. 

16  Ala.  516.  402;  Noyes  v.  True,  23  111.  503;  Rlg- 

Idaho.  —  Wooddy  v.  Jameson,  (Idaho  ney  v.  Small,  60  III.  416. 

1897)  50  Pac.  Rep.  1008.  Iowa.  —  Cunningham  v.  Felker,  26 

Missouri. — St.  Louis. ^.  Brooks,  107  Iowa    117;    Stewart    v.    Marshall,    4 

Mo.  380;  McKee  v.  Logan,  82  Mo.  524;  Greene  (Iowa)  75. 

American  Wine  Co.  v.  Scholer,  85  Mo.  Kansas.  —  Capital  Bank  v.  Hun  toon, 

496:  Ray  v.  Stobbs,  28  Mo.  35;  Keyte  35  Kan.  577. 

v.  Plemmons,  28   Mo.  104;    Pettus  v.  Kentucky.  —  M' Kinney    v.    Scott,  1 

Elgin,  11  ^Mo.  411:  McDonald  v.  Tie-  Bibb  (Ky.)  155;  Bristow  v.  Pay  ton,  2 

mann,  17  Mo.  603;  Nelson  v.  Brown,  T.  B.  Mon.  (Ky.)  91. 

23   Mo.    13;    Warder- Bushnell-Glesser  New  York. — Cunningham  v.  Cassidy, 

Co.  v.  Allen,  63  Mo.  App.  456.  17  N.  Y.  276. 

Pennsylvania.  —  Friedly   v.  Scheetz,  Pennsylvania.  —  Friedly   v.  Scheetz, 

9  S.  &  R.  (Pa.)  156.  9  S.  &  R.  (Pa.;  156. 
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(3)  At  or  Before  Return  Term  of  Writ.  —  In  some  states  the 
rule  obtains  that  a  motion  to  set  aside  a  sheriff's  sale  must  be 
made  at  or  before  the  return  term  of  the  writ  under  which  the 
sale  was  made.1 

Bemedy  After  Betura  Term.  —  The  remedy  after  the  return  term  is 
by  bill  in  equity.8 

(4)  Before  Acknowledgment  of  Deed.  —  In  other  states  it  is  held 
that  the  motion  must  be  made  before  the  acknowledgment  of  the 
deed  by  the  officer.8 

(5)  Before  Expiration  of  Period  of  Redemption.  —  Again  it  is 
held  in  some  cases  that  an  application  to  set  aside  a  sheriff's  sale 
must  be  made  before  the  time  for  redemption  from  the  sale  has 
expired  and  a  deed  is  issued.1 

d.  Notice  of  Motion  —  (1)  In  General.  —  Notice  of  a  motion 
to  set  aside  a  sheriff's  sale  should  be  given  to  all  parties  in 
interest.5 

South   Carolina.  —  Ingram   v.   Belkv  Scholer,  85  Mo.  496;  Ray  v.  Stobbs,  28 

2  Strobh.  L.  (S.  Car.)  207.  Mo.  35;  Lisa  v.  Lindell,  21   Mo.  127; 

Texas.  —  Hancock  v.  Metz,  15  Tex.  Friedly  v.   Scheetz,   9  S.   &   R.   (Pa.) 

205.  156. 

Wisconsin.  —  Foster  v.  Hall,  44  Wis.  An  Exception  to  the  Hole  that  motions 

568;  Hunker  v.  Rand,  19  Wis.  258.  to  set  aside  proceedings  under  an  exe- 

United  States.  —  Walker  v.  Cronkite,  cution  should  be  made  during  the  re- 

40  Fed.  Rep.  133.  turn  term  of  the  writ  exists  where  there 

Two  Tears.  —  In  Boiling  v.  Gantt,  93  is  in  fact  no  return  of  the  writ  and  the 

-Ala.   89,   it  was  held  that   two   years  party  affected  by  it  is  wholly  without 

was  a  reasonable  time  within  which  a  notice.     Nelson  v.  Brown,  23  Mo.  13. 

motion  to  vacate  a  sale  under  exec u-  See  also  Moreland  v.  Bowling,  3  Gill 

tion  should  be  made,  unless  there  was  (Md.)  500. 

fraud  or  misconduct  or  irregularity  8.  Hopton  v.  Swan,  50  Miss.  545; 
seriously  affecting  the  sale  or  satisfac-  Nelson  v.  Brown,  23  Mo.  13;  Lisa  v. 
tory  reasons  shown  why  a  longer  time  Lindell,  21  Mo.  127;  Force  v.  Van  Pat- 
should  be  allowed.  ton,  149  Mo.  446. 

Three  Tears.  —  In  Vigoureux  v.  Mur-  8.  Cooper  v.  Wilson,  96  Pa.  St.  409; 

phy,  54  Cal.  346,  the  court  refused  to  Evans  v.  Maury,  112  Pa.  St.  300.     See 

set  aside  a  sale  because  relief  was  not  also  State  Bank  v.  Noland,  13  Ark.  299. 

asked  for  until  more  than  three  years  4.  Raymond  v.  Pauli,  21  Wis.  531. 

after  the  sale.  See  also  Stewart  v.  Marshall,  4  Greene 

Four  Tears.  —  In  Daniel  v.  Modawell,  (Iowa)  75. 

22  Ala.  365,  a  motion  to  set  aside  a  5.  State  Bank  v.  Marsh,  10  Ark.  129; 

sale  was  denied  because  it   was   not  Wooddy  v.  Jameson,  (Idaho  1897)  50 

made  until  more  than  four  years  after  Pac.   Rep.   1008;  Sears  v.  Low,  7  111. 

the  sale,   and   the   purchaser,   in   the  281;  Cline  v.  Green,  1  Blackf.  (Ind.)  53; 

meanwhile,  had  taken  possession  and  Lyster  v.  Brewer,  13  Iowa  461;  Wright 

sold  his  interest  to  third  persons  for  v.  Leclaire,  3  Iowa  221;  Baker  v.  Hall, 

valuable    considerations,   and  one  of  29  Kan.  617;  Jewitt  v.  Marshall,  3  A. 

such  third  persons  had  again  resold  to  K.  Marsh.  (Ky.)  153;  Williams  v.  Cum- 

another  who  had  made  valuable  im-  mins,  4  J.  J.  Marsh.  (Ky.)  637;  Parks 

provements.     See   also  McCaskell   v.  v.  Person,  Smed.  &  M.  Ch.  (Miss.)  76; 

Lee,  39  Ala.  131.  McKce  v.  Logan,  82  Mo.  524;  Clamor- 

1.  Moreland  v.  Bowling,  3  Gill  (Md.)  gan  v.  O'Fallon,  10  Mo.  112:  Cooper 

500;    Hopton  v.  Swan,  50  Miss.  545;  v.  Wilson,  96  Pa.  St.  409.    And  see 

Force    v.   Van    Patton,    149   Mo.   446;  infra  %  XXI.  2.  /.  Defendants  to  Motion. 

Nelson  v.  Brown,  23  Mo.  13;  Downing  Absence  from  State.  —  The  fact  that 

v.   Still,  43    Mo     309;    St.    Louis    v.  one  of  the  parties  is  absent  from  the 

Brooks,  107  Mo.  380;  McKee  v.  Logan,  state  at  the  time  of  a  motion  to  set 

82   Mo.    524;   American    Wine   Co.    v.  aside  a  sale  does  not  excuse  the  failure 
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(2)  To  Execution  Plaintiff,  —  Notice  should  be  given  to  the 
plaintiff  in  execution,  as  the  vacation  of  the  sale  will  depiive  him 
of  his  right  to  the  proceeds  thereof.1 

(3)  To  Execution  Defendant.  —  Notice  should  be  given  to  the 
defendant  in  execution,  as  the  vacation  of  the  sale  deprives  him 
of  the  benefit  of  the  satisfaction  of  the  judgment  entered  as  a 
result  of  the  sale.* 

(4)  To  Purchaser.  —  Notice  should  be  given  to  the  purchaser 
at  the  sale,  as  a  vacation  of  the  sale  would  deprive  him  of  the 
benefits  of  his  purchase.3 

e.  Who  May  Make  Motion.  —  As  a  rule  any  person 
prejudiced  by  a  sheriff's  sale  may  move  to  set  the  same 
aside.4  Accordingly  it  has  been  held  that  such  motion  may  be 
made  by  the  execution  plaintiff,5  the  defendant  in  execution,6 

to  serve  notice  of  the  motion  on  him.  ley,  9  Paige  (N.  V.)  259;  Flanagan  v. 

Eckstein  v.  Calderwood.  34  Cal.  658.  Pearson,  50  Tex.  383. 

Appearance  as   Notioe.  —  Appearance  Judgment  Creditors.  —  Judgment  and 

to  give  notice  of  appeal  is  not  such  an  execution  creditors  of  a  defendant  in 

appearance  as  will  dispense  with  the  execution   whose   property    has    been 

necessity  of  notice  of  the  motion  to  set  sold  by  the  sheriff  stand  in  a  position 

aside  the  sale.     McKinney  v.  Jones,  7  which  fully  entitles  them  to  be  heard 

Tex.  598.  upon  an  application  for  relief  against 

1.  Cline  v.  Green,  1  Blackf.  (Ind.)  53;  the  sheriff's  sale;  and  if  the  sale  is  in 
Lyster  v.  Brewer,  13  Iowa  461;  Mc-  any  respect  illegal,  it  may  be  set  aside 
Kinney  v.  Jones,  7  Tex.  598;  Good  v.  at  their  instance.  Mervvin  7/.  Smith,  2 
Coombs,  28  Tex.  34.  N.  T.  Eq.  182.     See  also  Groff  v.  Jones, 

2.  Wright  v.  Leclaire,  3  Iowa  221;  6  Wend.  (N.  Y.)  522;  Cravens  v.  Wil- 
Sears  v.  Low,  7  111.  281;  Chambers  v.  son,  48  Tex.  324. 

Hays,  6  B.  Mon.  (Ky.)  115;  McCormick  Officer  Making  Sale.  —  In  Wright  v. 

v.  Wheeler,  36  111.  114.  Hooker,  4  Cow.  (N.  Y.)  415,  pending 

Notioe  to  Codefendant.  —  On  a  motion  an  action  against  the  sheriff  for  the 

by  a  defendant   in   execution   to  set  statutory  penalty  of  selling  real  estate 

aside  a  sale,  notice  should  be  given  to  without  duly  advertising  it,  "the  court, 

all  codefendants.    Stark  v.  Mitchel,  2  on  motion  of  the  officer,  vacated  the 

A.  K.  Marsh.  (Ky.)  15.  sale  and  return  upon  the  writ,  upon  its 

8.  Mobile  Cotton  Press,  etc.,  Co.  v.  being  shown  to  the  court  lhat  the  pro- 
Moore,  9  Port.  (Ala.)  679;  Eckstein  ceedings  were  in  good  faith  and  that 
v.  Calderwood,  34  Cal.  658;  Wooddy  v.  the  officer  advertised  the  sale  but  had 
Jameson,  (Idaho  1897)  50  Pac.  Rep.  misdescribed  the  premises  by  mistake. 
1008;  Osborn  v.  Cloud,  21  Iowa  238;  5.  Connelly  v.  Philadelphia,  86  Pa. 
Williams  p.  Cummins,  4  J.  J.  Marsh.  St.  no.  See  also  Downing  7'.  Still,  43 
(Ky.)637;  Jewitt  v.  Marshall,  3  A.  K.  Mo.  309;  Beckwith  v.  King's  Mountain 
Marsh.  (Ky.)  153;  Wilkie  v.  Ingham  Min.  Co.,  87  N.  Car.  155:  Starr  v.  U. 
County,  52  Mich.  641;  McKinney  v.  S.,  8  App.  Cas.  (D.  C.)  552. 
Jones,  7  Tex.  598;  Toler  v.  Ay  res,  1  6.  Slater  v.  Alston,  103  Ala.  605; 
Tex.  398.  Johnson    v.    Lamping,    34    Cal.    293; 

4.  Dryer  v.   Graham,   58  Ala.  623;  Browne  v.  Ferrea,  51  Cal.  552;  State 

McLaughlin  v.  Bradford,  82  Ala.  431;  v.  Yancy,  61  Mo.  397. 

Henderson  v.  Sublett,  21  Ala.  626;  Lee  Sale  ef  Interest.  —  A  judgment  debtor 

v.  Davis,  16  Ala.  516;  Flynn  v.  Wilkin-  who   has  sold  all  his  interest  in  the 

son,  56  III.  App.  239;  Watson  v.  Re  is-  premises  has  no  standing  to  ask  that 

sig,  24  111.  281;  Harrison  v.  Andrews,  the  sale  be  set  aside.     State  v.  Yancy, 

18  Kan.   535;    White-Crow   v.  White-  61  Mo.  397.     But  the  defendant  in  exe- 

Wing,   3  Kan.    276;    Cunningham   v.  cution  may  move  to  set  aside  the  sale 

Cassidy,  17  N.  Y.  276;  Gould  v.  Morti-  of  his  land  notwithstanding  he  sold  the 

mer,  (Supm.  Ct.  Spec.  T.)  26  How.  Pr.  land  between  the  time  when  the  judg- 

(N.  Y.)  167;  American  Ins.  Co.  r.  Oak-  merit  was  rendered  and  the  issuance  of 
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or  the  purchaser  at  the  sale.  * 

Stranger  to  Process.  —  An  application  to  set  aside  a  sale  under  exe- 
cution will  not  be  entertained  at  the  instance  of  a  mere  stranger 
to  the  process  who  is  without  interest  in  the  property  sold.* 

/.  Defendants  to  Motion.  —  As  a  rule,  all  persons  who 
have  an  interest  in  the  sale  or  who  will  be  prejudiced  by  setting 
it  aside  should  be  made  defendants  to  the  motion.* 

g.  Requisites  of  Application  —  in  writing. —  It  has  been 

held  that  in  the  absence  of  a  rule  of  court  no  formal  application 
in  writing  is  required.4 

Statement  of  Grounds. —  Where  a  motion  to  set  aside  a  sheriff's 
sale  is  made  the  grounds  on  which  it  is  based  should  be  set  out.5 

the  execution,  where  the  conveyance  the  plaintiffs  in  execution  have  no  in- 
was  with  a  general  warranty  by  which  terest  whatever  in  the  controversy  and 
he  is  compelled  to  make  good  the  title  are  not  necessary  parties,  the  only 
of  his  vendee.  Abercrombie  v.  Conner,  necessary  parties  being  the  principal 
10  Ala.  293.  and  the  purchaser.  Stainton  v.  Sim- 
Administrator  of  Defendant.  —  An  ad-  moos,  24  Ala.  410. 
oiinistrator,  being  privy  to  process  Administrator  of  Execution  Defendant, 
against  his  intestate,  may  maintain  a  — In  Beach  i>.  Dennis,  47  Ala.  262,  it 
motion  to  set  aside  an  irregular  or  ilie-  was  held  that  the  administrator  of  a 
gal  sale  under  execution.  Dryer  v.  decedent  was  not  a  necessary  party  to 
Graham,  58  Ala.  623.  a  motion  to  vacate  a  sale  of  the  dece- 

1.  Watson  v.    Reissig,   24  111.   281;  dent's  land. 

Dwight's  Case,  (Supm.  Ct.  Gen.  T.)  15  Assignee  of  Certificate  of  Sale.—  On  a 

Abb.  Pr.  (N.  Y.)  259;  Rocksell  v.  Allen,  motion  to  set  aside  a  sale  an  assignee 

3  McLean  (U.  S.)  357;  McWilliams  v.  of  the  certificate  of  sale  is  not  a  neces- 

Withington,  7  Fed.  Rep.  326,  holding  sary  party,  the  law  not  requiring  the 

that   independently  of   any  statute  a  recording  of    the  assignment,  and  it 

purchaser,  on  the  failure  of  title,  may  not  appearing  that  notice  of  the  assign 

move  to  set  aside  the  sale,  and  need  menl    was    given   to    the    defendant, 

not  bring  an  independent  action.  Hays  v.  Cassell,  70  111.  669. 

But  where  a  third  person  who  has  4.  White-Crow    v.    White-Wing,     3 

the  legal  title  to  land  which  is  sold  Kan.  276.     And  see  generally  article 

under   execution    becomes    the    pur-  Motions,  vol.  14,  p.  114. 

chaser,  he  is  not  injuriously  affected  5.  O* Bryan  v.  Davis,  103  Ala.  429. 

by  the  attempted  sale  and  cannot  sue-  Sale  for  Inadequate  Price.  —  In  Holly 

cessfully  maintain  a  motion  to  set  aside  v.  Bass,  68  Ala.  206,  it  was  held  that 

the  sale.     McLaughlin  v.  Bradford,  82  on  a  motion  to  set  aside  a  sale  of  land, 

Ala.  431.  affidavits    that    the    lands  "  sold    for 

2.  Dryer  v.  Graham,  58  Ala.  623;  greatly  less  than  their  real  value  "are 
Smith  v.  Fletcher,  (Ark.  1889)  11  S.  W.  insufficient.  The  actual  value  of  the 
Rep.  824:  Morris  v.  Rogers,  104  Ga.  lands  should  be  shown,  or  facts  from 
705;  Smith  v.  McGowan,  3  Barb.  (N.  which  it  could  be  deduced  by  the  court, 
Y.)  404;  Glassell  v.  Wilson,  4  Wash,  and  also  the  price  in  money  for  which 
(U.  S  )  59.  they  were  sold,  should  be  slated. 

8.  Beach  v.  Dennis,  47  Ala.  262.  See  Improper  Sale  of  Land  Instead  of  Chat- 
also  Stark  v.  Mitchel,  2  A.  K.  Marsh,  tels.  —  A  motion  to  set  aside  a  sale  of 
(Ky.)  15.  realty  on  execution,  on  the  ground  that 

To  Whom  Hotice  of  Motion  Given. —  See  atihe  lime  plaintiff  had  sufficient  per- 

supra,  XXI.  2.  d.  Notice  0 J  Motion,  sonal  property,  not  exempt,  to  satisfy 

Execution  Plaintiff.  —  On  a  motion  to  the  execution,  is  properly  denied  where 

set  aside  a  constable's  sale,   on   the  the  motion  does  not  state  whether  the 

ground  that  the  constable  had  no  au-  property  was  of  such  a  character  that 

thority  to  make  it,  inasmuch  as  one  of  it  might  have  been  found  by  the  officer, 

the  executions  in  his  hands  had  been  or  whether  the  officer  had  knowledge 

quashed  before  the  sale  and  the  other  of    the    existence    of    such    property, 

had  been  fully  paid  of!  and  satisfied,  Cunningham    v.    Water- Power  Sand- 
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Fulness  of  Allegations.  —  On  a  motion  to  set  aside  a  sale  the  mov- 
ing party  may  set  out  the  facts  on  which  he  rests  his  claim  for 
relief  with  as  much  fulness  as  if  he  were  seeking  the  same  relief 
through  a  bill  in  equity.1 

h.  Hearing  of  Motion.  —  On  the  hearing  of  a  motion  to  set 
aside  a  sheriff's  sale,  the  court  may,  in  its  discretion,  permit  the 
introduction  of  evidence  dehors  the  record.9 

i.  Right  to  Jury  Trial.  —  It  has  been  held  that  on  a  motion 
to  set  aside  a  sheriff's  sale  a  jury  trial  may  be  demanded.8 

j.  Costs.  —  The  unsuccessful  party  to  a  motion  to  set  aside  a 
sheriff's  sale  should,  of  course,  be  taxed  with  the  costs  of  the 
motion.4 

3.  By  Bill  in  Equity  —  a.  Jurisdiction  —  (i)  Irregularity  in 
Process  or  Execution  Thereof.  —  It  is  a  very  general  rule  that  a 
court  of  equity  will  not  interfere  to  vacate  a  sheriff's  sale  on 
account  of  irregularity  or  error  in  the  process  or  its  execution. 
In  such  case  application  should  be  made  to  the  court  which  issued 
the  writ.5 

(2)  Remedy  at  Law  Inadequate.  —  Equity,  however,  has  juris- 
diction of  a  bill  to  set  aside  a  sheriff's  sale  where  the  remedy  at 
law  by  motion  to  vacate  the  sale  is  inadequate.6  Thus,  equity 
has  jurisdiction  of  a  bill  to  set  aside  a  sale  where  the  sale  has 

stone  Co.,  74  Minn.  282.     See  also  Nel-  question   whether  the  application  for 

son  v.  Bronnenburg,  81  Ind.  193.  relief  should  be  presented  by  a  motion 

1.  American  Wine  Co.  v.  Scholer,  13  to  the  court  or  by  a  bill  in  equity  will 
Mo.  App.  345.  depend  upon  the  special  circumstances 

2.  Harrison  v.  Andrews,  18  Kan.  of  the  particular  case.  Per  Field,  C. 
535;  Aultman  v.  Humphrey,  (Kan.  J.,  in  San  Francisco  v.  Pixley,  21 
App.  1898)  53  Pac.  Rep.  789;  Hopton  Cal.  56. 

v.  Swan,  50  Miss.  545.  6.  Lockett  v.  Hurt,  57  Ala.  198;  Ray 

Attack  on  Judgment.  —  On  amotion  v.    Womble,    56  Ala.  32;  Hausling  v. 

to  set  aside  an  execution   sale   it  is  Hansman,  73  Cal.  276;    Hays  v.  Cas- 

not  permissible  to  make  an  attack  on  sell,  70  111.  669. 

the  judgment  on  which  the  execution  Illustrations.  —  A  bill  in  equity,  in- 
issued.  Holly  v.  Bass,  68  Ala.  206.  stead  of  a  motion,  is  the  appropriate 
See  also  Hall  v.  Clagelt,  63  Md.  57.  remedy  to  set  aside  an  execution  sale 
8.  Hopton  v.  Swan,  50  Miss.  545.  where  the  title  is  held  by  one  who 
Waiver  of  Trial  by  Jury.  —  On  a  mo-  claims  the  rights  of  an  innocent  pur- 
tion  to  set  aside  a. sheriff's  sale  a  trial  chaser  and  the  plaintiff  may  be  re- 
by  jury  will  be  deemed  waived  unless  quired  to  explain  his  long  delay  in 
it  is  prayed  for.  Hopton  v.  Swan,  50  attacking  the  sale,  or  where  the  cir- 
Miss.  545.  cumsrances  of  the  case  present  other 

4.  Beach  v.  Dennis,  47  Ala.  262.  questions  which  cannot  be  fully  inves- 

5.  Cowan  v.  Sapp,  74  Ala.  44;  Ray  ligated  on  the  hearing  of  a  motion. 
v.  Womble,  56  Ala.  32;  Lockett  v.  Warren  v.  Stinson,  6  N.  Dak.  293. 
Hurt,  57  Ala.  198;  Gardner*/.  Mobile,  Adequate  Remedy  at  Law. —  Where 
etc.,  R.  Co.,  102  Ala.  635;  Cassiday  v.  lands  have  been  sold  under  an  execu- 
McDaniel,  8  B.  Mon.  (Ky.)  519;  Prather  tion  issued  after  a  year  and  a  day,  and 
v.  Hill,  36  111.  402;  Hamilton  v.  Shrews-  after  the  death  of  the  defendant  in  ex- 
bury,  4  Rand.  (Va.)  427.  And  see  ecution,  without  any  scire  facias,  a 
article  Executions  Against  Property,  prior  purchaser  from  the  defendant  is 
vol.  8,  p.  475  et  seq.  not  entitled  to  go  into  equity  to  have 

gale  en  Masse.  —  Where  land  has  been  the  conveyance  set  aside  and  a  decree 
sold  en  masse  instead  of  in  parcels,  the     rendered  that  the  deed  be  given  up  and 
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been  followed  by  a  deed  from  the  sheriff,  as  a  court  of  law  is 
incompetent  to  decree  the  cancellation  of  such  deed  and  thus 
remove  the  cloud  it  casts  on  the  title.1 

(3)  Fraud,  Accident,  or  Mistake.  —  Equity  has  jurisdiction  of  a 
bill  to  set  aside  a  sheriff's  sale  in  case  of  fraud,  accident,  or  mis- 
take resulting  to  the  prejudice  of  the  complainant.9 

(4)  Concurrent  Jurisdiction  of  Law  and  Equity.  —  The  juris- 
diction of  a  court  of  equity  to  set  aside  a  sheriff's  sale  because  of 
fraud,  accident,  or  mistake  is  not  exclusive  of  that  of  the  court  of 
law,  but  is  concurrent  therewith.3 

b.  Laches.  — As  in  the  case  of  a  motion  to  vacate,  a  bill  to 
set  aside  a  sheriff's  sale  should  be  timely  or  relief  will  be  denied.4 

c.  PARTIES.  —  All  persons  having  a  legal  or  beneficial  interest 

canceled,  because  his  remedy  at  law  is  citing  Slater  v.  Maxwell,  6  Wall.  (U. 

ample.     Perkins  v.  Bullinger,  1  Hay  w.  S.)  276. 

(N.  Car.)  367.  Mere   Irregularities  Insufficient.  —  In 

Where    Purchaser  Has   Conveyed   to  Gardner    v.  Mobile,  etc.,   R.   Co.,  102 

Third  Person.  —  Where  the  plaintiff  in  Ala.  635,  it  was  said:  "  There  must  be 

execution  is  the  purchaser  and  has  not  accident,  surprise,  mistake,  or  fraud, 

conveyed,  an  application  to  set  aside  or  some  fact  or  circumstance  affecting 

the  sale  should  be  addressed  by  motion  the  sale  itself  and  not  resting  on  the 

to    the    court  out  of  which  the  writ  irregularity  of  the  process  or  irregu* 

issued.     But  where  a  thiid  person  is  larity  in  its  execution,  before  a  court 

the   purchaser,  or  where  the  creditor  of  equity  will  take  jurisdiction  to  va- 

is  the  purchaser,  and  has  conveyed  to  a  cate  it." 

third  person,  resort  should  be  had  to  a  Suppression  of  Bidding.  —  Where  the 
court  of  equity,  and  not  to  the  court  purchaser  fraudulently  suppresses  bid- 
out  of  which  the  writ  issued.  Meacham  ding,  but  without  collusion  with  the 
v.  Sunderland,  10  111.  App.  123,  citing  sheriff,  and  the  sheriff  has  made  a 
Day  v.  Graham,  6  III.  442,  and  Graham  deed,  and  the  purchase  price  has  been 
v.  Day,  9  III.  380.  paid,  the  remedy  of  the  defendant  is 

Ouster  of  Jurisdiction.  —  The  jurisdic-  by  resort  to  a  court  of  equity.     Hill  v. 

tion  of  a  court  of  equity,  rightfully  at-  Whitfield,  3  Jones  L.  (N.  Car.)  120. 

tached  on  the  filing  of  an  original  bill  8.  Cowan  v.  Sapp,  74  Ala.  44;  Ray  v. 

to  remove  a  cloud  cast  on  the  title  by  a  Womble,  56  Ala.  32;  Lockett  v.  Hurt, 

sheriff's  deed   and   to  have  the  sale  57  Ala.  198. 

vacated,  is  not  ousted  because  the  4.  Cowan  v.  Sapp,  81  Ala.  525;  Dob- 
court  of  law,  at  the  instance  of  the  bins  v.  Wilson,  107  III.  17;  Hay  v. 
complainant,  during  the  pendency  of  Baugh,  77  III.  500;  Prather  v.  Hill,  36 
the  bill,  vacated  the  sale  and  directed  111.  402;  Noyes  v.  True,  23  111.  503; 
the  complainant  to  refund  the  purchase  Stoker  v.  Greenup,  18  111.  27;  Lyon  v. 
money;  the  amendment  of  the  bill  Brunson,  48  Mich.  194;  Abbott  v. 
averring  these  facts,  and  showing  that  Peck,  35  Minn.  499;  Vanduyne  v.  Van- 
the  purchaser  still  retains  the  deed  and  duyne,  16  N.  J.  Eq.  93;  Penn  v.  Craig, 
has  received  rents  for  which  he  should  2  N.  J.  Eq.  495,  wherein  a  delay  of 
account.  Locketl  v.  Hurt,  57  Ala.  thirteen  years  was  held  fatal;  Richards 
198.  v.  Mackall,  124  U.  S.  183. 

1.  Ray  v.  Womble,  56  Ala.  32;  Lock-  Faots  Concealed  from  Complainant. — 
ett  v.  Hurt,  57  Ala.  198;  Barclay  v.  Where  a  sale  has  been  made  for  a 
Plant,  50  Ala.  509;  Anniston  Pipe  grossly  inadequate  price  without  notice 
Works  v.  Williams,  106  Ala.  324;  State  to  the  defendant,  and  it  appears  that  it 
Bank  v.,  Noland,  13  Ark.  299;  Day  v.  was  intended  to  conceal  the  facts  from 
Graham,  6  III.  435;  Jenkins  v.  Merri-  him,  the  mere  fact  that  some  years 
weather,  109  III.  647;  Alday  v.  Rock  have  elapsed  before  relief  is  asked  will 
Island  County,  45  III.  App.  62;  Evans  not  purge  the  transaction  of  its  unfair- 
v.  Maury,  112  Pa.  St.  300.  ness.     Hamilton  v.  Quimby,  46  111.  90; 

2.  Cocks  v.  Izard,  7  Wall.  (U.  S.)  559,  Fletcher  z>.  McGill,  no  Ind.  305. 
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in  property  sold  under  execution,  or  whose  interests  are  preju- 
dicially affected  by  its  sale,  should  be  made  parties  to  a  bill  to 
set  aside  the  sale.1 

Joinder  of  Exeeutlon  Plaintiff.  —  The  execution  plaintiff,  it  would 
seem,  should  be  made  a  party  to  a  bill  to  set  aside  the  sale.* 

d.  PLEADING  —  (i)  Sale  en  Masse.  —  In  a  bill  to  set  aside  an 
execution  sale  on  the  ground  that  several  disconnected  parcels  of 
land  were  sold  en  masse,  it  should  be  alleged  that  the  proceeds  of 
the  sale  were  less  than  they  would  have  been  if  the  land  had 
been  sold  in  separate  parcels.8 

(2)  Fraud  in  Selection  of  Appraisers.  — To  authorize  the  court 
to  set  aside  an  execution  sale  on  the  ground  of  fraud  in  the  selec- 
tion of  the  appraisers  the  bill  must  allege  that  the  incorrect 
valuation  was  procured  by  fraud  or  resulted  from  mistake  other 
than  in  the  mere  judgment  of  the  appraisers.4 

(3)  Want  of  Service  of  Execution.  —  As  the  only  object  of  a 

1.  Cassiday  v.  McDaniel,  8  B.  Mon.  en  masse  must  aver  and  show  by  the 
(Ky.)  519;  Stotsenburg  v.  Stotsenburg,  circumstances  alleged  that  the  tract 
75  Ind.  538.  was  susceptible  of  division,  or  that  it 

Parties  Plaintiff.  —  The  personal  rep-  might  have  been  more  advantageously 

resentatives,  the  legatees,  and  the  cred-  sold  in  separate  parcels,  and  it  is  not 

itors  of  an  insolvent  judgment  debtor  sufficient  to  allege   that  it  might  have 

may  each  after  his  deaih  maintain  a  been  divided,  as  any  tract  or  parcel  of 

bill  in  equity  to  set  aside  an  execution  land,  no  matter  how  small  or  insignia- 

sale  of  the  debtor's  property.     Cohen  cant,  may  be  divided. 

v.  Menard,  136  111.  130.  Alleging  Value  of  Property.  —  A  bill 

Junior  Lienors.  —  The  assignees  and  asking  relief  against  a  sale  of  land  en 

holders  in  trust  of  a  mortgage  of  real  masse  must  allege  what  the  land  sold 

estate   the  lien  of  which  is  junior  to  for  and  its  value.     Ross  v.  Mead.  10 

that  of  the  judgment  on  which  such  111.  171. 

real  estate  was  sold  on  execution  have  Alleging  Failure  of  Officer  to  Offer  Desig- 

such  an  interest  as  entitles  them  to  nated  Parcel.  —  In  an  action  to  set  aside 

bring  an  action  to  set  aside  such  sale,  the  sale  of  a  tract  of  land  en  masse  a 

and,  as  trustees  of  an  express  trust,  mere  allegation  that  the  debtor  turned 

may  sue  in  their  own  names.     Stotsen-  out  a  parcel  of  land  which  was  of  suffi- 

burg  v.  Stotsenburg,  75  Ind.  538.  cient  value  to  satisfy  the  writ,  without 

2.  Good  v.  Coombs,  28  Tex.  34.  an  averment  that  the  officer  did  not 
Bill  by  Stranger  —  Necessity  to  Join  first  offer  the  parcel  so  designated,  is 

Debtor.  —  To  a  bill  against  the  plaintiff  insufficient.     Lynch  v.  Reese,  97  Ind. 

in  execution  who  purchased  the  prem-  360. 

ises,  to  set  aside  the  sale,  by  a  stranger       Alleging  Bequest  for  Bale  in  Parcels.  — 

who  owns  the  premises  sold  under  the  A  petition  in  the  nature  of  a  bill  in 

execution,  the  defendant  in  execution  equity  asking  the  vacation  of  a  sale  of 

is  a  proper  but  not  a  necessary  party,  land,  on  the  ground  that  the  sheriff,  in 

as  he  will  not  be  affected  by  the  de-  violation  of  the  statute,  did  not  divide 

cree.     Farmers'  Nat.  Bank?.  Sperling,  land  which  was  susceptible  of  division 

113  111.  273.  into  parcels,  and  sell  so  much  as  was 

3.  Hudepohl  t>.  Liberty  Hill  Water,  necessary  to  satisfy  the  execution,  need 
etc.,  Co.,  94  Cal.  588;  Prather  v.  Hill,  not  aver  that  the  petitioner  did  not  de- 
36  III.  402.  And  as  to  the  general  sire  or  direct  that  the  property  be  sold 
requisites  of  a  bill  for  rescission  or  en  masse.  Such  direction  of  the  debtor, 
cancellation,  see  article  Rescission,  if  given,  is  a  matter  of  defense  which 
Cancellation,  and  Reformation  of  must  be  pleaded  by  the  officer  or 
Contracts,  vol.  18,  p.  802  et  seq.  purchaser.      Kelly   v.    Hurt,    61    Mo. 

Susceptibility  of  Division.  —  In  Green-    463. 
up  v.  Stoker,  12  III.  24.  it  was  held  that        4.  Lawrence  v.  Edelen,  6  Bush  (Ky.) 
a  bill  seeking  to  set  abide  a  sale  of  land     55. 
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statute  requiring  service  of  an  execution  before  levy  is  to  give  to 
the  defendant  an  opportunity  to  pay  the  judgment  or  to  desig- 
nate the  property  to  be  levied  upon,  a  complaint  in  an  action  to 
set  aside  a  sale  on  the  ground  that  the  execution  was  not  served 
before  levy  should  either  allege  that  when  the  levy  was  made  the 
defendant  was  ready  to  pay  the  judgment  or  that  he  had  prop- 
erty other  than  that  levied  upon  which  he  would  have  designated.1 

(4)  Pleading  and  Proof —  Answer  as  Evidence.  —  Where  every 
allegation  of  fraud  charged  in  a  bill  to  set  aside  a  sheriff's  sale  is 
met  and  denied  by  the  answer,  and  the  complaint  has  made  no 
effort,  by  proof,  to  sustain  the  fraud,  the  defendant  is  entitled  to 
the  full  benefit  of  his  answer,  so  far  as  it  is  responsive  to  the  bill.2 

e.  Appeal.  —  In  Illinois,  on  a  bill  to  set  aside  a  sheriff's  sale 
as  a  cloud  upon  the  title,  an  appeal  lies  to  the  Supreme  Court 
from  the  appellate  court,  without  regard  to  the  amount  in 
controversy.8 

1.  Guerin  v.  Kraner,  97  Ind.  533.  See  generally  as  to  answers  as  evidence 
Keoenity   to   8exre   Execution.  —  See     article  Answers  in  Equity  Pleading, 

article  Executions  Against  Property,     vol.  1,  p.  910. 

vol.  8,  p.  505  el  seq.  8.  Farmers*  Nat.  Bank  v,   Sperling, 

2.  Allen  v.  Cole,  9  N.  J.  Eq.  286.     113  III.  273. 
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By  S.  B.  Fisher. 

I  Jurisdiction  of  State  and  Federal  Covets,  247. 
U  Enforcement  of  Liens  Against  Vessels  in  State  Covets,  249. 

1.  By  Attachment,  249. 

a.%In  General,  249. 

b.  Venue ',  250. 

c.  Requisites  of  Declaration  or  Complaint ',  250. 

d.  Amendment  of  Declaration  or  Complaint,  251. 

e.  Bond  for  Attachment ',  251. 

f.  Warrant  or  Writ,  251. 

g.  Order  to  Show  Cause,  etc.,  251. 

h.  Notice  of  Issuance  and  Service  of  Warranty  252. 

/.  Proceeds  of  Sale,  252. 

j.  Bond  for  Discharge  of  Vessel,  252. 

k.  Action  on  Bond  for  Discharge  of  Vessel,  253. 

(1)  Declaration  or  Complaint,  253. 

(2)  Plea  or  Answer,  253. 

2.  By  Scire  Facias \  254. 

DX  Collision,  254. 

1.  jurisdiction,  254. 

2.  Libel  in  Admiralty,  254. 

a.  Averment  of  Facts  of  Collision,  254. 

b.  Identification  of  Goods,  254. 

3.  Petition  of  Defendant  under  Admiralty  Rule  fp,  254. 

4.  Declaration  in  Trespass  on  the  Case,  255. 

IV.  Pilotage,  255. 

1.  Jurisdiction,  255. 

2.  Form  of  Action,  256. 

V.  Salvage,  256. 

■  1.   Jurisdiction,  256. 

2.  Form  of  Proceedings,  257, 

3.  Parties,  257. 

a.  Plaintiff,  257. 

b.  Defendant,  258. 

4.  The  Libel,  258. 

5.  The  Answer,  258. 

6.  Appeal,  259. 

7.  Costs,  259. 

VL  Towage,  259. 

1.  Suits  in  Admiralty  Courts,  259. 
a.   Jurisdiction,  259. 
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b.  Parties,  259. 

(1)  Plaintiff,  259. 

(2)  Defendant,  260. 

2.  Action  in  State  Court  for  Damage  Caused  by  Negligence,  260. 

VH  Whabfage,  260. 

1.  Suits  in  Admiralty  to  Recover,  260. 

a.  Jurisdiction,  260. 

b.  Form  of  Action,  260. 

2.  Actions  in  State  Courts  to  Recover  Wharfage,  26a 

CROSS-REFERENCES. 

As  to  Admiralty  Jurisdiction,  and  Pleading  and  Practice  in  Admiralty, 
see  article  ADMIRALTY,  vol.  i,  p.  249. 
Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 
Encyc.  of  Law,  title  SHLPS  AND  SHIPPING,  and  the 
cross-references  there  given. 

I  Jurisdiction  of  State  and  Federal  Courts — in  General. — 

The  admiralty  jurisdiction  of  the  state  courts  has  been  superseded 
by  the  establishment  of  the  United  States  district  courts  as  courts 
of  admiralty;  but  under  the  clause  of  the  Judiciary  Act,  "  leav- 
ing to  suitors  in  all  cases  the  rights  of  a  common-law  remedy 
when  the  common  law  is  competent  to  give  it,"  the  suitor  may 
proceed  in  rem  in  the  admiralty  or  in  personam  in  the  same  juris- 
diction, or  he  may  elect  not  to  go  into  admiralty  at  all  and  may 
resort  to  his  common-law  remedy  in  the  state  or  federal  courts.1 

1.  See  article  Admiralty,  vol.  i,  p.  Enforcement  of  Lien  Given    by  State 

24q;  and  Am.  and  Eng.  Encyc.  of  Law  Statute.  —  Whenever  the  statute  of  a 

(2d  ed.)f  vol.  1,  p.  648,  title  Admiralty  state  gives  a  lien,  to  be  enforced  by 

furisdiction  process  in  rem  against  the  vessel,  for 

State  Legislation  which   provides  for  repairs  or  supplies  in  her  home  port, 

the  enforcement  of  a  maritime  claim  this   lien,    being   similar  to    the    lien 

or  contract,  except  it  may  be  by  a  com-  arising  in  a  foreign  port  under  the  gen- 

mon-law  remedy,  infringes  upon  the  eral  law,  is  in  the  nature  of  a  maritime 

exclusive  jurisdiction   of   the   federal  lien,  and  therefore  may  be  enforced  in 

courts  and  is  in  violation  of  the  federal  admiralty  in  the  courts  of  the  United 

constitution.     Brookman  v.  Hamill,  43  States.     The  J.  £.  Rumbell,  148  U.  S. 

N.   Y.   554,  in  which  case  it  was  de-  1  [citing  Peyroux  v.  Howard,  7  Pet.  (U. 

clared   that  it  is  not  material  to  the  S.)  324;  The  Steamer  St.  Lawrence,  1 

question  of    constitutionality   in   any  Black  (U.  S.)   522;    The  Loltawanna, 

particular  case  whether  the  admiralty  21   Wall.  (U.  S.)  558;  Rules  in  Admi- 

courts  do  or  do  not  proceed  in  such  ralty,  13  Wall.  (U.  S.)  xiv]. 

case  in  rem%  but  that  the  test  is  the  Underlying    Principles     of    Admiralty 

nature  of  the  claim,  whether  maritime  Jurisdiction.  —  The'    general    principle 

or  otherwise.  that  underlies  all   cases  of  admiralty 

Character  of  Claim.  —  The  fact  that  the  jurisdiction  is  that  the  jurisdiction  rests 

boat  is  a  steamboat,  and  that  it  is  pro-  upon  a  contract  essentially  maritime 

ceeded  against  by  its  name,  does  not  in  its  nature,  whether  express  or  im* 

necessarily  make  the  case  one  of  ad-  plied,  or  upon  the  locality  of  the  facts 

mi  ralty  jurisdiction;  it  is  the  character  or  occurrences  which  form  the  subject- 

of  the  claim  as   a  maritime  contract  matter    of    controversy    between    the 

which  determines  this.    King  v.  Green-  parties.     No  case  not  presenting  one 

way,  71  N.  Y.  413.  or  the  other  of  these  features  comes 
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Jurisdiction  over  Non-maritime  Contraets  or  Torts.  —  State  courts  have 
jurisdiction  over  cases  affecting  shipping  which  are  founded  upon 
non-maritime  contracts  or  non-maritime  torts;  *  and  as  to  claims 
not  in  their  nature  maritime  against  the  owners  of  vessels,  the 
state  jurisdiction  is  complete,  and  there  is  no  restriction  upon  its 
power  to  prescribe  forms  and  methods  of  proceeding  to  enforce 
them.8 

Building  Contraets  and  Contracts  for  Supplies.  —  Contracts  for  the  build- 
ing of  vessels  are  not  maritime,  and  consequently  are  not  within 
the  admiralty  jurisdiction;*  nor  are  contracts  to  furnish  supplies 
therefor  within  the  jurisdiction.4 

within  the  limits  of  this  jurisdiction.  Enforcement  of  Liens  for  Work  and  Ma- 

Keating  v.  Spink,   3  Ohio  St.  105,  62  terials.  —  "A  contract  to  build  a  vessel 

Am.    Dec.    214    [citing    New    England  is  a  contract  to  be  performed  on  land, 

Marine  Ins.  Co.  v.   Dunham,  11  Wall,  falling  within  ordinary  common  law, 

(U.  S.)  1;  The  Plymouth,  3  Wall.  (U.  and  belongs  to  the  state  jurisdiction. 

S.)  20].  Ii  differs  not  from  a  contract  to  build  a 

1.  Globe  Iron  Works  Co.  v.  The  wagon  or  a  railroad  car,  made  between 
Steamer  John  B.  Ketcham  2d.  100  citizens  of  the  same  state,  and  cannot 
Mich.  583  [citing  Sinton  v.  The  Steam-  be  drawn  into  the  federal  courts,  be- 
boai  R.  R.  Roberts,  34  Ind.  44S;  Foster  cause  the  vessel  is  intended  to  become 
v.  The  Richard  Busteed,  100  Mass.  409;  a  subject  of  maritime  law.  Whatever 
McDonald  v.  The  Nimbus,  137  Mass.  question  may  arise  as  to  those  liens, 
360;  King  v.  Green  way,  71  N.  Y.  413;  which  the  Act  of  1836  seeks  lo  enforce 
Sheppard  v.  Steele,  43  N.  Y.  52;  Wil-  against  a  finished  vessel,  after  she  has 
son  v.  Lawrence.  18  Hun  (N.  Y.)  56,  entered  her  appropriate  element,  cer- 
affirmed  82  N.  Y.  409;  The  Scow  M.  tainly  there  can  be  none  as  to  liens 
Tut  tie  v.  Buck,  23  Ohio  St.  565;  Thor-  upon  a  vessel  for  work  and  materials 
sen  v.  The  Schooner  J.  B  Martin,  26  entering  into  her  construction,  before 
Wis.  488;  Hay  v.  Steamboat  Winne-  she  has  passed  within  the  dominion  of 
bago,  10  Wis.  428;  The  Count  De  Les-  maritime  law.  Some  dicta  and  District 
seps,  17  Fed.  Rep.  460;  The  Pacific,  9  Court  decisions  to  the  contrary  were 
Fed.  Rep.  120;  Johnson  v.  Chicago,  overruled  in  People's  Ferry  Co.  v. 
etc.,  Elevator  Co.,  119  U.  S.  388;  Youn<  Beers,  20  How.  (U.  S.)  393;  Roach  v. 
v.  The  Ship  Orpheus,  2  Cliff.  (U.  S.)  Chapman,  22  How.  (U.  S.)  129."  Scull 
29;  Cunningham   v.   Hall,  1  Cliff.  (U.  v.  Shakespear.  75  Pa.  St.  297. 

S.)  43;  Roach  v.  Chapman,  22   How.         In  The  Belfast,  7  Wall.  (U.  S.)  624, 

(U.   S.)    129;    People's    Ferry    Co.    v.  the  court  said:  "Authority  does  not 

Beers,  20  How.  (U.S.)  393;  Edwards  exist  in  the  state  courts  to  hear  and  de- 

v.  Elliott,  21  Wall.  (U.  S.)  532].  termine  a  suit  in  rem  in  admiralty  to 

2.  B  rook  man  z/.  Hamill,  43  N.  Y.  554.  enforce  a  maritime  lien.    Such  a  lien 

3.  Globe  Iron  Works  Co.  v.  The  does  not  arise  in  a  contract  for  materials 
Steamer  John  B.  Ketcham  2J.  100  and  supplies  furnished  to  a  vessel  in 
Micb.  583;  Steamer  Petrel  v.  Dumont,  her  home  port,  and  in  respect  to  such 
28  Ohio  St.  602;  Scull  v.  Shakespear,  contracts  it  is  competent  for  the  states, 
75  Pa.  St.  297;  Wilson  ?/,  Lawrence,  S2  under  the  decisions  of  this  court,  to 
N.  Y.  409;  Murphy  v.  Salem,  1  Hun  create  such  liens  as  their  legislatures 
(M.  Y.)  140;  Sinton  z».  The  Steamboat  may  deem  just  and  expedient,  not 
R.  R.  Roberts,  46  Ind.  476;  Wyatt  r.  amounting  to  a  regulation  of  com- 
Stuckley,  29  Ind.  279;  Hayford  v.  msrce,  and  to  enact  reasonable  rules 
Cunningham,  72  Me.  128;  Mitchell  and  regulations  prescribing  the  mode 
v.  Steamboat  Magnolia,  45  Mo.  67;  of  their  enforcement."  Quoted xn  Sin- 
People's  Ferry  Co.  v.  Beers,  20  How.  ton  v.  The  Steamboat  R.  R.  Roberts, 
(U.  S.)393;  Morew.>od  v.  Enequist.  23  46  Ind.  476. 

How.  (U.  S.)  494;  The  J.  E.  Rumbell,  4.  See  generally  the  title  Admiralty 

148   U.   S.    1;  Ed.vards   v.    Elliott,    21  Jurisdiction,  Am. "and  Eng.  Encyc.  of 

Wall.  (U.  S.)  532;  Roach  v.  Chapman,  Law  (2d  ed.),  vol.  I,  p.  664;  Globe  Iron 

22  How.  (U.  S.)  129.  Works  Co.  v.  The  Steamer  John  B. 
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Contracts  Relating  to  Vessels  Wholly  Engaged  in  Internal  Commeroe.  —  It 
has  been  held  that  admiralty  jurisdiction  does  not  extend  to  con- 
tracts relating  to  vessels  wholly  engaged  in  the  internal  commerce 
of  the  state,  and  that  no  maritime  lien  or  claim  can  be  founded 
on  such  contracts,  and  consequently  that  provisions  for  the  col- 
lection of  demands  in  state  courts  against  ships  and  vessels  are 
constitutional  and  valid  in  so  far  as  they  relate  to  vessels  wholly 
engaged  in  the  internal  commerce  of  the  state.1 

Mortgages.  —  It  has  also  been  held  that  the  mortgage  of  a  ship, 
other  than  a  bottomry  agreement,  is  not  a  maritime  contract,  and 
courts  of  admiralty  cannot  take  cognizance  of  questions  between 
the  mortgagee  and  the  owner,  as  a  suit  to  enforce  such  mortgage.2 

H  Enforcement  of  Liens  Against  Vessels  in  State  Covets  — 
1.  By  Attachment  —  a.  In  General. — The  most  usual  way  of 
enforcing  a  lien  against  a  vessel  in  a  state  court  is  by  means  of 
attachment.* 

Ketcham  2d,  ioo  Mich.  583;   Waddell  Steamboat    R.    R.   Roberts,    34    Ind. 

v.  The  Steamboat  Daisy,  2  Wash.  Ter.  448. 

76;  Sin  ton    v.  The  Steamboat   R.    R.  Iowa.  —  Baker    v.    The    Steamboat 

Roberts,  46  Ind.  476;  Young  v.  The  Milwaukee,    14    Iowa    214;    White   v. 

Ship  Orpheus,  2  Cliff.  (U.  S.)  29.  Tisdale,  12  Iowa  75;  Ogden  v.  Ogden, 

1.  King  v.  Greenway,  71  N.  Y.  413;  13  Iowa  176;  Ham  v.  Steamboat  Ham- 
Fralick  v.  Bells,  13  Hun  (N.  Y.)  632  burg,  2  Iowa  460. 

\citing  Maguire  v.  Card,  21  How.  (0.  Maine.  —  Fuller    v.    Nickerson,    69 

S.)  248;  Allen  v.  Newberry,  21  How.  Me.  228;  Low  v.  Dunham,  61  Me.  566; 

(U.  S.)  244;    Brook  man  v.   Hamill,  43  Dyer  v.  Bracket',  61  Me.  587. 

N.  Y.  554J.  Massachusetts.  —  Donnell  v.  Manson, 

2.  See  the  title  Admiralty  Jurisdiction,  109  Mass.  576;  Donnell  v.  The  Star- 
Am.  and  Eng.  Encyc.  of  Law  (2d  ed.).  light,  103  Mass.  227;  McMonagle  v. 
vol.  1,  p.  664;  Bog  art  v.  The  Steam-  Nolan,  98  Mass.  320. 

boat  John  Jay,   17  How.  (U.  S.)  399;  Michigan.  —  Globe  Iron  Works  Co. 

The  Lotta  wanna,  21  Wall.  (U.  S.)  588;  v.  The  Steamer  John  B.  Ketcham  2d, 

The  William   D.  Rice,  3  Ware  (U.  S.)  100  Mich.   583;  People  v.  Wayne  Cir- 

134;  Dean  v.  Bates,  2  Woodb.  &  M.  (U.  cuit  Judge,  39  Mich.   15;  Canfield  v. 

S.)87;  Britton  v.  The  Venture,  21  Fed.  The  Brig  City  of  Erie,  21   Mich.  160; 

Rep.  928;  The  C.  C.  Trowbridge,  14  Sarmiento  v.   The   Catherine  C,   100 

Fed.  Rep.  874;  Deely  v  The  Brigantine  Mich.  120. 

Ernest,  2   Hughes  (U.  S.)  70;  Kellain  New  Jersey.  —  Lovegrove  v.   Kuser, 

v.   Emerson,   2  Curl.  (U.  S)  79;  The  56  N.  J.   L.  22;  Gaddis  v.  Howell,  31 

Ella  J.  Slaymaker,  28  Fed.  Rep.  767.  N.  J.  L.  313. 

But  see  The  Hilarity,  Blatchf.  &:  H.  New  York.  —  Onderdonk  v.  Voorhis, 

Adm.  90.  36  N.  Y.  358;  Delaney  v.  Brett,  (N.  Y. 

3.  Arkansas,  —  Davis  v.  Mason,  44  Super.  Ct.  Gen.  T.)  1  Abb.  Pr.  N.  S. 
Ark.  553;  Thompson  v.  Robinson,  34  (N.  YO421:  Matter  of  Steamship  Cir- 
Ark.  44;  Case  v.  Maftut,  19  Ark.  645;  cassian,  50  Barb.  (N.  Y.)  490;  Craw- 
Holeman  v.  Steamboat  P.  H.  White,  n  ford  v.  Collins,  45  Barb.  (N.  Y.)  269; 
Ark.  237;  Toby  v.  Brown,  11  Ark.  308;  Nelson  v.  Yates,  37  Hun  (N.  Y.)  52. 
Turner  v.  Wallace,  11  Ark.  662.  Tennessee.  —  Hill  v.  Mills, 9  Humph. 

California.  —  Pierce  v.  Whiting,  63  (Tenn.)633;  Ferguson  v.  Vance,  3  Lea 

Cal.  538.  (Tenn.)  90;  Waggoner  v.  St.  John,  10 

Illinois.  —  Langdon   v.  Wilcox,    107  Heisk.  (Tenn.)  521;  Emory  Iron,  etc., 

111.  606;  Johnson  v.  Chicago,  etc.,  Ele-  Co.  v.  Wood,  6  Heisk.  (Tenn.)  199. 
vator  Co.,  105  III.  462;  The  Steamboat         Wisconsin.  —  Emerson  v.  Steamboat 

Clarion  v.  Moran,  18  111.  501;  Frink  v.  Shawano  City,  10  Wis.  433. 
King,  4  III.  144.  Massachusetts  Statutes.  —  In   Donnell 

Indiana.  —  Carson    v.    The    Steam  v.  The  Starlight,  103  Mass.  227,  it  was 

Boat  Talma,  3  Ind.  194;  Sinton  v.  The  siid:  "  The  fifteenth  section  of  chapter 
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b.  VENUE.  —  The  provisions  of  the  statute  as  to  where  the 
petition  is  to  be  filed  vary  in  the  different  states.1 

c.  Requisites  of  Declaration  or  Complaint — Must  Be  in 

Writing  and  Verified.  —  It  is  usually  provided  that  the  declaration  or 
complaint  must  be  in  writing,  and  must  be  verified  either  by  the 
plaintiff  or  by  some  person  for  him.* 

Statement  of  Demand.  —  The  complaint  or  petition  should  set  forth 
the  plaintiff's  demand  in  all  its  particulars,  and  on  whose 
account  the  same  accrued.8 

151  of  the  General  Statutes  provides  2.  Pub.  Stat.  Mass.,  c.  192;  Code 
two  modes  in  which  proceedings  to  en-  Iowa,  §  4403;  Hill's  Annot.  Laws  Ore- 
force  a  lien  may  be  commenced:  '  The  gon,  §  3693.  And  see  generally  article 
petition  may  be  entered   in  court  or  Verification. 

filed  in  the  clerk*s  office  in  vacation,  or  8.  Case  v.  Maffitt,  19  Ark.  645;  Toby 

it  may  be  inserted  in  a  writ  of  original  v.   Brown,    11    Ark.    308;    Nelson    v. 

summons,  with  an  order  of  attachment,  Yates,  37   Hun  (N.   Y.)  52.     See  also 

and  served,  returned,  and  entered  as  Carson  v.  The  Steam  Boat  Talma,  3 

other  civil   actions.'     When   the   first  Ind.  194;  Sarmiento  v.  The  Catherine 

mode  is  adopted,  the  same  section  pro-  C,  no  Mich.  120. 

vides  that4  at  the  time  of  entering  or  Allegation  as  to  Contract. —  In  West 

filing  the  peril  ion  a  process  of  attach-  v.  Barge  Lady  Franklin,  2  Iowa  522,  it 

ment  against  such  ship  or  vessel,  her  was  held  sufficient  to  allege  that  the 

tackle,    apparel,   and   furniture,   shall  contract  was  made  with  the  boat, 

issue,'  and  the  subsequent  proceedings  Affidavit  Held  Sufficiently  to  Set  Forth 

shall  be '  as  prescribed  in  chapter  150  Nature  and   Amount  of   Demand.  —  An 

for  enforcing  liens  on  buildings  and  affidavit  for  an  attachment  against  a 

land,  so  far  as  the  same  are  applica-  boat,  that  the  boat  is  indebted  to  the 

ble.'  "  plaintiff  in  the  sum  of  $48.10,  to  wit, 

1.  See  the  statutes  of   the  various  $17.50    for  the    services    of    his    boy 

states.  as    cook,    and    $30.60    for    materials 

In  Indiana  it  is  held  that  the  Circuit  furnished  towards  the  repairing  and 
Court  has  jurisdiction  to  enforce  a  lien  equipping  of  the  boat,  sufficiently  sets 
by  attachment  under  the  state  law.  forth  the  nature  and  amount  of  the  de- 
Si  n  ton  z/.  The  Steamboat  R.  R.  Roberts,  mand,  and  shows  that  the  demand  i3 
34  Ind.  448.  within  the   provisions  of  the   statute 

In  Massachusetts  "  such  lien  may  be  subjecting  the  boat  to  attachment, 
enforced  by  petition  to  the  superior  Case  v.  Maffitt,  19  Ark.  645. 
court  for  the  county  where  the  vessel  In  Arkansas  "  the  fourth  section  of 
was  at  the  time  when  the  debt  was  the  eighteenth  chapter  of  the  Digest 
contracted  or  in  which  she  is  at  the  provides  that '  the  plaintiff  may  make 
time  of  instituting  proceedings.  The  his  election  either  to  proceed  against 
petition  may  be  entered  in  court  or  the  owner  or  owners  by  their  proper 
filed  in  the  clerk's  office  in  vacation,  or  names,  or  by  the  name  and  style  of 
may  be  inserted  in  a  writ  of  original  their  partnership,  if  known,  or  against 
summons,  with  an  order  of  attachment,  such  boat  or  vessel  by  her  name  or  cb- 
and  served,  returned,  and  entered  like  scrlption  only,  which  suit  shall  author- 
other  civil  actions,"  etc.  Pub.  Stat,  ize  and  direct  the  seizure  and  detention 
Mass.,  c.  192,  §  17;  Donnell  v.  The  of  such  boat  or  vessel,  her  engine,  ma- 
Starlight,  103  Mass.  227;  Donnell  v.  chinery,  sails,  rigging,  tackle,  appai el. 
Manson,  109  Mass.  576.  and  furniture,  by  the  sheriff  or  consta- 

In  New  York  the  application  may  be  ble;'  and  the  sixth  section  of  the  same 
made  to  a  justice  of  the  Supreme  Court  act  provides  further  that  *  upon  the  re- 
at  chambers,  in  the  judicial  district  in  turn  of  such  attachment  plaintiff  shall 
which  the  lienor  resides  or  in  a  county  file  a  written  declaration  or  statement 
adjoining  such  district.  Stover's  Code  against  such  boat  or  vessel  by  her 
Civ.  Pro.  N.  Y.,  §  34*o;  Crawford  v.  name  or  description,  or  against  the 
Collins,  45  Barb.  (N.  Y.)  269;  Delaney  owner  or  owners,  as  the  case  may  be, 
v.  Brett,  (N.  Y.  Super.  Ct.  Gen.  T.)  1  briefly  reciting  the  nature  of  the  de- 
Abb.  Pr.  N.  S.  (N.  Y.)  421.  mand,  whether  for  work  or  labor  done, 
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d.  Amendment  of  Declaration  or  Complaint.  —  The 
court  may  allow  amendments  as  in  actions  at  common  law.1 

e.  Bond  for  Attachment.  —  As  a  general  rule  the  statute 
requires  that  the  party  asking  an  attachment  shall  give  a  bond  to 
the  effect  that  if  it  is  finally  adjudged  that  the  applicant  was  not 
entitled  to  an  attachment  he  will  pay  all  costs,  etc.,  which  may 
be  awarded  against  him.2 

/.  Warrant  or  Writ.  —  Upon  the  proper  undertaking  hav- 
ing been  given,  a  warrant  or  writ  of  attachment  will  issue  direct- 
ing the  attachment  of  the  vessel.3 

g.  Order  to  Show  Cause,  etc.  —  It  is  usually  provided  that 
upon  the  issuance  of  a  warrant  for  the  seizure  of  a  vessel  oppor- 
tunity must  be  given  for  the  owner  or  consignee  of  the  vessel 
seized  to  appear  and  show  cause  why  such  vessel  should  not  be 
sold  to  satisfy  the  lien  specified  in  the  application.4 

or  materials,  fire  wo  jd,  or  supplies  of  just,  true,  and   particular  account  of 

provisions  furnished,  and   whether  at  the   demand   claimed   to  be  due    the 

the    request   of    th?    oivner,    master,  plaintiff,    with    all    just    credits;    the 

supercargo,  or  consignee  of  such  boat  names  of  the  persons  personally  liable 

or  vessel,  and  that  such   demand  ic-  to  him,  and  the  names  of  the  owners 

mains     unpaid,     annexing     to    such  of  the  ship  or  vessel,  if  known  to  him, 

declaration  or  statement  a  bill  of  the  and  shall  be  verified  by  the  oath  of  one 

particulars  constituting  such  demand,  plaintiff  or  of  some   person  in  his  be- 

in    separate     an  1     distinct     items.'  "  half,  that  the  a  nount  claimed  in  said 

Toby  v.  Brown,  n  Ark.  308.  specification  is  justly  due  from  the  per- 

Sufflcient  Allegation  as  to  Person  Con-  son  named  in  the  writ  and  specification 

tracting    Debt. —  UnJ*r  How.    Annot.  as  owing  it,  and  that  he  believes  that 

Stat.  Mich.,  §  8236,  providing  for  liens  by  the  laws  of  1  his  state  he  has  a  lien 

on  water  cralt  for  all  debis  contracted  on  such  ship  or  vessel  for  the  whole  or 

by  the  owner,  master,  or  agent  of  such  a  part  thereof."     Fuller  t>.  Nickersoa, 

craft  on  account  of  work  done,  etc.,  a  69  Me.  228. 

complaint  alleging  that  the  work  was  Requisite  Specification  of  Claim.  —  In 

done  at  the  request  of  a  corporation  Fuller  v.  Nickerson,  69  Me.  228,  it  was 

then  engaged    in    building   defendant  held  that  the   specification  to  be  an- 

vessel  sufficiently  alleged  that  the  debt  nexed   to  the  writ  must  have  all  the 

was  contracted  by  the  agent  of  such  requisites  to  make  it  sufficient  to  lay 

craft.     Sarmiento  v.  The  Catherine  C,  the  foundation  for  an  attachment  of 

no  Mich.  120.  the  vessel,  and  such  as  will  authorize  a 

Waiver  of  Failure  to  Specify  Items. —  judgment  against  the  property  to  en- 

A  failure  of  the  plaintiff  to  specify  in  force  a  lien  claim.     See  also  Nelson  v, 

his  petition  the  items  composing  his  Yates,  37  Hun(N.  Y.)  52. 

claim  is  cured  by  the  act  of  the  defend-  1.  See  McMonagle  v.  Nolan,  98  Mass. 

ant  in  taking  issue  upon  the  allegation  320. 

of    indebtedness   in    the    declaration.  2.  See  generally   the  statutes  of  the 

Waggoner  r.  St.  John,  10  Heisk.  (Tenn.)  various    states;    Langdon    v.   Wilcox, 

521.  107  111.  606;  and  article  Attachment, 

For  the  Form  of  an  Application  held  to  vol.  3,  p.  28. 

be  sufficient,  see  Hill  v.  Mills,  9  Humph.  8.  Langdon  v.   Wilcox,  107  111.  606; 

(Tenn.)  630.  Scippel  v.  Blake,  86  Iowa  51;  Ham  v. 

Specifications  Annexed  to  Writ.  —  In  Steamboat     Hamburg.    2    Iowa    460; 

Maine  the  statute  prescribes  the  form  Gaddis  v.  Howell,  31  N.  J.  L.  313.     See 

of  the  writ,  and  among  other  things  re-  also  Coburn  v.  Clark,  3  Allen  (Mass.) 

quires  the  plaintiff  to  state  the  amount  207;  Donnell  v.  Manson,  109  Mass.  576; 

of  his   lien  claim  "according  to  the  Waggoner  v.  St.  John,  10  Heisk.  (Tenn.) 

specification   hereunto  annexed,"  and  503. 

also  provides  that  "  the  specification  4.  See   the   statutes   of  the    various 

annexed   to  the  writ   shall  contain  a  states. 
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h.  Notice  of  Issuance  and  Service  of  Warrant.  —  In 

some  states  it  is  expressly  provided  that  the  officer  issuing  a  war- 
rant shall  order  a  notice  to  be  published  stating  the  issuing  of  the 
warrant  and  requiring  all  persons  claiming  to  have  any  demands 
against  the  ship  or  vessel,  her  tackle,  apparel,  or  furniture,  to 
deliver  an  account  of  their  claims  to  the  said  officer  within  a 
specified  time.1 

I.  PROCEEDS  OF  SALE  —  Eeturn  of  Proceedings  under  Order  of  Sale.  — 
After  receiving  the  order  of  sale  it  is  the  duty  of  the  sheriff  to 
sell  the  vessel  and  make  a  return  to  the  officer  who  made  or 
issued  the  order  for  the  sale.* 

Contested  Claims.  —  Where  there  are  contested  claims  for  the  pro- 
ceeds of  sale  the  statutes  of  the  different  states  usually  provide 
for  the  making  ot  an  issue  between  the  contestants  for  such  pro- 
ceeds.8 Upon  the  determination  of  the  claims  a  justice  or 
referee  may  make  an  order  of  distribution  of  the  proceeds,  but 
until  this  issue  the  court  cannot  become  possessed  of  the  case  for 
the  purpose  of  making  any  order.4 

j.  Bond  for  Discharge  of  Vessel  —  statutory  Provisions.  —  It 

is  generally  provided  by  statute  that  a  vessel  which  has  been 
seized  for  a  lien  may  be  discharged  by  giving  a  proper  under- 
taking.5 

In  Illinois  it  is  provided  that  there  Kuser,  56  N.  J.  L.  22;  Gaddis  v.  Howell, 

must  be  a  summons  to  the  owners  of  31  N.  J.  L.  313;  Delaney  v.  Brett,  (N. 

the  vessel  to  appear  and  show  cause,  Y.  Super.  Ct.  Gen.  T.)  1  Abb.  Pr.  N. 

etc.  Langdon  v.  Wilcox,  107  III.  606.  S.  (N.  Y.)  421;  Clark  v.  Thorp,  2  Bosw. 

1.  Gen.  Stat.  N.  J.,  p.  1962;  Gaddis  (N.  Y.)68o;  Happy  v.  Mosher,  48  N.  Y. 
v.  Howell,  31  N.  J.  L.  313.  313;  Franklin  v.  Pendleton,  3  Sandf.  (N. 

Effect  of   Failure  to  Give  Immediate  Y.)  572;   Ward  v.  Whitney,  3  Sandf. 

Notice    of    Issuance.  —  In    Gaddis    v.  (N.  Y.)  399;  Ring  v.  Gibbs,  26  Wend. 

Howell,  31  N.  J.  L.  313,  it  is  provided  (N.  Y.)  502. 

that  in  a  suit  brought  under  the  act  for  As  to  the  requirements  ot  such  an 

the  collection  of  demands  against  ships,  undertaking  in  the  different  states,  see 

sieamboais,    and    other    vessels,    the  the  statutes  of  the  various  states.    And 

failure  of  the  commissioner  to  give  im-  see  article  Attachment,  vol.  3,  p.  84. 

mediate  notice  of   the  issuing  of  the  Effect  of  Bond.  —  The  giving  of  the 

warrant  and   that  claims  must  be  pre-  bond    for   the    purpose  of  having  the 

senied  within  a  specified  time  does  not  boat  discharged  is  not  a  waiver  of  any 

vitiate  the  proceedings.  objection  to  the  attachment.     Carson 

2.  Matter  of  Steamship  Circassian,  v.  The  Steam  Boat  Talma,  3  Ind.  194. 
50  Barb.  (N.  Y  )  490.  Recital  as  to  Issuance  of  Attachment. — 

3.  Slover's  Code  Civ.  Pro.  N.  Y.,  A  recital  in  the  bond  of  the  issuing  of 
S>  34-3°.  343i;  Matter  of  Steamship  the  attachment  is  sufficient  evidence  of 
Circassian,  50  Barb.  (N.  Y.)  490.  that  fact  in  an  action  against  the  obli- 

4.  Matter  of  Steamship  Circassian,  gors.  Franklin  v.  Pendleton,  3  Sandf. 
50  Barb.  (N.  Y.)  490.  (N.  Y.)  572. 

5.  Pierce  v.  Whiting,  63  Cal.  538;  Validity  of  Bond  WKere  Proceedings 
Langdon  v.  Wilcox,  107  111.  606;  John-  Are  Irregular.  —  Such  bond,  even  if 
son  v.  Chicago,  etc.,  Elevator  Co.,  105  voluntary,  is  valid  and  may  be  en- 
Ill.  462:  Tugboat  E.  P.  Dorr  v.  Wald-  forced  by  creditors,  although  the  prior 
ron,  62  III.  221:  Carson  v.  The  Steam  proceedings  may  be  irregular.  Gaddis 
Boat  Talma,  3  Ind.  194;  White  v.  Tis-  v.  Howell,  31  N.  J.  L.  313.  See  also 
dale,  12  Iowa  75;  Ogden  v.  Ogden,  13  Delaney  v.  Brett,  (N.  Y.  Super.  Ct- 
Iowa  176;  People  v.  Wayne  Circuit  Gen.  T.)  1  Abb.  Pr.  N*.  S.  (N.  Y.)  421, 
Judge,    39    Mich.    15;     Lovegrovc    v.  in  which  it  was  held  that  a  bond  given 
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Conditions  of  Bond.  —  Such  undertaking  is  usually  conditioned  that 
the  obligors  therein  will  pay  the  amount  of  all  such  claims  and 
demands  as  shall  have  been  exhibited  which  shall  be  established 
to  have  been  subsisting  liens  on  the  vessel  at  the  time  of  exhibit- 
ing the  same  respectively.  * 

Number  of  Sureties.  —  A  statutory  requirement  that  there  shall  be 
two  sureties  in  a  bond  to  procure  the  discharge  of  an  attachment 
upon  a  vessel  is  for  the  benefit  of  the  creditor,  and  he  may  dis- 
pense with  more  than  one  without  invalidating  the  bond.2 

k.  Action  on  Bond  for  Discharge  of  Vkssel-(i)  Declara- 
tion or  Complaint.  —  In  an  action  on  a  bond  given  for  the  dis- 
charge of  a  vessel,  the  plaintiff  must  allege  the  due  execution  of 
the  bond  and  the  facts  constituting  the  breach,  the  sufficiency 
of  the  pleading  being  tested  by  the  rules  applicable  to  bonds 
generally.8 

(2)  Plea  or  Answer  —  Setting  Up  Irregularity  in  Affidavit.  —  In  a  suit 
on  a  bond  executed  to  obtain  the  discharge  of  a  vessel  under  an 
act  for  attaching  ships  and  vessels,  the  defendant  cannot  set  up 
irregularities  or  defects  in  the  affidavit  of  the  obligee  upon  which 
he  became  an  attaching  creditor,  the  question  in  such  cases  being 
not  on  the  sufficiency  of  the  affidavit,  but  on  the  validity  of  the 
claim  and  its  existence  as  a  lien.4 

to  discharge  the  vessel  from  an  attach-  dertaking  shall  be  approved  by  the  offi- 

ment  is  not  void  by  reason  of  irregu-  cer    issuing    the    warrant.      Clark  v. 

larities  in   the  issuing  of   the  attach-  Thorp,  2  Bosw.  (N.  Y.)  680. 

ment.  3.  Clark    v.  Thorp,  2  Bosw.  (N.  Y.) 

Need  Hot  Appear  to  Have  Been  Taken  6S0,     And  see  article  Bonds,  vol.  3, 

by  Officer  Issuing  Attachment.  —  It  is  not  p.  635. 

necessary   that  a   bond   for    the    dis-  Averment  of  Circumstances  Entitling  to 

charge  of  the  warrant  should  appear  a  Lien.  —  In    Lovcgrove  v.  Kuser,  56 

on   its  face  to  have  been  taken  by  or  N.  J.  L.  22,  it  was  held  that  a  declara 

before  the  officer  who  issued  the  attach-  tion  upon  a  bond  given  under"  an  act 

ment.    Franklin  v.  Pendleton,  3  Sandf.  for  the  collection  of  demands  against 

(N.  Y.)  572.  ships,  steamboats,  and  other  vessels," 

Bond  Not  Taken  by  Officer  Colore  Officii,  should  set  forth  the  particular  circum- 

—  Such  bond  is  not  taken   by  the  offi-  stances    which   according    to  that  act 

cer  colore  officii^  it  not  being  to  himself  entitled  the  plaintiff  to  a  lien  upon  the 

or  for  his  own  interest  or  protection,  vessel. 

Franklin  v.  Pendleton,   3  Sandf.   (N.  Averment  of  Regularity  of  Previous  Pro- 

Y.)  572.  ceedings. —  It  has  teen  held  that  in  an 

1.  Clark  v.  Thorp,  2  Bosw.  (N.  Y.)  action   upon  an  undertaking  given  to 
680.  release  a  vessel   from   attachment  it  is 

Condition  of  Bond  Held  Sufficient. —  In  not  incumbent  on  the  plaintiff  in   the 

Franklin  v.  Pendleton,  3  Sandf.  (N.  Y.)  first  instance  to  show  the  regularity  of 

572,  it  was  held  that  it  is  no  objection  the  previous  proceedings.     Onderdonk 

to  such  a  bond  that  the  condition  is  to  v.    Voorhis.    36   N.    Y.    358.     See  also 

pay  all  such  claims  as  have  been  ex-  Truesdale  v.  Hazzard,  2  Mich.  344. 

hibited  and  which  shall  be  established  Averment  as  to  Place  of  Seizure.  —  It  is 

to  have  been  subsisting  liens;  omitting  unnecessary  to  aver  that  the  vessel  re- 

the  words,  "at  the  time  of  exhibiting  leased  upon  the  execution  ot  the  bond 

the  same  respectively."  contained  in  the  was  at  the  time  of  its  seizure  within 

statutory  provision  for  the  bond.  the  jurisdiction  of  the  court  issuing 

2.  Ward  v.  Whitney,  3  Sandf.  (N.  Y.)  the  warrant.     Truesdale  v.  Hazzard,  2 
399.  Mich.  344. 

Approval  of  Sureties.—  It  is   usually        4.  Franklin  v.    Pendleton,  3  SandJ. 
provided  that  the  sureties  on  such  un-    (X.  Y.)  572. 
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Objection  that  Bond  Does  Hot  Conform  to  Statute.  —  The  obligor  will  not 
be  permitted  to  allege  as  a  defense  that  the  bond  does  not  con- 
form to  the  terms  of  the  statute  under  which  the  proceedings  were 
had,  and  that  it  is  broader  than  its  requirements.1 

2.  By  Scire  Facias.  —  In  Maryland  the  method  of  enforcing  a 
lien  on  a  boat  or  vessel  is  by  means  of  a  writ  of  scire  facias.9 

m.  Collision  1.  Jurisdiction — Admiralty  Courts.  —  In  actions 
to  recover  damages  for  collision  the  usual  rule  applies  that 
admiralty  jurisdiction  over  actions  in  rem  for  marine  torts  is 
exclusive  as  in  the  case  of  marine  contracts,  and  state  statutes 
which  attempt  to  confer  upon  state  courts  a  remedy  for  marine 
torts  by  proceedings  strictly  in  rem  are  void.3 

State  Courts.  —  This  rule  does  not,  however,  prevent  any  action 
which  the  common  law  gives  for  obtaining  a  judgment  inpersanam 
against  a  party  liable  for  a  marine  tort.4 

2.  Libel  in  Admiralty  —  a.  Averment  of  Facts  of  Collision. 
—  In  all  cases  of  collision  a  full  statement  of  the  facts  of  the  col- 
lision is  required.5 

b.  Identification  of  Goods.  —  A  libel  for  loss  of  cargo  in 
collision  must  set  forth  a  sufficient  identification  of  the  goods, 
and  also  the  essential  elements  of  any  contract  of  insurance  on 
which  rights  or  liabilities  of  parties  may  depend.6 

3.  Petition  of  Defendant  under  Admiralty  Bole  59.  —  In  collision 
cases  it  not  infrequently  happens  that  only  one  of  the  colliding 
vessels  is  sued.  Such  objection  may  be  taken  advantage  of  by 
the  defendant  by  means  of  a  petition  under  admiralty  rule  $g.7 

1.  Ring  v.  Gibbs,  26  Wend.  (N.  Y.)  5.  Quinn  v.  The  Steamboat  Trans- 
502.  See  also  Franklin  i\  Pendleton,  port,  1  Ben.  (U.  S.)  86;  The  Ship  Havre, 
3  Sandf.  (N.  Y.)  572.  1  Ben.  (U.  S.)  295;  Schooner  Washing- 

2.  See  Pub.  Gen.  Laws  Md.,  art.  63,  ton  St  urges,  9  N.  Y.  Leg.  Obs.  321; 
§  49  ei  sea.  And  see  article  Scire  McWilliams  v.  The  Steam  Tag  Vim,  2 
Facias,  vol.  19,  p.  258.  Fed.  Rep.  874. 

8.  The  Hine  v.  Trevor,  4  Wall.  (U.  "The  True  Mode  of  Declaring  in  colli- 

S.)  555.      See  generally  article  Admi-  sion  cases  is  for  each  party  to  allege 

ralty,  vol.  r,  p.  249:  and  Am.  and  Eng.  what  happened  on  his  own  vessel;  and 

Encyc.  of  Law,  title  Admiralty  Juris-  he  may  undoubtedly  add  whatever  he 

diction.     And  see  supra,  I.  Jurisdiction  believes   to    have   been   done   by   the 

of  State  and  Federal  Courts.  other,  but  he  ought  not  to  be  held  to 

4.  Digby  v.  Kenion  Iron  Co.,  8  Bush  prove  too  strictly  the  latter  part  of  his 

(Ky.)  166;  Stewart  v.   Harry,  3  Bush  allegations,  in  which  he  is  liable  to  be 

(Ky.)  438;  U.  S.  Mail  Line  Co.  v.  Mc-  mistaken."     The  Cambridge,  2  Low- 

Cracken,  (Ky.  1895)  33  S.  W.  Rep.  82;  ell  (U.  S.)  21. 

El  well  v.  Bender,  79  Hun  (N.  Y.)  243;  Averment  of  Facts  Showing  Negligenoe. 

The   Hine  v.  Trevor,  4  Wall.  (U.  S.)  —  In  a  libel  for  collision  it  is  not  suffi- 

555;  Schoonmaker  v.  Gilmore,  102  U.  cient  to  allege  that  the  colliding  ves- 

S.  118.  sel  was  negligently  handled,  but  the 

Aotion  for  Damages.  —  A  state  court  facts  must  be  given  so  that  the  court 

may    entertain   jurisdiction   of  a  per-  may   see    judicially    that  negligence 

sonal  action  for  damages  in  case  of  a  contributed  to  the  result.     The  H.  P. 

collision  between  boats  on  a  navigable  Baldwin,  2  Abb.  (U.  S.)  257. 

river.     Digby   v.  Kenion    Iron  Co.,  8  6.  The  Anchoria,  9  Fed.  Rep.  840. 

Bush  (Ky.)   166;  U.  S.  Mail  Line  Co.  7.  The  Greenville,  58  Fed.  Rep.  805; 

v.   McCracken,    (Ky.    1895)  33   S.   W.  The  Waverley,  42  Fed.  Rep.  188;  The 

Rep.  82.  Brothers,  30  Fed.  Rep.  75. 
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If,  however,  the  vessel  originally  proceeded  against  is  held  liable, 
and  the  vessel  brought  in  is  dismissed,  the  costs  of  such  vessel 
are  taxed  against  the  petitioner.1 

4.  Declaration  in  Trespass  on  the  Case.  —  In  an  action  of  trespass 
on  the  case  for  personal  injuries  resulting  in  death  which  were 
caused  by  a  collision  on  the  public  waters  of  the  state,  it  has  been 
held  sufficient  to  allege  that  the  defendant's  servants  so  negli- 
gently and  carelessly  managed  and  navigated  the  defendant's  ves- 
sel that  it  ran  upon  and  sank  the  vessel  of  the  plaintiff's  testator, 
without  stating  particularly  in  what  the  negligence  consisted.2 

IV.  Pilotage — 1.  Jurisdiction  —  Admiralty  Jurisdiction.  —  Claims 
for  pilotage  fees  are  within  the  jurisdiction  of  the  admiralty 
courts.8  So  also  claims  for  half  pilotage  for  offer  and  refusal  of 
services  are  cases  of  admiralty  jurisdiction,  and  a  suit  therefor 
may  be  maintained  against  the  vessel  or  master.4 

Concurrent  Jurisdiction  in  State  Courts.  —  It  has  been  held  that  the 
jurisdiction  of  the  District  Courts  of  the  United  States  in  cases 
of  admiralty  and  maritime  jurisdiction  is  not  ousted  by  the  adop- 
tion of  the  state  laws  by  Act  of  Congress.  The  only  effect  of 
such  adoption  is  to  leave  the  jurisdiction  concurrent  in  the  state 
courts,  and,  if  the  party  should  sue  in  the  admiralty,  to  limit  his 

Proceedings  upon  Petition.  —  The  2.  Parker  v.  Providence,  etc..  Steam- 
owner  of  such  vessel  may  thereupon  boat  Co.,  17  R.  1. 376.  And  see  articles 
file  a  petition  setting  forth  the  facts  of  Death,  vol.  5,  p.  783;  Negligence, 
the  collision,  and  the  fact  that  the  suit  vol.  14,  p.  329. 

is  brought  against  his  boat  alone,  and  3.  Hobart  v.  Drogau,  10  Pet.  (U.  S.) 

alleging  that,  for  reasons  specified,  an-  108;  The  George  S.  Wright,  Deady  (U. 

other   vessel   or  some  other   party  is  S.)  591;  Banta  v.  McNeil,  5   Ben.  (U. 

wholly  or  partially  liable  for  the  dam-  S.)  74;  The   Brig   America,    1    Lowell 

age,  and  may  thereupon  ptay  that  the  (U.    b.)   176;    The   Schooner  Anne,    1 

latter  vessel  or  her  owner,  or  any  other  Mason  (U.  S.)  508;  Goltfried  v.  Miller, 

party  liable,  may  be  made  codefendant  104   U.   S.    521;   The   Wave.    Blatchf. 

with  his  own  vessel  in  the  original  suil  &  H.    Adm.    235;    Ex  p.    McNiel,    13 

of  the  damaged  boat.     This  petition  is  Wall.   (U.    S.)  236;    The    Alzena,    14 

filed  in  the  clerk's  office  with  a  stipula-  Fed.    Rep.    174;    The    Edith    Godden, 

tion  by  the  petitioner  consenting  to  pay  25  Fed.  Rep.  511;  The  William  Law,  14 

to  the  libelant,  or  any  claimant  or  new  Fed.  Rep.  7Q5- 

party  brought  in  by  virtue  of  process  Suits  for  Pilotage  on  High  Seas  and  on 

under  such   petition,   all   such   costs,  Waters  Navigable  from  the  Sea  as  far  as 

damages,   and   expenses  as    shall   be  the  tide  ebbs  and  flows  are  within  the 

awarded  against  the  petitioner  by  the  admiralty  and  maritime  jurisdiction  of 

court.     Process  will  thereupon   issue,  the  United  States.     Hobart  v.  Drogan, 

and  the  new  party  be  summoned  into  10  Pet.  (U.  S.)  108. 

court  and  compelled  to  give   security  4.  The  George  S.  Wright,  Deady  (U. 

as  though  it  or  he  were  the  only  party  S.)  591;  Banta  v.   McNeil,  5  Ben.  (U. 

proceeded    against.        The   petitioner  S.)  74. 

must  also  answer  the  original    libel,  Effect  of    State  Statute  Making  Con- 

and  the   new  party  brought  in  must  signee  Liable.  —  A  stale  statute  which 

answer   the    petition;    and    the  cause  provides  that  in  a  certain  contingency 

proceeds  as  though  the  original  libel  a  consignee   shall   also   be   liable  for 

had     been     filed     against     both    ves-  pilotage  fees  does  not  affect  the  juris- 

sels.     The    Greenville,    58    Fed.    Rep.  diction   in   admiralty,  but   only  gives 

805.  an  additional  remedy  against  a  third 

1.  The  Waverlev,  42  Fed   Rep.  188;  person.     The  George  S.  Wright,  Deady 

The  Brothers,  30  Fe.l.  Rep.  75.  (U.  S.)  591. 
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recovery  to  the  precise  sum  to  which  he  would  be  entitled  under 
the  state  laws  adopted  by  Congress  if  he  should  sue  in  the  state 
courts.1 

2.  Form  of  Action.  —  An  action  for  pilotage  may  be  in  personam 
against  the  owner  or  master  of  a  vessel,  or  in  rem  against  the 
vessel  itself.* 

V.  SALVAGE —  1.  Jurisdiction,  —  Courts  of  admiralty  have  juris- 
diction to  enforce  salvage  claims.* 

To  What  Property  and  Claims  Jurisdiction  Extends.  —  The  admiralty  juris- 
diction of  United  States  courts  in  cases  of  salvage  is  held  not  to 

1.  Hobart  v.  Drogan,  10  Pet.  (U.  S.)  Jurisdiction  of  State  Court—  Bill  for 
108.  Bedemption.  —  In     Cashmere    v.     De 

2.  The  Schooner  Anne,  I  Mason  (U.  Wclf,  2  Sandf.  (N.  Y.)  379,  it  was  held 
S.)  508;  The  Brig  America,  1  Lowell,  that  the  jurisdiction  of  the  United 
(U.  S.)  176;  The  George  S.  Wright,  States  courts  of  admiralty  over  ques- 
Deady  (U.  S.)  591.  tions  of  salvage  is  concurrent  and  not 

Admiralty  Bole.  — "  In  all  suits  for  exclusive,  and  that  a  state  court  of 
pilotage,  the  libelant  may  proceed  equity  jurisdiction  may  entertain  a  bill 
against  the  ship  and  master,  or  against  to  redeem  property  though  under  a 
the  ship,  or  against  the  owner  alone,  claim  of  salvage  where  no  suit  for 
or  the  master  alone,  in  personam."  salvage  is  pending  in  admiralty,  and 
14th  Admiralty  Rule,  quoted  in  The  may  restrain  the  removal  of  the  prop- 
Brig  America,  1  Lowell  (U.  S.)  176.  erty  by  injunction,  appoint  receivers, 

8.  Brevoor  v.  The  Ship  Fair  Ameri-  ascertain  salvage  liens,  and  decree 
can,  1  Pet.  Adm.  87;  McMullin  v.  payment.  See  further  Frith  v.  Crow- 
Blackburn,  59  Fed.  Rep.  177;  The  ell,  5  Barb.  (N.  Y.)  209. 
Roanoke,  50  Fed.  Rep.  574;  American  Jurisdiction  of  Territorial  Court  of  Flor- 
ins. Co.  v.  356  Bales  Cotton,  1  Pet.  ida.  —  In  American  Ins.  Co.  v.  356 
(U.  S.)  513;  Mason  v.  Ship  Blaireau,  2  Bales  Cotton,  1  Pet.  (U.  S.)  511,  it  was 
Cranch  (U.  S.)  240;  The  Amethyst,  held  that  the  act  of  the  territorial  legis- 
Davies  (U.  S.)  20;  Peisch  v.  Ware,  4  lature  of  Florida  erecting  a  court  which 
Cranch  (U.  S.)  347;  The  Emblem,  proceeded  under  the  provisions  of  the 
Davies  (U.  S.)  61;  Post  v.  Jones,  19  law  to  decree  for  salvage  the  sale  of 
How.  (U.  S.)  150;  Houseman  v.  the  cargo  of  the  vessel  which  had  been 
Schooner  North  Carolina,  15  Pet.  (U.  stranded,  and  which  cargo  had  been 
S  )  40;  The  Wave,  Blatchf.  &  H.  Adm.  brought  within  the  territorial  limits, 
235;  The  Brig  John  Gilpin,  Olc.  Adm.  was  not  inconsistent  with  the  laws  and 
77;  U.  S.  v.  Coombs,  12  Pet.  (U.  S.)  constitution  of  the  United  States,  and 
72;  Williams  v.  The  Barge  Jenny  Lind,  was  valid,  and  that  consequently  a  sale 
Newb.  Adm.  443;  The  Two  Friends,  of  the  property  made  in  pursuance  of 
1  C.  Rob.  271;  17  &  18  Vict.,  c.  140,  §  it  changed  the  property.  See  also  in 
476;  24  Vict.,  c.  10,  §9;  25  &  26  Vict.,  this  connection  American  Ins.  Co.  v. 
c  63,  §  59.  See  The  Rosalie,  1  Spinks  Fisk,  1  Paige  (N.  Y.)  90. 
188;  The  Lancaster,  9  P.  D.  14;  The  Effect  of  Contract  to  Pay  Fixed  Amount 
Killeena,  6  P.  D.  193;  The  Craigs,  5  of  Compensation.  —  It  has  been  held  that 
P.  D.  186.  a  contract  to  pay  a  fixed  amount  of 

See   also  article   Salvage,   Am.    and  compensation   for  salvage   service  in 

Eng.  Encyc.  of  Law.  any  event  does  not  affect  the  jurisdic- 

Jurisdiotion  of  Common-law  Courts. —  tion  of  admiralty  nor  the  lien  given  ty 

In  Brevoor  v.  The  Ship  Fair  American,  the  maritime  law  for  salvage  service. 

1  Pet.  Adm.  87,  it  was  held  that  there  The  Roanoke,  50  Fed.  Rep.  574.    S?e 

is  no  case  sustained  at  common  law  for  also  The  A.  D.  Patchin,  1  Blatchf.  (U. 

salvage  on  the  high  seas.  S.)  414,  in  which  it  was  held  that  the 

In  Lipson  v.  Harrison,  24  Eng.  L.  &  admiralty  jurisdiction  in  salvage  cases 

Eq.  208,  it  was  held  that  no  action  will  is  as  essential  to  the  protection  of  the 

lie  at  common  law  unless  the  salvor  vessel  subject  to  salvage  as  it  is  to  the 

can  prove  a  contract  with  the  owner  indemnity    of    the    salvor,    and    can 

of    the    property  saved    or    with    an  scarcely  be  ousted  by  any  agreement 

agent.  for  rendering  the  services. 
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be  confined  to  American  property,  nor  to  cases  occurring  in 
American  waters,1  nor  to  claims  arising  between  citizens  of  the 
United  States.* 

2.  Form  of  Proceedings.  —  Suits  for  salvage  may  be  in  rem 
against  the  property  saved  or  the  proceeds  thereof,  or  in  personam 
against  the  party  at  whose  request  and  for  whose  benefit  the  sal- 
vage service  was  performed.5 

3.  Parties  —  a.  Plaintiff— in  General.  —  It  may  be  stated  as  a 
general  rule  that  in  salvage  cases  the  proper  course  is  to  make  all 
the  co-salvors  parties  to  the  original  libel.4 

Effect  of  Intentional  Concealment  —  And  it  has  been  held  that  if  the 
claims  of  some  have  been  designedly  concealed,  the  bill  will  be 
dismissed.5 

Bemedy  for  Omission.  —  It  has  been  held  that  if  any  of  the  co-sal vors 
have  been  omitted,  they  need  not  file  a  new  libel  where  the  prop- 
erty has  been  already  taken  possession  of  and  is  in  the  custody  of 
the  court  under  process;  but  that  they  may  bring  forward  their 
claims  by  a  suitable  allegation,  and  thus  make  themselves  parties 

1.  The  Sailor's  Bride,  Brown  Adm.  Benefit. —  In  Miller  v.  Kelly,  Abb. 
68.  Adm.  564,  it  was  held  that  an  action 

2.  Mason  v.  Ship  Blaireau,  2  Cranch  for  compensation  for  salvage  services 
(U.  S.)  240,  in  which  case  it  was  held  rendered  to  a  vessel  cannot  be  main- 
chat  salvage  may  be  decreed  by  the  tained  in  personam  against  the  master 
courts  of  the  United  States  as  between  unless  performed  for  his  benefit, 
aliens  where  the  jurisdiction  is  not  ob-  Joinder  of  Aotion  in  Bern  and  in  Per- 
fected to.  tonam.  —  In   the  case  of  The  Sabine, 

Practice  Where  Fact*  May    Be  More  ioz  U.  S.  384,  it  was  held  that  salvors 

Properly  Inquired  Into  by  Foreign  Court,  cannot  in  the  same  libel  proceed  in  rem 

—  It  has  been  held,  however,  that  if  against    a    vessel     and     in    personam 

the  facts  in    a    controversy    between  against  the  consignees  of  her  cargo, 

aliens  are  of  a  nature  to  be  more  prop-  4.  The  Ship  Henry  Ewbank,  1  Sumn. 

erly  inquired  into  by  a  foreign  court,  (U.   S.)  400;    The  Schooner  Boston,  x 

the  courts  of  the  United  States  will  not  Sumn.  (U.  S.)328;  The  A.  D.  Patchin, 

exercise  jurisdiction.      One  Hundred  1  Blatchf.  (U.  SO414;  Hessian  v.  The 

and  Ninety-four  Shawls,  Abb.   Adm.  Steamboat    Edward    Howard,   Newb. 

317.  Adm    522;    Stratton  v.  Jarvis,  8  Pet. 

8.  The  Sabine,  101  U.  S.  384;  Bax-  (U.  S.)  4. 

ter  v.  Heilner,  38  Fed.  Rep.  668;  The  Necessity  to  Join  All  Parties.— In  a 

Schooner  Boston,  1  Sumn.  (U.  S.)  329;  libel  for  salvage  all  the  parties  should 

The  Centurion,  Ware  (U.  S.)  477;  The  be    brought    before    the    court.     The 

Trelawney,  3  C.  Rob.  216;  The  Hope,  Schooner    Boston,    1    Sumn.    (U.    S.) 

3  C.   Rob.   215;  Harley  v.   Gawley,  2  328. 

Sawy.  (U.  S.)  11.  Effect  of  Nonjoinder  of  Crew.  —  In  the 

Where  Property  Has  Been  Delivered  to  case  of  The  A.  D.  Patchin,  1  Blatchf. 
Owners.  —  If  the  property  is  delivered  (U.  S.)  414,  it  was  held  that  although 
by  the  salvors  to  the  owners  before  a  the  suitors  for  salvage  ought  to  join  in 
compensation  for  saving  it  is  made,  the  suit  against  the  property  saved, 
the  salvors  may  maintain  a  libel  in  yet  the  nonjoinder  of  the  crew  of  the 
personam  for  the  salvage.  But  if  they  salvor  vessel  in  a  suit  by  the  master 
choose  10  abandon  the  case  they  will  and  owner  is  no  objection  to  the  main- 
have  no  claim  in  personam  against  the  tenance  of  the  suit  in  a  case  where  the 
owners.  The  Emblem,  Davies  (U.  S.)  crew  were  exposed  to  extraordinary 
61;  Seaman  v.  Erie  R.  Co.,  2  Ben.  (U.  hardships  or  personal  danger. 
SO132.  5.  Hessian   v.   The   Steamboat    Ed- 

Bervices   Not  Performed  for   Master's  ward  Howard,  Newb.  Adm.  522. 
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to  the  cause  without  the  formality  of  notice  or  process  to  the 
other  parties.1 

Effect  of  Filing  Different  Libelf  Unneoessarily.  —  It  has  been  held  that 
where  different  libels  are  filed  by  co-salvors  unnecessarily  it  is  at 
the  peril  of  paying  costs.2 

b.  Defendant.  —  It  has  been  held  that  the  following  persons 
may  appear  and  defend  against  a  claim  for  salvage:  mortgagees 
of  a  ship,3  assignees  of  a  bankrupt  owner,4  underwriters  who 
accept  the  abandonment  of  insured  property,5  seamen  whose 
wages  may  be  affected  by  the  proceedings,  or  in  fact  any  person 
having  an  interest  in  the  property  proceeded  against.6 

4.  The  Libel — Averment  of  Nature  of  Aotion.  —  The  libel  should  set 
forth  the  nature  of  the  action,  namely,  that  it  is  a  cause,  civil  and 
maritime,  of  salvage.7 

DeflnitenesB  and  Certainty.  —  A  libel  in  admiralty  for  salvage  should 
state  the  subject  matter  with  all  due  certainty  and  precision  in 
distinct  articles,  each  propounding,  or,  according  to  the  admiralty 
phrase,  articulating,  some  material  allegation  capable  of  distinct 
answer  and  proof  if  controverted.8. 

5.  The  Answer  —  in  General.  —  In  a  suit  for  salvage  the  answer 
should  meet  each  material  allegation  of  the  libel  with  an  admis- 
sion, a  denial,  or  a  defense.9 

1.  The  Ship  Henry  Ewbank,  i  Sumn.  Nature  of  Claim. —  In  Adams  v.  Bark 
(U.  S.)  400.  Island  Ciiy,  1  Cliff.  (U.  S.)  210,  it  was 

A  Suit  for  8alvage  Cannot  Be  Abated  on  held  that  the  mere  fact  that  a  libelant 
the  objection  of  claimants  that  others  alleges  his  claim  to  be  "  in  a  cause  of 
as  well  as  the  libelants  are  entitled  to  contract  civil  and  maritime  and  for  ex- 
share  in  the  compensation.  The  rem-  tra  services  rendered  "  will  not  pre- 
edy  of  such  others  is  to  become  par-  vent  such  claim  from  being  regarded 
ties  to  the  suit,  or  to  make  a  claim  as  one  for  salvage,  if  it  appears  from 
against  the  proceeds,  if  any,  in  the  the  general  scope  of  the  several  alle- 
registry  of  the  court.  The  Camanche,  gations  of  which  (he  libel  is  composed 
8  Wall.  (U.  S.)  448.  that  such  is  in  reality  the  character  of 

2.  The  Ship  Henry  Ewbank,  1  Sumn.  the  claim. 

(U.  S.)  400.  "  In  Cases  of  Mere  Civil  Salvage,  it  may 

8.  The  Julindup,  1  Spinks  71.  be  fit  and  proper  that  the  libel  should 

4.  The  Dowthorpe,  2  W.  Rob.  73.  distinctly  allege   and    claim   salvage, 

5.  The  Regina  del  Mare,  Brown  &  though  we  do  not  mean  to  assert  that, 
L.  315.  See  also  Cargo  ex  Galam,  even  in  such  cases,  it  is  indispensable. 
Brown  &  L.  167.  In  cases  of  military  salvage,  also,  the 

Underwriters  Not  Having  Accepted  an  party  may,  if  he  please,  adopt  a  sim- 

Abandonment  are  not  proper  parties  in  ilar    proceeding.       But    it    is    by    no 

a  libel  in  rem  against  a  vessel  or  cargo  means   necessary,   and  in  most  cases 

for  salvage.     The  Schooner  Boston,  1  would  be  highly  inexpedient."      The 

Sumn.  (U.  S  )  328.  Schooner  Adeline,  9  Cranch  (U.  S.)  244. 

6.  The  Union,  Lush.  128.  8.  The  Schooner  Boston,    1    Sumn. 
A  Person   Whose  Interest  Is   Merely  (U.  S.)  328.     And  see  article  Definitb- 

Collateral,  and  who  has  no  interest  in  ness  and    Certainty  in    Pleadings, 

the  subject-matter  of  the  proceedings,  vol.  6,  p.  246. 

will  not  be  allowed  to  intervene.     The  9.  The  Schooner   Boston,   1  Sumn. 

Killarney,  Lush.  427.  (U.  S.)  328. 

7.  See  generally  article  Admiralty,  Defense  that  Services  Were  Rendered 
vol.  1,  p.  254.  And  see  The  Schooner  under  an  Agreement. —  A  defense  that 
Adeline,  9  Cranch  (U.  S.)  244.  the    services     for    which     salvage    is 

Effect  pf  Erroneous   Allegation  as  to    claimed  were  rendered  under  an  agree- 
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6.  Appeal —  General  Bnle.  —  Courts  of  admiralty  will  not  encour- 
age appeals  in  salvage  upon  slight  or  frivolous  grounds,  or  indeed 
in  any  case  except  upon  some  plain,  clear,  and  determinate  mis- 
take of  law  or  fact  in  the  court  below  which  is  manifestly  not 
justified  by  the  circumstances;  and  it  is  incumbent  upon  the 
appellant  to  show  error.1 

7.  Costs — General  Bnle.  —  In  salvage  cases  the  general  rule  is  to 
decree  all  the  costs  and  charges  in  the  case  to  be  borne  and  paid 
by  the  property  saved,  and  apportioned  among  the  claimants 
according  to  their  respective  interests.* 

Where  Claim  for  Salvage  Faili.  —  If  the  claim  for  salvage  fails  the 
plaintiffs  may  be  ordered  to  pay  costs,8  especially  if  the  case  set 
up  by  the  salvors  is  false  or  fraudulent.4 

VX  Towage  — 1.  Suits  in  Admiralty  Courts  —  a.  Jurisdiction. 
—  Courts  of  admiralty  have  jurisdiction  to  hear  and  determine  all 
claims  or  demands  arising  from  towage  contracts,5  and  also  of 
actions  for  injuries  to  a  tow  by  collision6  or  for  injuries  caused 
by  the  negligence  of  a  tug.7 

b,  PARTIES  —  (i)  Plaintiff —  Suit  by  Mortgagee  in  Possession  for  Earn- 
ings. —  Where  the  suit  is  to  recover  earnings  from  towage,  a  libel 
in  rem  may  be  filed  by  a  mortgagee  in  possession.8 

mcnt  for  a  fixed  sum  payable  in  any  The  Only  Exception!  to  the  Bnle  are 

event  is  waived  unless  set  up  in  the  where   the   charges   have   been   occa- 

answer  with  an  averment  of  payment  sioned  by  the  gross  neglect  or  laches 

or  tender.     The  Camanche,  8   Wall,  of  the  claimant,  in  which  case  they  are 

(U.  S.)  448.  to  be  borne  by  him;  or  where  the  right 

1.  Bearse  v.  Three  Hundred  and  has  been  forfeited  by  the  misconduct 
Forty  Pigs  Copper,  1  Story  (U.  S.)  314.  of  the  salvors,  in  which  case  the  court 
And  see  generally  article  Appeals,  vol.  may  refuse  any  allowance  to  them  and 
2,  p.  1.  compel  the  guilty  parties  to  bear  their 

Decree  for  Exeesaive  Amount.  —  Under  own    costs,    expenses,    and    charges. 

the  Act  of  Congress  of  Feb.  16,  1875,  The  Ship  Nathaniel  Hooper,  3  Sumo. 

c.  77,  it  is  held  that  a  decree  of  sal-  (U.  S.)  542. 

▼age  by  the  Circuit  Court  is  not  to  8.  The  Duke  of  Manchester,  10  Jur. 

be  altered  in   the   United   States  Su-  863;  The  Edward  Hawkins,  Lush.  515; 

preme  Court  for  excess  in  the  amount  The  Lady  Egidia,  Lush.  513;  The  Lon- 

awarded,     unless  such    excess  is  so  don,  Brown  &  L.  82. 

great  that  upon  any  reasonable  view  4.  The  Susannah,  3  Hag.  Adm.  345 

of  the  facts  found  the  award  cannot  be  note;  The  Giacomo,  3  Hag.  Adm.  344. 

justified  by  the  rules  of  law  applicable  5.  The  Canal  Boat  W.  J.  Walsh,  5 

to  the  case.     The  Connemara,  108  U.  Ben.   (U.   S.)  72;    The  Steamer  May 

S.  352.    See  also  The  Excelsior,  123  Queen,   1    Sprague  (U.   S.)   588;   The 

U.  S.  40.  Energy,  L.  R.  3  A.  &  E.  48;  The  Night- 
Appeal  from  District  to  Circuit  Court  —  watch,  Lush.  542;  The  Peerless,  Lush. 

Trial de  Novo.  —  An  appeal  in  admiralty  103. 

from  the  decree  of  a  district  court  in  a  6.  The  Marshall,  12  Fed.  Rep.  921; 

suit    for  salvage,   to  a  circuit  court,  Kearney  v.  A  Pile  Driver,  3  Fed.  Rep. 

vacates   altogether  the  decree  of  the  246;  The  Syracuse,  36  Fed.  Rep.  830; 

district  court,  and   the  case   is   tried  The  Jersey  City,    1    U.  S.  App.   244; 

de  novo;  and  this  is  true  whether  both  The  Venture,  18  Fed.  Rep.  462. 

parties  appeal,  or  whether  only  the  one  7.  The  Venture,  18  Fed.  Rep.  462; 

or  the  other  appeals.     Irvine  v.  The  Connolly  v.   Ross,  11  Fed.  Rep.  342; 

Hesper,  122  U.  S.  256.  The  Mary,  14  Fed.  Rep.  584. 

2.  The  Ship  Nathaniel  Hooper,  3  8.  Kearney  v.  A  Pile  Driver,  3  Fed. 
Sumn.  (U.  S.)  542.  Rep.  246. 
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Action  by  Owner  of  Tug  for  Injury  to  Tow.  —  The  owner  of  a  tug  who 
is  a  bailee  of  its  tow  may,  it  has  been  held,  maintain  an  action  to 
recover  damages  for  injuries  arising  from  a  collision.1 

(2)  Defendant.  —  Where  injury  is  sustained  by  a  tow  by  reason 
of  tne  negligence  of  another  vessel,  a  suit  for  damages  for  such 
injury  should  be  against  all  the  parties  concerned,  for  the  purpose 
of  determining  the  rights  of  all  the  parties  in  a  single  suit  and  of 
placing  the  loss  where  it  belongs.* 

2.  Action  in  State  Court  for  Damage  Caused  by  Negligence.  —  It 
has  been  held  that  tort  is  the  proper  form  of  action  against  the 
owners  of  a  towboat  for  injuries  arising  from  the  negligence  of 
their  agent,  even  though  there  was  an  express  contract  touching 
the  towage,  the  contract  being  set  out  in  the  declaration  as  mat- 
ter of  inducement.* 

VTL  Whabfage — 1.  Suits  in  Admiralty  to  Recover  —  a.  Juris- 
diction. —  Contracts  for  wharfage  have  been  recognized  in  Eng- 
land and  in  the  United  States  as  maritime  contracts  and  as  such 
cognizable  in  admiralty.4 

b.  FORM  OF  ACTION.  —  It  would  seem  that  a  maritime  lien  for 
wharfage  may  be  enforced  either  by  a  proceeding  in  rem  against 
the  vessel  or  by  a  suit  in  personam  against  the  owner.5 

2.  Actions  in  State  Courts  to  Recover  Wharfage — Bight  of  Wharfinger 
or  Dock  Master  to  Maintain  Aotion  in  His  Own  Name.  —  It  has  been  held 
that  a  wharfinger  or  dock  master  cannot  maintain  an  action  in  his 
own  name  for  the  recovery  of  money  due  for  dockage  or  wharf- 
age, even  though,  by  the  statutes  under  which  he  acts,  dockage 
and  wharfage  are  directed  to  be  paid  to  him  and  he  is  required  to 
collect  the  same;  on  the  ground  that  remedies  must  be  pursued 
in  the  name  of  the  party  in  interest,  and  not  in  the  name  of  the 
agent  making  the  contract.6 

1.  The  Jersey  City,   t   U.  S.  App.  whether  the  vessel  Is  a  domestic  or  a 

344.  foreign  one.     But  in  Ex  p.  Easton,  95 

ft.  The  Marshall,  12  Fed.  Rep.  931.  U.  S.  68  it  was  declared  that  the  claim 

8.  Ashmore  v.  Pennsylvania  Steam  for  wharfage  is  a  maritime  lien,  if  ihe 

Towing,  etc.,  Co.,  28  N.  J.  L.  180.  vessel  is  a  foreign  one  or  belongs  to  a 

4.  Ex  p.  Easton,  95  U.  S.  68;  The  part  of  the  state  other  than  that  where 

Canal-Boat  Kate  Trcraaine,  5  Ben.  (U.  the  wharf  is  used. 

S.)   60;     Johnson    v.    The    Schooner  In  Jeffersonville  v.  The  Steam  Ferry* 

M'Donough,   Gil  p.  (U.   S.)   101;    The  boat  John  Shallcross,  35  Ind.  19,  it  is 

Maggie  Hammond,  9  Wall.  (U.  S.)  435 ;  held  that  the  state  courts  have  juris- 

DeLovio  v.  Bolt,  2  Gall.  (U.  S.)  398;  diction   to   enforce    the    collection  of 

The  Robert  J.  Mercer,  1  Sprague  (U.  claims  for  wharfage,   and   that   such 

S.)  284.  claim  against  a  domestic  vessel  is  not 

Lion   for  Wharfage.  —  By   virtue    of  of  admiralty  jurisdiction, 

such  contracts  a  maritime  lien  arises  in  5.  Ex  p.  Easton,  95  U.  S.  68.    And 

favor  of  the  owners  of  a  wharf,  against  see  generally  article  Liens,  vol.  13,  p. 

the  vessel  using  the  wharf,   for  the  122. 

payment  of  reasonable  wharfage.  Exp,  6.  Buckbee  v.  Brown,  21  Wend.  (N. 

Easton,  95  U.  S.  68.  Y.)  no. 

Domestic  or  Foreign  Vessels.  —  In  The  Trial  of  Claims  for  Ownership  in  Action 

Canal-Boat  Kate  Tremaine,  5  Ben.  (U.  for  Wharfage.  —  A  claim  for  the  owner- 

S.)  60,  it  was  held  that  such  lien  exists  ship  of  a  wharf  or  for  the  possession 
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Boooupmant.  —  It  has  been  held  that  in  an  action  for  dockage  and 
wharfage  of  a  public  port  the  defendant  may  show  by  way  of 
recoupment  that  the  port  and  wharves  during  the  accruing  of  the 
toll  were  out  of  repair,  whereby  he  sustained  damage,  etc.1 

thereof  cannot  properly  be  tried  in  an  1.  Buck  bee  v.  Brown,  21  Wend.  (N. 

action  between  third  parties  (or  the  Y.)    no.    And  tee    generally    article 

wharfage.     Kelsey  r».  Murray,  (Suptn.  Set-off,  Counterclaim,  and  Rkcoup- 

Ct.)  18  Abb.  Pr.  (N.  Y.)  294.  ment,  vol.  19,  p.  715. 
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Definition  and  Hature.  SIMILITER.  Necessity  of  Similiter 

I  Definition  and  Natube  —  1.  Definition.  —  A  similiter  is  the 
acceptance  of  the  issue  proffered  by  an  adversary's  conclusion  to 
the  country. l 

2.  Nature.  —  In  strictness  a  similiter  is  no  part  of  the  pleading, 
because  it  neither  alleges,  denies,  nor  confesses  and  avoids  any  fact 
relating  to  the  matter  of  controversy.* 

EL  Necessity  or  Similiter  —  1.  In  General.  —  Anciently  when  trial 
by  jury  was  not  a  matter  of  right,  but  was  called  jurata  e  consensu, 
because  it  was  never  had  except  by  the  consent  of  both  parties 
or  perhaps  by  the  recommendation  of  the  court,  the  party  who 
elected  to  close  the  pleading  with  a  traverse  offered  a  trial  by 
jury  —  that  is,  he  put  himself  on  the  country  —  and  the  other 
party,  if  of  the  same  mind,  accepted  that  mode  of  trial  by  adding 
the  similiter,  whereby  the  issue  to  the  jury  was  joined.8  It  was 
with  the  object  of  expressing  such  consent  that  the  similiter  was 
in  those  times  added  in  drawing  up  the  record,  and  from  the  rec- 
ord it  afterwards  found  its  way  into  the  written  pleading.* 

In  Modern  Timet,  however,  the  acceptance  of  issue  when  well  ten- 
dered, by  adding  a  similiter,  is  considered  a  mere  matter  of  form, 
but  one  which  should  be  observed  whenever  a  pleading  concludes 
to  the  country.5 

1.  Babcock  v.  Huntington,  2  Day  But  see  Smyth  v.  Strader,  9  Port. 
(Conn)  392;  Huling  v.  Florida  Sav.  (Ala.)  446,  wherein  it  seems  to  have 
Bank,  19  Fla.  695;  Solomons  v.  Ches-  been  held  that  a  similiter  was  not 
ley,  57  N.  H.  163.  necessary  in  a  case  where  the  pleading 

Special  and  Common  Similiters.  —  A  concluded  to  the  country, 
special  similiter  occurs  when  it  is  filed  Until  a  Similiter  Is  Added  the  court  is 
and  delivered  to  the  opposite  party  not  bound  to  notice  a  previous  plead- 
before  the  paper  book  is  made  up.  It  ing,  and  the  party  who  omits  to  add 
is  a  common  similiter  when  added  in  the  similiter  should  not  be  permitted  to 
making  up  ihe  issue  or  paper  book,  raise  the  objection  that  no  issue  was 
And.  Steph.  PI.,  g  136.  ever  joined.     Waters  v.  Simpson,  7  111. 

2.  Babcock  v.  Huntington,  2  Day  570,  a  case  where  the  plaintiffs  in  their 
(Conn.)  392;  Huling  v.  Florida  Sav.  replication  tendered  an  issue  to  a  plea 
Bank,  19  Fla.  695.  of  payment  of  a  note,  to  which  the  de- 

8.  Solomons   s\  Chesley,   57  N.  H.  fendants  demurred,  and  on  the  over- 

163.  ruling  of  the  demurrer  elected  to  abide 

4.  And.  Steph.  PI.,  §  136.  by  it,  upon   which  there  was  a  judg- 
Criminal  Practice  —  Joinder  of  Issue.  —  ment  of  nil  dicit. 

In   Berrian  v.   State,  22  N.  J    L.  9,  it  In  Seabrook  v.  Cave,  2  Dowl.  691, 

was  said  that  at  common  law  when  the  where  the  plaintiff  replied  de  injuria  to 

prisoner  has  pleaded    not  guilty   the  the  last  of  several  pleas  and  added  a 

clerk  of  the  assize  or  clerk  of  the  ar-  similiter  to  the  general  issue,  but  there 

raigns  on  behalf  of  the  crown  replies  was  no  similiter  to  the  replication  of 

that  the  prisoner  is  guilty  and  that  he  de  injuria,  it  was  said  by  Baron  Gurney 

is  ready  to  prove  him  so.    This  is  done  (sitting  alone)  that  the  cause  was  not 

by    two    monosyllables,   "  cul.   prii."  at  issue  without  it. 

By  this  replication  the  king  and  the  Amendment. —  In  Dickerson  v.  Stoll, 

prisoner  are  at  issue.     Citing  Black.  24  N.   J.  L.  550,  it  was  said  that  the 

Com.  339.  weight  of  authority  goes  no  further 

5.  Nieman  v.  Wintker,  85  111.  468;  than  to  show  that  the  want  of  a  simil- 
Gillespie  v.  Smith,  29  111.  473;  Solo-  iter  is  matter  amendable  after  verdict, 
mons  v.  Chesley,  57  N.  H.  163;  South-  and  that  there  is  no  issue  in  point  of 
side  R.  Co.  v.  Daniel,  20  Gratt.  (Va.)  fact  without  a  similiter,  so  that  if  a 
34.4;  Wilson  v.   Kemp,  2  M,  &  S.  549.  cause  comes  on  to  be  tried  before  a 
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Where  Trial  Is  Hot  by  Jury.  —  When  recourse  is  had  to  any  mode  of 
trial  other  than  by  jury,  no  similiter  or  other  acceptance  of  issue  is 
necessary. l 

Whore  a  Pleading  Concludes  with  an  Offer  to  Verify,  no  similiter  is  neces- 
sary, and  if  one  is  resorted  to  it  is  of  no  avail  and  is  a  nullity.9 

2.  Omission — a.  In  Civil  Actions.  —  In  some  cases  the  omis- 
sion of  the  similiter  has  been  held  a  ground  for  objection.8  The 
better  opinion,  however,  is  that  the  omission  of  a  similiter  to  any 
pleading  tendering  an  issue  is  not  a  fatal  error  when  the  parties 
have  voluntarily  gone  to  trial  on  the  pleadings  without  raising 
any  objection  on  account  of  its  absence.4 

Arrest  of  Judgment.  —  The  absence  of  a  similiter  is  not  ground  for 

court  which  has  no  power  to  amend,  Improper   Similiter  —  Amendment.  — 

and  it  appears  by  the  record  that  there  Where  the  plaintiff  added  a  similiter, 

is  no  Issue  for  want  of  the  similiter,  instead  of  filing  a  replication,  and  a 

the  court  will  not  try  the  cause  if  the  verdict  was  given  for  the  plaintiff,  the 

objection    to    the   omission   is   raised,  issue  was  held  not  properly  joined,  but 

Citing  Heath  v.  Walker,  2  Stra.  1117.  the  plaintiff  was  permitted  to  amend 

1.  Tipping  v.  Johnson,  2  B.  &  P.  302.  by  replying  to  the  plea  on  payment  of 
In  this  case  a  defendant  pleaded  a  costs,  to  save  the  expense  of  a  re- 
judgment  recovered,  and  the  plaintiff  pleader.  Wordsworth  v.  Brown,  3 
replied  nul  tiet  record,  and  gave  a  day  Dowl.  698. 

to  produce  the  record.     There  was  a  8.  Arrest  of  Judgment.  —  In  Cowper 

demurrer  to  the  replication  in  which  v.  Spencer,  8  Mod.  376,  it  was  held 

the  plaintiff  did  not  join,  and  finding  that  the  omission  of  the  similiter  was 

that  the  record  was  not  produced  at  the  fatal  and  ground  for  an  arrest  of  judg- 

day,  he  signed  judgment.     It  was  held  ment.     In    delivering  its  opinion  the 

that  the  replication  constituted  acorn-  court  distinguished  cases  in  which  an 

plete  issue  of  fact  and  that  the  judg-  informal  issue  was  joined  and  cases  in 

ment    was    regular.     See    also    And.  which  there  was  no  issue  at  all,  hold- 

Steph.  Pl.,§  136;  Solomons  v.  Chesley,  ing  that  the  omission  of  the  similiter 

57  N.  H.  163.  in  the  case  of  an  informal  issue  was 

%.  Spencer  v.  Langdon,  21  III.  192.  amendable,   but  not  so  where    there 

To  a  Plea  of  the  Statute  of  Limitations  was  no  issue  at  all.    See  also  Griffith 

concluding  with  an  offer  to  verify,  a  v.  Crockford,  3  Brod.  &  B.  I,  7  E.  C. 

replication    traversing    or    confessing  L.  321,  which  was  an  action  of  replevin 

and  avoiding,  and  not  a  similiter,  is  to  which  there  were  an  avowry  and  a 

proper.       Morris   v.    Barkley,    1    Litt.  plea  in  bar  concluding  to  the  country. 

(Ky.)  64.  On  a  verdict  for  the  avo wants  the  court 

To  a  Plea  of  Payment  the  addition  of  a  held  that  the  omission  to  add  the  simil- 

similiter  is  improper   and   worthless,  iter  was  an  irregularity  for  which  the 

because  it  does  not  traverse  the  aver-  verdict  should  be  set  aside, 

ments  of  the  plea.     Betts  v.  Francis,  4.  Alabama.  —  Wilson    v.   Oliver,    1 

1  111.  165.  Stew.  (Ala.)  46;  Evans  v.  St.  John,  9 

Similiter  Instead  of  Replication  — Arrest  Port.  (Ala.)  186;  Ripley  v.  Coolidge, 

of  Judgment.  —  In  Coan  v.   Whitcnore,  Minor  (Ala.)  11. 

12  Johns.  (N.  Y.)  353,  the  defendant  in  Connecticut.  —  Babcock  v.  Hunting- 

a  special  plea  tendered  an  issue  to  the  ton,  2  Day  (Conn.)  392. 

country,  instead  of  concluding  with  a  District   of   Columbia.  —  Carver    v. 

verification  as  he  should  have  done,  O'Neal,  11  App.  Cas.  (D.  C.)  353. 

and  added  a  similiter,  and  a  verdict  on  Florida.  —  Burk  v.  Clark,  8  Fla.  9; 

the  issues  was  found  for  the  plaintiff.  Huling  v.  Florida  Sav.  Bank,  19  Fla. 

The  defendant  attempted  to  take  ad-  695:  Florida  R.,  etc.,  Co.  v.  Webster, 

vantage  of  his  mispleading  by  amotion  25  Fla.  394;  Sammis  v.  Wightman,  31 

in  arrest  of  judgment,  on  the  ground  Fla.  10;  Wilson  v.  Hunter,  25  Fla.  469; 

that  the   pleas   required   replications,  Livingston   v.   Anderson,  30  Fla.  117; 

but  it  was  held  that  the  misplea  was  St.  Johns,  etc.,  R.  Co.  v.  Shalley,  33 

cured  by  the  verdict.  Fla  397;  St.  Johns,  etc.,  R.  Co.  p.  Ran- 
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SIMILITER. 


Omission. 


a  motion  in  arrest  of  judgment,  because  it  is  but  a  formal  error.1 

b.  In  Criminal  Prosecutions.  —  in  capital  cases,  the  omission 

of  the  similiter  is,  it  would  seem,  not  sufficient  to  vitiate  the  pro- 
ceedings, inasmuch  as  the  joinder  of  issue  is  altogether  imma- 
terial.* 

som,  33  Fla.  406:  Herman  v.  Williams,  tiff  omits  to  add  a  similiter  to  the  de- 
36  Fla.  136;  Barrsv.  Brace,  38  Fla.  265.  fendant's  plea,  but  it  is  the  under- 
Illinois.  —  Helling  v.  Van  Zandt,  162  standing  of  the  parties  that  a  material 
111.  162;  St.  Louis,  etc.,  R.  Co.  v. 
Brown,  34  III.  App.  552;  Gillespie  v. 
Smith,  29  111.  476;  Brazzle  v.  Usher, 

1  111.  35;  Spencer  v.  Langdon,  21  111. 
192;  Funk  v.  Babbitt,  156  111.  408,  55 
111.  App.  124;  Hazen  v.  Pierson,  83  111. 
241;  Strohm  v.  Hayes,  70  111.  41; 
Strause  v.  Owen  Electric  Belt,  etc., 
Co.,  64  111.  App.  435. 

Indiana.  —  Jared  v.  Good  title,  1 
Biackf.  (Ind.)  29;  Hays  v.  M'Kee,  2 
Blackf.     (Ind.)    n;    Swan    v.    Rary, 

2  Biackf.  (Ind.)  291;  Templin  v.  Krahn, 

3  Ind.  373. 
Iowa.  —  Woods  v.  Morgan,  1  Morr. 

(Iowa)  179;  Porter  v.  Lane,  1  Morr. 
(Iowa)  197. 

Kentucky.  —  Cain  v.   Flynn,  I  Dana 


issue  is  joined,  and  they  go  to  trial, 
and  after  judgment  an  appeal  is  taken, 
the  appellate  court  has  j  urisdiction  not- 
withstanding the  omission  of  the  si- 
militer; and  the  plaintiff  cannot  object 
that  there  was  no  similiter.  Strout  v. 
Durham,  23  Me.  483. 

Placing  Cause  on  Trial  Calendar. — 
Where  there  is  a  plea  of  the  general 
issue  and  the  cause  is  placed  on  a 
'*  short-cause  calendar,"  it  will  be 
treated  as  if  a  similiter  had  been 
added,  and  no  objection  can  be  raised 
because  the  cause  was  not  at  issue 
when  placed  on  that  docket.  Hefling 
v.  Van  Zandt,  162  111.  162. 

Trial  by  Consent.  —  It  was  said  in 
Porter  v.   Lane,    1    Morr.  (Iowa)  198, 


(Ky.)  144;  Porter?.  Martin,  1  Litt.  (Ky.)    that  the  addition  of  a  similiter  is  a 
158;  Adams  v.  Bradshaw,  Hard.  (Ky.)    mere  matter  of  form,  the  omission  of 


564;  Pollard  v.  Rogers,  I  Bibb.  (Ky.) 

473. 

Maine.  —  McLellan    v.    Crofton,    6 

Me.  307. 

Massachusetts.—'  Whiting  p.  Cochran, 
9  Mass.  532. 

Missouri.  —  Hubble  v.  Patterson,  1 
Mo.  392;  Garner  v.  Hays,  3  Mo.  436. 

'  New  Hampshire.  —  Solomon  v.  Ches- 
ley,  57  N.  H.  163. 

New  Jersey.  —  Berrian  v.  State,  22 
N.  J.  L.  30,  Dickerson  v.  Stoll,  24  N.  J. 
L.  550. 

New  York.  —  Coan  v.  Whitmore,  12 
Johns.  (N.  Y.)  353. 

7*enn*ssee. —  Smith  v.  Eabanks,  9 
Yerg.  (Tenn.)  20;  Trabue  v.  Higden, 


which  does  not  render  the  proceedings 
substantially  defective,  especially  after 
the  parties  have  gone  to  trial  by  con- 
sent. 

In  Virginia,  by  Statute,  it  has  been 
expressly  provided  that  the  want  of  a 
similiter  shall  not  be  error  after  verdict. 
Baltimore,  etc.,  R.  Co.  v.  Faulkner,  4 
W.  Va.  180. 

1.  Sammis  v.  Wightman,  31  Fla.  10; 
Heding  v.  Van  Zandt,  162  111.  162; 
Gillespie  v.  Smith,  29  111.  476;  Hazen 
v.  Pierson,  83  111.  241;  Baltimore,  etc., 
R.  Co.  v.  Faulkner,  4  W.  Va.  180; 
Sayer  v.  Pocock,  1  Cowp.  408;  Harvey 
v.  Peake,  3  Burr.  1793. 

Similiters  Added  by  Wrong  Party. — 


4  Cold w.  (Tenn.)  620;  Mosley  v.  Mat-  Where  11.  appeared  after  verdict  that  the 

thews,  Meigs  (Tenn.)  578;  Lowrey  v.  plaintiff  instead  of  the  defendant  had 

Brown,  3  Sneed  (Tenn.)  17.  added  a  similiter,  so  that  no  issue  was 

Virginia.  —  Southside     R.    Co.     v.  joined,  the  court  held  that  the  omission 

Daniel.  20  Gratt.  (Va.)  344.  was  aided  by  the  statute  of  jeofails. 

West    Virginia. — Caperton   v.    Bal-  Rawbone  v.  Hickman,  1  Stra.  551. 

ard.  4  W.  Va.  420;   Baltimore,  etc.,  Where  il  appeared  after  a  jury  was 

R.  Co.  v.  Faulkner,  4  W.  Va.  180.  sworn  that  no  issue  was  joined  because 


United  States.  —  Laber  v.  Cooper,  7 
Wall.  (U.  S.)  565. 
England.  —  Siboni  v.  Kirkman,  3  M. 


the  defendant  and  not  the  plaintiff  had 
added  the  similiter,  a  court  which  had 
no  power  to  allow  an  amendment  held 


&  W,  46;  Swain  v.  Lewis,  3  Dowl.  700;  it  proper  to  dismiss  the  jury.     Heath 

Grundy  v.  Mell,  1  B.  &  P.  N.  R.  28;  v.  Walker,  2  Stra.  1117. 
Harvey  v.  Peake,  3  Burr.  1793.  2,  Berrian  v.   State,   22  N.  J.  L.  9; 

Where,  in  a  Jutioe'i  Court,  the  plain-  Rex  v.  Royce,  4  Burr.  2073. 
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In  Misdemeanor  Gases  where  the  issue  should  be  made  up  in  analogy 
with  civil  proceedings,  if  there  is  an  omission  of  the  similiter,  the 
court  will  order  that  it  be  interlined.1 

EEL  Addition  of  Similiter  —  1.  By  Whom.  —  The  party  to- 
whom  the  issue  is  tendered  should  properly  add  the  similiter; 
but  if  he  neglects  his  duty  in  that  respect  it  may  be  added  by  the 
party  tendering  the  issue,*  and  if  omitted  by  the  parties  it  may 
be  added  by  the  clerk  before  trial  as  a  matter  of  course.8  There 
is  no  necessity  for  a  rule  to  add  it.4 

Objections  to  Wrongful  Addition.  —  Where  the  similiter  is  added  by  a 
party  who  could  not  properly  add  it,  the  party  for  whom  it  was 
added  may  show  that  the  addition  was  made  without  his  authority 
or  consent.5 

2.  At  What  Time.  —  The  similiter  may  be  added  at  any  stage  of 
the  action,  even  after  verdict.6 

1.  Berrian  v.  State,  22  N.  J.  L.  9;  in  law  to  accept  the  issue  tendered,  and 
Harris's  Case,  Cro.  Jac.  502;  1  Chitty's  therefore  the  joinder  in  issue  would 
Crim.  Law  482.  not  be  matter  of  form.     Solomons  v. 

2.  Davis    v.    Ransom,   26    III.    100;  Chesley,  57  N.  H.  163. 

Stumps  v.  Kelley,  22  111.  140;  Walker        S.  Saver  v.    Pocock,    1   Cowp.  407; 

v.   Armour,   22   111.   658;  Gillespie  7/.  Wye  v.  Fisher,  3  B.  &  P.  443;  Southside 

Smith,  29  111.  473;  Solomons  v.  Chesley,  R.  Co.  v.  Daniel,  20  Gratt.  (Va.)  344. 
57  N.  H.  163.  Wrongful  Addition  of  Similiter  by  Clerk. 

The  Season  for  This  Rule  is  that  as  the  —  Where  the  similiter  was  added  by 

addition  of  a  similiter  where  a  plead-  the  clerk  to  a  plea  which  concluded 

ing  properly  concludes  to  the  country  with  a  verification,  thereby  tendering 

is  merely  a  form,  it  is  immaterial  by  no  issue,  il  was  held  that  it  might  be 

whom  il  is  added.     Stumps  v.  Kelley,  proved  that  the  similiter  was  entered 

22  111.  140.  without  the  authority  and  without  the 

Nonpayment  of  Fees  by  Party  Who  consent  of  the  other  party.  Naden- 
Shonld  Add  Similiter.  —  Where  the  plain-  bousch  v.  M'Rea,  Gilmer  (Va.)  228. 
tiff's  attorney  added  the  similiter  to  his  Amendment  After  Verdiot  in  Criminal 
replication  and  delivered  the  issue  to-  Case. —  Upon  an  indictment  for  n to- 
gether with  a  notice  of  trial  to  the  sance,  the  record,  after  conviction,  was 
defendant's  attorney,  who  received  it  removed  by  certiorari  into  the  King's 
but  did  not  pay  the  issue  money,  it  was  Bench.  On  examination  of  the  record, 
held  that  the  plaintiff  was  entitled  to  it  appeared  that  no  issue  was  joined, 
sign  judgment  without  giving  a  rule  to  and  so  the  verdict  was  without  issue, 
rejoin.     Boone  v.  Eyrr,  t  H.  Bl.  254.  The  court,  on  motion,  ordered  that  the 

Under  Roles  of  Trinity  Term,  1  Geo.  II.,  record  be  amended  by  the  insertion  of 

the  plaintiff  was  permitted  to  add  the  the  similiter,  because  it  was  a  matter 

similiter  to  a  plea  and  make  up  the  of    course    and    by    intendment    was 

issue,  or  if  the  plaintiff  neglected  so  to  omitted  in  the  entry  by  default  of  the 

do  the  defendant  might  do  it  himself,  clerk.     Harris's  Case,  Cro.  Jac.  502. 
Seabrook  v.  Cave,  2  Dowl.  691.  4.  Nieman  v.  Wintker,  85  111.  468. 

Dangers  of  Adding  Similiter  for  Adver-        6.  Nadenbousch   v.  M'Rea,   Gilmer 

tary.  —  A  patty  undertaking  to  join  the  (Va.)  228;  Seabrook  v.  Cave,  2  Dowl. 

issue  for  his  antagonist  does  it  at  his  691. 

peril,  inasmuch  as  his  right  to  do  so        Contradictory  Affidavits  as  to  Addition 

depends  upon  the  traverse  being  rightly  of    Similiter. —  Where    the    defendant 

taken  and  the  issue  rightly  tendered,  swore  that  the  cause  was  at  issue,  bat 

Thus,  in  the  case  of  a  special  traverse  the  plaintiff  swore  that  the  similiter  to 

correctly  drawn,  if  the  adverse  party  his  replication  had  not  been  added,  the 

should  pass  over  the  absque  hoc,  and  court  discharged  a  rule  for  judgment 

traverse  the  inducement  and  put  him-  as  in  case  of  a  nonsuit.     Seabrook  v. 

self  on  the  country,  he  could  not  safely  Cave,  2  Dowl  691. 
add  the  similiter  for  the  other  party,        6.  Davis    v.    Ransom.    26    111.    100; 

because  the  other  would  not  be  bound  Hubble  v.  Patterson,  1  Mo.  392. 
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After  Final  Judgment  and  After  Writ  of  Error  has  been  brought,  the 
omission  of  the  similiter  being  assigned  as  error,  the  record  may 
be  amended  by  the  addition  of  the  similiter.1 

Criminal  Praetioe.  —  It  seems  that  there  is  no  addition  of  a  similiter 
in  criminal  prosecutions,  and  that,  preparatory  to  the  trial,  no 
formal  issue  is  made  up  though  the  plea  of  not  guilty  and  the 
similiter  ultimately  appear  on  the  record.* 

Seasons  for  Allowanoe  of  Amendment,  lion  concluded  tc  the  country  the  plain. 
—  Where  a  similiter  was  not  added,  tiff  could  not  regularly  make  up  the 
but  "  etc."  appeared  at  the  end  of  the  issue  without  previously  giving  a  four- 
replication,  and  a  trial  took  place,  a  day  rule  to  rejoin  unless  the  defendant 
motion  to  amend  the  record  by  adding  was  under  terms  to  rejoin  gratis;  it 
the  similiter  after  verdict  was  allowed,  was  not  unusual,  however,  in  that  case 
Sayer  v.  Pocock,  I  Cowp.  407,  in  which  to  make  up  the  issue  forthwith  and 
case  Lord  Mansfield  said:  "  One  is  deliver  it  with  notice  of  trial.  Tidd's 
ashamed  and  grieved  that  such  objec-  Pr.  (3d  Am.  ed.)  718. 
tions  remain.  They  have  nothing  to  Discretion  as  to  Allowanoe  of  Time. — 
do  with  the  justice  of  the  case,  but  only  Where  the  tiial  judge  allowed  to  the 
serve  to  entangle  without  being  of  the  plaintiff's  attorney  only  half  an  hour  in 
least  aid  in  preventing  irregularity,  which  to  reply  to  a  plea  of  the  general 
Without  considering  whether  it  is  issue,  it  was  held  that  such  judge 
within  the  statutes  of  jeofails  or  not,  "  could  well  determine  whether  the 
it  is  best  to  amend  to  avoid  a  writ  of  counsel  might  within  thirty  minutes  of 
error;  and  there  are  three  grounds  diligent  labor  frame  a  similiter  to  this 
which  satisfy  me  that  the  matter  in  plea."  Green  v.  King,  17  Fla.  452. 
this  case  is  amendable:  First,  that  it  is  1.  Huling  v.  Florida  Sav.  Bank,  19 
an  omission  of  the  clerk;  secondly,  I  Fla.  695;  Turberville  v.  Self.  2  Wash, 
will  in  this  case  adopt  the  reasoning  of  (Va.)  71;  Wright  v.  Horton,  6  M.  &  S. 
Lord  Coke  and  construe  *  etc.*  to  mean  50;  Siboni  v.  Kirkman,  3  M.  &  W.  46. 
every  necessary  matter  that  ought  to  Going  to  Trial  Regarded  as  Acceptance 
be  expressed;  thirdly,  by  amending  the  of  Issne.  —  Trial  by  jury  being  matter 
court  only  make  that  right  which  the  of  righl,  the  similiter  has  become, 
defendant  himself  understood  to  be  so  whenever  the  issue  is  rightly  joined, 
by  his  going  down  to  trial.'*  matter  of  form,  so  that  when  a  party 

Allowance  of  Amendment  After  Verdict  whose  duty  it  is  to  add  it  goes  to  trial 

Discretionary  with  Court.  —  In   Reeder  without  so  doing  he  practically  accepts 

v.  Bloom,  2  Bing.  384,  9  E.  C.  L.  440,  the  issue  and  should  not  afterwards  be 

it  was  held  that  the  allowance  of  an  allowed,  on  a  writ  of  review,  to  object 

amendment  to  the  record  after  verdict  to  the  omission.    Solomons  v.  Chesley, 

by  adding  a  similiter  is  discretionary  57  N.  H.  163. 

with  the  court,  and  that  an  amendment  Misprision  of  Clerk.  —  The  mere  omis- 

to  that  effect  should  be  allowed  where  sion  of  a  similiter  in  a  plea  importing 

it  is    not    inconsistent    with    justice,  to  be  the  general  issue,  if  it  be  a  fault 

Distinguishing- Ferrers  v.  Weall,  2  Moo.  at  all,  is  a  misprision  of  the  clerk  and 

215,  4  £.  C.  L.  416,  wherein  the  party  therefore  is  amendable.      Brewer    v. 

did  not  pray  merely  to  fill  up  '*  etc."  Tarpley,  1  Wash.  (Va.)  363. 

and  add  a  similiter,  but  also  to  insert  Mistake  in  Making  Up  Becord.—  Where 

a  traverse,  and  this  after  the  defect  had  in  making  up  a  nisi  prius  record,  the 

been  pointed  out  to  him  previously  to  similiter  is  added  by  mistake  in  the 

the  trial;  Griffith  v.  Crock  ford,  3  Brod.  name  of  the  defendant  instead  of  in 

&  B.  1,  7  E.  C.  L.  321,  in  which  case  that  of  the  plaintiff,  the  entry  may  be 

the  record  was  sent  to  the  attorney  and  amended   by  adding  a  similiter  in  the 

he  was  called  on  to  amend  before  trial,  right  name  after  verdict.     Wright  v. 

but  refused.  Horton,  6  M.  &  S.  50. 

In  the  Court  of  Common  Pleas  it  seems  2.  Berrian   v.   State,  22  N.  J.  L.  9; 

to  have   been  the   practice   when  the  Rex  v.  Royce,  4  Burr.  2073. 

plea  concluded  to  the  country,  for  the  Similiter  Ore  Tenns.  —  To  a  tender  of 

plaintiff  to  add  the  similiter  forthwith  an  issue  to  the  country  by  the  defend- 

and   make   up  and  deliver  the   issue  ant  in  a  capital  case  in  a  plea  of  not 

with  notice  of  trial.     When  the  replica-  guilty  the  attorney-general  always  puts 
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Befasal  to  Add  Similiter.  SIMILITER.  BeqnisiUs  And  Sufficiency, 

IV.  Refusal  to  Add  Similiter  —  The  plaintiff's  refusal  to  join 
issue  on  the  plea  of  the  defendant  operates  as  a  discontinuance.1 
In  like  manner,  where  the  defendant  declines  to  make  up  the 
issue  by  adding  a  similiter  to  a  replication  or  demurring  to  it,  the 
court  may  refuse  to  accept  the  pleas.* 

T.  Requisites  and  Sufficiency  —  1.  In  General  —  In  some 
cases  it  seems  that  a  similiter  should  be  delivered  to  the  opposite 
party.3  It  is  proper  to  insert  a  date  when  a  similiter  is  added  by 
a  party  for  himself,4  but  it  has  been  held  otherwise  where  the 
similiter  was  added  by  one  party  for  the  other.5 

2.  Language  of  Similiter.  —  The  usual  form  of  a  similiter  is, 
"and  the  plaintiff  [or  defendant]  doth  the  like."  If  there  are 
several  pleas,  reference  should  be  made  to  the  pleas  to  which  it  is 
intended  to  add  the  similiter,  thus:  "And  the  plaintiff,  as  to  the 
said  pleas  of  the  defendant  by  him  first  and  secondly  above 
pleaded,  and  whereof  he  hath  put  himself  upon  the  country, 
doth  the  like."  6  Moreover,  it  has  been  held  that  where  a  plead- 
ing concludes,  "and  of  this  he  puts  himself  upon  the  country, 
etc./'  the  expression  "etc."  at  the  end  of  the  pleading  should 
be  construed  to  mean  a  similiter  added  by  the  proper  party,7 

in  a  similiter  ore  tenus%  but  the  record  But  see  Eddin  v.  Ward,  8  Dowl.  725, 

need  not  show  it.     The  usage  seems  to  wherein  it  was  held  that  a  similiter  was 

be  to  award  the  venire  without  any  not  a  pleading  within  the  meaning  of 

express  joining  of  issue  in  the  record  this  rule. 

on  the  part  of  the  prosecution.     State        5.  Shackel  0.  Ranger,  3  M.  &  W.409; 

v.  Carroll,  5  I  red.  L.  (N.  Car.)  139,  cit-  Middlelon  v.   Woods,  6  M.  &  W.  136. 

ing  2  Hawk.  P.  C  ,  c.  38,  §  3-  But  see  Eddin  v.  Ward,  8  Dowl.  725. 

1.  Earle  v.  Hall,  22  Pick.  (Mass.)  102,  6.  1  Chitty  on  Pleading  (16th  Am. 
holding,  in  a  case  where  several  de-  ed.)  626. 

fendants  had  jointly  pleaded  not  guilty,  Similiters  to  Replications  and  Bejoin- 

upon  which  the  plaintiff  joined  issue  ders.  —  In  a  similiter  to  a  replication 

by  adding  the  similiter,  and  the  de-  "  the  defendant "   is    substituted   for 

fendants,  after  obtaining  leave  to  re-  "  the  plaintiff "  before  the  words"  doth 

tract  their  joint  plea,  filed  several  pleas  the  like."     If  the  similiter  be  to  a  re- 

to  which  the  plaintiff  declined  to  join  joinder  the  word  "  plaintiff"  will  be 

issue  by  adding  a  similiter,  that  6uch  reverted  to.    Archbold's  Civ.  PI.  263, 

refusal  by  him  was  a  discontinuance  269. 

of  the  action.    See  also  Solomons  v.  Criminal    Practice. —  In    Berrian   v. 

Chesley,  57  N.  H.  163,  wherein  it  was  State,  22  N.  J.  L.  9,  which  was  a  prose* 

said  that  if  the  addition  of  the  similiter  cution  for  perjury,  the  similiter  was  in 

could  be  regarded  as  anything  more  these  words:  "And   the  state  of  New 

than  mere  form,  the  plaintiff  should  be  Jersey,  by  J.  C.  E.,   Esq.,  who  prose- 

nonsuited  on  his  refusal  to  add  il.  cutes  for  the  state,  doth  the  like."     It 

2.  Wyatt  v.  Woodlief,  1  Leigh  (Va.)  was  said  by  Green,  C.  J.,  that  the  simil- 
473-  iter  ought  to  be  in  the  name  of  the 

3.  Hollis  v.  Buckingham,  3  Dowl.  &  prosecuting  attorney,  as  in  England  it 
R.  1,  16  E.  C.  L.  127,  so  holding  in  the  was  in  the  name  of  the  clerk  of  the 
case  of  a  special  similiter.  peace,  clerk  of  arraigns,  the  attorney* 

4.  Middleton  v.  Woods,  6  M.  &  W.  general,  or  other  prosecuting  officer, 
136,  holding  that  when  a  party  added  and  that  it  might  be  either  in  I  he 
the  similiter  for  himself  it  should  bear  proper  name  of  the  officer  or  in  his 
a  date  under  the  rules  of  Hilary  Term,  name  of  office.  Citing  2  Hawk.  399, 
4  Wm.  IV.,  §  1,  requiring  that  every  bk.  2,  c.  38;  2  Hale  P.  C.  258;  Cro. 
pleading  as  well  as  the  declaration  Car.  315;  4  Black.  Com.,  appendix, 
should  be  entitled  of  the  day  of  the  §  1. 

month  and  year  when  it  is  pleaded.        7.  Sayer  v.   Pocock,   1  Cowp.  407; 
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Withdrawal  of  Similiter.  SIMILITER.  Striking  Out  Similiter. 

3.  Signature.  —  It  is  unnecessary  that  a  similiter  should  be 
signed  by  counsel.1 

VL  Withdrawal  of  Similiter  —  If,  after  adding  a  similiter 
to  a  pleading  concluding  to  the  country,  a  party  wishes  to  have 
such  pleading  struck  out,  he  must  first  obtain  leave  to  withdraw 
the  similiter,  for  while  it  remains  of  record  the  pleading  will  be 
recognized  as  a  proper  one  in  the  cause.* 

VII.  Stkikikg  Out  Similiter  —  Where  one  party  has  added 
the  similiter  for  the  other,  the  latter  may  strike  out  the  similiter 
upon  giving  notice  to  the  former;  but  if  such  similiter  is  struck 
out,  the  party  should  either  plead  or  demur  within  the  time  pre- 
scribed, under  penalty  of  being  defaulted  for  want  of  the  proper 
pleading.3 

Clark  v.  Nicholson,  6  C.  &  P.  712,  25  final  judgment,"  no  abatement  shall 

E.  C.  L.  612;   Everitt  v.  De  Groff,  1  result. 

Cow.  (N.  Y.)  213.  1.  Davis  v.  Ransom,  26  111.  100. 

Contra.  —  In    Dickerson  v.  Stoll,  24  Where  a  Party  Has  Added  a  Similiter  to 

N.  J.  L.  550,  the  defendant  concluded  Hie  Own  Pleading   and    his  adversary 

his  plea  of  the   general    issue   thus:  adopts  the  act  of  the  party  adding  the 

"  And  of  this  he  puts  himself   upon  similiter,   the  latler  cannot  object  to 

the  country,  etc."     It  was  held  that  the  want  of  signature  of  the  attorney 

the  abbreviation  '*  etc."  could  not  be  of  the  party  so  adopting  it.     McCully 

taken  to  mean  "  and  the  plaintiff  doth  v.  Silverburgh,  18  111.  306 

likewise,"  the  court  saying  that   the  Where  a  Similiter  Is  Added  but  Hot 

utmost  office  of  the  "  etc."  "  is  10  sup-  Signed  by  an  attorney,  it  is  held  that 

ply  matter  that  ought  to  be  expressed  the  fact  of  its  being  in  the  handwriting 

in  the  plea  of  which  it  is  a  part,  and  of  one  of  the  attorneys  of  record  binds 

that  it  is  going  too  far  to  say  that  it  the  party  whom  such  attorney  repre- 

may  be  construed  to  mean  a  distinct,  sents.    iDonoghue  v.  Gardner,  24  111. 

separate,  and  independent  plea  of  itnelf,  565. 

and  that,  too,  a  plea  for  the  adverse  2.  Donogbue  v.  Gardner,  24  III.  565. 

party."     The  question  arose  under  a  3.  Twycross  v.   King,  6  Q.   B.  663, 

statute    providing   that    if   a   plaintiff  51  E.  C.  L.  663;  Wrench  v.  James,  6  C. 

dies  "  after   issue  joined  and  before  B.  198,  60  E.  C.  L.  198. 
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SIMULTANEOUS  ACTION. 

I  Bight  to  Ptosue  Consistent  Remedies  Simultaneously,  270. 

II.  Suits  Simultaneously  Commenced,  270. 
in.  Election  Between  Suits  in  Equity  and  at  Law,  270. 
IV.  Simultaneous  Actions  in  Two  States,  271. 

CROSS-REFERENCES. 

As  to  Abatement  of  Actions,  see  article  ANOTHER  SUIT  PEND- 
INGy  vol.  1,  p.  750. 
Election  of  Remedies,  see  article  ELECTION  OF  REME- 
DIES, vol.  7,  p.  360. 

I  Bight  to  Pubsue  Consistent  Remedies  Simultaneously.  — 

Generally  speaking,  the  principle  of  election  does  not  apply  to  all 
coexistent  remedies.     With  regard  to  what  have  been  termed 
consistent  remedies,  a  plaintiff  may  without  let  or  hindrance  of 
any  rule  of  law  use  one  or  all  in  a  given  case.1 
EL  Suits    Simultaneously   Commenced.  —  Where    two   suits 

between  the  same  parties  for  the  same  cause  of  action  and  relief 
are  in  fact  commenced  at  the  same  point  of  time  on  the  same  day, 
it  has  been  held  that  each  may  be  pleaded  in  abatement  of  the 
other  and  both  be  defeated,  or  the  court  may  in  its  discretion 
quash  both  upon  motion.2 

in.  Election  Between  Suits  in  Equity  and  at  Law.  —  If  a 

suitor  who  has  the  right  to  invoke  the  aid  of  either  a  court  of  law 
or  a  court  of  equity  resorts  to  both,  he  will  be  compelled  to  make 
his  election,  and  to  adopt  one  and  abandon  the  other.8 

1.  See  article   Election   op    Reme-  other    does    not  apply  to    this  case. 

dies,  vol.  7,  p.  362.  Wyman  v.  Bowman,  71  Me.  121. 

Illustrations* —  IVhere  a  Party  Has  Replevin  and  Action  for  Fraud.  —  An 
Several  Securities  for  the  same  cause  action  for  damages  for  fraud  in  the 
of  action  he  can  pursue  them  all  to  purchase  of  goods,  and  another  in  re- 
judgment  at  the  same  time,  though  he  plevin  10  recover  the  goods,  may  be 
is  entitled  to  but  one  satisfaction,  maintained  at  the  same  time.  Welch 
Stillwell  v,  Bertrand,  22  Ark.  379.  v.  Seligman,  72  Hun  (N.  Y.)  138. 

Actions    on    Contract   and  for  Negli-        2.  See  article  Another  Suit  Pend- 

gence.  —  An  action  against  a  bank  for  ixc;,  vol.  1,  p.  753. 
negligence  in  collecting  a  draft,  and        Plea  in  Abatement.  —  "The   author!- 

another  on  the  draft  itself,  are  allow-  ties  hold  that  if  two  suits  be  instituted 

able.     Selz  v.  Collins,  55  Mo.  App.  55.  at  the  same  time  by  the  same  plaintiff 

Trover  and  Action  on  Replevin  Bond,  or   persons  suing   in   the  same  right, 

—  The  pendency  of  a  suit  upon  are-  against    the   same   defendant,  on  the 

plevin  bond  will  not  bar  an  action  of  same  cause  of  action,  the  pendency  of 

trover  against  one  who  received  from  each  may  be  pleaded  in  abatement  of 

the  plaintiff  in  replevin  the   property  the  other."     Dengler  v.  Hays,  63  N.  J. 

replevied.      The   rule    that    where    a  L.    14,  citing   Pie  v.  Cook,  Hob.  128; 

party  has  two  remedies  for  the  same  Beach  v.  Norton,  8  Conn.  71. 
injury  the  election  of  one  will  bar  the        8.  See  generally  article  Election  of 
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In  Two  States. 


Bemedies  of  Mortgagee.  —  An  exception  to  this  rule  is  made,  how- 
ever, according  to  numerous  decisions,  in  the  foreclosure  of  a 
mortgage,  in  which  case  both  a  suit  at  law  and  a  suit  in  equity 
may  be  maintained  at  the  same  time.1 

IV.  Simultaneous  Actions  in  Two  States.  —  It  has  been  held 

that  where  a  party  brings  an  action  in  one  state  and  another  action 
in  another  state,  on  practically  the  same  facts  and  for  substan- 
tially the  same  relief,  if  the  defendant  objects  and  brings  this 
remedial  duplication  to  the  notice  of  the  home  court  such  court 
will  compel  the  plaintiff  to  elect  which  action  he  will  maintain.* 


Remedies,  vol.  7,  p.  374;  Central  R. 
Co.  v.  New  Jersey  West  Line  R.  Co., 
32  N.  J.  Eq.  67;  Way  v.  Bragaw,  16 
N.  J.  Eq.  214;  Quidnick  Co.  v.  Chaf ee, 
13  R.  I.367;  Jenksv.  Smith,  14  R.  I.  634. 
Proceedings  on  Motion  to  Compel  Elec- 
tion*—  When  proceedings  at  law  and 
in  equity  are  pending  between  the 
same  parties  and  for  the  same  cause 
of  action,  the  court,  on  motion,  will 
compel  an  election  of  remedies;  and 
when  the  equity  proceedings  have 
been  carried  to  heating  and  decree, 
the  court,  on  motion,  will  enjoin  the 
prosecution  of  the  suits  at  law,  and 
will  order  the  discharge  of  any  attach- 
ment made  in  them.  Quidnick  Co.  v. 
Chafee,  13  R.  I.  367. 


former  state  are  included,  as  defend- 
ants, parties  not  sued  in  the  other 
action,  provided  such  difference  of  par- 
ties does  not  change  the  case  as  to  the 
defendant  in  question.  In  this  case, 
the  court  directed  that  the  plaintiff 
elect  which  action  he  would  first  pros- 
ecute, and  stipulate  to  stay  proceed- 
ings in  the  other. 

Form  of  Order.  —  In  White  v.  Cazton 
Book  Binding  Co.,  (Supm.  Ct.  Spec. 
T.)  10  Civ.  Pro.  (N.  Y.)  146,  the  fol- 
lowing order  was  entered:  "  That 
within  two  days  after  the  filing,  by 
the  defendants,  of  an  undertaking 
with  two  sufficient  securities  to  be 
approved  by  the  court  or  a  judge 
thereof,   for  the  payment  by  them  of 


1.  Central  R.  Co.  v.  New  Jersey  any  judgment  which  may  be  recovered 
West  Line  R.  Co.,  32  N.  J.  Eq.  67;  against  them,  by  the  plaintiffs  in  the 
Jones  v.  Conde,  6  Johns.  Ch.  (N.  Y.)  action,  in  which  it  elects  to  proceed, 
77;*  Way  v.  Bragaw,  16  N.  J.  Eq.  214.  and  the  justification  of  such  sureties, 
See  also  McEwen  v.  Broadhead,  11  N.  if  excepted  to,  upon  one  day's  notice, 
J.  Eq.  129;  Moore  v.  Grubbs,  3  B.  the  plaintiff  shall  file  in  the  office  of 
Mon.  (Ky.)  77;  Browne  v.  Wallace,  2  the  clerk  of  this  court  a  written  elec- 
Bland  (Md.)  5S5.  And  see  article  tion  to  proceed  against  the  defendants 
Foreclosure  of  Mortgages,  vol.  9,  p.  either  in  the  action  in  Ohio,  or  the  ac- 
247.  tion  in  this  court,  and  a  written  slipu- 

Sult  to  Foreclose  and  Action  on  Bond. —  lation  to  discontinue  forthwith,  with- 

A  mortgagee  may  sue  on  the  bond  at  out  costs,  the  action  in  which  it  elects 

law   and    foreclose    the    mortgage    in  not  to  proceed,  and  all  proceedings  by 

equity  at   the    same   time.      Jones   v.  attachment  or  garnishee    process    or 

Conde,  6  Johns.  Ch.  (NT.  Y.)  77.  otherwise   therein   or   therewith    con- 

2.  Central  R.  Co.  v.  New  Jersey  nected;  and  that  in  case  the  plaintiff 
West  Line  R.  Co.,  32  N.  J.  Eq.  67;  shall  fail  to  file  within  said  time  such 
Quidnick  Co.  v.  Chafee,  13  R.  I.  367.  an  election  and  stipulation,  the  corn- 
See  also  Bell  v.  Donohue,  47  N.  Y.  plaint  •herein  shall  be  dismissed,  with 
Super.  Ct.  458;  White  v.  Caxton  Book 
Binding  Co.,  (Supm.  Ct.  Spec.  T.)  10 
Civ.  Pro.  (N.  Y.)  146;  Pieters  v. 
Thompson,  Cooper  /.  Eld.  294. 

Difference    of    Parties.  —  In    Bell    v. 


»f 


costs. 

Another    Suit    Pending  as  Ground   of 
Abatement.  —  As  to  the  effect  of  another 
suit  pending  as  a  ground  of  abatement, 
see  the  article  Another  Suit  Pending, 
Donohue,  47  N.   Y.  Super.  Ct.  458,  it     vol.  1,  p.  750. 

was  said  that  an  action  should  not  be  Another  Suit  Pending  as  Ground  for 
allowed  to  proceed  in  a  court  of  one  Continuance  or  Stay. —  As  to  the  effect 
state  while  the  plaintiff  is  pursuing  the  of  another  suit  pending  as  a  ground 
same  defendant,  for  the  same  cause  for  continuance  or  stay,  see  the  article 
of  action,  in  a  court  of  another  state;  Another  Suit  Pending,  vol.  1,  pp. 
and  this,  though  in  the  action  in  the    767,  768. 
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SLANDER. 

8ee  article  LIBEL  AND  SLANDER,  vol.  13,  p.  26. 


SOCIETIES  AND  CLUBS. 

L  Actions  By  ob  Against,  272. 

1.  Objection  of  Want  of  Capacity  to  Sue  as  Corporation,  272. 

2.  Action  Against  Trustees  Before  Exhausting  Remedy  Against 

Club,  272. 

II  Injunctions  Against,  272. 

m.  Remedy  fob  Refusal  to  Admit  to  Membership,  273. 
IV.  Expulsion  of  Membebs,  273. 

1.  Jurisdiction  of  Courts  over  Proceedings \  273. 

2.  Mandamus  to  Restore  to  Membership,  273. 

7.  Dissolution,  273. 

cross-references. 

For  kindred  topics,  see  articles  RELIGIOUS  SOCIETIES,  vol.  18, 
p.  99;  UNINCORPORATED  ASSOCIATIONS;  and  as  to 
actions  by  or  against  corporations  generally,  see  article  CORPORA" 
TIONS,  vol.  s,  p.  52. 

I  Actions  Bt  ob  Against  —  1.  Objection  of  Want  of  Capacity  to 
Sue  as  Corporation.  —  In  an  action  by  a  society  the  question  of  the 
legal  capacity  of  the  plaintiff  to  sue  as  a  corporation  must  be 
raised  by  demurrer  or  answer,  or  it  will  be  held  to  have  been 
waived.1 

2.  Action  Against  Trustees  Before  Exhausting  Remedy  Against  Club. 
—  Where  by  statute  the  trustees  of  an  incorporated  club  are  made 
liable  for  the  debts  of  the  club  contracted  while  such  trustees  are 
in  office,  a  creditor  need  not  first  exhaust  his  remedy  against  the 
club  before  proceeding  against  the  trustees.* 

II.  INJUNCTIONS  AGAINST  —  Commission  of  Acts  Imperiling  Charter.  —  It 
has  been  held  that  a  member  of  an  incorporated  club  has  a  stand- 
ing in  equity  for  the  purpose  of  securing  an  injunction  to  restrain 
the  club  from  carrying  out  its  declared  purpose  of  committing  an 

1.  Young  Men's  Christian  Assoc,  v.        2.  Robinson  v.  Fay,  (Supm.  Ct.  Gen. 
Dubach,  82  Mo.  475.     And  see  article    T.)  19  N.  Y.  Supp.  120. 
Parties  to  Actions,  vol.  15,  p.  456. 
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act  which,  if  found  to  be  criminal,  will  imperil  the  charter  of  the 
club.1 
ILL  Behedt  fob  Refusal  to  Admit  to  Membership.  —  It  has 

been  held  that  where  a  statutory  right  to  admission  to  member- 
ship in  a  society  is  denied,  mandamus  will  lie  to  compel  the 
admission  of  the  person  aggrieved.9 

IV.  Expulsion  of  Members  —  1.  Jurisdiction  of  Courts  over  Pro- 
ceedings.  —  As  a  general  rule,  when  an  incorporated  society  or 
club  has  exercised  its  power  of  expulsion  in  good  faith,  and  in  a 
reasonable,  proper,  and  legal  manner,  the  propriety  and  regu- 
larity of  such  expulsion  cannot  be  questioned  collaterally.8 

2.  Mandamus  to  Restore  to  Membership.  —  Where  a  member  of  an 
incorporated  society  or  club  has  been  expelled  therefrom  and  it 
is  apparent  that  the  club  has  exceeded  its  jurisdiction,  as  by 
failing  to  comply  with  the  provisions  of  the  by-laws  of  the  society 
governing  such  proceedings,  the  member  thus  expelled  may  be 
restored  to  membership  by  mandamus.4 

V.  DISSOLUTION  —  Power  of  Equity  to  Wind  Up  Aflairs  of  Club.  —  A  court 
of  chancery  has  power  to  wind  up  the  affairs  of  a  club  and  order 
the  sale  of  the  property  where  it  has  been  practically  dissolved  by 
the  dissensions  of  the  parties  and  where  the  objects  for  which  the 
club  was  formed  are  impossible  of  further  attainment.4 

1.  Klein  v.  Livingston  Club,  177  Pa.  by-laws,  rules,  and  regulation^  as  to 
St.  224.  the  admission  and  expulsion  of  mem- 

2.  People  v.  Medical  Soc,  32  N.  Y.  bers  must  be  reasonable  and  adapted 
187.  affirming  (Supm.  Ct.  Spec.  T.)  25  to  the  purposes  of  the  society,  and 
How.  Pr.  (N.  Y.)  333.  must  not  be  contrary  to  or  inconsistent 

3.  Com.  v.  Union  League,  135  Pa.  with  the  laws  of  the  state;  and  where 
St.  301;  Mannings.  San  Antonio  Club,  a  member  has  been  expelled  under  a 
63  Tex.  166.  See  also  State  v.  Mil-  regulation  which  is  void  as  being  un- 
waukee  Chamber  of  Commerce,  47  reasonable,  or  against  public  policy, 
Wis.  670.  or  contrary   to   law,    mandamus   will 

4.  People  v.  Greenwood  Lake  Assoc,  lie  to  restore  him  to  membership  or 
(Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  to  order  that  he  be  recognized  as 
491.  See  also  Com.  v.  Pennsylvania  a  member  of  the  society.  People 
Beneficial  Inst.,  2  S.  &  R.  (Pa.)  141.  v.  Medical  Soc,  24  Barb.  (N.  V.) 
And  see  generally  article  Mandamus,  570. 

vol.  13,  p.  479.  5.  Eury  v.  Merrill,  42  III.  App.  193. 

Unreasonable  and  Illegal  Bules.  —  The    And  see  article  Winding  Up. 
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SODOMY. 

I  With  Httmah  Beihg,  274. 

1.  Indictment^  Information,  or  Complaint,  274. 

a.  Description  of  Offense,  274. 

b.  Carnaliter  Cognovit,  275. 

c.  Time  and  Place,  275. 

d.  Name  and  Description  of  Person  with  Whom  Committed, 

275- 

e.  Averment  of  Assault ',  276. 

/.  Averment  that  Act  Was  "  Felonious"  etc.,  276. 
g.   Conclusion,  276. 

2.  Instructions,  276. 

3.  Verdict  and  Judgment,  276. 

a.  Necessity  for  Several  Verdict  and  Judgment,  276. 

b.  Indictment  for  Sodomy  —  Conviction  of  Attempt,-  276. 

n.  Bestiality,  277. 

1.  Charging  Offense,  277. 

2.  Description  of  Animal,  277. 

CROSS-REFERENCES. 

As  to  Matters  of  Substantive  Law  and  Evidence,  see  the  American 
and  English  Encyclopedia  of  Law,  title  SODOMY. 

I.  With  Hum  an  Being  —  1.  Indictment,  Information,  or  Complaint 

—  0.  Description  of  Offense  — in  General.  —  In  a  prosecution 
for  the  offense  of  sodomy,  it  would  seem  that  it  is  not  the  usual 
practice  to  describe  the  particular  manner  or  the  details  of  the 
commission  of  the  act,  and  that  a  statement  of  the  offense  in  the 
language  of  the  statute,  or  so  plainly  that  its  nature  may  be  easily 
understood,  is  all  that  is  required.1 

1.  Honselrnan  v.  People,  168  III.  172,  and   place  specified,  did  wilfully  and 

in  which  case  it  was  held  that  an  aver-  unlawfully  and  feloniously  make  an 

ment    that   the   defendant  commitled  assault   upon    H.    G.,    with   intent  to 

"  the  infamous  crime  against  nature  commit  in  and  upon  the  person  of  the 

upon  and  with  "  a  certain  person,  "  a  said  H.  G.  the  infamous  crime  against 

man,"  etc.,  was  sufficient.  nature,  contrary  lo  the  form,  etc.     It 

In  Texas    it  is   held  that   it  is   not  was   held    that   the  information   was 

enough  to  charge  the  offense  in  the  good. 

very  words  of  the  statute,  but  that  the  "Certain    Unnatural    and    Lascivious 

facts  putting  the  defendant  upon  no-  Aot."  —  In  Com.  v.  Dill,  160  Mass.  536, 

tice  of  the  specific  act  must  be  stated,  it  was  held  that  the  offense  was  suffl- 

State  v.  Campbell,  29  Tex.  44.  ciently  described  by  an  allegation  that 

Approved  Form.  —  In   People  v.  Wil-  the  defendant  committed  at  a  certain 

liams,    59   Cal.    397,    the    information  time  and  place  a  "  certain  unnatural 

charged  that  the  defendant,  at  a  time  and  lascivious  act." 
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With  Human  Being.  SODOMY.         Indictment,  Information,  etc. 

b.  Carnaliter  Cognovit.  —  It  was  formerly  held  to  be  essen- 
tial that  an  indictment  for  sodomy  should*  state  that  the  defend- 
ant "contra  natures  ordinem  rem  habuit  venereatn,  et  carnaliter 
cognovit.9'1  By  more  modern  decisions,  however,  it  has  been 
held  that,  the  crime  of  sodomy  being  "too  well  known  to  be 
misunderstood,  and  too  disgusting  to  be  defined  farther  than  by 
merely  naming  it,"  it  is  unnecessary  to  lay  the  carnaliter  cognovit 
in  the  indictment.* 

c.  Time  and  Place.  —  As  in  indictments  for  other  offenses,8 
in  an  indictment  or  information  for  sodomy  the  time  of  the  com- 
mission of  the  offense  and  the  venue  should  be  alleged.4 

d.  Name  and  Description  of  Person  with  Whom  Com- 
mitted. —  Where  the  offense  of  sodomy  is  committed  with  a 
human  being,  the  indictment  therefor  should  state  the  name  of 
the  pathic  if  known.5 

TToe  of  Word  "  Abominable."  —  Origin-  defendant  or  his  counsel  the  court  shall 

ally,  it  seems,  the  words  "  ab  hominan-  order  the  prosecuting  officer  to  furnish 

dum "  were   used,    but  the  term  now  him    with    specifications    of    the    act 

generally   in   use    is    "abominable."  charged.     Com.  t.  Dill,  1 60  Mass.  536. 

Co.  Ent.  351;  2  Chitty's  Crim.  Law  48,  1.  1  Russ.  on  Crimes  (9th  Am.  ed.) 

note  x.  938;  1  Hawk.  P.  C.  9. 

Description  of  Offense  as  "Buggery."  —  2.  Davis  v.  State,  3  Har.  &  J.  (Md.) 

It  has  been  held  that  where  the  statute  154.     See  also  Lambert  son  v.  People, 

uses  the  term  "  buggery  "  an  indict-  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim.  (N. 

ment  for  this  offense  must  make  use  Y.)  200. 

of  such  term.     1  Russ.  on  Crimes  (qth  "Had  a  Venereal  Affair."  —  It  is  not 

Am.   ed.)  938;    Foster  424;    Co.   Ent.  necessary  to  charge  that  the  defendant 

351  b.    See  also  State  r.  Williams,  34  "  had    a    venereal    affair."      Though 

La.  Ann.  87.  such    allegation   is   usual,    yet    these 

Charging  Sodomitioal  Practices. —  An  words  are  not  technical  words  of  art, 

indictment  charging  that  two  defend-  and   therefore   are   not  indispensable, 

ants,  in  a  certain  open  and  public  place  Lambertson  v.  People,  (Supm.  Ct.  Gen. 

called,  etc.,  frequented  by  divers  of  the  Y.)  5  Park.  Crim.  (N.  Y.)  200. 

liege    subjects,  etc.,  unlawfully   met  8.  As  to  the  necessity  of  laying  time 

together  for  the  purpose  and  with  the  and  venue,  see    generally  article  In- 

intent  of  committing  and  perpetrating  dictments,  Informations,  and  Com- 

wiih  each  other,  openly,  lewdly,  and  plaints,  vol.  10,  pp.  511,  520. 

indecently,  in  the  said  public  place,  4.  2  Chitty's  Crim.  Law  48;  People 

divers    nasty,    wicked,    filthy,    lewd,  v.  Moore,  103  Cal.  508;  Com.  v.  Dill, 

beastly,    unnatural,    and  sodomitical  160    Mass.    536;     Slate    v.    Romans, 

practices,  and  then  and  there  unlaw-  (Wash.  1899)57  Pac.  Rep.  819. 

fully,  wickedly,  openly,  lewdly,  and  Averment  as  to  Plaoe.  —  In  Co.  Ent. 

indecently  did  commit  and  perpetrate  351^  the  offense  was  charged  to  have 

with  each  other,  in  the  sight  and  view  been  committed"  to  wit,  in  the  dwelling 

of  divers  of  the  liege  subjects,  etc.,  in     house  of  one ,  there."     2  Chitty's 

the  said   public   place   there  passing,  Crim.  Law  48,  note  t. 

etc.,  divers  such  practices  as  aforesaid,  Sufficient    Averment   of  Venue.  —  An 

is  bad  as  not  specifying  any  offense  allegation  that  the  crime  was  commit- 

with  legal  certainty.     Reg.  v.  Rowed,  ted   upon  a  car  in  a  specified  county 

3  0-  B.  179,  43  E.  C.  L.  688.  sufficiently  shows  the  jurisdiction  of 

Motion  for  Specifications.  —  In  Massa-  the  offense  in  that  county,  regardless 

chusetts  it  is  provided  that  it  is  unneces-  of  the  question  whether  the  jurisdic- 

sary  to  allege  a  description  of  the  act  tion  would  be  in  any  county  through 

charged,   and   that  it  is  sufficient  to  which  the  car  passed  in  the  course  of 

allege  the  commission  of  an  '*  unnat-  its  trip,  under  Pen.  Code  Cal.,  §  783. 

ural  and  lascivious  act  "  with  a  person  People  v.  Moore,  103  Cal.  508. 

named,  but  that  upon  motion  of  the  5.  Cross  v.  State,  17  Tex.  A  pp.  476. 
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With  ttuman  Being.  SO  DO  MY.  Verdict  and  Judgment 

*.  AVERMENT  OF  ASSAULT.  —  It  is,  it  would  seem,  the  usual 
practice  in  an  indictment  for  sodomy  to  aver  that  the  defendant 
made  an  assault  upon  the  person  with  whom  the  offense  was 
committed.1 

/.  Averment  that  Act  Was  "  Felonious,"  Etc.  —  The 

indictment  should  aver  that  the  act  olF  the  defendant  was  com- 
mitted '"feloniously,**  *  or  "uhlawfully  and  feloniously."  3 

g.  Conclusion.  —  Where  sodomy  is  expressly  rilade  a  statu- 
tory  crime,  an  indictment  therefor  under  the  statute  should  con- 
clude with  the  words  "contrary  to  the  form  of  the  statute,*'  etc.* 

2.  Instructions  —  Charging  Penalty  for  Assault  and  Battery.  —  It  is  not 
necessary,  on  a  prosecution  for  sodomy,  for  the  court  in  defining 
what  it  takes  to  constitute  an  assault,  as  an  essential  element  of 
the  crime  of  sodomy,  to  charge  the  penalty  for  assault  and  bat- 
tery.5 

8.  Verdict  tad  Judfmeat—  *.  Necessity  tor  Several  Ver- 
dict ANb  JUDGMENT.  —  ProsectitioAs  for  Sodomy  fortn  no  excep- 
tion to  the  usual  rule  in  criminal  cases  that  though  several  per- 
sons concerned  in  the  same  offense  may  be  jointly  indicted  and 
tried  together,  the  verdict  ind  judgment  against  them  should  be 
several,*  and  a  separate  penalty  must  be  assessed  against  each 
defendant^ 

b.  Indictment  for  Sodomy-^- Conviction  of  Attempt.  — 
One  indicted  for  the  crim6  of  sodotriy  may,  under  such  indict- 

See    atso  2    Chitty's  Crim.   Law  48;  B.  2  Chitty's  Crim.  LaW48;  State*. 

State   v.   Chandoriette,    10  Mont.  280;  Romans,   (Wash.    1899)  57  Pac.   Rep, 

State  v.  ftomans,  (Wash.  1899)  57  t*ac.  8 to. 

Rep.  8iq.  3.  Com.  v.  Dill,  160  Mass.  536. 

fcumolent  {Statement  of  Contoniwidn  #Uh.  4.  See  2  Chiuy's  Crim.  Law  49:  Stat? 

Human  Being.  —  The   averment  in   an  v.  Charidonette,  to  Mont.  280;  State  *. 

information  charging  the  commission  ftomans,   (Wash.    1899)   57  P*c-   ^eP- 

of  the  crime  against  nature  %x  in  and  819.    And  see  article  Indictments,  In- 

upon   the  person  "   of  an  individual  formations,  ami*  Complaints,  vol.  10, 

named  by  Christian   name   and  sur-  p.  441  et  scq. 

name  sufficiently  states    that  it  was  In  Maryland  it  was  held  in  Davis  v. 

committed  with  a  human  being  as  dis-  State,  3  Mar.  &  J.  (Md.)  154,  that,  as 

ttnguished  from  an  animal.     People  v.  the  judgment  might  be  either  at  com- 

Moore,  103  Cal.  508.  mon  law  or  under  the  Act  of  Assembly, 

fteseription  as "If  ale  Child. ^  —  In  Co.  the  conclusion  in  the  indictment  contra 

lint.   35 14  the  person   with  whom  ihe  formam  stntuti  was  not  improper, 

offense  was  committed  was  described  6.  Darling  v.  State,  (Tex.  Crim.  1898) 

as  a  "  maie  child."    2  Chitty's  Crim.  47  S.  W.  Rep.  1005. 

Law  48,  note  u.  tt.  Straughari  v.   State,   t6  Ark.  37; 

Description  of  Pathio  as  a  "Han  then  Medis  v.  Srate,  27 Tex.  App.  194.  See 
and  there  Being.'*  — An  indictment  generally  article  Verdicts. 
alleging  that  the  defendant  committed  t.  Medis  v.  State,  27  Tex.  App.  194. 
41  the  infamous  crime  against  nature  In  this  case  the  defendants  were  jointly 
upon  and  with  '*  a  certain  person,  "  a  indicted,  tried,  and  convicted  of  Sod- 
man  then  and  thete  being,"  sufficiently  omy,  and  the  verdict  of  the  jury 
apprises  the  defendant  and  the  jury  of  was  as  follows:  "  We,  the  jtirv,  find 
the  nature  of  the  offense  charged.  Charles  Medis  and  Ed  Hill  guilty  as 
Honselman  v.  People,  168  III.  172.  charged  of    sodomy,   and  assess  the 

1.  State   v.  Chandonette,   10  Mont,  punishment  at  ten  years*  confinement 

280;  State  v.  Romans,  (Wash.  1899)  57  in  the  penitentiary."     This  was  held 

Pac.  Rep.  81o,.  hot  to  be  a  good  or  legal  verdict. 
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Bestiality.  SODOMY.  Description  of  AnimaL 

ment,  be  convicted  of  an  attempt  to  commit  that  crime.1 

EL  Bestiality  —  1.  Charging  Offense.  —  In  an  indictment  for 
bestiality,  or  sodomy  committed  with  an  animal,  the  same  rule 
as  to  the  description  of  the  offense  would  seem  to  apply  as  in  the 
case  of  sodomy  >yil(h  a  bum»n  being.* 

2.  Description  of  AnimaL  —  An  indictment  for  bestiality  should 
contain  such  description  °f  *h*  animal  with  which  the  act  is 
charged  to  have  been  committed  as  to  show  an  indictable  offense.8 

1.  i  Russ,  9Q  Crimes  (oth  Arn.  ^d,>        8V  Cross,  v.  S*at£,  17  Te,$.  App.  476, 

?39;  Slate  t«.  Romans,  (Wash.  1899)  57  in  which  case  the  iodic une 01  charged 

*ac.  Rep.  819.  that  ihe  offense  was  committed  with  a 

2.  See  supra,  I.   1.  a.  Description  of  "  mare,  same  being  a  beast."     It  was 
Offense.  held  sufficient  to  allege  the  genus  of 

"  The  Abominable  and  Detestable  Crime  the  beast,  a  mate  being  deine<J  as  M  the 

Against  Nature."  —  In  Cross  v.  Stale,  female  of  the  horse  or  equine  f  ern*s  of 

17    Tex.    App.    476,    the     indictment  quadrupeds." 

averred  that  the  defendant"  did  then        "  A  Certain  Animal  Catted  a  Bitek." — 

and  there  unlawfully  and  wilfuJiy  com.-  An    m(Jlctm*Qj    for    ba&tlaltiy  wh/ch 

mil  with  a  mare,  same  being  a  beast,  describes  th/e    animal  aa  "a  certain 

the   abom'nable  and  detestable  crime  animal  called  a  bitch  "  is  sufficiently 

against  nature  by  then  and  there  bav-  certain,  although  the  females  of  foxes 

ing  carnal  connection  with  said  beast,  and   some    other   animals  are  called 

and  did   then   and  there  commit  the  bitehea,  an  W«U  a*  the  female  of  the 

crime  of  sodomy  with  said  beast,"  etc.  dog.     Reg.  v%  Alien,  1  C.  &  K.  495,  47 

It  was  held  that  these  allegations  suffi-  £.  C.  L.  495. 
ciently  charged  the  offense. 

277  Volume  XX. 


SOLICITING  TO  CRIME 

See  article  ATTEMPTS,  vol.  3,  p.  97. 


SPECIAL  AND  STRUCK  JURIES. 

By  S.  B.  Fisher. 

L  Definition,  279. 

n.  Obigin  and  History,  279. 
m.  Purpose,  280. 
IV.  Ik  Cbimihal  and  Civil  Cases,  280. 

V.  Allowance,  281. 

1.  In  England^  281. 

2.  Under  State  Statutes,  281. 

a.  Allowance  as  of  Right \  281. 

b.  Discretion  of  Court,  282. 

VI  Demand,  284. 

1.  Necessity  For,  284. 

2.  When  to  Be  Made,  284. 

a.  Under  English  Practice,  284. 

b.  Statutory  Provisions,  284. 

3.  By  Whom  Made,  285. 

VH  Affidavit,  285. 
VIH  Order  of  Covet,  286. 
IX.  Mannee  of  Selecting,  286. 

1.  In  England,  286. 

2.  In  United  States,  287. 

a.  In  General,  287. 

b.  Notice ;  287. 

c.  Selection  of  List  for  Striking,  287. 

(1)  By  Whom  Selected,  287. 

(2)  Necessity  for  Selection  in  Presence  of  Parties,  288. 

(3)  From  What  Names  Selection  Made,  288. 

(4)  Number  to  Be  Selected,  288. 

d.  Manner  of  Striking,  290. 

(1)  In  General,  290. 

(2)  Number  to  Be  Struck,  291. 

£3)  Absence  of  Party  or  Failure  to  Strike,  291. 
(4)  Bight  of  Court  to  Order  Striking  of  New  yury^ 
291. 

X.  Certification  and  Delivery  of  List,  292. 
XI  Summoning,  292. 

1.  Manner,  292. 

2.  Effect  of  Failure  to  Summon,  293. 
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Definition.         SPECIAL  AND  STRUCK  JURIES.  Origin. 

XIL  Formation  o*  Juby,  293. 

1.  In  General,  293. 

2.  -#/£/*/  to  Summon  Talesmen,  294. 

3.  Challenge,  294. 

a.   Challenge  for  Cause,  294. 

(1^  /«  General,  294. 

(2)  Before  Striking,  294. 
£.  Peremptory  Challenge,  294. 

zm  Costs,  295. 

CROSS-REFERENCE. 
As  to  Juries  generally  see  article  JURY,  vol.  12,  p.  223. 

I.  DE7IHITI0N.  —  A  special  or  struck  jury  is  one  ordered  for  the 
trial  of  cases  of  unusual  importance  or  intricacy,  or  where  a  fair 
trial  cannot  otherwise  be  had.1 

Derivation  of  Term  "  Struck  Jury."  —  Such  juries  are  termed  "  struck 
juries"  from  the  manner  in  which  they  are  selected.9 

n.  OBIGIK  and  Histoby  —  At  Common  Law.  —  Special  or  struck 
juries  have  been  known  from  the  earliest  period  of  the  common 
law,  and  their  origin  is  too  remote  to  be  successfully  traced.8 
According  to  some  writers,  special  juries  appear  to  have  been 
first  introduced  in  the  Kings  Bench  upon  trial  at  bar  of  causes 
of  great  consequence.4 

statutory  Proviiloiis.  —  In  England  the  first  enactment  regulating 
the  allowance  and  manner  of  selecting  a  struck  jury  was  the 
statute  3  Geo.  II.,  c.  25.*     Most,. if  not  all,  of  the  states  of  the 

1.  Black's  L.  Diet.;   Anderson's   L.  that  if  the  judge  is  satisfied  after  a 

Diet.;   3   Black.   Com.   357;    State   v.  proper  effort  has  been  made  that  it  will 

Withrow,  133  Mo.  500.  be  impracticable  for  any  reason  to  ob- 

Aooording  to  Bouvier,  a  special  jury  is  lain  an  impartial  and  unbiased  jury  in 

one  selected  by  the  assistance  of  the  the  county  where  the   prosecution  is 

party.     Bouv.  L.  Diet.  pending,  he  may  order  that  jurors  be 

At  Common  Law.  —  In  State  v.  With-  summoned  from  an  adjoining  county, 

row,    133   Mo.    500,   it   was   held  that  Br  afford  v.  Com.,  (Ky.  1891)  16  S.  W. 

special  juries  were  authorized  by  (he  Rep.  710. 

common  law,  and  were  nominated  and  2.  Black's  L.  Diet.    See  also  3  Black, 

selected  by  the  proper  officer  by  ihe  Com.   357.     And  see  in/ra%  IX.  Man- 

exercise  of  judgment  and  discretion,  tter  of  Selecting. 

not  drawn  by  lot  or  chance  as  in  the  3.  See  3  Black.  Com.  357;   Rex  v. 

case  of  common  juries;  and  it  was  said  Edmonds,  4  B.  &  Aid.  476,  6  E.  C.  L. 

that  the  adoption  of  the  term  "  special  567;  Lommen  v.  Minneapolis  Gaslight 

jury  "  by  the  legislature  would  be  pre-  Co., 65  Minn.  196;  State  v.  Withrow,  133 

sumed  to  have  been  with  the  full  under-  Mo.  500;  Brown  z\  Slate,  62  N.  J.  L.  666. 

standing  of   the  meaning,  force,  and  4.  2    Tidd's    Pr.    788.    See    also    3 

effect  it  had  acquired  at  common  law.  Black.  Com.  357;  Nashville  v.  Sheperd, 

Term   Does   Hot   Include  All   Special  3  Baxt.  (Tenn.)  377. 

Panels.  — In  Cook  v.  State,  24  N.  J.  L.  5.  2   Tidd's   Pr.    788.     This  statute 

843,  il  was  held  that  the  words  "struck  provided  that  it  should  and  might  be 

juries"  as  used  in  the  New  fersey  Act  lawful  to  and  for  his  majesty's  courts 

of  1852  concerning  challenges  must  be  of  King's  Bench,  etc.,  on  the  motion 

taken  in  their  technical  sense,  and  do  of  any  plaintiff  or  plaintiffs,  defendant 

not  include  all  special  panels.  or  defendants,  in  any  action,  cause,  or 

Jury  from  Adjoining  County.  —  In  some  suit  whatsoever,  depending  or  to  be 

states  it  is  expressly  provided  by  statute  brought  and  carried  on  in   the  said 
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Purpose.  SPECIAL  AND  STRUCK  JURIES.   Criminal  Cup. 

American  Union  seem  to  have  recognized  the  special  pr  struck 
jury  as  an  existing  common-law  institution  ar^d  to  have  begun 
to  regulate  it  by  statute  at  a  very  early  date.1 

Constitutionality  of  Statutes.  —  Although  the  question  has  often  been 
raised,  the  courts  have  uniformly  decided  that  such  statutes  are 
valid*  and  do  not  violate  constitutional  provisions  giving  the 
right  to  trial  by  jury,3  nor  are  they  obnoxious  to  the  constitution 
as  being  "class  legislation."4 

HI.  Pubpose.  —  The  main  object  of  special  juries  would  seem 
to  be  protection  against  packed  or  incompetent  juries.5 

IV.  In  Criminal  and  Civil  Oases  —  in  England.  —  Struck  juries 

were  allowed  in  England  originally  in  the  trial  of  civil  cases,  but 
were  subsequently  extended  by  statute  to  the  trial  of  an  indict- 
ment or  information  for  any  misdemeanor  or  of  an  information 
in  the  nature  of  quo  warranto.6     This  statute  did  not,  however, 

courts  of  King's  Bench,  etc.,  to  order  486,  6  E.  C.  L.  571,  Abbott,  C.  J.,  said: 
and  appoint  a  jury  to  be  struck  before  "  It  is  the  very  object  of  a  special  jury 
the  proper  officer  of  each  respective  to  obtain  the  return  of  persons  of  a 
court,  for  the  trial  of  any  issue  joined  somewhat  higher  station  in  society  than 
in  any  of  the  said  cases  and  triable  by  those  who  are  ordinarily  summoned  to 
a  jury  of  twelve  men,  in  such  manner  attend  as  jurymen  at  nisi  prius.  And 
as  special  juries  had  been  and  were  a  similar  practice  has  long  prevailed, 
usually  struck  in  such  courts  respec-  even  in  the  execution  of  writs  of  in- 
lively  upon  trials  at  bar  had  in  the  said  quiry  of  damages,  before  the  sheriff, 
courts;  which  said  jury,  so  struck  as  wherein  a  party  obtains,  on  application, 
aforesaid,  should  be  the  jury  returned  a  rule  of  the  court  in  obedience  to 
for  the  trial  of  the  said  issue.  See  also  which  the  sheriff  summons  persons  of 
Brown  v.  State,  62  N.  J.  L.  666;  Nash-  a  somewhat  higher  class  than  those  by 
ville  v,  Sheperd,  3  Baxt.  (Tenn.)  373.  whom  he  is  ordinarily  attended," 

1.  See  Lommen  v.  Minneapolis  Gas-  Competency  and  Fitness  of  Jurors  to  Try 
light  Co.,  65  Minn.  196.  Particular     Issue. —  In     Nashville     v. 

2.  Lommen  v.  Minneapolis  Gaslight  Sheperd,  3  Baxt.  (Tenn.)  373,  it  was 
Co.,  65  Minn.  196;  Vierling  v.  Stifel  held  that  the  law,  in  its  provision  for  a 
Brewing  Co.,  15  Mo.  App.  125;  Fowler  special  jury,  contemplates  the  selection 
v.  State,  58  N.  J.  L.  423;  Brown  v.  of  men  with  reference  to  their  superior 
State,  62  N.  J.  L.  666;  People  v.  Dunn,  competency  and  fitness  to  try  and  de- 
31  N.  Y.  App.  Div.  139.  termine  the  particular  issues  involved 

3.  Brown  v.  State,  62  N.  J.  L.  666;  in  the  case,  and  not  with  reference  to 
People  v.  Dunn,  31  N.  Y.  App.  Div.  their  relation  to  the  parties,  as  being 
139;  Lommen  v.  Minneapolis  Gaslight  or  not  being  of  their  race  or  color;  and 
Co.,  65  Minn.  196.  See  also  Fowler  v.  theiefore  that  it  was  erroneous  for  the 
State,  58  N.  J.  L.  423.  Circuit  Court  to  select  one-half  of  a 

4.  Lommen  v.  Minneapolis  Gaslight  jury,  upon  a  party's  application,  solely 
Co.,  65  Minn.  196.  because  they  were  colored  men. 

6.  Lommen  v.  Minneapolis  Gaslight  Jurors  Must  Be  Otherwise  Competent. — 

Co.,  65  Minn.   196;  State  v.  Withrow,  In  Golding  v.  Petit,  27  La.  Ann.  So,  it 

133  Mo.  500;  People  v.  Tweed,  (Supm.  was  held  that  the  two  sections  2125  and 

Ct.)  50  How.  Pr.  (N.  Y.)  262.     See  also  2153  of  the  Revised  Statutes  in  force 

Kellogg  v,  Clinton,  28  La.  Ann.  674.  in   1875  must  be  construed  together, 

M  Special  juries  were  originally  intro-  and  that  section  2153,  allowing  Tn  cer- 

duced  in  trials  at  oar  when  the  causes  tain  cases  a  special  jury,  or  requiring 

were  of  too  great  nicety  for  the  discus-  jurors  to  possess  information  peculiar 

slon  of  ordinary  freeholders,  or  where  to  some  trade  or  occupation,  means,  of 

the  sheriff  was  suspected  of  partiality."  course,  that  they  are  otherwise  compe- 

3  Black.  Com.  357.  tent  jurors,   possessing   the  qualifica- 

Beouring  Men  of  Standing  in  Community,  tions  prescribed  in  section  2125, 

—  In  Rex  v.   Edmonds,  4  B.  &  Aid.  6.  Statute  3  Geo.  II.,  c.  25. 
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apply  to  indictments  far  treason  or  felony,  and  consequently  a 
special  or  struck  jury  wa^s  n»ot  allpwed  in  England  in,  the  case  of 
trials  for  such  offenses.* 

In  United  stajei, —  Although  in  some  of  the  United  States^  a 
special  or  struck  jury  seems  to  be  allowed  in  civil  cases  only,* 
yet  in  many  states  it  seems  to  be  well  established  that  such  a 
jury  may  be  demanded  in  criminal  as  well  as  in  civil  cases.' 

V,  Allowance  —  1.  In  England.  —  Originally,  as  has  been  seen, 
a  special  or  struck  jury. was  granted  in  cases  of  great  consequence, 
or  where  it  was  thought  that  an  indifferent  jury  might  not  be 
returned.4  In  th$  statute  3  Geo.  II.,  c-  25,  extending  the  right  to 
such  a  jury,  no  mention  is  made  of  any  condition  to  the  granting 
of  an  application  therefor,  and  though  theoretically  the  granting 
of  the  application  was  discretionary  with  the  court  upon  cause 
shown,5  yet  from  the  facility  of  obtaining  a  rule  for  such  a  jury, 
the  granting  of  the  application  seems  practically  to  have  been  of 
course.6 

%  Uiider  State  Statutes  —  a.  Allowance  as  of  Right,  —  In 
some  states  it  would  seem  that  a  party  is  entitled  to  demand  a 
special  or  struck  jury  as  a  matter  of  right  upon  paying  the  fees 
and  without  showing  any  probable  cause  therefor/  at  least  where 
the  application  is  made  within  the  proper  time,8 

1.  See  Brown  v.  State,  62  N.  J.  L.  Rex  v.  Burridge,  8  Mod.  246.  See  also 
666.  Hall  v.  Perott,  Baldw.  (U.  S.)  123. 

2.  State  v.  Pearis,  35  W.  Va.  320.  "Chapter  18,  24  Geo.  II.,  requiring  a 
Prosecution  for  Felony.  —  In  State  v.    party  calling  a  struck  jury  to  pay  the 

Miller,  6  W.  Va.  600,  it  was  held  that  jurors'  fees,  as  well  as  the  cost  of  strik- 

section  21  of  chapter  116  of  the  code,  ing  the  jury,  and  providing   that  he 

relative   to  special   juiies  (Acts    1870,  should  not  be  entitled  10  any  more  costs 

c.  20),  did  not  apply  in  cases  of  felony,  than  if  the  case  had  been  tried  by  a 

In  Code  W.   Va.   1899  this  ^section  is  common  jury,  was  intended  to  prevent 

limited  in  terms  to  civil  cases.  parties  from  calling  struck  juries  un- 

3.  Lommen  v.  Minneapolis  Gaslight  necessarily  in  small  and  trivial  cases, 
Co.,  65  Minn.  196;  Brown  v.  State,  62  and  indicates  that  a  party  had  a  right 
N.  J.  L,  666;  State  v.  Murat,  9  N.  J.  L.  to  such  a  jury  as  of  course,  and  hot 
3;  Quigley  v.  Slate,  3  Ohio  Cir.  Dec.  merely  in  the  discretion  of  ihe  court, 
310,  5  Ohio  Cir.  Ct.  638;  Sutton  v.  or  upon  cause  shown."  Lommen  v. 
State,  9  Ohio  (33;  Whitehead  v.  State,  Minneapolis  Gaslight  Co.,  65  Minn. 
10  Ohio  St.  449.     See  also   Hulse   v.  196. 

State,  35  Ohio  St.  421.  6.  See  Hall  v.  PeroLt,  Baldw.  (U.  S.) 

Exception  in  Capital  Cases.  —  In  Ohio  123. 

the   provisions  of    the    statute  as  to  7.  Goodson  v.  Brothers,  in  Ala.  589; 

struck  juries  are  found  in.  that  part  of  Montgomery,  etc.,R.  Co.  v.  Thompson, 

the  Revision  relating  to  practice  in  civil  77  Ala.  448;  Birmingham  Union  St.  R. 

cases,  but  they  also  apply  to  criminal  Co.  v.  Ralph,  92  Ala.  273;  Lommen  v. 

cases  except  capital  cases.     Quigley  Minneapolis  Gaslight   Co.,   65   Minn. 

v.  State,  3  OJiio  Cir.  Dec.  310,  5  Ohio  196;  Vierling  v  Stifel  Brewing  Co.,  15 

Cir.  Ct.  638;  Hulse  v%  State,  35  Ohio  Mo.  App.  125;   State  v.  Leabo,  89  Mo. 

St.  421.  247;  Hulse  v.  State,  35  Ohip  St.  421; 

4.  2  Tidd's  Pr.  788;  3  Black.  Com.  Whitehead  v.  State,  10  Ohio  St.  449; 
357.  See  also  Brown  v.  State,  62  N.  J.  Nashville  v.  Sheperd,  3  Baxt.  (Tenn.) 
L.  666;  Nashville  v.  Sheperd,  3  Baxt.  373.  See  also  Atlantic,  etc.,  R.  Co.  v. 
(Tenn  )  377.  Peake.  87  Va.  130. 

5.  Bloxam  v.  Brown,  4  Taunt.  470;  8.  State  v.  Leabo,  89  Mo.  247.    See 
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b.  Discretion  of  Court.  —  In  a  number  of  states,  however, 
the  common-law  right  to  a  struck  jury  has  been  restricted  by 
statutes  providing  that  such  a  jury  shall  be  allowed  only  in  the 
sound  discretion  of  the  court  or  upon  cause  shown.1 


also  Good  son  v.  Brothers,  in  Ala.  589. 
As  to  the  time  within  which  a  demand 
for  a  special  or  struck  jury  must  be 
made,  see  infra,  VI.  2.  When  to  Be 
Made. 


not  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the 
case  requires  such  a  jury,  the  court 
must  make  an  order  upon  notice  direct- 
ing a  special  jury  to  be  struck  for  the 


Refusal  Deemed  Error. —  In  Whitehead  trial  of  the  issue."     Code  Civ.  Pro.  N. 

v.  Stale,  10  Ohio  St.  449,  the  court,  in  Y.,  §  1063;  Adams  v.  Morgan,  (Supm. 

speaking  of  the  right  to  a  special  or  Ct.  Gen.  T.)  51   N.  Y.  St.   Rep.   187; 

struck  jury,  said:  "  Though  the  parties  Poucher  v.  Livingston,  2  Wend.  (N.  Y.) 

may   forego  it,   the   privilege,   if   not  296;  Walsh  v.  Sun  Mut.  Ins.  Co.,  (N. 

waived,  is  an  absolute  and  universal  Y.  Super.  Ct.  Spec.  T.)  17  Abb.  Pr.  (N. 

one  in  the  cases  to  which  the  statute  ap-  Y.)  356;  Wright  v.  Columbian  Ins.  Co., 

plies,  and  the  refusal  of  a  general  right,  2  Tobns.  (N.  Y.)  211. 

formally  demanded,  is  always  deemed  Discretion  of  Court.  —  In  Atlantic,  etc., 

error,    unless   it   be   manifest   by    the  R.  Co.  v.  Peake,  87  Va.  130,  the  court 

record  that  the  right  in  the  given  case  said:  "  Blackstone  says,  in  treating  of 

has  been  waived."  special  juries,  that  they  were  originally 

1.  Lommen  v.  Minneapolis  Gaslight  introduced  in   trials  at  bar  when  the 


Co.,  65  Minn.  196;  People  v.  Dunn, 
31  N.  Y.  App.  Div.  139;  Clingan  v. 
East  Tennessee,  etc.,  R.  Co.,  2  Lea 
(Tenn.)  726;  Dunn  v.  Nashville,  etc., 
R.  Co.,  3  Baxt.  (Tenn.)  415;  Atlantic, 
etc.,  R.  Co.  v.  Peake,  87  Va.  130. 

In  Louisiana  it  was  provided  by 
statute  in  1875  that  "  special  juries 
may    be    directed    to    be    summoned 


causes  were  of  too  great  nicety  for  the 
discussion  of  ordinary  freeholders,  or 
where  the  sheriff  was  suspected  of 
partiality,  though  not  upon  such  ap- 
parent cause  as  to  warrant  an  exception 
to  him.  3  Black.  Com.  357.  In  his 
treatise  on  Trial  by  Jury  (section  72) 
Proffatt,  after  quoting  this  passage 
from   Blackstone,  lays  it  down  that  a 


whenever  the  judge  shall  be  of  opinion  motion  for  a  special  jury  is  addressed 

that  the  matters  to  be  submitted  to  the  to  the  discretion  of  the  court.      'And 

decision  of  a  jury  are  of  such  a  nature  it  is  evident,'  he  adds,  '  that  certain 

as  to  require  information  peculiar  to  reasons  or  circumstances  must  be  pre- 

certain  occupations  or  professions:  in  sented  by  a  party  who  makes  a  motion 

such   case    the    judge   is   empowered  for  the   impapeling  of  such   a  jury  ' 


at  the  request  of  either  party  to  direct 
to  be  summoned  a  sufficient  number  of 
jurors  of  the  occupation,  profession, 
or  trade  necessary  for  the  proper  deci- 


I  n  some  of  the  states  a  motion 
for  a  special  jury  is  allowed  as  of 
course,  but  it  is  not  so  in  all  of  them, 
nor  is  it  so  in  this  stale.    The  language 


sion  of  the  case."     Golding  v.  Petit,  27  of  our  statute,  now  carried  into  section 

La.  Ann.  86.  3158  of  the  code,  is  that '  any  court,  in 

In  Michigan  the  statute  provides  that  a  case  where  a  jury  is  required,  may 

"  when  it  shall  appear  to  the  Circuit  allow  a  special  jury,' etc. ;  thus  leaving 

Court  that  a  fair  and  impartial  trial  it,  as  at  common  law,  to  the  discretion 

will  be  more  likely  to  be  obtained  in  of   the   court."     See    also  Goodell   r\ 

any  cause  pending  therein,"  the  court  Gibbons,  91  Va.  608. 

shall  order  a  special  jury.    Com  p.  Laws  Ho  Special  Beason  for  Court's  Action 

Mich.,  §  356.  Heed  Be  Shown. —  In  Clingan  v.  East 

In  Hew  Jersey  either  the  accused  or  Tennessee,  etc.,  R.  Co.,  2  Lea  (Tenn.) 

the  prosecutor  may  apply  for  a  struck  726,  it  was  held  that  the  circuit  judge 

jury,  but  neither  can  obtain  it  unless  might  order  a  special  jury,  although 

in  the  judgment  of  the  court  the  case  no  special   reasons  were  shown  for  his 


is  one  that  is  proper  to  be  tried  by  a 
struck  jury.  Brown  v.  State,  62  N.  J. 
L.  666. 

In  Hew  York  the  statute  provides  that 
M  where  it  appears  to  the  court  that  a 
fair  and  impartial  trial    *    *    *    can- 


action. 

Discretion  as  to  Sort  of  Special  Jury.  — 
In  State  v.  Withrow,  133  Mo.  500,  it 
was  held  that  the  court  was  invested 
with  a  discretion  as  to  what  sort  of 
special  jury  should  be  summoned. 
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Sufficiency  of  Cause  Shown.  —  In  determining  the  importance  of  a 
cause  the  court  does  not  regard  the  persons  who  are  parties 
thereto,1  nor  the  amount  in  controversy,*  but  if  the  case  involves 
a  question  affecting  the  public  and  important  in  its  consequences 
a  struck  jury  will  be  allowed.3 

Jury  Selected  from  Person!  SkiUed  in  Certain  Occupations.  —  Where  frqm 
the  nature  of  a  case  it  is  evident  that  it  is  one  which  requires  a 
jury  of  men  skilled  in  a  particular  occupation  and  having  a  prac- 
tical knowledge  of  the  subject  under  consideration,  a  special  jury 
selected  from  such  persons  should  be  allowed.4 

1.  Hartshorn  v.  Gels  ton,  3  Cai.  (N.  sum  of  money  was  depending.  See 
Y.)  84.  also  Anonymous,  1  Johns.  (N.  Y.)  314. 

2.  Wright  v.  Columbian  Ins.  Co.,  2  Question  as  to  Highway.  —  A  special 
Johns.  (N.  Y.)  211.  jury  was  granted  in  an  action  against 

3.  Deacon  v.  Shreve,  23  N  J.  L,  204;  a  person  for  opening  a  highway  near  a 
New- Windsor  Turnpike  Co.  v.  Ellison,  turnpike  gate,  to  avoid  it.  New-Wind- 
1  Johns.  (N.  Y.)  14 J ;  Poucher  v.  Living-  sor  Turnpike  Co.  v.  Ellison,  1  Johns, 
ston,  2  Wend.  (N.  Y.)  296;  Patchin  v.  (N.  Y.)  141. 

Sands,  10  Wend.  (N.  Y.)  570.  Issue  as  to  Title  to  Officer —  A  special 

Libel  Against  Officer.  —  A  struck  jury  jury  will  not  be  ordered  to  try  a  ques- 

will   be  awarded    in   a  case   of  libel  lion  of  title  to  the  office  of  justice  of  a 

against  a  public  officer  or  an  officer  of  District  Court   in  New  York.     People 

the  court.     Spencer  v.  Sampson,  Col.  v.  McGuire,  (Supm.  Ct.)  43  How.  Pr. 

&  C.  Cas.  (N.  Y.)  3",  1  Cai.  (N.  Y.)  (N.  Y.)  67. 

498.    See  also  Foot  v.  Croswell,  1  Cai.  In  an  Action  Between  Two  Millowners, 

(N.  Y.)498;  Livingston  v.  Cheetham,  involving  no  question  of  public  inter- 

I  Johns.  (N.   Y.)  61;  Van  Vechten  v.  est,  or  on   which    there   is  no  public 

Hopkins,  2  Johns.  (N.  Y.)  373;  Poucher  excitemenl,  the  court  will  not  order  a 

v.  Livingston,  2  Wend.  (N.  Y.)  296.  foreign  jury  upon  affidavits  expressing 

In  an  action  for  a  libel  on  a  public  merely  the  opinion  of  individuals  that 

officer,  a  special  jury  will  not  be  granted  a  fair  trial  cannot  be  had  by  a  jury  of 

unless  the  libel  relates  to  his  official  the  proper  county;  to  make  such  order 

conduct.    Thomas  v.  Croswell,  4  Johns,  would  require  strong  evidence  of  its 

(N.  Y.)  491.     See  also  Van  Vechten  v.  necessity.     Deacon  v.  Shreve,  23  N.  J. 

Hopkins,'  2  Johns.  (N.  Y.)  373.  L.  204. 

A  libel  suit  important  only  to  the  im-  4.  Kellogg  v.   Clinton,  28  La.  Ann. 

mediate  parlies  and  concerning  which  674.     In  this  case,  where  ii  was  alleged 

no  public  excitement  is  shown  to  exist  that  irregularities  and  errors  existed  in 

is  not  one  calling  for  a  special  or  struck  the  books,  accounts,  etc.,  of  a   public 

jury,  although  the  papers  claim  that  officer,  the  court  said:  "  We  think  the 

the  action  involves  the  official  miscon-  court  erred    in    refusing   to    order    a 

duct  of  a  person  who  is  claimed  to  be  special  jury  of  merchants  for  the  trial 

a  brother  of  the  commissioner  of  jurors,  of   the    case.      It    is    one    peculiarly 

Adams  v.  Morgan,  (Supm.  Ct.  Gen.  T.)  requiring  a  jury  of  men  skilled  in  ac- 

51  N.  Y.  St.  Rep.  187.  counts  and  having  a  practical  knowl- 

Litigation  in  Which  Town  Is  Interested,  edge  of  bookkeeping,  competent,  from 

—  A  foreign  and  struck  jury  will  be  their  skill  and  experience,   to  adjust 

granted  where  it  appears  that  a  town  books  of  accounts,  to  correct  erroneous 

has  contributed  to  the  expenses  of  a  entries,  to  establish  proper  balances, 

suit.     Stryker  v.  Turnbull,  Col.  &  C.  and  to  fix  the  exact  state  of  numerous 

Cas.  (N.  Y.)  457,  3  Cai.  (N.  Y.)  103,  in  and  complicated  business  transactions, 

which  case  a  right  of  fishing  was  in-  We  deem  it  proper,  to  the  end  that  the 

volved.  various  irregularities,  errors,  and  ille- 

Affl davit  of  Counsel.  —  A  struck  jury  galities  alleged  to  exist  in  the  office, 

was  allowed  in  Livingston  v.  Smith,  1  books,  accounts,  and  vouchers  of  the 

Johns.  (N.  Y.)  141,  on  the  affidavit  of  auditor  of  public  accounts,  as  well  as 

counsel  that  in  his  opinion  the  cause  all  the  other  issues    involved   in   the 

Was  of  importance,  and   that  a  large  controversy,    may  be  examined   into 
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VI  JteJUUTO —  I.  Neowitl  F0*-  —  The  gourt  is  not  required 
to  be  active  in  assigning  a.  special  or  struck  jury,  and  it;  is  only 
when  one  of  the  parties  demands  such  a  jury  that  the  court  i,s 
required  to  prder  it,* 

2.  When  to  Be  Made  —  a.  Under  English  Practice.  —  It  has 
been  held  in  England  that  a  defendant  cannot,  at  least  without  a 
special  application,  have  a  rule  for  a  special  jury  before  issue 
joined,  although,  being  under  terms  to  take  short  notice  of  trial, 
he  would  not,  if  he  waited  until  joinder,  be  in  time  to  move  for 
such  jury  a  sufficient  number  of  days  before  trial.2 

Time  for  Serving  Bule.  —  A  rule  for  a  special  jury  must  be  served 
sufficiently  early  to  enable  the  opposite  party  to  strike  the  jury 
before  the  day  of  trial,  and  where  the  rule  is  served  too  late  for 
the  attendance  of  a  special  jury  to  be  obtained  on  the  day  of 
trial,  the  cause  may  properly  be  tried  by  a  common  jury.3 

b.  Statutory  Provisions.  —  As  a  general  rule,  the  statutes 
of  the  various  states  allowing  special  or  struck  juries  and  fixing 
the  conditions  under  which  they  are  proper  prescribe  a  certain 
time  within  which  the  application  for  such  jury  must  be  made  by 
the  party  desiring  it  ;4  and  where  sufficient  time  intervenes  before 

and  be  tried  by  a  special  jury,  in  con-  effect  Dresser  p.  Norman,  6  C.  B.  N.  S. 
fortuity  with  the  provisions  of  article  427,  95  E.  C.  L.  427. 
8153  of  the  Revised  Statutes,  page  425."  3.  Gunn  v.  Honeyman,  2  B.  &  Aid. 
Jury  of  Merohanta  Properly  Refused.  —  400,  in  which  case  Bayley,  J.,  in  a  con- 
In  Emerson  v.  McCullough,  2  Mart,  curring  opinion,  said;  "  Common  sense 
(La.)  298,  a  jury  of  merchants  to  try  pronounces  the  rule  to  be  that  the  cause 
whether  a  conveyance  was  fraudulent  is  to  be  tried  by  a  common  jury  unless 
was  denied  on  the  ground  that  this  it  be  put  in  a  condition  to  be  tried  by  a 
was  not  a  mercantile  question,  but  a  special  jury;  and  that  is  not  done  un- 
matter  of  law.  less  the  rule  be  served  sufficiently  early 

1.  McArthur  v.  Carrie,  32  Ala.  75.  to  enable  the  other  party  to  strike  the 
See  also  Lommen  v.  Minneapolis  Gas-  special  jury."  See  also  Johnson  v. 
light  Co  ,  65  Minn.  196.  Black  well,  6  C.  &  P.  236,  25  E.  C.  L. 

On  Motion  of  Oouit  over  Objection  of  375,  holding  that  if  a  rule  for  a  special 

Party.  —  The  Circuit  Court  has  not  the  jury  be  obtained  on  Saturday,  and  the 

power  to  order  arbitrarily  and  upon  its  case  is  marked  as  a  special  jury  cause 

own  motion  the  summoning  of  a  special  at  two  o'clock  on  that  day,  and  notice 

jury  or  panel  to  try  a  particular  case,  of  it  is  given  to  the  plaintiff's  attorney 

and  to  compel  (he  selection  of  a  trial  at  seven  o'clock  on  that  evening,  the 

jury  from  that  panel  over  the  objection  cause  being  in  the  list  for  Monday,  the 

of  a  party  and  while  the  entire  regular  judge  will  try  it  in  its  order  on  Mon- 

panel  is  in  attendance  and  free  fiom  day  as  a  common  jury  case,  although 

duty   and   exceptions.      McDaniel    v.  there  be  an  affidavit  of  merits. 
Nashville,  etc.,  R.  Co.,  88  Tenn.  542.  4.  In  Alabama  the  court  is  not  bound 

Demand  In  Writing  Filed  with  Clerk.  —  to  grant  a  special  or  struck  jury  on  de- 

In  Minnesota  it  is  expressly  provided  mand  of  either  party  unless  the  demand 

that  whenever  a  struck  jury  is  deemed  is  made  before  the  organization  of  the 

essential  by  either  party  he  may  file  jury  is   entered  upon.      McArthur  v. 

with  the  clerk  of  the  court  a  demand  Carrie,  32  Ala.  75;  Goodson  v.  Brothers, 

in  writing  for  such  a  jury.     Lommen  in  Ala.   589.     In  the  latter  case  the 

v.  Minneapolis  Gaslight  Co.,  65  Minn,  defendant's  demand  for  a  struck  jury 

196;  O'Brien  v.  Minneapolis,  22  Minn,  was  made  after  the  parties  had   an- 

378.  nounced  themselves  ready  for  trial  aqd 

2.  Sayer  v.  Dufaur,  9  Q.  B.  8oo,  58  the  jury  to  try  the  case  had  been  put 
E.  C.   L.  800.     See  also  to  the  same  into  the  box  and  accepted  by  the  plain- 
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the  day  set  for  trial  to  allow  ample  opportunity  for  claimihg  & 
struck  jury,  a  demand  made  on  that  day  is  too  late,  As  the  parties 
will  be  held  to  have  waived  the  right  to  such  a  jury.1 

3.  By  Whom  Made.  —  The  demand  for  a  special  or  struck  jury 
may  be  made  by  either  party  to  a  civil  cause,*  and  where  special 
or  struck  juries  are  allowed  in  criminal  cases,  such  jury  may  be 
demanded  by  either  the  defendant  or  the  prosecution.* 

Vn.  AFFIDAVIT.  —  In  some  of  the  states  in  which  a  special  or 

tiff.     It  was  held  that  under  these  cir-  and  ought  to  exercise  for  the  conven- 

cumstances  the  court  was  not  bound  to  ience  of   parties  and  the  dispatch  of 

grant  the  demand,  and  did  not  err  in  business, 

refusing  it.  In  Missouri  the    motion   should   be 

In  Louisiana  it  is  provided  by  article  made  three  days  before  that  on  which 
494  of  the  Code  of  Practice  that  "  the  the  cause  is  set  for  hearing.  State  v. 
plaintiff  who  wishes  for  a  jury  must  Withrow,  133  Mo.  500.  And  where 
pray  for  the  same,  either  in  his  original  the  motion  Is  not  made  until  the  day 
petition  or  by  a  supplemental  petition  of  trial  the  court  may  in  its  discretion 
which  must  be  presented  before  the  refuse  it,  and  the  appellate  court  will 
suit  be  set  for  trial."  Article  495  pro-  not  review  its  action.  The  day  on 
vides  that  "  the  defendant,  in  order  10  which  the  parties  announce  themselves 
avail  himself  of  the  same  privilege,  ready  for  trial  and  fot  which  the  sum- 
must  pray  for  a  jury  in  his  answer,  or  moning  of  a  jury  is  ordered  is  the  day 
previous  to  the  suit  being  set  down  for  of  trial.  State  v.  Leabo,  89  Mo. 
trial."     State  v.  Carey,  28  La.  Ann.  49.  247. 

In  this  case,  after  issue  joined  and  In  Ohio  it  has  been  held  that  where 

after  the  case  had  been  set  down  for  sufficient  time   intervenes   before   the 

trial  on  the  summary  docket,  and  on  day  set  for  the  trial  of  the  case  to  allow 

the  day  fixed  for  trial,  the  court  granted  to  the  parties  —  exercising  a  reasonable 

a  special  jury  to  the  plaintiffs,  and  the  diligence  —  due  opportunity,  under  all 

defendant,  feeling  aggrieved  because  the  circumstances,  for claimingastruck 

illegally  delayed  in  the  vindication  of  jury,  the  demand  of  one  on  that  day 

his  legal  right,  look  a  hill  of  exceptions,  comes  too  late,  and  the  parties  must 

It  was  held  that  the  exception  was  well  be  taken  to  have  waived  the  privilege, 

taken,  since  at  that  stage  of  the  case  Whitehead  v.  Stale,   10  Ohio  St.  449; 

the  supplemental  petition  of  the  plain-  Bond  v.  State,  23  Ohio  St.  349. 

tiffs  calling  for  a  special  jury  should  not  In  Pennsylvania,  after  the  cause  at  the 

have  been  entertained  and  the  order  settlement  of    the    docket    has    been 

should  not  have  been  granted.  marked  for  trial  by  a  common  jury,  it 

In  Minnesota,  where  a  special  or  struck  is  too  late  to  place  il  on  the  special 

jury  is  demanded,  such  jury  musl  be  jury  list.     Tucker  v.  Berry,  1  Browne 

struck  at  least  six  days  previous  to  the  (Pa.)   317.      Compare  Neff   v.    Neff,    1 

commencement  of  the  term  at  which  Binn.  (Pa,)  350. 

the  case  is  to  be  Iried,  so  that  the  I.  Bond  v.  State,  23  Ohio  St.  349; 
venire  can  be  issued  in  lime  to  secure  Whiiehead  v.  Slate,  10  Ohio  St.  449. 
the  attendance  of  the  jurors  on  the  first  2.  Montgomery,  etc.,  R.  Co.  v. 
day  of  the  term;  and  proceedings  insti-  Thompson,  77  Ala.  448;  Birmingham 
tuted  after  the  commencement  of  the  Union  St.  R.  Co.  v.  Ralph,  92  Ala.  273; 
term  for  the  purpose  of  obtaining  such  Adams  v.  Thornton,  82  Ala.  263:  Gold- 
a  jury  are  unauthorized  and  ineffectual  ing  v.  Petit,  27  La.  Ann.  86;  Vierling 
for  that  purpose.  Mark  v.  St.  Paul,  v.  Stifel  Brewing  Co.,  15  Mo.  App.  125* 
etc.,  R.  Co.,  32  Minn.  208;  O'Brien  Dunn  v.  Nashville,  etc.,  R.  Co.,  3 
v.  Minneapolis,  22  Minn.  370.  In  the  Baxt.  fTenn.)4i5;  Nashville  v.  Shep- 
latter  case  it  was  held  that  to  allow,  erd,  3  Baxt.  (Tenn.)  373;  McDaniel  v. 
as  matter  of  right,  proceedings  for  a  Nashville,  etc.,  R.  Co.,  88  Tenn.  54.2. 
struck  jury  to  be  instituted  at  the  in-  3.  Brown  v.  State,  62  N.  J.  L.  666; 
stance  of  either  party  after  the  begin-  Hulse  v.  State,  35  Ohio  St.  421;  White- 
ning of  the  term  might  often  seriouslv  head  v.  State,  10  Ohio  St.  449;  Quigley 
interfere  with  that  control  over  its  v.  State,  3  Ohio  Cir.  Dec.  310,  5  Ohio 
calendar  which  every  court  possesses  Cir.  Ct.  638. 
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struck  jury  is  not  granted  as  of  right,  in  order  to  entitle  a  party 
to  such  jury  the  court  must  be  satisfied  by  affidavit  of  the  exist- 
ence of  facts  requiring  a  special  jury.1  Thus  where  a  special  jury 
is  granted  only  in  important  or  intricate  cases,  the  affidavit  should 
specify  wherein  such  importance  or  intricacy  exists.9 

Vm.  ORDEB  of  COUBT.  —  After  an  application  to  the  court  has 
been  made  in  due  form  and  within  the  proper  time,  the  next  step 
in  the  proceedings  is  the  issuance  of  an  order  or  rule  of  court  for 
the  selection  of  the  special  jury  for  the  trial  of  the  issue.  Such 
an  order  is  necessary  both  at  common  law8  and  under  the 
statutes  of  the  various  states.4 

IX.  Manner  of  Selecting  —  1.  In  England.  —  In  England  the 
manner  of  selecting  a  special  jury  was  as  follows :  Where  for  any 
cause  a  special  jury  was  necessary,  upon  motion  and  rule  granted 
thereon,  the  sheriff  was  to  attend  the  prothonotary  or  proper 
officer  with  a  book  of  freeholders,  and  to  take  indifferently  forty- 
eight  of  the  principal  freeholders,  and  the  attorneys  on  each  side, 
being  present,  should  then  strike  off  twelve  respectively,  and  the 
remaining  twenty-four  were  to  be  returned.5 

1.  Livingston  v.  Columbian  Ins.  Co..  Y.)    373;    Poucher    v.    Livingston,    2 

2  Cai.  (N.  Y.)  28;  Manhattan  Co.  v.  Wend.  (N.  Y.)  296. 

Lydig,  2  Cai.  (N.  Y.)  380;  Livingston  Beqnisites  Confessed  by  Want  of  Oppo- 

v.  Smith,   1  Johns.  (N.   Y.)  141;  Van  sition.  —  It  is  good  ground  of  opposition 

Vechlen  v.  Hopkins,  2  Johns.  (N.  Y.)  to  a  motion  for  a  struck  jury  that  the 

373;  Livingston  v.  Cheetham,  1  Johns,  affidavit  on  which  it  is  made  does  not 

(N.  Y.)  61:  Thomas  v.  Rumsey,  4  Johns,  show    wherein   it  is  intricate   or  im- 

(N.  Y.)  482.  poriant.    But  if  no  opposition  be  made, 

In  Pennsylvania  it  was  provided  in  it  is  then  confessed.     Manhattan  Co. 

1789  that  in  order  to  prevent  defend-  v.  Lydig,  2  Cai.  (N.  Y.)  380. 

ants  from   calling  for  special    juries  S.  2  Tidd's  Pr.  788;  3  Black.  Com. 

merely  for  delay,  except  in  cases  in-  357. 

volving  the  title  to  real  estate,  no  rule  4.  State  v.  Cannon,  (La.  1894)  15  So. 

for  such  a  jury  should  be  entered  on  Rep.  626;  State  v.  Withrow,  133  Mo. 

the  defendant's  application  unless  he  500;  Brown  v.  State,  62  N.  J.  L.  666; 

filed  an  affidavit  that  he  believed  that  Dunn    v.    Nashville,   etc.,    R.   Co.,   3 

there  was  a  just  and  legal  defense  to  Baxt.  (Tenn.)4i5- 

the  plaintiff's  demand.     Bright.  Purd.  Order  Must  Specify  Term.  —  In   New 

Dig.   Laws    Pa.  (1894),    p.    1115.     See  York  the  statute  providing  for  struck 

Lorn  men  v.  Minneapolis  Gaslight  Co.,  juries  in  cases  where  a  fair  and  im- 

65  Minn.  196.  partial  trial  cannot  otherwise  be  had, 

Waiver  of  Affidavit.  —  In  Livingston  or  in  cases  of  importance  or  intricacy, 

v.   Columbian   Ins.  Co.,  2  Cai.  (N.  Y.)  requires  the  court  to  make  an  order 

28,    it   was   held    lhat  a   struck  jury  upon  notice  directing  the  striking  of  a 

would  not  be  granted   without  an  affi-  special  jury  for  the  trial  of  the  issue, 

davit,  though  the  opposite  side  made  Such  order  must  specify  the  term,  and 

no  objection  and  acknowledged  service  it  may  specify  the  particular  day  in  the 

of  1  he  motion.  term   when    the  jurors  must  attend. 

Affidavit  by  Counsel.  —  Such  affidavit  Code  Civ.  Pro.  N.  Y.,  §  1063.    See  also 

for  a  special  or  struck  jury  may  prop-  Adams  v.   Morgan,   (Supm.   Ct.  Gen. 

erly  be  made  by  the  counsel  for  the  T.)  21  N.  Y.  Supp.  1057. 

parly  desiring  it.    Livingston  r.  Smith,  5.  Bouv.  L.  Diet.;  3  Black.  Com.  357; 

1  Johns.  (N.  Y.)  141.  2  Tidd's  Pr.  788. 

2.  Manhattan  Co.  v.  Lydig,  2  Cai.  The  8tatute  6  Goo.  IV.,  e.  60,  §§  80-86, 

(N.  Y.)  380;  Livingston  r.  Columbian  provided  in  effect  that  "  a  special  jury 

Ins.  Co.,  2  Cai.  (N.  Y.)  28.     See  also  list  was  to  be  made  out,  composed  of 

Van  Vechten  z\  Hopkins,  2  Johns.  (N.  every  man  in  the  county  '  who  should 
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2.  In  United  States  —  a.  In  General.  —  The  subject  of  special 
juries  being  regulated  entirely  by  statute,  the  statutes  of  the  par- 
ticular state  must  be  consulted  as  to  the  exact  procedure  in  select- 
ing a  special  or  struck  jury.  It  may  be  said,  however,  that,  with 
a  few  exceptions,  essentially  the  same  practice  prevails  in  the  dif- 
ferent states  of  the  United  States  as  in  England.1 

b.  Notice.  —  It  is  a  usual  provision  of  the  statutes  concerning 
special  or  struck  juries  that  notice  of  the  time  of  striking  such 
jury  shall  be  given.2 

c.  Selection  of  List  for  Striking — (i)  By  Whom  Selected. 
—  The  list  from  which  the  jurors  are  to  be  struck  must  be  made 
by  some  officer  who  is  impartial  between  the  parties ; 3  but  with 
regard  to  what  particular  officer  shall  make  the  selection  the  pro- 
visions of  the  statutes  differ  in  the  various  states.4 

be  described  as  an  esquire  or  person  of  vides  that  whenever  a  struck  jury  is 

higher  degree,  or  as  a  banker  or  mer-  ordered  by  the  court  the  party  apply- 

chant;'  that  all  the  names  on  the  list,  ing  shall  give  to  the  opposite  party  at 

written  on  cards,  were  to  be  put  into  a  least  eight  days'  notice  of  the  time  of 

box  and  shaken  up,  out  of  which  forty-  striking  the  jury.     Sutton  v.  State,  9 

eight  names  were  to  be  drawn,  and  Ohio  133. 

these  should  be  summoned  as  ihe  Acceptance  of  Shorter  Notice.  —  In  Sut- 
panel  from  which  the  jury  was  to  be  ton  v.  State,  9  Ohio  133,  it  was  held 
selected."  Vierling  v.  Stifel  Brewing  that  though  eight  days'  notice  is  p re- 
Co.,  15  Mo.  App.  125.  See  also  2  scribed,  yet  where  a  jury  is  struck  at 
Tidd's  Pr.  789,  790.  the  instance  of  the  defendant  in  term 

Bight  of  Officer  to  Make  Selection.  —  In  lime,  shorter  notice  than  is  provided 
Rex  v.  Wooler,  1  B.  &  Aid.  193,  it  was  by  law  may  be  accepted  by  the  plain- 
held  that  in  striking  a  special  jury  the  tiff,  and  if  the  parties  proceed  and 
officer  performing  this  duty  was  not  strike  a  jury,  the  defendant  cannot  ob- 
bound  to  take  the  jurors  as  they  oc-  ject  for  want  of  longer  notice  upon  a 
curred    upon  the  sheriff's  books,  but  writ  of  error. 

might  make  a  selection;  and  where  he  3.  Lommen  v.  Minneapolis  Gaslight 

had  made  such  selection  impartially,  Co.,  65  Minn.  196. 

the  court  refused  to  cancel  the  list  of  4.  Selection  by  SheriiF. —  In  some  of 

persons  so  selected.  the  states  it  is  provided  that  the  selec- 

1.  Bouv.  L.  Diet.;  Lommen  v.  Min-  tion  of  the  list  from   which  the  jurors 

neapolis  Gaslight  Co.,  65  Minn.  196.  shall  be  struck  shall  be  made  by  the 

3.  In  Minnesota,  upon  delivery  to  him  sheriff  where  he  is  competent  to  serve, 

of  a  certified  copy  of  the  demand  for  a  Lommen  v.  Minneapolis  Gaslight  Co., 

struck  jury,  the  sheriff  shall  give  to  65   Minn.  196.     See  also  Birmingham 

both  parties  notice  of  the  time  of  strik-  Union  St.  R   Co.  v.  Ralph,  92  Ala.  273. 

ing.    Lommen  v.  Minneapolis  Gaslight  Selection  by  Jndge.  —  In  New  Jersey  it 

Co.,  65  Minn.  196.  is  required    that  the  defendant  shall 

In  New  York,  unless  the  order  speci-  have  notice  of  the  time  and  place  of 

fies  or  directs  the  officer  who  is  to  strike  the  attendance  of  the  sheriff  with  his 

the  jury  to  fix  a  time  for  the  parties  to  general  jury  book   before   the  judge, 

attend,    the   party   obtaining  it  must  and  that  such  judge  shall  then  select 

give  at  least  eight  days'  notice  of  the  and  transcribe  the  jury  list.     Fowler 

time  when  he  will  attend  for  the  pur-  v.  State,  58  N.  J.  L.  423. 

pose  of  having  a  jury  struck.     Code  In  Missouri  it  has  been  provided  by 

Civ.  Pro.  N.  Y.,  §  1064.  statute   that   in    certain   cities  special 

In  New  Jersey  in  criminal  cases  the  juries  shall   be  selected   by  the  jury 

striking  of  a  jury  must  be  upon  notice  commissioner  as  directed  by  the  court, 

to  the  prisoner  or  his  counsel.     Brown  State  v.   Withrow,  133  Mo.  500;  State 

v.   State,   62    N.  J.   L.  666.     See  also  z\  Slover,  134  Mo.  607.     See  also  Barr 

Fowler  v.  State.  58  N.  J.  L.  423.  v.  Kansas  City.  121  Mo.  22;  Sublett  v. 

In  Ohio  the  act  relating  to  juries  pro-  Simmons  Hardware  Co.,  148  Mo.  304. 
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Where  Prdper  Officer  Is  foisqnallfled.  —  It  is  also  a  usual  statutory  pro- 
vision that  where  the  proper  officer  is  interested  in  the  cause,  or 
is  absent,  or  for  any  reason  is  not  indifferent  between  the  parties, 
the  court  may  appoint  some  judicious  disinterested  person  tn  take 
the  place  of  the  officer  so  disqualified  in  selecting  and  Striking  the 
jury.1 

(2)  Necessity  for  Selection  tn  Presence,  of  Parties.  —  It  has  been 
held  that  while  the  parties  or  their  agertts  or  attorneys  have  a 
right  to  be  present,  if  they  so  desire,  their  presence  is  hot  indis- 
pensable.* 

(3)  Frdm  What  Names  Selection  Made.  —  The  statutes  differ  as 
to  the  list  from  which  the  selection  shall  be  made,  a  usual  provision 
being  that  the  names  shall  be  selected  from  lists  of  persons  who 
are  liable  to  service  as  trial  jurors.8 

(4)  Number  to  Be  Selected.  — The  number  of  names  constitut- 
ing the  list  from  which  the  jurors  are  to  be  struck  is  fixed  by 
statute,  and  varies  in  the  different  states  from  ninety-six  to 
sixteen.4 

1.  Lommen  v.  Minneapolis  Gaslight  tirtuance  of  the  case.    Parsons  v.  ^hila- 

Co.,  65   Minn.  196;  Hulse  z>.  Stats,  35  delphia,  etc.,  R.  Co.,  2Marv.  (Del.)  379. 

Ohio  St.  421,  under  a  former  statute.  In  Georgia,    under    the  Acts  of   1799 

&.  Brown  v.  State,  62  N.  J.  L.  666;  and   18 10,   providing   for   the   trial   of 

Fowler  v. -State,  58  N.  J.  L.  423.  causes  by  a  special  jury,  the  parties 

3.  People  v.  Tweed,  (Supm.  Ct.)  50  were  entitled  to  at  least  eighteen  i in- 
flow. Pr.  (N.  Y.)  273.  See  also  Lorn-  partial  grand  jurors,  from  which  to 
men  v.  Minneapolis  Gaslight  Co.,  65  select  a  special  jury;  and  when,  by 
Minn.  196.  challenges  for  cause,  the  list  of  grand 

Selection  from  Certain  Number  of  Com-  jurors  furnished  by  the  clerk  was  re- 

petent  Jurors.  —  A  number  of  the  state  duced  to  less  than  that  number,  it  was 

statutes  concerning  struck  juries  pro-  the  duty  of  the  court  to  direct  the  sheriff 

vide  that  where  a  struck  jury  is  desired  or  his  deputy  to  summon  such  number 

the    names   of   a   certain    number   of  of  persons  who  had  the  requisite  quali- 

competent  jurors  (usually  twenty-four)  fications,  from  the  bystanders  or  others, 

shall   be  provided,  from  which  a  ore-  as  would  furnish  the   parties  with  a 

scribed  number  (usually  eighteen)  shall  panel  of  at  least   eighteen    impartial 

be  drawn   and  entered   upon  the   list  grand  jurors,   from   *  hich  to  select  a 

from  which    the    parties    may   strike,  special  jury.     Winter  v.  Muscogee  ft. 

St.  Louis,  etc.,  R.  Co.  v.  Dobbins,  60  Co.,  11  Ga.  438.     See  also  Walker  t\ 

Ark.  481;  Gulf,  etc.,  R.  Co.  v.  Shane,  Bivins.  57  Ga.  322. 

157  U.  S.    348.     See  also  Lommen  v.  In  Pennsylvania  special  jurors  are  not 

Minneapolis    Gaslighi   Co.,   65   Minn,  required    to     be    freeholders,    and    a 

196.  special  jury  is  always  struck  from  the 

In  Alabama^  when  a  struck  jury  is  de-  panel   returned   to  the  general  venire 

manded,  a  list  containing  the  names  issued  for   the  court,   containing   the 

of   twenty-four  jurors    in   attendance  names  "  which  shall  have  been  drawn 

upon  the  court  shall  be  furnished   by  from  the  proper  wheel  for  the  ensuing 

the  sheriff.     Richmond,  etc.,  R   Co.  v.  court."      McDermott  v.   Hoffman,   70 

Greenwood,  99   Ala.   501:  Dothard  v.  Pa.  St.  31. 

Denson,  72  Ala.  541;  Steed  v.  Knowles,  4.  Ninety-six.  —  Brown  v.  State,  62  N. 

97  Ala.  573;  Davis  v.   Hunter,  7  Ala.  J.  L.  666.     See  also  Fowler  v.  State,  58 

137;  Birmingham   Union  St.  R.  Co.  v.  N.  J.  L   423. 

Ralph,  92  Ala.  273.  Forty-eight.  —  In    New    York     the 

In  Delaware,  where  a  special  jury  has  statute  provides  that  the  clerk,  deputy 

been    asked   for  and    a  list  of   names  clerk,   or  commissioner    must    select 

submitted  by  the   prothonotary,    that  from  the  lists  or  books  the  names  of 

officer  is  not  confined  to  the  old  list  if  forty-eight    persons    whom    he   deems 

a  special  jury  is  again  asked  on  a  con-  most  indifferent  between  the  parties, 
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JTumber  of  Parties  Immaterial.  —  It  has  been  held  that  where,  in  an 
action  against  two  or  more  defendants,  each  demands  a  struck 
jury,  they  are  not  entitled  to  separate  panels,  and  the  list  should 
contain  only  the  number  of  names  pi  escribed  by  the  statute.1 

Bight  of  Each  Party  to  Full  Panel.  —  When  a  struck  jury  has  been 
demanded,  each  party  has  the  right  to  a  full  panel  of  competent 
jurors  before  the  process  of  striking  is  entered  upon,  for  the 
reason  that  until  all  the  names  are  before  him  he  cannot  in  all 
cases  determine  satisfactorily  which  of  the  number  are  least 
acceptable  to  him;2  and  in  those  jurisdictions  where  it  is  pro- 
vided that  the  list  for  striking  shall  be  composed  of  a  certain 
number  of  competent  jurors,  such  list  should  be  subject  to  no 
good  cause  of  challenge.3 

and  the  best  qualified  10  try  the  issue,  drawn,  and  furnish  a  list  of  such  names 

and  must  make  and  certify  a  list  of  to  the  sheriff  to  be  summoned.     Afier 

those  names.     Code  Civ.  Pro.  N.  Y.t  the  list  has  been   purged  of  all  dis- 

§   1065.     But  see    People    c.  Tweed,  qualified  names  by  challenge  for  cause, 

(Supm.  Ct.)  50  How.  Pr.  (N.  V.)  273.  each  party  or  his  attorney  selects  nine 

Forty. —  In  Indiana,  Minnesota^  and  jurors  each,   from    which  array  each 

Ohio  the    list    is    composed  of    forty  side  strikes  off  three  names.     State  v. 

names.     Dorsey  Mach.  Co.  v.  McCaff-  Withrow,  133  Mo.  500. 

rey,  139  Ind.  545;  Lorn  men  v.  Minne-  1.  Richmond,  etc.,  R.  Co.  v.  Green- 

apolis  Gaslight    Co.,   65    Minn.    196;  wood,  99  Ala.  501. 

Hulse  v.  State,  35  Ohio  St.  421.  2.  Smith  v.  Kaufman,  100  Ala.  408, 

Twenty-four.  —  In  Alabama  a  list  of  the  court  saying:  "  The  law,  when  a 

twenty-four  jurors  in  attendance  upon  struck  jury  is  claimed,  secures  to  each 

the  court  must  be  furnished   by  the  party  the  right  to  six  peremptory  chal- 

sheriff,  from  which  the  parties  or  their  lenges,  and  he  cannot  have  the  full  en- 

attorneys  shall   obtain  a  jury.     Civ.  joyment  of  this  right  if  the  names  are 

Code  Ala.  (1896),  §  2656;  Smith  v.  Kauf-  presented   in   piecemeal."      See    also 

man,  100  Ala.  408;  Dothard  v.  Denson,  Dothard  v.  Denson,  72  Ala.  541;  Mont- 

72  Ala.  541;  Birmingham  Union  St.  R.  gomery,  etc.,  R.  Co.  v.  Thompson,  77 

Co.  v.  Ralph,  92  Ala.  273;    Davis  v.  Ala.  448;  Adams  v.  Thornton,  82  Ala. 

Hunter,  7  Ala.  135:  Adams  v.  Thorn-  260;  McArthur  v.  Carrie,  32  Ala.  75. 

ton,  82  Ala.  260;  Montgomery,  etc.,  R.  In  Ross  v.  Eason,  2  Yeates  (Pa.)  126, 

Co.  v.  Thompson,  77  Ala.  448;    Mc-  it  was  held  1  hat  the  list  for  striking  a 

Arthur  v.  Carrie,  32  Ala.  75;  Steed  v.  special  jury  should  contain  forty-eight 

Knowles,  97  Ala.  573;  Richmond,  etc.,  names  superior  to  all  exception. 

R.  Co.  v.  Greenwood  99  Ala.  501.  Practioe  Whore  Number  Is  Beduood.  — 

Eighteen.—  In  several  jurisdictions  Where,   in    selecting   a    struck   jury, 

eighteen  names  out  of  a  list  or  panel  after  two  jurors  had  been  struck  from 

of  twenty-four  are  chosen  by  lot,  and  the  list  by  each  party  the  judge  inter- 

the  parties  strike   from   such  list  of  rogated  the  remaining  twenty  and  dis- 

eighteen.     St.  Louis,  etc.,   R.  Co.  v.  charged  two  for  incompetency,  it  was 

Dobbins,  60  Ark.  481;  Winter  v.  Mus-  held  that  a  sufficient  number  of  jurors 

cogee  R.  Co.,  n  Ga.  438;  Mel  son  v.  to  complete  the  panel  should  have  been 

Dickson,  63  Ga.  682;  Howell  v.  Howell,  summoned,  and  not  two  only,  to  take 

59  Ga.  145;  Gulf,  etc.,  R.  Co.  v.  Shane,  the  place  of  those  discharged.     Smith 

157  U.  S.  348.  v.  Kaufman,   100  Ala.  408.     See  also 

Sixteen.  —  Code  of  W.  Va.,  c.   116,  Birmingham  Union  St.  R.  Co.  v.  Ralph, 

§  21.  92  Ala.  273;  Adams  v.  Thornton,  82 

In  Missouri,  under  rule  37  of  the  St.  Ala.  263;  Kansas  City,  etc.,  R.  Co.  v. 

Louis  Circuit  Court,  the  court,  "  when  Smith,  90  Ala.  25. 

a  special  jury  is  ordered,"  designates  8.  Davis    v.    Hunter,    7    Ala.    135; 

what  number  shall  be  drawn,  and  the  Birmingham  Union  St.  R.  Co.  v.  Ralph, 

jury  commissioners  draw  such  number  92  Ala.  274. 

from  the  jury  wheel  in  the  same  man-  In  Georgia  it  is  held  that  a  party  has 

ner  as  jurors  for  ordinary  service  are  the  right  to  a  panel  of  twenty-four  im- 
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d.  Manner  of  Striking  —  (i)  In  General.  —  The  provisions 
of  the  statutes  as  to  the  manner  in  which  the  jurors  are  to  be 
struck  from  the  list  prepared  for  that  purpose  are  generally  to 
the  effect  that  the  parties  shall  strike  off  a  name  alternately  until 
each  party  shall  have  stricken  out  a  prescribed  number  of  names ;  * 
and  in  some  states  it  is  provided  also  which  party  shall  strike  the 
first  name,' but  in  other  jurisdictions  the  provisions  are  merely 
to  the  effect  that  each  party  shall  strike  a  certain  number  of 
names,  without  specifying  the  manner  or  order  of  such  striking.3 

Where  There  Are  Several  Defendants.  —  In  a  civil  case  where  there  are 
several  defendants  each  one  is  not  entitled  to  strike  the  full  num- 
ber of  jurors,  but  all  of  the  defendants  must  join  in  the  striking.4 
All  persons  litigant  on  one  side,  whether  plaintiffs  or  defendants, 
are  regarded  as  one  party,  and  where  there  are  several  defend- 

partial  men  from  which  to  strike.   Mel-  plaintiff    demanded     a    struck   jury; 

son  v,  Dickson,  63  Ga.  682;  Justices  v.  thereupon  the  court  inquired  of  the 

Griffin,  etc.,  Plank  Road  Co.,  15  Ga.  39.  twenty-four  jurors    from    whom    the 

In  Howell  v.  Howell,  59  Ga.  145,  it  struck  jury  was  to  be  impaneled  if  any 
was  moved  that  the  panel  of  twenty-  were  related  to  either  party,  or  were 
four  jurors  "  be  put  upon  their  voir  witnesses  in  the  case,  or  had  served  as 
dire  and  questioned  as  to  their  com pe-  a  juror  in  the  case  at  a  former  trial, 
tency  and  impartiality  as  jurors  to  and  four  of  the  jurors  having  answered 
try  said  cause,  in  accordance  with  the  affirmatively,  they  were  excused  by  the 
ruling  of  the  Supreme  Court,  as  con-  court  ex  mero  motu%  and  four  others 
tained  in  vol.  15  Georgia  Reports,  p.  were  summoned  in  their  place." 
41,  said  cause  having  before  that  time  This  was  assigned  as  error,  but  the  ex- 
undergone  two  investigations  in  said  ception  was  held  to  be  without  merit, 
court,  both  of  defendants  being  resi-  the  court  saying:  "  Neither  party,  be- 
dents  of  said  county,  while  all  of  the  cause  a  struck  jury  is  demanded  by 
complainants  were  nonresidents,  and  one  of  the  parties,  is  subjected  to  the 
the  principal  defendant,  Singleton  G.  peril  of  having  a  juror  to  try  his  case 
Howell,  belonging  to  said  panel  of  who  is  disqualified  to  sit  as  a  juror, 
jurors,  and  having  been  relieved  by  and  it  was  entirely  proper  for  the  court 
a  substitute  when  said  case  was  called."  to  ascertain  if  any  were  disqualified 
It  was  held  that  this  was  substantially  before  the  parties  were  required  to 
a  motion  to  challenge  each  and  all  of  strike  from  the  list  such  as  were 
said  jurors  and  to  prove  their  incom-  deemed  objectionable." 
petency  by  themselves,  and  should  1.  Dothard  1.  Denson,  72  Ala.  541; 
have  been  granted  by  the  presiding  Birmingham  Union  St.  R.Co.  v.  Ralph, 
judge,  under  the  unanimous  ruling  of  92  Ala.  273;  Richmond,  etc.,  R.  Co. 
the  court  in  Justices  v.  Griffin,  etc.,  v.  Greenwood,  99  Ala.  501;  How  p. 
Plank  Road  Co.,  15  Ga.  41.  Chesapeake,  etc..  Canal  Co.,  5  Harr. 

Hew  Jersey.  —  In  Denn  v.  Lecony,  1  (Del.)  245;    Lommen   v.   Minneapolis 

N.  J.  L.  46,  the  judge  before  whom  the  Gaslight  Co.,  65  Minn.  196;  People  v. 

special  jury  was  to  be  struck,  at  the  Tweed,  (Supm.  Ct.)  50  How.  Pr.  (N. 

suggestion  of  the  plaintiff's  counsel,  Y.)  273;  Hulse  v.  State,  35  Ohio  St. 

altered   the  list,    by  excluding  some  421. 

whose     names     had    originally    been  2.  Code  Civ.   Pro.   N.   Y.,   §   1065; 

placed  on  it,  but  who  were  unquestion  Code  W.  Va.,  c.  116,  §  21. 

ably  improper  to  try  the  cause.     It  was  8.  In   Arkansas  it  is  provided   that 

held  that  though  such  an  act  might  be  each  party  shall  be  furnished  with  a 

objectionable,  yet  as  it  did  not  impeach  copy  of  the  list  from  which  each  may 

the  fitness  of  the  jury  returned,  it  con-  strike  the  names  of  three  jurors.    St. 

stituted  no  valid  ground  to  challenge  Louis,  etc.,  R.  Co.  v.  Dobbins,  60  Ark. 

the  array.  481.    See  also  Gulf,   etc.,   R.   Co.  9. 

Ascertainment  of  Disqualifications.--  In  Shane,  157  U.  S.  348. 

Steed  v.  Knowles,  97  Ala.  573,  "  the  4.  Pool  v.  Gramling,  88  Ga.  653. 
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ants  the  right  of  the  plaintiff  to  the  struck  jury  cannot  be  defeated 
because  the  defendants  cannot  agree  among  themselves  as  to  the 
names  to  be  struck  off ;  *  but  it  has  been  held  that  in  such  case  the 
court  may  allow  each  defendant  to  strike  off  a  name  in  rotation.* 

(2)  Number  to  Be  Struck.  —  The  number  of  names  which  the 
parties  are  entitled  to  strike  out  varies,  of  course,  according  to  the 
number  from  which  the  selection  is  made.8 

(3)  Absence  of  Party  or  Failure  to  Strike.  —  Where  a  party  is 
absent  or  fails  to  exercise  his  right  of  striking,  the  names  may  be 
struck  by  a  particular  officer  designated  by  statute,  or,  under  some 
statutes,  the  court  may  direct  this  to  be  done  by  some  suitable 
disinterested  person.4 

(4)  Right  of  Court  to  Order  Striking  of  New  Jury.  —  Where  a 
struck  jury  has  been  ordered  and  irregularities  have  occurred  in 

1.  Montgomery,     etc.,    R.     Co.    v.  Shane,   157  U.  S.  348,  a  case  arising 

Thompson,   77   Ala.   448;    Richmond,  under  the  Indian  Territory  statute, 

etc.,  R.  Co.  v.  Greenwood,  99  Ala.  501.  Four.  —  By  Code  W.  Va.,  c.  116,  §  sx, 

3.  Montgomery,     etc.,    R.     Co.    v.  the  parlies  shall  alternately  strike  off 

Thompson,  77  Ala.  448.  one  from  the  list  of  sixteen  until  the 

8.  See  supra,  IX.  2.  c.  (4)  Number  to  number  is  reduced  to  twelve. 

Be  Selected.  Effect  of  Exceeding  Proper  Number.  —  It 

Forty-eight. —  In  New  Jersey  the  Act  has  been  held  in    Georgia   that   when 

of  1898,  in  its  modification  of  the  law  the  regular  number  of  strikes  has  been 

relating  to  struck  juries  in   criminal  exceeded  and  the  jury  is  thus  reduced 

cases,   provides    for  the    selection  of  to  eleven,  the  last  man  stricken  should 

ninety-six    persons    in   the   list    from  be  restored  to  the  list.     Pool  v.  Gram- 

which  the  jury  is  to  be  struck,  and  ling,  88  Ga.  653 

that  twenty-four  names  shall  be  struck  4.  Under  the  English  Practice,  if  one 

by  each  ihe  prosecutor  and  the  accused  party  came  and  the  other  did  not,  the 

respectively,  and  the  remaining  forty-  party  that  appeared  struck  out  twelve 

eight  names  shall  be  returned  as  the  names  and  the  master  struck  out  the 

panel  of  jurors,  from   which  the  jury  other  twelve  for  him  that  was  absent, 

for  the  trial  of  the  case  shall  be  drawn  Anonymous,  1  Salk.  405.  •  See  Vierling 

in  the  usual  way.     Brown  v.  State,  62  1.  Slifel  Brewing  Co.,  15  Mo.  App.  125. 

N.  T.  L.  666.    See  also  Fowler  v.  State,  In  Indiana  it  is  held  that  when  either 

58  N.  T.  L.  423.  party  is  present  at  the  time  and  place 

Twelve.  —  One  of    the   most    usual  fixed  for  striking  the  jury,  and  refuses 

provisions  on  this  point  is  that  each  to  act,  he  is  absent  within  the  meaning 

party  is  entitled    to  strike   off   alter-  of  the  statute,  and  the  clerk  should 

nately  twelve  names.    Lommenv.  Min-  strike  out    names   for  him.      Dorsey 

neapolis  Gaslight  Co.,  65  Minn.    196;  Mach.  Co.  v.  McCaffrey,  139  Ind.  545. 

People  v.  Tweed,  (Supm.  Ct.)  50  How.  In  New  York,  if  either  party  fails  to 

Pr.  (N,  Y.)  273.  attend  at  the  time  and  place  of  striking 

In  Alabama  (he  parties  are  to  be  fur-  the  jury,  or  neglects  to  strike  out  the 
nished  with  a  list  of  twenty,  four  jurors  names,  the  clerk,  deputy  clerk,  or  corn- 
in  attendance,  from  which  each  party  missioner  must  strike  for  him.  Code 
is  to  strike  alternately  until  twelve  Civ.  Pro.  N.  Y.,  §  1065. 
have  been  struck.  Richmond,  etc.,  R.  In  Wisconsin  it  is  provided  that  where 
Co.  v.  Greenwood,  99  Ala.  501;  Mont-  in  certain  actions  the  defendant  shall 
gomery,  etc.,  R.  Co.  v.  Thompson,  77  fail  to  strikeout  names  from  the  list  of 
Ala.  448.  jurors,  "  the  court  shall  direct  some 

8bL  —  In  some  states  it  is  provided  suitable  disinterested  person  to  strike 
that  each  party  shall  be  entitled  to  out  such  names  on  the  part  of  the  de- 
strike  three  names  from  the  list  of  fendant."  Gallagher  v.  State,  26  Wis. 
jurors.  St.  Louis,  etc.,  R.  Co.  v.  Dob-  423,  in  which  case  it  was  held  that 
bios,  60  Ark.  481;  Gulf,  etc.,  R.  Co.  v.  under  such  statute  the  judge  could  not 
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the  striking  thereof  the  court  may  order  the  discharge  of  the  jury 
and  the  striking  of  a  new  jury.1 

X.  Ceetification  am  Deliveey  of  List.  —  It  is  expressly 
provided  in  some  states  that  after  each  party  has  struck  off  the 
proper  number  of  names  a  list  of  the  names  of  those  not  struck 
shall  be  made  out  and  certified  to  be  a  correct  list  of  the  persons 
drawn  to  serve  as  jurors  pursuant  to  the  order  of  the  court;  and 
this  list  must  be  delivered  to  the  sheriff  for  the  purpose  of  sum- 
moning the  jurors.2 

XL  SUHMOfflffG  —  1.  Manner.  —  As  a  general  rule,  the  statutory 
provisions  of  the  different  states  with  regard  to  the  mode  of  sum- 
moning grand  and  petit  juries  are  equally  applicable  to  struck  or 
special  juries.3 


himself  strike  oat  names  for  a  party  deliver  such  lists,  so  certified,  to  the 

refusing  to  do  so.  sheriff  of  the  county.*  " 

1.  People  v.  Dillon,  17  Hun  (N.  Y.)  1.  Where   List    Is    Lost.  — In    Hall    v. 

2.  In  Minnesota  it  is  provided  that  Perott.  Baldw.  (U.  S.)  123,  it  was  held 
"  when  each  parly  has  thus  struck  oft  that  if  a  special  jury  list  has  been 
twelve  names,  the  clerk  shall  make  a  struck  by  the  parties  before  the  mar- 
copy  of  the  remaining  sixteen  names  shal,  and  the  list  has  been  lost  by  him, 
and  certify  (he  same  to  be  the  list  of  so  that  no  venire  has  issued,  the  court 
jurors  struck  for  the  trial  of  the  cause,  will  direct  the  striking  anew  from  the 
and  deliver  the  same  to  the  clerk  of  the  same  list  and  the  issuance  of  a  venire 
court,  who  shall  thereupon  issue  and  returnable  ten  days  thereafter  during 
deliver  to  the  sheriff  a  venire  with  the  the  term. 

names  in   said  list  annexed   thereto;  Effect  of  Choice  of  Name  W ot  on  List. — 

and  thereupon  the  sheriff  shall  sum-  In   People  v.  Tweed,  (Supm.  Ct.)  50 

mon  the  persons  named  according  to  How.  Pr.  (N.  Y.)  262,  it  was  held  that 

the  command  of  the  writ."     Lommen  the  summoning  of  only  twenty-three 

v.  Minneapolis  Gaslight  Co.,  65  Minn,  jurors,  whose  names  appeared  on  the 

195.  list  of  jurors  from  whom  the  selection 

In  New  York  it  is  provided  by  Code  of  the  struck  jury  should  have  been 

Civ.    Pro.,   §   1065,   that  "the   clerk,  made,  and  whom  the  elisors  chose,  and 

deputy  clerk,    or  commissioner  must  of  one  additional  person,  whose  name 

thereupon  make  out  a  list  of  the  names  did  not  appear  on  the  list  to  which  the 

of  the  twenty-four  persons  not  stricken  choice  must  be  limited,  and  whom  the 

out,  and  must  certify  that  it  is  a  correct  elisors   did    not  in   fact  so  designate, 

list  of  the   persons  drawn  to  serve  as  was  good  ground  for  challenge  to  the 

jurors  pursuant  to   the  order  of   the  array. 

court.     He  must  immediately  deliver  8.  Branch  v.  Dawson,  36  Minn.  193; 

the  list  so  certified  and  a  certified  copy  State  v.  Withrow,  133  Mo.  500;  Brown 

of    the    order    to   the    sheriff    of    the  v.   State,   62   N.  ].   L.  666;  People  v. 

county."  Tweed,  (Supm.   Ct.)  50  How.  Pr.  (N. 

List  Equivalent  to  Process.  —  In  People  Y.)  262.     See  also  State   v.   Cannon, 

v.  Tweed,  (Supm.   Ct.)   50   How.   Pr.  (La.  1894)  15  So.  Rep.  626;  Vierling  v. 

(N.  Y.)  262,  the  court,  in  referring  to  Stifel  Brewing  Co.,  15  Mo.  App.  125. 

the  list  to  be  made  out  by  the  clerk  as  And  see  articles  Jury,  vol.  12,  p.  317; 

a ''process,"  said:  "  I  use  the  word  Service  of  Process  and  Papers,  vol. 

'  process  '  because,  I  take  it,  the  certifi-  19,  p.  567. 

cate  or  list  that  is  to  be  made  out  is  Sufficient  W otioe.  —  In  Branch  v.  Daw- 
equivalent  to  a  process.  That  position  son,  36  Minn.  193,  it  was  held  that 
depends  upon  this  provision  of  the  since  the  general  provisions  of  the 
statute:  *  *  *  '  The  clerk  shall  statute  as  to  the  mode  of  summoning 
thereupon  make  out  a  list  of  the  names  grand  and  petit  juries  are  equally  ap- 
of  the  twenty-four  persons  not  struck  plicable  to  struck  juries,  leaving  a 
out,  and  certify  the  same  to  be  the  per-  notice  at  the  place  of  residence  of  the 
sons  drawn  to  serve  as  jurors  pursuant  juror  with  some  person  of  proper  age 
to  the  order  of   the  court,  and   shall  is  sufficient. 
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2.  Effect  of  Failure  to  Summon.  —  in  England  the  statutes  author- 
izing special  or  struck  juries  provide  that  the  jury  when  struck 
shall  be  the  jury  returned  for  the  trial  of  the  issue,1  and  it  was 
formerly  held  that  under  such  statutes  if,  after  a  special  jury  had 
been  struck,  the  cause  went  off  for  default  of  jurors,  no  new  jury 
could  be  struck,  but  the  cause  must  be  tried  by  the  jury  first 
appointed,2  and  could  not  be  tried  by  a  common  jury.3  By 
statute,  however,  it  has  been  provided  that  "  in  all  cases  where 
notice  is  not  given  to  the  sheriff  that  the  cause  is  to  be  tried  by 
a  special  jury,  and  by  reason  thereof  a  special  jury  is  not  sum- 
moned or  does  not  attend,  the  cause  may  be  tried  by  a  common 
jury,  to  be  taken  from  the  panel  of  common  jurors  in  like  manner 
as  if  no  proceedings  had  been  had  to  try  the  cause  by  a  special 
jury."4 

In  the  United  States  it  would  seem  that  it  is  not  within  the  power 
of  the  sheriff  in  summoning  the  jury  to  deprive  the  parties  of  the 
mode  of  trial  prescribed  by  the  statute,  and  in  New  Jersey  it  is 
expressly  provided  that  where  a  rule  for  a  struck  jury  is  entered 
it  shall  remain  in  force  until  the  cause  is  tried,  and  that  no  com- 
mon jury  shall  be  summoned  therein  unless  such  rule  shall  be  first 
vacated  by  the  court,  except  as  otherwise  provided  in  the  statute.5 

XII  Foemation  of  Juey  —  1.  In  General  —  In  some  states  after 
all  those  have  been  summoned  whose  names/emain  upon  the  list 
after  the  right  of  striking  has  been  exercised  by  both  parties,  the 
jury  is  to  be  formed  for  the  trial  of  the  issue  as  in  the  case  of  an 
ordinary  jury  trial.8     The  jury  is  to  be  taken  from  such  of  those 

Sendee  by  Sheriff.  —  It  is  a  general  purpose  of  delay,  the  court  would  not 

provision  that  struck  juries  or  special  discharge  the  rule,  but  directed  that 

juries  shall  be  summoned  by  the  sheriff  the  cause  be  tried  by  a  special  jury 

as  in    the    case    of    ordinary    juries,  within  the  term.     See  also  to  the  same 

Lommen  v.  Minneapolis  Gaslight  Co.,  effect  Andrews  v.  Thornton,  8  Bing.  64, 

65  Minn.  196;  Vierling  v.  Stifel  Brew-  21  E.  C.   L.  223;  Thome   v.   London, 

ing  Co.,  15  Mo.  App.  125;  Orscheln  v.  derry,  8  Bing.  26,  21  £.  C.  L.  208. 

Scott,  2  Mo.  App.  Rep.  477;  People  v.  4.  15  &  16  Vict.,  c.  76,  §  113;  Cawley 

Tweed,  (Supm.  Ct.)  50  How.  Pr.  (N.  v.  Knowles,  16  C.  B.  N.  S.  107,  in  E. 

Y.)  262:  Bateman  v.  State,  (Tex.  Crim.  C.  L.  107. 

1898)44  S.  W.  Rep.  290.    See  generally  Application  for  Rule  to  Show  Cause.  — 

article  Jury,  vol.  12,  p.  334.  In  Gray  v.  Knight,  16  C.  B.  143,  81  E. 

1.  3  Geo.  II.,  c.  25,  §15;  2  Tidd's  C.  L.  143,  it  was  held  that  where  a  rule 

Pr.  788.  for  a   special  jury  (obtained  in   due 

3.  Rex  v.  Perry,  5  T.  R.  453;  Holt  v.  time)  has  been  obtained  for  delay,  the 

Meddowcroft,  4  M.  &  S.  467;  Haldane  proper  application  to  the  court  is  for  a 

v.  Beauclerk,  3  Exch.  658;  Newman  v.  rule  to  show  cause  why  the  case  should 

Graham,  11  C.  B.  153,  73  E.  C.  L.  153;  not  be  tried  by  a  special  jury  in  its 

Hague  v.   Hall,  5   M.  &  G.  693,  44  E.  order,  at  the  sitting  for  which  the  notice 

C.   L.  363.     See,  however,   Archer  v.  was  given,  if  the  defendant  shall  then 

Bamford,  1  C.  &  P.  64,  11  E.  C.  L.  have  one  in  attendance,  and  in  default 

315.  thereof,  then  that  the  case  be  tried  by 

8.  Holt  v.  Meddowcroft,  4  M.  &  S.  a  common  jury. 

467.  5.  Brown  9.  State,  62  N.  J.  L.  666. 

Bale  Hot  Discharged  on  Suggestion  of  And  see  generally  the  statutes  of  the 

Delay.  —  In  Bloxam  v.  Brown,  4  Taunt,  various  states. 

470,  upon  suggestion  that  a  rule  for  a  6.  As  to  the  formation  of  a  jury  gen- 
special  jury  had  been  obtained  for  the  erally,  see  article  Jury,  vol.  12,  p.  371. 
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persons  summoned  and  attending  as  are  not  challenged  for  cause  * 
or  set  aside  by  the  court.* 

Power  of  Court  to  Excuse  or  Discharge.  —  The  court  has,  it  seems,  the 
same  power  to  excuse  or  discharge  a  juror  as  upon  an  ordinary 
jury  trial.5 

S.  Bight  to  Summon  Talesmen.  —  In  both  England  and  the  United 
States  the  same  right  to  summon  talesmen  exists  in  the  case  of 
special  juries  as  in  that  of  common  juries,  unless  abrogated  by 
statute.4 

8.  Challenge  —  a.  Challenge  for  Cause  —  (i)  In  General.  — 
In  the  formation  of  a  special  or  struck  jury,  as  in  the  case  of  an 
ordinary  jury,  either  party  may  challenge  for  cause.5 

(2)  Before  Striking.  —  In  some  states  it  is  provided  that  where 
the  panel  has  been  arrayed  for  the  striking,  members  of  such  panel 
may  be  challenged  before  the  striking  begins.* 

b.  Peremptory  Challenge.  —  In  almost  all  of  the  states  the 
right  of  peremptory  challenge  is  not  allowed  in  the  case  of  special 
or  struck  juries,7  on  the  ground  that  the  right  to  strike  is  an 
equivalent   for  the  right  of   peremptory  challenge.8     In  a  few 

1.  Lorn  men  v.  Minneapolis  Gaslight         Ohio.  —  Hulse  v.  State,  35  Ohio  St. 

Co.,  65  Minn.  196;  Brawn  v.  State,  62  421;  Webb  v.  State,  29  Ohio  St.  351. 
N.  J.  L.  666;  People  v.  Tweed,  (Supm.         Pennsylvania.  —  Anonymous,  2  Dall. 

Ct.)5o  How.  Pr.  (N.  Y.J273;  Cleveland,  (U.  S.)  382;  Hubley  v.  White,  2  Yeates 

etc  ,  R.  Co.  v.  Stanley,  7  Ohio  St.  155;  (Pa.)  133;  Atlee  v.  Shaw,  4  Yeates  (Pa.) 

State  v.  Moore,  28  Ohio  St.  595.     See  236;  Carter  v.  Ramsey,  z  £>el.  Co.  Rep. 

also  Vierling  v.  Stifel  Brewing  Co.,  15  (Pa.)  423. 
Mo.  App.  125.  England.  —  Rex  v.   Hill,  1  C.  &  P. 

3.  Lommen  v.  Minneapolis  Gaslight  667,  11  E.  C.  L.  521;  Rex  v.  Tipping, 

Co.,  65  Minn.  196;  Cleveland,  etc.,  R.  1  C.  &  P.  668,  11  E.  C.  L.  521;  Snook 

Co.  v.  Stanley,  7  Ohio  St.  155.  v.  South  wood,  R.  &  M.  429,  21  E.  C, 

A  Commca  Provisioa  is  that  upon  the  L.  482;  Rex  v.  Hunt,  4  B.  &  Aid.  430, 
trial  of  a  cause  the  jurors  so  struck  6  E.  C.  L.  547;  Rex  v.  Perry,  5  T.  R. 
shall  be  called  as  they  stand  on  the  453;  Buion  v.  Denman,  1  Exch.  769; 
panel,  and  the  first  twelve  of  them  who  Atty.-Gen.  v.  Parsons,  2  M.  &  W.  23; 
shall  appear  and  are  not  challenged  Sparrow  v.  Turner,  2  Wils.  C.  PI.  366. 
for  cause  or  set  aside  by  the  court  5.  May  v.  Hoover,  112  Ind.  455; 
shall  constitute  the  jury.  May  v.  Brown  v.  State,  62  N.  J.  L.  666;  Lorn- 
Hoover,  H2  Ind.  455;  Lommen  v.  men  v.  Minneapolis  Gaslight  Co.,  65 
Minneapolis  Gaslight  Co.,  65  Minn.  Minn.  196.  As  to  the  right  of  challenge 
196*  Cleveland,  etc.,  R.  Co.  v.  Stanley,  generally,  see  article  Jury,  vol.  12,  pp. 
7  Ohio  St.  155.  418,  428. 

3.  Stewart  v.  State,  1  Ohio  St.  66,  in  6.  Davis  v.  Hunter,  7  Ala.  135;  Jus- 
which  case  it  was  held  that  it  was  not  tices  v.  Griffin,  etc..  Plank  Road  Co., 
error  to  excuse  a  struck  juror  from  15  Ga.  39;  Melson  v.  Dickson,  63  Ga. 
serving  for  good  cause  shown.  682;  Howell  v.  Howell,  59  Ga.  145. 

4.  iummoniBg  Talesmoa  —  Minnesota.  7.  O* Byrne  v.  Stale,  29  Ga.  36;  May 
—  Branch  v.  Dawson,  36  Minn.  193;  v.  Hoover,  112  Ind.  455;  Branch  v. 
Watson  v.  St.  Paul  City  R.  Co.,  42  Dawson,  36  Minn.  193;  Watson  v.  St. 
Minn.  46;  Lommen  v.  Minneapolis  Gas-  Paul  City  R.  Co.,  42  Minn.  46;  State 
light  Co.,  65  Minn.  196.  v.  Moore,  28  Ohio  St.  595;  Cleveland, 

Missouri.  —  Barr  v.  Kansas  City,  121  etc.,  R.  Co.  v.  Stanley,  7  Ohio  St.  155; 

Mo.  22.  Blanchard  v.  Brown,   1   Wall.  Jr.  (C. 

New  Jersey.  —  Den  v.  Evaul,  I  N.  J.  C.)  309. 

L.  328.  8.  O' Byrne  v.  State,  29  Ga.  36,  and 

New     York.  —  People     v.     Tweed,  eases  cited  in  the  preceding  note;  Wat- 

(Supm.  Ct.)  50  How.  Pr.  (N.  Y.)  262.  son  v.  St.  Paul  City  R.  Co.,  42  Minn.  46. 
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states,  however,  it  would  seem  that  the  right  to  challenge  peremp- 
torily exists  in  the  case  of  special  or  struck  juries  as  in  the  case 
of  other  juries.1 

XHL  Cosxa  —  In  some  jurisdictions  it  is  provided  that  the 
expense  of  striking  a  jury  must  be  paid  by  the  party  applying 
for  it,  and  shall  pot  be  taxed  in  the  costa  pf  the  action ;  *  but  in 
England  and  in  a  number  of  the  states  of  the  American  Union 
it  is  provided  that  before  the  expenses  of  a.  struck  or  special  jury 
can  be  taxed  as  costs,  it  must  be  decided  and  certified  by  the 
court  that  the  case  was  one  proper  to  be  tried  by  a  special  jury,3 
in  which  case  the  costs  of  the  special  jury  are  to  be  taxed  as  other 
costs  against  the  losing  party,4 

Prohibition   Applies   Where  Talesmen  4.  Vierling  v.  Stifel  Brewing  Co.,  15 

Are  Summoned.  -«-  Jn  Watson  v.  S(..  P^ui  Mo.  A  pp.  125. 

City  R.  Co.,  42  Minn.  46,  it  was  held  Entire    Costs    May   Be    Taxed.  —  In 

that  although  talesmen  are  summoned,  Dunn    v.    Nashville,   etc.,    R.   Co.,   3 

the   jury  still    retains    its  distinctive  Baxt.    (Tenn.)  415,    the    court    said: 

character  as  a  struck  jury,  and  no  per-  "  Section  4029  of  the  code  [Code  1896, 

emptory  challenge  wjll  be  allowed.  §  5841]  is  as  follows:  '  On  motion  of 

1.  In  New  Jersey  it  was  held  that  in  either  party  in  any  civil  action,  a 
selecting  a  struck  jury  in  criminal  special  jury  may  be  ordered  and  sum- 
cases  the  number  pf  peremptory  chal-  moned  if,  in  the  opinion  of  the  court, 
lenges  allowed  Is  limited  to  five  by  the  it  is  proper,  the  additional  cpsts  to  be 
defendant  and  the  same  number  by  the  taxed  to  the  losing  party/  The  de- 
state.  Brown  v.  State,  62  N.  J.  L.  fendant,  who  was  the  losing  party  in 
666.  this  case,  insists  that  '  the  additional 

In  Pennsylvania,  under  an  act  which  cosis'  means  only  the  costs  of  sum- 
provides  that  "  on  the  trial  of  all  civjl  moning  the  special  jury,  or  if  anything 
suits  now  pendingor  hereafter  brought  more  than  this,  it  could  only  be  to  pay 
in  any  of  the  courts  of  this  common-  off  the  special  jurors  during  the  time 
wealth,  the  plaintiff  and  defendant  the  regular  panel  was  in  attendance 
shall  each  have  four  peremptory  chal-  and  on  pay;  for  only  to  this  extent 
lenges,"  it  was  held  that  a  peremptory  could  the  costs  be  regarded  as  extra 
challenge  may  be  made  to  a  juror  on  or  additional.  This  argument  is  quite 
a  struck  list.  McDermott  v,  Hoffman,  plausible,  but  we  think  the  meaning 
70  Pa.  Sf.  31.  was  tp  tax  the  entire  cos ts  pf  the  special 

2.  In  Minnesota"  the  party  demand-  jury  to  the  losing  party.  It  is  true, 
ing  the  struck  jury  is  required  to  pay  the  court  might,  in  some  cases,  save 
the  fees  for  striking  the  same,  and  the  costs  to  an  amount  corresponding  with 
mileage  and  per  diem  of  the  jurors,  and  the  pay  of  the  special  jurors,  by  dis- 
shall  not  have  any  allowance  therefpr  charging  the  regular  panel  during  the 
in  the  taxation  of  costs."  Lorn  me  n  v.  time,  but  this  would  not  always  be 
Minneapolis  Gaslight  Co., 65  Minn.  196.  practicable,  while  the  other  rule  would 

8.  2  Tidd's  Pr.  792;  Wright  v.  Wil-  be  uniform  and  in  accordance  with  the 

m  ing  ton  City  R.  Co.,  2  Marv.  (Del.)  purpose  of  the  legislature.     Most  usu- 

141;  Rives  v.  Columbia,  2  Mo.  App.  ally  the  entire  costs  of  the  special  jury 

Rep.  528;  Vierling  v.  Stifel    Brewing  would  be  extra  or  additional  costs,  and 

Co.,  15  Mo.  App.  125.  the  rule  should  be  uniform." 
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SPECIAL  FINDINGS. 

See  articles  FINDINGS  OF  COURT,  vol.  8,  p.  931;  SPECIAL 
INTERROGATORIES  TO  JURIES,  post j  VERDICT. 


SPECIAL  INJUNCTIONS. 

See  article  IN/UNCTIONS,  vol.  10,  p.  869. 


SPECIAL   INTERROGATORIES  TO 

JURIES. 

By  William  B.  Hals. 

I  Hatube  ajtd  Object,  299. 

1.  In  General,  299. 

2.  Special  Verdicts  and  Special  Findings  Distinguished,  300. 

3.  Issue  Out  of  Chancery  Distinguished,  302. 

4.  Effect  to  Cure  Errors,  302. 

a.  In  General,  302. 

b.  Demurrer,  303. 

c.  Instructions,  304. 

EL  Bight  and  Duty  to  Submit,  304. 

1.  At  Common  Law,  304. 
a.  In  General,  304. 
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b.  Discretion  of  Court,  306. 

c.  Consent  of  Parties,  306. 

d.  Necessity  of  General  Verdict,  307. 
a.   Under  Statutes,  307. 

a.  In  General,  307. 

b.  At  Request  of  Parties,  308. 

c.  By  Court  Sua  Sponte,  313. 

d.  Withdrawing  Interrogatories,  315. 

e.  In  Criminal  Cases,  314. 

m  Bequests  fob  Interrogatories,  314. 

1 .  Time  of  Request,  314. 

2.  Submission  to  Adverse  Party,  316. 

3.  Form  of  Request,  317. 

a.  Oral  or  Written,  317. 

b.  Conditional  or  Unconditional,  317. 

4.  Additional  Interrogatories,  317. 

17.  FORM  07  INTERROGATORIES,  3 1 7. 

1.  Single,  Direct,  and  Certain,  317. 

2.  Conditional  on  Finding  General  Verdict,  32a 

3.  Leading  Questions,  320. 

4.  Rephrasing  by  Court,  320. 

5.  Oral  or  Written,  321. 

6.  Sealed  Interrogatories,  321. 

7.  Assumption  of  Facts,  322. 

8.  Interrogatories  Covered  by  Others,  322. 

9.  Objections  to  Form,  322. 

10.  Number  of  Interrogatories,  323. 

V.  SUBSTANCE  07  INTERROGATORIES,  324. 

1.  Particular  Questions  of  Fact,  324. 

2.  Conclusions  of  Law,  326. 

3.  Controverted  Facts,  326. 

4.  Materiality  of  Facts,  327. 

5.  Evidentiary  Facts,  330. 

6.  ^Vzr/j  -Afa/  Involved  in  Issue,  331. 

7.  /fa/r  -A^/  in  Evidence,  331. 

VL  INSTRUCTIONS  AS  TO  INTERROGATORIES,  332. 

1.  In  General,  332. 

2.  «4j  to  What  Answers  Shall  Be  Given,  333. 

3.  As  to  Consistency  of  Answers,  334. 

VIL  Answers  to  Interrogatories,  335. 

1.  Necessity  of  Answering,  335. 

a.  General  Rule,  335. 

b.  Where  Evidence  Is  Insufficient,  336. 

c.  Where  Question  Is  Immaterial,  339. 

d.  Where  No  General  Verdict  Is  Returned,  34a 

e.  Where  Special  Verdict  Is  Returned,  342. 
a.  Form  and  Sufficiency,  342. 

a.  Responsiveness,  342. 

b.  Definiteness  and  Certainty,  343. 

c.  "Don't  Know,"  etc.,  345. 
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d.  Written  Answers,  346. 

e.  Signing  by  Jury  or  Foreman*  346. 
/.   Conclusions,  347. 

3.  Remedy  for  Insufficiency  or  W*nt  *f  Answer,  347. 

a.  Compelling  Further  Answer,  347. 

b.  Duty  of  Court  to  Compel  Proper  Answer,  349. 

c.  Reconsideration  of  Whole  Case,  351. 

d.  Whp  May  Object,  351. 

e.  Waiver  of  Objections,  352, 

4.  Repugnancy  of  Answers,  354, 

a.  To  Each  Other,  354. 

b.  To  General  Verdict,  354, 

( 1)  Special  Findings  Control,  354- 

(2)  When  Judgment  Non   Obstante   Veredicto  Is 

Proper,  357. 

(a)  Meaning  of  "Inconsistency,     357. 

(b)  Affirmative  Showing  of  Inconsistency  on 

Record,  357. 

(c)  Absolute  Irreconcilability  Necessary,  359. 
(d)  Sufficiency  of  Findings  to  Support  judg- 
ment Non  Obstante,  36 1. 

(e)  Immaterial  Findings,  363. 
(/)  Findings  of  Evidentiary  Facts,  363. 
(£")  Findings  Beyond  Issues,  364. 
Qi)  Uncertain  Findings^  364. 
(/)  Contradictory  Findings,  364. 
(/)  Conclusions,  365. 
(£)  Findings  ana tverdict  for  Same  Party,  365. 

5.  Construction  of  Answers,  366.  i 

a.  To  Support  Verdict,  366. 

b.  As  a  Whole,  369. 

Vm  New  Tbial,  370. 

1.  Grounds,  370. 

a.  Failure  to  Submit  Interrogatories,  370. 

b.  Insufficiency  of  Evidence  to  Support  Finding,  37a 

c.  Inconsistency  of  Ansivers,  371. 

d.  Insufficient  or  Evasive  Answer,  371. 

2.  Motion  Should  Apply  to  General  Veraict,  372. 

3.  Consistency  of  Motions  for  New  Trial  and  fdr  Judgment, 

373- 

IX.  Vehibe  De  Novo,  374. 
X.  Motion  fob  Judgment  ok  Special  Fnronroi  375. 

1.  Necessity  of  Moving,  375. 

2.  Form  of  Motion,  376. 

3.  Hearing  and  Determination,  37  7. 

XL  Appellate  Review,  378. 

i.  Appealable  Orders,  378, 

2.  Record,  378: 

3.  Bill  of  Exceptions,  tft). 

4.  Motion  for  New  Trial,  38a 
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5.  Harmless  Error,  380. 

6.  ./fo/tt  of  Decision^  380. 

7.  Directing  Judgment  or  New  Trial*  38a* 

CROSS-REFERENCE, 
As  to  Special  Verdicts,  see  article  VERDICT. 

L  Hatube  ahd  Object  —  1.  In  General  —  Definition.  —  A  special 
interrogatory  to  the  jury  is  a  single  inquiry  directed  to  a  material 
fact  necessarily  involved  in  the  finding  of  a  general  verdict.1 

The  Main  Objeet  of  Special  Questions  has  been  variously  stated  as  being 
to  bring  out  the  various  facts  separately  in  order  to  enable  the 
court  to  apply  the  law  correctly  and  to  guard  against  any  misap- 
plication of  the  law  by  the  jury;*  to  obtain  an  explanation  of  the 
general  verdict j3  to  test  the  correctness  of  the  general  verdict;4 
to  correct  wrong  inferences  from  the  facts  which  the  jury  finds  to 

« 

1.  Hazard  Powder  Co.  v.  Viergutz,  6  Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co., 

Kan.  471.     See  also  infra,  I.  2.  Special  35  W.  Va.  666. 

Verdicts    and    Special    Findings    Dis-  Wilful,  Mistaken,  or  sympathetic  Ver- 

tinguished.  diots.  —  The  statute  authorizing  special 

8.  Idaho.  —  Burke  v.   McDonald,   2  verdicts  appears    designed   to    guard 

Idaho  646.  against  wilful  or  mistaken  verdicts  and 

Indiana.  —  Louisville,  etc.,  R,  Co.  v.  to  enable  the  court  to  review  the  pre- 

Kane,  120  Ind.  140.  cise    grounds  on   which   verdicts  are 

Kansas.  —  Morrow  v.  Saline  County,  found.  Dorsey  v.  Phillips,  etc.,  Constr. 

21  Kan.  484,  per  Brewer,  J.  Co.,  42  Wis.  583. 

Massachusetts.  —  Pierce     v.     Wood-  8.  Explanation  of  General  Verdict.  — 

ward,  6  Pick.  (Mass.)  206;    Parrott  v.  Terrell  v.  Frazier,  79  Ind.  473;  Union 

Thacher,  9  Pick.  (Mass.)  431.  Pac.  R.  Co.  v.  Shannon,  33  Kan.  446; 

Michigan.  —  Cole  v.  Boyd,  47  Mich.  Hendrickson  v.  Walker,  32  Mich.  68; 

98;  Beecher  v.  Galvin,  71  Mich.  391;  Mechanics'  Bank  v.  Barnes,  86  Mich. 

International    Wrecking,  etc.,  Co.  v.  632;  Benton  v.  St.  Louis,  etc.,  R.  Co., 

McMorran,  73  Mich.  467.  25  Mo.  App.   155;  Fraschieris  v.  Hen- 

New  Hampshire.  —  Walker  v.  Saw-  rlques,  (C.  PI.  Gen.  T.)  6  Abb.  Pr.  N. 

yer,  13  N.  H.  196;  Smiih  v.  Powers,  15  S.  (N.  Y.)  251. 

N.  H.  546;  Clough  v.  Clough,  26  N.  H.  The  statute  gives   the  right  to  put 

24;  Johnson  v.  Haverhill,  35  N.  H.  74;  specific  questions  to  the  jury  for  the 

Dearborn  v.  Newhall,  63  K.   H.  301;  very  purpose  of  enabling  the  court  to 

Norris  v.  Haverhill,  65  N.  H.  89.  know  whether  in  finding  generally  it 

The  Objeet  of  the  Statute  in  allowing  has  properly  considered  the  necessary 
special  questions  to  be  submitted  to  elements  of  the  finding.  The  general 
the  jury  and  requiring  answers  thereto  verdict  must  yield  to  the  special  find- 
is  to  ascertain  whether  the  jury  in  mak-  ings,  and  not  the  special  findings  to  the 
ing  up  its  verdict  has  properly  applied  general  verdict.  International  Wreck- 
the  law  as  given  by  the  court  to  the  ing,  etc.,  Co.  v.  McMorran,  73  Mich, 
facts  In  the  case.  Beecher  v.  Galvin,  467.  See  also  in/raf  VII.  4.  b.  To  Gen- 
71  Mich.  391.  eral  Verdict. 

The  purpose  of  the  statute  is  to  The  purpose  of  having  special  find- 
ascertain  and  separate  one  or  more  ings  is  to  know  what  the  rights  of  the 
controlling  facts,  to  the  end  that  the  parties  are  and  to  have  them  spread 
existence  or  nonexistence  of  some  fact  upon  the  record.  Durfee  v.  Abbott,  50 
upon  which  the. issue  turns  may  be  Mich.  479. 

deliberately  examined,  patiently  con-  4.  Evansville,  etc.,  R.  Co.  v.  Marohn, 

sidered,  and  expressly  found,  so  that  6  Ind.  App.  646;  McCullough  v.  Mam 

a  proper  judgment  may  be  rendered,  tin,   (Ind.   App.   1893)  35  N.  E.  Rep. 

according  to  the  truth  and  the  very  719;  Manning  v.  Gasharie,  27  Ind.  409) 

right  of  the  case.    Peninsular  Land  Maple  v.  Vestal,  114  Ind.  325* 
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exist ;  *  to  confine  juries  within  their  proper  sphere ;  *  and  to  enable 
a  party  more  effectually  to  secure  a  review  of  findings  of  fact.3 

Effect  on  How  Trial  and  Bills  of  Exceptions.  —  The  court  can  consider 
such  questions  and  answers  in  making  up  a  bill  of  exceptions  or 
in  granting  a  new  trial  on  the  ground  of  the  insufficiency  of  the 
evidence,4  and  in  many  instances  special  findings  will  render  a 
new  trial  unnecessary.5  Where  the  verdict  is  shown  by  the 
answers  to  the  interrogatories  to  be  founded  on  unsubstantial 
grounds  or  to  be  the  result  of  misconception,  it  will  not  be 
allowed  to  stand.8 

2.  Special  Verdicts  and  Special  Findings  Distinguished,  —  A  special 
finding  of  facts  in  response  to  interrogatories  is  essentially  differ- 
ent from  a  special  verdict,7  though  it  partakes  somewhat  of  the 

1.  Correcting  Wrong  Inferences. —  ground  for  their  conclusion,  it  is  the 
Cole  v.  Boyd,  47  Mich.  98.  duty  of  the  court  to  interfere  and  grant 

The  purpose  of  the  statute  in  allow-  a  new  triaL     Ford  v.  Central  Iowa  R. 

ing  special  questions  to  be  put  to  the  Co.,  69  Iowa  627. 

jury  is  to  enable  the  court  to  know  5.  See    in/ra,    I.    4.   Effect  to   Cure 

what  view  the  jury  takes  of  the  ma-  Errors,  and  VII.  4.  b.  To  General  Ver- 

terial  issues  and  to  correct  its  possibly  diet. 

wrong  inferences  from  the  facts  which  Obviating  Necessity  for  Hew  TriaL  — 

it  finds  to  exist.     Mechanics*  Bank  v.  "The  object  of  the  provision  in  regard 

Barnes,   86   Mich.  632,  citing  Cole  v.  to  special  findings  was  to  enable  the 

Boyd,  47  Mich.  98.  court  to  leave  the  case  to  the  jury  gen- 

2.  Red  ford  v.  Spokane  St.  R.  Co.,  9  e  rally,  but  to  control  their  general  ver- 
Wash.  55.  diet  by  findings,  which  would  render 

8.  Review  of  Findings  of  Fact. —  "Be-  a  second  trial  unnecessary,  in  cases 
fore  the  enactment  of  our  statute  en-  where  no  exceptions  were  taken,  or 
abling  a  party  to  ask  that  a  jury  shall  rather  to  prevent  the  necessity  of  ex- 
respond  to  interrogatories,  it  was  diffi-  ceptions  to  the  charge.  If,  in  such 
cult  to  have  placed  upon  the  record  of  cases,  the  court  instruct  a  jury  to  find 
a  trial  the  component  parts  of.  or  ele-  for  either  party,  provided  they  find  in 
merits  which  entered  into  and  formed,  a  certain  way  upon  certain  questions 
the  verdict  of  a  jury.  This  was  felt,  of  fact,  such  instructions  would  be  sub- 
and  considered  as  operating  injuri-  ject  to  exceptions,  and  error  in  any  of 
ously  in  many  instances,  because  of  them  would  send  the  case  back  for  a 
the  current  of  decisions  in  this  court  new  trial."  Moss  v.  Priest,  1  Robt. 
for  many  years  to  the  effect  that  a  ver-  (N.  Y.)  632. 

diet  in  a  civil  case  should  not  be  dis-  By  submitting  special  interrogate- 
turbed  on  the  evidence,  where  there  ries,  the  expense  and  delay  of  a  second 
was  proof  tending  to  sustain  it."  trial  may  of  ten  be  avoided,  and  by  this 
Buntin  v.  Rose,  16  Ind.  209.  See  also  practice  the  law  is  much  more  effect- 
Cole  v,  Boyd,  47  Mich.  98;  Benton  v.  ually  separated  from  the  fact  than 
St.  Louis,  etc.,  R.  Co.,  25  Mo.  App.  by  giving  hypothetical  instructions. 
156.  Lambert  v.  McFarland,  7  Nev.  159. 

4.  Noakes  v.   Morey,   30  Ind.    103;  6.  Pierce     v.    Woodward,    6     Pick. 

Southern  Kansas  R.  Co.  v.  Gorsuch,  (Mass.)  206;  Parrott  v.  Thacher,  9  Pick. 

47  Kan.  583;  Southern  Kansas  R.  Co.  (Mass.)  431. 

v.  Michaels,  49  Kan.  388;  Barstow  v.  7.  Manning  p.  Gasharie,  27  Ind.  399; 

Sprague,  40  N.  H.  27;   McMasters  v.  Todd  v.  Fenton,  66  Ind.  25. 

Westchester  County  Mut.  Ins.  Co.,  25  In  Sturgis  First  Nat.  Bank  v.  Peck, 

Wend.  (N.  Y.)  379.  8  Kan.  660,  special  findings  were  elab- 

Gronnd  for  New    Trial.  —  When    the  orately  discussed  in  an  able  opinion  by 

conclusion  reached  by  the  jury  in  a  Brewer,  J. 

general  verdict  appears  to  the  court  to  "  It  is  manifest,   of  course,  that  a 

be   wrong,   and    it  is  shown   by   the  special  finding  by  a  jury  upon  material 

special  findings  that  the  jurors  are  un-  questions  of   fact  submitted  to  them 

able  to  assign  any  certain  or  tangible  under  the  provisions  of  the  statute  is 

800  Volume  XX. 


fraturt  SPECIAL  INTERROGATORIES.  and  otgect 

same  nature.1  A  special  finding  is  a  response  to  a  single  inquiry 
directed  to  a  particular  fact  necessary  to  the  finding  of  a  general 
verdict,  while  a  special  verdict  is  a  finding  of  all  the  facts  proved 
or  admitted  at  the  trial.9  The  office  of  a  special  finding  is  that 
if  under  the  law  the  particular  facts  are  inconsistent  with  the 
general  verdict  the  former  shall  control  the  latter.3  Accordingly 
special  findings  must  always  be  coupled  with  a  general  verdict.4 
The  design  of  a  special  verdict  is  to  exhibit  the  facts  of  the  case 

not  a  special  verdict,  but  an  essentially  4.  Special    Finding!    Always  Coupled 

different   proceeding.    A  special  ver-  with  General   Verdict — Illinois.  -  Chi- 

dict  cannot  be  found  where  there  is  a  cago,  etc.,  R.  Co.  v.  Dunleavy,  129  III. 

general  verdict,  but  the  special  findings  132. 

of  fact  provided  for  by  the  statute  can  Indiana.  —  La    Grange    County    v. 

be  required  only  in  case  a  general  ver-  Kromer,  8  Ind.  446;  Morse  v.  Morse, 

diet  is  rendered.     But  while  this  is  so,  25  Ind.  156;  Manning  v.  Gasharie,  27 

much  light  in  relation  to  special  find-  Ind.   399;    Pea  v.   Pea,   35   Ind.  387; 

ings  upon  questions  of  fact,  and  their  Eudaly  v.    Eudaly,   37   Ind.  440;  In- 

office  and  objects,  may  be  derived  from  dianapolis  v.    Lawyer,   38    Ind.    348; 

the  1  ules  applicable  to  special  verdicts.  Hopkins  v.  Stanley,  43  I nd.  553 ;  Hodg- 

Both  forms  of  verdict  are  provided  for  son  v.   Jeffries,  52  Ind.  334;  Todd  v. 

by  the  same  statute,  and  they  must  Fenton,  66  Ind.  25;  Louisville,  etc.,  R. 

therefore  be  construed  as  being  in  pari  Co.  v.  Wood,  113  Ind.  544;  Summers 

materia.*1     Chicago,   etc.,   R.    Co.    v.  v.  Tarney,  123  Ind.  560. 

Dunleavy,  129  Hi.  143.  Kansas.  —  Sturgis  First  Nat.  Bank  v. 

1.  In  the  Nature  of  Special  Verdicts.  —  Peck,  8  Kan.  660;  Kansas  Pac.  R.  Co. 
McKinley  v.  Crawfordsville  First  Nat.  v.  Pointer,  14  Kan.  37. 

Bank,  118  Ind.  375;  Sage  v.  Brown,  34  Missouri.  —  Benton  v.  St.  Louis,  etc., 

Ind.    464;     Hazard    Powder    Co.     v,  R.  Co.,  25  Mo.  App.  155. 

Viergutz,  6  Kan.  47 1;  Tarbox  v.  Got-  New    York. — Carr  v.  Carr,  4  Lans. 

zian,  20  Minn.  139.  (N.  Y.)3I4. 

"These  special  findings  do  not  con-  Where  the  Court  Submits  Only  a  Part  of 

stitute  a    special  verdict,   under    the  the  Issues  to  a  jury  in  an  action  at  law, 

statute,  bui  may,  to  some  extent,  sub-  and  then  proceeds  to  take  evidence  and 

serve  I  he  same   purpose."     Manning  make   findings    upon    the    remaining 

v.  Gasharie,  27  Ind.  409.  issues  in  the  case,  and  bases  its  judg- 

2.  Montgomery  v.  Sayre,  91  Cal.  206;  ment  upon  all  such  findings,  it  will  be 
Chicago,  etc.,  R.  Co.  v.  Dunleavy,  129  presumed  on  appeal  that  a  jury  has 
111.  132;  Goldsby  v.  Robertson,  1  been  expressly  waived  as  to  the  issues 
Blackf.  (Ind.)  247;  Hazard  Powder  Co.  tried  and  determined  by  the  court. 
v.  Viergutz,  6  Kan.  471;  Louisville,  Montgomery  v.  Sayre,  91  Cal.  206. 
etc.,  R.  Co.  v.  Brice,  84  Ky.  298;  Crich  Court  May  Beqnire  Special  Findings,  but 
v.  Williamsburg  City  F.  Ins.  Co.,  45  Wot  Special  Verdict. —  Under  the  provi- 
Minn.  441.  sions   now    embodied    in   Code   Iowa, 

"The  Only  Substantial  Difference  be-  §  3727,  the  jury  may  in  its  discretion 
1  ween  a' special  verdict 'and  a*  special  render  either  a  general  or  a  special 
finding/  under  the  provisions  of  the  verdict,  or  the  court  may  require  that 
code,  is  this:  the  '  special  verdict '  it  render  a  special  verdict  (1.  *,,  special 
must  cover  the  issues,  or  some  one  or  findings)  where  it  also  renders  a  gen* 
more  of  them;  the  *  special  finding*  eral  verdict;  but  it  is  error  for  the 
may  embrace  only  a  particular  ques--  court  against  objection  to  direct  the 
tion  pertinent  to,  but  not  covering,  any  jury  to  render  a  special  verdict  only, 
of  the  issues,  although  it  may  be  con-  Schultz  v.  Cremer,  59  Iowa  182,  ap- 
trolling.  Any  finding  of  a  jury  that  proved  and  followed  in  Shadbolt,  etc., 
covers  an  issue  is  a  verdict.  This  is  in  Iron  Co.  v.  Camp,  80  Iowa  541,  wherein 
harmony  with  the  previous  rulings  of  it  was  said  that  the  decision  also  had 
this  court."  Toledo,  etc.,  R.  Co.  v,  something  of  support  by  way  of  corn- 
Hammond,  33  Ind.  379.  ment  in  Morgan  v.  Thompson,  60  Iowa 

8.  See   infra,  VII.  4.  b.   To  General  280.     See   also  infra,  VII.  1.  Necessity 

Verdict.                                           '  of  Answering. 
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in  such  manner  that  the  court  can  decide  according  to  law  and 
relieve  the  jury  from  the  necessity  of  deciding  legal  questions,1 
A  special  verdict  is  in  lieu  of  a  general  verdict.* 

S.  Issue  Out  of  Chancery  Distinguished.  —  An  issue  out  of  chan- 
cery is  discretionary  with  the  court  and  not  binding,  while  inter- 
rogatories under  the  statute  are  usually  compulsory  and  are  binding 
upon  the  court.8 

4.  Effect  to  Cure  Errors  —  a*  In  General.  —  The  answers  to 
the  interrogatories  sometimes  have  the  effect  of  curing  errors 
occurring  at  the  trial  by  showing  them  to  have  been  harmless  and 
of  no  effect  upon  the  general  verdict,4  but  to  have  this  effect  the 

1.  Goldsby  v.  Robertson,  i  Blackf.  123;  Idaho,  etc.,  Land  Imp.  Co.  v. 
(Ind.)  247;  Hendrickson  v.  Walker,  32  Bradbury,  132  U.  S.  509.  See  also 
Mich.  68.  Maxwell  v.  Boyne,  36  Ind.  120.    And 

A  Special  Verdict  Should  Include  All  see  article  Issues  to  the  Jury,  vol.  n, 

Questions  of  Fact  raised  by  the  plead-  p.  599. 

iags  and  necessary  to  determine  the  4.  California,  —  San    Jose,  etc.,   R. 

cause.     Phoenix  Water  Co.  v.  Fletcher,  Co.  v.  Mayne,  83  Cal.  566. 

23  Cat.  481 .  Colorado.  —  Rio  Grande  Southern  R. 

2.  Special  Verdict  in  Lieu  of  General  Co.  v.  Deasey,  3  Colo.  App.  196. 
Verdict.  —  Chicago,  etc.,  R.  Co.  v.  Dun-  Illinois.  —  Lake  Erie,  etc.,  K.  Co.  v. 
leavy,  129  III.  132;  Todd  v.  Fenton,  66  Moraln,  36  111.  App.  634. 

Ind.  25;  Toler  v.   Keiher,  81  Ind.  383;  Indiana,  —  Burgett  v.  Teal,  91  Ind. 

Sturgis  First   Nat.    Bank  v.   Peck,   8  260;  Woollen  v.  Whitacre,  91  Ind.  502; 

Kan.  660;  Benton  v.  St.  Louis,  etc.,  R.  Kuhns  v.  Gates,  92  Ind.  66;  McComas 

Co.,  25  Mo.  App.  155;  Hoppe  v.  Chi-  v.  Haas,  93  Ind.  276;  Bartlett  v.  Pitts- 

cago,  etc.,  R.  Co.,  61  Wis.  357.  burgh,  etc.,  R.  Co.,  94  Ind.  281;  Wor* 

"A  special  verdict  Is  that  by  which  ley  v.  Moore,  97  Ind.  15;    Rogers  v. 

the  jury  find  the  facts  only."     Little  State,  99  Ind.  218;   Barnett  v.   Feary, 

Rock,  etc.,   R.  Co.  v.  Miles,  40  Ark.  101   Ind.   95;    Sohn   v.  Cambern,  106 

326.  Ind.  302;  Porter  v.  Waltz,  108  Ind.  40; 

In  North  Carolina  the  jury,  in  civil  Evansville,  etc.,  R.  Co.  v.  Maddux,  134 

actions,  does  not  (ind  a  general  ver-  Ind.  578;  Cargar  v.  Fee,  140  Ind.  572. 

diet,    but  responds   to  specific  issues  Iowa.  —  Clark  v.  Ralls,  71  Iowa  189; 

eliminated  from  the  pleadings.     Bot-  Seekel  v.  Norman,  78  Iowa  254. 

toms  v.  Seaboard,  etc.,  R.  Co.,  109  N.  Massachusetts.  —  Spurrv.  Shelburne, 

Car.  72,  citing  McDonald  p.  Carson,  94  131  Mass.  429;  Lawlerv.  Earle,  5  Allen 

N   Car.  497,  and  Farrell  v.  Richmond,  (Mass.)  22. 

etc.,  R.  Co.,  102  N.  Car.  390.  Ohio.  —  Davis  v.  Guarnierl,  4s  Ohio 

Where  the  jury   responds    affirma-  St.  470. 

tively  or  negatively  to  the  issues  sub-  West  Virginia,—  Andrews  v.  Mundy, 

mitted    lo    it,    the  verdict  is  general  36  W.  Va.  22. 

although  there  be  several  issues;  but  Wisconsin. —  Harrlman  v.  Queen 
when  the  jury  states  the  facts  and  Ins.  Co.,  49  Wis.  71;  K no wl ton  r.  Mil- 
leaves  the  court  to  apply  the  law  aris-  waukee  City  R.  Co.,  59  Wis.  278;  Hart 
ing  upon  them,  the  verdict  is  special,  v.  Red  .Cedar,  63  Wis.  634;  Wright  v. 
Porter  v.  Western  North  Carolina  R.  Mulvaney,  78  Wis.  89. 
Co.,  97  N.  Car.  66.  Errors    Cured    by  Special  Findings  — 

3.  Warring  v.  Freear,  64  Cal.  54;  Illustrations.  —  The  admission  of  im« 
Goldman  v.  Rogers,  85  Cal.  574;  Mont-  proper  evidence  is  not  a  ground  of  re- 
gomery  v.  Sayer,  91  Cal.  206;  Sum-  versal  where  the  special  findings  show 
mers  v.  Greathouse,  87  Ind.  205;  Pence  the  testimony  elicited  to  have  been  im- 
v.  Garrison,  93  Ind.  345;  Jennings  v.  material.  Southern  Kansas  R.  Co.  v. 
Durham,  101  Ind.  391;  Ikerd  v.  Beavers,  Walsh,  45  Kan.  653. 

106  Ind.  483;  Reddick  v.  Keesling,  129  A  finding,  supported  by  the  evidence, 

Ind.  128;    Brundage  v.  Deschler,  131  that  a  road  was  a  public  highway  by 

Ind.   174;   Hairgrove  v.   Millington,  8  user    renders   immaterial    the   errors 

Kan.  480;   Taylor  v.  Collins,  51  Wis.  predicated  of  a  further  finding  that  the 
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answers  should  be  full  and  explicit  so  as  to  show  clearly  that  the 
errors  were  in  fact  harmless.1 

b.  Demurrer.  —  The  appellate  court  may  look  to  the  special 
findings  in  order  to  determine  whether  a  ruling  on  demurrer  was 
or  was  not  prejudicial  to  the  complaining  party.* 

Overruling  a  Demurrer  to  a  pleading  is  harmless  error  where  it 
appears  from  the  answers  to  special  interrogatories  that  the  jury 
found  the  facts  alleged  in  such  pleading  to  be  untrue.3  So  over- 
ruling a  demurrer  to  a  bad  paragraph  of  a  complaint  is  not  reversi- 
ble error  where  it  appears  affirmatively  from  the  answers  to 
interrogatories  that  the  verdict  was  based  upon  another  and  a 
good  paragraph;4  and  a  similar  rule  applies  to  the  overruling  of 
a  demurrer  to  a  bad  paragraph  of  an  answer.5 

Sustaining  Demurrer.  —  But  error  in  sustaining  a  demurrer  to  a  good 
pleading,  to  which  ruling  an  exception  is  duly  taken,  cannot  be 

town  was  estopped  to  deny  the  exist-  terial   by  the  fact  that  the  jurors,  in 

ence  of  such  highway.     Hart  v.  Red  answer  to  the  question,   "  Were  said 

Cedar,  63  Wis.  634.  sale  and    conveyance    fraudulent    in 

Error  in  Pleadings.  —  If  one  of  two  fact?"   say  that  they  cannot  answer. 

or  more  paragraphs  of  a  complaini  is  This  finding  is  not  against  fraud,  but 

good,  and  there  is  a  general  verdict  for  is  equivalent    to  a    verdict   of  "not 

the  plaintiff,  a  motion  in  arrest  cannot  proven,"  and  being  expressed  in  this 

be  sustained,   nor  error  assigned,  for  guarded   manner,    it  carries  upon  its 

want  of  facts  stated  in  the  complaint  face  the  proof  that  the  testimony  put 

or  in  any  paragraph,  especially  where  in  upon  this  point  had  some  influence 

the    answers  to  interrogatories  show  upon  the  minds  of  the  jurors.    Crane 

that  the  verdict  rests  in  part  at  least  v.  Reeder,  25  Mich.  303. 

on  the  good   paragraph.      Terrell   v.  The  findings  actually  made  in  re- 

Frazier,  79  Ind.  473.  sponse  to  specific  questions  do  not  cure 

Where    there    is  a  special   finding  the    errors    committed    on    the    trial, 

affirmatively  showing  that  all  of  the  where  some  proper  questions  are  not 

material  facts  were  established  by  the  answered  at  all,  and  some  that  are  an- 

evidence,  the  omission  from  the  com-  swered  are  in  such  form  that  the  re* 

plaint  of  even  an  essential  averment  is  spo rises  are  in  law  no  findings  at  all, 

not  available  for  the  reversal  of  the  and  cannot  be  made  the  basis  for  any 

judgment,  if  t  he  sufficiency  of  the  com*  conclusion.    Crane  v.  Reeder,  25  Mich, 

plaint  is  questioned  for  the  first  time  304. 

by  an  assignment  of  error  in  the  Su-  2.  Gilliland  v.  Jones,   144  Ind.   670 

preme  Court.     Sohn  v.  Cambern,  106  {citing  McComas  v.  Haas,  93  Ind.  276; 

Ind.  302.    .  Evansville,   etc.,    R.   Co.  v.  Maddux, 

Error  in  Damages.  —  In  Schafer  v.  134  Ind.   571;    Olds  v.   Moderwell,  87 

Smith,  63  Ind.  226,  the  jury  returned  a  Ind.  582]. 

general  verdict  for  the  plaintiff,  and  in  8.  Rogers  v.  State,  99  Ind.  218. 

answer  to  a  special  interrogatory  stated  Finding  Against  Truth  of  Faots  Averred, 

that  a  definite  amount  of  the  verdict  —  Where  the  jury  in  answer  to  special 

was  allowed  for  exemplary  damages,  interrogatories   finds  against  the  truth 

The  case  was  not  a  proper  one  for  ex-  of  facts    averred   in   a   pleading,    the 

emplary  damages.     It  was  held  that  overruling  to  such  pleading,  if  errone- 

as  the  amount  for  which  the  judgment  ous,   is   harmless  error.      Bartlett    v. 

was  erroneously  entered  was  definitely  Pittsburgh,  etc.,  R.  Co.,  94  Ind.  281, 

fixed  by  the  special  finding,  a  proper  citing  State  v.  Julian,  93  Ind.  292. 

case  was  presented  for  correcting  the  4.  Knight  v.    Knight,   6  Ind.   App. 

judgment  by  the  entry  of  a  remittitur,  268;    Barnett  v.    Feary,    101  Ind.  95; 

which  was  accordingly  done.  Taylor  v.  Wootan,  I  Ind.  App.  188. 

1.  Snficitney  of  Findings  to  Cnre  Errors.  5.  Demurrer    to    Answer.  —  Olds    v. 

-—Error  in  admitting  evidence  to  show  Moderwell,  87  Ind.  582;  McComas  v. 

fraud  is  not  cured  or  rendered  imma-  Haas,  93  Ind.  276. 
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cured  by  a  special  finding.1 

c  Instructions.  —  A  judgment  will  not  be  reversed  because 
of  an  erroneous  instruction  when  it  affirmatively  appears  from 
answers  to  interrogatories  that  such  instruction  did  not  influence 
the  jury  in  reaching  its  verdict.'  So  the  refusal  of  a  correct 
instruction  is  harmless  error  where  it  appears  by  the  answers  of 
the  jury  to  special  interrogatories,  in  accordance  with  the  weight 
of  the  evidence,  that  the  instruction  could  not  have  changed  the 
verdict.3  And  there  is  no  available  error  in  a  refusal  to  give  an 
instruction  which  is  predicated  upon  an  alleged  fact  which  the 
jury,  by  its  answqrs  to  interrogatories,  has  found  does  not  exist.4 

EL  Right  and  Duty  to  Submit — 1.  At  Common  Law — a.  In 
General  —  In  England.  —  Under  the  common  law  as  it  existed  in 
England,  a  jury,  possessing  the  unquestioned  right  to  return  in 
its  discretion  either  a  general  or  a  special  verdict,  could  not 
be  compelled  to  do  more,  the  court  having  no  power  to  require 
in  addition  to  a  general  verdict  findings  as  to  the  existence  of 
particular  facts.5 

1.  New  v.  Walker.  108  Ind.  365,  dis-  harmed  by  an  erroneous  instruction 
tinguishing  Sohn  v.  Cambern,  1 06  Ind.  given  or  by  the  refusal  of  a  proper 
302.  one,  the  error  is  immaterial.     Dickey 

2.  Hayden  v.  Souger,  56  Ind.  42,  26  v.  Shirk,  128  Ind.  278. 

Am.  Rep.  1;  Worley  v.  Moore,  97  Ind.  Where   the  jurors,   in   answer  to  a 

15;  Bedford,  etc.,  R.  Co.  v.  Rain  bolt,  special  question,  say  that  they  allow 

99  Ind.  551;  Cleveland,  etc.,  R.  Co.  v.  no  damages  because  of  a  certain  mat- 

Newell.    104    Ind.    264;     Woolery    v.  ter  referred  to  in  the  testimony,  the 

Louisville,  etc.,  R.  Co.,  107  Ind.  381;  refusal  of  the  court  to  instruct  them  to 

Porter  v.  Waltz,  108  Ind.  40;  Fisk  v.  disregard  such    matter  in  estimating 

Chicago,   etc.,   R.    Co.,  83   Iowa   253;  the  damages  furnishes  no  ground  for 

Ft.  Scott,   etc.,    R.  Co.  v.  Karracker,  complaint,   as    the    error,   if    any,   is 

46  Kan.  511;    Atchison,  etc.,   R.  Co.  harmless.     Leavenworth,  etc,  R.  Co. 

v,  McKee,  37  Kan.  592;  Hard  man  v.  v.  Paul,  28  Kan.  816,  10  Am.  &  Eng. 

Queen  Ins.  Co.,  49  Wis.  71.  R.  Cas.  490. 

The  expression  by  the  trial  judge  of  4.  Moore  v.  Lynn,  79  Ind.  299;  Trent- 

a  doubt  as  to  the  truth  of  certain  testi-  man  v.  Wiley,  85  Ind.  33;  Barnett  v. 

mony,  if  error,  is  immaterial  where  the  Feary,  101  Ind.  95. 

special  findings  show  that  the  jury  be-  Where   a    fact   has    been    specially 

lieved    such    testimony.       Wright   v.  found  by  the  jury,  a  refusal  to  instruct 

Mulvaney,  78  Wis.  89.  as  to  the  verdict  if  it  should  rind  the 

An  express  finding  of  a  jury,  by  a  fact   otherwise    becomes    immaterial, 

speciil  verdict  upon  a  particular  fact  Knowlton  v.  Milwaukee  City  R.  Co., 

in  dispute,  which  shows  that  the  case  59  Wis.  278. 

does  not  turn  upon  such  fact,  renders  5.  Devizes  v.  Clark,  3  Ad.  &  El.  506, 

the  instructions  of  the  court  upon  the  30  E.  C.   L.   135.     See  also  Da  vies  v. 

same  subject  immaterial,  unless  it  ap-  Lowndes,  1  Bing.  N.  Cas.  619,  27  E.  C. 

pears  that  such  finding  is  prejudicial  L.  515. 

and  that  the  charge  may  have  con-  Befasal  to  Find  Specially  Hot  Ground 

tributed     to     the    particular    finding,  for  New  Trial.  —  It  is  the  privilege  of  a 

Davis  v.  Guarnieri,  45  Ohio  St.  470.  jury  to  decline  finding  any  other  than 

3.  Kuhns  v.  Gates,  92  Ind.  66  [citing  a  general  verdict;  and,  therefore,  if 
White  v.  Jackson,  15  Ind.  156;  Wilds  the  judge  explains  to  the  jurors,  and 
v.  Bogan.  57  Ind.  453;  Parmlee  v.  they  clearly  understand,  that,  in  the 
Sloan,  37  Ind.  469].  absence  of  a  particular  fact,  the  plain- 

If  it  appears  affirmatively  from  an  tiff's  right  to  recover  will  depend  on  a 
interrogatory  and  the  answer  thereto  doubtful  legal  question,  and  the  judge 
that  the  complaining   party   was   not    requests  them  to  find  that  fact  if  satis- 
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In  United  states.  —  The  practice  of  having  the  jury  find  specially 
on  one  or  more  questions  of  fact,  at  the  time  when  its  general 
verdict  is  returned,  for  the  purpose  of  exhibiting  the  grounds 
upon  which  the  verdict  is  founded,  seems  to  have  been  first  dis- 
tinctly recognized  in  some  of  the  New  England  states  as  the  off- 
spring of  practical  utility  and  convenience  rather  than  as  the 
creature  of  legislative  enactment.1  In  these  jurisdictions  it  is 
held  that  the  presiding  judge  may  interrogate  the  jurors  when 
they  return  their  general  verdict  as  to  the  grounds  or  principle 
upon  which  they  found  it,*  or  he  may  instruct  them  to  return 
with  their  general  verdict  findings  as  to  certain  facts  the  existence 
of  which  is  material  to  the  rights  of  the  parties  constituting  the 
premises  from  which  the  conclusion  of  the  jury  is  derived.8  The 
answers  may  be  made  a  part  of  the  record  and  will  have  the  effect 
of  special  findings  of  the  facts  stated  by  them.4     But  the  court, 

fied  of  its  existence,  but  they  neverthe-  statement  in  court  that  they  have  not 

less  give  a  vetdict    for    the   plaintiff  read  a  paper  which  went  to  them  by 

generally,  and,  on  being  pressed,  re-  mistake  is   sufficient  evidence  of  the 

fuse  to  find   the   particular  fact,  the  fact.     Hix  v.  Drury,  5  Pick.  (Mass.)  296. 

court   will   not  set  aside  the  verdict.  In   Dorr  v.  Fenno,  12  Pick.  (Mass.) 

Devizes  v.  Clark,  3  Ad.  &  £1.  506,  30  521,  the  presiding  judge,  at  the  request 

E.  C.  L.  135.  of  the  defendant  and  with  the  consent 

1.  The  case  of  Hix  v.  Drury,  5  Pick,  of  the  plaintiff,  made  inquiries  as  to 
(Mass.)  302,  seems  to  be  the  first  in-  the  manner  in  which  the  juty  corn- 
stance  of  this  practice.  In  this  case  it  puted  interest.  It  was  held  that  neither 
was  held  that  the  jurors,  by  their  oath  party  could  thereafter  object. 

to  give  a  true  verdict,  were  as  much  Where  there  are  two  distinct  grounds 
bound  to  make  true  answers  in  court  on  which  a  verdict  of  a  jury  may  be 
touching  their  verdict  as  if  they  had  supported,  the  judge  may  properly  in- 
been  sworn  specially  for  that  purpose,  quire   of   the  jurymen  which  ground 

2.  Maine.  —  Smith  v.  Putney,  18  Me.  they  adopted.  Parrott  v.  Thacher,  9 
87;  Dyer  v.  Greene,  23  Me.  464;  Gor-  Pick.  (Mass.)  426. 

don  v.  Wilkins,  20  Me.  134;  Walker  v.  The   jurors    may   be   asked   by   the 

Bailey,  65  Me.  334.  judge  upon  what  grounds   they  have 

Massachusetts.  —  Hix  v.  Drury,  5  returned  their  verdict,  and  if  by  their 
Pick.  (Mass.)  296;  Pierce  v.  Wood-  answer  it  appears  that  they  have  pro- 
ward,  6  Pick.  (Mass.)  206;  Dorr  v.  ceeded  upon  an  erroneous  principle, 
Fenno,  12  Pick.  (Mass.)  521 ;  Spoor  the  verdict  maybe  set  aside.  Pierce 
v.  Spooner,  12  Met.  (Mass.)  281;  Lawler  v.  Woodward,  6  Pick.  (Mass.)  206. 
v.  Earle,  5  Allen  (Mass.)  22:  Mair  v.  Time  of  Inquiry.  —  In  Afaine,  in  Smith 
Bassett,  IT7  Mass.  356;  Spurr  v.  Shel-  v.  Putney,  18  Me.  91,  it  was  held  that  the 
burne,  131  Mass.  429;  Edwards  v.  inquiry  to  determine  whether  the  ver- 
Worcester,  172  Mass.  104;  First  Cong,  diet  of  a  jury  is  conformable  to  legal 
Church  v.  Holyoke  Mut.  F.  Ins.  Co.,  principles  must  be  made  at  the  time  of 
158  Mass.  475.  the  return  of  the  verdict. 

New  Hampshire.  —  Walker  v.  Saw-  In  New  Hampshire  it  has  been  held 

yer,  13  N.  H.  196;  Smith  v.  Powers,  15  in  Clough  v.  Clough,  26  N.  H.  24,  and 

N.   H.  546;  Johnson  v.   Haverhill,  35  Dearborn   v.  Newhall,  63   N.  H.  301, 

N.  H.  74;  Clough  v.  Clough,  26  N.  H.  that  this  may  be  done  after  the  jurors 

24;    Dearborn  v.  Newhall,  63   N.    H.  have  been   discharged  fiom  the  case 

301;  Norris  v.  Haverhill,  65  N.  H.  89.  and  have  separated. 

Rhode  Island. —  Wheeler  v.  Schroe-  8.  Mair  v.    Bassett,  117   Mass.   356; 

der,  4  R.  1.  383.  Allen  v.  Aldrich,  29  N.  H.  63;  Johnson 

Illustrations  of  Interrogatories.  —  The  v.  Haverhill,  35  N.  H.  74;  Barstow  v. 

jurors  are  bound  by  their  oath  to  make  Sprague,  40  N.  H.  27. 

true  answers  to  inquiries  by  the  court  4.  Effect  of  Answers.  —  Spurr  v.  Shel- 

touching  their  verdict;  therefore  their  burne,  131  Mass.  429 
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by  putting  questions  to  the  jurors,  is  not  bound  to  receive  every 
fact,  relevant  and  irrelevant,  which  they  may  think  proper  to  state 
in  reply.1  It  is  said  that  the  practice  of  questioning  the  jurors 
as  to  the  grounds  of  their  opinions  should  not  be  encouraged.9 

in  Yew  York,  before  the  code,  the  court  might  submit  written 
interrogatories  to  the  jury.8 

b.  DiscRETlbN  OF  COURT.  —  In  general  this  practice  has  been 
held  to  rest  within  the  sound  discretion  of  the  court,  to  be  exer- 
cised for  the  promotion  of  justice  or  the  prevention  of  unneces- 
sary litigation,4  and  no  exception  lies  to  the  action  of  the  court 
in  this  regard.* 

c.  Consent  of  Parties.  —  In  the  absence  of  statute  it  is 
usually  held  that  the  consent  of  the  parties  is  not  necessary  to 
authorize  the  court  to  question  the  jury  or  submit  interrogatories 
to  it.6 

1.  Dorr  v.  Fen  no,  12  Pick.  (Mass.)  tent  of  the  jury,  or  that  the  jury  may 

521.  again  be  sent  out  for  further  deli  be ra- 

8.  Praotioe  Hot  Bnoovraged.  —  Parrott  tion,  if  any  material  question  appears 

v,  Thacher,  9  Pick.  (Mass.)  426.  not  to  have  been  determined  by  them." 

This  power  is  a  discretionary  power,  Dorr  v.  Fenno,  12  Pick.  (Mass.)  521. 

which  the    court   will    exercise    very  Effeet  of  Charge  on  Sight  to  Intern* 

sparingly,    and    with    great    caution,  gate. —  In  Mair  v.  Bassett,  117  Mass. 

Walker  v.  Bailey,  65  Me.  354;  Dorr  v.  356,   the  judge,   at    the  close  of  his 

Fenno,  12  Pick.  (Mass.)  521.  charge,  said  to  the  jury:    "  I  shall. 

The  court  is  not  disposed  to  disturb  when  you  come  in,  if  you  find  for  the 
verdicts  by  making  unnecessary  in-  plaintiff,  ask  you  upon  which  count  you 
quiries,  but  where  the  judge  is  stir-  find.  *  *  *  If  you  find  for  the  de- 
prised  by  the  verdict  it  is  not  unusual  fendant  you  need  not  say  anything 
to  ask  the  jury  upon  what  piinciple  it  more."  The  jury  returned  a  verdict 
was  found.  Pierce  v.  Woodward,  6  for  the  defendant.  It  was  held  that 
Pick.  (Mass.)  206.  the  judge  was  not  precluded,  by  reason 

8.  McM asters  v.  Westchester  County  of  the  above  statement  in  the  charge, 

Mut.  Ins.  Co.,  25  Wend.  (N.  Y.)  379.  from    asking    the  jurors    upon    what 

4.  Interrogatories       Discretionary.  —  ground  they  based  their  verdict. 

Dorr  v.  Fenno,  12  Pick.  (Mass.)  521;  0.  Ho  Bxoeption. —  Mair  v.   Bassett, 

Spoor  v.  Spooner,  12  Met.  (Mass.)  281;  117  Mass.  356;  Spurr  v.  Shelburne,  131 

Mair  v.  Bassett,  117  Mass.  356;  Spurr  Mass.  429;  Spoor  z.  Spooner,  12  Met. 

v.  Shelburne,  131  Mass.  429;  Lawlerv.  (Mass.)  281. 

Earle,  5  Allen  (Mass.)  22;  Barstow  v.  Where     the     circumstances    under 

Sprasrue,  40  N.  H.  27.  which  the  question  was  put  are  not 

"  The  presiding  justice  has  a  discre-  fully  disclosed,  the  general  verdict  will 

tionary  power  to  make  such  inquiries  not  be  disturbed  upon  exceptions  be- 

of  the  jury  in  relation  to  the  business  cause  the  court  asked  the  foreman  of 

before  them  as  the  proper  adminisira-  the  jury  on  which  of  two  grounds  it 

tion  of  justice  may  require.     Such  has  had  been  rendered.     Edwards  v.  Wor- 

ever  been  the  usage  of  this  court.     It  cester,  172  Mass.  104. 

sometimes  happens   that  the  verdict  6.  Consent  Hot  Hoosssary.  —  Methodist 

first  returned  by  the  jury  is  not  entirely  Episcopal  Parish  v.  Clarke,  74  Me.  no; 

certain,  or  does  not  precisely  meet  the  Dorr  v.  Fenno,  12  Pick.  (Mass.)  521; 

issue  joined,  or  some  of  the  issues  do  Johnson   v.    Haverhill,   35  N.   H.  74; 

not  appear  to  be  definitely  found.     In  Barstow   v.   Sprague,   40    N.    H.    27; 

such  cases,  before  the  verdict  can  be  Richardson  *.  Weare,  62  N.  H.  80. 

drawn  in  form.it  is  not  only  proper.  Objection  of  Both  Parties. —  Questions 

but  necessary,   to  ascertain   from  the  may  be  submitted  against  the  objec- 

jury  the  real  meaning  of  their  finding,  tions    of    both    parties.      Barstow    v* 

that   when   the   verdict  is  affirm -d  it  Sprague,  40  N.   H.  27;  Richardson  v. 

may  with  certainty  express  the  true  in-  Weare,  62  N.  H.  80. 
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<£  Necessity  of  General  Verdict. —In  the  absence  of 

statute  the  court  cannot  direct  a  return  of  answers  to  questions 
unless  the  jury  also  returns  a  general  verdict.1 

2.  Under  Statutes  —  a.  In  General.  —  Statutory  provisions 
exist  in  many  states  regulating  the  practice  in  respect  to  sub- 
mitting special  interrogatories  to  juries.*     These  statutes  are  not 

Presence  and  Consent  of  Counsel.  —  The  When  special  interrogatories  are  to 

presiding  judge  at  a  trial  may  inquire  be  submitted,   it   wiil    be    taken    for 

of  the  jurors,  in  the  absence  and  with-  granted  that  the  parlies  assent,  unless 
out  the  consent  of  counsel,  on  what    they  objecl   at  the  time  and  before  the 

ground  they  found  their  verdict;  and  jury  retires.     Allen  v.  Aldrlch,  29  N. 

their  reply  to  such  inquiry  may  be  con-  H.  63. 

sldered  by  the  appellate  court  in  de-  1.  Walker  v.  Sawyer,  13  N.  H.  191; 

termining  the  materiality  of  questions  Willard    v.    Stevens,   24   N.    H.    271* 

presented    on    a  bill     of    exceptions.  Allen  v.  Aldrich,  29  N.  H.  63;  Johnson 

Lawler  v.  Earle.  5  Allen  (Mass.)  22.  v.  Haverhill,  35  N.  H.  74. 

In  New  Hampshire  the  consent  of  the  2.  Statutory  References.  —  See  In  gen- 
parties  is  necessary  where  the  case  is  eral  Code  Iowa,  §8  3727,  3728;  Gen. 
tried  upon  the  general  issue.  Thus,  Stat.  Kan.,  c.  95,  §§  296,  297;  Bullitt's 
in  such  case,  the  court  cannot  submit  a  Civ.  Code  Ky.  (1895),  §  317;  Comp. 
particular  question  of  fact  to  the  jury,  Laws  Mich.,  §  10237;  Stat.  Minn.  (1894), 
to  be  found  and  returned  by  the  ver-  §§  5380,  5381;  Rev.  Stat.  Mo.  (1889), 
diet,  except  by  the  consent  of  the  par-  §  2162  (repealed  —  see  Anderson  v. 
ties.  But  if  the  parties  consent  to  have  McPike,  41  Mo.  App.  328);  Code  Civ. 
a  question  submitted  to  the  jury,  for  Pro.  Mont.,  §  1101;  Code  Civ.  Pro. 
the  purpose  of  rinding  a  particular  Neb.,  §§  293,  294'  Gen.  Stat.  Nev.v 
fact,  the  answer  of  the  jury  rinding  §  3199;  Code  Civ.  Pro.  N.  Y.,  §§  1187, 
that  fact  is  conclusive  so  far  as  that  1188;  Clark's  Code  Civ.  Pro.  N.  Car. 
trial  is  concerned.  And  the  answer  of  (1891),  §§  409-410;  Rev.  Codes  N.  Dak., 
the  foreman  of  the  jury  is  to  be  taken  §  5445;  Bates's  Annot.  Stat.  Ohio 
as  the  answerof  the  jury,  no  objection  (1897),  §§  5201,  J202;  Hill's  Annot. 
being  made  by  any  other  juror.  Walker  Laws  Oregon,  §§  215,  216;  Comp. 
v.  Sawyer,  13  N.  H.  191.  See  also  Laws  Dak.,  §  5061;  Rev.  Stat.  Utah, 
Allen  v.  Aldrich,  29  N.  H.  63;  Willard  §  3163;  Ball.  Annot.  Codes  &  Stat. 
r.  Stevens,  24  N.  H.  276;  Devizes  v.  Wash.  (1897),  §§  5021,  5022;  Code  W. 
Clark,  3  Ad.  &  El.  506,  30  E.  C.  L.  135.  Va.,  c.   131,  §  5j  Stat.  Wis.,  6§  2858- 

Qualification  0/  Rule.  —  In   Johnson  2860.     And  see  Willson  v.   Pnelps,  86 

v.  Haverhill,  35   N.  H.  74,  it  was  held  Iowa  735. 

that  the  rule  requiring  the  consent  of  Type  of  Statute.  —  Code  Iowa%  §  3727, 

the  parties  for  the  submission  of  ques-  is  as  follows:  M  The  jury,  in  any  case 

tions  as  to  particular  facts  when  the  in  which  it  renders  a  general  verdict, 

trial  is  upon  the  general  issue  applies  may  be   required   by  the  court,   and 

where  the  ditection  of  the  court  is  to  must  be  so  required  on  the  request  of 

return  the  special  findings  instead  of  a  any  party  to  the  action,  to  find  specially 

general  verdict;  that  where  the  direo  upon  any  particular  questions  of  fact, 

tion  is  to  return  special  findings  with  to   be   stated  to  it  in  writing,   which 

the  general  verdict,  no  consent  is  re-  questions  of  fact  shall  be  submitted  to 

quired.     But  where  the  special  findings  the  attorneys  of  the  adverse  party  be- 

are  to  be  in  lieu  of  a  general  verdict,  fore    argument    to  the  jury   is  com- 

they  constitute  a  special  verdict,  rather  menced." 

than  the  special  findings  under  consid-  In  Missouri    the    statute   in   regard 

eration.  to  special  interrogatories  was  in  force 

Consent  Presumed  in  Absence  of  Objee-  but  for  a  comparatively  brief  period. 
tion.  —  Objeclion  must  be  made  before  Anderson  v.  McPike,  41  Mo.  App.  328. 
the  case  goes  to  the  jury,  or  the  par*  In  North  Carolina  the  court  has  the 
ties  will  be  deemed  to  have  consented,  power,  under  Code  Civ.  Pro.,  §  409, 
Willard  v.  Stevens  24  N.  H.  276;  to  direct  a  special  finding  upon  an  issue 
Walker  v.  Sawyer  13  N.  H.  191;  Bar-  in  an  action  for  an  account  and  settle- 
stow  v.  Sprague,  40  N.  H.  27;  Richard-  ment  of  a  trust  fund,  and  so  also  in  all 
son  v.  Weare,  62  N.  H.  80.  other  cases  except  where  the  suit  is  for 
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in  violation  of  the  ancient  mode  of  trial  by  jury,1  and  should  be 
liberally  construed.2 

b.  AT  REQUEST  OF  PARTIES  —  Submission  Discretionary.  —  Under 
some  statutes  it  is  held  to  be  discretionary  with  the  trial  court  to 
submit  requested  interrogatories,3  and  neither  party  has  the  right 
to  dictate  the  terms  of  any  particular  question  to  the  jury,  but  it 

"  money  only  "  or  "  specific  real  prop-  3.  Arkansas.  —  St.    Louis,    etc..    R. 

eity.M     Forsyth  County  v.  Lash,  89  N.  Co.  v.  Jones,  59  Ark.  105. 

Car.  159.  California.  —  American  Co.  v.  Brad- 
Condemnation  Proceeding!.  —  There  is  ford,  27  Cal.  360. 

no  provision  in  the  Michigan  statute  Idaho.  —  Lufkins  v.  Collins,  2  Idaho 

relative  to  condemnation  proceedings  234. 

authorizing  the  submission  of  special  Kansas.  —  Topeka  v.  Tuttle,  5  Kan. 

questions  to  the  jury.     It  is  therefore  311;  Hairgrove  v.  Millingion,  8  Kan. 

not  error  to  refuse  to  submit  special  480.     Hut  under  a  later  statute  the  duty 

interrogatories,  or  to  compel  the  jury  to  submit  interrogatories  is  mandatory. 

to  answer  such  interrogatories  if  sub-  See  infra,  this  section,  the  paragraph 

milled.     Toledo,  etc.,  R.  Co.  v.  Cam-  Submission  Mandatory,  and  notes. 

pau,  83  Mich.  31.     To  the  same  effect  Kentucky.  —  Louisville,  etc.,  R.  Co. 

is  Grand  Rapids  z:  Luce,  92  Mich.  92,  v.  Brice,  84  Ky.  298. 

wherein  it  was   held  that   How.  Stat.  Minnesota.  —  McLean  v.  Burbank,  12 

Mich.,  §  7606,  as  amended  by  Laws  Minn.  530;  Jaspers  v.  Lano,  17  Minn. 

1885,   Act  No.  15,  does  not  apply  to  296;  litis  v.  Chicago,  etc.,  R.  Co.,  40 

condemnation   cases.      Citing  Toledo,  Minn.   273;    Stensgaard    v.    St.    Paul 

etc.,  R.  Co.  v.  Campau,  83  Mich.  31.  Real  Estate  Title  Ins.  Co.,  50  Minn. 

Mandamus. —  It  is  doubtful  wheiher  429. 

the  Michigan  statute  providing  for  the  Nebraska.  —  Kay   v.    Noll,   20  Neb. 

submission  of  special  questions  to  a  380;  Floaten  v.  Ferrell,  24  Neb.  347; 

jury  applies  to  the  trial  of  an  issue  of  Felton  v.  Moffett,  29  Neb.  582;  North 

fact  framed  in  the  Supreme  Court  in  a  Bend  First  Nat.  Bank  v.  Miltonberger, 

mandamus  case,  and  sent  down  to  the  33  Neb.  847;  Murphy  v.  Gould,  40  Neb. 

circuit  for  trial.     The    circuit    judge  728;  Atchison,  etc.,  R.  Co.  v.  Lawler, 

cannot  restrict  the  scope  of  the  inquiry  40  Neb.  356;    Union   Pac.   R.   Co.   v. 

ordered,  and  it  is  not  certain  that  he  Cobb.  41  Neb.  120,  following  Atchison, 

can  enlarge  it.     Miner  v.  Vedder,  66  etc.,  R.  Co.  v.  Lawler,  40  Neb.  356. 

Mich.  101.  New  York.  —  Moss  v.  Priest,  1  Robt. 

1.  Adams  v.  Louisville,  etc.,  R.  Co.,  (N.  Y.)  632. 

82  Ky.  603.  Ohio.  —  Cleveland,   etc.,    R.   Co.   v. 

Statute  Does  Not  Prohibit  Special  Ver-  Terry,  8  Ohio  St.  570. 
dicta.  —  The  power  to  find  special  ver-  Oregon. — Swift  v.  Mill  key,  14  Ore- 
diets  is  not  taken  away  by  a  statute  gon  59;  Knahtlap.  Oregon  Short  Line, 
authorizing  special  questions  to  be  etc.,  R.  Co.,  21  Oregon  136;  Wild  v. 
submitted  to  the  jury;  the  statute  con-  Oregon  Short  Line,  etc.,  R.  Co.,  21 
templates  the  putting  of  special  ques-  Oregon  159. 

tions     in    explanation   of    a    general  South  Dakota. — National    Refining 

verdict,  but  in   no   way  destroys  the  Co.  v.  Miller,  1  S.  Dak.  548;  Enos  v. 

competency  of    the    former    practice.  St.  Paul  F.  &  M.  Ins.  Co.,  4  S.  Dak. 

Hendrickson  v.   Walker,  32   Mich.  68,  639. 

citing  Keeler  v.  Robertson,  27  Mich.  Texas.  —  Cole  v.  Crawford,  6g  Tex. 

116.  124. 

2.  Peninsular    Land    Transp..   etc.,  Utah.  —  Webb  v.   Denver,  etc.,   R. 
Co.  v.  Franklin   Ins.  Co.,  35  W.  Va.  Co..  7  Utah  17. 

666.  Washington.  —  Pencil  v.  Home  Ins. 

Policy  of  Submission  Legislative  Ques-  Co.,  3  Wash.  485. 

tion.  —  The  question  of  the  wisdom  or  West    Virginia.  —  Wheeling  Bridge 

propriety  of  permitting  the  submission  Co.  v.  Wheeling,  etc..  Bridge  Co.,  34 

of  special  questions  to  the  jury  is  one  W.  Va.  155;  Peninsular  Land  Transp., 

to  be  addressed  to  the  legislature,  and  etc.,  Co.   v.  Franklin  Ins.  Co.,  35  W. 

not  to  the  courts.    Harbaugh  v.  Cicott,  Va.  666;  Andrews  v.   Mundy,  36  W, 

j3  Mich.  241,  Va.  22. 
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is  the  province  of  the  court  to  determine  what  particular  facts  the 
jury  shall  find  specially.1 

This  Discretion  Is  Hot  Purely  Arbitrary,  however,  but  is  a  sound  legal 

discretion  subject  to  review  on  appeal.9     Unless  there  has  been 

Wisconsin*  —  Schatz  v.  Pfeil,  56  Wis.  the   proceeding    is    one  in  equity  in 

429.  which  the  parties  are  not  entitled  to  a 

'  The  right  of  a  party  to  have  all  jury  as  a  matter  of  right,  and  in  which 

interrogatories  he  asks  submitted   to  the  court  has  a  discretion  whether  to 

the  jury  and   answered   is  not  abso-  send  or  not  to  send  issues  to  a  jury, 

lute."     Bueizier  v.  Jones,  85  Iowa  721,  Hairgrove  v.  Millington,  8  Kan.  480. 

citing  Scagel  v.  Chicago,  etc.,  R.  Co.,  2.  Peninsular  Land  Trans  p.,  etc.,  Co. 

83  Iowa  380.  v.   Franklin  Ins.  Co.,  35  W.  Va.  666; 

Refusal  of  Proper  Bequests.  —  "  It  is  McKelvey  v.  Cheaspeake,  etc.,  R.  Co., 

discretionary  with  the  trial  judge  or  35  W.  Va.  500. 

court  to  submit  special  findings  or  not,  The  Discretion  Is  Hot  Absolute,  but 
however  proper  or  pertinent  they  may  must  be  soundly  and  reasonably  exer- 
be  in  substance,  or  sufficient  in  form."  cised,  and  its  exercise  may  be  reviewed, 
Atchison,  etc.,  R.  Co.  v,  Lawler,  40  as  may  the  exercise  of  other  discretion- 
Neb.  367  [citing  Topeka  v.  Tuttle,  5  ary  poweis.  The  only  question  is, 
Kan.  311;  Hairgrove  v.  Millington,  8  Was  there  an  improper  abuse  of  the 
Kan.  480;  Floaten  v.  Ferrell,  24  Neb.  discretionary  power  of  the  trial  court 
353;  Nebraska,  etc.,  Ins.  Co.  v.  or  an  improper  exercise  of  it?  Atchi- 
Christiensen,  29  Neb.  581;  Adams  Ex-  son,  etc.,  R.  Co.  v.  Lawler,  40  Neb. 
press  Co.  v.  Pollock,  12  Ohio  St.  618;  356,  criticising  Knahtla  v.  Oregon  Short 
Webb  v.  Denver,  eic,  R.  Co.,  7  Utah  Line,  etc.,  R.  Co.,  21  Oregon  136,  and 
17;  Ward  v.  Busack,  46  Wis.  407].  Swift  v.  Mulkey,  14  Oregon  59,  which 

Under  a  Statute  Providing   that   the  cases  hold  that  the  discretion  of  the 

Court  "May"  Instruct  the  jury  to  find  trial  court  is  not  subject  to  review, 

upon  particular  questions  of  fact,  etc.,  Baling  Hot  Based  on  Discretion.  —  In 

it  was  objected  that  this  provision  con-  Jaspers  v.   Lano,  17  Minn.  273,  it  was 

ferred  a  power  but  not  a  discretion  on  held  that  where  the  court  refuses  to 

the  court  so  to  instruct  the  jury,  but  ic  direct  the   jury  to  answer  a  special 

was  held  otherwise.     McLean  v.  Bur-  interrogatory,  and  submits  it  with  in- 

bank,  12  Minn.  530.  structions  that  the  jury  may  answer  it 

Discretion  of  Court  in  Beplevin.  —  In  or  not  in  its  discretion,  this  ruling  be- 
Wisconsin  the  court  has  a  discretion  as  ing  made  not  as  a  matter  of  discretion 
to  submitting  questions  for  a  special  but  because  ihe  court  supposed  that  it 
verdict  in  replevin  (Stat.  Wis.,  §  2858);  had  not  the  power  to  enforce  a  per- 
and  where  a  majority  of  the  questions  emptory  direction,  the  question  is  ma- 
requested  were  answered  by  a  verdict  terial,  and  the  error  is  reversible.  The 
in  the  form  usual  in  replevin,  and  the  court  said:  "  He  [the  judge]  had  the 
other  questions  were  immaterial  in  power  in  the  exercise  of  a  sound  dis- 
view  of  the  verdict  rendered,  it  was  cretion,  but  he  thought  that  he  had 
held  that  there  was  no  error  in  refus-  not;  therefore  he  did  not  make  a  rais- 
ing to  submit  such  questions.  Singer  taken  use  of  his  power,  but  a  mistake 
Mfg.  Co.  v.  Sammons,  49  Wis.  316.  as  to  its  existence.     *    *    *    He  might 

1.  American  Co.  v.  Bradford,  27  Cal.  have  directed  the  jury  to  give  a  specific 
365;  Lufkins  v.  Collins,  2  Idaho  234.  answer  to  questions  proposed  in  writ- 
Issues  Made  Up  under  Direction  of  Court,  ing,  or  he  might  have  refused  to  direct 
—  Special  issues  are  to  be  made  up  them  to  do  so,  but  it  would  be  error  in 
under  the  direction  of  the  trial  court,  him  to  refuse  for  the  reason  that  he 
and  its  refusal  to  submit  such  issues  had  no  power  to  direct  them  to  give 
will  not  be  reviewed  on  appeal  except  such  answer."  Citing  Russell  v.  Conn, 
when  it  is   made  apparent   that    the  20  N.  Y.  81. 

rights  of  the  party  tendering  such  is-  Submission  Mandatory  in  Proper  Cases. 

sues  were  attainable  only  by  a  general  —  In  Idaho,   Rev.  Stat.   1887,  §  4397, 

verdict.      Burleson    v.    Burleson,    28  provides  that  "  the  court  may  direct  a 

Tex.  383.  jury  to  find  a  special  verdict  in  writing 

Proceeding  in   Equity.  —  The    above  upon  all  or  any  of  the  issues."    This 

role  is  particularly  applicable   where  was  held  to  confer  a  discretion  upon 
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an  abuse  of  discretion  in  that  regard,  however,  the  action  of  the 
court  in  submitting  or  refusing  to  submit  requested  interroga- 
tories will  not  be  disturbed.1 

Submission  Mandatory.  —  In  other  states  when  the  submission  of  a 
question  which  is  proper  in  form  and  substance  is  properly 
requested,  it  is  mandatory  on  the  court  to  submit  it  to  the  jury 
for  a  special  finding,'  and  a  refusal  to  do  so  is  generally  reversi- 

the  court  which  must  be  soundly  exer-  Plunkett,  25  Kan.  188;  Wyandotte  v, 

clsed  by  the  court  and  which  is  subject  Gibson,   25   Kan.   236;    Missouri   Pac. 

to  review  as  any  other  discretionary  R.  Co.  v,  Holley,  30  Kan.  465;  Foster*, 

power  when   not   properly  exercised.  Turner,  31  Kan.  58;  Wichita,  etc.,  R. 

It  was  accordingly  held  that  it  is  the  Co.   v.   Fechheimer,  36  Kan.  45;  Chi- 

mandatory  duty  of  the  court  to  submit  cago,  etc.,  R.  Co.  v.  Townsdin,  38  Kan. 

special  issues  at  the  request  of  parties  78;  Elliott  v,   Reynolds,  38  Kan.  274; 

when  the  issues  are  of  a  complicated  Leroy,    etc.,   R.   Co.   v.   Anderson,  41 

nature,  and  that  a  refusal  to  do  so  is  Kan.  528,  American  Cent.  Ins.  Co.  v. 

reversible  error.     Burke  v,  McDonald,  Hathaway,    43    Kan.    399;    Jones    v. 

2  Idaho  646.  Annis,  47  Kan.  478;  McPheeters  v.Birk, 

Under  the  Kansas  Statute,  the  right  nf  48   Kan.    784;    Warden   v.    Reser,    38 

the  court   to  direct   the  jury  to  find  Kan.  86. 

specially  is  purely  discretionary,  and        Michigan,  —  People    v,    Marion,   29 

the   refusal  of   ihe  court  so  to  direct  Mich.  32;  Harbaugh  v,  Cicott,  33  Mich, 

cannot  be  assigned  for  error.     Topeka  241;  Swift  v,  Plessner,  39  Mich.  178; 

vt  T uttle,  5  Kan.  311.  Farns worth    v.    Coots,  46  Mich.  117; 

1.  Only  Abuse  of  Discretion  Reviewed.  Beecher  v.  Galvin,  71  Mich.  391;  Bab- 

—  McLean  v,  Burbank,  12  Minn.  530;  bitt  v,  Bumpus,  73  Mich.  331;  Inter- 
Floaten  v.  Ferrell,  24  Neb.  347;  Felton  national  Wrecking,  etc.,  Co.  v.  Mc- 
v.  Moffett,  89  Neb.  582;  Alchison,  etc.,  Morran,  73  Mich.  467;  Harrison  v. 
R.  Co.  if.  Lawler,  40  Neb.  356;  Murphy  Detroit,  etc.,  R.  Co.,  79  Mich.  409; 
tf.  Gould,  40  Neb.  728.  Sherwood  v.  Chicago,  etc.,  R.  Co.,  82 

8.  Mandatory  Duty  to  fMnoiX— Illinois.  Mich.   374;    Zucker    v.    Karpeles,   88 

—  Starr  &  Curt.  Annot.  Stat.  111.  (1896),  Mich.  413;  Hemenway  v.  Burnham, 
c.   no,   par.   102;   Cleveland,  etc.,   R.  90  Mich.  227. 

Co.  v,  Ooerr,  41  111.  App.  530;  Bagley        Missouri,  —  Benton  v.  St.  Louis,  etc., 

r*  Grand  Lodge,  etc.,  131  111.  498.  R.  Co.,  25  Mo.  App.  155. 

Indiana.  —  Bird   v.    Lanius,   7    Ind.         Wisconsin, —  Davis  v.  Farmington, 

615;  Allen   v,   Davison,    16   Ind.   417;  42  Wis.  425. 

Noble  v,  Enos,  19  Ind.  72;    Manning        One  of   the  Clear  Legal  Bights  of   a 

v.  Gasharie,  27  Ind.  399;  Toledo,  etc.,  party  to  an  action  is  to  have  material 

R.  Co.   v.    Hammond,    33    Ind.    379;  questions  of  fact  that  are  based  upon 

Campbell   v.   Frankem,    65    Ind.    591;  competent  evidence  and  within  the  is- 

Pitzer  vt  Indianapolis,  etc.,  R.  Co.,  80  sues  of  the  case  submitted  10  and  an- 

Ind.  569;  Clegg  v.  Waterbury,  88  Ind.  swered  by  a  jury  upon  proper  request 

21;  Miller  p.  White  River  School  Tp.,  made  to  the  trial  court.     McPheeters 

101  Ind.   503;    Frank   v.    Grimes,    105  v.  Birk,  48  Kan.  784  [citing  American 

Ind.  347;  Kopelke  v.  Kopelke,  112  Ind.  Cent.   Ins.  Co.  v,  Hathaway,  43  Kan. 

435;     McCullough    v.     Martin,    (Ind.  399;    Wichita,   etc..    R.    Co.   v.    Fecb- 

App.  1893)  35  N.  E.  Rep.  719.  heimer,  36  Kan.  45]. 

Iowa.  —  Code,  §  3727;  Scagel  v.  Chi-        Where  instructions  are  asked  in  due 

cago,  etc.,  R.  Co.,  83  Iowa  380;  O'Leary  time,    the  court   should,   if    they  are 

v.    German-American    Ins.    Co.,    100  properly  framed,  always  submit  them 

Iowa  399.  to  the  jury.     Lambert  v.  McFarland,  7 

Kansas. — Sturgis  First  Nat.  Bank  Nev.  159. 
v.  Peck,  8  Kan.  660;  Leavenworth,  etc.,  "  It  is  the  right  of  a  party  to  have 
R.  Co.  v.  Rice,  10  Kan.  426;  Wyandotte  the  jury  find  upon  facts  which  fall 
v*  White,  13  Kan.  19T;  Bent  v,  Phil-  within  the  scope  of  the  issues  in  the 
brick,  16  Kan.  191;  Briggs  v.  Eggan,  case,  by  answers  to  special  interroga- 
te Kan.  591;  Johnson  v.  Husband,  22  tories.  The  court  may  control  the 
Kan.   277;  Atchison,   etc.,    R.   Co.    v.  form  of  the  interrogatories  and  judge 
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ble  error,1  though  under  special  circumstances  the  error  may  be 
harmless  And  not  ground  for  reversal.*  The  failure  of  the  court 
to  submit  questions  requested  must  be  specifically  objected  to  or 
the  objection  will  be  waived.8 

Court  Determine*  Propriety  of  Bequest.  —  It  is  not  every  request  that 

fihbuid  be  submitted  to  the  jury.  The  court  should,  at  the  time 
when  the  jury  is  instructed,  determine  for  itself  whether  the 
special  interrogatories  are  or  are  not  such  as  should  be  submitted.4 

If  a  Specie!  Verdict  Has  Been  Demanded,  interrogatories  cannot    be 

of  their  propriety,  but  when  properly  47  Kan.  478;  Briggs  v.  Eggan,  17  Kan. 

asked  for  it  is  error  to  reject  Ihem."  591;  Bent  v.  Phil  brick,  16  Kan.  190. 

Campbell    v.    Fr&nltem,   65    Ind.    594  Missouri.  —  Benton  t.  St.  Louis,  etc., 

Uiii*K    Bird    v.   Lanius,   7    Ind.  615;  R.  Co.,  25  Mo.  App.  155. 

Michigan    Southern,    etc.,    R.   Co.    v.  Nevada.  —  Lambert  v.  McFarland,  7 

Blvens,  13  Ind.  363;  Allen  v.  Davison.  Nev.  159. 

16  Ind.  416;  Rosser  v.  Barnes,  16  Ind.  JfV.r*wui«.  —  Knowlton  v.  Milwaukee 
50a;  Noble  r.  Enos,  19  Ind.  72;  Man-  City  R.  Co.,  59  Wis.  278;  Haley  v. 
ning  v.  Gasharie,  27  Ind.  399;  Sage  v.  Jump  River  Lumber  Co.,  81  Wis.  4I2. 
Brown,  34  Ind.  464;  Hopkins  v.  Stan-  Parties  have  the  right  to  have  par- 
ley, 43  Ind.  553].  ticular  questions  of  fact  prepared  by 

III  Kansas,  under  Code  1868,  it  was  them  submitted  to  the  jury,  and  a  re- 
discretionary  with  the  trial  court  to  re-  fusal  by  the  court  to  do  so,  followed  by 
quire  findings  upon  particular  ques-  a  neglect  or  omission  to  submil  such 
tlons  of  fact  when  a  general  verdict  is  questions  as  are  raised  by  the  plead- 
re turned.  Gen.  Stat.,  p.  684,  §  286.  ings  and  are  material  to  the  issues,  is 
But  by  the  amendment  made  in  1870  reversible  error.  Warden  v.  Reser,  38 
(Laws  1870,  p.   173,  §  7),  this  which  Kan.  86. 

was    before    discretionary    with    the  8.  Hamlets Brror.  —  Where  the  jurors 

court  was  made  a  right  of  either  party,  have  been  discharged  without  agreeing 

It  was  made  the  duty  of  the  court  upon  and  a  second  trial  has  been  had,  a  re- 

the  request  of  either  party  "  to  instruct  fusal  of  the  court  10  submit  questions 

the  jury,  if  they  shall  render  a  general  to  the  jury  upon  the  first  trial  cannot 

verdict,  to  find  upon  particular  ques-  be  assigned  as  error,  as  it  is  at  least 

tions  of  fact,  to  be  stated  in  writing,  harmless.     Leffel  v.  Leffel,  35  Ind.  76. 

and    shall    direct    a    written    finding  8,  Schultz  v.  Chicago,  etc.,  R.  Co., 

thereon."    The   right    of    a  party    to  48  Wis.  375. 

these  special  findings  is  absolute.     It  Excepting  to  ttefufcal  to  Submit  —  Time, 

cannot    be    withheld    by    the    court.  — -  The  refusal  of  the  court  to  submit  a 

Kansas   Pac.   R.  Co.   v.    Reynolds,   8  particular  question  among  others  for  a 

Kan.  623.    "  The  court  has  not  receded  special  verdict  must  be  excepted  to  at 

from  the  proposition  laid  down  in  the  the  time,  and  an  exception  after  verdict 

case  of  Leavenworth,  etc.,  R.   Co.  v.  comes  too  late.     Ward  v.  Busack,  46 

Rice,  10  Kan.  426,  that  a  party  is  en-  Wis  407. 

titled  to  a  special  verdict  (though  upon  4.  Redford  v.  Spokane  St.  R.  Co.,  9 

the  law  as  It  now  standi,  qmtre,  see  Wash.  55. 

Laws  1874,  c.  91,  p.  140)."  Per  Brewer,  What   Bequests   May   Be   Refused.— 

J.,  in  Kansas  Pac.  R.  Co.  v.  Pointer,  "  The  court  is  not  required  to  submit 

14  Kan.  64.     For  the  present  Kansas  improper  questions  to  a  jury  because 

statute   see    Gen.   Stat.    Kan.,   c.   95,  requested  so  to  do  by  a  party,  nor  to 

§  296.  give  such  as  are  proper  in  substance  in 

1.  Refusal  Constitutes  Reversible  Error  the  precise  form    in   which  they  are 

—  Indiana. —  McCuMough  v.  .Martin,  presented    by    counsel.'      Mickey    v. 

(Ind.  App.   1893)  35  N.  E.   Rep.  719;  Burlington  Ins.  Co.,  35  Iowa  174. 

Clegg    v.    Waierbury,     88     Ind.    21;  It  is   within   the  discretion   of    the 

Campbell  v.    Frankem,  65   Ind.   591;  court  trying  a  cause  to  decide  whether 

Miller  v.  White  River  School  Tp.,  101  an  interrogatory  propounded  is  rele- 

Ind.  $03;  Todd  p.  Fen  ton,  66  Ind.  28.  vant,  properly  framed,  and  presented 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  in  time.     Nichols  v.  State,  65  Ind.  512. 

Plunkett,  25  Kan.  188;  Jones  v.  Annis,  "  Neither  party  to  an  action  has  a 
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insisted  upon,1  though  it  has  been  held  that  a  request  for  special 
interrogatories  will  operate  as  a  waiver  of  a  request  for  a  special 
verdict.* 

Where  the  Court  Directs  a  Verdict  interrogatories  may  properly  be 
refused.8 

nonsuit. —  In  case  of  a  nonsuit  interrogatories  may  be  refused.4 

Demurrer  to  Evidence.  —  Where  there  is  a  demurrer  to  the  evi 
dence,  interrogatories  should  not  be  submitted  to  the  jury.5 

Ho  Bight  to  Jury  Trial.  —  Where  no  right  of  trial  by  jury  exists, 
error  cannot  be  predicated  upon  a  refusal  of  the  court  to  submit 
interrogatories  to  the  jury.6 

Advisory  Verdicts.  —  Special  questions  can  be  submitted  to  a  jury 
only  in  cases  where  the  verdict  is  conclusive  upon  the  facts  found.7 

• 

right  to  insist  that  all  the  special  inter-  (N.   Y.)   117;    Furlong   v    Garrett,  44 

rogatories  he  may  present  to  the  court  Wis.  11 1. 

shall  be  submitted  to  the  jury."    Scagsl        Refnsal  to  Direct  Verdict  —  Subsequent 

v.  Chicago,  etc.,  R.  Co.,  83  Iowa  380.  Bequest  for  Interrogatories.  —  Where  a 

A  party  is  not  necessarily  entitled  to  party  asks  the  court  to  direct  a  verdict 

a  special  finding  upon  every  circum-  in  his  favor,  which  the  court  refuses  to 

stance  which  might  have  some  bearing  do,  he  has  a  right  10  request  the  court 

upon   the  case.     Hawley  v.  Chicago,  to  submit  specific  questions  of  fact  to 

etc.,  R.  Co.,  71  Iowa  717.  the  jury;  but  this  must  be  done  before 

1.  Noble  v.  Enos,  19  Ind.  72;  Rosser  the  court  finally  disposes  of  the  case 
v.  Barnes,  16  Ind.  502;  Woollen  v.  by  directing  a  verdict  in  favor  of  the 
Whitacre,  91  Ind.  502.  other  party.    Robbins  v.  Springfield  F. 

" If  the  Jury  Find  a  Special  Verdict  &  M.  Ins.  Co..  79  Hun  (N.  Y.)  117. 

upon  all  the  issues,  the  parties  are  not  Error  in   Directing  Verdict.  —  Where 

entitled  to  a  special  finding  upon  par-  the  trial  court  errs  in  directing  a  ver- 

ticular  questions  of   fact."    Morse  v.  diet,  it  is,  of  course,  error  to  refuse, 

Morse  25  Ind.  156.  for  this  reason,  to  submit  interroga- 

Where  a  special  verdict  is  asked  the  lories  properly  requested.  Miller  v. 
court  is  bound  to  direct  it,  but  it  is  White  River  School  Tp.,  101  Ind.  503. 
within  the  court's  discretion  also  to  Withdrawing  Instructions  and  Inter- 
order  the  jury  to  find  a  general  verdict,  rogatories  and  Directing  Verdict. — Where 
Louisville,  etc.,  R.  Co.  v.  Brice,  84  Ky.  the  evidence,  being  without  contradic- 
298,  citing  Empire  Coal,  etc.,  Co.  2.  tion,  fails  to  prove  a  cause  of  action, 
Mcintosh,  82  Ky.  554.  the  court  may,  after  the  retirement  of 

2.  Waiver  of  Special  Verdict.  —  In  the  jury,  recall  it,  withdraw  all  in- 
Noble  v.  Enos,  19  Ind.  72,  it  was  held  struclions  previously  given  and  inter- 
that  where  a  party  requests  a  special  rogatories  submitted,  and  direct  a  ver- 
verdict  under  the  statute  he  cannot  diet  for  the  defendant.  McClaren  v. 
also  accompany  it  with  a  request  that  Indianapolis,  etc.,  R.  Co.,  83  Ind.  319. 
interrogatories  shall  be  propounded  to  4.  Furlong  v.  Garrett,  44  Wis.  in. 
be  answered  in  event  of  a  general  ver-  5.  Indianapolis  v.  Lawyer,  38  Ind. 
diet  being  returned;  but  that  if  he  does  348. 

so,  it  operates  as  a  waiver  of  the  re-  6.  Reddick  v.  Keesling,  129  Ind.  128, 

quest  that  a  special  verdict  shall  be  wherein  it  was  said  that  the  statute  in 

found.  reference  to  special    verdicts    applies 

Where  a  special  verdict  is  demanded  only  to  cases  triable  by  jury,  and  is 

and  the  parties  without  objection  also  not  applicable  to  a  case  triable  by  the 

propound    interrogatories,   they    may  court  alone.     See  also  Finch  r.  Green, 

be  deemed  to  have  waived  the  finding  16  Minn.  355;  Furlong  v.  Garrett,  44 

of  a  special  verdict  in  the  usual  form.  Wis.  in. 

Hopkins  v.  Stanley,  43  Ind.  553.  7.  Loomis  v.  Armstrong,   63   Mich. 

3.  McClaren  v.  Indianapolis,  etc.,  R.  357;  Finch  v.  Green,  16  Minn.  355. 
Co.,  83  Ind.  319;  Miller  v.  White  River  Verdict  in  Aid  of  Court's  Discretion.  — 
School  Tp.,  101  Ind.  503;  Robbins  v.  A  failure  of  the  jury  to  answer  fully  a 
Springfield  F.  &  M.  Ins.  Co.,  79  Hun  question  put  to  a. id  the  court  in  the  ex- 
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c.  By  Court  Sua  Sponte.  —  The  court  may  of  its  own  motion 
submit  interrogatories  to  the  jury,1  but  in  the  absence  of  a 
request  need  not  do  so.9 

An  Abuse  of  Discretion  in  this  regard  will  be  reversible  error.* 

d.  Withdrawing  Interrogatories  —  Mandatory  interrogatories. 

—  Interrogatories  which  the  court  is  bound  to  submit  and  has 
submitted  cannot  be  withdrawn  by  the  court  without  the  consent 
of  both  parties;4  and  even  where  the  court  might  have  refused 
to  submit  the  interrogatory  when  originally  requested,  because 
improperly  framed,  or  requested  too  late,  if  the  interrogatory  has 
been  in  fact  submitted  it  may  be  error  to  withdraw  it  over  the 
objection  of  the  party  at  whose  instance  it  was  submitted.11 

ercise  of  its  discretion  in  abating  or  mittcd  to  a  jury,  they  cannot  be  with- 

enjoining  a  nuisance'  is  no  ground  of  drawn  by  the  court  over  the  objection 

exception  by  ihe  defendant.     Finch  v,  of  the  parly  at  whose  request  they  were 

Green,  16  Minn.  355.  submitted.     McClaren  v.  Indianapolis, 

Administrator's  Aooonnting.  —  Where,  etc.,  R.  Co.,  83  Ind.  319,  citing  Otter 

on  an  accounting  by  an  administrator  Creek   Block  Coal   Co.   v.   Raney,  34 

in   the  Circuit  Court,   an    issue   was  Ind.  329. 

framed  and  two  special  questions  were        "It  is  certainly  error  to  wiihdraw 

submitted  to  a  jury  by  agreement  of  proper  interrogatories  after  thev  have 

the  parlies,  and  after  the   testimony  once  been  duly  submitted,  in  ordinary 

was  taken  other  special  questions  were  cases."     Summers  v.  Greathouse,  87 

submitted  on  the  request  of  the  con-  Ind.  205. 

testant  and  answered  by  the  jury,  a  Withdrawal  by  Party  Submitting. —  In 
portion  of  which  answers  were  excepted  Cook  v.  Clinton,  64  Mich.  310,  the  de- 
to  by  the  contestant,  it  was  held  that  fendant  submitted  special  questions  to 
the  jury  was  called  into  the  case  to  aid  the  jurors,  and  on  their  return  into 
the  court  in  passing  upon  the  two  court  for  further  instructions  withdrew 
questions  first  submitted,  and  that,  the  questions,  with  the  permission  of 
under  the  circumstances,  the  contest-  the  court,  in  the  absence  of  the  plain- 
ant's  questions  should  not  have  been  tiff's  attorney,  for  which  neither  the 
submitted,  having  no  place  in  the  case,  couri  nor  the  defendant  was  in  fault. 
Loo  mis  v.  Armstrong,  63  Mich.  357.  The  facts  asked  to  be  found  were  sub- 

1.  Wealherly  v.  Higgins,  6  Ind.  73;  mitted  in  the  general  charge,  and  the 
Paine  v.  Lake  Erie,  etc.,  R.  Co.,  31  case  was  proper  to  be  submitted  to  the 
Ind.  283;  Killian  v.  Eigenmann,  57  Ind.  jury.  It  was  held  that  error  could  not 
480;  Scagel  v.  Chicago,  etc  ,  R.  Co.,  83  be  assigned  by  the  plaintiff  on  account 
Iowa  380;  Warden  v.  Reser/38  Kan.  86.  of  such  withdrawal. 

2.  Necessity  of  Request.  —  If  a  party  A  party  who  secures  the  submissioo 
desires  special  findings  under  the  of  interrogatories  may  not  withdraw 
statute,  he  must  ask  for  ihem.  Chi-  them  after  the  return  of  the  general 
cago,  etc.,  R.  Co.  v.  Elmore,  32  111.  verdict.  Duesterbergv.  State,  116  Ind. 
App.  418;  Ikerd  v.  Beavers,  106  Ind.  144. 

483.  Failure  to  Compel  Answer  Amounts  to 

By  failing  to  ask  special  questions  a  Withdrawal.  —  The  court,  by  permitting 

party  waives  his  right  in  this  respect,  the  reception  of  a  general  verdict  with- 

Bagley  v.  Grand  Lodge,  etc.,  131  111.  out  any  answer  to  special  interroga- 

498.  tories,    must    be    considered   to   have 

8.  Killian  v.  Eigenmann,  57  Ind.  480.  withdrawn  the  consideration  of  such 

4.  Summers  v.  Greathouse,  87  Ind.  interrogatories  from   the  jury  and  to 

205;  Groscop  v.  Rainier,  in  Ind.  361;  have  left  the  case  to  stand  on  the  gen- 

Duesterberg    v.    State,    116   Ind.    144;  eral  verdict  alone;  but  in  the  absence 

Kansas   Pac.    R.   Co.    v.   Reynolds,  8  of  objection  by  either  party  this  is  not 

Kan.  623.  error.     Moss  v.  Priest,  1  Robt.  (N.  Y.) 

The  General  Rule  is  that  where  inter-  632. 
rogatories  not  liable  to  be  objected  to  5.  Question  Submitted  on  Improper  Be- 
as  a  whole  have   been  properly  sub-  quest.  —  Where    interrogatories    have 
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Bfmetlonftry  Interrogatories.  —  Interrogatories  discretionary  with 
this  court  may  be  withdrawn  by  the  court.1 

Immaterial  Interrogatories.  —  While  it  is  efrOf  to  Withdraw  from 
the  jury,  over  objection,  pertinent  and  material  interrogatories, 
interrogatories  which  are  not  pertinent  and  material  may  be 
withdrawn,  and  in  the  absence  of  such  a  showing  in  the  record  the 
withdrawal  of  interrogatories  is  not  available  error.* 

Withdrawing  and  Directing  Verdict.  —  Interrogatories  may  be  with- 
drawn where  the  court,  after  submitting  the  case,  recalls  the  jury 
and  directs  a  verdict.8 

€.  In  Criminal  Cases.  — Statutes  providing  for  the  submis- 
sion of  particular  questions  of  fact  to  the  jury  have  reference  to 
trials  in  civil  actions  only,  and  do  not  authorize  special  findings 
In  criminal  cases.4 

lit  Requests  fob  Ihtebbogatosies  — 1.  Time  of  Bequest  —  Statu- 
tory Begulation.  —  In  some  states  the  time  for  requesting  interroga- 

been  submitted  without  objection,  and  2.  Groscop  v.  Rainier,  in  Ind.  361; 

the  jury  has  retired  to  consult  upon  Summers  v.  Greathouse,  87  Ind.  205; 

the  verdict,  the  court  cannot  withdraw  Duesterberg  v.  State,  116  Ind.  144;  Mc- 

such  interrogatories  over  the  objection  Kelvey  v.  Chesapeake,  etc.,  R.  Co.,  35 

of  the   party  at   whose   request   they  W.  Va.  500. 

were  submitted,  upon  the  ground  that  Striking  Out  on  Xotion.  —  Immaterial 
the  court  was  asked  to  require  the  jury  interrogatories  may  be  stricken  out  on 
to  answer  them  unconditionally  and  motion,  but  the  refusal  of  the  court  to 
not  upon  the  condition  that  they  should  strikeout  interrogatories  the  answers 
render  a  general  verdict.  Otter  Creek  to  which  may  be  immaterial  is  harm- 
Block  Coal  Co.  v.  Raney,  34  Ind.  329.  less  error  and  not  ground  for  reversal. 

In  McKelvey  v.  Chesapeake,  etc.,  R.  Porter  v.  Waltz,  108  Ind.  40. 

Co.,  35  W.  Va.  500,  interrogatories  as  3.  McClaren  v.  Indianapolis,  etc.,  R. 

to  material  questions  of  fact  were  sub-  Co.,  83  Ind.  319. 

mitted  after  argument  of  counsel  before  Discretion  to  Withdraw  Interrogatories 

the  jury  and  the  giving  of  instructions,  and  Accept  General  Verdict.  —  In  Flor- 

Subsequently,  after  the  jury  had  de-  ence  Mach.  Co.  v.  Daggett,  135  Mass. 

liberated  upon  them  for  more  than  two  582,  it  was  held  that  where  questions 

hours,  such  interrogatories  were  with-  in   writing  have  been  submitted  to  a 

drawn  against  the  protest  of  the  party  jury,  and  the  jury  returns  a  general 

offering  them.     This  was  held   to  be  verdict   ignoring  the  questions,  it  2s 

error,  and  not  justified  on  the  plea  that  within  the  discretion  of  the  presiding 

they  were  offered  too  late.  judge  to  withdraw  the  interrogatories 

1.  Kansas  Pac.  R.  Co.  v.  Reynolds,  and  accept  the  veidict  as  returned. 

8  Kan.  623;  Moss  v.   Priest,   1   Robt.  4.  State  v.  Ridley,  48  Iowa  370;  Peo- 

(N.  Y.) 632;  Taylor  v.  Ketchum,  5  Robt.  pie   v.    Marion,   29   Mich.  32,  cited  in 

(N.  Y.)  514;  Swift  v.  Mulkey,  14  Ore-  Underwood    v.    People,    32    Mich.   2, 

gon  59;  National  Refining  Co.  v.  Miller,  wherein  it  was  held  that  in  a  criminal 

1  S.  Dak.  548;  Carroll's  Will,  50  Wis.  case  the  jury  has  the  right  to  render  a 

437.  general    verdict,   and   that  this    right 

In  a  Will  Contest  case  the  court  may  cannot  be  taken  away  by  statute  with- 

determine  all  questions  of  fact,  if  it  out  impairing  the  right  to  trial  by  jury 

sees  fit,  without  a  jury;  and  where  It  which  is  secured  by  the  constitution, 

has  made  an  order  submitting  special  But  see  People  v.   Murray,  52  Mich, 

issues  to  a  jury,  subsequent  orders  and  288,    wherein    a    number   of     special 

rulings  which  merely  amount  to  a  rev-  questions  were  put  to  the  jury.     In  a 

ocation  of  such  former  order,  and  in  dissenting   opinion   of    Sherwood,   J., 

pursuance  of   which  the  court  deter-  however,  it  was  said  to  be  unnecessary 

mines  all  the  questions  by  its  own  find-  to  determine  whether  it  was  proper  for 

ings,  are   no  ground   for  a   reversal,  the  jury  to  bring  in  special  findings  in 

Carroll's  Will,  50  Wis.  437.  a  criminal  case,  and  the  contrary  nold- 
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tories  is  fixed  by  statute.1  Requests  not  submitted  at  the  time 
designated  by  the  statute  may  be  properly  refused.9 

Apt  »ad  Proper  Time.  —  Even  in  the  absence  of  statutory  regulation, 
requests  for  interrogatories  may  be  refused  if  not  made  in  apt 
and  proper  time.3  The  most  appropriate  time  for  requesting 
interrogatories  seems  to  be  immediately  before  the  beginning  of 
the  argument  to  the  jury,4  and  a  rule  of  court  requiring  that 
interrogatories  shall  be  presented  to  the  court  before  the  argu- 
ment begins  is  reasonable  and  must  be  complied  with,  or  the 
interrogatories  may  be  refused.5  Interrogatories  requested  while 
the  court  is  in  the  midst  of  its  charge  to  the  jury  are  not  in  apt 
and  proper  time.6  Certainly  a  request  after  the  jury  has  returned 
with  its  verdict  comes  too  late.7 

ing  in  People  v.  Marion,  29  Mich.  32,  Tretls,  96  Ind.  450,  citing  Glasgow  v. 

was  approved.  Hobbs,  52  Ind.  239. 

1.  Under  the  Illinois  Statute,  questions  Special  questions   presented  to  the 

must  be  submitted   before  the  begin-  court  for  submission  to  the  jury  after 

ning    of    the  argument  to  the  jury,  the  evidence  is  in  and  before  argument 

McMahon  v.  Sankey,  133  111.  636.  are  not  too  late.     Kopelke  v.  Kopelke, 

III  Indiana,  requests  for  instructions  112  Ind.  435. 
should  be  handed  to  the  court  before  It  was  said  in  Wilcox  i\  Byington, 
the  beginning  of  the  argument,  and  36  Kan.  212,  that  the  prevailing  prac- 
when  not  so  presented  they  may  be  tice  is  to  make  the  request  either  be- 
properly  refused.  Glasgow  v.  Hobbs,  fore  or  at  the  conclusion  of  the  argu- 
52  Ind.  239;  Truitt  v.  Truitt,  37  Ind.  ment.  See  also  Allen  v.  Dodson,  39 
514,  Kan.  226. 

8.  McMahon  v.  Sankey,  133  111.  636;  6.  Ollam  v.  Shaw,  27  Ind.  388 

Truitt  v.  Truilt,  37  Ind.  514.  6.  In  Midst  of  Charge  to  Jury.  —  Miller 

8.  Ollam  v.  Shaw,  27  Ind.  388;  Hair-  v.  Voss,  40  Ind.  307;  Malady  v.  Mc- 
grovg  v.  Millington,  8  Kan.  480;  Lam-  Enary,  30  Ind.  273. 
bert  v.  McFarland,  7  Nev.  159;  Rob-  Before  or  After  Charge  to  Jury. —  In 
bins  v.  Springfield  F.  &  M.  Ins.  Co.,  Truitt  v.  Truilt,  37  Ind.  514,  it  was 
79  Hun  (N.  Y.)  117:  Burleson  v.  Burle-  held  that  the  court  might  properly  re- 
son,  28  Tex.  363:  McKelvey  v.  Chesa-  fuse  to  submit  interrogatories  which 
peake,  etc.,  R.  Co.,  35  W.  Va.  500.  were  not  requested  until  at  the  close  of 

Reasonable  Time  for  Examination.  —  It  the  charge  to  the  jury,  and  to  which 

is  important  that  special  interrogatories  the  other  party  had  no  opportunity  to 

should  be  subjected  to  the  examination  object,   but  that  if  the  court  chose  to 

of  the  court  and  that  the  opposite  party  submit  such  interrogatories  it  was  not 

should  have  an  opportunity  to  submit  error  to  do  so. 

objections,  and  this  cannot  be  done  un-  7.  After  Verdict  Returned.  —Hair- 
less a  reasonable  time  is  allowed  be-  grove  v.  Millingion,  8  Kan.  480;  Allen 
tween  their  delivery  to  the  court  and  v.  Dodson,  39  Kan.  226;  Smythe  v. 
the  retirement  of  the  jury.  Ollam  v.  Parsons,  37  Kan.  79;  Lambert  v.  Mc- 
Shaw,  27  Ind.  388.  Farland,  7  Nev.  159. 

4.  Before  or  After  Argument,  —  In  Mc-  Contra.  —  In  Jaspers  v.  Lano,  17 
Kelvey  ».  Chesapeake,  etc.,  R.  Co.,  35  Minn.  296,  after  the  jury  had  returned 
W.  Va.  500,  it  was  said  that  it  would  an  informal  verdict,  a  request  was  sub- 
be  better  practice  to  request  interroga-  mitted  for  a  sp.ecial  finding  and  it  was 
tories  before  argument,  but  that  the  held  not  to  be  too  late.  The  court 
court  might  submit  interrogatories  re-  said:  "  If  the  jury  had  already  agreed 
quested  after  argument.  in  a  general  verdict  for  him,  it  could 

Interrogatories    requested  after  the  not  embarrass  them,  however  late  the 

beginning  of  the  argument  and  which  hour  or  however  fatigued  they  might 

the  attorney  of  the  opposite  party  has  be,  to  be  required  to  answer  any  ques- 

had  no  opportunity  to  see   until  afler  tion    material    lo  the   issue,    for   they 

he  has  closed  his  argument  are  prop-  must  have  already  passed  upon  it." 

erly  refused.    Wabash,  eic,  R.  Co.  v.  After  the  Court  Has  Directed  a  Verdict 
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Discretion  of  Conrt  —  In  the  absence  of  statute  the  time  for  pre- 
senting special  questions  to  the  court  and  requesting  their  sub- 
mission to  the  jury  is  a  matter  resting  within  the  sound  discretion 
of  the  trial  court.*  The  court  may  submit  interrogatories  when 
presented  after  the  proper  time,  but  is  not  bound  to  do  so.* 

2.  Submission  to  Adverse  Party.  —  Some  statutes  require  that 
questions  of  fact  upon  which  the  jury  may  be  required  to  make 
special  findings  shall  be  submitted  by  the  party  requesting  them 
to  the  adverse  party  before  the  beginning  of  the  argument  to  the 
jury,3  and  this  has  been  held  to  be  the  proper  and  better  practice 
even  in  the  absence  of  such  statutory  requirement.4  Certainly 
there  can  be  no  objection  to  the  submission  by  the  court  of 
requested  interrogatories  to  the  opposite  counsel  for  inspection.5 
Interrogatories  submitted  by  the  court  of  its  own  motion  need 
not  be  submitted  to  the  inspection  of  counsel.6 

in  favor  of  one  party  it  is  too  late  for  the  attorney  of  the  adverse  party  be- 

the  other  party  to  request  the  submis-  fore  the  argument  is  begun.     It  is  not 

sion  of  special  interrogatories.     Rob-  sufficient  that  they  be  submitted  to  the 

bins  v.  Springfield  F.  &  M.  Ins.  Co.,  court;  and  the  court  does  not  err  in  re- 

79  Hun  (N.  Y.)  117.  fusing  to  submit  to  the  jury  interroga- 

1.  Kopelke  v.  Kopelke,  112  Ind.  435;  tones  which  had  not  been  submitted  to 
Fleetwood  v.  Dorsey  Mach.  Co.,  95  the  adverse  attorney  within  the  time 
Ind.  491.  provided  by  statute.     Crosby  v.  Hun- 

In   Sherfey  v.   Evansville,   etc.,    R.  gerford,  59  Iowa  712. 

Co.,  121  Ind.  427,  it  was  said  that  the  Opening  and  Closing  Arguments  —  8ame 

time  and  manner  of  submitting  inter-  or  Different  Counsel.  —  In  McMahon  v. 

rogatories   must  necessarily   be   to  a  Sankey,  133  111.  636,  it  was  held  that 

great  extent  under  the  control  and  dis-  this  requirement  is  the  same  whether 

cretion  of  the  trial  court,  and  that  when  the  opening  and  closing  arguments  for 

the  trial  court  receives  them  during  the  the  plaintiff  are  made  by  the  same  or 

argument,  and   submits  them   to   the  by  different  counsel, 

jury,  it  will  not  constitute  such^rror  4.  Sherfey    v.    Evansville,   etc.,    R. 

as   will   reverse   the  judgment.     Dis-  Co.,  121  Ind.  427,  citing  Oil&m  v.  Shaw, 

Hnguishing  Ollam  v.  Shaw,  27  Ind.  388;  27  Ind.  388. 

Malady    v.    McEnary,   30    Ind.    273;  It   is  not  error  to  submit  interroga- 

Glasgow  v.  Hobbs,   52  Ind.  239,  and  tories  at  the  close  of  the  charge,  even 

Miller  v.  Voss,  40  Ind.  307,  upon  the  against  a   party's  objection.     But    if 

ground    that    these  decisions    go    no  time  to  examine  the  interrogatories  is 

further  than  to  hold  that  answers  can-  asked  and  refused,  such  party  has  just 

not  be  required  as  of  right  to  inter-  cause  to  complain.     Truitt  v.  Truitt, 

rogatories   not  submitted    before    the  37  Ind.  514. 

argument  begins.  Discussion  of  Interrogatories  in  Argu- 

2.  Truitt  v.  Truitt,  37  Ind.  514;  Glas-  ment.  —  Under  the  Michigan  statute 
gow  v.  Hobbs,  52  Ind.  239;  Fleetwood  counsel  are  not  obliged  to  furnish 
v.  Dorsey  Mach.  Co.,  95  Ind.  492;  special  questions  until  after  the  argu- 
Sherfey  v.  Evansville,  etc.,  R.  Co.,  121  ments  are  closed,  but  if  they  do  so 
Ind.  427;  Jaspers  v.  La  no,  17  Minn,  there  is  no  reason  why  the  questions 
296;  McKelvey  v.  Chesapeake,  etc.,  should  not  be  discussed  to  the  jury  if 
R.  Co.,  35  W.  Va.  500.  they  relate  to  the  merits  of  the  contro- 

3.  McMahon  v.  Sankey,  35  111.  App.  versy.  But  it  is  not  proper  for  coun- 
341,  affirmed  133  III.  636;  Hopper  v.  sel  in  their  argument  to  instruct  the 
Moore,  42  Iowa  563;  Crosby  v.  Hun-  jury  how  to  answer  the  questions  sub- 
gerford,  59  Iowa  712;  Scagel  v.  Chi-  mitted.  Zucker  v.  Karpeles,  88  Mich, 
cago,  etc.,  R.  Co.,  83  Iowa  380.  413. 

The  Statute  Is  Imperative  that  a  party  5.  Zucker  v.  Karpeles,  88  Mich.  413. 
proposing  to  submit  special  interrogi-  6.  Interrogatories  Submitted  by  Court 
tories  to  the  jury  shall  submit  them  u>    Sua  Sponte.  —  The   requirement  of  the 
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Form  of  SPECIAL  INTERROGA  TORIES.     Interrogatories. 

3.  Form  of  Bequest  —  a.  Oral  or  Written.  —  It  seems  that 
the  request  to  submit  interrogatories  need  not  be  in  writing.1 
It  should,  however,  always  be  accompanied  with  written  inter- 
rogatories.* 

b.  Conditional  or  Unconditional.  —  A  request  for  special 
findings  should  not  be  that  the  court  instruct  the  jury  to  answer 
the  questions  in  any  event,  but  should  be  conditional  upon  the 
returning  of  a  general  verdict  by  the  jury.s  An  unconditional 
request  may  be  refused.4  The  condition  should  be  simply  that 
the  jury  return  a  general  verdict,  and  not  that  it  return  a  verdict 
for  any  particular  party.*  . 

4.  Additional  Interrogatories.  —  Where  interrogatories  are  sub- 
mitted to  a  jury,  if  additional  ones  are  desired,  they  should  be 
prepared  and  submitted  to  the  court,  with  a  request  that  they  be 
submitted  to  the  jury.6 

IV.  Fob*  of  Interrogatories  - 1.  Single,  Direct,  and  Certain.  — 
Each  question  submitted  to  a  jury  for  a  special  finding  should  be 
so  framed  as  to  present  a  single,  direct,  and  controverted  issue  of 
fact,  and   should  be  so  stated  that  the  answer  will  necessarily 

Iowa  Code  (now  Code   1897,   §  3727)  Jeffries,  52  Ind.  334;  Killian  v.  Eigen- 

that  before  special  interrogatories  shall  mann,    57   Ind.   480;  Ogle  v.  Dill,  61 

be  submitted  to  the  jury  they  must  be  Ind.  438;  Todd  v.  Fen  ton,  66  Ind.  25: 

submitted  to  the  counsel  of  the  adverse  Taylor  v.  Burk,  91  Ind.  252;  Mcllvain 

party  does  not  apply  to  special  inter-  v.  State,  80  Ind.  69. 

rogatories  submitted  to  the  jury  on  the  5.  Wood  v.  Ostram,  29  Ind.  185 

court's  own  motion.    Clark  v.  Ralls,  Bequest  Conditioned  on  Finding  of  Ver- 

71  Iowa  189,  approved  and  followed in  diet  for  One  Party . — In  Hadleyp.  Hadley, 

Briggs  v.  McEwen,  77  Iowa  307.  82  Ind.  75,  the  request  was  not  that  the 

1.  In  Ogle  v.  Dill,  61  Ind.  438,  the  court  should  require  the  jury,  in  case 
request  was  in  writing.  it  should  find  a  general  verdict,  to  find 

2.  Written  Interrogatories.  —  Taylor  specially  in  answer  to  the  interrogato- 
v.  Burk,  91  Ind.  252;  Kopelke  v.  ries,  but  that  the  court  should  require 
Kopelke,  112  Ind.  435;  McLean  v.  Bur-  the  jury,  in  case  it  should  find  a  gen- 
bank,  12  Minn.  530;  Benton  v.  St.  eral  verdict  for  the  appellee,  to  answer 
Louis,  etc.,  R.  Co.,  25  Mo.  App.  155.  specially,  etc.  It  was  held  that  there 
In  every  case  examined  by  the  writer  was  no  error  in  refusing  to  comply 
the  interrogatories  requested  were  pre-  with  such  a  request,  and  that  to  com- 
sented  to  the  court  in  writing.  ply  therewith   would  have  been  error. 

8.  Bequest  Must  Be  Conditional.  —  La-  Citing  Pitzer  v.  Indianapolis,  etc.,  R. 

Grange  County  v.  Kromer,  8  Ind.  446;  Co.,  80  Ind.  569. 

Crassen   v.   Swoveland,   22   Ind.  427;  6.  Bradley  v.  Bradley,  45  Ind.  67/ 

Olter  Creek  Block  Coal  Co.  v.  Raney,  Time  of  Bequest.  —  The  request  is  too 

34  Ind.  329;  Adams  v.  Holmes,  48  Ind.  late  after  the  jury  has  returned  into 

299;  Killian  v.  Eigenmann,  57  Ind.  480;  court  its  verdict  and  findings.  Burleson 

Mcllvain  v.  State,  80  Ind.  69;  Taylor  v.  Burleson,  28  Tex.  383. 

v.  Burk,  91  Ind.  252;  Louisville,  etc..  Appellate  Beview.  —  The    refusal  of 

R.  Co.  v.  Worley,  107  Ind.  320;  Morse  the  court  to  submit  additional  interrog- 

v.  Morse,  25  Ind.  161.  atories  to  the  jury  will  not  be  consid- 

4.  Unconditional  Bequest  Befnsed. —  ered  on  appeal  where  it  does  not  appear 
Bird  v.  Lanius,  7  Ind.  615;  La  Grange  from  the  record  that  any  request  there- 
County  v.  Kromer,  8  Ind.  446;  Morse  for  was  made  and  such  refusal  was  not 
v.  Morse,  25  Ind.  156;  Schenck  v.  specified  as  a  cause  in  the  motion  for 
Butsch,  32  Ind.  338;  Otter  Creek  Block  a  new  trial,  or  in  any  manner  saved  in 
Coal  Co.  v.  Raney,  34  Ind.  329;  Adams  the  record.  Atkinson  v.  Saltsman,  3 
v.  Holmes,  48  Ind.  299;  Hodgson  v.  Ind.  App.  139. 
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be  positive,  direct,  and  intelligible.1 

Interrogatories  Hot  Calling  for  a  Single  Fact,  but  for  conclusions  based 
upon  many  facts,  may  be  refused.3 

Questions  Answerable  by  "Yes"  or  "Ho."  —  If  possible  the  questions 
should  be  of  such  a  form  that  they  may  be  answered  by  "  yes  " 
or  "  no/'  or  in  some  other  brief  and  pertinent  way,  as  otherwise 

their  tendency  is  to  confuse  the  jury.* 

1.  Phoenix  Water  Co.  v.  Fletcher,  23  3.  Conclusions  from  Series  of  Facts. — 

Cat.   481;    Rosser  v.  Barnes,  16  Ind.  In  Thomas  v.  Schce,  80  Iowa  237,  it 

502;  Told  v.  Fenton,  66  Ind.  25;  J  as-  was  held  that  a  request  to  submit  the 

pers  v.  Lano,  17  Minn.  296;  Carroll  v.  following  interrogatories  was  properly 

Bahan,  43  Wis.  218;  Jewell  v.  Chicago,  refused  upon  this  principle;    "First. 

etc.,   R.  Co.,  54  Wis.  610;  Murray  v.  Did  plaintiffs,  or  either  of  them,  buy 

Abbot,  61  Wis.  198;  Geisinger  v.  Beyl,  the  land  in  question  from  the  defend- 

80  Wis.  443;  McCoy  v.  Milwaukee  St.  ant?    Second.  Did  plaintiffs,  or  either 

R.  Co  ,  88  Wis.  56.  of  them,   pay  defendant  anything  for 

Question  as  to  Truth  of  Complaint. —  the  land?     Third.    Did   plaintiffs,   or 

An   interrogatory   in    the   form,  "Are  either  of  them,  pay  or  promise  to  pay 

the  facts  staled  in  the  complaint  true  defendant  anything  for  the  abstract  of 

as  stated  in  said  complaint?"  involves  title,  or  for  any  opinion  or  statement 

the  entire  issue  of  the  complaint  under  concerning  the  same,  or  validity  of  the 

a  general  denial  and  should  be  refused,  title  to  the  land  ?  " 

So  also  an  interrogatory  in  the  form,  "  It  is  not  error  to  refuse  to  submit 

"  If  there  are  any  facts  stated  in  the  interrogatories  as  to  immaterial  facts, 

complaint  that  are  not  true,  slate  what  nor    that    are    not    ultimate  in   their 

facts  are  not  true,"  should  be  refused,  nature,  that  may  not  be  answered  by 

Morse  7'.  Morse,  25  Ind.  156.  *  Yes,'  or  €  No/  or  in  some  other  brief 

Question  Whether  Jury  Is  "Satisfied"  and  pertinent  way.    They  must  be  as 

as  to  Certain  Faots.  —  Under  an  issue  to  a  single  fact,  and  not  conclusions 

to  which  it   was  a  material   question  based  upon  many  facts."     O'Leary  v, 

whether    Maria    Yorke    Harvey   died  German-American  Ins.  Co.,  100  Iowa 

without  heirs  who  were  citizens  of  the  399,  citing  Bonham  v%  Iowa  Cent.  Ins.* 

United  States,  the  question,  "Are  you  Co.,  25  Iowa  328;    Phoenix  v.  Lamb, 

satisfied  that  Maria  Yorke  Harvey  died  29  Iowa  352;  Marshall  j\  Blackshire, 

without  heirs  who,"  etc.,  was  held  not  44  Iowa  475;   and   Home  Ins.  Co.  v. 

admissible,  because  it  was    unfair  to  North   Western    Packet  Co.,  32  Iowa 

the   party   against   whose   showing  it  233. 

was  directed.  The  question  in  this  The  interrogatories  must  seek  a  re- 
form called  for  a  greater  degree  of  cer-  sponse  as  to  the  existence  of  some  par- 
tatnty  in  proof  than  is  required  under  licular  fact,  and  should  not  embrace  a 
the  general  course  of  common  law  series  of  facts  which  are  included  in 
trials.     Crane  v.  Reeder,  25  Mich.  303.  and  determined  by  the  general  verdict. 

As  to  Truth  and  Aoouraey  of  Witness.  —  Whalen   v.   Chicago,  etc.,  R.  Co.,  75 

Requests    for    findings    by    the    jury  Iowa  568. 

which  do  not  call  for  conclusions  on  3.  Marshall  t\  Blackshire,  44  Iowa 

any    fact    in   issue,    but  only  on  the  475. 

truthfulness  or  accuracy  of  certain  Short  Answer  —  "Yes"  or  "No."  — 
named  witnesses  on  certain  facts  which  The  form  of  the  interrogatories  should 
were  matters  of  evidence  merely,  how-  be  such  as  to  make  the  duty  of  answer- 
ever  significant  they  may  have  seemed,  ing  as  easy  and  simple  as  possible, 
are  very  objectionable.  Balch  v.  Grand  They  should  generally  be  so  drawn  as 
Rapids,  etc.,  R.  Co.,  78  Mich.  654.  to  admit  of  an  answer  by  "  Yes"  or 

In  Missouri  the  statute  in  regard  to  "  No;  "    and    where   the   information 

special  interrogatories  was  in  force  for  desired  cannot  be  so  elucidated,   the 

a  short  time  only,  and  the  Supreme  question  should  be  so  framed  as  to  call 

Court  seems  never  to  have  passed  upon  f?r  an  answer  as  direct  as  the  nature 

the  form  of  interrogatories  which  par-  of  the  inquiry  will  admit.     Redford  v. 

ties  under  the  law  had  a  right  to  de-  Spokane  Si.  R.  Co.,  9  Wash.  55. 

mand.     Anderson  v.  McPike,  41  Mo.  Interrogatories  should  be  clear,  dis- 

App.  328.  tinct,  and  capable  of  being  answered 
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Vtfu  of  SPECIAL  INTERROCA  TORIES.     Intemg»t«rie*, 

ViMrtaiaty  and  Indeflnitene*.  —  The  court  may  refuse  to  submit 
interrogatories  too  uncertain  and  indefinite  in  character  to  admit 
of  categorical  answers.1 

MMLeadtag,  Obscure,  or  Ambiguous  Questions  should  always  be  refused.9 
Framing  Qntstioa  ia  Alteraativo  or  Disjunctive.  —  As  a  general  rule,  a 
question  should  not  be  framed  in  the  alternative  or  disjunctive, 
since  the  answer  to  such  a  question  may  not  express  the  unani- 
mous verdict  of  the  jurors.' 

briefly.    Scagel   v.   Chicago,   etc.,   R.  v.    Lamb,    29   Iowa  353;   Hatfield  v. 

Co.,   83   Iowa  380,  citing  Marshall  v.  Lock  wood,    18    Iowa   296;  Bon  ham  v. 

Blackshire.  44  Iowa  476.  Iowa    Cent.    Ins.   Co.,   25   Iowa  328; 

In  Marshall  v,  Blackshire,  44  Iowa  Thomas  v.  Schee,  80  Iowa  237;  Ault- 

475,   it   was  held,  io  an  action  to  re-  man,  etc.,  Co.  v.  Shellon,  90  Iowa  288. 

cover  the  value  of  a  dog  killed  by  the  *'  Questions  submitted  to  a  jury  for 

defendant,  that  it  was  proper  to  refuse  a  special  finding  should  be  carefully 

to  submit  the  following  interrogatory:  drawn,  and  call  for  a  direct  answer, 

••  Had  the  dog  in  question,  a  short  time  and   should   be   such   that  all   minds 

Oefore  being  killed,  been  chasing  or  would  understand  them  alike:  and  if 

Worrying  defendant's  chickens  on  de-  not  so  framed,  the  court  should  refuse 

fendant's  premises,  and,  at  or  about  to  submit  them."     Wilkier.  Chandan, 

the  time  of  being  killed,  had  he  again  ]    Wash.  355,    wherein   the   question, 

returned  to  defendant's   premises  for  "  Did   the   defendant    *    *     *     sign 

the  purpose  of  worrying  and  chasing  the    note    as    maker,    surety,    or  in* 

chickens?"  etc.    The  court  said  that  dorser  ? "  was  held  properly  refused, 

this    was    not    capable    of    either  an  as  the  juty  might  feel  called  upon  to 

affirmative  or  a  negative  answer,  and  answer  in  which  of  said  capacities  he 

that  two  or  more  facts  or  transactions  signed,  and  equally  as  well  might  feel 

were  grouped  together.  called  upon  to  answer  "  yes  "  or  "  no" 

In  Michigan,  Laws  1885,  Act  No.  15,  as  to  the  entire  question, 

amending  How.  Annot.  Stat.   Mich.,  It  is  not  error  to  submit  material  and 

§  7606,  provides  that  special  questions  pertinent  questions  where,  under  the 

to  be  submitted  to  a  jury  "  shall  be  instructions  given,  the  jury  could  not 

each  in  single  short  sentences,  readily  have  been  misled   to  suppose  that  if 

answered  bv  yes  or  no."  they   found   for  the  defendant  on  the 

1.  Categorical  Answer.  —  Jaspers  *».  first  question  they  must  also  find  for 
Lano,  17  Minn.  296.  him   upon   the  second.      Schrubbe  v. 

The  questions  submitted  should  be  Connell,  69  Wis,  476. 
Intelligible  to  the  apprehension  of  the  It  Is  Misleading  to  Embody  1b  One  Issue 
average  juror,  and  should  be  in  such  Two  Propositions  to  which  different  re- 
form as  to  admit  of  categorical  an-  sponses  might  be  made;  a  new  trial 
swers  under  the  evidence.  Jackson  r.  will  be  granted  if  such  an  issue  is  sub- 
German  Ins.  Co.,  27  Mo.  App.  77.  citing  mltled,  providing  the  exception  there- 
Flannery  v.  Kansas  Ciiy,  etc.,  R.  Co.,  to  is  taken  in  apt  time.  Emery  v. 
23  Mo.  App.  127.  Raleigh,  etc.,  R.  Co.,  102  N.  Car.  209. 

2.  Misleading  and  Ambiguous  Que*-  Contradictory  Issues  under  the  differ- 
tions.  —  Sherwood  v.  Chicago,  etc.,  R.  ent  aspects  of  the  pleadings  are  not  ob- 
Co.,  82  Mich.  374;  Peninsular  Land  jectionable  under  the  code  system. 
Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co.,  Bean  v.  Western  North  Carolina  R. 
35  W.  Va.   666;    Strinke   v.  Diamond  Co.,  107  N.  Car.  731. 

Match  Co.,  87  WiB.  477.  Interrogatories    Based     on    Erroneous 

The  court  is  bound  to  submit  inter-  Proposition    Of    Law.  —  Interrogatories 

rogatories  only  in  such    number  and  based  upon  a  hypothesis  which  is  not 

form  as  will  aid  and  not  bewilder  the  the  law  may  properly  be  refused.     Cox 

jury.     Burke   v.   McDonald,   2   Idaho  v.  Ratcllffe,  105  Ind.  374. 

646.  8.  Disjunctive  or  Alternative  Questions. 

Interrogatories  which   a  jury  could  — Geisinger  v.  Beyl,  80  Wis.  443. 

not  well   consider  or  answer  without  A  question:    "  Were    those   in   the 

great  danger  of  confusion  and  mi  sap-  management,   operation,   or  ordering 

prehension  maybe  refused.     Phoenix  repairs  of  the  road  guilty  of  negligence 
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Perm  of  SPECIAL  INTERROGATORIES.     Interrogator!**. 

2.  Conditional  on  Finding  General  Verdict.  —  The  interrogatory 
submitted  to  the  jury  must  be  in  form  conditional  upon  its  find- 
ing a  general  verdict.1 

3.  Leading  Questions.  —  The  submission  by  the  trial  court  of  an 
interrogatory  which  is  leading  in  form  is  not  error.*  It  is  a 
matter  resting  within  the  discretion  of  the  trial  court,  though  it 
has  been  said  to  be  the  better  practice  to  avoid  leading  questions.8 

4.  Rephrasing  by  Court.  —  The  court  may  rephrase  interroga- 
tories, and  need  not  give  them  exactly  as  requested;4  and 
especially  may  it  do  so  where  the  interrogatories  as  requested  are 
not  in  the  proper  and  approved  form.*  Neither  party  has  the 
right  to  dictate  the  terms  of  any  particular  question  to  the  jury.6 

in  not  causing,  by  general  rules  or  by        North  Carolina,  —  Emery  v,  Raleigh, 

special  instructions,  trains  to  be  slack-  etc.,  R.  Co.,  102  N.  Car.  209;  Propst 

ened  ? "  is  open  to  criticism  as  being  v,    Fisher,    104   N.  Car.  214;    Cole  v. 

uncertain,  in  the  disjunctive,  and  not  Laws,   104  N.  Car.  651;  Black  well  v. 

limited   to  any   single   fact  or  issue.  Lynchburg,  etc.,  R.  Co.,  in  N.  Car. 

Murray  v.  Abbot,  61  Wis.  198.  151;  Hamilton   v,    Buchanan,    112   K. 

1.  Hodgson  v.  Jeffries,  52  Ind.  334;  Car.  463;  Brown  v,  Mitchell,  102  N. 
Otter  Creek  Block  C:>al  Co.  v,  Raney,  Car.  347. 

34  fnd.  329;  Mcllvain  v.  State,  80  Ind.  Wisconsin,  —  McLimans  v.   Lancas- 

69.     See    also  supra,    III.    3.   b.    Con-  ter,  63  Wis.  596. 

ditional  or  Unconditional,  5.  It  Is  the  Duty  of  the  Court  to  see 

2.  Anderson  v,  McPike,  41  Mo.  App.  that  interrogatories  are  so  framed  that 
328;  Benton  v.  St.  Louis,  etc.,  R.  Co.,  each  shall  present  distinctly  to  the  jury 
25  Mo.  App.  155,  citing  Rice  v.  Rice,  6  a  single  material  fact.  Rosser  v. 
Ind.  ioo,  and  Marshall  v.  Blackshire,  Barnes,  16  Ind.  502. 

44  Iowa  475.  Bequests  Calling  for  Evidentiary  Facts. 

8.  Discretion  of  Conrt.  —  The  giving  or  — Where  the  requested  interrogatory 
refusal  of  leading  interrogatories  is  calls  for  an  answer  as  to  a  mere  evi- 
dlscretionary  with  the  court,  therefore  dentiary  fact,  the  court  may  properly 
it  is  not  error  to  refuse  to  give  them,  refuse  to  give  it,  and  may  substitute 
although  to  give  them  would  not  have  therefor  a  question  submitting  the  ulti- 
been  error.  Anderson  v.  McPike,  41  mate  fact  which  such  evidentiary  fact 
Mo.  App.  328,  citing  Benton  v.  St.  tends  to  prove.  Chicago,  etc.,  R.  Co. 
Louis,  etc.,  R.  Co.,  25  Mo.  App.  155,  v,  Dunleavy,  129  111.  132. 
wherein  the  court  said:  "  We  deem  it  The  modification  of  special  interrog- 
more  consonant  with  the  aims  and  ob-  atories  asked  to  be  submitted  to  the 
jects  of  the  law  and  the  proper  admin-  jury,  by  the  omission  of  certain  queries 
istration  of  justice  that  questions  put  relating  only  to  evidentiary  facts,  is 
to  the  jury  should  be  governed  by  the  error.  IngalU  v.  Allen,  144  111.  535. 
rules  applying  to  questions  put  to  wit-  Generally  as  to  requests  calling  for 
nesses,  and  that  it  should  be  left  to  findings  as  to  mere  evidentiary  facts, 
the  sound  discretion  of  the  judge  to  see  infra,  V.  5.  Evidentiary  Facts, 
permit  or  refuse  a  leading  interroga-  Opportunity  to  Amend. —  It  is  for  the 
tory  —  merely  intimating  that  it  is  the  court  to  determine  whether  the  inter- 
better  practice  to  avoid  them."  rogatories  requested  are  in  such  form 

4.  Idaho,  — Lufkins     v.    Collins,     2  as  should  be  submitted,  and  if  they  are 

Idaho  234.  not,  the  party  presenting  the  requests 

Indiana.  —  Allen  v,  Davison,  16  Ind.  should  have  an  opportunity  to  amend 

417;  Noble  v.  Enos,  19  Ind.  72;  Man-  the  interrogatories  until  they  are  sat- 

ning  v,  Gasharie,  27  Ind.  399;  Camp-  isfactory  to  the  court.       Redford    v. 

bell  v,  Frankem,  65  Ind.  591;  Clegg  v.  Spokane  St.  R.  Co.,  9  Wash.  55. 

Waterbury,   88    Ind.    21;     Louisville,  6.  American  Co.  v,  Bradford,  27  Cal. 

etc.,  R.  Co.  v,  Worley,  107  Ind.  320.  360. 

Iowa.  —  Mickey  v.  Burlington   Ins.  "  The  Conrt  Is  Hot  a  Here  Mouthpiece 

Co.,  35  Iowa  174.  through  which  the  party  interrogates 

Kansas.  —  Warden  v,  Reser,  38  Kan.  the  jury.     The  jury  is  not,  as  it  were, 

86.  placed    on    the    witness  stani   to  be 
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Form  of  SPECIAL  INTERROGA  TORIES,     Interrogatories. 

The  court  may  even  substitute  issues  of  its  own  for  those  pro- 
posed by  the  parties,  provided  the  questions  submitted  cover  all 
the  controverted  issues  of  fact  and  are  reasonably  specific.1 

5.  Oral  or  Written.  —  The  statutes  usually  require  that  the 
questions  shall  be  submitted  to  the  jury  in  writing.* 

6.  Sealed  Interrogatories.  —  it  Hm  Been  Held  that  interrogatories 
may  be  delivered  to  the  jury  sealed  in  an  envelope,  with  an 
instruction  not  to  open  the  envelope  until  the  jurors  have  agreed 
upon  the  general  verdict.3 

cross-examined  by  counsel.     It  is  the  the  interrogatories    prepared    by   the 

duty  of  the  court  to  supervise  the  ques-  court  do  not  fully  cover  the  pertinent 

tions  presented  —  to   select   the   most  and  material  points  embraced  in  those 

important,  and  arrange  them  in  a  clear  asked  by  the  parties,  it  will  be  error  to 

and   natural    manner.    Thus  a  sym-  refuse  the  latter."     Clegg   v.   Water- 

metry  and  order   will    be    preserved  bury,  88  Ind.  23. 

which  will  tend  to  secure  truth  and  The  discretion  of  the  trial  court  in 
justice.  The  case  will  go  clearly  to  settling  the  issues  to  be  submitted  to 
the  jury,  and  the  answers  will  be  more  the  jury  for  special  findings  will  not  be 
apt  to  be  harmonious  and  consistent,  disturbed  on  appeal  where  the  findings 
Of  course  the  object  is  to  get  at  the  constitute  a  lawful  basis  for  the  judg- 
facts,  and  the  more  clearly  and  orderly  ment  and  opportunity  is  not  denied  to 
the  matters  are  presented,  the  more  the  party  to  have  the  law  applicable  to 
certainly  will  the  facts  be  ascertained,  any  material  portion  of  the  testimony 
And  over  this,  as  of  other  matters,  the  fairly  presented  and  passed  upon  by 
court  must  exercise  a  supervision.  We  the  jury  through  the  medium  of  some 
do  not  mean  that  the  court  is  called  issue.  Emery  v.  Raleigh,  etc.,  R.  Co., 
upon  to  write  out  questions,  or  that  it  102  N.  Car.  209.  See  also  Brown  v. 
should  be  particular  or  precise  about  Mitchell,  102  N.  Car.  347. 
the  phraseology  of  counsel,  for  it  is  the  The  trial  court  may  exercise  a  dis- 
party  and  noi  the  court  that  U  seeking  cretion  in  altering  or  substituting 
answers  as  to  particular  facts;  but  issues  when  those  so  altered  or  substi- 
only  this,  that  the  court  should  require  tuted  will  permit  any  specific  view  of 
the  parties  to  present  an  orderly  the  law  arising  out  of  the  testimony  to 
arrangementof  questions, should  strike  be  presented.  Blackwell  v.  Lynch- 
out  the  trifling  and  unimportant,  and  burg,  etc.,  R.  Co.,  in  N.  Car.  151. 
should  not  permit  the  jury  to  be  con-  Under  a  statute  authorizing  parties 
fused  and  the  case  lumbered  up  with  to  require  the  jury  to  find  specially 
useless  matter."  Missouri  Pac.  R.  Co.  upon  "  particular  questions  of  fact,"  it 
v.  Holley,  30  Kan.  473,  per  Brewer,  J.  is  error  for  the  court  to  refuse  lo  sub- 

Bevision   by  Court.  —  "  It  is   proper  mit  such  questions  and  to  submit  in 

for  the  trial  court  to  revise  interroga-  lieu    thereof    interrogatories   covering 

tories  submitted  by  the  parties  and  to  only  the  general  issues  embraced  in 

prepare  and  propound  for  itself  proper  the  general  verdict.     Todd  v.  Fenton, 

interrogatories  for  the  jury."     Louis-  66  Ind.  25. 

ville,  etc.,  R.  Co.  v.  Worley,  107  Ind.  2.  Allen    v.   Davison,    16   Ind.  417; 

320,    citing  Killian   v.  Eigenmann,   57  Toledo,    etc.,    R.    Co.  v.  Goddard,   25 

Ind.  480.  Ind.   185;    Scagel  v.  Chicago,  etc.,  R. 

The  court  may  control  the  form  of  Co.,  83  Iowa  380;  Kansas  Pac.  R.  Co. 

interrogatories  and  judge  of  their  pro-  v.    Reynolds,   8    Kan.   623;    Fosters, 

priety.     Miller  «/.  White  River  School  Turner,   31    Kan.    58;    Benton    v.   St. 

Tp.,  101   Ind.   503,  citing  Campbell  v.  Louis,  etc.,  R.  Co.,  25  Mo.  App.  155. 

Frankem,  65  Ind.  5qt.  3.  Summers  v.  Tarney,  123  Ind.  560, 

1.  Substituting    Interrogatories  —  Dis-  wherein  the  court  said:     "  This  is  new 

cretion  of  Court. —  McLimans  v.  Lan-  practice,   so    far    as  our  information 

caster,  63  Wis.  596.  goes;  but  we  are  not  inclined  to  hold 

"  It  is  no  doubt  true  that  the  court  that  it  amounts  to  available  error,  as 

may  frame  interrogatories  of  its  own  the  statute  provides  that  the  interroga- 

and   submit    them    instead    of    those  tories  arc  only  to  be  answered  after  a 

framed  by  the  parties.     If,  however,  general  verdict  has  been  agreed  to." 
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Form  of  SPECIAL  IN'TERROGA  TORIES.     Interrogatories 

7.  Assumption,  of  Facts.  —  Interrogatories  assuming  material  facts 
in  issue  should  not  be  submitted.1 

8.  Interrogatories  Covered  by  Others.  —  Interrogatories  which  are 
substantially  covered  by  other  interrogatories  given  may  be  prop- 
erly refused.2 

9.  Objections  to  Form.  —  Objections  to  the  form  of  an  interroga- 
tory must  be  taken  at  the  time  when  the  interrogatory  is  sub- 
mitted to  the  jury,  or  they  will  be  deemed  waived.8     If  the 

1.  Scagel  v,  Chicago,  etc.,  R.  Co.,  83  Where  the  special  verdict  sufficiently 
Iowa  380;  Elliott  v.  Reynolds,  38  Kan.  covers  all  material  and  controverted 
274.  questions,  the  refusal  to  submit  other 

Facts  Admitted  by  the  Pleadings  may  questions  is  not  error.     Wrights.  Mul- 

be  assumed  in  interrogatories.     Todd  vaney,  78  Wis,  89. 

v.  Fenton,  66  Ind.  25.  Covered  by  Interrogatories  Submitted  by 

2.  Illinois.  —  Lake  Shore,  etc.,  R.  Court  Sua  Sponte, —  It  is  not  error  in  the 
Co.  v.  Johnsen,  135  111.  641.  trial  court  to  refuse  to  submit  special 

Indiana. —  Manning  v.  Gasharie,  27  interrogatories  to  the  jury,  when  re- 

Ind.  399;  Nichols  v.  State.  65  Ind.  512;  quested  by  either  party,  when  the  jury 

Cleggv.  Waterbury,  88  Ind.  21;  Louis-  is  required  by  the  court  of  its  own  1110- 

ville,  etc.,  R.  Co.  v.  Worley,  107  Ind.  tion   to  answer  particular  questions, 

320;  Louisville,  etc.,  R.  Co.  v.  Kane,  embracing  every  material  fact  arising 

120  Ind.  140.  in  the  case,  that  are  almost  identical 

Iowa.  —  Mickey  v.  Burlington  Ins.  in  language,  scope,  and  bearing  with 

Co.,   35    Iowa    174;    Monroe   Bank  v.  those  requested.     Warden  v.  Reser,  38 

Gifford,  79  Iowa  300;    Aultman,  etc.,  Kan.  86. 

Co.  v.  Shelton,  90  Iowa  288.  Harmless  Error.  —  Refusal  to  submit 

Kansas.  —  Wyandotte  v.    While,    13  questions    substantially    covered     by 

Kan.  191;  Southern  Kansas  R.  Co.  v.  others  submitted    is   harmless    error. 

Walsh,  45  Kan.  653;  Russell  v.  Gregg,  Lake  Shore,  etc.,   R.  Co.  v.  Johnsen, 

49    Kan.   89;    Warden    v,    Reser,    38  135  III.  641. 

Kan.  86.  3.  Morse    v,    Morse,    25    Ind.    156; 

Michigan.  —  Chilson  v.  Wilson,  38  Brooker  v.  Weber,  41  Ind.  426;  Flan- 
Mich.  267.  nery  v.  Kansas  City,  etc.,  R.  Co.,  23 

Missouri,  —  Benton     v.    St.    Louis,  Mo.  App.    120;  Gerhardt  v.  Swaty,  57 

etc.,  R.  Co.,  25  Mo.  App.  155.  Wis.  24.. 

West  Virginia,  —  Andrews  v.  Mundy,  The  Reason  for  This  Role  is  to  afford 

36  W.  Va.  22.  an  opportunity  to  modify  or  refuse  the 

Wisconsin.  —  Hoppe  v.  Chicago,  etc.,  requested  interrogatory.      Brooker  v. 

R.    Co.,    61    Wis.    357;    Hart  v.    Red  Weber,  41  Ind.  426. 

Cedar,  63  Wis.  634;  Kelbus  v.  Abbot.  The  Proper  Practioe  for  taking  advan- 

77  Wis.  621;  Wright  v.  Mulvaney,  78  tage  of  the  abuse  of  the  statute  is  for 

Wis.   89;    McCoy  v.  Milwaukee  St.  R.  the  party  objecting  to  state  his  objec- 

Co.,  88  Wis   56.  tions  at  the  time  when  the  questions 

Illustrations.  —  The  question,"  Was  are   proposed   for  submission,  and  to 

the  defendant,  or  its  servants,  guilty  except  to  the   action  of   the  court  in 

of  any  negligence  which  was  the  prox-  overruling  the  objections.      Flannery 

imate  cause  of  injury  to  the  pUiniiff?  "  v.   Kansas  City,  etc.,   R.  Co.,  23  Mo. 

covers  the  same  ground  as  the  question,  App.  120. 

14  Could  the  defendant,  in  the  exercise  A  party  who  does  not  object  at  the 

of  ordinary  care,  have  avoided  the  in-  time  to  a  question  which  it  is  proposed 

jury  to   the  plaintiff  ?"  and  therefore  to  submit  lo  the  jury  on  the  ground 

the  latter   may  be  refused  where  the  that  it  does  not  properly  cover  the  case 

former  is  given.     McCoy  v.  Milwaukee  will    be   held  to  have   assented  to  its 

St.  R.  Co.,  88  Wis.  56.  submission    in     the     form    proposed. 

Where  the  questions  submitted  for  a  Gerhardt  v.  Swaty,  57  Wis.  24. 

special  verdict  covered  the  whole  case,  Where  special  questions  to  the  jury 

it   was   not  error  to  refuse  to  submit  do  not  meet  the  whole  case,  the  defect 

other  questions,  the  answers  to  which  must   be   pointed   out  when  they  are 

would  not  hive  been  conclusive  either  suhmitted,  and  if  it  is  not,  the  special 

way.     Kalbus  v.  Abbot,  77  Wis.  621.  findings  are  not  open  to  minute  criti- 
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objection  is  withheld  until  the  interrogatory  is  answered,  it  will 
be  too  late  to  be  available.  * 

10.  Number  of  Interrogatories.  —  An  excessive  number  of  inter- 
rogatories should  not  be  submitted.*  Good  practice  requires  that 
the  questions  put  should  be  clear  and  simple,  and  as  few  in  num- 
ber as  will  elicit  the  material  facts.8  Special  interrogatories  were 
never  intended  to  be  in  the  nature  of  a  minute  cross-examination 
of  the  jury,  and  such  abuse  of  them  should  not  be  permitted.4 
An  examination  of  the  cases  shows  that  the  tendency  is  towards 
a  multitude  of  questions,*  many  of  them  not  decisive  of  the  issue, 
and  those  which  are  decisive  put  in  all  possible  shapes  and  repeated 
with  all  conceivable  variations.  Such  methods  of  procedure 
increase  the  evil  rather  than  advance  the  remedy,6  and  the  trial 

cism.     Dupont  v.  Starring,  42   Mich.  Co.,  48  Wis.  168;  Haley  v.  Jump  River 

492.  Lumber  Co.,  81  Wis.  412. 

Who  Kay  Object.  —  A  party  by  whom  In  Missouri  Pac.   R.  Co.  v.  Hollcy, 

a  question  was  prepared  and  at  whose  30  Kan.  465,  some  twenty-nine  ques- 

request  it  was  submitted  to  the  jury  tions  were  propounded  on  the  part  of 

for  a  special  verdict  cannot  be  heard  the    plaintiff     and  one  hundred  and 

to  allege  tjie  insufficiency  of  such  ques-  thirty-four  on  the  pari  of  the  defend- 

tion   as  ground  for  a  reversal  of  the  ant.     This  was  criticised  by  the  court, 

judgment.      Wright  v.   Mulvaney,  78  as  many  of  the  questions  referred  to 

Wis.  89.  trivial    and   unimportant  things,  and 

1.  Brooker  v.  Weber,  41  Ind.  426;  were  more  in  the  nature  of  a  cross- 
Ailcen  v.  Bruen,  21  Ind.  137;  Dupont  examination  of  a  witness  than  the  sub- 
v.  Starring,  42  Mich.  492.  mission  of  questions  to  a  jury. 

2.  Chicago,  etc.,  R.  Co.  v.  Dunleavy,  6.  Number  of  Interrogatories  Submitted. 
129  111.  132;  Louisville,  etc.,  R.  Co.  v.  — In  a  few  comparatively  recent  cases, 
Kane,  120  Ind.  140;  Aultman,  etc.,  Co.  the  number  of  interrogatories  submit- 
v.  Shelton,  90  Iowa  288;  Jackson  v.  ted  was  as  follows:  One  hundred  and 
German  Ins.  Co.,  27  Mo.  App.  62;  thirty-six  in  Atchison,  etc.,  R.  Co.  v. 
Treat  v.  Hiles,  75  Wis.  265;  Haley  v.  Cone,  37  Kan.  567;  one  hundred  and 
Jump  River  Lumber  Co..  81  Wis.  4x2.  ten  in  Atchison,  etc.,  R.  Co.  v.  Brown. 

8.  Few,   Clear,  and   Simple.  —  Fowler  33  Kan.  757;  seventy-six  in  Atchison, 

v,  Hoffman,  31  Mich.  215.  etc.,  R.  Co.  v.  Weber,  33  Kan.   543; 

Questions  should  be  few  in  number,  sixty-seven  in  St.  Louis,  etc.,  R.  Co.  v. 

so  as  to  avoid  confusing  the  jurors  and  Weaver,  35    Kan.  412;    fifty-seven  in 

leading   them  into  unprofitable  wran-  Atchison,   etc.,    R.   Co.  v.  McKee,  37 

gles  over  non-essentials.     Jackson  v.  Kan.  592;    fifty-three  in   Harbaugh  v. 

German   Ins.    Co.,   27   Mo.   App.   77,  Cicott,   33    Mich.    241;    fifty-three    in 

citing  FUnnery   v.  Kansas  City,   etc.,  Treat  v.  Hiles,  75  Wis.  265;  forty-six 

R.  Co.,  23  Mo.  App.  127.  in  Solomon  R.  Co.  v.  Jones,  34  Kan. 

"  While  it  is  the  imperative  duty  of  443;  forty-five  in  Central  Branch  Union 

the  court  to  see  that  definite  and  direct  Pac.  R.  Co.  v.  Andrews,  41  Kan.  370; 

answers  are  given,  without  evasion,  by  forty  in  Union  Pac.  R.  Co.  v.  Fray,  43 

the  jury,  to  interrogatories  fairly  and  Kan.  750;  thirty-six  in  Kansas  Pac.  R. 

properly  propounded  to  them   it  is  the  Co.  v.  Peavey,  34  Kan.  472;  thirty-five 

duty  of  the  court,  as  well,  not  to  per-  in  Morrow  v.  Saline  County,  21  Kan. 

mit  the  jury  to  be  confused  and  em-  484;    twenty-one  in  Minneapolis  Har- 

barrassed  by  a  great  number  of  unfair  vester   Works  Co.    v.    Cummings,   26 

interrogatories.      The    interrogatories  Kan.  367;  twenty  in  Atchison,  etc.,  R. 

should  be  clear  and  as  few  in  num-  Co.  v.  McCandliss,  33  Kan.  366;  twenty 

ber  as  will  elicit  the  material  facts."  in   Fisk   v.   Chicago,  etc.,  R.  Co.,  83 

Heiney  v.  Garretson,  1  Ind.  App.  550,  Iowa  253. 

citing  Louisville,  etc.,  R.  Co.  v.   Hub-        6.  Peninsular    Land  Transp.,    etc., 

bard,  116  Ind.  193.  Co.  v.  Franklin  Ins.  Co.,  35  W.  Va. 

4.  Cross-examination  of  Jury  Hot  Per-  666. 
mitted.  — ■  Blesch  v.  Chicago,  etc.,   R.        A  Profusion  of  Questions  which  only 
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court  should  exclude  them,  and  prune  them,  and  reduce  them  in 
number  with  an  unsparing  hand,1  and  in  doing  so  the  court  will 
be  sustained  in  the  exercise  of  a  wide  discretion,  though  of  course 
such  discretion  is  subject  to  review  as  in  other  cases.2 

V.  Substance  OF  InteeAogatoeies  —  1.  Particular  Questions  of 
Fact.  —  The  statutes  providing  for  the  submission  of  special  inter- 
rogatories to  the  jury  generally  speak  of  them  as  "  particular 
questions  of  fact."  By  "  particular  questions  of  fact "  something 
less  than  an  issue  presented  in  the  case  3  and  something  more 

creates  distraction  and   increases  per-  and  necessary  points  for  special  find- 

plexity  rather  than  removes  it  should  ings.     This  was  held  to  be  no  error, 

be  avoided.    Peninsular  Land  Transp.,  Citing  Thomas  v.  Schee,  80  Iowa  237; 

etc.,  Co.  i>.  Franklin  Ins.  Co.,  35  W.  Winter    1/.   Central   Iowa   R.   Co.,   80 

Va.  666.  Iowa  443;  Hawley  v.  Chicago,  etc.,  R. 

"  Special  findings  are  often  the  cause  Co.,  71  Iowa  717. 
of  much  perplexity  to  juries,  especially.  In  Chicago,  etc.,  R.  Co.  v.  Dun- 
as  is  sometimes  the  case,  when  they  leavy,  129  111.  132,  the  court  criticised 
are  numerous  and  requested  rather  for  a  case  in  which  one  hundred  and 
the  purpose  of  confusing  than  of  mak-  thirty-six  interrogatories  as  to  the  facts 
ing  clear  that  about  which  they  are  in-  were  submitted,  and  said  that  it  was 
vestigating."  Das  Moines,  etc.,  Land,  unwilling  to  give  countenance  to  such 
etc.,  Co.  v.  Polk  County  Homestead,  practice, 
etc.,  Co.,  82  Iowa  663.  In  Manning  v.  Gasharie,  27  Ind.  399, 

In  Bills  v.  Ottumwa,  35  Iowa  107,  the  court  remarked  that  in  view  of  the 
thirty-three  special  interrogatories  issues  in  the  case  it  was  difficult  to  con- 
were  submitted  to  the  jury.  In  some  ceive  how  thirty-five  material  and  dis- 
respects the  answers  were  in  conflict  tinct  questions  of  fact  pertinent  to  the 
with  each  other.  The  court  said:  issues  could  arise. 
"  Reading  the  findings  as  they  appear  In  Dickerson  v.  Dickerson,  50  Mich, 
in  the  abstract,  such  conflict,  to  our  37,  forty-one  special  interrogatories, 
minds,  disappears,  and  they  harmonize  the  answer  to  no  one  of  which  would 
quite  as  well  as  could  be  expected  of  have  been  conclusive,  were  requested, 
the  answers  to  thirty-three  questions  and  it  was  held  that  the  court  did  right 
asked  of  the  jury  by  expert  counsel  in  declining  to  submit  them, 
with  the  design  of  drawing  out  a  con-  3.  Todd  v.  Fenton,  66  Ind.  25,  citing 
flict  in  the  facts  and  conclusions  to  be  Morse  v,  Morse,  25  Ind.  156,  and  Man- 
stated."  ning  v.  Gasharie,  27  Ind.  399.      See 

1,  Peninsular  Land  Transp.,  etc.,  also  Ohio,  etc.,  R.  Co.  v.  Stansberry, 
Co.  v.  Franklin  Ins.  Co.,  35  W.  Va.  132  Ind.  533;  McCullough  v.  Martin, 
666.  (Ind.    App.  1893)  35  N.  E.  Rep.   719; 

In  Michigan,  Laws  1885.  Act  No.  15,  Sturgis  First    Nat.   Bank   v.  Peck.  8 

amending  How.    Annot.   Stat.    Mich.,  Kan.  660;  Foster  v.  Turner,  31  Kan. 

§  7606,  provides  that  special  questions  58;  Porter  v.  Western  North  Carolina 

to  be  submitted  .to  a  jury  "  shall  not  R.  Co.,  97  N.  Car.  66. 

exceed  five  in  number."  The    Statutory    Phrase     "  particular 

2.  Peninsular  Land  Transp  ,  etc.,  questions  of  fact "  means  facts  ma- 
Co.  v.  Franklin  Ins.  Co.,  35  W.  Va.  666.  terial  and  pertinent  to  the  matter  in 

"  We  are    inclined    to  limit,   rather  controversy,  and  not  a  series  of  facts 

than  improperly  to  extend,  the  practice  which  are  necessarily  included  in  and 

of  propounding  so  many  interrogate-  determined    by   the    general    verdict, 

ries   to  the   jury."       Indianapolis    v.  Whalen   v.  Chicago,   etc.,   R.  Co.,  75 

Lawyer,  38  Ind.  371.  Iowa  568. 

Number  of  Interrogatories  Deemed  Ex-  The  particular  questions  of  fact  as 
oetsive. —  In  Aultman,  etc.,  Co.  v.  to  which  interrogatories  may  be  sub- 
Shelton,  90  Iowa  288,  the  appellant  re-  milled  should  be  pertinent  to  and  in- 
quested  the  submission  of  some  thirty-  volved  in  the  issue,  and  such  as  are 
eight  interrogatories  to  the  jury,  which  impliedly  covered  by  the  general  ver- 
the  court  refused,  but  submitted  six  diet  and  underlie  the  rights  of  the  par- 
questions  which  covered  the  material  ties,  and  which  may  be  established  by 

324  Volume  XX, 


Substance  of         SPECIAL  INTERROGA  TORIES.     Interrogatories 

than  the  mere  evidentiary  facts  which  go  to  establish  the  ultimate 
issuable  facts  *  is  intended.  Particular  and  not  general  questions 
of  fact  are  to  be  submitted  to  the  jury,*  but  the  question  how 
general  or  how  particular  is  the  question  of  fact  to  be  submitted 
in  any  particular  case  rests  very  largely  in  the  sound  judicial  dis- 
cretion of  the  trial  court.3 

Tne  Purpose  of  the  Statute  in  allowing  the  submission  of  a  question 
of  fact  is  to  settle  some  important  leading  question  of  fact  aris- 
ing in  the  case  that  is  not  made  an  issuable  fact  in  the  pleadings, 

the  evidence.     McCullough  v.  Martin,  plaintiff's   duty  to  call  for  particular 

(Ind.   App.    1893)  35  N.  £.  Rep.  719;  facts,    and  not  to  leave  the  jurors  to 

Morse  v.  Morse,  25  ind.  156.  state  the  particular  facts  themselves. 

If  the  interrogatories  requested  will  In  Horth  Carolina,  only  issues  arising 

be  sufficiently  answered  by  the  general  naturally  upon  the  pleadings  should  be 

verdict,  it  is  not  error  to  refuse  them,  submitted,  but  their  subdivision  is  not 

McCullough    v.    Martin,    (Ind.    App.  a  ground  for  a  new  trial  unless  it  ap- 

J893)  35  N.  E.  Rep.  719,  citing  Uhi  v.  pears  that  they  were  thereby  con f  us- 

Harvey,  78  Ind.  39.  ing,  complicated,  or  prejudicial.    Bean 

In  O'Leary  v.  German-American  Ins.  v.  Western  North  Carolina  R.  Co.,  107 

Co.,  too  Iowa  399,  the  court  held  that  N.  Car.  73 r. 

interrogatories  as  to  facts  necessarily  1.  See     infra ,     V.     5.     Evidentiary 

determined  by  the  general  verdict  need  Facts, 

not  be  submitted;  but  this  cannot  be  2.  Foster  v.  Turner,  31  Kan.  58. 
correct,  for  it  is  only  as  to  such  facts  General  in  Connection  with  Particular 
tbatan  adverse  special  finding  would  be  Questions. —  In  an  action  for  death  by 
controlling.  The  court  relied  princi-  wrongful  act,  the  Supreme  Court  can- 
pally  on  Whalen  v.  Chicago,  etc.,  R.  not  say  that  the  trial  court  committed 
Co.,  75  Iowa  568.  But  in  this  case  it  material  error  by  submitting  to  the 
was  merely  held  that  "  the  interroga-  jury  such  general  questions  as  the  fol- 
tories  must  ask  a  response  as  to  the  ex-  lowing:  "Was  the  death  of  said  P. 
istenceof  some  particular  fact,  and  not  caused  by  the  wrongful  act  or  omission 
embrace  a  series  of  facts  which  are  of  the  defendant?"  "Could  the  de- 
necessarily  included  in  and  determined  fendant,  by  the  exercise  of  reasonable 
by  the  general  verdict,"  which  is  a  and  ordinary  care  on  its  part,  have  pre- 
very  different  matter.  vented    the   injury   complained   of?" 

The  particular  facts  which  the  jury  "  Was  the  death  of  P.  caused  by  the 

maybe  required  to  lind  specially  are  gross  negligence  of  the  defendant?" 

facts  which  underlie  the  rights  of  the  "At  I  he  time  of  the  injury  complained 

parlies,  and  which  may  be  established  of,  was  P.  in  the  exercise  of  reasonable 

by  the  evidence.     Questions  calculated  and  ordinary  care  ?  "     "At  the  time  of 

rather  to  reveal  the  seciet?  of  the  jury  the  injury  complained  of,  was'P.  guilty 

room    by    a    discovery    on   the   basis  of    any   negligence  that  proximately 

adopted  and  acted   upon   by  the  jury  contributed    thereto?"      Where    such 

in  arriving  at  its  general  verdict  should  general   questions    as  the   above  are 

not  be  submitted,  and  if  submitted  and  submitted    to    the    jury    along    with 

answered  may  be  disregarded.  Blacker  numerous  specific  questions,  and  the 

v.  Slown,  114  Ind.  322.  jury  makes  findings  in  answer  to  both 

In  Foster  v.  Turner,  31  Kan.  58,  the  the  general  and  the  specific  questions, 

plain  tiff  requested  the  court  to  submit  then,  if  it  can  be  seen  that  the  general 

to   the  jury  the   following  questions:  findings  are  mere  conclusions  drawn 

"Did    the   said    plaintiff   manage  the  by  the  jury  from  the  facts  found  and 

case   honestly   and   faithfully?"     and  stated  in  the  answers  to  the  specific 

*'  If  the  above  question  is  answered  in  questions,   the  general   findings  may 

the  negative,  then  state  particular  acts  be   wholly   ignored  and   disregarded, 

showing  the  unfaithfulness  of  the  said  whether  they  agree  with  or  contradict 

plaintiff  in  managing  the  case."     The  the  specific  findings.     Atchison,  etc., 

court  submitted  the  first  question,  but  R.  Co.  v.  Plunkett,  25  Kan.  188. 

refused  to  submit  the  second,  and  this  3.  Southern   Kan.   R.  Co.  v.  Walsh, 

was  held  not  to  be  error,  as  it  was  the  45  Kan.  653. 
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but  is  one  which  the  court  deems  material  to  a  just  determination 
of  the  case.  * 

2.  Conclusions  of  Law.  —  Interrogatories  calling  upon  the  jury  to 
decide  questions  of  law  or  of  mixed  law  and  fact  should  not  be 
submitted,*  and  it  is  error  to  submit  them,  though  the  error  will 
be  harmless  where  the  answer  is  immaterial.8 

3.  Controverted  Facta. — Interrogatories  should  be  limited  to 
single  and  directly  controverted  issues  of  fact.4  Where  the  facts 
inquired  about  in  the  special  interrogatories  requested  are  either 
admitted  by  the  pleadings  or  established  by  uncontradicted  evi- 
dence, such  interrogatories  may  and  should  be  refused,5  and  if 

1.  Porter  v.  Western  North  Carolina  cf  law.  Louisville,  etc.,  R.  Co.  v. 
R.  Co  ,  97  N.  Car.  66.  Worley,  107  Ind.  320. 

Distinction  Between  Special  Verdiot  and  Scope  of  Partnership.  —  The  question 
Special  findings. —  In  Sturges  First  Nat.  whether  the  carrying  on  of  a  specified 
Bank  v.  Peck,  8  Kan.  66o,  it  was  held  business  is  within  the  scope  of  a  part- 
by  Brewer," J.,  that  the  facts  to  be  found  nership  is  a  question  of  law  rather  than 
in  a  special  verdict  are  I  he  ultimate  of  fact,  and  therefore  a  special  inter- 
issuable  facts  presented  by  the  plead-  rogatory  calling  for  a  finding  upon  that 
ings,  and  there  is  no  need  of  greater  point  may  be  properly  rejected.  Ban- 
minuteness  in  the  verdict  than  in  the  ner  Tobacco  Co.  v.  Jenison,  48  Mich, 
pleadings.    But  the  particular  question  459. 

of  fact  to  be  found  in  response  to  an  Consideration  for  Contract,  —  In  Toledo 
interrogatory  is  any  fact  in  the  case  Sav.  Bank  v.  Rathmann,  78  Iowa  288, 
which  may  affect  its  determination,  the  court  submitled  to  the  jury  the 
whether  one  of  the  main  essential  facts  interrogatory,  "  Was  there  any  Con- 
or an>  minute  subdivision  thereof.  sideration  for  the  note  sued  on  ?  "    The 

2.  Toledo,  etc.,  R.  Co.  v.  Goddard,  court  also  charged  the  jury  that  if  the 
25  Ind.  185;  Manning  v.  Gasharie,  27  scale  for  which  the  note  was  given  was 
Ind.  399;  Trentman  v.  Wiley,  85  Ind.  utterly  worthless  and  without  value 
33;  Albion  r.  Hetrick,  90  Ind.  545;  when  delivered,  there  was  a  failure 
Louisville,  etc.,  R.  Co.  v.  Worley,  107  of  consideration  for  the  note.  It  was 
Ind.  320;  Louisville,  etc.,  R.  Co.  v.  held  that  in  view  of  the  charge  the 
Pedigo,  108  Ind.  481;  Chicago,  etc.,  R.  interrogatory  was  proper  and  not  00- 
Co.  v.  Ostrander,  116  Ind.  259;  Ohio,  jectionable  on  the  ground  that  it  called 
etc.,   R.  Co.  v.  Stansberry,    132   Ind.  for  a  legal  conclusion. 

533;  Toledo  Sav.  Bank  v.  Rathmann,  3.  Chicago,  etc.,  R.  Co.  v.  Ostrander, 

78  Iowa  288;  Banner  Tobacco  Co.  v.  116  Ind.  259. 

Jenison,  48  Mich.  459.  4.  Mickey  v.  Burlington  Ins.  Co.,  35 

Questions  Calling  for  Legal  Conclusions  Iowa  174;  Sage  v.  Haines,  76  Iowa  581; 

—  Illustrations— Construction  of  Written  Citizens'  State  Bank  v.  Council  Bluffs 

Instrument. — An  interrogatory  calling  Fuel   Co.,   89    Iowa  618;    Russell    v. 

for  the  construction  of  a  written  in-  Gregg,  49  Kan.  89;  Fowler  v.  Hoffman, 

strument  is  improperly  put  to  the  jury,  31  Mich.  215;  Pigott  v.  Engle,  60  Mich, 

as  it  is  the  province  of  the  court  to  221;    Knahtla  v.  Oregon  Shott  Line, 

construe  such  instruments.     Comer  v.  etc.,  R.  Co.,  21  Oregon  136;  Wilkie  v. 

Himes,  49  Ind.  482.  Chandon,  1  Wash.  355;  Eberhardt  v. 

Negligence.  —  Interrogatories  assum-  Sanger,  51  Wis.  72;  Schrubbe  v.  Con- 
ing that  certain  facts  existed,  and  ask-  nell,  69  Wis.  476;  Stringham  v.  Cook, 
ing  the  jury  if  they  do  not  constitute  75  Wis.  589. 

negligence,  should  be  refused,  as  they  5,  Citizens'   State   Bank  9.  Council 

call  for  a  conclusion  of  law  from  the  Bluffs  Fuel  Co.,  89  Iowa  618. 

facts  assumed.     Toledo,  etc.,  R.  Co.  Admitted  Matters.  —  Special  questions 

v.  Goddard,  25  Ind.  185.  to  the  jury  with  reference  to  admitted 

Legality  of  Act.  —  An  interrogatory,  matters  may  be  refused  without  error. 

"  Could  the  defendant  have  lawfully  Pigott  v.  Engle,  60  Mich.  221. 

fenced  its  track  at  the  point"  where  Where  There  Is  Ho  Dispute  between 

animals  entered  upon  it,  is  a  question  the  parties  10  the  suit  in  relation  to  the 
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submitted,  a  failure  to  find  thereon  is  no  ground  for  a  reversal.1 
Admissions  at  Trial.  —  But  the  admission  of  facts  upon  the  trial 
does  not  preclude  the  opposite  party  from  putting  special  ques- 
tions requiring  the  jury  specifically  to  find  such  facts  so  as  to  get 
them  on  the  record.2 

4.  Materiality  of  Facts,  —  Interrogatories  should  be  limited  to 
the  material  controverted  questions  of  fact.1     Irrelevant,  imma- 


subject-matterof  the  question,  it  is  not 
error  for  the  court  to  refuse  to  submit 
it  to  the  jury.  Russell  v.  Gregg,  49 
Kan.  89;  Wilkie  v.  Chandon,  1  Wash. 
355;  Fick  v.  Mulholland,  48  Wis.  413; 
Stringham  v.  Cook,  75  Wis.  589. 

1.  Ward  v.  Busack,  46  Wis.  407;  Mc- 
Narra  v.  Chicago,  etc.,  R.  Co.,  41  Wis. 
69;  Hutchinson  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  541;  Williams  v.  Porter, 
41  Wis.  422. 

Harmless  Error.  —  A  party  against 
whom  judgment  is  rendered  on  a  spe- 
cial verdict  cannotbe  injured  by  the  fail- 
ure of  the  jury  to  determine  one  of  the 
issues  submitted,  where  the  undisputed 
evidence  settled  such  issue  against  him. 
Hutchinson  p.  Chicago,  etc.,  R.  Co.,  41 
Wis.  541. 

2.  Harbaugh  v.  Cicott,  33  Mich.  241, 
cited  and  applied  in  Durfee  v.  Abbott, 
50  Mich.  479. 

Agreed  Statement  of  Facte.  —  Requests 
for  special  findings  cannot  be  refused 
on  the  ground  that  the  parties  had 
agreed  on  the  facts  in  the  presence  of 
the  jury;  the  facts  must  be  set  forth 
on  ihe  record,  and  until  they  are  so  set 
forth  they  cannot  be  regarded  as  set- 
tled. Durfee  v.  Abbotl,  50  Mich.  479, 
citing  Harbaugh  p.  Cicott,  33  Mich. 
241. 

8.  Quettion  Host  Be  Material  —  Idaho. 
—  Burke  v.  McDonald,  2  Idaho  646. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v. 
Dunleavy,  129  HI.  132;  Consolidated 
Coal  Co.  v.  Maehl,  130  111.  551;  Jack- 
sonville Southeastern  R.  Co.  v.  South- 
worth,  135  111.  250;  Fortune  v.  Jones, 
30  111.  App.  116. 

Indiana.  —  Rosser  v.  Barnes,  16  Ind. 
502;    Manning   v.  Gasharie,  27    Ind. 


40;  Groscop  v.  Rainier,  11 1  Ind.  361; 
Chicago,  etc.,  R.  Co.  v.  Ostrander,  116 
Ind.  259;  Wabash,  etc.,  R.  Co.  v.  Mor- 
gan, 132  Ind.  430;  Heiney  v.  Garretson, 
1  Ind.  App.  548;  Ohio,  etc.,  R.  Co.  v. 
Trapp,  4  Ind.  App.  69;  Ohio,  etc.,  R. 
Co.  v.  Wrape,  4  Ind.  App.  100;  Mc- 
Cullough  v.  Mai  tin  (Ind.  App.  1893) 
35  N.  E.  Rep.  719. 

Iowa.  —  Hal  held  v.  Lock  wood,  18 
Iowa  296;  Bonham  v.  Iowa  Cent.  Ins. 
Co.,  25  Iowa  328;  Mickey  v.  Burling- 
ton Ins.  Co.,  35  Iowa  174;  Lawson  v. 
Chicago,  etc.,  R.  Co.,  57  Iowa  674; 
Dreher  v.  Iowa  Southwestern  R.  Co., 
59  Iowa  599;  Liston  v.  Central  Iowa 
R.  Co.,  70  Iowa  714;  Hawley  v.  Chi- 
cago, etc.,  R.  Co.,  71  Iowa  717;  Whalen 
v.  Chicago,  etc.,  R.  Co.,  75  Iowa  568; 
Sage  v.  Haines,  76  Iowa  581;  Monroe 
Bank  v.  Gilford,  79  Iowa  300;  Capital 
City  Bank  v.  Wakefield,  83  Iowa  49; 
Scagel  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 
380. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Rey- 
nolds, 8  Kan.  623;  Wyandotte  v.  White, 
13  Kan.  191;  Bent  z/.  Philbrick,  16  Kan. 
191;  Atchison,  etc.,  R.  Co.  v.  Plunkett, 
25  Kan.  188;  Wyandotte  v.  Gibson,  25 
Kan.  236;  Mays  v.  Foster,  26  Kan.  518; 
Elliotl  v.  Reynolds,  38  Kan.  274;  Amer- 
ican Cent.  Ins.  Co.  v.  Hathaway,  43 
Kan.  399;  McPheeters  v.  Birk,  48  Kan. 

784. 

Michigan.  —  Crane    v.     Reeder,    25 

Mich.  303;  Fowler  v.  Hoffman,  31  Mich. 

215;  Frankenberg  v.  Decatur  First  Nat. 

Bank,  33  Mich.  46;  Harbaugh  v.  Cicott, 

33  Mich.   241;  Daniells  v.  Aid  rich,  42 

Mich.    58;     Farnsworth    v.    Coots,   46 

Mich.  117;  Toulmanz/.' Swain,  47  Mich. 

82;  Banner  Tobacco  Co.  v.  Jenison,  48 


399;  Skillen  v.  Jones,  44  Ind.  136;  Mul-  Mich.  459;   People  v.  White,  53  Mich, 

ual  Ben.   L.  Ins.  Co.    r.  Cannon,  48  538;    Pigoit  v.    Engle,  60   Mich.    221; 

Ind.  264;  Campbell  v.  Frankem,  65  Ind.  Henry   C.  Hart   Mfg.  Co.  v.   Mann's 

591;  Indianapolis  v.  Kollman,  79  Ind.  Boudoir  Car  Co.,  65  Mich.  564;  Miner 

504;    Keesling  v.    Ryan,   84   Ind.   89;  v.   Vedder,   66    Mich.    101;    Balch  v. 

Clegg  v.  Waterbury,  88  Ind.  21:  North  Grand  Rapids,  etc.,  R.  Co  ,  78  Mich. 

Western  Mut.  L.  Ins.  Co.  v.  Heimann,  654;  Dickerson  v.  Dickers'on,  50  Mich. 

93  Ind.  24;  Lemmon  v.  Moore,  94  Ind.  37;  Swift  v.    Plessner,   39   Mich.   178; 

40;  Miller  v.  White  River  School  Tp.,  Johnson    v.   Continental   Ins.  Co.,   39 

IOI  Ind.  503;  Porter  v.  Wall z,  108  Ind.  Mich.  33;  Sherwood  v.  Chicago,  etc., 
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terial,  or  frivolous  questions  may  and  should  be  refused.1 

What  Questions  Are  Material,  —  The  only  requests  for  special  findings 
that  are  material  under  the  statute  are  such  as,  if  answered  as 
desired  by  the  party  offering  them,  will  make  a  verdict  for  the 
other  party  inconsistent.*  Any  question  the  answer  to  which 
would  be  inconclusive,   and  which,   no  matter  how  answered, 

R.  Co.,  82  Mich.  374;  Cousins  v.  Lake  of  the  whole  case,  it  is  not  error  to  re- 
Shore,  etc.,  R.  Co.,  96  Mich.  389.  fuse  to  submit  other  questions  which 

Minnesota,  —  Jaspers    v.    Lano,    17  have  a  bearing  only  upon  the  amount 

Minn.   296;  litis  v.  Chicago,  etc.,   R.  of  the  damages.  Watson  v.  Milwaukee, 

Co.,  40  Minn.  273.  etc.,  R.  Co.,  57  Wis.  332. 

Missouri.  —  Flannery  v.  Kansas  City,  1.  Bonham  v.   Iowa  Cent.  Ins.  Co., 

etc.,  R.  Co.,  23  Mo.  App.  120;  Jackson  25    Iowa  335;    Mickey   v.    Burlington 

v.  German  Ins.  Co.,  27  Mo.  App.  62.  Ins.  Co.,  35  Iowa  183;  Lawson  v.  Chi- 

New  York.  —  Benson  v.  Townsend,  cago,  etc.,  R.  Co.,  57  Iowa  674;  Liston 

(Supra.   Ct.    Gen.  T.)  7  N.  Y.   Supp.  v.  Central  Iowa  R.  Co.,  70  Iowa  716; 

162.  Scagel  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 

North  Carolina.  —  Porter  v.  Western  380:  Bent  v.  Philbrick,  16  Kan.  191. 
North  Carolina  R.  Co.,  97  N.  Car.  66;  The  questions  submitted  should  be 
Emery  v.  Raleigh,  etc.,  R.  Co.,  102  strictly  limited  to  the  material  issues 
N.  Car.  209;  Cole  v.  Laws,  104  N.  Car.  made  in  the  pleadings  and  the  facts 
651;  Bean  v.  Western  North  Carolina  essential  to  support  the  verdict.  Jack- 
ie. Co.,  107  N.  Car.  732;  Home  v.  Peo-  son  v.  German  Ins.  Co.,  27  Mo.  App. 
pies  Bank,  108  N.  Car.  109;  Pioneer  77,  citing  Flannery  v.  Kansas  City,  etc., 
Mfg.  Co.  v.  Phcenix  Assur.  Co.,  no  N.  R.  Co.,  23  Mo.  App.  127. 
Car.  176.  Immaterial  issues  should  never,  and 

West    Virginia. — Wheeling   Bridge  issues     embracing     incidental     facts 

Co.  v.  Wheeling,  etc.,  Bridge  Co.,  34  should  not  ordinarily,   be  submitted, 

W.  Va.  155;  Peninsular  Land  Transp.,  and  if  excepted  to  in  apt  time  will  be 

etc.,  Co.   v.   Franklin   Ins.   Co.,  35  W.  ground  for  new  trial.     Home  v.  Feo- 

Va.  666;  Andrews  v.   Mundy,   36  W.  pies  Bank,  108  N.  Car.  109. 

Va.  22.  It  is  not  the  duty  of  the  court  to  sub- 

Wisconsin. —  Davis  v.  Farraington,  mit  every   question  presented;  trivial 

42  Wis.  425;  Eberhardt  v.  Sanger,  51  and   unimportant    questions    may   be 

Wis.  72;  Kalbus  v.  Abbot,  77  Wis.  621;  omitted.     Missouri    Pac.    R.    Co.    v. 

Haley  v.  Jump  River  Lumber  Co.,  81  Holley,  30  Kan.  465. 

Wis.  412;  Chopin  v.  Badger  Paper  Co.,  2.  Illinois. — Ohio,   etc.,    R.   Co.   v. 

83  Wis.  192;  McCoy  v.  Milwaukee  St.  Ramcy,  39  111.  App.  409;  Fortune  v. 

R.  Co.,  88  Wis.  56.  Jones,  30  111.  App.  116. 

"  The  right  of  a  party  to  findings  Indiana.  —  Mutual  Ben.  L.  Ins.  Co. 
upon  particular  questions  is  only  a  v.  Cannon,  48  Ind.  264;  Campbell  v. 
right  to  findings  upon  questions  ma-  Frankem,  65  Ind.  591;  Todd  v.  Fenton, 
terial  in  the  case.  He  cannot  pass  66  Ind.  25;  West  v.  Cavins,  74  Ind.  265; 
outside  of  those  facts  which  are  essen-  Williamson  v.  Yingling,  80  Ind.  379; 
tial  to  and  determine  some  portion  of  Hamilton  v.  Shoaff,  99  Ind.  63;  Ohio, 
thi  claim  or  defense.  His  rights  are  etc.,  R.  Co.  v.  Trapp,  4  Ind.  App.  69. 
limited  by  the  questions  at  issue.'*  Iowa.  —  Hatfield  v.  Lockwood,  18 
Kansas  Pac.  R.  Co.  v.  Reynolds,  8  Iowa  296;  Dreher  v.  Iowa  Southwest- 
Kan.  623.  ern    R.  Co.,  59  Iowa  599;  Hawley  v. 

Illustrations.  —  Where  no  recovery  is  Chicago,   etc.,   R.  Co.,  71    Iowa   717; 

sojght  on   the  grounds   upon    which  Scagel  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 

special  questions  are  based,  such  ques-  380;  Patterson  v.  Omaha,  etc.,  R.,  etc., 

tions   are  properly  refused    upon   the  Co.,  90  Iowa  247. 

ground  that  they  do  not  relate  to  *'  any  Michigan.  —  Sheahan    v.    Barry,   27 

material  question  or  questions  of  fact  "  Mich.    217;    Frankenberg   v.    Decatur 

within  the  meaning  of  the  statute    Con-  First   Nat.    Bank,    33    Mich.   46;  Har- 

solidaied  Coal  Co.  v.  Maehl,  130  111.  551.  baugh  v.  Cicott,  33  Mich.  241;  Michigan 

Where  the  questions  submitted   to  Paneling  Mach.,  etc.,  Co.  v.  Parsell,  38 

the  jury  for  a  special  verdict  are  such  Mich.  475;  Swift  v.  Plessner,  39  Mich, 

that  the  answers  thereto  will  dispose  178;  Sherwood  v.  Chicago,  etc.,  R.  Co., 
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would  not  be  inconsistent  with  a  general  verdict,  may  be  withheld 
from  the  jury.1  Only  such  questions  as  bear  upon  facts  material 
to  the  issues  and  whose  answers  may  in  some  way  control  or 

affect  the  general  verdict  should  be  submitted.* 

82  Mich.  374;  Hemenway  v.  Burnham,  New  York,  —  Benson  v.  Townsend, 

90  Mich.  227;  Cousins  v.  Lake  Shore,  (Supm.  Ct.  Gen.  T.)  7  N.  Y.  Supp.  162. 

etc.,  R.  Co.t  96  Mich.  389.  Wisconsin.  —  Kalbus    v.    Abbot,    77 

Minnesota, — Schneider  v.  Chicago,  Wis.  621. 

etc.,  R.  Co.,  42  Minn.  68.  The    refusal    to  submit   to  a    jury 

Nebraska.  —  North  Bend  First  Nat.  special    questions,    none  of   which    is 

Bank  v.  Miltonberger,  33  Neb.  847.  material  to  the  issue  in  such  a  sense 

West    Virginia.  —  Wheeling   Bridge  that  its    determination    by    the    jury 

Co.  v.  Wheeling,  etc.,   Bridge  Co.,  34  either  one   way   or   the   other   would 

W.  Va.  155;  Peninsular  Land  Transp.,  serve  any  useful  or  important  purpose 

etc.,  Co.  v.  Franklin   Ins.   Co.,  35  W.  in  arriving  at  a  decision  of  the  issue 

Va.  666.  submitted,    is  at   the    most    harmless 

Wisconsin.  —  Kalbs  v.  Abbot,  77  error.  Miner  v.  Vedder,  66  Mich.  101. 
Wis.  621.  Each  Question  Alone  Need  Not  Be  Con- 
Where  the  Host  Favorable  Answer  elusive.  —  "As  the  statute  contemplates 
which  could  be  given  would  not  con-  the  submission  of  a  number  of  issues, 
trol  the  general  verdict,  it  is  not  error  it  clearly  does  not  contemplate  that 
to  refuse  to  submit  the  interrogatory,  each  of  the  issues  or  questions  thus 
Hawley  v.  Chicago,  etc.,  R.  Co.,  71  submitted  should,  in  itself,  and  stand- 
Iowa  717,  wherein  the  court  said:  ing  alone,  be  conclusive  of  the  right  of 
"  We  do  not  say  that  a  party  may  not  either  of  the  parties.  On  the  other 
be  entitled  to  have  a  special  interroga-  hand,  as  the  statute  contemplates  that 
tory  submitted,  even  where  it  is  such  the  court  may  give  judgment  according 
thjt  an  answer  most  favorable  to  the  to  the  special  findings,  regardless  of 
party  would  not  entitle  such  party  to  a  the  jury's  general  verdict,  the  issues 
verdict.  But  we  do  not  think  that  a  thus  submitted  as  a  whole  must  be 
party  is  necessarily  entitled  to  a  special  such  that  the  court  may  legally  con- 
finding  upon  every  circumstance  which  struct  a  verdict  upon  the  answers  of 
might  have  some  bearing  upon  the  the  jury  to  such  questions,  for  or 
case.  If  we  should  hold  that  he  is,  it  against  one  of  the  parties."  Benton 
might  become  a  favorite  mode  of  trial  v.  St.  Louis,  etc.,  R.  Co.,  25  Mo.  A  pp. 
for  each  party,  by  requiring  a  special  159. 

finding,  to  seek  to  give  prominence  to  Interrogatories  may  be  refused  when 

every  circumstance  which  he  regarded  they  are  such  that  no  possible  answer 

as  more  or  less  favorable  to  him."  which  could  be  given  to  them  could 

1.  Indiana.  —  North    Western    Mut.  control  the  general  verdict  in  the  ab- 

L.   Ins.  Co.  v.   Heimann,  93  Ind.  24;  sence  of  other  special  findings.     Cor- 

Pittsburgh,  etc.,  R.  Co.  v.   Noel,   77  mac  v.  Western  While  Bronze  Co.,  77 

Ind.  no.  Iowa  32. 

Michigan.  —  People    v.    Jones,    24  2.  Must  Be  Controlling.  —  Dreher  v. 

Mich.  215;  Sheahan  v.  Barry,  27  Mich.  Iowa  Southern   R.   Co.,  59  Iowa  601; 

217;  Crane  v.   Reeder,  25  Mich.  304;  Hawley  v.  Chicago,  etc.,  R.  Co.,   71 

Fowler  v.  Hoffman,  31  Mich.  215;  Har-  Iowa  717;  Thomas  v.   Schee,  80  Iowa 

baugh  v.  Cicott,  33  Mich.  241;  Franken-  237;  Scagel  v.  Chicago,  etc.,  R.  Co., 

berg  v.   Decatur  First  Nat.    Bank,  33  83  Iowa  380;  Wyandotte  v.  White,  13 

Mich.  46;  John  Hancock  Mut.  L.  Ins.  Kan.  191. 

Co.  v.  Moore,  34  Mich.  41 ;  Bottomley  Special    questions  are    properly  re- 

v.  Goldsmith,  36  Mich.  29;   Michigan  fused  where  the  finding  of  such  special 

Paneling  Mach.,  etc.,  Co.  v.  Parsell,  38  matters  cannot  affect  the  general  ver- 

Mich.  475;  Johnson  v.  Continental  Ins.  diet  in  favor  of  the  other  party,  because 

Co.,  39  Mich.  33;  Swift  v.  Plessner,  39  such  questions  are  not"  material  ques- 

Mich.  178;  Banner  Tobacco  Co.  v.  Jeni-  tions  of   fact  "  within   the  meaning  of 

son,  48  Mich.  459;  Dickerson  v.  Dick-  the  statute.    Jacksonville  Southeastern 

erson,  50  Mich.  37;  People  v.  White,  R.  Co.  v.  Soiithworth,  135  111.  250. 

53  Mich.  538.  A  question  need  not  be  submitted 

Missouri. —  Benton  v.  St.  Louis,  etc.,  unless  the  answer  thereto,  if  contrary 

R.  Co.,  25  Mo.  App.  155.  to  the  general  verdict,  would  control 
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It  Is  for  the  Court  to  Determine  what  facts  are  material.1 
5.  Evidentiary  Facta.  —  The  questions  should  be  restricted  to 
those  ultimate  facts  upon  which  the  rights  of  the  parties  directly 
depend,  and  should  not  relate  to  mere  evidentiary  facts.* 
A  party  is  not  entitled  to  a  special  finding  upon  every  circum- 
stance which  may  have  some  bearing  upon  the  case,8  though,  on 


the  verdict  and  be  conclusive  of  the 
issue.  Andrews  v.  Mundy,  36  W. 
Va.  22. 

Questions  the  answers  to  which 
would  throw  no  light  on  the  issues 
may  be  properly  refused.  Chopin  v. 
Badger  Paper  Co.,  83  Wis.  192. 

In  Dubois  v.  Campau,  28  Mich.  306, 
it  was  said  that  the  questions  to  be 


Ins.  Co.,  87  Iowa  505;  Patterson  v. 
Omaha,  etc.,  R.,  eic,  Co.,  90  Iowa 
247;  Aultman,  etc.,  Co.  v.  Shelton,  90 
Iowa  288;  O'Leary  v.  German-Ameri- 
can Ins.  Co.,  100  Iowa  399. 

Kentucky.  —  Adams  v.  Louisville, 
etc.,  R.  Co.,  82  Ky.  603. 

Michigan.  —  Dubois  v.  Campau,  28 
Mich.  306;  John  Hancock  Mut.  L.  Ins. 


submitted  are  required  to  be  particular  Co.  v.  Moore,  34  Mich.  41;  Cousins  v. 

questions  of  fact  which  involve  legal  Lake  Shore,  etc.,  R.  Co.,  96  Mich.  389, 

consequences,  and  which  would  have  distinguishing    Sherwood    v.   Chicago, 

a  controlling  effect  in  reaching  a  con-  etc.,  R.  Co.,  82  Mich.  374. 

elusion.     Cited  with  approval  in  Har-  Missouri,  —  Jackson  v.  German  Ins. 

baugh   v.   Cicott,   33  Mich.   241.     See  Co.,  27  Mo.  App.  62. 


also  Frankenberg  v.  Decatur  First  Nat. 
Bank,  33  Mich.  46. 

The  special  interrogatories  should 
be  as  to  controlling  facts,  so  as  to  en- 
able the  court,  when  necessary,  legally 
to  construct  a  verdict  upon  the  answers. 
Benton  v.  St.  Louis,  etc.,  R.  Co.,  25 
Mo.  App.  155. 

1.  Wyandotte  v.  Gibson,  25  Kan. 
236;  Elliott  v.  Reynolds,  38  Kan.  274. 

2.  Host  Belate  to  Ultimate,  Not  Evi- 
dentiary, Fact*  —  Illinois.  —  Chicago, 
etc.,  R.  C3.  v.  Duleavy,  129  111.  132; 
Chicago,  etc.,  R.  Co.  v.  Clough,  134 
111.  586;  Lake  Shore,  etc.,  R.  Co.  v. 
Johnsen,  135  111.  641;  Ohio,  etc.,  R. 
Co.  ?/.  Ramey,  139  III.  9,  39  III.  App. 
412;  Ingalls  v.  Allen,  144  111.  535;  Elgin, 
etc.,  R.  Co.  v.  Raymond,  148  111.  241; 
Lake  Erie,  etc.,  R.  Co.  v.  Morain,  36  III. 
App.  634;  Treffert  v.  Ohio,  etc.,  R.  Co., 
36  III.  App.  93;  Stein  v.  Chicago,  etc., 
R.  Co.,  41  III.  App.  38;  Cleveland, 
etc.,  R.  Co.  v.  Doerr,  41  III.  App.  530. 

Indiana,  —  Manning  v,  Gasharie,  27 
Ind.  399;  Chapin  v.  Clapp,  29  Ind.  614; 
Mutual  Ben.  L.  Ins.  Co.  v.  Cannon,  48 
Ind.  264;  Todd  v.  Fenton,  66  Ind.  25; 
North    Western   Mut.   L.   Ins.   Co.   v. 


Wisconsin.  —  Eberhatdt  v.  Sanger, 
51  Wis.  72:  McLimans  v.  Lancaster, 
63  Wis.  596;  McCoy  r.  Milwaukee  St. 
R.  Co.,  88  Wis.  56. 

"  However  natural  the  curiosity 
parties  may  have  to  know  the  precise 
course  of  reasoning  by  which  jutors 
may  arrive  at  verdicts  either  for  or 
against  them,  they  have  no  right,  under 
guise  of  submitting  questions  of  fact 
to  be  found  specially  by  the  jury,  to 
require  them  to  give  their  views  upon 
each  item  of  evidence,  and  thus  practi- 
cally subject  them  to  a  cross-examina- 
tion as  to  the  entire  case.  Such  practice 
would  subserve  no  useful  purpose,  and 
would  only  tend  to  embarrass  and  ob- 
struct the  administration  of  justice; 
and  we  may  further  say  that  such 
practice  finds  no  warrant  in  our  stat- 
ute." Chicago,  etc.,  R.  Co.  v.  Dun- 
leavy,  129  111.  145. 

Illustration  —  In  What  Hegligenoe  Con- 
sisted. —  The  question,  **If  you  should 
answer  the  foregoing  question  [whether 
defendant's  negligence  was  the  proxi- 
mate cause  of  the  injury]  in  the 
affirmative,  in  what  did  that  negligence 
consist?"   is   properly   refused,  as  it 


Heimann,  93  Ind.  24;  Gates  v.  Scott,  calls  upon  the  jury  to  state  evidentiary 
123  Ind.  459;  Heiney  v.  Garretson,  1  facts  from  which  it  drew  its  conclusion 
Ind.  App.   548;  Seiberling  v.  Tatlock,    of  the  issuable  facts.     McCoy  v.  Mil- 


13  Ind.  App.  345. 

Iowa.  —  Hatfield  v.  Lock  wood,  18 
Iowa  296;  Phoenix  v.  Lamb,  29  Iowa 
352;  Thomas  v.  Schee,  80  Iowa  237; 
Capital  City  Bank  v.  Wakefield,  83 
Iowa  49;  Clifton  v.  Granger,  86  Iowa 
573;  Sutherland  v.  Standard  L.,  etc.. 


waukee  St.  R.  Co.,  88  Wis.  56. 

3.  Scagel  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380,  citing  Hawley  v.  Chicago, 
etc.,  R.  Co..  71  Iowa  720. 

It  Is  the  Controlling  Fact  or  Facts  that 
should  be  ascertained  by  the  special 
findings,  and  not  the  tesiimony  estab- 
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the  other  hand,  it  is  said  that  he  is  not  confined  to  those  general 
elemental  facts  found  in  a  special  verdict.1 

Season  of  Bnle.  —  A  very  obvious  reason  for  the  rule  that  ques- 
tions calling  for  findings  as  to  mere  evidentiary  facts  need  not  be 
submitted  is  that  such  facts  can  very  rarely  be  material  or 
controlling.* 

6.  Facts  Hot  Involved  in  Issue.  —  Questions  as  to  the  existence 
of  facts  not  involved  in  the  issue  raised  by  the  pleadings  may  be 
refused,8  and  if  submitted  and  answered  the  answers  may  be 
disregarded.4 

7.  Facts  Hot  in  Evidence.  —  Where  no  evidence  has  been  given 
upon  which  the  jury  could  intelligently  answer  the  questions,  it 
is  not  error  to  refuse  to  submit  them  to  the  jury.* 

lishing  these  facts.     Adams  v.  Louis-  dence,  to  show  other  facts  that  are  ulti- 

ville,  etc.,  R.  Co.,  82  Ky.  603.  mate  and  essential  to  the  determination 

"The  questions  to  the  jury  should  of  the  case.     The  verdict  has  support 

have  embraced  only  the  plain,  distinct,  without  these  findings.     If  both  ques- 

and  materia]  issuable  facts."     Murray  lions  had  been  answered  in  the  affirm- 

v.  Scribner,  74  Wis.  602,  quoted  with  ative,  with  the  verdict  as  returned,  we 

approval  in  McCoy  v.  Milwaukee  St.  could  not  disturb  it."     Citing  Garretty 

R.  Co.,  88  Wis.  56.  v.  Brazell,  34  Iowa  100. 

1.  Kansas  Pac.  R.  Co.  v.  Reynolds,  3.  Allen  v.  Davison,  16  Ind.  417; 
8  Kan.  623.  See  also  supra,  V.  1.  Par-  Otter  Creek  Block  Coal  Co.  v.  Raney, 
ticular  Questions  of  Fact.  34   lnd.   329;    Trentman   v.   Wiley,  85 

2.  Materiality  of  Probative  Fact*. —  Ind.  33;  Kopelke  v.  Kopelke,  112  Ind. 
M  Requiring  the  jury  to  find  such  pro-  435;  Ohio,  etc.,  R.  Co.  v.  Trapp,  4  Ind. 
bative  fact  is  merely  requiring  them  App.  69;  Cormac  v.  Western  White 
to  find  Ihe  evidence  and  not  the  facts.  Bronze  Co.,  77  Iowa  32;  Wichita,  etc., 
and  results  in  nothing  which  can  be  R.  Co.  v.  Fechheimer,  36  Kan.  45; 
of  the  slightest  assistance  to  the  parties  Porter  v.  Western  North  Carolina  R. 
or  the  court  in  arriving  at  the  proper  Co.,  97  N.  Car.  66;  Emery  r.  Raleigh, 
determination  of  the  suit."     Chicago,  etc.,  R.  Co.,  102  N.  Car.  209. 

etc.,  R.  Co.  v.  Dunleavy,  129  III.  143.  Submission  Erroneous.  —  The  submis- 
See  also  Treffert  v.  Ohio,  eic,  R.  Co.,  sion  of  thirty-seven  questions  to   the 
36  111.  App.  95.  jury  touching  facts  very  few  of  which 
Where  the  jurors  cannot  agree  upon  were  put  in  issue  by  the  pleadings,  and 
the  answers  to  interrogatories  which  most  of  which  were  mere  items  of  evi- 
call  for  mere  evidentiary  and  not  ulti-  dence,  and  several  of  which  were  ad- 
mate  and  controlling   facts,  it  h  not  mitted,  was  held  error  in  Eberhardt  v. 
error  for  the  court  to  instruct  them  that  Sanger,  51  Wis.  72. 
if  they  could  not  agree  as  to  such  inter-  Waiver  of  Objections.  —  Where  issues 
rogatories,  but  could  as  to  the  others,  which  are  not  raised  by  the  pleadings 
to  do  so  and  return  the  findings  with  are  submitted  without  objection  in  the 
the    general    verdict.     Sutherland    v.  court  below,  objection  cannot  be  made 
Standard  L.,  etc.,  Ins.  Co.,  87  Iowa  505,  to  them  for  the  first  time  in  the  Supreme 
distinguishing  Darlings.  West,  51  Iowa  Court,  and   the  findings   must  stand. 
259,  as  follows:  "  It  will  be  seen  by  Porter  v.   Western  North  Carolina  R. 
reference  lo  that  case  that  a  general  Co.,  97  N.  Car.  66. 
verdict  could  not  be  reached  properly  4.  Disregarding  Findings  of  Facts  Hot 
without   reaching  a  conclusion   upon  in  Issue. —  Kullmann  v.  Greenebaum, 
the  questions  not  answered,  and  it  is  so  84  Cat.  98;  Blacker  v.  Slown,  114  Ind. 
stated    in    the    opinion.     The    record  322;  Indianapolis  v.  Kollman,  79  Ind. 
demonstrated  that  the  general  verdict  504;  Mays  v.  Foster,  26  Kan.  518. 
had  not  the  necessary  findings  of  fact  5.  Indiana.  —  North    Western   Mut. 
for  its  support.     That  is  not  true  in  the  L.  Ins.  Co.  v.  Heimann,  93  Ind.  24. 
case  at  bar.     The  facts  sought  by  the  Iowa.  —  Cormac    v.   Western   White 
questions  one  and  five  are  not  ultimate  Bronze  Co.,  77  Iowa  32;  Fisk  v.  Chi- 
facts.     They  are  minor  facts  as  evi-  cago,  etc.,  R.  Co.,  83  Iowa  253. 
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VI  In&tbuctions   as  to  Interrogatories —  1.  In  General  — 

Limiting  Instructions  to  Questions  Submitted.  —  The  trial  court  may  in  its 
discretion  limit  its  instructions  to  such  matters  as  are  necessarily 
involved  in  the  questions  submitted.1 

As  to  Duty  to  Answer.  —  Having  once  determined  to  submit  inter- 
rogatories, the  court  should  instruct  the  jurors  that  it  is  their 
duty  to  answer  each  one  of  them.2  Interrogatories  cannot  be 
submitted  with  instructions  that  if  the  general  verdict  is  for  the 
party  submitting  them  they  need  not  be  answered,3  though  this 

Kansas.  —  Wichita,   etc.,  R.    Co.    v.  9.  Bedford  v.  Spokane  St.  R.  Co.,  9 

Fechheimer,  36  Kan.  45;  Leroy,  etc.,  Wash.  55. 

R.   Co.   v.   Anderson,    41    Kan.    528;  Questions  Immaterial  in  View  of  Gen- 

Atchison,  etc.,  R.  Co.   v.  Plunkett,  25  eral  Verdict. —  Several  cattle  were  killed 

Kan.   188:    Ft.    Scott,   etc.,   R.  Co.  v.  and  injured  by  separate  trains  of  the 

Karracker,  46  Kan.  511;  McPheeters  v.  defendant.     In  an  action  for  the  entire 

Birk,  48  Kan.  784.  damage  the  defendant  asked  for  special 

Michigan.  —  Fowler  v.  Hoffman,  31  findings  as  to  the  amount  of  damage 
Mich.  215;  Henry  C.  Hart  Mfg.  Co.  v.  done  by  each  train.  The  court  sub- 
Mann's  Boudoir  Car  Co.,  65  Mich,  milted  the  questions  with  an  instruc- 
564.  tion   that    if    the    jurors    found    that 

Nebraska.  —  Missouri  Pac.  R.  Co.  v.  damage  was  done  by  both  trains,  and 

Vandeventer,  26  Neb.  222.  that  one  (rain  was  operated   with  rea- 

Submission    Reversible    Error.  —  The  son  able  care,  then  they  should  answer 

submission  of  an  interrogatory  calling  the   questions.      No    special    findings 

for  a  finding  as  to  fraud  is  reversible  were  returned  with  the  general  verdict, 

error  where  there  was  a  total  absence  whereupon    the  defendanc   moved   to 

of  any  evidence  of  fraud  and  the  sub-  require  the  jury  to  return  answers  to 

mission  of  the  question  in  connection  the  questions,  which  motion  was  over- 

with  the  instructions  tended  to  press  ruled.     Il  was  held  that  the  instruction 

upon  the  mind  of  the  jury  the  idea  of  was  correct  and  the  motion  properly 

fraud.     Kay  v.  Noll,  20  Neb.  380.  overruled;     that    under    the    general 

Hypothetical   Question.  —  A  question  verdict   the  questions   asked    became 

based   entirely    upon    a    hypothetical  immaterial;  and  that  the  statute  (Code 

state  of  facts  which  the  plaintiff  insists  Iowa,  1873,  §  2808;  Code  1897,  §  3727), 

did  not  exist  should  nol  be  submitted  does   not    require  special   findings  of 

to  the  jury.     Sherman  v.  Menominee  immaterial  facts.    Lawson  v.  Chicago, 

River  Lumber  Co.,  77  Wis.  14.  etc.,  R.  Co.,  57  Iowa  672. 

1.  Burns  v.  North  Chicago  Rolling  Harmless  Error.  —  Where  the  jurors 

Mill  Co.,  60  Wis.  541.  return   with  their  general  verdict  an- 

Befosai  to  Give  Instructions  Covering  swers  submitted  to  them,  the  refusal 

Whole  Case.  —  It  is  not  error  in  ihe  trial  of  the  court   to  instruct  them  that  it 

court  to  refuse  to  give  general  instruc-  was  their  duty  to  answer  such  inter- 

tions   covering   the  law  of  the  whole  rogatories  in  the  event  that  they  return 

case,  when  particular  questions  of  fact  a  general  verdict  is  harmless.    Woollen 

are  submitted  to  the  jury  and  it  is  not  v.  Whitacre,  91  Ind.  502. 

required  to  render  a  general  verdict.  8.  Pitzcr    v.    Indianapolis,   etc.,   R. 

In  such  a  case  the  instructions  given  Co.,  80  Ind.  569;   Wood  v.  Ostram,  29 

should  be  confined  to  those  that  aid  the  Ind.  177.     See  also  Beecher  v.  Galvin, 

jury  in  answeiing  the  particular  ques-  71   Mich.  391.     And  see  supra.  III.  3. 

tions  submitted.     Warden  v.  Reser,  38  b.  Conditional  or  Unconditional. 

Kan.  86,  citing  Stickel   v.  Bender,  37  Reason  for  Rule.  —  "  There  are  strong 

Kan.  457.  reasons  supporting  the  position  that  a 

Instructing  In  Connection  with  Ques-  court  should  not  be  allowed  to  submit 

tions.  —  Instructions  as  to  matters  in-  interrogatories  with  instructions  that 

volved    in    the    questions    submitted  if  the  general  verdict  is  for  the  party 

should  be  given  in  connection  with  the  submitting  them  they  need  not  be  an- 

qr.estiors  and  nol  as  general  instruc-  swered.    In  close  cases  it  would  induce 

tions  in  the  case.     Burns  v.  North  Chi-  weak  jurors,  and  such  there  sometimes 

cago  Rolling  Mill  Co.,  60  Wis.  541.  are,  to  yield  rather  than  undertake  the 
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Has  been   done   in   one   or  two  instances,   apparently  without 
objection.1 

Instructing  in  Writing.  —  A  failure  of  the  court  to  instruct  in  writ- 
ing as  to  the  questions  submitted  is  waived  by  failing  to  object 
and  save  an  exception.*  An  oral  statement  by  the  judge  to  the 
jurors  directing  them  to  answer  certain  interrogatories  submitted 
in  writing  is  not  an  instruction  within  the  meaning  of  the  law, 
and  there  is  no  error  in  making  it  after  a  request  to  instruct  in 
writing.3 

2.  As  to  What  Answers  Shall  Be  Given.  —  It  is  of  course  error  for 
the  court  to  instruct  the  jury  in  what  manner  to  answer  special 
questions  under  certain  circumstances,4  as  in  the  event  that  the  gen- 
labor  of  answering  long  and  difficult  citing  McCallister  v.  Mount,  73  Ind. 
interrogatories;    it   would   induce   in*  559. 

genious  counsel  to  frame  many  anj  4.  Cole  v.  Boyd,  47  Mich.  98;  Mac- 
perplexing  interrogatories  in  the  hope  lean  v.  Scripps,  52  Mich.  214. 
of  driving  jurors  to  their  side,  in  order  Province  of  Court  and  Jury.  —  The 
to  escape  a  laborious  and  irksome  task;  jurors  are  the  sole  and  exclusive 
it  would,  in  most  cases,  result  in  the  judges  of  the  facts,  from  the  testimony 
submission  to  the  jury  of  a  double  set  in  the  case,  and  the  District  Court  has 
of  interrogatories,  and  thus  be,  both  no  right,  upon  controverted  questions, 
to  court  and  jury,  an  annoying  and  where  there  is  a  conflict  of  evidence, 
perplexing  practice,  leading  to  con-  to  suggest  or  dictate  to  the  jurors  the 
fusion  and  error."  Pitzer  v.  Indian-  answers  to  particular  questions  of  fact 
apolis,  eic,  R.  Co.,  80  Ind.  572.  submitted  to  them  for  findings  thereon; 

1.  In  Judge  v.  Jordan,  81  Iowa  519,  and  it  is  error  for  a  trial  court,  when 
the  jury  was  instructed  by  the  court  the  special  findings  of  fact  returned  by 
that  in  the  event  of  its  finding  a  verdict  the  jury  are  inconsistent  with  the  gen- 
against  the  defendant,  it  should  an-  eral  verdict,  to  take  the  special  findings 
swer  a  certain  interrogatory  submitted  into  its  own  hands  and  change  ma- 
with  the  instructions  and  return  such  terially  the  purport  of  such  findings, 
answer  with  the  general  verdict.  and  write  other  questions  and  answers 

In   Morrow   v.    Saline    County,    21  thereto,  and  then  submit  the  result  for 

Kan.  484,  the  court  submitted  certain  ihe  signature  of  the  foreman,  (hereby 

interrogatories  with  an  instruction  sut-  making  the  general   verdict  and   the 

stantially  that  if  the  jury  found  against  special  findings  agree.    Usher  v.  Hiatt, 

any  of  the  defendants  it  should  answer  18  Kan.  195. 

the  interrogatories,  but  if  it  found  for        Expressing    Opinion    on    Evidence.  — 

the  defendants  it  need  not  answer  the  "  Submitting    an   interrogatory   to  a 

interrogatories.  jury  is  not  the  expression  of  an  opin- 

2.  Wheic  a  plaintiff  makes  a  request  ion  upon  the  evidence.  The  court  ex- 
to  have  the  charge  of  the  court  given  to  presses  no  opinion  one  way  or  the 
the  jury  in  writing,  and  the  charge  of  other,  but  simply  directs  the  jury  to 
the  court  upon  the  merits  of  the  case  answera  question."  Boots  v.  Griffiths, 
is  so  given,  and  afterwards  the  court,  in  97  Ind.  241. 

directing  the  jury  as  to  the  manner  Directing  General  Verdict  in  Conformity 
of  answering  the  special  findings  sub-  to  Findingi.  —  When  a  court,  submit- 
mitted,  orally  explains  such  findings  ting  certain  questions  to  a  jury,  in- 
and  the  manner  of  answering  them,  structs  the  jurors  if  they  answer  these 
and  no  exception  is  taken  to  such  oral  questions  in  one  manner  to  return  a 
directions  by  the  plaintiff,  the  error,  if  general  verdict  for  the  plaintiff,  and  if 
any  is  committed,  is  waived  by  the  in  another  to  return  such  a  verdict  for 
failureof  the  plaintiff  to  object  or  except  the  defendant,  it  is  not  error,  when 
to  such  oral  directions.  Bird,  etc.,  thereafter  the  jury  returns  the  ques- 
Map  Co.  i».  Jones,  27  Kan.  177,  citing  tions  with  their  answers,  but  without 
Prater  v.  Snead,  12  Kan.  447,  and  any  general  verdict,  to  direct  it  to  in- 
State  v.  Potter,  15  Kan.  303.  corporate  therewith  a  general  verdict 
Zt  Trentman  v.  Wiley,  85  Ind.  33,  and   to  state  for    whom    the    verdict 
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eral  verdict  is  a  certain  way.1  The  court  may,  however,  properly 
direct  the  jury  to  find  facts  established  by  the  uncontradicted 
testimony,8  or  that  in  cases  where,  under  the  evidence,  it  could 
not  truthfully  say  "  yes"  to  a  question  it  ought  to  say  "  no."* 
But  it  is  error  to  instruct  that  in  case  no  evidence  can  be  found 
bearing  upon  a  question  submitted,  the  jury  may  say,  "  Don't 
know,"  or,  *'  Cannot  answer  from  the  evidence."  4 

3.  As  to  Consistency  of  Answers  —  With  General  Verdict.  —  Where 
particular  questions  of  fact  are  submitted  to  the  jury,  it  should 
not  be  instructed  as  to  what  answers  thereto  would  be  consistent 
and  what  inconsistent  with  a  general  verdict  for  one  or  the  other 
party.5  Indeed,  it  has  been  held  to  be  error  for  the  court  merely 
to  direct  the  jury  that  its  answer  to  the  special  questions  must 
be  consistent  with  its  general  verdict,6  though  instructions  criti- 

should    be.      Mooney    v.    Olsen,    22  virtually  answering  thirteen  questions 

Kan.  69.  by   simply   saying   that  they  did   not 

1.  Beecher  v.  Galvin,  71  Mich.  391.  know,  or  that  there  was  no  evidence 

2.  Harriman  v.   Queen  Ins.  Co.,  49  upon  the  subject." 

Wis.  71.  In  Atchison,  etc.,  R.  Co.  v.  Cone,  37 

Instruction  as  to  Jury's  Recollection  of  Kan.  567,  the  court  submitted  certain 

Facts  Proven.  —  The  court  may   prop-  interrogatories  to  the   jury   with   the 

erly  instruct  the  jurors  that  in  answer-  following  instruction:  "  The  jury  are 

ing  interrogatories  they  should   give  not   required   to  answer    any   special 

their  recollection  of  the  facts  proven,  question,   unless  they  can  make  such 

Heiney  v.  Garretson,  1  Ind.  App.  548.  answer  upon  tbe  testimony  they  have 

8.  Harriman  v.  Queen   Ins.  Co.,  49  heard;    and   if  any   question   is  ftub- 

Wis.  71.  mitted,  and  no  sufficient  evidence  ap- 

4.  Instruction  as  to  Answer  of  "  Don't  pears  upon   which  to  answer,  the  jury 

Know."— In   Kansas  Pac.    R.    Co.    v.  can  say, '  Don't  know,'  or,  *  Cannot  an- 

Peavey,  34  Kan.  472,  where  the  jury  had  swer  on  the  evidence.'  "     Upon  appeal 

been  instructed  with  regard  to  special  the  court  said:  "  Of  course  the  court 

findings,  as.  follows:  "The  jury   will  committed  error  in  instructing  the  jury 

answer  the  questions  in  the  affirmative  that   tbey   might  answer  the   special 

upon  a  preponderance  of  the  evidence  questions    by    simply  saying,  '  Don't 

bearing  on  that  point.     If  they  find  the  know,'  or,  '  Cannot  answer.'  "     Citing 

testimony  evenly  balanced,  or  not  sup-  Kansas   Pac.    R.   Co.   v.    Peavey,   34 

ported  by  a  preponderance  of  the  evi-  Kan.  474;  Union  Pac.  R.  Co.  v.  Fray, 

dence.they  will  answer  in  the  negative:  35  Xan.  700;  Clark  v.  Weir,  37  Kan.  98. 

and  if  not  sufficient  evidence  in  favor  Sufficiency  of  Answer  of  "  Don't  Know." 

or  against  any  question  to  warrant  an  — See  infra,  VII.  2.  c,  "Don't  Know" 

intelligent  answer,  they  will  say,  *  Don't  etc. 

know,'  "    this    instruction    was    held  6.  Ryan    v.    Rockford   Ins.   Co.,    77 

erroneous,    the    court   saying:    "  The  Wis.  611. 

trial  court  should  not  have  given  it;  6.  Mechanics'  Bank  v.    Barnes,   86 

for  where  such  an  instruction  is  given  Mich.  632. 

the  jury  will  generally  answer  many  Instructing  Jury  to  Answer  in  Harmony 

of   the  questions    bv   simply   saying,  with  General  Verdict  Already  Found. — 

'  Don't  know,'  when  in  fact  they  might  Where  an  interrogatory  is  submitted 

and  ought  to  give,  under  the  evidence,  as  to  a  fact  essentia]   10  the  plaintiffs' 

intelligent  answers  to   the    questions,  right  of  recovery,  and  the  jurors  return 

In   the  present  case,  out  of  thirty-six  a    general   verdict    for   the   plaintiffs, 

special  questions  presented  to  the  jury,  but  answer  that  they  are  not  able  to 

they  answered  nine  of  them  by  simply  agree   upon  any  of  the  special  ques- 

saying,  '  Don't  know.'     They  also  an-  tions,   a  direction   by  the  court  that, 

swered  parts  of  two  others  in  the  same  having  found  a  general   verdict,  they 

manner;  and  also  answered  two  others  are  bound  to  answer  the  special  ques- 

in  substantially  the  same  manner —  tions  in  harmony  with  it,  and  instruct- 
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cised  upon  this  ground  have  been  frequently  sustained  *  and  even 
approved.8  Where  such  an  instruction  is  given  at  all,  it  should 
be  that  the  general  verdict  must  be  in  harmony  with  the  answers, 
and  not  vice  versa,  as  the  answers  control.3 

With  Each  Other.  —  The  trial  judge  may  properly  instruct  the  jury 
to  make  its  answers  to  several  questions  submitted  for  special 
findings  consistent  with  each  other.4 

YII.  Answers  to  Interrogatories  —  1.  Necessity  of  Answering 
—  a.  General  Rule.  —  The  jurors  must  answer  fully  all  the 
interrogatories,  if  they  agree  upon  a  general  verdict.* 


ing  them  how  to  frame  such  replies,  is    jurors  that  they  must  deiermine  that 
error,  as  its  effect  is  that  the  court  and     question  for  themselves,  and  re-read  an 


not  the  jury  decides  the  material  issues. 
Cole  v.  Boyd,  47  Mich.  98,  cited  with 
approval  in  Maclean  v.  Scripps,  52 
Mich.  250,  and  Mechanics'  Bank  v. 
Barnes,  86  Mich.  646. 

1.  Instructions  Sustained  —  Illustra- 
tions. —  In  Capital  City  Bank  v.  Wake- 
field, 83  Iowa  46,  the  court  submitted 
three  special  interrogatories  to  the 
jury,  with  this  instruction:  "  You  will 
decide  upon  them  in  the  same  manner 
as  your  general  verdict,  and  answer 
the  same.  You  will  be  careful,  how- 
ever, that  these  answers  are  in 
harmony  with  and  support  your  gen- 
eral   verdict."      The    appellant    con- 


instruction,  before  given  to  them,  to 
be  careful  that  their  answers  to  such 
interrogatories  should  be  in  harmony 
with  their  general  verdict.  Des  Moines, 
etc.,  Land,  etc.,  Co.  v.  Polk  County 
Homestead,  etc.,  Co.,  82  Iowa  663. 

2.  Instruction  Approved  as  Timely. — 
In  Des  Moines,  etc.,  Land,  etc.,  Co. 
■0.  Polk  County  Homestead,  etc..  Co., 
82  Iowa  663,  the  jurors  were  instructed 
to  "be  careful  that  the  answers  to 
these  interrogatories  support  and  are 
in  harmony  with  your  get  era!  verdict.*' 
On  appeal  it  was  held  tnat  the  caution 
given  to  the  jurors  was  timely  and 
tended  to  direct  them  to  a  careful  con- 
tended that  this  instruction  required  sideration  of  the  facts  and  the  necessity 
the  jury  to  answer  the  interrogatories,  of  consistency  in  their  findings  and 
not  with   reference  to  the  facts  of  the     verdict. 

case  as  shown  by  the  evidence,  but  3.  Capital  City  Bank  v.  Wakefield, 
with  reference  to  the  general  verdict    83  Iowa  46. 

only,  but  it  was  held  that  there  was  no  Waiver  by  Failure  to  Object  in  Time. 
prejudicial  error,  the  general  tenor  of  — A  jury  was  instructed  that  its  an- 
previous  instructions  having  been  that  swers  to  special  questions  must  con- 
the  jury  should  decide  the  case  upon     form  to  its   general   verdict,  or  they 


the  evidence. 

An  instruction  to  a  jury  to  answer 
special  questions  put  to  it,  keeping  in 
mind  that  the  answers  should  be  con- 
sistent with  the  general  verdict,  is, 
though  carelessly  expressed,  not  neces- 
sarily open  to  the  criticism  that  it  re- 
quires the  jury  to  conform  the  findings 
to  the  verdict;  it  may  simply  mean 
that  the  verdict  should  be  in  accord 
with  the  facts  as  found. 
Murray,  52  Mich.  288. 


would  overrule  the  verdict.  It  was 
held  that  if  this  was  misleading  as 
giving  precedence  to  the  general 
verdict,  it  was  too  late  to  object  after 
the  jury  had  retired  and  when  the 
judge  could  not  correct  the  instruction. 
Maclean  v.  Scripps,  52  Mich.  214. 

4.  Hoppe  v.   Chicago,  etc.,  R.  Co., 
61  Wis.  357. 

5.  Full  Answer  Necessary — California. 
People  v.    —  Warring  v.  Freear,  64  Cal.  54. 

Indiana.  —  Buntin  v.  Rose,  16  Ind. 


After  deliberating  upon  the  verdict  209;    Sage    v.    Brown,    34    Ind.   464; 

for  some  time  the  jury  returned  into  Reeves  v.   Plough,  41   Ind.   204;    Mc- 

court  and  inquired  whether,  in  case  it  Claren  v.  Indianapolis,  etc.,  R.  Co.,  83 

should  find  for  the  defendant  in  the  Ind.  319;  Summers  v.   Greathouse,  87 

general   verdict,  it  should  answer  two  Ind.  205;  Duesterbergz/.  State,  116  Ind. 

interrogatories  that  had  been  submitted  144. 

in  the  affirmative,  or  one  in  the  affirm-  r    Kansas.  —  Hazard     Powder    Co.    v. 

ative  and  one  in  the  negative.     It  was  Viergutz,  6  Kan.  471;  Kansas  Pac.  R. 

held  that  the  court  properly  told  the  Co.  v.   Reynolds,  8   Kan.  623;  Wyan- 
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If  the  Jurors  Cannot  Agree  upon  an  answer,  even  though  they  have 
agreed  upon  a  general  verdict,  they  will  be  discharged  without 
returning  a  general  verdict.1  An  answer  to  the  effect  that  the 
jurors  do  not  agree  is  equivalent  to  no  answer  and  cannot  be 
received.* 

b.  Where  Evidence  Is  Insufficient.  —  It  has  been  said 
that  where  the  evidence  is  insufficient  to  enable  the  jurors  to 
answer  an  interrogatory  they  should  so  state,*  but,  on  the  other 


dotte  v.  Gibson,  25  Kan.  236;  American 
Cent.  Ins.  Co.  v.    Hathaway,  43  Kan. 

399- 

Michigan.  —  Crane    v. 

Mich.  304. 

Minnesota.  —  Finch     v. 
Minn.  355. 

Nebraska.  —  Sandwich 
Co.  v,  West,  42  Neb.  722. 

Washington.  —  Redford 
St.  R.  Co.,  9  Wash.  55. 

Doable  or  Alternative  Interrogatories. 


Reeder,  25 
Green,  16 
Enterprise 

v.  Spokane 


a  new  jury,  precisely  as  though  they 
were  unable  to  agree  upon  a  general 
verdict."  Kansas  Pac.  R.  Co.  v.  Rey- 
nolds, 8  Kan.  623. 

2.  Answer  that  Jurors  Cannot  Agree,  — 
In  Clark  v.  Weir,  37  Kan.  98,  an  inter- 
rogatory called  upon  a  jury  to  stale 
what  amount  of  actual  damages  the 
plaintiff  sustained,  and  what  amount 
it  awarded  for  exemplary  damages. 
The  foreman  reported  that  the  jurors 
could  not  agree  upon  the  answer  to 


—  Where  an  interrogatory  contains  two    such  interrogatory,  although  they  had 
distinct  and  antagonistic  propositions    agreed   upon  a  general  verdict  for  the 


presented  in  the  alternative,  both  of 
which  cannot  be  true,  and  both  are 
presented  in  an  affirmative  form  so 
that  an  affirmative  answer  to  one  ex- 
cludes the  truth  of  the  other,  it  is  not 


plaintiff.  The  court  instructed  the 
jury  to  answer  the  interrogatory  by 
simply  saying,  "  Jury  do  not  agree." 
This  was  held  to  be  error.  The  jurors 
should    have    been   held    required   to 


double  so  as  to  require  a  separate  an*    agree,  or  should  have  been  discharged 


swer  to  each  branch  of  it.     Noakes  v. 
Morey,  30  Ind.  103. 

Effect  of  Failure  to  Answer.  —  In  Har- 
baugh  v.  Cicott,  33  Mich.  241,  it  was 
held  that  the  parties  had  a  right  to  sub- 
mit proper  interrogatories,  but  that  the 

jury  could  not  be  compelled  to  answer  Question.  —  Where  the 
them,  although  a  failure  to  answer  or 
find  any  affirmative  fact  essential  to 
sustain  the  verdict  would  have  the 
force  and  effect  to  nullify  the  verdict 
and  result  in  a  mistrial. 

A  failure  of  the  jury  to  answer  one 
of  the  special  questions  submitted  to 
it  constitutes  no  ground  for  reversal. 
Garretty  v.  Brazell,  34  Iowa  100 

It  is  error  to  enter  judgment  for  the 
defendant  on  a  special  verdict  when 
the  jurors  failed  to  agree  upon  a 
special   issue  submitted  to  them  as  to 

the  genuineness  of  the  note  upon  which    doubt  for  want  of  evidence.1 
the  suit  was  founded.     Tourtelotte  v.        "  The  jury  were  bound  to  answer  all 
Brown,  1  Colo.  App.  40S.  such  interrogatories  as   the  evidence 

1.  Discharge  for  Failure  to  Agree. —  enabled  them  to  do,  and  to  state,  in 
Kansas  Pac.  R.  Co.  v.  Reynolds,  8  response  to  such  as  they  were  unable 
Kan.  623;  Clark  v.  Weir,  37  Kan.  98;  to  answer  from  the  evidence,  their  ina- 
Redford  v.  Spokane  St.  R.  Co.,  9  bility  to  answer  them.  Where  there  is 
Wash.  55.  evidence  supplying  information   suffi- 

"  If  the  jury  cannot  agree  upon  the    cient  to  enable  the  jury  to  answer  in 
particular   questions   they   should   be    terrogatories,  it  is  the  duty  of  the  court 
discharged  and  the  case  submitted  to    to  require  answers,  and  not  to  permit 
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because  they  could  not  agree.  The 
court  cited  Kansas  Pac.  R.  Co.  v.  Pea- 
vey,  34  Kan.  474;  Union  Pac.  R.  Co. 
v.  Fray,  35  Kan.  700;  Wichita,  etc., 
R.  Co.  v.  Fechheimer,  36  Kan.  45. 
Answer  Showing  How  Jury  Stood  on 

jurors  fail  to 
agree  in  a  special  finding,  an  answer 
showing  that  five  of  the  jurors  find  one 
way  and  seven  another  is  the  same  as 
no  answer,  and  can  have  no  effect  in 
the  case.     Hardin  v.  Branner,  25  Iowa 

364. 

3.  Stating  Inability  to  Answer  for  Want 
of  Evidence.  —  Bird,  etc..  Map  Co.  v. 
Jones,  27  Kan.  178;  Atchison,  etc.,  R. 
Co.  v.  McCandliss,  33  Kan.  366;  Mac- 
lean v.  Scripps,  52  Mich.  214. 

In  Bryson  v.  Chicago,  etc.,  R.  Co., 
89  Iov:a  684,  the  jury  answered,  "  In 


M 
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hand,   it  has  been  held  to  be  error  so  to  instruct  them,1  and 

undoubtedly  the  better  rule  is  that  where  there  is  not  sufficient 

evidence  to  enable  the  jurors  to  find  either  w^y,  they  should  find 
against  the  party  having  the  burden  of  proof,  or  else,  after  due 
consideration,  disagree.3 

the  jury   to  evade   answering.      The  for  not    making   definite  answers  by 

practice  of  allowing  juries  to  make  a  saying  the  evidence  does  not  show." 

general  report  thai  they  cannot  answer  Williamson  v.  Yingling,  80  Ind.  379. 

a  series  of  interrogatories  is  one  that  But  compare  Rowell  v.  Klein,  44  Ind. 

capnot  be  sustained  upon  principle  or  290. 

authority."     Summers  v.  Greathouse,  Where  the  evidence  is  evenly  bal- 

87  Ind.  207.  anced,  ttje  jury  should  find  against  the 

1.  Instructions  as  to  Dnty  of  Answering  party  having  the  burden  of  proof  upon 

in  View  of  Evidence.  —  In  Maxwell  v.  the  issue  submitted,   and    the    court 

Bpyne,  36  Ind.  120,  the  court  submitted  should  so  instruct.     Buntin  v.   Rose, 

certain  interrogatories  to  the  jury  and  16  Ind.  209. 

instructed  them  as  follows:  "  If  as  to  Where  each  specific  question  of  fact 

any  of  them  there  is  such  a  want  of  was  submitted  to  the  jury  in  such  form 

evidence  that  you  cannot  determine  as  to  require  a  simple  affirmative  or 

either  th,e  affirmative  or  the  negative,  negative  answer,  there  was  no  error  jn 

you  would  answer  to  that  effect.     In  instructing  the  jury  that  where,  on  a 

such  a  case  a   proper  form  of  answer  tair  examination  of  all  the  evidence,  It 

would  be,  '  The  evidence  is  not  suffi-  could  not  truthfully  say  "  yes  "  to  a 

cient,'   or,  '  will  not   enable  us  tp  de-  question,  it  ought  to  say  "no."     Haj- 

termine.'  "       This    was    held    to    be  riman  v.  Queen  Ins.  Co.,  49  Wis.  71. 

erroneous.     The  appellate  court  said:  .  2.  Indiana.  —  Maxwell  v.  Boyne,  36 

"  It  was  as  much  the  duty  of  the  jury  Ind.  120;  Rowell  v.  Klein,  44  Ind.  290; 

to  answer  the  interrogations  according  Parmater  v.  State,  102  Ind.  90. 

to  the  preponderance  of  the  testimony  Kansas,  —  Morrow  v.  Sal'ne  County, 

as  it  was  to  render  a  general  verdict.  21  Kan.  484;  Atchison,  etc.,  R.  Co.  v. 

If  there  was  no  evidence  on  the  subject  McCandliss,  33  KaP-  3^6;  Kansas  Pac. 

embraced  in    the    interrogatory,  then  R.  Co.  v.  Peawey,  34  Kan.  472. 

the  jury  might  have  answered,  *  There  Atichigan..  —  Crane     v.    Reeder,    25 

is  no  evidence;'  but  where  there  was  Mich.   303;    Harbaugh    v.    Cicott,   33 

some  evidence,  it  was  the  duty, of  the  Mich.  241;  Wilson  v.  Pontiac,  etc.r  R. 

jury  to  consider,  weigh,  and  determine  Co.,  57  Micl}.  155, 

on  which  side  ^as  the  preponderance.  Missouri.  —  Flannery  v.  Kansas  City, 

If  the  evidence  was  so  evenly  balanced  etc,  R.  Co.,  23  Mp.  App.  120. 

that  there  was  no  preponderance  on  Wisconsin.  —  Hairiman    v.    Queen 

either  side,   then    they    should    h&ve  I"5-  Co.,  49  Wis.  71. 

found  against  the  party  upon  whom  The  Season  for  This  Bale  is  that  no 

the  burden  of  the  issue  was,  upon  the  question    should  be  put  to  the  jury 

point  involved  in  the  interrogatory."  which  is  not  material  to  the  inquiry; 

See  also  remarks  to  the  same  effect  in  and)  upon  every  materia!  question  one 

Crane  v.  Reeder,  25  M  jch.  303.  party  or  the  other  holds  the  affirmative, 

In  Clark  v.  Missouri  Pac.  R.  Co..  35  and  if  he  fails  to  make  out  his  case 

Kan.  350,  it  was  said  that  the  court,  in  upon  it  by  the  evidence,  the  finding 

sending  the  jury  out  a  secqnd  time  to  should  he  against  him  upon  it.     Crane 

make  findings  upon  all  the  questions  v.  Reeder,  25  Mich.  303. 

presented  to  it,  might  have  committed  Direct  and  Positive  Negative  Answer.  — 

a  slight  error  in  stating  to  the  jurors  at  Where  the  evidence  is  insufficient  to 

that  time,  among  other  things,  that  if  enable  the  jury   to  answer  interroga- 

there  was  any  question  they  could  not  tories   ip    the    affirmative,  a  negative 

fairlv  answer,  they  might  so  state.  answer  should  be  given  in  clear  and 

It  is  not  error  to  instruct  the  juiy  as  decided  language.    Fisjc  v.  Chicago, 

follows:  "  If  you  can  answer  these  in-  etc.,  R.  Co.,  74.  Iowa 427.     To  the  same 

terrogatories  definitely,  do  so;  but  if  effect  is    Darling   v.   West,    51    Iowa 

you  cannot  do  so.  because  the  evidence  259. 

does  not  give  you  the  information  te-  it   is  irregular  to  answer, "  Don't 

quired,  you  can  then  give  your  reasons  know."    Answers  should  be  direct  and 
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Where  There  Is  No  Evidence  upon  the  Subject  embraced  in  the  inter- 
rogatory the  jury  may  properly  answer  that  there  is  no  evidence, 
and  cannot  be  required  to  find  further;  but  if  there  is  any  evi- 
dence upon  the  subject  it  is  the  duty  of  the  jury  to  find  in  accord- 
ance with  the  preponderance  of  the  evidence.1  An  answer  to 
the  effect  that  there  was  no  evidence  of  a  certain  fact  inquired 
about  is  sufficient  as  a  negative  answer.* 

Equivalent  of  Negative  Finding.  —  As  a  general  rule,  the  failure  of  a 
jury  to  answer  special  questions  presented  to  it,  for  the  expressed 
reason  that  the  evidence  is  too    conflicting  or   insufficient  to 


positive.     The  case  is  to  be  tried  up-  burgh,  etc.,  R.  Co.  v.  Williams,  74  Ind. 

on  the  evidence,  and  according  as  an  462." 

alleged  fact  is  or  is  not  established  by  Where  there    is   no  evidence    upon 

that    evidence  it  does  or  does  not,  for  which  answers  could  be  given,  a  jury 

the    purposes  of  that  case,  exist,  and  will  not  be  required  to  answer  special 

the   jury  should   so  find.     Morrow  v.  questions  submitted  to  it.     Ft.  Scott, 

Saline  County,  21  Kan.  484.     See  gen-  etc.,  R.  Co.  v.  Karracker,  46  Kan.  511. 

erally,  as  to  form  of  answers,  infra,  2.  Effect  of  Finding  ot  "  No  Evidence." 

VII.  2.  Form  and  Sufficiency,  —  A  finding  that  there  was  no  evidence 

1.  Maxwell  v.  Boyne,  36  Ind.  120.  as  to  a  particular  issue  is  a  finding 

Where  there  is  no  evidence  upon  the  against  the  party  having  the  affirm  a- 

point  covered  by  a  special  interroga-  tive  of  the  issue.     Watson  v.  Chicago, 

lory   propounded   to  the  jury,  it  may  etc.,   R.  Co.,  46  Minn.  321,  the  court 

so  answer.     Louisville,  etc.,  R.  Co.  v.  saying:   "  This    is    a    very  common, 

Thompson,   107  Ind.  442,  citing  Max-  though  not  a  commendable,  mode  of 

well  v.  Boyne,  36  Ind.   120;  Gulick  v.  stating  a  finding  against  an  allegation 

Connely,  42  Ind.  134;  Rowell  v.  Klein,  of  fact.     Such  a  finding  must  be  taken 

44  Ind.  290,  15  Am.  Rep.  235;  Mitchell  as  a  finding  against  the  party  having 

v.  Robinson,  80  Ind.  28c,  41  Am.  Rep.  the  affirmative  of  the  issue  to  which 

812;  and  Williamson  v.   Yingling,   80  it  refers." 

Ind.  379.  Where  the  question  was,  "  Did  the 

In  Williamson  v.  Yingling,  80  Ind.  plaintiff  know  of  the  defect  in  the  side- 

388,  it  was  said;  "  When  the  answers  walk    *    *    *    prior   to   the   time   of 

to  interrogatories  are  not  full  and  re-  receiving  her  injury  ?"  and  the  answer 

sponsi  ve,  and  there  has  been  testimony  was.  "  We  have  no  proof  that  she  did," 

upon  the  subject,  and  the  question  is  this  answer  was  held  sufficient  as  a 

material,  objection  may  be  made  to  the  negative  answer.     McLimans  v.  Lan- 

discharge  of  the  jury,  and  it  may  be  caster,  63  Wis.  607. 

sent  back  to  answer  further.     Noakes  Duty  of  Court  to  Beeeive  Answer. — 

v.   Morey,   30  Ind.    103;  McElfresh  v.  Where  a    question    might   have   been 

Guard,  32  Ind.  408;  Maxwell  :\  Boyne,  answered   by  "yes"   or  "no,"   and 

36  Ind.  120;  Reeves  v.  Plough,  41  Ind.  the  jury  returned  an  answer  that  there 

204;  Bradley  v.   Bradley,  45   Ind.  67;  was  no  proof  upon  which  it  could  base 

Rowell  v.  Klein,  44  Ind.  290.     But  we  an   answer  to  the  question,   this  was 

do  not  understand  the  rule  to  require  equivalent  to  a  negative  answer  and 

answers    when   there    is    no  evidence  should  have  been  received  as  such,  and 

given   to  the  jury  upon  the  questions  it  was  error  to  send  the  jurors  back, 

propounded.     In  such  cases  the  jury  after  reading  to  them  portions  of  the 

may  answer  that  the  evidence  does  not  testimony  of  one  witness,  but  omitting 

show  or  give  the  necessary  informa-  other  material  portions  and  other  testi- 

tion,  or  there  is  no  evidence   upon  the  mony.     Sherman  v.  Menominee  River 

question.     And  such  reasons  for  not  Lumber  Co.,  77  Wis.  14. 

answering    definitely   would    be   suffi-  Where  There  Is  Evidence  upon  a  ques- 

cient.     It   would  do  no  good  in  such  tion  submitted  to  the  jury,  but  the  jury 

a  case  to  send  the  jury  back  to  their  answers  that  there  is  no  evidence  upon 

room  for  deliberation;  they  would  have  which  to  base  a  finding,  the  answer  is 

nothing  to  deliberate  upon.     Buntin  v.  untrue  and  against  the  evidence,  and 

Rose,  16   Ind.  209;    Busk.  Prac.   219;  should  not  be  received.     Kansas  Pac 

Maxwell  v,  Boyne,  36   Ind.  120;  Pitts-  R.  Co.  v.  Peavey,  34  Kan.  472. 
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enable  it  to  do  so,  is  equivalent  to  a  finding  that  the  facts  con- 
cerning which  it  is  asked  to  make  findings  do  not  exist  or  are  not 
proved.1 

c.  Where  Question  Is  Immaterial.  —  Where  a  question 

submitted  is  immaterial,  the  jury  need  not  answer  it.*    A  failure 

1.  Atchison,  etc.,  R.  Co.  v.  McCand-  erally.  infra,  VII.  2.  c.  "Don't Know" 

liss,  33  Kan.  366.  etc. 

In  Bryson  v.  Chicago,  etc.,  R.  Co.,  Bole  in    Case  of   Special  Verdicti. — 

89  Iowa  677,  which  was  an  action  for  Under  the  Indiana   statute,  only  the 

death   by  wrongful  act,  an  interrog-  facts  which  are  proved  on  the  trial  of  a 

atory   was  submitted    as  to   whether  cause  are  to  be  found  in  the  special 

the  plaintiff's  intestate  was  exercising  verdict;  and  if  the  facts  found  leave 

ordinary  care   for  her  own  safety  at  some  issues  in  the  case  undetermined, 

the  time  of   the  accident.     The  jury  those  issues  must  be  regarded  as  not 

answered,  "  In  doubt  for  want  of  evi-  proved  by  the  party  having  the  burden 

dence."     It  was  held  that  inasmuch  as  of  proof;  and  in  such  case  the  special 

it  was  incumbent  upon  the  plaintiff  to  verdict  is  not  objectionable  because  it 

establish  the  fact  that  his  intestate  did  does  not  pass  upon  all  the  issues,  and 

not  in  any  way  directly  contribute  to  affords  no  sufficient  cause  for  a  venire 

the  injury,  the  finding  of  the  jury  was  de  novo.    Glaniz  v.  South  Bend,  106 

in  effect  that  the  plaintiff  had  failed  to  Ind.  305. 

establish  this  fact,  which  was  essential  Facts  not  found  in  a  special  verdict 

to  a  recovery,  and  that,  therefore,  the  are  to  be  regarded  as  not  proved  by 

finding    was    absolutely    inconsistent  the  party  having  the  burden  of  proof, 

with  the  general  verdict.  Parmater  v.  State,  102  Ind.  op. 

Where  it  was  material  to  determine  2.  Illinois,  —  Ohio,   etc.,   K.   Co.   v. 

whether  the  defendant  was  or  was  not  Ramey,  139  111.  9. 

guilty  of  negligence,  and  specific  ques-  Indiana.  —  Chapin  v.  Clapp,  29  Ind. 

tions  were  put  to  the  jury  for  the  pur-  614;  McElfresh  v.  Guard,  32  Ind.  408. 

pose  of  ascertaining  this  fact,  and  the  Iowa.  —  Lawson  v.  Chicago,  etc.,  R. 

jury  returned  in  substance  that  it  could  Co.,  37  Iowa  674;  Miles  v.  Wikel,  74 

not  answer  the  questions,  this  was  in  Iowa  712. 

effect  a  finding  that  it  could  not  answer  Kansas.  —  Bird,    etc..    Map  Co.    v. 

because  there   was   no  sufficient  evi-  Tones,  27  Kan.  178;  Clark  v.  Missouri 

dence  introduced  to  prove  negligence  Pac.  R.  Co.,  35  Kan.  350. 

on  the  part  of  the  defendant.     Clark  Michigan.  —  Sheahan    v.    Barry,   27 

v.  Missouri  Pac.  R.  Co.,  35  Kan.  350.  Mich.   217;   Pettibone  v.   Maclem,  45 

Answer  of  "  Don't  Know "  Construed. —  Mich.  381;    Toulman    v.    Swain,    47 

Where,   to  a  question,  the  jurors  re-  Mich.  82. 

spond,  "  We  don't  know,"  or  in  any  Minnesota.  —  Finch    v.    Green,    16 

like  manner,  such  an  answer  is  tanta-  Minn.  355;  Schneider  r.  Chicago,  etc., 

mount  to  a  simple  denial;  for  if  from  R.  Co.,  42  Minn.  68. 

the  testimony  the  jurors  do  not  know  Nebraska.  —  Missouri  Pac.  R.  Co.  v. 

whether  an  alleged  fact  exists,  it  fol-  Vandeventer,  26  Neb.  222.  » 

lows  that  the  testimony  does  not  show  New  York.  —  Murray-  v.   New  York 

that  it  exists,  and  therefore,   for  the  L.  Ins.  Co.,  3oHun  (N.  YO428,  affirmed 

purposes  of  the  case,  it  does  not  exist.  96  N.  Y.  614,  distinguishing  Ebersole  v. 

Such  an  answer  operates  against  the  Northern  Cent.  R.  Co.,  23  Hun(N.  Y.) 

party  whose  case   needs   the  support  114;    Terwilliger  v.  Ontario,   etc.,   R. 

of  the  alleged  fact.     Morrow  v.  Saline  Co.,  73  Hun  (N.  Y.)  335. 

County,  21  Kan.  484.  West  Virginia. —  McKelvey  v.  Chesa- 

Where   a  jurv  answered  a  special  peake,  etc.,  R.  Co.,  35  W.  Va.  500. 

question  by  saying  that  It  had  no  means  Impertinent  Question.  —  In  Morse  v. 

of  knowing,  and  that  it  did  not  know  Morse,  25  Ind.  156,  the  interrogatory, 

from  the  evidence,  and  afterwards  an-  "  If  there  are  any  facts  stated  in  the 

swered  simply  that  it  did  not  know,  complaint  that  are  not  true,  state  what 

and  the  court  and  counsel  treated  the  facts  are  not  true,"  was  held  imperti- 

answer  as  a  negative,  it  was  so  treated  nent  and  improperly  submitted  to  the 

in    the  appellate  court.     Maclean   v.  jury,  but  having   been  submitted,  it 

Scripps,  52  Mich.  215.    See  also  gen-  was  held  that  there  was  no  error  in. 
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to  answer  a  question  Is  harmless  error,  unless  it  can  be  seen  that 
the  answer  most  favorable  to  the  party  objecting  would  have  con- 
stituted  a  finding  inconsistent  with  the  general  verdict.1  It  is 
only  where  the  fact  inquired  about  is  or  may  be  controlling  that 
the  court  must  compel  an  answer,* 

Where  the  Questions.  Answered  Are  Decisive  of  the  c&se,  a  failure  to 
answer  other  questions,  especially  in  the  absence  of  objections,  is 
immaterial.9 

d.  Where  No  General  Verdict  Is  Returned.— *  Where 
the  jurors  fail  to  agree  upon  a  general  verdict,  they  need  not  and 

the  refusal  of  the  court  to  require  the  Answer  Necessarily  Involved  in  General 

jury  to  make  its  answer  more  specific.  Yerd|ct,  --Where  the  jurors  mubt  neces- 

Evidentiary  Facts,  —  Where  a  ques-  sadly  agree  upon  the  answer  to  any 

tiou  doe§  not  relate  to  one  of  the  Usu-  particular   question    before  they  can 

able,  essential,  and  principal  facts  to  fiud  a  general  verdict,  If  they  reply  to 

be  determined  by  the  jury,  but  Is  on  a  such  question  to  the  effect  that  (hey 

minor  fact,  and  important  only  as  tend-  cannot  agree,  the  court  ought  not  to 

iug  in  some  degree  to  enable  the  jury  receive  their  verdict,  as  the  reply  and 

to  determine  the  issuable  and  principal  verdict,  in  that  case,  would  be  In  irrec- 

facta,  a  failure  to  require  the  jury  to  Qucilable  conflict.    Arkansas  Midland 

answer  it  is  not  necessarily  reversible  R,  Co,  v.  Cartman,  53  Ark,  517,  citing 

error,    JJird,  etc,  Map  Co,  v.  Jones*  Ebersole  ?,  Northern  Cent.  R.  Co.,  23 

27  Kan.  184,  citing  Atchison,  etc,,  R,  Hun  (N.  Y.)  114, 

Co.  v.  Campbell,  16  Kan.  200.  $.  CoitfroUing  Questions  Only  Need  Be 

Collateral  Facts.  —  It  is  no  ground  for  Answered.  —  U  is  proper  to  enter  the 

reversal  that  the  jury  returned  no  an-  general  verdict  in  a  given  case  without 

swers  tQ  special  questions  as  to  facta  requiring  the  jury  (0  return  a  special 

that  were  purely  collateral  and  were  finding  upon  an  interrogatory  which 

nut  involved  in.  the  real  issues.     TouU  did   not   submit   a   question    that  was 

man  v.  Swain.  47  Mich.  82.  controlling.       Ohio,    etc,,    R.   Co.    v. 

1.  Earmleff  Error .  —  Chicago,  etc,  R.  Ramey,  39  III.  App.  409. 

Co,  &.  Dunleavy,  12a  III.  132.;  Chicago  Where  the  general  verdict  could  not 

Anderson  Pressed   prick  Cq,  v.  Rein-  have  been  controlled  by  any  answers 

neiger,  up  HI.  334;  Hawley  v.  Chicago,  that  might  have  been  made  truthfully 

etc.,  R,  Co.,  71  Iowa  7X7;  Sutherland  to  special  interrogatories,  the  fact  that 

«.  Standard  L,,  etc.  Ins,  Co.,  87  Iowa  some  of  them  were  pot  answered  ac- 

505;  Johnson  v.  Continental  Ins.  Co.,  curatetyapd  others  were  not  answered 

39  Mich,  33;  Schneider  v.  Chicago,  etc.,  at  all  is  no  ground  for  reversal-     Pence 

K,  Co.,  42  Minn,  68;  North  Bend  First  v.   Chicago,    etc,,    R,    Co.,    79    Iowa 

Nat.  Bank  v.  Miltonberger,  33   Neb,  389. 

847;  Benson  v.  Townsend,  (Supm.  Ct.  There  is  no  error  in  refusing  to  re- 
Gen.  T.)  7  N,  Y.  Supp,  102;  Hush  v*  cjuire  the  jury  to  make  its  answer  to  an 
Maxwell,  79  Wis.  114.  interrogator  more  certain  and  specific, 

Where  the  questions,  if  answered  where  such  answer,  if  made  more 
either  way,  would  not  be  inconsistent  certain  and  specific,  could  not  control 
with  the  general  verdict,  it  is  not  error  the  general  verdict.  Indianapolis,  etc., 
to  discharge  the  jury  without  requiring  R.  Co,  v.  Stout,  53  Ind.  143*  citing  Me- 
ans wers  to  them.  Dyer  y.  Taylor,  50  Elfresh  v.  Guard,  32  Ind.  408. 
Ark,  314,  3.  Garfield  v.  Blair,  (Supm.  Ct.  Gen. 

Where  the  jurors  find  a  general  ver-  T,)  iq  N.  Y,  Supp.  340. 
diet  in  favor  of  the  plaintiff,  but  fail  to  Striking  Out  Findings  in  Support  of  Gen- 
agree  upon  a  specific  Question  sub*  eral  Verdict.  —  Where  the  special  fin d- 
mjtted  to  them,  tbe  general  verdict  is  ings  are  not  in  conflict  with  the  general 
properly  received,  unless  a  finding  in  verdict,  but  on  the  contrary  are  in  har- 
tavor  of  the  defendant  on  the  specific  many  with  it,  the  person  against  whom 
question  submitted  would  be  conclu-  the  general  verdict  was  rendered  is  not 
sive  against  the  plaintiff's  right  to  re-  prejudiced  by  the  action  of  the  court  In 
cover.  Schneider  0,  Chicago,  etc.,  R.  setting  them  aside.  Arndt?,  Hosford, 
Co.,  42  Minn.  68.  82  Iowa  499. 
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cannot  answer  the  special  interrogatories.1  Answers  without  a 
general  verdict  cannot  be  considered,*  unless,  perhaps,  when  feo 
full  and  hurrterous  as  to  constitute  a  special  verdict.3  But  to 
have  this  effect  the  answers  must  be  responsive  to  all  the  issues 
in  the  ca6e.4 

1.  Bird  v.  Laoius,  7  Ind.  615;  Morse  were  put  and  answered,   it  was  held 

v.   Morse,   25   Ind.    156;    Manning  v.  that  a  judgment   rendered  Upon  such 

Gasharie,  27  Ind.  399;  Pea  v.  Pea,  35  answers  might  be  sustained  upon  the 

Ind.  387;  Todd  v.  Fenton,  66  Ind.  25;  theory  that  the  parties  had  waived  the 

Johnson  v.  Haverhill,  35  N.  H.  74.  findings  of  a  general  verdict.     Hopkins 

I.  Pickett  v.  Handy,  5  Colt).  App.  v.  Stanley,  43  Ind.  558,  citing  Crassen 

295;    Eudaly  v.  Eudaiy,  37  Ind.  440;  t>.  S  wo  Vela  nd,  t±  Ind.  447. 

Louisville,  etc.,  R.  Co.  v.  Wood,  H3  4.  Besjpiftive    to  All  Ulutt.  —  Cole- 

Ind.  544;  Johnson  v.  Haverhill.  35  N.  man  v.  St.  Paul,  etc.,  R  Co.,  38  Minn. 

H.74;  Carr  «/.  Carr,  4  Lans.  (N.Y.)  314;  260. 

Redford  v.  Spokane  St.  R.  Co.,  9  Wash.  Where  interrogatories  are  submitted 

55.     But  see  German  Ins.  Co.  v .  Smet-  to  a  jury,  and  embrace  and  cover  all 

ker,  38  Kan.  285.  the  issues  in   the  case,  ar.d  are  an- 

Where  a  general  verdict  is  not  ren-  Swered  by  the  jury,  they  may  be  re- 

d'ered,   the  jury  cannot  regularly  be  garded  as  a  special  verdict.     But  where 

called  on  to  answer  the  Questions  sub-  the  interrogatories  do  not  embrace  and 

mitted  to  it.    Carr  v.  Carr,  4  Lans.  (N.  cover  all  the  issues,  they  cannot  be  so 

Y.)  314  regarded;  Arid  If  no  general  verdict  Is 

▼enirs  As  frovo.  —  Where  the  jury  ah-  returned  no  judgment  can  be  rendered 
swers  the  interrogatories,  but  fail's  to  thereon,  and  the  answers  to  the  inter- 
return  a  general  verdict,  a  venire  de  rogatories  Should  be  set  aside  and  a 
novd  should  be  awarded.  Pea  t>.  Pea,  venire  de  novo  awarded.  Pea  v.  Pea, 
$5  Ind   387.  35  Ind.  387. 

S.  CrasSeh    v.    Swtfveland,   22  !nd.  Where  the  jury  answers  special  In- 

427*  Toledo, etc.,  R.  Co.  v.  Hammond,  terrogatories,   but  returns  no  general 

33  ind.  379*    Hopkins  v.  Stanley,  43  verdict,  a  judgment  cannot  be  entered 

Ind.   553;    Helphrey  *\  Chicago/etc,  upon  the  answers  unless  such  answers 

R.  Co.,  29  Iowa 480;  Crich?.  Williams-  are  responsive  to  all  the  issues  in  the' 

burg  City  F.   Ins    Co.,  45  Minn.  441;  case.     But  where  the  issues  not  passed 

Carr  v.  Carr,  4  Lahs.  (M.  Y.)  314.  upon  are  entirely  distinct,   the  court 

In  Paine  t>.  Lake  Erie,  etc.,  R.  Co.,  may  order  a  retrial  of  those  paiticular 
Jt  Ind.  283,  the  court  of  its  own  issues  only,  or,  Iri  proper  cases,  where 
motion  required  the  jury  urtcondition-  there  can  be  no  doubt  or  dispute,  and 
ally  to  answer  certain  interrogatories,  the  defect  is  merely  formal,  or  made 
which  it  answered  without  returning  a  through  inadvertence,  the  court  may 
general  verdict.  !t  was  held  thai  trie  amend  the  verdict.  Crich  v.  Williams- 
answers  to  the  interrogatories  could  burg  City  F.  Ins.  Co.,  45  Mintt.  441. 
stand  as  a  special  verdict.  Exception TJnneeettar^.  —  Ah  omission 

In  an  action  for  damages,  where  the  to  find  upon  soirte  of  the  issues  is  not 
jur£  returns  special  findings  without  waived  by  a  failure  to  efccept  by  either 
any  general  veidlct,  the  court  may  party.  Crich  v.  Williamsburg  City  F. 
render  judgment  on  such  special  find-  ins.  Co.,  45  Minn-.  441. 
Ings  when  the  amount  to  which  the  In  Wttcotrtin  it  is  the  pracilce  to 
plaintiff  is  entitled  under  the  law  is  Submit  questions  covering  the  whole 
clear  1  herefrom.  Helphrey  v.  Chicago,  case  for  a  special  verdict.  Stat.  Wis  , 
etc.,  R.  Co.,  29  Iowa  480.  §§  2858,  2860.  Special  findings  there- 
by Consent,  the  jury  may  find  upon  fore  are  rarely  accompanied  by  a  gen- 
particular  questions  of  fact  Without  eral  verdict  for  either  pany. 
finding  a  general  verdict,  and  in  such  A  special  Verdict  which  does  hot  de- 
case  its  finding  is  in  the  nature  of  a  termine  all  the  material  and  contro- 
speclal  Verdict.  Carr  v.  Carr,  4  Lans.  verted  facts  in  issue  is  defective,  tend 
(N.  Y.)  314.  !f  it  is  unaccompanied  by  a  general 

Waivter  of  Ottttral  Vtortict.  -  Where  a  verdict  such  defect  is  not  waived  by  a 

Special  verdict  was  not  demanded,  but  failure  10  object  to  the  questions  stib- 

lnVerrogatories  covering  the  whole  case  mitted  Or  to  request  the  submission  of 

841  Volume  XX. 


Answers  to  SPECIAL  INTERROGA  TORIES.     Interrogatories 

e.  Where  Special  Verdict  Is  Returned.  —  The  jury  may 
disregard  any  special  interrogatories  sent  to  it,  if  it  chooses  to 
find  a  special  verdict  upon  the  issues  submitted  instead  of  a  gen- 
eral verdict.1 

2.  Form  and  Sufficiency  —  a.  Responsiveness.  —  Answers  must 
be  responsive  to  the  interrogatories  submitted.8  Indirect,  evasive, 
uncertain,  or  unmeaning  answers  should  not  be  received  over 
objection.* 

others.  Sherman  v.  Menominee  River  railroad  track  ?  "  an  answer  was  given 
Lumber  Co.,  77  Wis.  14.  as  follows:  •'  Supposed  in  coming  in 
In  the  absence  of  a  general  verdict,  contact  with  ice  and  giving  away  of 
the  special  findings  should  include  all  ties."  It  was  held  that  the  answer 
the  material  issues,  and  if  they  do  not  was  responsive,  and  that  though  the 
a  judgment  based  upon  them  will  be  jury  might  have  answered  the- inter- 
reversed.  Hutchinson  V.Chicago,  etc.,  rogatory  in  the  negative,  such  answer 
R.  Co.,  41  Wis.  541.  would  have  been  misleading.     It  was 

1.  Bird  e.  Lanius,  7  Ind.  615;  Otter  also  held  that  the  use  of  the  word 
Creek  Block  Coal  Co.  v.  Raney,  34 1  nd.  "supposed"  in  the  answer  was  not 
329;  Woollen  v.  Whitacre,  91  Ind.  502.  objectionable.     Scagel  v.  Chicago,  etc., 

"  If  the  jury  find  a  special  verdict  R.   Co.,  83  Iowa  380,  citing  Martin  v. 

upon  all  the  issues,  the  parties  are  not  Central  Iowa  R.  Co.,  59  Iowa  414. 

entitled  to  a  special  finding  upon  par-  Where  the  interrogatory  called  upon 

ticular  questions  of  fact."     Morse   v.  the  jury  to  find  wh  ther  the  deceased 

Morse,  25  Ind.  156.  was   or  was   not   running  an  engine 

The  jury  may  be  required  to  find  "very  cautiously"  within  the  mean- 
specially  upon  particular  questions  of  ing  of  a  rule  of  the  railway  company, 
fact  only  in  cases  where  it  renders  a  an  answer  that  the  deceased  was 
general  verdict.  Todd  v.  Fenton,  66  running  "reasonably  precautious"  was 
Ind.  25.  held  sufficiently  definite  as  to  its  mean- 

2.  Responsiveness  of  Aniwers — Illinois,  ing,  and  not  irresponsive  to  the  ques- 
—  Ingalls  v.  Allen,  144  III.  535;  Elgin,  tion  as  referring  to  a  different  degree 
etc.,  R.  Co.  v.  Raymond,  148  III.  241;  of  care  from  that  called  for  by  the  rule 
Lake  Shore,  etc.,  R.  Co.  v.  Johnsen,  referred  to.  Scagel  v.  Chicago,  etc., 
135  III.  641.  R.  Co.,  83  Iowa  380. 

Indiana. — Noble?.  Enos,  19 Ind.  72;  Where  the  special  question  was 
Chapin  v.  Clapp,  29  Ind.  614,  wherein  whether  there  was  or  was  not  a  flag- 
it  was  said  that  an  irresponsive  answer  man  at  a  railroad  crossing,  the  answer 
is  equivalent  to  no  answer  at  all;  "None  visible  from  the  east"  was 
Noakes  v.  Morey,  30  Ind.  103;  Brad-  held  sufficient,  it  amounting  in  sub- 
ley  v.  Bradley,  45  Ind.  67;  Housworth  stance  to  an  answer  that  there  was 
v.  Bloomhuff,  54  Ind.  487;  Astley  v.  none.  Lake  Shore,  etc.,  R.  Co.  v. 
Capron,  89  Ind.  167;  Louisville,  etc.,  Johnsen,  135  111.  641. 
R.  Co.  v.  Kane,  120  Ind.  140.  8.  Matchett  v.   Cincinnati,   etc.,  R. 

Iowa. — Scagel  v.  Chicago,  etc.,  R.  Co.,  132  Ind.  334;  Hazard  Powder  Co. 

Co.,  83  Iowa  380.  v.  Viergutz,  6  Kan.  472;  Kansas  Pac. 

Kansas.  —  Hazard     Powder    Co.    i\  R.  Co.  v.  Pointer,  14  Kan.  37;  Baehler 

Viergutz,  6  Kan.  471:  Morrow  v.  Saline  v.  Consolidated  Ranch    Co.,  31   Kan. 

County,  21  Kan.  484;  Johnson  v.  Hus-  502;  Atchison,  etc.,  R.  Co.  v.  Brown, 

band,  22  Kan.  277;  McPheeters  v.  Birk,  33   Kan.   757;    Dodson   v.  Cooper,  37 

48  Kan.  784.  Kan.  352;  Redford  v.  Spokane  St.  R. 

Michigan. — Toulman  v.  Swain,  47  Co.,  9  Wash.  55;  Carroll  v.  Bohan,  43 

Mich.  82.  Wis.  218;  Barkow  v.  Sanger,  47  Wis. 

Wisconsin.  —  Barkow  v.  Sanger,  47  500.     See  also  Kansas  Pac.  R.  Co.  v. 

Wis.  500.  Peavey,  34  Kan.  473,  holding  that  it 

Illustrations.  —  To  an   interrogatory  was  error  to  refuse  a  request  to  require 

as  follows:     "  Was  the  train  derailed  the  jury  to  answer  definitely, 

by  coming  in  contact  with  a  piece  of  Answer  Held  Not  Evasive. — In  Urban  ek 

ice  forced  up  a  slope  of  the  dump  and  v.  Chicago,  etc.,  R.  Co.,  47  Wis.  59,  the 

over  the  north  rail  of  the  defendant's  jury  was  asked:    "  Could  the  plaintiff 
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b.  Definiteness  and  Certainty.  —  The  jury  should  make 
its  answers  to  interrogatories  direct,  definite,  certain,  and  com- 
plete. l 

have  heard  the  whistle?"    "  If  he  bad  Western  Mut.  L.  Ins.  Co.  v.  Heimann, 

stopped    his  team/'   etc.,  "could   he  93  Ind.  24;    Bedford,  etc.,   R.  Co.  v. 

have  heard   the  whistle?"    The  jury  Rainbolt,    90    Ind.     551;     Hereth    v. 

answered:    "  He  might  or  might  not."  Hereth,   100  Ind.  35;  Cleveland,  etc., 

It  was  held  that  such  an  answer  to  R.  Co.  v.  Asbury,  120  Ind.  289;  Heiney 

such  questions  was  not  evasive.  v.  Garretson,  1  Ind.  App.  548;  Rosser 

Answers  Held  Evasive.  —  In   Fisk  v.  v.  Barnes,  16  Ind.  502. 

Chicago,  etc.,  R.  Co.,  74  Iowa  424,  the  Iowa.  —  Scagel  v.  Chicago,  etc.,  R. 

court  submitted  certain  interrogatories  Co.,  83  Iowa  380. 

to  the  jury,  which,   with  the  answers  Kansas.  —  Arthur  v.  Wallace,  8  Kan. 

thereto,   were  as   follows-    (1)   "Did  267;  Morrow  v.  Saline  County,  21  Kan. 

Bolton  see  the  freight  car  standing  on  484;    Baehler  v.  Consolidated    Ranch 

the  north  sidetrack,  and  the  situation  Co.,  31  Kan.  502. 

of  said  car,  before  he  drove  his  team  Missouri.  —  Evans,  etc.,   Fire  Brick 

upon  the  tracks?    A.  He  saw  the  car  Co.  *.  St.  Louis,  etc.,  R.  Co.,  21  Mo. 

on  the  north  sidetrack.    (2)  Was  said  App.  648. 

freight  car,  and  its  actual  position,  in  North  Carolina. — Kornegay  v.  Korne- 

open  and  plain  sight  to  Bolton  before  gay,  109  N.  Car.  188. 

he    drove    upon    defendant's   tracks?  Wisconsin. — Caswell    v.     Chicago, 

A.  As  to  the  actual  position  we  cannot  etc..  R.  Co.,  42  Wis.   193;  Carroll  v. 

say.     *    *    *    (5)  Was  Bolton's  team  Bohan,  43  Wis.  218;  Uibanek  v.  Chi- 

a  young  team,  liable  to  become  fright-  cago,  etc.,  R.  Co.,  47  Wis.  59;  Cotz- 

ened  at  cars  standing  on  or  near  the  hausen  v.  Simon,  47  Wis.  103;  Barkow 

highway?    A.   Colts    about    as    other  v.  Sanger,  47  Wis.  500;  Fick  v.  M ulhol- 

colts.    (6)  Do  you  find  that  Bol ion's  land,  48  Wis.  31c. 

team   was  a  safe  one   tq  drive   past  Sufficiency  of  Answer — Illustrations. — 

freight  cars  in  the  manner  it  was  actu-  An  answer  as  follows,     "  The  weight 

ally  driven?    A.  As  safe  as  ordinary  of   the  evidence  justifies  the  jury  in 

colls.     *    *    *    (8)  Was  Bolton's  team  answering  no,"  is  a  sufficient  answer, 

one  of  ordinary  gentleness  in  respect  Mutual  Ben.  L.  Ins.  Co.  v.  Cannon,  48 

to  becoming  frightened  at  cars  stand-  Ind.  264. 

ing  in,  or  partly  in,  the  highway?    A.  In  Green  v.  Tower,  49  Kan.  302,  the 

Yes;    for  a  young  team."     A  motion  following    special     interrogatory   was 

for  a  new  trial  was  granted  because  of  submitted   to   the  jury:    "Was    it   a 

the  uncertain  and  evasive  character  of  partnershipor  an  individual  liability?  " 

the  answers.    Thecourtsaid:    "There  The  jury  answered:    "Each  individ- 

is  no  escape  from  the  conclusion  that  ually  signed  the'  note."     It  was  held 

the  jury  could    and  should  have  re-  that  the  court  did  not  err  in  refusing  to 

s ponded   by  simply  saying  '  Yes  '  or  require  the  jury  to  give  a  more  definite 

4  No.'     Had  this  been  done,  the  legal  answer,  but  that  the  jury  by  its  answer 

effect  of  such  findings  could  have  been  unquestionably  intended    to  say  that 

determined;  but  there  is  no  legal  stand-  only  an  individual  liability,  and  not  a 

ard  by   which  the  effect  of    the  fore-  partnership  liability,  was  constituted, 

going  answers  can  be  ascertained,  and  In  Fraschieris  v.  Henriques,  (C.  PL 

whether  they  accord  or  conflict  with  Gen.  T.)  6  Abb.  Pr.  N.  S.  (N.  Y.)  251, 

the  general  verdict  it  is  impossible  to  the  jury  was  instructed  to  find  specially 

determine."  upon  the  question  of  fraud  in  a  sale 

For  other  answers  to  certain  inter-  and  on  the  right  of  stoppage  in  transitu, 

rogatories  which  were  held  evasive  and  and  that  either  of  these  points  found 

improper  see  Cleveland,  etc.,  R.  Co.  v.  affirmatively  would  entitle  the  plaintiff 

Asbury,  120  Ind.  289.  to  a  verdict.     It  was  held  that  a  verdict 

1.  Illinois. — Chicago, etc.,  R.  Co.  v.     "  for   the    plaintiff   for  $ ,   on   the 

Goyette,  133  III.  21.  ground  of  fraud,"   was  a  sufficiently 

Indiana.  —  Hopkins  v.   Stanley,   43  formal  finding  of  fraud  to  sustain  a 

Ind.  553;  Ho  us  worth  v.  Bloom  huff,  54  judgment,  although  a  general  verdict 

Ind.  487;  Peters  v.  Lane,  55  Ind.  391;  for   the  plaintiff  must  have  been  set 

Carpenter  v.  Galloway,   73    Ind.  418;  aside. 

Keesling  v.   Ryan,  84  Ind.  89;  North  To  the  question  whether  parties  in- 
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TIb  begree  df  c^naiiitt  tn  the  anlswdr  will,  of  fcoui-3e>  deperld  largely 
updh  the  mlhher  in  Which  the  questibtt  is  f  ranted.1  The  findirlg 
need  not  necessarily  be  stated  in  the  language  of  the  pleadiiigd. 
If  probative  facts  are  found  from  which  the  court  can  declare  that 
the  ultimate  facts  necessarily  result,  the  finding  is  sufficient.* 

"We  think,"  «td.  —  Answers  expressing  only  the  irtclination  of 
the  minds  of  the  jurors,  such  as"  we  think  Hot/*  etc.,  ar£  ihsuffi- 
cient  and  too  uncertain  upon  which  to  base  a  judgment.3  But 
answers  couched  in  suth  phrases  as  "we  believe,"4  "  in  our 

tended  a  mortgage  to  cover  the  mort-  held,  in  vie* of  the  evidence,  that  teach 

ijagor's  entire  stock  of  goods,  the  jury  of  the  answers  was  a  sufficient  answer 

answered,  as  to  the  plaintiff,  yes;  as  lo  to  the  question  submitted,  the  evidence 

the  defendant,  no.     It  also  answered  permitting  only  an  approximation  bf 

another  question  affirmatively  upon  a  the  time. 

certain  hypothesis,  giving  no  answer  Finding  in  Alternative.  —  Findings  of 

to  it  upon  any  other  hypothesis.     It  fact  should  be  direct,  positive,  and  uti- 

was  held  that  the  verdict  was  insuftl-  ambiguous.     Where  the  finding  Ss  in 

cieut,  and  a  judgment  upon  it  was  re-  the  alternative,  if  each  fact  supports 

versed.     Carroll  v.  Bohan,  43  Wis.  218.  the  conclusions  of  law*  the  error  Is 

In  Cincinnati/etc,  R.  Co.  v.  Smock,  immaterial;  but  where  one  supports 
133  Ind.  4.11,  the  sufficiency  of  answers  the  conclusions  and  the  bther  does 
to  interrogatories  in  an  action  for  dam-  not,  ordinarily  the  case  should  be  re- 
ages  caused  by  sparks  from  a  locomo-  manded.  Laithe  v.  McDonald,  7  Kart. 
live  was  considered.  254. 

1.  Degnt  of  Certainty.  —  "  Where  the  The  Jury  ITtfod  Wot  State  What  It  ftfok 

jury  are  to  return  a  special  verdict  of  into  Consideration  in  making  up   the 

all  the  facts  in  the  case,  and  nothing  verdict;    the  facts  found  by  It  must 

more,  great  certainty  is    required,  to  govern  the  action  of  the  court.    Skilleh 

enable  the  court  to  pronounce  finally  t/.  Tones,  44  Ind.  136. 

upon  the  issues,  and,  applying  the  law  2.  Alhambra  Addition  Water  Co.  v. 

to  the  facts,  to  render  the  proper  jUdg-  Richardson,  72  fcal.  598. 

ment.     But  if  the  jury  are  also  to  find  3.  Hopkins  v.  Stanley,  43  Ind.  $53. 

a  general  verdict*  it  is  usually  consid-  Contra%  Martin- 1>.  Central  Iowa  R.  Cd., 

ered  sufficient  if  their  special  findings  59  Iowa  411,  wherein  the  court  directed 

are  consistent  with   the  general  ver-  the  jurors  that  if  they  could  not  answer 

diet."     Evans,  etc.,  Fire  Brick  Co.  v.  the  questions  "  yes"  or  "no"  they 

St.  Louis,  etc.,  R.  Co.,  21  Mo.  App.  might  answer  them  in  some  other  man 

655,   citing  Comer  v.  Himes,  49  Ind.  ner.     The  jurors  in  their  answer  Said 

482,  and  Scheibl  v.  Law,  65  Ind.  343.  that  they  "  think  "  and  *'  have  reason 

Where  questions  are  general  a  gen-  to  believe,"   etc.      It  was  held  that 

eral  answer  will  be  sufficient.     If  find-  these  answers  presented   in    positive 

ings  of  specific  facts  are  desired,  the  language  the  conclusions  reached  by 

questions  should  be  so  framed  that  an-  the  jury;    that    Ihe    Word    **  think  " 

swers  to  them  must  involve  findings  as  means    to    believe,    to    consider,     to 

to  those  facts.     Chapin  v.  Clapp,  29  esteem,   and  that  these    words    suffi- 

Irid.  614.  ciently  expressed  the  findings  of  facts 

In  Pittsburgh,  etc.,   R.   Co.  v.  Wil-  sought  by  the  questions. 

Hams,  74  Ind.  462,  the  jury  was  asked  4.  "We    Believe.11  —  In    McGuire  v. 

to  find  the  hour  and  minute  at  which  Missouri  Pat.  R.  Co.,  23  Mb.  App.  325, 

a  railroad  wreck  occurred.     The  jury  an  answer  in  response  tt>  a  question  bf 

answered  as  follows:    **  From  the  evi-  fact,  that  '•  We,  the  jury,  believe,"  etc., 

dence  adduced,  we  can  not  so  accurately  was  held  to  be  a  sufficient  finding  and 

answer."      Upon  objection,  the  jury  not  the  mere  opinion  of  the  jtiry.     'FoU 

Was  sent  back  for  a  further  answer,  lowing  Evans,   etc.;   Fire  Brick  Co.  P. 

and  subsequently  returned  this  answer  St.  Louisfetc,  R.  Co.,  2k  Mo.  App.  648. 

to  the  question:     "  From  the  nature  of  In  Mutual  Ben.  L.  Ins.  Co.  v.  Can- 

the  question   we  cannot  so  positively  non,  48  Ind.  264,  the  jury  Was  required 

answer."    This  answer  was  accepted  to  answer  Whether  the  party  insured 

Over  bbjection,  aud  on  appeal  it  was  by   a   life-insurance    policy  had    riot, 
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judgment,"  *  "  probably  not,"8  have  been  held  sufficieht. 

A  Ktw  Trial  may  be  granted  where  thte  rerdict  and  answers  arte 
wholly  Uncertain;* 

c.  -i  Don't  Know,"  etc.  —Where  interrogatories  which  are 
pertinent  to  the  issue  are  propounded  to  a  jury  to  be  arisweted, 
the  jurors  cannot  be  permitted  to  return  for  answer  that  they  do 
not  know.4  An  answer  to  the  effect  that  the  jurors  are  "Unable 
to  agree/'  5  or  "can't  say/'  •  or  "don't  know/'  r  has  been  held 
to  be  no  answet  Whatever,  and  a  refusal  of  the  court  to  compel  a 
proper  answer  is  reversible  error,8  unless,  perhaps,  the  evidence 
is  wholly  ihsufficient  to  justify  any  other  answer,*  in  which  case, 

within  a  designated  period,  had  a  cer-  6.  a Can't  flay"  is  equivalent  to  no 

tain  disease  for  which  he  received  med-  answer  at  all.     Hawley  f.  Atlantic,  92 

ical  treatment.     The  answer   was  as  Iowa  172. 

follows:      "He    may  have    received  "  Can't  say  definitely  "  is  not  a  suffi- 

tnedicai  treatment  for  thai  disease,  but  cient  answer.     Peters  v.  Lane,  55  lnd. 

we  believe  if  he  did  he  received  treat-  391. 

ment  for  a  disease  he  did  not  have."  7.  "Don't  Kaow." —  Where  an  ihter- 

It  was  held  that  this  answer  was  equiv-  rogatory  calling  for  a  finding  of  an 

alent  to  saying  that  the  jury  did  hot  ultimate    material  fact  is  submitted, 

believe  that  the  insured  received  such  an  answer,  "  Don't  know,"  is  insuffi- 

treatment  for  that   disease,  and  that  cient,  and  the  jury  may  be  required  to 

the  answer,  though  informal,  was  sub-  answer  specifically  "  yes  "  or  "  no." 

stantia'.ly  good.  Cleveland,  etc.,  R.  Co.  v.  Doerr,  4!  111. 

1.  "  In  Our  Judgment."  —  An  answer  App.  530. 

to  an  interrogatory  calling  for  the  state-  An  answer, "  We  do  not  know,"  is  no 

ment  of  an    amount,    viz.,  "In   our  answer  whatever,  as  it  does  not  answer 

judgment  $1166,"  is  sufficient.      The  the  question  submitted  either  in  the 

addition  of  the  words  ''in  oar  judg-  affirmative  or  in  the  negative.     Elgin, 

ment "  does  not  render  it  uncertain  or  etc.,  R.  Co.  z>.  Raymond,  148  111.  241. 

doubtful.     Peters  v.  Lane,  55  lnd.  391.  6.  Where  the  Questions  Were  Material, 

2.  "Probably  Not." — In  the  trial  of  and  there  was  some  evidence  int re- 
ft civil  action,  where  the  preponderance  duced  on  the  trial  applicable  to  all  of 
of  the  proof  is  to  determine  the  issues,  them,  but  the  jury  replied  saying, 
the  court  or  jury  deals  simply  with  the  "  Don't  know,"  and  the  court  refused 
probabilities  in  the  case;  and  where  the  to  require  the  jury  to  answer  the  ques- 
jury  is  asked  to  find  specially  whether  tions  in  a  proper  manner,  it  was  held 
a  particular  fact  exists,  and  answers,  that  there  was  reversible  error.  Union 
44  Probably  not,"  this  is  a  finding  that,  Par.  R.  Co.  zr.  Fray,  35  Kan.  700.  See 
for  the  purposes  of  the  case,  the  fact  also  Atchison,  etc.,  R.  Co.  v.  Cone,  37 
does  not  exist.     Davis  v.  Guarnieri,  45  Kan.  567. 

Ohio  St.  470.  fr\  When  "  Don't  Snow  "  Is  Proper  Aa- 

3.  Kornegay  v.  Kornegay,  109  N.  swer. —  "  Of  course  it  is  proper  in  some 
Car.  188.  instances,  where  the  jury  have  made 

4.  Buntinzr.  Rose,  16  lnd.  209;  Row-  an  honest  effort  to  answer  the  ques- 
ell  v.  Klein,  44  lnd.  290;  Cleveland,  tions  properly  and  have  honestly  failed, 
etc.,  R.  Co.  p.  Asbury,  120  lnd.  289:  for  the  court  to  relieve  thern  from  giv- 
Darling  v.  West,  51  Io*a  250;  Usher  ing  proper  answers  and  to  permit  them 
v.  Hiatt,  18  Kan.  195;  Baehier  v.  Con-  to  give  answers  by  merely  saying  they 
solidated  Ranch  Co.,  31  Kan.  502;  'don't  know.'  But  the  court  should 
Kansas  Pac.  R.  Co.  v.  Peavcy,  34  Kan.  hot  permit  the  jnry  to  make  such  an- 
472;  Union  Pac.  R.  Co.  v.  Fray,  35  swers  until  the  court  is  satisfied  that 
Kan.  700;  Atchison,  etc.,  R.  Co.  v.  the  jury  have  faithfully  endeavored  to 
Oone,  37  Kan.  567.  But  see  Morrow  answer  the  questions  properly  and 
v.  Saline  County.  21  Kan.  484.  failed   to  do  so,   and   until   after  the 

6.  "Unable  to  Agree "  is  no  finding  at  court  is  satisfied  that  the  jury  cannot 
all.  Kansas  Pac.  R.  Co.  v.  Reynolds,  answer  the  questions  in  any  other 
6  Kan.  623.  manner."     Kansas    Pac.    R.    Co.    v% 
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as  has  been  seen,  such  an  answer  is  generally  equivalent  to  a 
finding  against  the  party  having  the  burden  of  proof  in  respect  to 
the  fact  inquired  about.1  "  Don't  know"  is  a  good  enough 
answer  to  an  immaterial  question.9 

d.  Written  Answers.  —  Answers  to  special  interrogatories 
must  be  in  writing.3 

e.  Signing  by  Jury  or  Foreman.  —  Where  the  statute 
requires  that  verdicts  shall  be  signed  by  the  jurors  or  their  fore- 
man, the  answer  to  special  interrogatories  must  be  signed  in  the 

Peavey,  34  Kan.  487.  And  see  Atchi-  not  know  whether  the  engine  was  prop- 
son,  etc.,  R.  Co.  v.  Campbell,  16  erly  managed  when  it  passed  the  plar.e 
Kan.  200.  wherein  Brewer,  J.,  pointed  where  the  (ire  started,  was  not  equiva- 
out  exceptional  cases  where  '*  do  not  lent  to  a  finding  that  the  engine  was 
know  "  may  be  received  as  a  sufficient  not  properly  managed,  especially  where 
answer.  the  jury,  in  answer  to  another  ques- 

The  jury  may  answer  that  it  does  tion,  found  that  the  defendant's  negli- 

not  know  in  reply  to  special  interroga-  gence  consisted  of  "  careless  inspection 

lories  touching   matters  to  which  the  of  netting"  in  such  engine.     Menomi- 

evidence  does  nol  warrant  any  other  nee  River  Sash,  etc.,  Co.  v.  Milwaukee, 

answer.     Terre  Haute,  etc.,  R.  Co.  v.  etc.,  R.  Co.,  91  Wis.  447. 

Barr,  31  111.  App.  57.  2.  Immaterial    Questions.  —  Pence    ». 

1.  See  supra,  VII.  I.  b.   Where  Evi-  Chicago,  etc.,  R.  Co.,  79  Iowa  389. 

dence  Is  Insufficient.  Where  to  a  special  interrogatory  the 

"Don't  Know"  Equivalent  to  Negative  jury  answered,  "  Do  not  know,"  it  was 

Finding.  —  Where,   to  a  question,  the  not   prejudicial  error  for  the  court  to 

jurors  respond,  "  We  don't  know,"  or  refuse  to  require  a  categorical  answer, 

in  any  like  manner,  such  an  answer  is  where  the  answers  to  other  interroga- 

tantamount  to  a  simple  denial;  for  if,  tories  showed  that  such  categorical  an- 

from  the  testimony,  the  jurors  do  not  swer,  if  given,  would  have  been  im- 

know  whether  an  alleged  fact  exists,  it  material.     Seekel  v.  Norman,  78  Iowa 

follows   that   the  testimony  does  not  254,  distinguishing  Darling  r.  West,  51 

show    that   it    exists,   and    therefore,  Iowa  259 ,  and  Fisk  v.  Chicago,  etc., 

for  the  purposes  of  the  case,  it  does  R.  Co.,  74  Iowa  427. 

not  exist.    Such  an  answer  operates  Where  the  question  asked  is  unim- 

against  the  party  whose  case  needs  the  portant,  and  any  answer  that  in  reason 

support  of  the  alleged  fact.     Morrow  could  be  given  would  not  affect  the  re- 

v.  Saline  County,  21   Kan.  484,  citing"  suit,  an  answer  of  "  don't  know  "  will 

Union  Pac.  R.  Co.  v.  Shannon,  38  Kan.  not  render  the  jury  guilty  of  miscon- 

476.  duct.     Patterson    r.    Omaha,   etc.,  R. 

An  answer,  "  We  don't  know,"  is  etc.,  Co.,  90  Iowa  247. 
equivalent  to  a  finding  that  the  facts  8.  Moss  v.  Priest,  1  Robt.  (N.  Y.)  632, 
were  not  satisfactorily  proved  by  the  19  Abb  Pr.  (N.  Y.)  314. 
party  upon  whom  rested  the  burden  of  Effect  of  Oral  Answers  in  Absence  of  Ob- 
proof,  and  therefore  entitles  the  other  jections.  —  Where  the  court  instructs 
party  to  a  judgment  on  the  special  find-  the  jury  that  if  it  renders  a  general 
Ings.  Flannery  v.  Kansas  City,  etc.,  verdict  it  shall  find  also  upon  particu- 
R.  Co.,  23  Mo.  App.  120.  lar  questions   of  fact,  by  answers  in 

Where  the  jurors  in  answer  to  one  writing,  and  the  jury  renders  such  gen- 
special  interrogatory  replied, "  We  can-  eral  verdict,  but  makes  by  its  foreman 
not  say,"  and  to  another,  "  We  do  not  merely  oral  replies  to  such  questions, 
know,"  this  was  in  effect  a  finding  that  every  party  who  does  not  object  at  the 
there  was  no  evidence  on  the  subject,  time  waives  his  right,  if  any,  to  have 
and  the  failure  to  return  categorical  written  answers  while  the  court,  by 
answers  did  not  vitiate  the  general  ver-  receiving  the  general  verdict  without 
diet.  McMarshall  v.  Chicago,  etc.,  R.  insisting  upon  written  answers  signed 
Co.,  80  Iowa  757.  by  the  jurors,  must  be  deemed  also  to 

"Don't  Know"  Hot  Equivalent  to  Keg-  have  withdrawn  the  instruction  to  an- 
ative  Finding.  —  A  finding  in  the  special  swer  such  questions,  so  that  the  gen- 
verdict  to  the  effect  that  the  jury  did  eral  verdict  stands  unaffected  by  the 
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same  manner. l  Where  the  answers  to  the  interrogatories  are 
not  signed  they  are  no  part  of  the  verdict.' 

/.  CONCLUSIONS.  —  Special  findings,  like  special  verdicts,  must 
state  facts  and  not  simply  conclusions  of  law.3 

3.  Bemedy  for  Insufficiency  or  Want  of  Answer  —  a.  Compelling 
Further  Answer.  —  The  proper  remedy  in  case  the  special 
findings  are  irregular,  improper,  and  uncertain  is  to  object  to 
receiving  the  answer  and  to  discharging  the  jury  until  the  answer 
is  made  definite,  and  if  the  objection  is  overruled  to  assign  such 
action  as  a  cause  for  a  new  trial.4     So  where  the  jury  fails  to 

oral  answers  given.     Moss  v.  Priest,  be  made  by  the  jury,  for  the  purpose 

(N.  Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  of  the  statute  is  to  get  upon  record  the 

(N.  Y.)3i4.  specific  and  material  facts  in  the  form 

1.  Sage  ?.  Brown,  34  Ind.  464;  Vater  of  answers  to  interrogatories."  Louis- 
v.  Lewis,  36  Ind.  288,  10  Am.  Rep.  29;  ville,  etc.,  R.  Co.  v.  Worley,  107  Ind. 
Cook  if.  Howe,  77  Ind.  442;  McClaren  320. 

v.  Indianapolis,  etc.,  R.  Co.,  83  Ind.  Statement  of  Conclusion  —  Illustration. 

319;  Pennsylvania  Co.  v.  Meyers,  136  — In  an  action  against  a  railroad  com- 

Ind.  242;  Byers  v.  Davis,  3  Ind.  App.  pany  to  recover  for  animals  killed,  an 

387.  answer  by  the  jury  to  an  interrogatory 

Affixing  Word    "Foreman."  —  Where  that  the  animals  entered  upon  the  de- 

the  general  verdict  is  signed  by  the  fendant's  ground  at  a  place  where  the 

foreman,  with  the  word  "  foreman  "  road   was  not  fenced,  but  could  have 

affixed  to  the  name,  and  the  interroga-  been  fenced,  is  a  mere  conclusion,  find 

tories  and  answers  are  signed  in  the  not  a  special  finding  upon  a  particular 

same  name,  but  with  the  word  "  fore-  question  of  fact  within  the  meaning  of 

man  "  omitted,  the  objection  thai  the  the  statute.    Bechdolt  v.  Grand  Rapids, 

inierrogatories  and  answers  are   im-  etc.,  R.  Co.,  113  Ind.  343. 

properly  signed  cannot  be  maintained.  4.  Indiana. —  McElfresh  v.  Guard,  32 

Norwich  Union  F.  Ins.  Soc.  v.  Girton,  Ind.  408;  Bradley  v.  Bradley,  45  Ind. 

124  Ind.  217.  67;  West  v.  Cavins,  74  Ind.  265;  Kees- 

Signing  Each  Answer.  —  Answers  to  ling  v.  Ryan,  84  Ind.  89;  Pittsburgh, 

special  interrogatories  are  in  the  nature  etc.,   R.  Co.   v.   Hixon,  no  Ind.  225; 

of  a  special  verdict,  and  have  the  same  Chicago,  etc.,  R.  Co.  v.  Ostrander,  116 

force  and   effect,   and   they   must   be  Ind.  259. 

signed  by  the  foreman,  the  better  prac-  Kansas.  —  Hazard     Powder    Co.    v. 

tice  beingforhim  tosigneach  answer.  Viergulz,  6  Kan.  471;  Arthur  v.  Wal- 

Sage  v.  Brown,  34  Ind.  464.  lace,  8  Kan.  267;  Kansas  Pac.  R.  Co. 

2.  Vater  v.  Lewis,  36  Ind.  288.  v.    Pointer,    14   Kan.   38;    Johnson  v. 
The  special  findings  must  be  signed  Husband,    22   Kan.    277;    Baehler  v. 

either  by  the  jury  as  a  whole  or  by  its  Consolidated  Ranch  Co.,  31  Kan.  502; 

foreman,  or  else  they  will  be  ineffective  Clark  v.  Weir,  37  Kan.  98;  Atchison, 

for  any  purpose,  and  cannot  control  etc.,    R.    Co.   v.   Cone,   37   Kan.    567; 

the  general    verdict.       Greenberg    v.  Southern  Kansas  R.  Co.  v.  Gorsuch,  47 

Hoff,  80  Cal.  81.  Kan.  583. 

3.  Sohn  v.  Cambern,  106  Ind.  302;  Michigan. — Petlibone  v.  Maclem, 
Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  98  45  Mich.  381. 

Ind.  186;  Indianapolis  v.  Kingsbury,  Minnesota.  —  Tarbox  v.  Gotzian,  20 

101   Ind.  200,  51  Am.  Rep.  749;  Pitts-  Minn.  139. 

burgh,  etc.,  R.  Co.  v.  Adams,  105  Ind.  New  York.  —  Moss  v.  Pfiest,  I  Robt. 

151;  Louisville,  etc.,  R.  Co.  v.  Balch,  (N.  Y.)633. 

105  Ind.  93;  Louisville,  etc.,  R.  Co.  v.  Wisconsin.  —  Davis  v.  Farmington, 

Worley,  107  Ind.  320;  Norwich  Union  42  Wis.  425;  Fick  v.  Mulholland,  48 

F.  Ins.   Soc.  v.   Girton,  124  Ind.  217;  Wis.  310. 

Indianapolis,  etc.,  R.  Co.  v.  Bush,  101  Motion  to  Beject  Answer. —  If  the  an- 

Ind.  582.  swer  of  the  jury  to  an  interrogatory  is 

"  It  Would  Defeat  the  Manifest  Purpose  uncertain,  the  remedy  is  not  by  motion 

of  the  Statute  to  allow  conclusions  of  to  reject  it,  but  by  motion  to  require 

law,  rather  than  statements  of  facts,  to  the  jury  to  make  proper  answer  to  it. 
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answer  special  Interrogatories,  it  may  be  sent  back  to  the  jury 
room  to  consider  further  of  its  verdict  and  to  answer  such  inter- 
rogatories.1 tn  case  of  misapprehension  the  jury  may  be  sent 
back  to  amend  its  answer,9  and  the  court  may  do  this  of  its  own 
rtidtian.9 

Aft**  Bifeohargt  or  Separation  of  Jurors.  —  The  jurbfs  must  not  have 
been  discharged  br  allowed  to  disperse,  or  they  cannot  be  sent 
out  to  consider  further  of  their  verdict,4  though  it  has  been  held 
not  to  be  necessarily  errrir  for  the  court  to  call  the  jury  back  to 
answel-  fcjpfccial  questions  after  It  has  rendered  a  general  verdict 
and  has  been  discharged,5  and  in  cases  where  by  consent  of 
parties  the  jurors  have  returned  a  sealed  verdict  and  then 
separated,  it  has  been  held  that  it  was  not  error  to  send  them 
out  to  make  further  findings.6 

North   Western    Mut.   L.   Ins.   Co.  v.  lories  and  answers.      Tbe  defendant 

Heimann,  93  Ind.  24.  moved  to  correct  the  answer  to  an  in- 

Asslgnment  as  Cause  for  Hew  Trial.  —  terrogaiory  by  striking  oat  the  word 

The  overruling  of  a  motion  to  require  "  yes  "  and  inserting  the  word  "  no," 

the  jury  to  retire  to  the  jury  room  and  and  filed  affidavits  of  all  the  jurors  that 

answer  interrogatories  more   fully   is  the  answer  agreed  upon  was"  no/*  but 

not  good  as  an  assignment  of  error,  but  that  by  inadvertence  "  yes  "  had  been 

should  be  assigned  as  cause  for  a  hew  written.     This  mistake  was  not  disco  v. 

trial,     knight  v.  Knighl,  6  Ind.  App.  ered  until  after  the  jury  had  been  dis- 

268.  charged.     The  motion  to  correct  was 

1.  Consolidated  Cpal  Co.  v.  Maehl,  overruled,  and  judgment  was  rendered 

130  111.  551;  St.  Louis,  etc.,  R.  Co.  v.  for  the  plaintiff  on  the  special  findings, 

Dorman,  72  111.  504;  Bagley  v.  Grand  the  answers  as  returned  being  irtcon- 

Lodge,  etc.,  131  111.  498;  Chicago,  etc.,  sistent  with  the  general  verdict,  and  a 

R.  Co.   v.  Johnson,  27  111.   App.  351;  motion   for  a   new   trial    was  denied. 

Rush  4/.  Pedigo,  63  Ind.  479;  Judge  v.  These  rulings  were  sustained  on   ap- 

Jordan,  81  Iowa  519;  Roberts  v.  Rob-  peal  Upon  the  ground  that  affidavits  of 

erts,  91  Iowa  228;  Baehlef  v.  Consoli-  jurors  will  not  be  received  to  impeach 

dated  Ranch  Co.,  31  Kan.  502;  Tarbox  their  verdict.     Elliott,  C.  J.,  dissented 

v.  Gotzian,  20  Minn.  139.  upon  the  ground  that  with  the  general 

8.  Chicago,  etc.,  R.  Co.  v,  Dunleavy,  verdict  in  favor  of  the  defendant,  the 

129  III.  132;  Columbus,  etc.,  R.  Co.  v.  trial  court  should  have  awarded  a  new 

Powell,  40  Ind.  37;  Hamilton  v.  Bar-  trial,  and  not  rendered  judgment  on 

ton,  20  Iowa  505;  Lee  v.  Brad  way,  25  the  answers  to  the  interrogatories. 

Iowa  216;  Higley  v.  Newell,  28  Iowa  6.  Dailey  v.  Douglass,  40  Mich.  557. 

516;  Monroe  Bank  v.  Giftord,  79  Iowa  6.  Staled  Verdicts  —  //arm/ess  Error. 

300;  Urbanek  z/.  Chicago,  etc.,  R.  Co.,  — In  Roberts  v.  Roberts,  91  Iowa  228, 

47  Wis.  59;  Blesch  v.  Chicago,  etc.,  R.  the  jurors  returned   a  sealed  verdict 

Co.,  48  Wis.  168.  by  consent  and  then  separated.     Upon 

3.  Monroe  Bank  v.  Gififord,  79  Iowa  opening  the  verdict  it  was  found  to  be 
300.  a  finding  for  the  plaintiff  for  a  lump 

4.  Trout  v.  West,  29  Ind.  51:  Colum-  sum,  but  the  Interrogatories  were  not 
bus,  etc.,  R.  Co.  v.  Powell,  40  Ind.  37;  answered.  The  court,  on  motion,  re- 
Sage  v.  Brown,  34  Ind.  464;  Kansas  impaneled  the  jury  and  directed  it 
rac.  R.  Co.  v.  Pointer,  14  Kan.  37.  to  retire  and  answer  the  questions. 
See  generally  articles  Jury,  vol.  12,  which  was  done,  the  special  findings 
p.  223;  Verdict.  making  up  the  amount  of  the  general 

Correcting  Mistake  After  Discharge  of  verdict,  which  was  the  least  that  could 

Jury,  —  In  McKinley  v.  Crawfordsville  have  been  returned.     This  was  held  to 

First  Mat.  Bank,  t*8  Ind.  375,  the  jury  be  at  least  harmless  error, 

returned  a  general  verdict  Tor  the  de-  Discretion  of  Court.  —  In  Tarbox  ». 

fendant,  and  also  returned  answers  to  Gotzian,  20  Minn.  139.  the  jurors,  by 

special    interrogatories.     The  plaintiff  consent   of   counsel,   had    returned  a 

moved  for  judgment  on  the  interroga-  scaled  verdict  and  separated  until  t!t« 
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The  Truth  or  Falsity  of  Answers  to  interrogatories  is  not  presented 
by  a  motion  to  compel  the  jury  to  make  them  more  specific, 
nor  by  a  motion  for  a  venire  de  now.x 

6.  Duty  of  Court  to  Compel  Proper  Answer.  —  Where 
the  jury  returns  an  uncertain  or  doubtful  answer  to  a  pertinent, 
direct  interrogatory,  the  court  trying  the  cause  must,  on  motion 
made  before  the  discharge  of  the  jurors,  instruct  their  to  return 
a  full,  direct,  and  certain  answer,  and  a  refusal  to  do  so  is  error.3 
Such  error,  howeveF,  is  available  only  as  a  ground  for  a  new  trial.' 

Discretionary  Interrogatories.  —  Where  it  was  discretionary  with  the 
court  to  submit  an  interrogatory  in  the  first  place  it  is  not  error 
for  the  court  to  refuse  to  compel  the  jury  to  answer  it.4  But 
ordinarily,  when  the  court  has  decided  to  subrrtit  the  question,  the 
jury  should  be  required  to  answer  it  before  it  is  discharged.5 

Immaterial  Question.  —  So  when  the  question  was  immaterial  and 

next  morning.    Upon  the  opening  of  Union  Pac.  R.  Co.  ?.  Fray,  35  Kan. 

the  verdict  it  was  found  that  they  had  700;    Wichita,  etc.,    R.   Co.   v.  Fecfr- 

failed  to  answer  the  special  questions  heimer,  36  Kan.  45;  American  Cent, 

submitted.     Upon  objection  the  coutt  Ins.   Co.   v.   Ha'haway,  43  Kan.  399; 

permitted  them  10  return  to  their  room  McPheetersz'.Birk,  48  Kan.  784*  Green 

to  consider  further  of   their   verdict,  v.  Tower,  49  Kan.  302;  Wyandotte  v. 

whereupon    they   returned   the    same  Gibson,  25  Kan.  236;  Red  ford  v.  Spo- 

general  verdict  and  answered  tfre  spe-  kane  St.  R.  Co.,  9  Wash.  55. 

cial  questions.   This  was  held  not  to  be  It  is  the  duty  of  the  court  to  require 

error,  and  it  was  said  that  the  whole  the  jurors  to  give  a  plain  and  direct 

matter  was  within  the  discretion  of  the  answer  to  each  interrogatory,  unless, 

court.  upon  due  consideration,  they  cannot 

Defective  Sealed!  Verdict  —  Hew  Trial,  agree.    This  practice  is  well   settled. 

—  Where  it  was  agreed  by  the  parties  Peters    v.    Lane,    55    Ind.   393   [citing 

to  an  action  that  the  jury  should  be  Buntin  v.  Rose,  16  Ind.  209;  Rosser  v. 

allowed  to  seal  up  its  verdict  and  re-  Barnes,  16  Ind.  502;  Noble  v.  Enos,  19 

turn  it  to  the  clerk  of  the  court,  and  Ind.  72;  Noakesv.  Morey,  30  Ind.  103; 

the  jury  so  returned  a  general  verdict  Sage  v.  Brown   34  Ind.  464;  Maxwell 

for    the    defendant    and    answers    to  v.    Boyne     36    Ind.    120;    Reeves  v. 

interrogatories,  some  of  the  interroga-  Plough,  41  Ind.  204;  Hopkins  v.  Stan- 

tories  not  being  fully  answered,   and  ley,  43  Ind.  553;  Rowell  v.   Klein,  44 

the  answers  returned  not  being  signed  Ind.  290;  Bradley  v.  Bradley,  45  Ind. 

by  the  foreman,  and  the  court  received  67;  Bowman  v.  Phillips,  47  Ind.  341]. 

the  verdict  in  the  absence  of  the  jury  8.  Astley  v.  Capron,  89  Ind.  167. 

and  after  it  had  been  discharged  and  4.  Banner  Tobacco  Co.   v.  Jenison, 

the  jurors  had  dispersed,  it  was  held  48  Mich.  459;  National  Refining  Co.  v. 

that  these  facts  constituted  good  cause  Miller,  I  S.  Dak.  548. 

for  a  new  trial  on  the  motion  of  the  A   failure  to  require  an  answer  to 

plaintiff.      Sage    v.    Brown,    34    Ind.  interrogatories  is  equivalent   to  with- 

464.  drawing  the  interrogatories,  and  if  the 

\.  Loqlsville,  etc.,  R.  Co.  v.  Thomp-  submission  of  the  interrogatories  was 

son,  107  Ind.  442.  discretionary   with   the   court  it  is  no 

2.  Carpenter^.  Galloway,  73  Ind.  418;  error  to  decline  to  compel  an  answer. 

McClaren  v.  Indianapolis,  etc.,  R,  Co.,  National   Refining  Co.  v.  Miller,  1  S. 

83  Ind.  319;  Surnmers  v.  Greathouse,  Dak.  548. 

87  Ind.  205;  Duesterberg  v.  State,  116  Where  the  Bequest  for  Interrogatories 

Ind.    144;    Cleveland,   etc.,  R.  Co.  v.  Was  Unconditional,  a  party  cannot  com- 

Asbury,  120  Ind.  289;  Heiney  v.  Gar-  plain  of  the  refusal  of  the  court  to  re- 

retson,    1    Ind.    App.    548;    Peters   v.  quire  (he  jury  afier  verdict  to  render  a 

Lane,  55  Ind.  391;  Bnehler  v.  Consoli-  full  and  explicit  answer  to  such  inler- 

dated  Ranch  Co.,  31  Kan.  502;  Kansas  rogatories.     Ogle  v.  Dill,  61  Ind.  438. 

Pac.   R.  Co.  v.  Peavey,  34  Kan.  472;  6.  Wyandotte  v.  Gibson,  25  Kan.  236. 
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improperly  submitted,  it  is  not  error  to  refuse  to  compel  an 
answer.1  It  is  only  where  the  answers  to  interrogatories  would 
control  the  verdict  that  it  is  error  for  the  court  to  refuse  to 
require  further  answers.* 

Subject  Covered  by  Other  Answers.  —  It  is  not  error  to  refuse  to 
require  the  jury  to  give  a  more  definite  answer  to  an  interroga- 
tory where  the  answers  to  other  interrogatories  cover  the  subject.3 

Failure  to  Compel  Answer  Equivalent  to  Withdrawal.  —  A  failure  to  com- 
pel an  answer  to  an  interrogatory  is  in  effect  a  withdrawal  of  the 
interrogatory,  and  is  the  same  as  though  the  court  had  refused 
to  submit  it  in  the  first  instance.4 

Action  of  Court  Sua  Sponte.  —  Where  the  special  findings  are  incon- 
sistent with  each  other  and  with  the  general  verdict,  and  neither 
party  makes  any  attempt  to  have  the  conflict  removed  by  sending 
the  jury  back,  or  in  any  other  manner  correcting  the  error,  the 
court  of  its  own  motion  ought  to  have  the  jury  return  such  intelli- 
gent answers  to  the  interrogatories  as  will  make  them  consistent 
with  the  general  verdict  and  render  it  possible  to  pronounce  judg- 
ment on  them.5 

1.  Ohio  etc.,  R.  Co.  v.  Ramey,  139  3.  Louisville,  etc.,  R.  Co.  v.  Kane, 
111.  9;  Seekel  v.  Norman,  78  Iowa  254;     120  Ind.  140. 

Missouri  Pac.  R.  Co.  v.  Vande venter,  4.  Cleveland,  etc.,  R.  Co.  v.  Doerr, 

26  Neb.  222.  41  III.  App.   530;  Kansas  Pac.   R.  Co. 

Judgment  May  Be  Rendered  upon  the  v.  Reynolds,  8  Kan.  623;  Johnson  v. 

General   Verdict    in   pursuance    of  an  Husband,  22  Kan.  277;  Wyandotte  v. 

agreement  of  counsel  where  the  jury  Gibson,  25  Kan.  236;  Moss  v.  Priest,  1 

has  failed  to  answer  all  the  interroga-  Robt.  (N.  Y.)  632. 

tories  submitted,  unless  some  material  5.  Atchison,  etc.,   R.  Co.  v.  Wood- 

j>oint  in   the   controversy   is   left   un-  cock,  42  Kan.  344. 

decided.     Miller  v.  Southworth,  5  Ohio  Exceptional  Gases.  —  "  While  the  rule 

Cir.  Dec.  101,  10  Ohio  Cir.  Ct.  572.  is  general  that  wherever  a  question  of 

2.  Only  Controlling  Answers  Compelled,  fact  is  pertinent,  and  an  answer  can 
—  Williamson  v.  Yingling,  80  Ind.  379;  be  deduced  from  the  testimony,  it  is 
Cincinnati,  etc.,  R.  Co.  v.  Smock,  133  the.  duty  of  the  court  to  compel  an 
Ind.  411;  Ohio,  etc.,  R.  Co.  v.  Wrape,  answer,  and  refuse  to  receive  a  verdict 
4  Ind.  App.  100;  Lawson  v.  Chicago,  until  one  is  made,  yet  where  the  ques- 
etc,  R.  Co..  57  Iowa  674;  Dreher  v.  tion  is  not  as  lo  one  of  the  issuable, 
Iowa  Southwestern  R.  Co.,  59  Iowa  essential,  and  principal  facts,  but  runs 
599;  Seekel  v.  Norman,  78  Iowa  254.  to  one  of  the  minor  and  subdivided 
See  Sutherland  v.  Standard  L.,  etc.,  facts  into  which  every  principal  fact 
Ins.  Co.,  87  Iowa  505.  See  also  Scagel  may  be  resolved  and  re-resolved  almost 
v.  Chicago,  etc.,  R.  Co.,  83  Iowa  380;  indefinitely,  and  the  entire  testimony 
Lemmon  v.  Moore,  94  Ind.  40,  wherein  leaves  in  uncertainty  the  existence  of 
a  motion  to  require  the  jury  to  make  several  facts,  including  the  one  in- 
ks answer  more  particular  was  over-  quired  about,  either  of  which  would  be 
ruled  upon  the  ground  that  the  ques-  sufficient  to  sustain  the  general  conclu- 
tion  was  immaterial.  sion  reached,  there  may  be  cases  in 

It  is  proper  to  refuse  to  resubmit  in-  which  a  court  may  properly  receive  and 

terrogatories  to  the  jury  for  additional  sustain  a  verdict  where  the  only  an- 

answers,    where    any   fuller  answers,  swer   to  a   question  is   that  the  jury 

which    would   have   been    responsive,  do  not  know."     But  the  court  should 

could  not  have  controlled  and  overrid-  never  do  so  "  when  it  is  evident  that  a 

den  the  general  verdict.     McCormick  determination  of  the  fact  is  essential 

Harvesting  Mach.  Co.  v.  Gray,  100  Ind.  to  the  conclusion  reached  in  the  gen* 

285,  citing  Indianapolis,  etc.,  R.  Co.  v.  eral  verdict,  nor  where  it  is  apparent 

Stout,  53  Ind.  143.  that  the  jury,  by  improperly  professing 
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c  Reconsideration  of  Whole  Case.  —  Separate  parts  of  a 

verdict  should  not  be  determined  and  returned  at  different 
times;  a  verdict  cannot  be  received  piecemeal.1  Accordingly, 
where  the  jury  returns  a  general  verdict,  and  is  sent  back  to  its 
room  to  answer  special  interrogatories,  which  it  had  failed  to 
answer  properly  or  at  all,  upon  such  second  consultation  the  jury 
has  the  whole  case  before  it,*  and  the  court  may  so  instruct,3 
though  a  refusal  to  give  such  instruction  has  been  held  not  to  be 
error.4 

d.  Who  May  Object.  —  It  has  been  held  that  one  party  can- 
not assign  error  on  the  failure  of  the  jury  to  respond  to  interroga- 
tories submitted  at  the  request  of  his  adversary,5  but  the  better 
opinion  seems  to  be  that  either  party  may  insist  upon  an  answer 
to  all  proper  interrogatories  submitted,*  because  if  it  were  other- 
ignorance,  have  sought  to  leave  the  general  verdict,  is  not  open  to  objec- 
facts  in  such  uncertainty  as  unduly  tion.  Hyatt  v.  Clements,  65  Ind.  12. 
to  hinder  any  subsequent  inquiry  in-  After  the  general  verdict  had  been 
to  the  correctness  of  their  verdict."  marked  filed  and  had  been  read  by  the 
Atchison,  etc.,  R.  Co.  v.  Campbell.  16  court,  the  court  returned  it  to  the  jury 
Kan.  200.  with  a  verbal  direction  to  retire  and 

1.  Ryan  v.  Rockford  Ins.  Co.,  77  consider  further  of  the  verdict,  and  to 
Wis.  611.  return  a  verdict  with  an  answer  to  a 

Piecemeal  Verdiot.  — The  jury  re*  special  interrogatory  previously  sub- 
turned  a  general  verdict  for  the  plain-  mitted  in  the  charge  of  the  court.  It 
tiff  and  an  answer  to  one  of  three  was  held  that  the  action  of  the  court 
particular  questions  submitted.  These  was  proper  and  that  the  defendant  was 
were  accepted  and  retained  by  the  not  prejudiced  thereby.  McMarshall 
judge,  who  thereupon  changed  the  v.  Chicago,  etc.,  R.  Co.,  80  Iowa  757. 
form  of  one  of  the  unanswered  ques-  Where  the  Special  Findings  Are  Incon- 
tions,  and,  without  giving  any  further  sistent,  upon  motion  the  court  will  re- 
instructions,  sent  the  jury  oui  again  submit  the  interrogatories  to  the  jury, 
to  answer  those  questions.  The  jury  with  instructions  to  answer  further,  so 
had  previously  been  instructed  that  an  as  to  remove  the  inconsistency,  even 
affirmative  answer  to  those  questions  if  such  removal  should  require  a  re- 
would  be  consistent  with  the  general  examination  of  the  whole  case  and  a 
verdict.  It  returned  an  affirmative  an-  change  of  the  general  verdict.  Byram 
swer  to  one  of  the  questions,  and  a  r.  Galbraith,  75  Ind.  134,  citing  H yatt 
verbal  statement  which,  on  consulta-  v.  Clements,  65  Ind.  12;  Noble  v.  Enos, 
tion  with  the  judge,  was  finally  agreed  19  Ind.  72;  and  Bowman  v.  Phillips, 
upon  as  the  proper  answer  to  the  other.  47  Ind.  341. 

These  proceedings  were  had  in  the  ab-        4.  Rush  v.  Pedigo,  63  Ind.  479. 
sence  of  the  defendant's  attorney,  and        It  has  also  been  held  to  be  improper 

were  held  to  constitute  error.     Ryan  v.  to  permit  the  jury,  under  the  pretense 

Rockford  Ins.  Co.,  77  Wis.  611.  of  correcting  a  mistake  in  the  verdict, 

2.  Rush  v.  Pedigo,  63  Ind.  479.  to  render  a  verdict  essentially  different 

3.  Instructions  as  to  Reconsideration  of  from  that  which  was  first  rendered. 
Verdict.  —  Where  the  jury  is  sent  back  Blesch  v.  Chicago,  etc.,  R.  Co.,  48 
to  answer  certain  interrogatories  which  Wis.  194. 

it  had  omitted  to  answer,  and  to  an-  5.  Bagley  v.  Grand  Lodge,  etc.,  31 

swer  more  fully  certain  other  interroga-  111.  App.  618,   131   111.  498.     And  see 

tories.  an  instruction   by  the  court  di-  Cook  v.  Clinton,  64  Mich.  310. 

recting  the  jury  to  make  such  answers  A  Party  Who  Has  Asked  Ho  Special  In- 

and  then  to  make  its  general  verdict  terrogatories  cannot  object  to  a  failure 

consistent  with  its  answers  to  the  in-  of  the  jury  to  make  a  special  finding 

terrogatories,  even  if  this  should  re-  as   to  any  particular  fact.     Chicago, 

quire  a  re-examination  into  the  whole  etc.,  R.  Co.  v.  Elmou,  32  111.  App.  418. 

case  and  have  the  effect  to  change  the  6.  Either  Party.  —  Ordinarily  either 
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wise  a  p^rty  might  be  misled  by  relying  upon  interrogatories 
asked  by  his  adversary,1  and  because,  as  has  been  seen,  a  failure 
to  require  answers  amounts  to  a  withdrawal  of  the  interrogatories* 
which  cannot  take  place  without  the  consent  of  both  parties.? 

Inconsistent  Bindings.  —  Either  party  may  object  to  the  reception 
of  the  special  findings  upon  the  ground  that  they  are  inconsistent 
with  each  other. * 

e.  Waiver  of  Objections  —  Failure  to  Find.  — :  The  reception 

and  entry  of  a  general  verdict  by  the  court  and  counsel  without 
objection  amounts  to  a  waiver  of  the  request  for  findings  upon 
particular  questions  of  fact.*  The  objection  cannot  he  raised  for 
the  first  time  on  appeal.*     An  objection  to  the  form  of  a  special 

party  may  demand  (hat  interrogatories  rnurrer  was  filed  pn  the  ground  tha^t 
shall  be  answered.  McClaren  v.  In-  the  two  causes  of  action  were  improp- 
dianapolis,  etc.,  R.  Co.,  83  Ind.  319.  erly  joined,  the  defendant  cannot  corn- 
Where  relevant  and  material  inter-  plain  of  the  inconsistency  of  two 
rogatories  have  been  submitted  to  the  findings  of  the  jury,  by  which  it  found 
jury  on  the  motion  of  a  party,  they  in  answer  to  one  issue  that  the  pur- 
can  not  be  withdrawn  if  ihe  opposite  chaser  was  the  owner  of  the  land,  and 
party  objects,  but  the  latter  has  a  right  in  answer  to  another  that  the  mort- 
to  demand  that  they  be  answered,  and  gagee  was  owner;  for  the  only  result 
it  is  error  to  refuse  to  require  answers,  of  the  error  in  submitting  the  issue  as 
Duesterberg  v.  Slate,  116  Ind.  144.  to  the  ownership  of  the  mortgagee  and 
Upon  objection  of  either  parly  the  an  affirmative  response  thereto  would 
jurors  must  be  kept  together  until  the  be  a  judgment  in  favor  of  the  purchaser 
interrogatories  are  fully  answered  and  non  obstante  the  finding  In  favor  of  the 
signed  by  tfie  foreman.  McClaren  v.  mortgagee.  McMillan  v.  Baxley,  112 
Indianapolis,  etc.,  R.  Co.,  83  Ind.  319,  N.  Car.  578. 

citing  Sage  v.  Brown,  34  Ind.  464.  4.  Brown   v.   Central   Pac.    R.   Co., 

in  Cleveland,  etc.,  R.  Co.  v.  Doerr,  (Cal.  1887)  12  Pac.  Rep.  512;  St.  Louis, 

41   III.   App.   530,  at  the  plaintiff's  re-  etc.,    R.    Co.    v.  Dorman,  72  111.   504; 

quest,  the  court  submitted  an  interroga-  Bagley  v.  Grand  Lodge,  etc.,  131  111. 

tory  calling  for  a  finding  of  an  ultimate  498;  Vater  3.  Lewis,  36  Ind.  288;  Rush 

material  fact.   .The  jury  returned  an  v.  Pedigo,  63  Ind.  479;  Mack  v.  Leedle, 

answer,  "  Don't  know."     It  was  held  78  Iowa  164;  Long  v.  Duncan,  10  Kan. 

error  to  refuse  a  motion  by  the  defend-  294;  Moss   v.   Priest,   1   Robt.   (N.  Y.) 

ant   to  require   the  jury  to   return   a  632;  Garfield  v.  Blair,  (Supra.  Ct.  Gen. 

specific  categorical  finding  of  "  yes  M  T.)  10  N.  Y.  Supp.  346;  Garrico  v.  West 

or**  no.*'  Virginia  Cent.,   etc.,    R.   Co.,   39  W. 

1.  Duesterberg  v.  State,  116  Ind.  144  Va.  86. 

{citing  Noakes  v.  More y,  30  Ind.  10^;  5.  Objection    on    Appeal. —  Mack    v. 

Wood   v.  Ostram,   29  Ind.   177;  Otter  Leedle,  78  Iowa  164. ' 

Creek  Block  Coal  Co.  v.  Raney,  34  Ind.  When   special    questions    are    sub- 

329;  Maxwell  v,  Boyne,  36  Ind.   120;  mitted  to  a  jury  as  well  as  the  main 

Pitzer  v.  Indianapolis,  etc.,  R.  Co.,  80  issues,  and  by  consent  of  parties  the 

Ind.  569;  Summers  v.  Greathouse,  87  jurors    are    permitted    to    prepare    a 

Ind.  20.5;  Groscop  v.  Rainier,  111  Ind.  sealed  verdict  and  then  disperse,  and 

361].  upon  opening  the  verdict  it  appears 

2.  See  supra^W,  2.  d.  Withdrawing  that  no  answers  are  made  to  the  special 
Interrogatories.  questions,  and  the  party  against  whon? 

3.  Inconsistent  Findings  —  Who  May  the  verdict  was  rendered  makes  no 
Object, —  Chicago,  etc.,  R.  Co.  v.  Towns-  effort  to  have  the  error  corrected  in  the 
din,  38  Kan.  78;  Atchison,  etc.,  R.  Co.  court  below,  the  Supreme  Court  will 
v.  Woodcock,  42  Kan.  344.  consider  that  the  omission  was  waived. 

Where,  in  an  action  by  the  purchaser  Long  v.  Duncan,  10  Kan.  294. 

at  a  mortgage  sale  to  recover  the  land  Where   the  jury   failed    to    answer 

from  the    mortgagor,    the    mortgagee  certain   questions  submitted,    and    no 

was  joined  as   plaintiff,    and   no   de-  motion  was  made  to  send  it  back  to 
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finding  must  be  taken  before  the  verdict  is  received  and  recorded, 
or  the  objection  will  be  deemed  waived.1  The  objection  comes 
too  late  when  not  made  until  after  the  discharge  of  the  jury.* 
If  a  party  is  not  satisfied  with  an  evasive  or  insufficient  answer, 
he  should  ask  to  have  the  jury  sent  back  to  its  room  under  proper 
instructions  for  the  purpose  of  agreeing  upon  a  special  finding 
responsive  to  the  question  put  to  it,  and  having  failed  to  do  so, 
he  must  rest  content  with  the  finding  as  made.3 

respond  to  such    questions,   and   the  whom   the  special  issues  are  found  to 

general  verdict  is  just  and  right,  the  object  to  the  receipt  of  the  findings  is 

judgment  will  not  be  reversed  on  ap-  not  a  waiver  of  the  defect.    Green  berg 

peal.    St.  Louis,  etc.,  R.  Co.  v.  Dor-  v.  Hoff,  80  Cal.  81. 

man,  72  111.  504.  2.  Chicago,  etc.,  R.  Co.  v.  Dunleavy, 

1.  California.  —  Alhambra  Addition  129  III.   132;  By  ram  v.  Galbraith,  75 

Water  Co.  v.  Richardson,  72  Cal.  598.  Ind    134. 

Illinois.  —  Elgin,  etc.,  R.  Co.  v.  Ray-  On  Appeal  —  The  objection  must  be 

mond,  148  III.  241;  Cleveland,  etc.,  R.  made  before  the  jury  is  discharged;  it 

Co.  v.  Doerr,  41  111.  App.  530.  comes  too  late  for  the  first  time  on 

Indiana. — Noble   v.   Enos,    19  Ind.  appeal.     Evans,  etc..  Fire  Brick  Co. 

72;    Reeves  v.   Plough,  41   Ind.   204;  v.  St.  Louis,  etc.,  R.  Co.,  21  Mo.  App. 

Rowell  v.  Klein,  44  Ind.  200.  648. 

Iowa.  —  Mack    v.   Leedle,   78  Iowa  8.  Illinois.  —  Elgin,  etc.,   R.  Co.  v. 

164.  Raymond,  148  111.  241;  St.  Louis,  etc., 

Kansas.  —  Arthur  v.  Wallace,  8  Kan.  R.  Co.  v.  Dorman,  72  III.  504;  Cleve- 

267.  land,  etc.,  R.  Co.  v.  Doerr,  41  111.  App. 

Minnesota.  —  Manny  v.  Griswold,  21  530;  Chicago,  etc.,  R.  Co.  c.  Johnson, 

Minn.  506;  Varco  v.  Chicago,  etc.,  R.  27  111.  App.  351,  holding  that  in  the 

Co.,  30  Minn.  18.  absence  of  such  a  motion  a  failure  10 

Missouri.  —  Evans,  etc..  Fire  Brick  answer  certain  questions  cannot  be  as- 

Co.  v.  St.  Louis,  etc.,  R.  Co.,  21  Mo.  signed  as  a  ground  for  a  new  trial. 

App.  648.  Indiana.  —  Rosser  v.  Barnes,  16  ind. 

New    York.  —  Garfield     v.     Blair,  502;  Bradley  v.  Bradley,  45  Ind.  67; 

(Supm.  Ct.  Gen.  T.)  10  N.  Y.  Supp.  Carpenter   v.  Galloway,  73  Ind.  418- 

340.  Keesling  v.  Ryan,  84  Ind.  89;  Chicago, 

Wisconsin.  —  Dorsey  v.  Phillips,  etc.,  etc.,  R.  Co.  v.  Ostrander,  116  Ind.  259, 

Constr.  Co.,  42  Wis.  583;  Barkow  v.  Reeves  r.   Plough,  41  Ind.  204,  hold- 

Sanger,  47  Wis.  500.  ing  that  an  objection  to  the   finding 

When  an  interrogatory  is  put  to  the  cannot  be  made  for  the  first  time  in 

jury  to  be  answered  by   its   verdict,  the  Supreme  Court, 

and  the  answer  substantially  covers  Kansas. —  Kansas   Pac.   R.   Co.   v. 

the  interrogatory,  but  is  objectionable  Pointer,  14  Kan.  37;  Morrow  v.  Saline 

in  form,  the  objection  to  its  form  is  County,  21  Kan.  484;  Johnson  v.  Hus- 

waived  if  not  made  on  the  coming  in  band,  22  Kan.  277. 

of  the  verdict.     Manny  v.  Griswold,  21  New  York.  —  Moss  v.  Priest,  1  Robt. 

Minn.  506.  (N.  Y.)  632;  Garfield  v.   Blair,  (Supm. 

11  If  the  Findings  of  the  Jury  Were  Hot  Ct.  Gen.  T.)  10  N.  Y.  Supp.  340. 

Besponsive  to  the  interrogatories  sub-  Wisconsin.  —  Fick  v.  Mulholland,.48 

roitted,  counsel  for  appellant  should  Wis.  310. 

have  objected  to  receiving  the  verdict,  Striking  (hit.  —  Where   the  answers 

and  have  asked  the  court  to  direct  the  10  interrogatories  are  deemed  equivo- 

jury  to  find  specifically  in  the  respect  cal  or  not  fully  responsive  to  the  ques- 

wherein  their  finding  was  insufficient.*'  tions  asked,  it  is  within  the  province 

Ingalls  v.  Allen,  144  III.  535.     See  to  of  either  party   to  demand   that  the 

the  same  effect  Bradley  v.  Bradley,  45  verdict  be  not  received  and  that  the 

Ind.  72.  jurors  be  kept  together  and  directed  to 

Failure  to  Sign  Answers. —  Where  the  answer  the  questions  fully;  but  after 

special  findings  are  not  signed  either  the  verdict  is   received   by  the  court 

by  the  jury  as  a  whole  or  by  its  fore-  without  objection,  and  the  jury  is  dis- 

man,  the  failure  of  the  parly  against  charged,  it  is  error  for  the  court  to 
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4.  Repugnancy  of  Answers  —  a.  To  Each  Other.  —  Where 
special  findings  are  inconsistent  with  each  other,  the  court  may 
disregard  the  inconsistent  parts.1  Inconsistent  findings  destroy 
each  other,9  and  for  that  reason  cannot  affect  or  control  the 
general  verdict.3  Where  the  inconsistent  answer  consists  merely 
of  a  legal  conclusion  it  will  not  destroy  the  other  findings.4 

b.  To  General  Verdict  — (i)  Special  Findings  Control. — 
The  special  findings  of  the  jury  in  answer  to  interrogatories  con- 
trol the  general  verdict,  and  if  they  are  inconsistent  therewith 

*  m 

strike  one  portion  of  the  finding  perti-  finding,  and  should  not  be  included  in 

nent  to  the  case,  upon  the  ground  that  the  judgment.     San  Jose,  etc.,  R.  Co. 

it  is  equivocal  or  that  it  is  not  fully  v.  Mayne,  83  Cal.  566. 

responsive,  and  to  render  j  udgraent  on  Striking  Out  8peoial  Findings.— Special 

the  residue.    Noakes  tr.  Morey,  30  Ind.  findings  cannot  be  stricken  from  the 

103.  verdict  merely  because  they  are  incon- 

1.  Dickey  c  Shirk,  128  Ind.  278.  sistent  with  other  findings  contained 
Both  Findings  Disregarded. —  If  two  in  the  verdict,  if  there  is  any  evidence 

answers  of  the  jury  to  interrogatories  to  sustain  them.     Dahl  v.  Milwaukee 

are  in  conflict  with  each  other,  both  City  R.  Co.,  65  Wis  371. 
must    be   disregarded  in  considering        3.  Effect   on    General   Verdict.  —  "If 

whether   the   general   verdict  is  con-  the  answers  were  conflicting  they  neu- 

trolled  by  the  special  findings.    Cham*  tralized  each  other  and  could  not  affect 

bers  v.  Butcher,  82  Ind.  508.  or  control,  for  that  reason,  the  general 

Inconsistency  as  Ground  for  Venire  De  verdict.'1     Keesling  v.  Ryan,  84  Ind. 

Koto.  —  Whether    inconsistency    be-  89,  citing  Byram  v.  Galbraith,  75  Ind. 

tween  answers  to  interrogatories  can  134. 

be  cause  for  a  venire  de  novo  where        In  Davis  v.  Reamer,   105  Ind.  318, 

there  is  a  general  verdict  covering  the  the  answers  to  interrogatories  which 

issues,  was  left  undecided  in  West  v.  were  seemingly  inconsistent  with  the 

Cavins,  74  Ind.  265.  general   verdict  were  antagonized  by 

2.  Byram  v.  Galbraith,  75  Ind.  134;  other  answers  which  fully  sustained 
Carver  v.  Leedy,  80  Ind.  335;  Cham-  the  general  verdict.  It  was  held  that 
bers  v.  Butcher,  82  Ind.  508;  Strecker  under  such  circumstances  the  answers, 
v.  Conn,  go  Ind.  469;  North  Western  considered  as  they  ought  to  be  as  a 
Mut.  F.  Ins.  Co.  v.  Blankenship,  94  whole,  could  not  be  accepted  or  treated 
Ind.  535;  Grand  Rapids,  etc.,  R.  Co.  as  inconsistent  with  the  general  verdict. 
v.  McAnnally,  98  Ind.  412;  Wabash  R.  Citing  Hereth  v.  Hereth,  100  Ind.  35. 
Co.  v.  Savage,  ito  Ind.  156;  Rice  v.  4.  Bechdolt  v.  Grand  Rapids,  etc., 
Manford,   no  Ind.   596;    Bechdolt  v.  R.  Co.,  113  Ind.  343. 

Grand  Rapids,  etc.,  R.  Co.,  113  Ind.  Conclusions  of  Law  —  Finding  of  Hegli- 
343;  Chicago,  etc.,  R.  Co.  v.  Ostrander,  gence.  —  If  the  special  findings  by  the 
116  Ind.  259;  Smith  v.  Heller,  119  Ind.  jury  and  the  averments  of  the  com- 
212;  Gates  v.  Scott,  123  Ind.  459;  plaint  conclusively  show  that  the  de- 
Dickey  v.  Shirk,  128  Ind.  278;  Mat-  fend  ant  was  free  from  any  negligence 
chett  v.  Cincinnati,  etc.,  R.  Co.,  132  causing  the  injury  complained  of,  a 
Ind.  334;  Shuck  v.  Sute,  136  Ind.  72;  finding  in  the  verdict  that  the  defend- 
Ohio,  etc.,  R.  Co.  v.  Heaton,  137  Ind.  ant  was  guilty  of  such  negligence  will 
1;  Ft.  Wayne  z>.  Patterson,  3  Ind.  App.  be  treated  merely  as  an  erroneous  con- 
34;  Evansville,  etc.,  R.  Co.  v.  Marohn,  elusion  of  law,  and  will  have  no  weight 
6  Ind.  App.  646;  Foster  v.  Gaffield,  34  in  determining  what  judgment  should 
Mich.  356.  be  entered.     Hogan  v.  Chicago,  etc., 

Illustration  of  Inconsistent  Findings.  R.  Co.,  59  Wis.  139. 

—  In  an  action  to  condemn  a  right  of  Course  of  Employment.  —  Where  the 

way  for  a  railroad,  an  allowance  by  facts  found  by  a  special  verdict  con- 

the  jury  for  cross-fences,  fruit  trees,  clusively  showed  that  wrongful  acts  of 

and  inconvenience  of  a  curve,  appended  ah  employee  were  done  in  the  course 

to  a  special  finding  that  there  was  no  of  his  employment,  a  further  finding 

damage  to  lands  of  the  defendant  not  that  such  acts  were  not  done  in  the 

taken,  is  inconsistent  with  such  special  course  of  his  employment  is  treated  as 
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judgment  should  be  given  on  the  special  findings  and  not  on  the 
general  verdict.1     It  is  reversible  error  to  overrule  a  motion  for 

a  mere  erroneous  conclusion  of  law.     Toledo,  etc.,  R.  Co.  v.  Craft,  62  Ind. 


Fick  v.  Chicago,  etc.,  R.  Co.,  68  Wis. 
469. 

1.  Arkansas,  —  Little  Rock,  etc.,  R. 
Co.  v.  Miles,  40  Ark.  298;  Arkansas 
Midland  R.  Co.  v.  Canman,  52  Ark. 

517. 

California.  —  Leese  v.  Clark,  20  Cal. 

387;  McDermott  v.  Higby,  23  Cal.  489; 

Vaughn  v.  California  Cent.  R.  Co.,  83 

Cal.    18;     San    Jose,   etc.,    R.   Co.    v. 

Mayne,  83  Cal.  566. 

Colorado.  —  Rio  Grande  Southern  R. 
Co  v.  Deasey,  3  Colo.  A  pp.  196; 
Pickett  v.  Handy,  5  Colo.  App.  295. 

Idaho.  —  Bradbury  v.  Idaho,  etc., 
Land  Imp.  Co.,  2  Idaho  221. 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v. 
Britz,  72  111.  256;  Pahlman  v.  Taylor, 
75  III.  629:  Chicago,  etc.,  R.  Co.  v. 
Dunleavy,  129  111.  132;  Lake  Shore, 
etc.,  R.  Co.  v.  Johnsen,  135  111.  641; 
Rock  ford  Ins.  Co.  v.  Storig,  137  III.  646; 
Barnes  v.  Rembarz,  150  111.  192;  Chi- 
cago, etc.,  R.  Co.  v.  Johnson,  27  111. 
App.  351;  Smith  v.  McCarthy,  33  111. 
App.  176;  Treffert  v.  Ohio,  etc.,  R.  Co., 
36  III.  App.  93:  Stein  v.  Chicago,  etc., 
R.  Co..  41  III.  App.  38;  Egmann  v.  East 
St.  Louis  Connecting  R.  Co.,  65  111.  App. 
345;  Gall  v.  Beckstein,  66  111.  App. 
478;  St.   Louis  Bridge  Co.  v.  Schaub, 


39$;  Hershman  v.  Hershman,  63  Ind. 
451;  Nelson  v.  Neely,  63  Ind.  104; 
Ohm  v.  Yung,  63  Ind.  432;  Monroe  v'. 
Adams  Express  Co.,  65  Ind.  60;  Schei- 
ble  v.  Law,  65  Ind.  332;  Grand  Rapids, 
etc.,  R.  Co.  v.  Boyd,  65  Ind.  526; 
Frazer  v.  Boss,  66  Ind.  I;  Hall  v.  Har- 
low, 66  Ind.  448;  Higbee  v.  Moore,  66 
Ind  263;  Edwards  v.  Applegate,  70 
Ind.  325;  Higgins  v.  Kendall,  73  Ind. 
522:  McClure  v.  McCIure,  74  Ind.  108; 
West  v.  Cavins,  74  Ind.  265;  Lake 
Shore,  etc.  R.  Co.  v.  McCormick,  74 
Ind.  44a;  By  ram  v.  Galbraith,  75  Ind. 
134;  Stevens  v.  Logansport,  76  Ind. 
498;  Cook  v.  Howe,  77  Ind.  442;  Cham- 
bers v.  Chambers,  78  Ind.  400;  Carver 
v.  Leedy,  80  Ind.  335;  Louisville,  etc., 
R.  Co.  v.  Head,  80  Ind.  117;  Ha'jss  v. 
Niblack,  80  Ind.  407;  Hartman  v. 
Flaherty,  80  Ind.  472;  Hill  v.  Perry, 
82  Ind.  28;  Growcock  v.  Hall,  82  Ind. 
202;  Baldwin  v.  Shuier,  82  Ind.  560; 
Froman  v.  Rous,  83  Ind.  04;  Lou  thai  n 
v.  Miller,  85  Ind.  161;  Lassiter  v.  Jack- 
man,  88  Ind.  118;  Streckerv.  Conn,  90 
Ind.  469;  Kuhns  v.  Gales,  92  Ind.  66; 
North  Western  Mut.  L.  Ins.  Co.  v. 
Heimann,  93  Ind.  24;  North  Western 
Mut.  F.  Ins.  Co.  v.  Blankenship,  94 
Ind.  535;  Fleetwood  v.  Dorsey  Mach. 


29  III.  App.  549,  wherein  the  particular    Co.,  95  Ind.  491;  Worley  v.  Moore,  97 


finding  was  held  consistent  with  the 
general  verdict. 

Indiana.  —  La  Grange  County  v. 
Kromer,  8  Ind.  446;  Horn  v.  Eberhart, 
17  Ind.  118;  Odell  v.  Brown,  18  Ind. 
288;  Fromm  v,  Leonard,  21  Ind.  243; 
Morse  v.  Morse,  25  Ind.  156;  Manning 
v.  Gasharie,  27  Ind.  399;  Noakes  v. 
Morey,  30  Ind.  103;  Adamson  i\  Rose, 
30  Ind.  380;  Snyder  v.  Robinson,  35 
Ind.  311 :  Campbell  v.  Dutch,  36  Ind. 
504;  Wisler  v.  Holderman,  40  Ind.  106; 


Ind.  15;  Croy  v.  Louisville,  etc.,  R. 
Co.,  97  Ind.  126;  Grand  Rapids,  etc., 
R.  Co.  v.  McAnnally,  98  Ind.  412; 
Pennsylvania  .Co.  v.  Smith,  98  Ind.  42; 
Leslie  v.  Merrick,  99  Ind.  180;  McCor- 
mick Harvesting  Mach.  Co.  v.  Gray, 
100  Ind.  285;  Jewettc.  Meech,  101  Ind; 
289;  Perry  v.  Makemson,  103  Ind.  300} 
Baltimore,  etc.,  R.  Co.  v.  Rowan,  104 
Ind.  88^  Day  v.  Henry,  104  Ind.  324; 
Frank  v.  Grimes,  105  Ind.  347;  Davis  v. 
Reamer,  105  Ind.  318;  Sanders  p.  Weel- 


Farley  v.  Eller,  40  Ind.  319;  Ridgeway     burg,  107   Ind.  266;    Redelshelmer  v: 


v.  Dearinger,  42  Ind.  157;  Skillen  v. 
Jones,  44  Ind.  136;  Shanks  v.  Albert, 
47  Ind.  461;  Ohio,  etc..  R.  Co.  v.  Selby, 
47  Ind.  471;  Adams  v.  Cosby,  48  Ind. 
153;  Comer  v.  Himes,  49  Ind.  482; 
Toledo,  etc.,  R.  Co.  v.  Milligan,  52  Ind. 


Miller,  107  Ind,  485;  McComasc.  Haas, 
107  Ind.  512;  Rice  v.  Evansville,  108 
Ind.  7;  Ft.  Wayne,  etc.,  R.  Co.  v.  Bey- 
erle,  no  Ind.  100;  Bechdolt  v.  Grand 
Rapids,  etc.,  R.  Co.,  113  Ind.  343; 
Blacker  v.  Slown,  114  Ind.  322;  McKin- 


505;  Thompson  v.  Cincinnati,  etc.,  R.    ley  v.  Crawfordsville  First  Nat.  Bank, 
•    ■       -    «*  t*l ,•...._   -.     Ilg  Ind    375;  Chicago,  etc.,  R.  Co.  v. 

Hedges,  1x8  Ind.  5;  Indianapolis,  etc., 
R.  Co.  v.  Lewis,  119  Ind.  218;  Norwich 
Union  F.  Ins.  Soc.  v.  Girton,  124  Ind. 
217;  Cadwallader  v.  Louisville,  etc., 
R.  Co.,  128  Ind.  518;  Shoner  v.  Penn- 


Co.,  54  Ind.  197;  Murriy  v.  Phillips,  59 
Ind.  56;  Hollingsworth  v.  Trueblood, 
59  Ind.  542;  Detroit,  etc.,  R.  Co.  v. 
Clarion,  61  Ind.  293;  Brem merman  v. 
Jennings,  61  Ind.  334;  Indianapolis, 
etc.,  R.  Co.  v.  McCaffrey,  62  Ind.  552; 
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judgment  on  the  special  findings  where  they  are  inconsistent  with 
the  general  verdict.1 

General  Verdict  Bemains.  —  Inconsistency  between  the  general  ver- 
dict and  the  special  findings  does  not  authorize  the  court  to  set 
aside  the  general  verdict  or  have  it  entered  for  the  other  party. 
The  court  may  render  judgment  non  obstante  veredicto^  but  the 

sylvania  Co.,  130  Ind.  170;  Matchett  v.  Mich.  467;  Cortland  Mfg.  Co.  v.  Piatt* 

Cincinnati,  etc.,  R.  Co.,  132  Ind.  334;  83  Mich.  419. 

Pennsylvania  Co.  v.  Meyers,  136  Ind.  Missouri.  —  Benton  v.  St.  Louis,  etc., 

242;  Diamond  Plate  Glass  Co.  v.  De  R.  Co.,  25  Mo.  A  pp.  155. 

Hority,  143  Ind.  381:  Sheeks  v.  Fillion,  Nebraska.  —  Ogg  v.  Shehan,  17  Neb. 

3  Ind.  App    262;  Muncie  St.  R.  Co.  v.  323;  Williams  v.  Eikenberry,  22  Neb. 

Ma$nard,  5  Ind.  App.  372;  Stewart  p.  210. 

Patrick,  5  Ind.  App.50;  Lynch  v.  Chi-  New  York.  —  Moss  v.  Priest,  1  Robt. 

cago,     etc.,    R.    Co.,    8     Ind.    App.  (N.  Y.)  632;  U.  S.  Trust  Co.  v.  Harris, 

516;    Wilson  v.  Evers,   15  Ind.   App.  2  Bosw.  (N.  V.)  75;  Dempsey  v.  New 

46.  York,  10  Daly  (N.  Y.)4I7;  Fraschieris 

Iowa.  —  Lamb  v.  First  Presb.  Soc,  v.  Henriques,  (C.  PI.  Gen.  T.)  6  Abb. 

20  Iowa  127;  Hardin  v.   Branner,  25  Pr.  N.  S.  (N.  Y.)  251. 

Iowa  364;  Clark  v.   Warner,  32  Iowa  Oregon.  —  Loe  wen  berg  v.  Rosenthal, 

2io;  Bills  v.  Ottumwa,  3$   Iowa   107;  18  Oregon  178. 

Cooper  v.  McKee,  53  Iowa  239;  Baird  South  Dakota.  — jCronk  v.   Chicago, 

v.  Chicago,  etc.,  R.  Co.,  55  Iowa  121;  etc.,   R.  Co.,  3  S.   Dak.  93;  John  A. 

O'Donnell   v.  Hastings,  68  Iowa  271;  Tolman  Co.  v.  Savage,  5  S.  Dak.  406. 

Ford  v.  Central  Iowa  R.  Co.,  69  Iowa  Washington.  —  Stewart     v.     Walla 

627;  Conners  v.   Burlington,  etc.,  R.  Walla  Printing,  etc.,  Co.,  1  Wash.  521. 

Co.,  71  Iowa  490;  Kemper  v.  Burling.  West  Virginia.  —  Peninsular    Land 

ton,  81  Iowa  354;  Krauskopf  v.  Kraus-  Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co., 

kopf,  82  Iowa  535;  Johnson  v.  Miller,  35  W.  Va.  666;  Andrews  v.  Mundy,  36 

82    Iowa  693;    Capital   City    Bank   v.  W.  Va.  22. 

Wakefield,  83  Iowa  4q;  Bryson  v.  Chi-  Wisconsin.  —  Lemkev.  Chicago,  etc., 

cago,  etc.,  R.  Co.,  89  Iowa  677;  Martin  R.  Co.,  39  Wis.  449;  Davis  v.  Farming- 

v.  Widner,  91  Iowa  459.  ton,  42  Wis.  425. 

Kansas.  —  Hazard    Powder    Co.    v.  Special  Finding  Showing  General  Ver- 

Viergutz,  6  Kan.  471;  Kansas  Pac.  R.  diet  to  Be  Excessive.  —  When  there  is 

Co.  v.   Reynolds,  8  Kan.  623:  Sturgis  a  general  verdict  and  also  a  special 

First  Nat.   Bank  v.  Peck,  8  Kan.  660;  finding  in  answer  to  interrogatories, 

Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan.  and  the  special  finding  shows  that  the 

37;  Tobie  v.  Brown  County,  20  Kan.  general  verdict  is  for  too  great  a  sum, 

14;  Partonier  v.   Pretz,    24  Kan.  238;  the  former  will  control  the  latter,  and 

Mays  v.  Foster,  26  Kan.  518;  Missouri  judgment  should  be  rendered  for  the 

Pac.  R.  Co.  v.  Holley,  30  Kan.   465;  amount  shown  to  be  due  by  the  special 

Gripton  v.  Thompson,   32   Kan.   367;  finding.     Skillen  v.  Jones,  44  Ind.  137. 

Clark  v.  Missouri  Pac.  R.  Co.,  35  Kan.  1.  Leese  v.  Clark,  20  Cal.  389. 

350;  Central  Branch  Union  Pac.  R.  Co.  Any  judgment  rendered  in  the  case 

v.  Andrews,  41   Kan.  370;  St.  Louis,  must    be   upon   the    special   findings, 

etc.,  R.  Co.  v.  McAuliff,  43  Kan.  185;  Gripton   v.   Thompson,   32  Kan.  367, 

Leavenworth,  etc.,  R.  Co.  v.  Wilkins,  citing  Atchison,  etc.,  R.  Co.  v.  Plunkett, 

45   Kan.  674;   Phelps,  etc.,   Windmill  25   Kan.   188,   and    Tobie    v.    Brown 

Co.  v.  Buchanan,  46  Kan.  314;  School  County,  20  Kan.  14. 

Dist.  No.  46  v.  Lund,  51  Kan.  731.  Arresting  Judgment  —  Harmless  Error 

Kentucky.  —  Adams    v.    Louisville,  as  to  Plaintiff.  —  Whtre  the  special  find- 

etc,  R.  Co.,  82  Ky.  603;  Louisville,  ings  are  inconsistent  with  a  general 

etc.,  R.  Co.  v.  Brice,  84  Ky.  298.  verdict  for  the  plaintiff,  the  plaintiff  is 

Michigan.  —  People    v.    Marion,   29  nol   injured  by  an  order  of  the  court 

Mich.  32;  Foster  v.  Gaffield,  34  Mich,  merely  arresting  judgment  for  him  on 

356;  Swift  v.  Plessner,  39  Mich.  178;  the  general  verdict,  even  if  it  is  irregu- 

Cole  v.  Boyd,  47  Mich.  98;  Thorsen  v.  lar  to  arrest  judgment  in  a  civil  action 

Babcock,  68  Mich.  523;  International  under  the  code.     Lemke  v.  Chicago, 

Wrecking,  etc.,  Co.  v.  McMorran,  73  etc.,  R.  Co.,  39  Wis.  449. 
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general  verdict  must  be  allowed  to  remain  on  the  record  as 
rendered.1 

Where  There  Ii  Ho  Inconsistency.  —  Of  course,  where  there  is  nothing 
in  the  special  findings  inconsistent  with  the  general  verdict  it  is 
not  error  for  the  court  to  enter  judgment  in  accordance  with  the 
general  verdict.9 

(2)  When  Judgment  Non  Obstante  Veredicto  Is  Proper  — 
(a)  Meaning  of  "  Inconsistency." —  The  special  findings  of  a  jury  are 
inconsistent  with  their  general  verdict  when  the  former  as  a  matter 
of  law  will  authorize  a  different  judgment  from  that  authorized 
by  the  latter.8 

(b)  Affirmative  Showing  of  Ineontisteney  on  Beoord.  —  It  must  affirma- 
tively appear  that  the  general  verdict  and  the  special  findings  are 

1.  Ho  Power  to  Set  Aside  General  Ver-  Works  Co.,  95  Iowa  513,  citing  Kraus- 
diot.  —  Although  the  court,  in  charging  kopf  v.  Krauskopf,  82  Iowa  535. 
the  jury,  instructs  it,  in  addition  to  an-  2.  Chicago,  etc.,  R.  Co.  v.  Townsdin, 
sweting  the  special  questions,  to  find  38  Kan.  78;  Lemon  v.  Dryden,  43  Kan. 
a  general  verdict  for  the  plaintiff,  yet  477;  Smith  v.  Beeler  48  Kan.  669. 
if  it  finds  a  general  verdict    for  the  Where  answers  to  interrogatories  are 
defendant,  and  the  court  thereupon,  not  inconsistent  with  the  general  ver- 
against  the  objection  and  exception  of  diet,  judgment  non  obstante  cannot  be 
the  defendant,  directs  that  such  gen-  rendered.     Frazer  v.  Boss,  66  Ind.  1. 
eral    verdict    for     the     defendant    be  3.  Loe  wen  berg  v.  Rosenthal,  18  Ore- 
changed  to  a  general  verdict  for  the  gon  178. 

plaintiff,  subject  to  the  opinion  of  the  Meaning  of  "Inconsistent."  —  "The 
court  at  General  Term,  on  the  idea  or  word  '  inconsistent,'  as  used  in  section 
assumption  that  the  general  verdict,  as  337  of  I  he  Code,  2  G.  &  H.  206,  does 
the  jury  gave  it,  is  inconsistent  with  not  mean  that  the  special  findings  are 
the  finding  upon  the  questions  sub-  inconsistent  with  each  other,  nor  does 
milted,  the  court  at  General  Term  it  mean  that  some  of  the  special  find- 
must  give  such  judgment  as  ought  to  ings  are  inconsistent  with  the  general 
have  been  given  if  the  general  verdict  verdict;  but  it  means  either  that,  taken 
actually  rendered  had  not  been  changed  as  a  whole,  the  special  findings  are 
by  the  order  of  the  court.  In  other  inconsistent  with  the  general  verdict, 
words,  the  genera!  verdict  must  be  or  that  the  facts  found  in  one  or  more 
treated  as  one  rendered  for  the  defend-  of  the  answers  to  interrogatories  ex- 
ant,  whereby  ail  controverted  facts  elude  every  conclusion  that  will  au- 
have  been  determined  in  his  favor  ex-  thorize  a  recovery  for  the  plaintiff." 
cept  those  found  in  answer  to  the  ques-  Indianapolis,  etc.,  R.  Co.  v.  Stout,  53 
tions  submitted.  The  court  has  no  Ind.  147.  See  also  Harbaugh  v.  Cicott, 
power  to  order  that  a  verdict  for  one  33  Mich.  241. 

party  be  changed  to  a  verdict  in  favor  Special  findings,  to  be  inconsistent 
of  the  other  party  on  any  such  ground,  with  the  general  verdict,  must  clearly 
Judgment  might  be  given  for  the  plain-  exclude  every  conclusion  that  would 
tiff,  notwithstanding  the  verdict,  if  the  authorize  a  verdict  for  the  plaintiff, 
facts  specially  found  warranted  it,  but  Peninsular  Land  Transp. ,  etc.,  Co.  v. 
the  geneial  verdict  must  remain  on  Franklin  Ins.  Co.,  35  W.  Va.  666. 
the  record  in  the  form  in  which  it  was  "Don't  Know."  —  An  answer  in  the 
rendered.  U.  S.  Trust  Co.  v.  Harris,  form  "  we  do  not  know  "  is  no  finding 
2  Bosnr.  (N.  Y.)  87.  See  also  Brush  v.  whatever,  and  therefore  is  not  incon- 
Kohn,  9  Bosw.  (N.  Y.)  589.  sistent.  Elgin,  etc.,  R.  Co.  v.  Ray- 
Where  the  general  verdict  is  incon-  mond,  T48  III.  241.  But  a  finding  of 
sistent  with  instructions  to  the  jury  and  "don't  know"  is  sometimes  equiva- 
the  special  findings,  a  motion  to  set  lent  to  a  negative  finding,  and  as  such 
aside  the  general  verdict  and  for  judg-  mav  be  inconsistent  with  the  general 
ment  on  the  special  findings  should  verdict.  See  supra,  VII.  2.  c.  "Dorit 
be  sustained.     Kerr  v.  Keokuk  Water  Know**  etc. 
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inconsistent.1  The  antagonism  must  be  apparent  on  the  face  of 
the  record  and  must  be  such  as  to  be  beyond  the  possibility  of 
removal  by  any  evidence  legitimately  admissible  under  the  issues; 
otherwise  the  general  verdict  will  control.* 

.  If  the  Special  Finding!  Can  Be  Reconciled  with  the  general  verdict  under 
any  proof  that  might  have  been  made  within  the  issues,  a  motion 
for  judgment  on  the  special  findings  notwithstanding  the  general 
verdict  may  be  properly  denied.3  The  actual  evidence  adduced 
is  immaterial.4 


Ratcliffe,    105    Ind.   374; 
National    Ins.    Co.,    34 


1:  Cox  v. 
Mershon  v. 
Iow,a  87. 

Ho  Presumption  of  Inconsistency.  —The 
inconsistency  will  not  be  presumed. 
Bonham  v.  Iowa  Cent.  Ins.  Co.,  25 
Iowa  328.  See  also  infra,  VII.  5.  Con- 
struction of  Answers. 

2.  Indiana.  —  Odellz/.  Brown,  18  Ind. 
288;  Indianapolis,  etc.,  R.  Co.  v.  Mc- 
Caffrey, 62  Ind.  552;  Scheible  v.  Law, 
65  Ind.  332;  Higgins  v.  Kendall,  73 
Ind. 522;  Stevens  v.  Logansport,  76  Ind. 
498;  Carver  v.  Leedy,  80  Ind.  335;  Hauss 
v.  Niblack,  80  Ind.  407;  Pittsburgh, 
etc.,  R.  Co.  v.  Martin,  82  Ind.  476; 
Louthain  v.  Miller,  85  Ind.  161;  Penn- 
sylvania Co.  v.  Smith,  98  Ind.  42;  In 


"  As  to  the  Degree  of  Inconsistency  or 

antagonism  that  must  exist,  the  rale 
is  that  it  must  be  such  as  is  '  beyond 
the  possibility  of  being  removed  by 
any  evidence  legitimately  admissible 
under  the  issue.'  "  Salander  v.  Lock- 
wood,  66  Ind.  285  [citing  Amido  v.  Gaff, 
24  Ind.  128;  Ridge  way  v.  Dea  ringer, 
42  Ind.  157;  Graham  v.  Graham,  55 
Ind.  23]. 

All  the  special  findings  must  be  con- 
strued together,  and  to  them  must  be 
added  any  other  fact  that  might  have 
been  proved  under  the  issues  in  de- 
termining whether  there  is  a  conflict 
between  them  and  the  general  verdict. 
Ft.  Wayne  v.  Patterson,  3  Ind.  App.  34. 

3.  Indianapolis,    etc.,    R.     Co.     vm 


dianapolis,  etc.,  R.  Co.  v.  Lewis,  119    McCaffrey,   62   Ind.    552;    Higgins  t>. 


Ind.  218;  Graham  v.  Payne,  122  Ind. 
403;  Lock  wood  v.  Rose,  125  Ind.  588; 
Shoner  v.  Pennsylvania  Co.,  130  Ind. 
170;  British-American  Assur.  Co.  v. 
Wilson,  132  Ind.  278;  Cincinnati,  etc., 


Kendall,  73  Ind.  522;  Stevens  v.  Logans- 
port,  76  Ind.  498;  Louthain  v.  Miller, 
85  Ind.  161;.  Weller  v.  Bectell,  2  Ind. 
App.  228. 
"The  General  Verdict  Prevails  over 


R.  Co.  v.  Smock,  133  Ind.  411;  Todd  the  special  findings,  if  there  could  have 

v.  Badger,  134  Ind.  204;  Shuck  v.  State,  been,  under  the  issues,  proof  of  sup- 

136  Ind.  63;  Diamond  Plate  Glass  Co.  posable    facts,   not    inconsistent   with 

v.  De  Hority,   143  Ind.  381;  Weller  v.  those    specially   found,    sufficient    to 

Bectell,  2  Ind.  App.  228;  Hoffman  v.  reconcile  the  general  verdict  with  the 

Toll,    2    Ind.    App.     287;    Schaffner  special    findings."      Pittsburgh,  etc., 

v.  Kober,  2  Ind.  App.  409;  Ft.  Wayne  R.  Co.   v.  Martin,  82  Ind.  480  [citing 


v.  Patterson,  3  Ind.  App.  34.;  Sheeks  v. 
Fillion,  3  Ind.  App.  262;  Gaar  v.  Rose, 
3  Ind.  App.  269;  Block  v.  Hasehine, 
3  Ind.  App.  491;  Hoggatt  v.  Evans- 
ville,  etc.,  R.  Co.,  3  Ind.  App.  437; 
Reeves  v,    Moore,   4    Ind.   App.   49?; 


Stevens  v.  Logansport,  76  Ind.  498; 
Higgins  v.  Kendall,  73  Ind.  522;  Belle- 
fonlaine  R.  Co.  v.  Hunter,  33  Ind.  335, 
5  Am.  Rep.  201;  Byrarn  7.  Galbraith, 
75  Ind.  134,  and  cases  there  cited]. 
4.  Actual  Evidence  Immaterial.  —  Wel- 


jewell  v.  Sullivan,  5   Ind.  App.  188;  ler  v.  Bectell,  2  Ind.  App.  228;  Stevens 

Muncie  St.  R.  Co.  v.  Maynard,  5  Ind.  v.  Logansport,  76  Ind.  498,  in  which  lat- 

App.    372;    Rittenhause   v.    Knoop.   9  ter  case  it  was  said:  "'In  considering 

Ind.  App.  126;  Lake  Erie,  etc.,  R.  Co.  whether  the  facts  specially  found  are 

v.  McHenry,  10  Ind.  App.  525.    Actual  irreconcilable  with  the  general  verdict, 

evidence  immaterial.    Cox  v,  Ratcliffe,  no  reference  can  be  made  to  the  evi- 


105  Ind.  374.  Evidence  actually  ad- 
duced, immaterial.  Evansville  v. 
Thacker,  2  Ind.  App.  370;  Terre  Haute, 
etc.,  R.  Co.  v.  Clark,  73  Ind.  168. 

Io7va.  —  Bonham  v.  Iowa  Cent.  Ins. 
Co.,  25  Iowa  328. 

Michigan. — Foster  v.  Gaffield,  34. 
Mich.  356, 


dence  actually  adurced  on  the  trial. 
The  question  to  be  decided  is  not 
•vhether,  in  the  light  of  the  evidence 
adduced,  the  general  verdict  is  incon- 
sistent with  the  facts  found;  the  remedy 
in  case  of  such  an  inconsistency  is  a 
new  trial.  But  upon  the  motion  for 
judgment     non    obstante    the    general 
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Ho  Beferenee  to  the  Evidence  Can  Be  Made  in  considering  a  motion  for 
judgment  on  answers  to  interrogatories  notwithstanding  the 
verdict.1  Even  documentary  evidence,*  or  undisputed  evidence,3 
or  items  of  evidence  improperly  thrust  into  the  answers  to  inter- 
rogatories4 cannot  be  considered.  The  findings  must  be  irrecon- 
cilable with  the  general  verdict  in  view  of  the  pleadings  alone, 
without  reference  to  the  evidence,  or  the  general  verdict  will 
prevail.5 

Special  Questions  and  the  Answers  Are  to  Bo  Applied  by  the  Beoord  Only,  and 
not  by  explanations  outside  the  record ;  and  such  a  question  and 
a  finding  which,  regarded  in  the  light  of  the  record,  is  meaningless 
or  irrelevant  ought  not  to  control  a  general  verdict.6 

(e)  Absolute  Irreconcilability  Heoessary.  —  Unless  the  special  findings 
of  the  jury  are  irreconcilably  inconsistent  with  the  general  verdict, 
so  that  both  cannot  possibly  stand,  the  general  verdict  must  pre- 
vail, and  judgment  must  be  rendered  thereon  without  regard  to 
the  special  findings.7     The  special  findings  must  be  of  facts  which 

verdict  prevails  over  the  special  find-  lute  verity,  and  unless  they  are  so  irrec- 
ings,  if  there  could  have  been,  under  oncilably  in  conflict  with  the  general 
the  issues,  proof  of  supposable  facts,  verdict  as  that  both  cannot  stand,  the 
not  inconsistent  with  those  specially  motion  must  be  overruled,  without 
found,  sufficient  to  sustain  the  geneial  regard  to  the  evidence."  Porter  v. 
verdict;  or,  in  other  words,  sufficient  Waltz,  xo8  Ind.  40  [citing  Cox  v.  Rat- 
to  reconcile  the  general  verdict  with  cliffe,  105  Ind.  374;  Pennsylvania  Co. 
the  special  answers."  v.  Smith,  98  Ind.  42;  Baltimore,  etc., 

Findings  Hot  in  Accordance  with  Evi-  R.  Co.  z:  Rowan,  104  Ind.  88]. 

denes.  —  Amotion  for  a  judgment  on  The  Supreme  Court  Cannot  Look  to  the 

special  findings  of  a  jury,  in  answer  Evidence  in  reviewing  the  ruling  upon 

to  interrogatories,  notwithstanding  the  a  motion  for  judgment  upon  the  an- 

general  verdict,  will  not  be  sustained  swers  of   the  jury  to  interrogatories, 

upon  the  ground  that  the  special  find-  notwithstanding   the  general  verdict, 

ings  are  not  in  accordance  with  the  evi-  Pennsylvania  Co.  v.  Smith,  98  Ind.  42. 

dence,  but  only  where  the  special  find-  2.  Documentary   Evidenoe.  —  Cox    v. 

ings  are  inconsistent  with  the  general  Ratcliffe,  105  Ind.  374,  citing  Pennsyl- 

verdict.    Murray  v.  Phillips,  59  Ind.  56.  vauia  Co.  v.  Smith,  98  Ind.  42. 

1.  Ho  Beference  to  Evidence.  —  Shaffer  8.  Undisputed  Evidenoe.  —  In   Martin 

v.    Ryan,    84    Ind.    140;    Stevens    v.  v.  Widner,  91   Iowa  459,  it  was  said 

Logansport,  76  Ind.  498;  Cox  v.  Rat-  that  in  determining  the  question  as  to 

cliffe,  105  Ind.  374;  Porter  v.  Waltz,  a  conflict  between  the  special  findings 

108  Ind.  40;  Shoner  v.  Pennsylvania  and  the  general  verdict "  other  undis- 

Co.,  130  Ind.  170;  Shuck  v.  State,  136  puted  facts  could  be  considered  by -the 

Ind.  63;  Weller  v.  Bee  tell,  2  Ind.  App.  court  in  passing  upon  the  motion;"  but 

228;    Evansville    v.   Thacker,   2   Ind.  in  Kerr  v.  Keokuk  Waterworks  Co.,  95 

App.  370;  Schaffner  v.   Ktiber,  2  Ind.  Iowa  513,  it  was  said  that  this  language 

App.  409;  Muncie  St.   R.  Co.  v.  May-  was  used  in  connection  with  the  facts 

nard,  5  Ind.  App.  372;  U.  S.  Trust  Co.  as  shown  by  (he  pleadings  and  which 

v.  Harris,  2  Bos w.  (N.  Y.)  87.  were   specially   found   by  the  special 

The  court  can  look  only  at  the  facts  verdict, 

established  by  the  general  verdict  and  4.  Evidenoe  Stated  In  Answer  to  Inter- 

those  found  in  answers  to  the  ques-  rogatories.  —  Shuck  v.  State,  136  Ind. 

tions  submitted.     U.  S.  Trust  Co.  v.  72,  citing  Kirkpatrick  v.  Reeves,  121 

Harris,  2  Bosw.  (N.  Y.)  87.  Ind.  280. 

Findings  Import   Absolute    Verity. —  6.  Louthain  v.  Miller,  85  Ind.  161. 
"Upon   a   motion    for    judgment    on  6.  Foster  v.  Gaffield,  34  Mich  356. 
special   findings   notwithstanding   the  7.  Illinois.  —  Pah  1  man  v.  Taylor,  75 
general    verdict,   the    findings   of   the  111.  62r,;  Chicago,  etc.,  R.  Co.  v.  Dun- 
jury,  within  the  issues,   import  abs:>-  Isavy,  129  III.  132;  Wabash  R.  Co.  p. 
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exclude  every  theory  which  would  sustain  a  judgment  on  the 
general  verdict.1  Answers  to  interrogatories  which  can  be  recon- 
ciled with  the  general  verdict  do  not  affect  it.*    The  inconsistency 

Speer,  156  111.  244;  Stein  v.  Chicago,  Weikle,  6  Ind.  App.  340;  Evansville, 

etc.,  R.  Co.,  41  111.  App.  38.  etc.,  R.  Co.  v.  Marohn,  6  Ind.  App.  646; 

Indiana. — Amidon  v.  Gaff,  24  Ind.  Evansville,  etc.,  R.  Co.  t>.  Gilmore,  1 

128;  Campbell  v.  Dutch,  36  Ind.  504;  Ind.  App.  468;  Evansville  v.  Th acker, 

Indianapolis,  etc.,  R.  Co.  v.  Stout,  53  2  Ind.  App.  370;  Schaffner  v.  Kober,  2 

Ind.  143;  Scheible  v.  Law,  65  Ind.  343;  Ind.  App.  409;    Gaar  v.  Rose.  3  Ind. 

Woollen  v.    Wishmier,   70    Ind.    108;  App.  269;  Hoggatt  v.  Evansville,  etc., 

West  v.  Cavins,  74  Ind.  265;  By  ram  v.  R.   Co.,   3   Ind.   App.  437;    Block  v. 

Galbraith,  75  Ind.  134;  Cook  v.  Howe,  Haseltine,   3   Ind.  App.   491;   Reeves 

77  Ind.  442;   Chambers  v.  Chambers,  v.  Moore,  4  Ind.  App.  492;  Jewell  v. 

78  Ind.  400;  Carver  v.  Leedy,  80  Ind.  Sullivan,  5  Ind.  App.  188;  Muncie  St. 
335;  Hauss  v.  Ni black,  80  Ind.  407;  R.  Co.  v.  Maynard,  5  Ind.  App.  372; 
Hill  v.  Perry,  82  Ind.  28;  Pittsburgh,  Ohio,  etc.,  R.  Co.  v.  Smith,  5  Ind.  App. 
etc.,  R.  Co.  v.  Martin,  82  Ind.  476;  560;  Cleveland,  etc.,  R.  Co.  v.  John- 
Chambers  v.  Butcher,  82  Ind.  508;  son,  7  Ind.  App. 441;  Pottlitzers/.  Wes* 
Bishop  v.  Redmond,  83  Ind.  157;  son,  8  Ind.  App.  472;  Lake  Erje,  etc., 
Trentman  v.  Wiley,  85  Ind.  33;  Las-  R.  Co.  v.  McHenry,  10  Ind.  App.  525. 
siter  v.  Jackman,  88  Ind.  118;  Strecker  Iowa. — Lamb  v.  First  Presb.  Soc., 
z\  Conn,  90  Ind.  469;  North  Western  20  Iowa  127;  Hardin  v.  Branner, 
Mut.  L.  Ins.  Co.  7'.  Heimann,93  Ind.  24;  25  Iowa  364;  Bonham  v.  Iowa  Cent. 
Croy  v.  Louisville,  etc.,  R.  Co.,  97  Ind.  Ins.  Co.,  25  Iowa  328;  Phoenix  v. 
126;  McCormtc  Harvesting  Mach.  Co.  Lamb,  29  Iowa  352;  Clark  v.  War- 
v.  Gray,  100  Ind.  285;  Perry  v.  Makem-  ner,  32  Iowa  219;  Mershon  v.  National 
son,  103  Ind.  300;  Brown  v.  Searle,  Ins.  Co.,  34  Iowa 87;  Bills  v.  Ol turn  wa, 
104  Ind.  218;  Day  v.  Henry,  104  Ind.  35  Iowa  107;  Crouch  v.  Deremore,  59 
324;  Cos  v.  Ratcliffe,  105  Ind.  374;  Iowa  43;  O'Donnell  v.  Hastings,  68 
Sanders  v.  Weelburg,  107  Ind.  266;  Iowa  271;  Butler  v.  Chicago,  etc..  R. 
Redelsheimer  v.  Miller,  107  Ind.  485;  Co.,  71  Iowa  206;  Conners  v.  Burling- 
McComas  v.  Haas,  107  Ind.  512;  Rice  ton,  etc.,  R.  Co.,  71  Iowa  490;  McMar- 
v.  Evansville,  108  Ind.  7;  Porter  v.  shall  v.  Chicago,  etc.,  R.  Co.,  80  Iowa 
Waltz,  108  Ind  40;  Ft.  Wayne,  etc.,  R.  757;  Hawley  v.  Atlantic,  92  Iowa  175; 
Co.  v.  Beyerle,  no  Ind.  100;  Cincinnati,  Davis  v.  Campbell,  93  Iowa  524;  Kerr 
etc.,  R.  Co.  v.  Clifford,  113  Ind.  460;  v.  Keokuk  Water-Works  Co.,  95  Iowa 
Greenfield    v.    State,    113    Ind.    597;  513. 

Stringer  v.    Frost,    116   Ind.  477;  In-  Kansas,  —  Hazard    Powder    Co.    v. 

dianapolis,  etc.,  R.  Co.   v.  Lewis,  119  Viergutz,  6  Kan.  471;  Smith  v.  Beeler, 

Ind.  218;  Graham  v.  Payne.  122  Ind.  48  Kan.  669. 

403;    Gates    v.   Scott,    123    Ind.    459;  New   York.  —  Eisemann  v.  Swan,  6 

Lock  wood  v.  Rose,  125  Ind.  588;  Louis-  Bosw.  (N.  Y.)  668. 

ville,  etc.,  R.Co.  v.  Stommel,  126  Ind.  Season  for  Bole.  —  The  general  ver- 

35;    Posey  ville  v.  Lewis,  126  Ind.  80;  diet  necessarily  determines  all  the  ma- 

Shoner  v.  Pennsylvania  Co.,  130  Ind.  terial  questions  in  favor  of  the  party  to 

170;   Toledo,  etc.,  R.  Co.   v.   Adams,  whom  the  verdict  is  given,  and  unless 

131  Ind.  38;  British-American  Assur.  the  facts  slated  in  the  answers  to  in- 

Co.  v.  Wilson,  132  Ind.  278;  Matchett  terrogatories  are  so  clearly  antagonis- 

v.   Cincinnati,   etc.,  R.   Co.,  132  Ind.  tic  to  the  decision  impliedly  embodied 

334;  Cincinnati,  etc.,  R.  Co.  v.  Smock,  in  the  general  verdict  as  to  be  irrecon- 

133  Ind.  411;   Louisville,  etc.,  R.  Co.  cilable    with    it,   the   judgment   must 

v.    Schmidt,    134    Ind.    16;    Todd   v.  stand.    Poseyville  v.  Lewis,  126  Ind.  80. 

Badger,  134  Ind.  204;  Chicago,  etc.,  R.  1.  Stein  v.  Chicago,  etc.,  R.  Co..  41 

Co.  v.  Spilker,  134  Ind.  380;  Shuck  v.  111.  App.  38.     See  also  infra,  VII.  5. 

State,  136  Ind.  63;  Fruchey  v.  Eagle-  Construction  of  Answers. 

son,  15  Ind.  App.  88;  Vance  v.  Frank-  2.  North  Western  Mut.  L.  Ins.  Co. 

lin,  4  Ind.  App.  515;   Lauderback   v.  v.  Heimann.93  Ind.  24. 

Rouch,  (Ind.  App.  1892)  31  N.  E.  Rep.  "  The   general    verdict   must  stand 

578;  McNabb  v.  Clipp,  5  Ind.  App.  204;  unless  I  he  facts  found  in  answer  to  in- 

Evansville,  etc.,  R.  Co.  v.  Kyte,  6  Ind.  terrogatories  are  utterly  destructive  of 

App.  52;    Evansville.   etc..    R.   Co.  v.  it."     Shuck  v.  State,  13&  Ind.  71. 
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must  be  manifest  *  and  clear.*  The  mere  fact  that  the  special 
verdict  does  not  support  the  general  verdict  will  not  render  judg- 
ment on  the  general  verdict  erroneous.8 

(d)  Sufficiency  of  Findings  to  Support  Judgment  Hon  Obstante  —  All  Tacts  to 
Authorise  AdTorse  Conclusion  Must  Appear. —  In  order  that  the  special 
findings  of  a  jury  may  be  sufficient  to  control  the  general  verdict 
and  authorize  a  judgment  non  obstante,  it  is  necessary  that  all  the 
facts  to  authorize  an  adverse  conclusion  should  appear  by  such 
special  findings.4 

1.  Clark  v.  Warner,  32  Iowa  219.  the  jury  returned  answers  to  interrog- 

2.  Detroit,  etc.,  R.  Co.  v.  Barton,  61  atones  in  addition  to  a  general  ver- 
Ind.  293.  diet  for  the  plaintiff,  and  the  answers 

8.  Phoenix  v.  Lamb,  29  Iowa  352.  only  tended  to  show  contributoiy  neg- 

4.  Illinois.  —  Gall   v.    Beckstein,   66  ligence,    it    was   held  on   motion  for 

111.  App.  478.  judgment  upon   the   special    findings 

Indiana  — Delawter  v.  Sand  Creek  that  they  were  not  conclusive  and  were 
Ditching  Co.,  26  Ind.  407;  Bellefontaine  not  sufficient  to  override  the  general 
R.  Co.  v.  Hunter,  33  Ind.  335;  Toledo,  verdict.  Cincinnati,  etc.,  R.  Co.  v. 
etc.,  R.  Co.  v.  Milligan,  52  Ind.  505;  Smock,  133  Ind.  411. 
Nelson  9.  Neely,  63  Ind.  194;  Car  pen-  Failure  to  Answer  Material  Interroga- 
te r  v.Galloway,  73  Ind.  418;  West  9.  tory.  — Judgment  should  not  be  entered 
Cavins,  74  Ind.  265;  Byram  v.  Gal-  on  the  general  verdict  against  the  ob- 
braith,  75  Ind.  134  [citing  Campbell  9.  jection  of  the  unsuccessful  party  where 
Dutch,  36  Ind.  504;  Snyder  v.  Robin-  the  jury  has  failed  to  find  specifically 
son,  35  Ind.  311];  Carver  v.  Leedy,  any  answers  to  material  questions  sub- 
80  Ind.  335;  Croy  v.  Louisville,  etc.,  mitted  to  it.  Sandwich  Enterprise  Co. 
R.  Co.,  97  Ind.  126;  Rice  v.  Evans-  9.  West,  42  Neb.  722. 
ville,  108  Ind.  7;  Shuck  v.  Slate,  136  Findings  Compared  with  Special  Ver- 
Ind.  63.  See  also  Sohn  9.  Cambern,  diets.  — "  It  is  the  rule  that  a  special 
106  Ind.  302.  verdict  must  state  all  the  facts  essen- 

Jowa.  —  Lamb  v.  First  Presb.  Soc,  tial   to  a   recovery,  and  that  nothing 

20  Iowa  127;   Hardin  v.  Branner,  25  can  be  supplied  by  intendment.     Dix- 

Iowa  364;  Phoenix  9.  Lamb,  29  Iowa  on  v.  Duke,  85  Ind.  434;  Pittsburgh, 

352;    Conners  9.   Burlington,  etc.,  R.  etc.,   R.  Co.   v.  Spencer,  98  Ind.  186; 

Co.,  71  Iowa  490;  Cormac  9.  Western  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  105 

White  Bronze  Co..  77  Iowa  32;  Kemper  Ind.  151;  Redelsheimer  9.  Miller,  107 

9.   Burlington,   81    Iowa  354;  Kerr  v.  Ind.   485.     It  is  also  the'  settled  rule 

Keokuk  Water  Works  Co.,  95  Iowa  513.  that  if  facts  are  not  found  in  a  special 

United  States.  —  Fairbanks  v.   Cin-  finding    they   will    be    presumed,    as 

cinnati,  etc.,  R.  Co.,  66  Fed.  Rep.  471.  against  the  party  who  has  the  burden 

41  The   party  asking   that  a  special  of    proof,   not   to  have   been   proved, 

finding    shall    control  a  general  one  Mitchell  v.  Colglazier,   106  Ind.  464; 

must  see  to  it  that  his  finding  is  sum*-  Krug  v.  Davis,  101  Ind.  75.     If  these 

cient."     Delawter  v.  Sand  Creek  Ditch-  are  the  rules  where  there  is  no  general 

ing  Co.,  26  Ind.  407.  verdict,  much  stronger  is  the  reason 

Illustrations. —  A  judgment  should  for  the  rule  which  obtains  in  cases 
not  be  entered  for  the  defendant  not-  where  there  is  a  general  verdict  ad- 
withstanding  a  verdict  finding  him  verse  to  the  party  who  asks  a  judg- 
guilty  of  negligence  towards  an  em-  ment  on  the  special  finding  of  the 
ployee  because  of  a  special  finding  jury."  Rice  v.  Evansville,  108  Ind.  10. 
that  an  accident  was  caused  by  care-  "A  special  verdict  must  slate  all  the 
lessness  on  the  part  of  a  third  person  facts  essential  to  recovery;  and  noth- 
named,  where  there  is  nothing  to  show  ing  can  be  supplied  by  intendment, 
the  relation  of  such  person  or  that  he  The  settled  rule  is,  also,  that  all  the 
was  a  fellow  servant,  or  that  the  em-  facts  essential  to  recovery  must  ap- 
ployer  had  not  put  the  plaintiff  wrong-  pear  in  the  special  findings,  or  they 
folly  in  danger  toco-operate  with  him.  will  not  avail  the  party  who  relies  on 
Gall  v.  Beckstein,  66  III.  App.  478.  them.     Rice  v.  Evansville,  108  Ind.  7. 

In  an  action  for  negligence  where  In   this  case   Elliott,  J.,   said:    'The 
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The  Findings  Most  Be  Sufficient  of  Themselves,  or  when  taken  together 
with  the  facts  admitted  by  the  pleadings,  to  establish  or  defeat 
the  right  of  recovery,  or  judgment  will  not  be  granted  thereon 
against  the  general  verdict.1 

Finding  on  Single  Point.  —  Frequently  a  special  finding  on  a  single 
point  may  determine  the  whole  case,  and  under  such  circum- 
stances a  special  finding  will  control  any  general  verdict  to  the 
contrary.* 

Bat  Where  the  Special  Findings  Do  Hot  Have  This  Controlling  Effect,  as  where 
they  do  not  include  issues  which  if  found  for  the  other  party 
would  sustain  a  general  verdict  in  his  favor,  the  special  findings 
cannot  be  deemed  inconsistent  with  the  general  verdict.8 

facts  found  by  the  jury  in  this  case,  recovery  at  all,  the  fact  so  found  con- 
even  if  there  were  no  general  verdict  trols  the  general  verdict.  Cleveland, 
against  appellant,  would  not  warrant  a  etc.,  R.  Co.  v.  Johnson,  7  Ind.  App. 
judgment  in  his  favor  on  the  ground  441. 

assumed  in  the  argument  we  are  here  3.  McDermott  v.  Highy,  23  Cal.  490. 
discussing,  and  with  the  general  ver-  Verdict  Supported  by  Issues Hot  Covered 
diet  confronting  him  it  is  legally  im-  by  Findings.  —  Where  the  special  find- 
possible  for  him  to  succeed.'  "  Shuck  ings  of  a  jury  in  answer  to  interroga- 
te. State,  136  Ind.  73.  tones  do  not  embrace  and   cover  all 

1.  Iowa.  —  Davenport  Sav.  Fund,  the  issues,  and  are  not  inconsistent 
etc.,  Assoc,  v.  North  American  F.  Ins.  with  a  general  verdict  rendered  for  the 
Co.,  16  Iowa  74;  Lamb  v.  First  Presb.  plaintiff  as  to  issues  not  covered  by 
Soc,  20  Iowa  127;  Hardin  v.  Bran-  them,  the  defendant  will  not  be  entitled 
ner,  25  Iowa  364;  Bills  v.  Ottumwa,  to  judgment  thereon,  though  they  be 
35  Iowa  107;  Crouch  v.  Deremore,  inconsistent  with  the  general  verdict 
59  Iowa  43;  Hammer  v.  Chicago,  etc.,  as  to  the  issues  covered  by  them.  To- 
R.  Co.,  61  Iowa  56;  Conners  v.  Bur-  ledo,  etc.,  R.  Co.  v.  Milligan,  52  Ind. 
lington,    etc.,    R.   Co.,   71   Iowa  490;  506. 

Kerr  v.  Keokuk  Water- Works  Co.,  95  Where  the  general  verdict  returned 

Iowa  513.  by  the  jury  is  for  a  smaller  sum  than 

New  York.  —  Birckhead  v.  Brown,  5  what  would  seem  to  be  warranted  by 

Hill  (N.  Y.)  634;  Sisson  v.  Barrett.  2  its  special  findings,  it  will  not  be  set 

N.  Y.  406;  Barto  v.  Himrod,  8  N.  Y.  aside  as  inconsistent  with  the  latter, 

483.  where,   under  the  evidence,  the  jury 

Ohio.  —  Leach    v.  Church.   10  Ohio  may  have  based  its  verdict  upon  its 

St.   148;    Reber    v.   Columbus   Mach.  findings  of  facts  not   covered   by  its 

Mfg.  Co.,  12  Ohio  St.  175.     Under  this  special  findings.     Kemper  v.  Burling- 

rule  the  defendant  would  be  entitled  to  ton,  81  Iowa  354. 

judgment  notwithstanding  a  general  When  the  facts  found  are  only  such 
verdict  for  the  plaintiff  if  it  appeared  as  to  preclude  a  recovery  upon  one 
by  the  special  findings  either  that  the  branch  of  a  case,  and  no  facts  are 
plaintiff  had  failed  to  establish  some  found  which  would  preclude  a  recovery 
fact  essential  to  his  right  of  recovery  upon  another  branch,  it  will  be  pre- 
or  that  some  fact  which  defeated  such  sumed  that  the  jury  based  its  verdict 
right  was  established.  Conners  v.  upon  the  branch  as  to  which  no  facts 
Burlington,  etc.,  R.  Co.,  71  Iowa  490.  were  found  inconsistent  with  the  gen- 
All  Issues  Need  Wot  Be  Covered.  —  Jt  is  eral  verdict.  Cleveland,  etc.,  R.  Co. 
not  necessary  in  order  to  defeat  a  re-  i>.  Johnson,  7  Ind.  App.  441. 
covery  that  the  special  findings  should  Separate  Paragraphs  of  Complaint.  — 
cover  all  the  issues  raised  by  the  Where  there  is  a  general  verdict  for 
pleadings.  Cronk  u.  Chicago,  etc.,  R.  the  plaintiff,  accompanied  by  answers 
Co.,  3  S.  Dak.  93.  to    interrogatories,   a  motion   by  the 

2.  Single  Fact  Controlling.  —  McDer-  defendant  for  judgment  non  obstante  on 
mott  v.  Higby,  23  Cal.  490.  specified  paragraphs  of  the  complaint 

Wherever  a  fact  is  found  in  answer  should  be  overruled,  if  the  answers  are 
to  an  interrogatory  which  precludes  a    not    inconsistent  with   the    plaintiff's 
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Distinction  in  Application  of  Bole  to  Plaintiff  and  Defendant.  —  Obviously  a 
finding  as  to  a  single  fact  will  more  often  be  sufficient  to  defeat 
a  recovery  by  the  plaintiff  than  to  establish  his  right  to  an  affirma- 
tive judgment  against  a  general  verdict  for  the  defendant.  This 
distinction  runs  through  the  cases,  though  it  does  not  seem  to  be 
expressly  stated  in  any  of  them.1 

(e)  Immaterial  Finding!.  —  To  justify  a  judgment  on  special  findings 
notwithstanding  the  general  verdict,  the  former  must  be  incon- 
sistent with  the  latter  on  matters  material  to  the  issue.2  Where 
the  facts  found  are  immaterial  without  a  further  finding  of  fact, 
and  the  latter  fact  does  not  appear  in  the  pleadings,  judgment 
non  obstante  .will  not  be  rendered.* 

(f)  Finding!  of  Evidentiary  Facte.  —  A  special  finding  of  mere  evi- 
dentiary facts  has  no  controlling  effect  upon  the  general  verdict,4 

right  to  recover  on  either  of  such  para-  and  the  sufficiency  of  the  answer  is  not 

graphs.     Frazer  v.  Boss,  66  Ind.  I.  assailed  by  demurrer  or  otherwise  and 

1.  In  order  to  entitle  the  plaintiff  to  the  special  findings  establish  the  de- 
a  judgment  on  the  special  findings  not-  fense  set  up,  a  motion  for  judgment 
withstanding  the  general  verdict,  all  for  the  defendant  non  obstante  veredicto 
material  facts  must  appear  in  the  find-  should  be  sustained  without  regard  to 
ings.  Croy  v.  Louisville,  etc.,  R.  Co.,  the  sufficiency  of  the  facts  pleaded  to 
97  Ind.  126.  constitute  a  defense,  as  in  such  a  case 

"  Where  a  plaintiff  asks  a  judgment  all  defects  are  waived,  and  the  plead- 
on  the  special  findings  notwithstand-  ing,  for  the  purposes  of  the  case,  is 
ing  the  general  verdict,  he  will  fail  un-  treated  as  sufficient.  Martin  p.  Widner, 
less  all  the  findings  are  favorable  to  91  Iowa  459. 

him;  for  if  some  are  favorable  and  When  Failure  to  Find  Hot  Inconsistent, 
some  are  unfavorable,  he  cannot  escape  — A  failure  of  the  jury  to  return 
the  force  of  the  general  verdict."  Rice  special  findings  is  not  inconsistent 
v.  Evansville,  108  Ind.  it  [fiifag'Redels-  with  the  general  verdict,  where,  had 
heimer  v.  Miller,  107  Ind.  485;  Davis  the  answer  been  explicit  and  categori- 
ze Reamer,  105  Ind.  318;  Hereth  v.  cal,  one  way  or  the  other,  the  general 
Hereth,  100  Ind.  35,  and  cases  cited :  In-  verdict  would  nevertheless  have  stood. 
dianaCarCo.  v.  Parker,  100  Ind.  181].  McMarshall  ?<.  Chicago,  etc.,  R.  Co., 

Where    There    Is    a    General    Verdict  80  Iowa  757. 

Against  the  Party  Having  the  Burden  of  8.  West  v.  Cavins,  74  Ind.  265. 

the  Issue,  he  is  not  entitled  to  a  judg-  4.  Terre  Haute,  etc.,  R.  Co.  v.  Voel- 

ment  on  the  special  findings  unless  all  ker,  129  111.  540;  Ohio,  etc.,  R.  Co.  v. 

the  facts  essential  to  a  recovery  by  him  Ramey,  39  111.  App.  412;  Stein  v.  Chi- 

appear  in  the  answers  of  the  jury  and  cago,    etc.,   R.    Co.,   41    111.  App.   38; 

are    irreconcilable    with    the   verdict.  Chapin  v.  Clapp,  29  Ind.  614;  Farley 

Rice  v.  Evansville,  108  Ind.  7.  v.  Eller,  40  Ind.  319;  Mutual  Ben.  L. 

2.  Adams  v.  Cosby,  48  Ind.  153;  Ed-  Ins.  Co.  v.  Cannon,  48  Ind.  264;  Cook 
wards  v.  Applegate,  70  Ind.  325;  Mc-  v.  Howe,  77  Ind.  442;  Indianapolis, 
Clure  v.  McClure.  74  Ind.  108;  West  v.  etc.,  R.  Co.  v.  Lewis,  119  Ind.  218; 
Cavins,  74  Ind.  265;  Indianapolis  v.  Hardin  v.  Branner,  25  Iowa  364. 
Kollman,  79  Ind.  504;  Carver  v.  Leedy,  When  Evidentiary  Faot  May  Be  Control- 
80  Ind.  335;  Ft.  Wayne,  etc.,  R.  Co.  ling.  —  In  order  that  the  finding  may 
v.  O'Keefe,  4  Ind.  App.  249;  Jewell  v.  be  inconsistent  with  the  general  ver- 
Sullivan,  5  Ind.  App.  188;  McElfresh  diet  the  fact  found  must  be  in  its 
r.  Guard,  32  Ind.  408;  Hardin  v.  Bran-  nature  controlling.  This  can  never  be 
ner,  25  Iowa  364;  Liston  v.  Central  the  case  with  a  mere  evidentiary  fact 
Iowa  R.  Co.,  70  Iowa  714;  Whalen  v.  unless  it  be  such  a  fact  that  from  it  the 
Chicago,  etc.,  R.  Co.,  75  Iowa  568;  existence  or  nonexistence  of  the  ulti- 
Williams  v.  Eikenberry,  22  Neb.  270.  mate  fact   necessarily   follows.      Chi- 

Fact  Treated  as  Material  in  Pleadings,  cago,  etc.,  R.  Co.  v.  Dunleavy,  129 
—  Where  a  special  defense  is  pleaded     111.  132. 
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and  cannot  be  said,  in  any  legal  sense,  to  be  inconsistent 
therewith.1 

(g)  Findings  Beyond  Issues.  —  Special  findings  as  to  matters  outside 
of  the  issues  will  not  control  the  general  verdict.* 

(h)  Uncertain  Findings.  —  If  the  special  finding  be  so  uncertain 
that  its  meaning  cannot  be  definitely  ascertained,  judgment 
cannot  be  rendered  upon  it  in  opposition  to  a  general  verdict.3 

(i)  Contradictory  Findings.  —  Contradictory  answers  by  the  jury  to 
interrogatories,  the  general  verdict  being  in  due  form,  will  not 
justify  a  judgment  against  the  general  verdict.4     It  is  only  where 

1.  Elgin,  etc.,  R.  Co.  v.  Raymond,     335;  Grand  Rapids,  etc.,  R.  Co.  v.  Mc- 
148   111.   241;    Hardin   v.   Branner,  25     Annally,  98  Ind.  412. 

Iowa  364.  4.  Indiana,  —  Byram  v.  Galbraith, 
"A  Fact  Which  Merely  Tends  to  Prove  75  Ind.  134;  Carver  v.  Leedy,  80  Ind. 
a  Fact  in  Issue  without  actually  proving  335;  Keesling  v.  Ryan,  84  Ind.  89; 
ii  cannot  be  said  to  be  in  any  legal  Strecker  v.  Conn,  90  Ind.  469;  North- 
sense  inconsistent  with  a  general  ver-  Western  Mut.  F.  Ins.  Co.  v.  Blanken- 
dict,  whatever  that  verdict  may  be."  ship,  94  Ind.  535;  Grand  Rapids,  etc., 
Treffert  v.  Ohio,  etc.,  R.  Co.,  36  111.  R.  Co.  v.  McAnnally,  98  Ind.  412; 
App.  95.  Hereth  v.  Herein,  100  Ind.  35;  Wabash 

2.  Indianapolis  v.  Kollman,  79  Ind.  R.  Co.  v.  Savage,  no  Ind.  156;  Rice 
504;  Keesling  v.  Ryan,  84  Ind.  89.  v.  Man  ford,  no  Ind.  596;  Bechdolt  v. 

8.  Comer  v.  Himes,  49  Ind.  482;  In-  Grand  Rapids,  etc.,  R.  Co.,  113  Ind. 

dianapolis,  etc.,  R.  Co.  z>.  McCaffrey,  343;  Chicago,  etc.;  R.  Co.  v.  Ostrander, 

62  Ind.  552;  Scheible  v.  Law,  65  Ind.  116  Ind.  259;  Smith  v.  Heller,  119  Ind. 

332;  Byram  v.  Galbraith,  75  Ind.  134;  212;  Kirkpatrick  v.  Reeves,   121   Ind. 

Carver  v.  Leedy,  80  Ind.   335;  Grand  280;    Gates   v.   Scott,    123    Ind.    459; 

Rapids,  etc.,  R.  Co.  v.  McAnnally,  98  Matchett  v.  Cincinnati,  etc.,   R.   Co., 

Ind.   412;    Sanders  v.   Weelburg,  107  132  Ind.  334;  Shuck  v.  State,  136  Ind. 

Ind    266;    Rice  v.  Manford,  no  Ind.  63;  Ohio,  etc.,  R.  Co.  v.  Heaton,  137 

596;  Shuck  v.  State,  136  Ind.  63;  Haf-  Ind.  1;  Helton ville  Mfg.  Co.  v.  Fields, 

field  v.  Pain,  17  Ind.  App.  347;    Mis-  138  Ind.  58;  Ft.  Wayne  v.  Patterson, 

souri  Pac.   R.  Co.  v.  Holley,  30  Kan.  3  Ind.  ApD.  34;  Evansyille,  etc.,  R.  Co. 

472.  p.   Maroh   ,  6  Ind.   App.  646;   Grand 

Uncertainty  of  Answer  or  Finding.—  Rapids,  etc.,  R.  Co.  v.  Ellison.  117  Ind. 

Where  the  special  finding  of  a  jury,  on  234;    Toledo,  etc.,  R.  Co.  v.  Adams, 

account  of  the  language  of  an  inter-  131  Ind.  38. 

rogatory  and    the  answer  thereto,  is  Iowa,  —  Bills  v.  Ottumwa,  35  Iowa 

so  uncertain  that  its  meaning  cannot  107. 

be  definitely  ascertained,  such  special  Kansas.  —  Minneapolis    Harvester 

finding  will  not  warrant  the  court  in  Works  Co.  v.  Cummings,  26  Kan.  367; 

disregarding  the  general   verdict  and  Shoemaker  v.  St.  Louis,  etc.,  R.  Co., 

rendering  judgment  on  the  special  find-  30  Kan.  359;  Missouri  Pac.  R.  Co.  v. 

ing.    Comer   v.  Himes,  49  Ind.  482,  Holley,   30   Kan.   465;  Deatherage  v. 

citing  Ridgeway  v.  Dearinger,  42  Ind.  Henderson,  43  Kan.  684. 

157;  Campbell  v.  Dutch,  36  Ind.  504;  Michigan.  —  Foster    v.   Gaffield,   34 

Amidon  v.  Gaff.  24  Ind.  128.    See  also  Mich.  356. 

Scheible  v.  Law,  65  Ind.  343.  Nebraska.  — Williams  v.  Eikenberry, 

A   judgment    notwithstanding     the  22  Neb.  210. 

general   verdict  will  not  be   rendered  Wisconsin.  —  Haas  v.  Chicago,  etc., 

on  a  special  finding  of  facts  which  is  R.   Co.,  41   Wis.   44;    Cotzhausen   v. 

vague   and  indefinite  and   not  so  in-  Simon,  47  Wis.   103;  Fick  v.  Mulhol- 

consistent  with  the  general  verdict  as  land,  48  Wis.  310. 

to  control.    Sanders  v.  Weelburg,  107  Findings  Held  Hot  Inconsistent  or  Con- 

Ind.   266,   citing  Amidon   v.   Gaff,   24  tradiotory.  —  Where    on   issues   raised 

Ind.   128;  Detroit,  etc.,  R.  Co.  v.  Bar-  by   the   allegations   in   two  causes  of 

ton,  61  Ind.  293;  Woollen  v.  Wishmier,  action  —  one  on  a  special  contract  and 

70  Ind.  108;  Carver  v.  Leedy,  80  Ind.  the  other  on  a  quantum  meruit — with 
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the  uncontradicted  and  consistent  answers  entitle  a  party  to  a 
judgment  that  they  will  prevail  against  the  general  verdict,1 
because,  as  has  been  seen,  contradictory  findings  destroy  each 
other.2 

The  Court  Will  Hot  Strain  a  Point  to  Harmoniie  the  Aniwen  and  frame  a 
theory  upon  which  the  answers  can  be  pronounced  as  a  whole 
inconsistent  with  the  general  verdict.3 

Ho  Intelligent  Consideration  Shown.  —  Where,  however,  the  answers 
to  the  interrogatories  are  so  inconsistent  and  contradictory  with 
each  other  and  the  general  verdict  as  to  show  that  the  jury  gave 
no  intelligent  consideration  to  the  matter,  a  new  trial  should  be 
granted.4 

(J)  Conclusions.  —  A  finding  which  consists  merely  of  conclusions, 
as  distinguished  from  a  finding  of  fact,  will  not  control  the  gen- 
eral verdict.5  Where  the  answer  to  an  interrogatory  is  more  a 
conclusion  of  law  than  a  finding  of  fact,  it  is  not  substantially 
inconsistent  with  the  general  verdict.* 

(k)  Findings  and  Verdict  for  Same  Party.  —  There   may   be  an  incon- 

the  corresponding  denials  in  the  an-  fact  as  an  essential  element  of    his 

swer,  the  jury  found  that  the  plaintiffs  cause  of  action.     The  general  verdict 

had  not  complied  with  the  terms  of  the  finds  all  facts  in  favor  of  the  party  for 

written   contract,   and   the  defendant  whom  it  is  given,  unless  the  answers 

was  not  indebted  to  them  thereon,  but  affirmatively  show  that  such  facts  do 

that  the   defendant  was  indebted   to  not  exist  or  were  not  proved.     Matchett 

them  for  work  and  labor  done  for  the  v.  Cincinnati,  etc.,  R.  Co.,  132  Ind.  334. 

amount  claimed,  the  findings  were  not  "  Where  answers  to  interrogatories 

inconsistent  or  contradictory.      Simp-  antagonize  and  practically  destroy  each 

son  v.  Carolina  Cent.   R.  Co..  112  N.  other,  the  general  verdirt  remains  un- 

Car.  763.  impaired  and  controls  the  judgment.*' 

Immaterial  Finding.  —  A  special  find-  Wabash   R.   Co.   v.  Savage,  no  Ind. 

ing  that  is   immaterial   in   itself  and  156,  citing  Baltimore,  etc.,   R.  Co.   t. 

based  on  an  erroneous  instruction  does  Rowan,  104  Ind.  88. 

not  preclude  the  right  to  a  judgment  A  judgment  rendered  upon  the  spe- 

on   the  other  findings.     Detroit,  etc.,  rial  findings  of  a  jury  which  are  incon- 

R.  Co.  v.  Hayt,  55  Mich.  347.  sistent  and  conflicting  and  against  the 

1.  Smith  v.  Heller,  119  Ind.  212.  preponderance  of  the  evidence  is  erro- 

"  Contradictory  Answers  May  Nullify  neous.     Deatherage  ?.  Henderson,  43 

Each  Other,  but  they  do  not  overturn  Kan.  684. 

the  general  verdict.     It  is  only  where  2.  See  supra,   VII.   4.   a.     To  Each 

the  facts  stated  in  the  answers  affirma-  Other, 

tively  make  a  case  against  which  the  3.  Missouri  Pac.  R.  Co.  v.  Holley,  30 

general  verdict  cannot  stand  that  judg-  Kan.    465.     See    also    infra,    VII.    5. 

ment  will  go  upon   the  answers;  this  Construction  of  Answers, 

result  does  not  follow  where  the  find-  4.  See  infra,  VIII.  New  Trial. 

ings  are  contradictory  and  self-destruc-  6.  Bechdolt  v.  Grand  Rapids,  etc., 

live.'*     Strecker  v.  Conn,  90  Ind.  469.  R.  Co.,  113  Ind.  343. 

Answers    to     interrogatories     can-  Ignoring  Conclusions.  —  General  find- 

not  control  the  general  verdict  if  they  ings    which    are    simply    conclusions 

are  contradictory,  although  the  verdict  drawn  by  the  jury  from  the  facts  found 

may  be  in  irreconcilable  conflict  with  in  the  answer  to  the  specific  questions 

some  of   the  answers.      If,    however,  may  be   wholly   ignored.       Atchison, 

the  answers    state    fully  and   without  etc.,    R.    Co.   v.  Brown,  2  Kan.  App. 

material   contradiction    a    fact   which  604,  2  Am   &  Eng.  R.  Cas.  N.  S.  113. 

clearly  defeats  a  recovery,  the  judgment  6.  Davis   v.  Reamer,   105   Ind.  318, 

must  necessarily  be  against  a  plaintiff  citing  Indianapolis,  etc.,  R.  Co.c.  Bush, 

who  is  compelled  to  establish  such  a  101  Ind.  582. 
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sistency  between  the  general  verdict  and  the  answers  to  inter- 
rogatories although  the  general  verdict  is  favorable  to  the  party 
who  craves  judgment  on  the  answers.1  Thus  if  the  special  find- 
ings show  that  the  plaintiff  is  entitled  to  a  smaller  sum  than  that 
found  by  the  general  verdict,  the  judgment  should  be  entered  for 
the  smaller  sum.2  And  on  the  other  hand,  if  the  special  findings 
show  that  he  is  entitled  to  a  larger  sum  than  that  allowed  by  the 
general  verdict  he  is  entitled  to  judgment  for  the  larger  sum.8 

5.  Construction  of  Answers  —  a.  To  Support  Verdict.  — 
Special  findings  will  be  construed,  if  possible,  so  as  to  support 
the  general  verdict.4     Unless  it  affirmatively  appears  that  the 

1.  Brickley  v.  Weghorn,  71  Ind.  497;  port,  76  Ind.  498;  Pittsburgh,  etc.,  R. 
Froman  v.  Rous,  83  Ind.  94;  Schaffner  Co.  v.  Martin,  82  Ind.  476;  Strecker  v. 
v.  Ktfber,  2  Ind.  App.  409.  Conn,   90   Ind.  469;  Kuhns  v.  Gates, 

2.  McCormack  v.  Stlowalter,  11  Ind.  92  Ind.  66;  Croy  v.  Louisville,  etc.,  R. 
App.  98;  Leavenworth,  etc.,  R.  Co.  v.  Co.,  97  Ind.  126;  McCormick  Harvest* 
Wilkins,  45  Kan.  674.  ing  Mach.  Co.  v.  Gray,  100  Ind.  285; 

In  Condemnation  Prooeedings  where  the  Perry  v.  Makemson,  103  Ind.  300; 
value  of  the  land  actually  taken  and  Davis  v.  Reamer,  105  Ind.  318;  Me- 
ttle depreciation  of  the  whole  tract  as  Comas  v.  Haas,  107  Ind.  512;  Redels- 
reiurned  by  the  special  findings  are  heimer  v.  Miller,  107  Ind.  485;  Ft. 
less  than  the  amount  of  the  general  Wayne,  etc.,  R.  Co.  v.  Beyerle,  no 
verdict,  the  special  findings  must  con-  Ind.  100;  Greenfield  v.  Slate,  113  Ind. 
trol.  St.  Louis,  etc.,  R.  Co.  v.  Mc-  597;  Louisville,  elc,  R.  Co.  v.  Stom- 
Auliffe,  43  Kan.  185,  wherein  the  mel,  126  Ind.  35;  Diamond  Plate  Glass 
judgment  was  reversed  with  ins  true-  Co.  v.  De  Hority,  143  Ind.  381;  Baldwin 
tions  to  the  lower  court  to  enter  judg-  v.  Shill,  3  Ind.  App.  291;  McNabb  v. 
ment  for  the  amount  of  the  special  Clipp,  5  Ind.  App.  204;  Chicago,  etc., 
findings  instead  of  the  amount  of  the  R.  Co  v.  Smith,  6  Ind.  App.  262; 
general  verdict.  Frazer  v.  Boss,  66  Ind.  1. 

3.  Brickley  v.  Weghorn,  71  Ind.  497;  Iowa.  —  Hardin  v.  Branner,  25  Iowa 
Froman  v.  Rous,  83  Ind.  94;  Schaffner  364;  Clark  v.  Warner,  32  Iowa  219; 
v.  Kflber,  2  Ind.  App.  409.  Mershon  v.  National  Ins.  Co.,  34  Iowa 

If  a  party  believes  himself  entitled  87;   Conners  v.    Burlington,    etc.,    R. 

upon  the  answers  to  interrogatories  to  Co.,  71  Iowa  490;  Johnson  v.   Miller, 

more  than  is  awarded  by  (he  general  82  Iowa  693. 

verdict,  he  should  move  for  judgment  Kansas. —  Simpson    v.    Greeley,    8 

upon  the  answers  for  the  sum  to  which  Kan.  586;  Partonier  v.  Pretz,  24  Kan. 

he  is  entitled   by  them.     Brickley  v.  238;  Kansas  Cily,  etc.,  R.  Co.  v.  Philli- 

Weghorn,  71  Ind.  497.  bert,  25  Kan.  582;  Mays  v.  Foster,  26 

4.  California. — Alhambra  Addition  Kan.  518;  Missouri  Pac.  R.  Co.  v. 
Water  Co.  v.  Richardson,  72  Cal.  598.  Holley.  30  Kan.  465;  Shoemaker  v.  St. 

Illinois.  —  Chicago,  etc.,   R.    Co.  v.  Louis,  etc.,  R.  Co.,  30  Kan.  359;  Atchi- 

Dunleavy,    129    111.    132;     Barnes    v.  son,  etc.,  R.  Co.  v.  Brown,  33  Kan.  757: 

Rembarz,   150  111.   192;  Smith  v.  Mc-  St.  Louis,  etc.,  R.  Co.  v.  Ritz,  33  Kan. 

Carthy,  33  111.  App.  176;. Stein  v.  Chi-  404;  Solomon  R.  Co.  v.  Tones,  34  Kan. 

cago,  etc.,  R.  Co.,  41  111.  App.  38.  443;  Clark  v.  Missouri  Pac.  R.  Co.,  35 

Indiana.  —  A  mi  don  v.  Gaff,  24  Ind.  Kan.  350;  German  Ins/Co.  v.  Smelker, 

128;    Chapin  v.   Clapp,    29   Ind.   614;  38  Kan.  285;    Central   Branch   Union 

Ridgeway  v.  Dearinger,  42  Ind.    157;  Pac.  R.  Co.  v.  Andrews,  41  Kan.  370; 

Indianapolis,  etc.,  R.  Co.  v.  Stout,  53  Bevens  v.  Smith,  42  Kan.  250;  Union 

Ind.  143;  Indianapolis,  etc.,  R.  Co.  v.  Pac.    R.    Co.   v.    Fray,   43    Kan.    750; 

McCaffrey,  62  Ind.  552;    Salander  v.  Stevens  v.  Matthewson,  45  Kan.  594; 

Lockwood,     66     Ind.     285;     Higgins  Kansas  City  t/.  SI  angstrom,  53  Kan.  431. 

v.   Kendall,   73   Ind.   522;  McClure  v.  Michigan.  —  Foster  v.    Gaffield,   34 

McClure,  74  Ind.  108;  By  ram  v.  Gal-  Mich.  356. 

braith,    75    Ind.    134;    McCallister    v.  Utah.  —  Warner    v.    U.    S.    Mutual 

Mount,  73  Ind.  559;  Stevens  v.  Logans-  Ace.  Assoc,  8  Utah  431. 
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facts  specially  found  are  irreconcilably  in  conflict  with  the  general 
verdict,  the  latter  must  control.1 

All  Beasonable  Presumptions  Will  Bo  Indulged  in  Favor  of  the  General  Verdict, 
but  nothing  will  be  presumed  in  aid  of  the  special  findings.* 

If  the  Finding!  Can  by  Any  Seasonable  Hypothesis  Be  Beoonoiled  with  the 
general  verdict,  the  latter  will  control.3     The  findings,  in  order 

cago,  etc.,  R.  Co.  v.  Hedges,  118  Ind. 
5;  Smith  v.  Heller,  119  Ind.  212;  In- 
dianapolis,  etc.,  R.  Co.  v.  Lewis,  119 
Ind.  218;  Kirkpatrick  v.  Reeves,  121 
Ind.  280;  Lock  wood  v.  Rose,  125  Ind. 
588;  Posey ville  v.  Lewis,  126  Ind.  80; 
Shoner  v.  Pennsylvania  Co.,  130  Ind. 
170;  Toledo,  etc.,  R.   Co.  r.  Adams, 

131  Ind.  38;  Louisville,  etc.,  R.  Co.  v. 
Summers,  131  Ind.  241;  British  Ameri- 
can Assur.  Co.  v.  Wilson,  132  Ind.  278; 
Matchett  v.   Cincinnati,  etc.,  R.  Co., 

132  Ind.  334;  Cincinnati,  etc..  R.  Co. 
v.  Smock,  133  Ind.  411;  Louisville, 
etc.,  R.  Co.  v.  Schmidt,  134  Ind.  16; 
Shuck  v.  State,  136  Ind.  63;  Ohio,  etc., 
R.  Co.  1.  Heaton,  137  Ind.  1;  Evans- 
ville,  etc.,  R.  Co.  v.  Gilmore,  1  Ind. 
App.  468;  Jacquay  v.  Hartzell,  1 
Ind.  App.  500;  Hoffman  v.  Toll,  2  Ind. 
App.  287;  Evansville  v.  Th acker,  2 
Ind.  App.  370;  Schaffner  v.  Kober,  2 
Ind.  App.  409;  Ft.  Wayne  v.  Patterson, 
3  Ind.  App.  34;  Gaar  v.  Rose,  3  Ind. 
App.  269;  Block  v.  Haseliine,  3  Ind. 
App.  491;  Evansville,  etc.,  R.  Co.  v< 
Weikle,  6  Ind.  App.  340;  Evansville, 
etc.,  R.  Co.  v.  Marohn,  6  Ind.  App. 
646;  Cleveland,  etc.,  R.  Co.  v.  John- 
son, 7  Ind.  App.  441;- Rittenhause  v. 
Knoop,  9  Ind.  App.  126;  Lake  Erie, 
etc.,  R.  Co.  v.  McHenry,  10  Ind.  App. 

525. 
Iowa.  —  Kemper  v.   Burlington,   81 

Iowa  354. 

Michigan.  —  Foster  v.  Gaffield,  34 
Mich.  356. 

West  Virginia.  —  Peninsular  Land 
Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co., 
35  W.  Va.  666. 

3.  Illinois.  —  Stein  v.  Chicago,  etc., 
R.  Co.,  41  111.  App.  38;  Pahlman  v. 
Taylor,  75  111.  630;  Smith  v.  McCarthy, 
33  111.  App.  176. 

Indiana.  —  Grand  Rapids,  etc.,  R. 
Co.  v.  Ellison,  117  Ind.  234;  Higbee  &. 
Moore,  66  Ind.  263;  Higgins  v.  Kendall, 
73  Ind.  522;  Byram  v.  Galbraith,  75  Ind. 
134;  Stevens  1.  Logansport,  76  Ind. 
498;  Baldwin  v.  Shuter,  82  Ind.  560; 
Bishop  v.  Redmond,  83  Ind.  157;  Lou- 
thain  v.  Miller,  85  Ind.  161;  Kuhnsc. 
Gales,  92  Ind.  66;  North  Western  Mut. 
L.  Ins.  Co.  v.  Heimant:,  93  Ind.  24; 
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West  Virginia.  —  Peninsular  Land 
Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co., 
35  W.  Va.  666. 

If  the  Special  Findings  Can  Be  Beoon- 
oiled wilh  the  general  verdict,  it  is  the 
duty  of  the  court  to  uphold  the  gen- 
eral verdict.  Diamond  Plate  Glass 
Co.  v.  De  Hority,  143  Ind.  381,  citing 
Ridgeway  v.  Dearinger,  42  Ind.  157; 
Indianapolis,  etc.,  R.  Co.  v.  Stout,  53 
Ind.  143;  Byram  v.  Galbraith,  75  Ind. 
134;  Shuck  v.  Stale,  136  Ind.  63. 

Construction  of  Uncertain  Finding. — 
Where  a  finding,  either  regarded  by 
itself  or  in  the  light  of  other  findings, 
is  not  specific  and  certain,  and  the  jury 
is  discharged  without  any  objection  to 
it  or  any  effort  to  have  it  made  specific 
and  certain,  it  will  thereafter  be  con- 
strued against  the  party  in  whose  favor 
it  is  found.  Kansas  Pac.  R.  Co.  v. 
Pointer,  14  Kan.  37. 

Where  the  Special  Verdict  Is  Suscepti- 
ble of  Two  Constructions,  of  which  one 
supports  the  general  verdict  and  the 
other  does  not,  that  construction  which 
sustains  the  general  verdict  will  be 
given  to  the  special  verdict  upon 
appeal.  Warner  v.  U.  S.  Mutual  Ace. 
Assoc,  8  Utah  431. 

1.  Cox  v.  Ratcliffe,  105  Ind.  374. 
See  also  supra%  VII.  4.  b.  (2)  (b)  Affirma- 
tive Showing  of  Inconsistency  on  Rec- 
ord. 

2.  Indiana.  —  Frazer  v.  Boss,  66  Ind. 
1;  McCallister  v.  Mount,  73  Ind.  559; 
Cook  v.  Howe,  77  Ind.  442;  Chambers 
v.  Chambers,  78  Ind.  400;  Hill  v. 
Perry,  82  Ind.  28;  Pittsburgh,  etc.,  R. 
Co.  v.  Martin,  82  Ind.  476;  Baldwin 
v.  Shuter,  82  Ind.  560;  Lassiler  v. 
Jackman,  88  Ind.  118;  Baltimore,  etc., 
K.  Co.  v.  Rowan,  104  Ind.  88;  Cox 
v  Ratcliffe,  105  Ind.  374;  Sanders  v. 
We  el  burg,  107  Ind.  266;  McComas 
v.  Haas,  107  Ind.  512;  Rice  v.  Evans- 
ville, 108  Ind.  7;  Porter  v.  Waltz,  108 
Ind.  40;  Ft.  Wayne,  etc.,  R.  Co.  v. 
Beyerle,  tio  Ind.  100;  Rice  v.  Manford, 
no  Ind.  506;  Cincinnati,  etc.,  R  Co. 
f.  Clifford,  113  Ind.  460;  Greenfield  v. 
State,  113  Ind.  597,  citing  Redelsheimer 
v.  Miller,  107  Ind.  485.  Chicago,  etc., 
R.  Co.  v,  Ostrander,  116  Ind.  259,  Chi- 


C7 


Answers  to  SPECIAL  INTERROGATORIES.     Interrogator!**. 

to  control,  must  exclude  every  theory  upon  which  the  verdict 
may  stand.1 

Taking  Entire  Record  into  Consideration.  —  Where  the  general  verdict 

of  a  jury  and  the  special  findings  of  fact  can  be  harmonized  and 
made  to  agree  by  taking  into  consideration  the  entire  record  of 
the  case  and  construing  it  liberally  for  that  purpose,  it  is  the  duty 
of  the  court  so  to  harmonize  them.2  The  pleadings  and  instruc- 
tions piay  be  examined  in  connection  with  the  verdict  and  the 
other  special  findings,*  but,  as  has  been  seen,  no  reference  can 
be  made  to  the  evidence  actually  adduced  at  the  trial.4 

If  by  Any  Conceivable  Evidence  Admissible  under  the  issues  the  special 

findings  can  be  reconciled  with  the  general  verdict,  the  general 
verdict  must  prevail.* 

Croy  v.  Louisville,  etc.,  R.  Co.,  97  Ind.  warrant  a  suspicion  of  the  plaintiff's 

126;  Pennsylvania  Co.  v.  Smith,  98  Ind.  guilt  of  the  crime  of  larceny,  but  not 

42;  Perry  v,  Makemson,  103  Ind.  300;  such  as  to  lead  to  a  belief  of  guilt.     It 

Baltimore,  etc.,  R.  Co.  v.  Rowan,  104  was  held  that  there  was  no  manifest 

Ind.   88;  Redelsheimer  v.   Miller,   107  inconsistency  between  these  findings 

Ind.  485;  Rice  v.   Manford,   no  Ind.  and  a  general  verdict  for  the  plaintiff, 

596;  Lock  wood  v.  Rose,  125  Ind.  588;  as   they   were   reconcilable   upon  the 

Ohio,  etc.,  R.  Co.   v.  Trowbridge,  126  theory  that  the  defendant  did  not  be- 

Ind.  391;  Sboner  v.  Pennsylvania  Co.,  lieve  the  plaintiff  guilty.    Johnson  v. 

130  Ind.  170;  Louisville,  etc.,  R.  Co.  Miller,  82  Iowa  693. 

v.  Summers,  131  Ind.  241;  Cincinnati,  2.  Bevens  v.  Smith,  42  Kan.  250. 

etc.,  R.  Co.  v.  Smock,  133  Ind.  411;  3.  Hazard  Powder  Co.  v.  Viergutz, 

Woollen   v.   Wishmier,    70    Ind.    108;  6  Kan.  471. 

Carver  v.   Leedy,  80  Ind.  335;  Shuck  4.  See  supras  VII.  4.  b.  (2)  (6)  Ajfirma- 

v.  State,   136  Ind.   63;  Ohio,   etc.,   R.  tive   Showing  of  Inconsistency  on  Kfc- 

Co.  v.  Heaton,  137  Ind.  1;  Evansville,  ord. 

etc.,  R.  Co.  v.  Gilmore,  1  Ind.  A  pp.  6.  Presumption  as  to  Evidence. —  Pitts- 

468;  Sheeks  v.   Fillion,   3   Ind.   App.  burgh,  etc.,  R.  Co.  v.  Martin,  82  Ind. 

262;  Gaar  v.  Rose,  3  Ind.   App.  269;  476. 

Jewell   v.   Sullivan,  5  Ind.  App.  188;  Where  the  repugnancy  between  the 

Chicago,  etc.,  R.  Co.  v.  Brannegan,  5  general   verdict  and    the    answers  to 

Ind.  App.   540;  Ohio,  etc.,  R.   Co.  v.  interrogatories    is    not    such    that    it 

Smith,  5  Ind.  App.  560;  Muncie  St.  R.  might  not  have  been  removed  by  evi- 

Co.    v.    Maynard,   5   Ind.   App.   372;  dence  admissible  under  the  issues,  R 

Evansville.  etc.,   R.  Co.  v.   Marohn,  6  is  not  error  to  overrule  a  motion  for 

Ind.  App.  646;  Cleveland,  etc.,  R.  Co.  judgment  on  such  answers.     Indian. 

v.  Johnson,  7  Ind.  App.  441;  Amidon  apolis,  etc.,  R.  Co.  v.  McCaffrey,  62 

v.  Gaff,  24  Ind.  128;  Adams  v.  Cosby,  Ind.  552. 

48  Ind.  153;  Indianapolis,  etc.,  R.  Co.  "  In  determining  whether  the  special 

v.  Stout,  53  Ind.  143;  McClure  v.  Mc-  findings  are  inconsistent  with  the  gen- 

Clure,  74  Ind.  108.  eral  verdict  so  that  the  latter  must  be 

Iowa. — Johnson  v.  Miller,  82  Iowa  held  to  be  controlled   by  the  former, 

693.  this  court  cannot  look  at  the  evidence. 

1.  Stein  v.  Chicago,  etc.,  R.  Co.,  41  All  reasonable  presumptions   will   be 

111.  App.  38.  entertained   in   favor  of   the   verdict. 

Illustrations.  —  A  special  finding  that  while  nothing  will  be  presumed  in  aid 
the  defendant  had  borrowed  a  certain  of  the  special  findings  of  fact.  The 
sum  and  a  general  verdict  for  a  larger  inconsistency  must  be  irreconcilable, 
sum  will  not  be  held  to  be  inconsistent  so  as  to  be  incapable  of  being  removed 
with  each  other  where  the  difference  by  any  evidence  admissible  under  the 
is  the  interest  on  the  amount  borrowed,  issues."  Chicago,  etc.,  R.  Co.  v.  Dun- 
Miles  v.  Wikel,  74  Iowa  712.  leavy,  129  III.  148,  citing  Pennsylvania 

In  an  action  for  malicious  prosecu-  Co.  v.  Smith,  98  Ind.  42;  McComas  v. 

tion  the  special  findings  of  the  jury  Haas,   107  Ind.   512;  Redelsheimer  v. 

showed  a  finding  of  facts  such  as  to  Miller,  107  Ind.  485. 
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b.  As  A  Whole.  —  All  the  answers  of  the  jury  are  to  be  taken 
together  and  construed  as  a  whole,  and  if,  when  so  taken,  there  is 
no  irreconcilable  conflict  between  them  and  the  general  verdict, 
the  judgment  must  be  given  upon  the  general  verdict.1 

One  of  a  Seriee  of  Answers  Cannot  Be  Singled  Ont  for  the  purpose  of  over- 
throwing the  general  verdict.2  The  answers  together  constitute 
one  finding  and  not  separate  and  divisible  findings.8 

Construing  Answers  80  as  to  Harmonise  Tnem.  —  The  various  answers 
should,  if  possible,  be  construed  so  as  to  harmonize  them.4 

1.  California.  —  Alhambra  Addition  with  the  general  verdict  as  not  to  be 
Water  Co.  v.  Richardson,  72  Cal.  598.      reconcilable  with  it  upon  any  reason- 

Indiana.  —  McClure  v.  McClure,  74  able   hypothesis  consistent    with    the 

Ind.  108;  Byram  v.  Galbraith,  75  Ind.  issues.     McClure  v.  McClure,  74  Ind. 

134;  Louisville,  etc.,  R.  Co.  v.  Head,  108. 

80  Ind.  117;  Carver  v.  Leedy,  80  Ind.  Where  the  Answers  Taken  as  a  Whole 
335;  Growcock  v.  Hall,  82  Ind.  202;  Are  Consistent  with  the  general  ver- 
Chamberstr.  Butcher,  82  Ind.  508;  Fro-  diet,  the  latter  will  stand,  although 
man  v.  Rous,  83  Ind.  94;  Bishop  v.  some  answers  separately  considered 
Redmond,  83  Ind.  157;  Strecker  v.  are  seemingly  inconsistent  therewith. 
Conn,  90  Ind.  469;  Pennsylvania  Co.  Davis  v.  Reamer,  105  Ind.  318. 
v.  Smith,  98  Ind.  42;  Grand  Rapids,  The  answers  upon  which  the  judg- 
etc,  R.  Co.  v.  McAnnally,  98  Ind.  412;  ment  may  be  rendered  in  opposition  to 
Baltimore,  etc.,  R.  Co.  v.  Rowan,  104  the  general  verdict  are  all  the  answers 
Ind.  88;  Davis  v.  Reamer,  105  Ind.  taken  together,  and  not  some  of  them 
318;  Redelsheimer  v.  Miller,  107  Ind.  without  the  others.  Byram  v.  Gal- 
485;  Rice  v.  Manford,  no  Ind.  596;  braith,  75  Ind.  134. 
Graham  v.  Payne,  122  Ind.  403;  Lock*  It  is  not  enough  that  one  rinding  con- 
wood  v.  Rose,  125  Ind.  588;  Ohio,  sidered  separately  shows  a  conflict,  but 
etc.,  R.  Co.  v.  Heaton,  137  Ind.  1;  all  taken  togeiher  must  be  in  irrecon- 
Schaflner  v.  Ktiber,  2  Ind.  App.  409;  cilable  conflict,  or  the  general  verdict 
Ft.  Wayne  v.  Patterson,  3  Ind.  App.  will  prevail.  Chambers  v.  Butcher,  82 
34;  Hoggatt  v.  Evansville,  etc.,  R.  Co.,  Ind.  508. 

3  Ind.  App.  437;  Kepler  v.  Jessup,  II  8.  Growcock  v.  Hall,  82  Ind.  202. 

Ind.  App.  241.  A  Verdict    Should   Hot    Be    Sustain* 

Iowa.  —  Seekel  v.  Norman,  78  Iowa  where,  on  the  whole  special  finding,  it 

254.  is  reasonably  certain  that  it  ought  not 

Kansas.  —  Central    Branch    Union  to  be  sustained.     Dupont  v.  Starring, 

Pac.  R.  Co.  v.  Andrews,  41  Kan.  370;  42  Mich.  492. 

Stevens  v.  Matthewson,  45  Kan.  594;  4.  Union   Pac.  R.   Co.   v.  Fray,  43 

Kansas  City  v.  Slangstrom,  53  Kan.  Kan.  750;  Kansas  City  v.  Slangstrom, 

431.  53  Kan.  431. 

Michigan. — Johnson  v.  Continental  Interrogatories  and  answers  thereto 

Ins.   Co.,   39    Mich.    33;    Dupont    v.  must,  if  possible,  be  harmonized  with 

Starring,  42  Mich.  492.  the  other  special  answers  and  with  the 

Texas.  —  Smith  v.  Warren,  60  Tex.  general  verdict.     Stevens  v,  Matthew- 

462.  son,  45  Kan.  594. 

West   Virginia.  —  Peninsular  Land  Construction  with  Beferenoe  to  Context. 

Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co.,  —  If  the  finding  upon  a  particular  ques- 

35  W.  Va.  666.  tion  is  doubtful  or  obscure,  reference 

2.  Singling  Oat  Particular  Findings.  —  may  be  had  to  the  context  for  the  pur- 
Ohio,  etc.,  R.  Co.  v.  Heaton,  137  Ind.  1.  pose  of  ascertaining  the  true  meaning. 

Where  interrogatories  cover  the  Alhambra  Addition  Water  Co.  v.  Rich- 
whole  case,  and  taken  together  sustain  ardson,  72  Cal.  598. 
the  general  verdict,  parties  cannot  If  an  answer  apparently  antagonistic 
single  out  one  of  a  series  of  answers  to  the  general  verdict  can  be  reconciled 
and  ask  judgment  upon  that  alone  therewith  by  other  answers,  the  gen- 
nnless  such  answer  is  upon  a  vital  eral  verdict  will  stand.  Pennsylvania 
point  and  is  distinct  and  independent  Co.  v.  Smith,  98  Ind.  42. 
of  other  answers,  and   so   in   conflict  Special  findings  will  be  understood 
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Vm.  BTsw  Trial  —  1.  Grounds  —  a.  Failure  to  Submit 
Interrogatories.  —  A  failure  to  submit  proper  interrogatories 
duly  requested  may  be  assigned  as  ground  for  a  new  trial.1 

d.  Insufficiency  of  Evidence  to  Support  Finding.  — 
The  party  against  whom  the  special  findings  are  found  should 
move  for  a  new  trial  if  he  thinks  they  are  not  supported  by  the 
evidence.2  A  new  trial  will  be  granted  for  want  of  evidence  to 
support  a  special  finding,  only  when  it  would  be  granted  for 
insufficiency  of  the  evidence  to  support  the  general  verdict.8 

Showing  Passion  or  Prejudice.  —  The  making  of  important  special 
findings  without  evidence  to  support  them  or  in  disregard  of  the 
evidence  may  be  sufficient  to  show  passion  or  prejudice  on  the 

and  interpreted  according  to  the  evl-  evidence,    the    question    is    properly 

dent  intention  of  the  jury,  as  shown  by  brongbt  before  the  court  for  review  by 

other  and  collateral  findings,  and  not  a  motion  for  a  new  trial,  and  not  by  a 

by  the  mere  letter  of  the  interrogatories  motion  to  strike  out  such  parts  of  the 

to  which  the  jury  answers  "  yes  M  or  finding  as  are  supposed  to  be  unsup- 

"  no."    Seekel   v.  Norman,  78   Iowa  ported  by  the  evidence.     Possibly,  if  a 

254.  special  finding  were  encumbered  with 

1.  Nichols  v.  State,  65  Ind.  512;  facts  outside  of  the  issues,  or  mere 
Astley  v.  Capron,  89  Ind.  167:  Barnelt  statements  of  evidence,  or  other  ex- 
v.  Feary,  101  Ind.  95.  See  also  supra%  traneous  matter  which  could  have  no 
II.  Right  and  Duty  to  Submit.  proper  place  in  a  finding  of  facts,  a 

If  Any  One  of  the  Interrogatories  Was  motion  to  strike  out  might  be  enter. 

Properly  Befoaed,  the  assignment  must  tained  with  propriety.    But  even  then 

fail  as  to  all.     McCullough  v.  Martin,  the  refusal  of  the  court  to  strike  out 

(Ind.  App.  1893)35  N.  E.  Rep.  719,  citing  parts  of    the    special    finding    would 

Williamson    v.    Brandenberg,  6   Ind.  hardly  be  ground  for  reversal."    Tar- 

App.  97;  Ohio,  etc.,  R.  Co.  v.  McCart-  kington  v.  Purvis,  128  Ind.  188. 

ney,  121  Ind.  385.  If  there  is  any  evidence  to  support  a 

2.  Indiana.  —  Murray  v.  Phillips,  59  material  finding  it  cannot  be  stricken 
Ind.  56.  from  the  special  verdict,  or  a  directly 

Kansas.  —  Howe  v.  Lincoln,  23  Kan.  opposite  one  substituted.     Ohlweiler 

468;  Union  Pac.  R.  Co.  v.  Shannon,  33  v.  Lohmann,  82  Wis.  198. 

Kan.  446,  38  Kan.  476;  Atchison,  etc.,  Motion  for  Judgment.  —  In  Murray  r. 

R.  Co.  v.  Cone,  37  Kan.  567;  Stevens  Phillips,  59  Ind.  56,  it  was  held  that  a 

v.  Matthewson,  45  Kan.  594;  Southern  motion  for  judgment  on  the  special 

Kansas  R.  Co.  v.  Michaels,  49  Kan.  findings  notwithstanding  the  general 

388.  verdict  cannot  be  sustained  upon  the 

North  Carolina,  —  Kornegay  v.  Kor-  ground  that  the  special  findings  were 

negay,  109  N.  Car.  188.  not  in  accordance  with  the  evidence. 

South  Dakota.  —  Cronk  v.  Chicago,  The  court  said  that  if  this  were  so  it 

etc.,  R.  Co.,  3  S.  Dak.  93.  might  possibly  have  been  a  good  cause 

Wisconsin.  —  Ohlweiler v.  Lohmann,  for  a  new  trial,  if  properly  presented 

82  Wis.  198.  to  the  trial  court  for  that  purpose. 

Findings  Against  Uncontradicted  Evi-  3.  Indianapolis,  etc.,  R.  Co.  v.  Stout, 

denee.  —  Findings  in  a  special  verdict  53  Ind.  143. 

which  are  contrary  to  the  uncontra-  Though  a  special  finding  of  the  jury 

dieted  evidence  may  be  set  aside  by  is  not  warranted  by  the  testimony,  the 

the  trial  court  and  judgment  given  judgment  will  not  be  disturbed  if  the 

upon  such  evidence  and  the  remaining  general  verdict  is  sustained  by  the  evi- 

findings;  but  if  there  was  evidence  in  dence.     Phoenix  z.  Lamb,  29  Iowa  352. 

support  of  any  material  finding  set  Most  Be  Flagrantly  Against  Evidence, 

aside  a  new  trial  should  be  granted..  — Special  findings  must  be  treated  like 

Menominee  River   Sash,  etc.,  Co.  v.  a  general  verdict  and  will  not  be  dls- 

Milwaukee,  etc.,  R.  Co.,  91  Wis.  417.  turbed  unless   flagrantly  against  the 

Motion  to  Strike  Out  Finding.— "When  evidence.     Louisville,  etc.,  R.  Co.  v. 

facts  found  are  not  sustained  by  the  Brice,  84  Ky.  298. 
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part  of  the  jury  for  which  a  new  trial  should  be  granted.1 

c.  Inconsistency  of  Answers  —  with  Each  other.  —  Incon- 
sistencies and  contradictions  between  the  answers  to  special  inter- 
rogatories are  not  ground  for  a  new  trial.*  Where,  however,  it 
appears  not  only  that  the  answers  are  inconsistent,  but  also  that 
the  jury  evidently  misconstrued  some  writing  or  misconceived 
the  force  of  some  testimony,  or  where  the  answers  are  so  directly 
contradictory  or  so  confusing  as  to  indicate  that  the  jury  gave  no 
fair  or  intelligent  consideration  to  the  matter,  a  new  trial  will  be 
granted.3 

With  General  Verdict.  —  The  inconsistency  of  special  findings  with 
the  general  verdict  is  not  ground  for  a  new  trial.4 

d.  Insufficient  or  Evasive  Answer.  —  An  equivocal  or 

1.  Missouri,  etc.,  R.  Co.  v.  Weaver,  R.  Co.  v.  Brown,  33  Kan.  757;  Minne- 
16  Kan.  456.  apolis  Harvester  Works  Co.  v.  Cum- 

Answers  Showing  Passion  or  Prejudice,  mings,  26  Kan.  367. 
—  Where  a  jury,  in  an  important  4.  Tritlipo  v.  Lacy,  55  Ind.  287; 
special  finding,  disregards  all  of  the  Adamson  v.  Rose,  30  Ind.  380;  Stock- 
testimony  introduced,  and  makes  a  ton  v.  Stockton,  40  Ind.  225;  Brickley 
finding  practically  without  evidence,  v.  Weghorn,  71  Ind.  497;  Anderson  v. 
a  new  trial  should  be  granted;  such  Hubble,  93  Ind.  570;  North  Western 
finding  affects  all  the  findings,  as  it  Mut.  F.  Ins.  Co.  v.  Blankenship,  94 
goes  to  show  ihat  the  jury  was  deter-  Ind.  535;  Louisville,  etc.,  R.  Co.  v. 
mined  to  make  the  findings  regardless  Kane,  120  Ind.  140.  But  see  Gripton 
of  the  evidence,  so  as  to  sustain  a  gen-  v.  Thompson,  32  Kan.  367. 
eral  verdict.  It  also  affects  the  general  "  It  is  settled  that  a  motion  for  a  new 
verdict,  because  if  important  special  trial  does  not  present  the  question  of 
findings  of  fact  are  made  by  a  jury  conflict  between  the  general  verdict 
without  the  support  of  evidence,  it  can-  and  the  answers  to  interrogatories,  and 
not  be  said  that  its  general  verdict,  that  the  question  of  aright  to  judgment 
upon  conflicting  evidence,  is  entitled  on  the  answers  must  be  raised  in  some 
to  much  confidence.  Union  Pac.  R,  other  mode."  Anderson  v.  Hubble, 
Co.  v.  Shannon,  33  Kan.  446.  93  Ind.  580,  citing  Brickley  t>.  Weghorn, 

2.  Byram  v.  Galbraith,  75  Ind.  134;  71  Ind.  497,  and  Adamson  v.  Rose,  30 
Herein  v.  Hereth,  100  Ind.  35.  Ind.  380. 

But  in  Latshaw  v.  Moore,  53  Kan.  Contra,—  A  judgment  should  not  be 
234,  judgment  was  rendered  on  the  rendered  for  the  defendant  on  special 
general  verdict.  The  error  assigned  findings  by  the  jury  where  there  is  a 
was  that  the  special  findings  were  in-  general  verdict  for  the  plaintiff,  in  an 
consistent  with  each  other  and  with  the  action  at  law  calling  for  a  money  judg- 
general  verdict.  The  court  laid  down  ment  only,  in  which  no  special  findings 
the  rule  that  where  the  material  find-  were  required,  and  in  which  the  ques- 
ings  of  a  jury  are  contradictory  and  tions  were  submitted  to  the  jurors  to 
insufficient  to  sustain  the  general  ver-  enable  them  to  arrive  at  a  proper  con- 
diet,  a  judgment  based  on  the  general  elusion;  but  a  new  trial  should  be 
verdict  will  be  reversed.  granted   if    such   findings   are  incon- 

3.  Hazard  Powder  Co.  v.  Viergutz,  sistent  with  the  general  verdict.  Ken- 
6  Kan.  471;  Nichols  v.  Weaver,  7  Kan.  nedy  v.  Ball,  etc.,  Co.,  91  Hun  (N.  Y.) 
373;  Atchison,  etc.,  R.  Co.  v.  Maher,  197. 

23  Kan.  163;  Missouri  Pac.  R.  Co.  v.        When  the  special  findings  of  a  jury 

Holley,  30  Kan.  472;  Shoemaker  v.  St.  are  in  conflict  with  the  general  verdict, 

Louis,  etc.,  R.  Co.,  30  Kan.  359;  Atchi-  and  are  inconsistent  with  each  other, 

son,  etc.,  R.  Co.  v.  Weber,  33  Kan.  543;  and  are  so  uncertain  and  incomplete 

German  Ins.  Co.  v.  Smelker,  38  Kan.  that  the  appellate  court  cannot  render 

285;  Aultman  v,  Mickey,  41  Kan.  348;  judgment  on  them,  it  is  not  error  in 

Atchison,  etc.,  R.  Co.  v.  Woodcock,  42  the  court  below  to  grant  a  new  trial  for 

Kan.  344}  Southern  Kansas  R.  Co.  v.  these  reasons.     Chicago,  etc.,  R.  Co. 

Gorsuch,  47  Kan.  583;  Atchison,  etc.,  v.  Townsdin,  38  Kan.  78. 
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evasive  answer  is  ground  for  a  new  trial.1  Answering  material 
interrogatories  by  "  don't  know  "  is  ground  for  a  new  trial.2 
A  failure  to  answer  or  find  any  affirmative  fact  essential  to  sustain 
the  verdict  will  have  the  force  and  effect  to  nullify  the  verdict 
and  result  in  a  mistrial.3 

Where  the  Question  Asked  Is  Immaterial,  the  answer,  of  course,  is  also 
immaterial,  and  therefore  not  ground  for  a  new  trial.4 

2.  Motion  Should  Apply  to  General  Verdict.  —  A  motion  for  a  new 
trial  upon  the  ground  that  the  evidence  is  not  sufficient  to  sus- 
tain the  verdict  should  apply  to  the  general  verdict  as  well  as  to 
the  special  interrogatories,  for  if  the  general  verdict  is  allowed  to 

1.  Davis  v,  Farmington,  42  Wis.  425.     Wilson   v.    Pontiac,   etc.,    R.   Co.,    57 
Waiver  of  Objections.  —  An  insufficient    Mich.  155,  cited  with  approval  in  Me- 

answer  to  a  special  interrogatory  is  not  chanics'  Bank  v.  Barnes,  86  Mich.  645. 

ground  for  a  new  trial  where  no  objec-  In  an  Election  Controversy  where  the 

tion  *as  made  and  a  fuller  answer  was  issue  turns  on  the  question   whether 

not  insisted  upon  at  the  time  when  the  illegal  votes  have  been  cast,  evidence 

verdict  was  rendered  and  before  the  having  been  introduced  of  illegal  votes 

jury  was  discharged.     Arthur  v.  Wal-  on  both  sides,  the  answer  of  the  jury 

lace,  8  Kan.  267.  to  special  questions  as  to  how  many 

2.  "  Don't  Know."  —  Darling  v.  West,  illegal  votes  were  cast  for  each,  that  it 
51  Iowa  259;  Baehler  v.  Consolidated  does  not  know,  is  inconsistent  with  a 
Ranch  Co.,  31  Kan.  502;  Harbaugh  v.  general  verdict  against  the  party  who 
Cicott,33  Mich.  241;  Wilson  v.  Pontiac,  had  received,  according  to  the  official 
etc.,  R.  Co.,  57  Mich.  155.  returns,  the  majority  of  the  votes,  and 

In  Atchison,  etc.,  R.  Co.  v.  Cone,  37  demonstrates  that    there   has   been   a 

Kan.  567,  it  was  doubtful  upon  the  evi-  mistrial.    Harbaugh  v.  Cicott,  33  Mich, 

dence  at  the  trial  whether  any  verdict  242. 

should  be  rendered  in  favor  of  the  3.  Harbaugh  v.  Cicolt,  33  Mich.  241. 
plaintiff.  The  court  submitted  special  To  the  extent  that  relevant  questions 
questions  of  fact  to  the  jurors  for  their  properly  put  to  the  jury  remain  u nan- 
consideration  and  answers,  but  at  the  swered,  there  is  a  mistrial.  Crane  v. 
same  time  told  them  lhat  where  the  Reeder,  25  Mich.  304.  See  also  to  the 
evidence  was  not  sufficient  they  might  same  effect  Harbaugh  v.  Cicott,  33 
answer  the  questions  by  saying,  "Don't  Mich.  241. 

know,"   or,   **  Cannot  answer  on   the  Where    the    jury    answers    "  don't 

evidence."     The  jury  answered  a  large  know  M  to  an  inquiry  as  to  a  fact  upon 

propoition   of    material   questions   by  which  a  finding  is  necessarily  involved 

simply  saying,  "  Don't  know."  when  in  in  a  verdict  for  the  plaintiff,  a  general 

fact  ample  evidence    was  introduced  verdict  for  the  plaintiff  cannot  stand; 

upon    which   many  of  such  questions  it  amounts  to  a  mistrial.     Mechanics' 

might  have  been  properly  answered,  Bank  v.   Barnes,  86  Mich.  632  [citing 

and  answered  other  questions  against  Crane  v.   Reeder,   25  Mich.  303;  Har- 

the    evidence,   and    found   a  general  baugh  v.  Cicott,  33  Mich.  24 1;  Cole  z: 

verdict  against    the   defendant   for  a  Boyd,  47  Mich.  98;  Wilson  v.  Pontiac, 

vastly  excessive  amount  of  damages,  etc.,  R.  Co.,  57  Mich.  155]. 

The  court  refused  to  require  the  jury  A  failure  of  the  jury  to  answer  a 

to    answer    the    foregoing    questions  particular  interrogatory  is  no  ground 

properly,  and  discharged  it.     It   was  for  a  new  trial,  especially  where  the 

held  that  error  appeared,  and  that  a  general  verdict  is  warranted  by  the  evi- 

new  trial  ought  to  have  been  granted  dence.    Dively  v.  Cedar  Falls,  27  Iowa 

npon  the  application  of  the  defendant.  227. 

Cited  a  nd  followed  in  Leavenworth,  etc.,  4.  A  failure  to  find  fully  if  the  ques- 

R.  Co.  r\  Jacobs,  39  Kan.  204.  tion  is  immaterial  is  no  ground  for  a 

Mistrial  occurs  where  the  jurors  say  new  trial.     Finch  i\  Green,  16  Minn, 

that  they  do  not  know,  in  answer  to  355. 

special  questions  that  under  the  charge  An  answer  of  "  don't  know  "  to  an 

and  evidence  are  material  to  the  issue,  immaterial  question  is  not  ground  for 
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stand  it  would  be  useless  to  disturb  the  special  findings.1  An 
order  granting  a  new  trial  sets  aside  not  only  the  general  verdict, 
but  also  the  answers  to  the  special  interrogatories.* 

3.  Consistency  of  Motions  for  Hew  Trial  and  for  Judgment.  —  The 
right  to  move  for  a  new  trial  is  not  waived  by  a  prior  motion  for 
judgment  on  the  special  findings  notwithstanding  the  general 
verdict,3  nor  does  the  motion  for  a  new  trial  preclude  a  subse- 
quent motion  for  judgment  upon  the  special  findings.4  Both 
motions  may  be  pending  at  the  same  time.5 

a  new  trial.     Pence  v.  Chicago,  etc.,  R.  overruled  the  motion  for  anew  trial 

Co.,  79  Iowa  389.  may   be   insisted    upon,   and   if    both 

1.  Ohio,  etc.,  R.  Co.  v.  Selby,  47  motions  are  overruled  the  moving  parly 
Ind.  471.  is  entitled   upon  appeal  to  a  hearing 

In  Anderson  r.  Hubble,  93  Ind.  570,  upon  both.    Pieart  v.  Chicago,  etc.,  R. 

it  was  held  that  a  motion  for  a  venire  Co.,  62  Iowa  148,  distinguishing  Nixon 

de  novo  should  have  been  directed  to  v.    Downey,  49    Iowa   166.     See  also 

the  verdict,  and  not  to  the  special  find-  Hollenbeck  v.  Marsballtown,  62  Iowa 

ing.  21,  wherein  the  motion  for  a  new  trial 

2.  Fitzpatrick  v.  Papa,  89  Ind.  17.  was  made  subject  to  the  motion  for 
Hew  Trial  on  All  lianas.  —  Where  a  judgment. 

jury   made  a  special  finding  of  fact,  A  motion  for  a  new  trial  and  amotion 

upon  which  the  defendant  moved  for  for  judgment  on  the  special  findings 

judgment  notwithstanding  the  general  non  obstante  the  general  verdict  are  in- 

verdict    for    the     plaintiff,    and    also  consistent  with  each  other  and  should 

moved  for  a  new  trial  subject  to  its  not  be  pending  at  the  same  time.     The 

motion  for  judgment,  and    the  court  proper  order  of  proceeding  is  to  submit 

overruled  the  motion  for  judgment,  but  the  motion  for  judgment  non  obstante 

granted  a  new  trial,  the  order  gave  a  first.     If  a  motion  for  a  new  trial  is 

new  trial  to  both   parties  upon  all  the  pending,  it  is  proper  practice  to  with- 

issues,  and  the  special  finding  of  the  draw  it  for  the  purpose  of  having  the 

jury   did  not  adjudicate,  as  between  motion  for  judgment  on  the   special 

the  parties,  the  fact  found  by  it.  Hollen-  findings  heard    and    determined,  and 

beck  v.  Marshalltown,  62  Iowa  21.  such  withdrawal  will  not  be  treated  as 

8.  Indianapolis,  etc.,  R.  Co.  v.  Mc-  an  abandonment  or  loss  of  the  right  to 

Caffrey,  62  Ind.  552;  Leslie  v.  Merrick,  a  new  trial.     Stein  v.  Chicago,  etc.,  R. 

99   Ind.  180   [citing  Brannon    v.  May,  Co.,  41   111.   App.  38,  wherein,   en  ap- 

42  Ind.  92;  Indianapolis,  etc.,  R.  Co.  peal  from  a  judgment  entered  non  ob- 

r.  McCaffrey,  62  Ind.  552;    Ronan  v.  stante%  the  Supreme  Court  reversed  the 

Meyer,  84  Ind.  390];  Louisville,  etc.,  judgment,  with  directions  to  entertain 

Consol.  R.  Co.  v.  Miller,  140  Ind.  685;  a  motion  for  a  new  trial  if  one  should 

Hollenbeck  v.  Marshalltown,  62  Iowa  be    made,  and  if  such    motion    were 

21;  Stone  v.  Ha wkeye  Ins.  Co.,  68  Iowa  overruled   to  enter   judgment  on   the 

737  [distinguishing  Nixon  z.  Downey,  49  general  verdict. 

Iowa  169];  Williams  r.  Frick,  71  Iowa  In  Diamond  Plate  Glass  Co.  v.  De 

362;  Pieart  v.  Chicago,  etc.,  R.  Co.,  82  Hority,  143  Ind.  381,  it  was  objected 

Iowa  148;  Clark  v.  Weir,  37  Kan.  98.  that  the  court  could  not  consider  the 

4.  Brannon  v.  May,  42  Ind.  92;  Nel-  motion  for  judgment  on  the   special 

son  v.   Neely,  63  Ind.  194;  Ronan  v.  findings  in  answer  to  interrogatories, 

Meyer,  84  Ind.  390;  Jacquay  v.  Hart-  nor  the  motion  for  a  new  trial,  because 

zell,  1  Ind.  App.  500;  Leslie  v.  Merrick,  the  two  motions  were  both  filed  before 

09  Ind.  180.  distinguishing   Dickson  v.  either  had  been  acted  upon,  and  being 

Rose,  87  Ind.  103.  inconsistent  they  destroyed  each  other. 

6.  Simultaneous  Motions  for  New  Trial  It  appeared   from   the   record  that  the 

and  for  Judgment. —  Within   the   time  motion  for  a  new  trial  was  filed  first, 

allowed  by  law,  or  that  may  be  stipu-  and  immediately  thereafter,  and  before 

lated  between  the  parties,  a  party  to  a  the  action  on  such  motion,  the  motion 

cause  may  file  a  motion  for  judgment  for  judgment   was   filed.      The   court 

notwithstanding  the  verdict  and  also  a  said:  "  The  most  that  could  be  said  of 

motion  for  a  new  trial;  if  the  former  is  the  filing  of  the  latter  motion  was  to 
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Hew  Trial  at  Waiver  of  Error  in  Overruling  Motion  for  Judgment.  —  A  party 
who  procures  the  setting  aside  of  a  verdict  and  the  granting  of  a 
new  trial  waives  his  right  to  insist  on  an  error  in  overruling  his 
motion  for  judgment  in  his  favor  on  such  verdict.1 

IX.  VEKIBE  de  Novo.  —  Where  the  general  verdict  is  perfect 
and  complete  in  every  particular,  a  venire  de  novo  ought  not  to 
be  granted  merely  because  the  answers  of  the  jury  to  interroga- 
tories submitted  are  irregular,  indefinite,  improper,  and  uncer- 
tain. *     Nor  will  a  venire  de  novo  be  awarded  because  of  contra- 

ask  the  court  not  to  grant  the  former.  922;  Bosscker  v.   Cramer,  18  Ind.  44; 

Whether  it  had  the  effect  to  actually  Ridenour  v.  Miller,  83  Ind.  208;  Carver 

withdraw  the  motion  for  a  new  trial  v.    Carver,    83    Ind.    368;    Bunnell   v. 

from  the  record-,  we  need  not  and  do  Bunnell,  93  Ind.  595.     It  has  been  held 

not  decide.     The  inconsistency  of  the  also,  in  some  of  our  cases,  that  where 

two  motions  consisted  only  in  the  relief  an  interrogatory  is  direct  and  pertinent, 

they  asked;  they  both  alike  disaffirmed  and  the  jury  return  an   uncertain  an- 

the  general  verdict.    There  is  authority  swer,  and  the  court   refuses,  when  re- 

for  saying  that  the  two  motions  may  quested  so  to  do,  to  require  the  jury, 

be  pending  at  the  same  time.     2  Elliott  before  they  are  discharged   from  the 

Gen.  Prac,  §995;  Habersham  v.  Wet-  further  consideration  of  the  cause,  to 

ter,  59  Ga.  11 ;  Pope  v.  Latham,  I  Ark.  return  a  direct  and  certain  answer  to 

66;  Jewell  v.  Blandford,  7  Dana  (Ky.)  such   interrogatory,   it   will    be  error 

473.     And  if   there  is  nothing  to  the  in  such  a  case  to  overrule  a  motion  for 

contrary,  it  will  be  presumed  that  they  a  venire  de  novo.     Peters  v.  Lane,  55 

were  ruled  upon  in  their  proper  order.  Ind.  391;  Carpenter  v.  Galloway,   73 

Elliott  Gen.  Prac.  supra;  Water,  etc.,  Ind.   4T8.      In    the   more   recent  case 

Co.   v.  Gildersleeve,  4  N.    Mex.    171.  of  Bedford,  etc.,  R.  Co.  v.  Rain  bolt,  99 

See  also  Farmers'  Bank  v.  Bayliss,  41  Ind.  551,  upon  the  point  we  are  now 

Mo.  274.      But  we  do   not   place  our  considering,  the  court  said:  *  Some  of 

decision  upon  this  ground,  because,  as  the  cases  have  held  that  the  failure  of 

before  observed,  it  is  unnecessary  to  the  jury  to  make  certain  and  definite 

the  determination  of  the  case."  answers  to  the  interrogatories  may  be 

1.  Louisville,  etc.,  Consol.  R.  Co.  v.  a  cause  for  a  venire  de  novo%  but  the 
Miller,  140  Ind.  685.  proper  way  of  saving  the  question  in 

Where  a  motion  for  judgment  on  such  case  is  indicated  in  West  v.Cavins, 
special  findings  notwithstanding  the  74  Ind.  265;  McElfresh  v.  Guard,  32 
general  verdict  is  overruled,  the  error,  Ind.  408,  and  Ogle  v.  Dill,  61  Ind.  438. 
if  any,  is  waived  by  subsequently  mov-  These  cases  hold  that  a  failure  of  the 
ing  to  set  aside  the  general  verdict,  jury  to  make  definite  answers  to  inter- 
asking  a  new  trial,  and  obtaining  it.  rogatories,  where  there  is  a  general 
Williams  v.  Frick,  71  Iowa  362.  verdict  returned,  is  noi  pioper  ground 

2.  Ogle  v.  Dill,  61  Ind.  438;  Mc-  for  a  venire  de  twvo;  and  what  is  said 
Elfresh  v.  Guard.  32  Ind.  408;  West  v.  in  Peters  r.  Lane,  55  Ind.  391,  and  Car- 
Cavins,  74  Ind.  265;  Williamson  v.  penter  v.  Galloway,  73  Ind.  418,  indi- 
Yingling,  80  Ind. 379;  Keesling  v.  Ryan,  eating  a  different  rule,  may  be  regarded 
84  Ind.  89:  Bedford,  etc.,  R.  Co.  v.  as  modified  by  the  later  cases.'  " 
RalnbDlt,  99  Ind.  551;  Hereth  v.  He-  Reason  for  Rule.  —  '*  The  question  of 
reth,  100  Ind.  35;  Pittsburgh,  etc.,  R.  the  sufficiency  of  the  answers  to  the 
Co.  v.  Hixon,  no  Ind.  225;  Chicago,  interrogatories  is  not  properly  raised 
etc.,  R.  Co.  v.  Ostrander,  116  Ind.  259;  by  a  motion  for  a  venire  de  novo.  A 
Knight  v.  Knight,  6  Ind.  App.  268.  venire  de  novo  can  only  properly  be 

In  Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  awarded  where  the  verdict  of  the  jury 

no  Ind.   225,    the  court  said:     "'A  is  so  imperfect  that  a  judgment  cannot 

venire  de  novo  is  granted  when  the  ver-  be   rendered    thereon.       The    general 

diet,  whether  general  or  special,  is  im-  verdict,  however,  when  in  proper  form, 

perfect  by  reason  of  some  uncertainty  covers  all  the  issues  in  a  given  case, 

or  ambiguity,  or  by  finding  less  than  and  it  cannot  be  said,  because  an  an- 

the  whole  matter  put  in  issue,  or  by  swer  to  an  interrogatory  returned  with 

not  assessing  damages.'     2  Tidd    Pr.  a  general  verdict,  properly  framed,  is 
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dietary  answers  to  interrogatories,  the  general  verdict  being  in 
due  form,1  because  of  the  fact  that  special  findings  contain  evi- 
dentiary facts  and  not  ultimate  facts,2  or  because  of  a  special 
finding  in  answer  to  interrogatories  as  to  matters  outside  of  the 
issues.8 

Failure  to  Sign  Finding*.  —  Where  the  special  findings  have  not 
been  signed  by  the  foreman,  and  the  court  receives  the  verdict  in 
the  absence  of  the  jury  and  after  it  has  been  discharged  and  the 
jurors  have  dispersed,  it  is  the  duty  of  the  court,  upon  motion, 
to  award  a  venire  de  novo.4 

X.  Motion  fob  Judgment  ok  Special  Fihdihgs  —  1.  Necessity 
of  Moviug. — A  motion  for  judgment  on  the  special  findings  is 
necessary,  as  otherwise  the  judgment  will  be  entered  as  a  matter 
of  course  upon  the  general  verdict.5  In  the  absence  of  such  a 
motion  in  the  trial  court,  no  question  concerning  the  right  to 
such  judgment  can  be  raised  on  appeal.6 

indefinite,  uncertain,   or   ambiguous,  395;  Briekley  v.  Weghorn,  71  Ind.  497; 

that,  therefore,  there  Is  either  a  failure  Lake  Shore,  etc.,  R.  Co.  v.  McCormick, 

to  find  on  all  the  issues,  or  that  there  is  74   Ind.   440;   Barilett  v.    Pittsburgh, 

an  ambiguity  in  the  finding  or  verdict  etc.,  R.  Co.,  94  Ind.  281;  North- West- 

of  the  jury.     Until  overthrown  by  a  ern  Mut.  F.  Ins.  Co.  v.  Blankenship, 

special  finding,  absolutely  inconsistent  94  Ind.   535;  Newell   v.    Houlton,   22 

with  it,  the  general  verdict  stands,  and  Minn.  19;  Moss  v.   Priest,  1  Robt.  (N. 

the  judgment  which  follows  is  sup-  Y.)  632. 

ported  by  it,  and  does  not  in  any  man-  "  Judgment  goes,  of  course,  on  the 

ner  depend  for  support  on  the  special  general  verdict,  in  the  absence  of  any 

interrogatories."       Bedford,   etc.,    R.  valid  objection  thereto."     Monroe  v. 

Co.  v.  Rainbolt,  99  Ind.  554.  Adams  Express  Co.,  65  Ind.  60. 

1.  Keesling   v.   Ryan,   84   Ind.   89;  Where  a  Party  Believes  Himself  Entitled 

Hereth  v.  Hereth,  100  Ind.  35;  Wabash  to  a  Greater  Sun  than  That  Awarded  by 

R.  Co.  v.  Savage,  no  Ind.  156;  Chi-  the  general  verdict,  he  should  move 

cago,   etc.,  R.  Co.  v.  Ostrander,  116  for  judgment  upon  the  answers  to  in. 

Ind.  259.  terrogatories  for  such  sum  as  they  show 

8.  Seiberiingf.  Tatlock,  13  Ind.  App.  him  entitled  to  recover.  Briekley  v. 
345,  quoting  Sloan  v.  Lick  Creek,  etc.,  Weghorn,  71  Ind.  497. 
Gravel  Road  Co.,  6  Ind.  App.  584,  In  Illinois,  under  Acts  1887,  §  3, 
wherein  the  court  said:  "  A  motion  for  which  provides  that  when  the  special 
a  venire  de  novo  reaches  matters  of  findings  are  inconsistent  with  the  gen- 
form  only,  and  is  effective  only  when  eral  verdict  the  former  shall  control  the 
the  finding  or  verdict  is  so  defective  latter  and  the  court  may  render  judg- 
that  no  judgment  can  be  rendered  ment  accordingly,  the  court  should 
thereon."  See  also  Chicago,  etc.,  R.  enter  judgment  on  the  special  findings 
Co.  v.  Branyan,  10  Ind.  App.  570.  without  a  motion  therefor.     Egmann 

8.  Keesling  v.  Ryan,  84  Ind.  89.  v.  East  St.  Louis  Connecting  R.  Co., 

4.  Sage  v.  Brown,  34  Ind.  464.  65  111.  App.  345. 

Objection  Toe  Late.  —  Where  a  general  •  6.  Tritlipo    v     Lacy,   55    Ind.   287; 

verdict  is  returned,  and  the  answers  to  Toledo,  etc.,  R.  Co.  v.  Craft,  62  Ind. 

special  interrogatories,  also  returned,  395;  Bartlett  v.  Pittsburgh,  etc.,  R.  Co., 

are  not  signed  by  the  foreman,  and  94  Ind.  28T. 

the  jury  is  discharged  without  objec-  In  the  absence  of  such  a  motion,  the 

tion,  it  is  too  late  for  a  motion  for  a  Supreme  Court  will  not  reverse  a  judg- 

▼enire  de  novo  on  account  of  that  omis-  ment  entered  upon  the  general  verdict, 

sion.     Vater  v.  Lewis,  36  Ind.  288.  Bartlett  v.  Pittsburgh,  etc.,  R.  Co.,  94 

6.  Kotion  Keoessary.  —  Leese  v.  Clark,  Ind.  281,  citing  Toledo,  etc.,  R.  Co.  v, 

20  Cal.  387;  Adamson  v.  Rose,  30  Ind.  Craft,  62  Ind.  395. 

380;    Truitt    v.  Truitt,   37    Ind.    514;  Inconsistencies  between  the  verdict 

Toledo,  etc.,  R.  Co.  v.  Craft,  62  Ind.  and  the  special  findings  can  be  pre- 
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2.  Form  of  Motion.  —The  motion  should  be  for  judgment  upon 
the  answers  to  the  interrogatories,  and  not  for  judgment  upon 
part  of  the  special  findings  only.1  A  motion  for  judgment 
upon  the  answers  to  the  interrogatories  submitted  by  one  party, 
ignoring  the  answers  to  interrogatories  submitted  by  the  other 
party,  cannot  prevail.2  A  motion  for  judgment  on  the  general 
verdict  and  on  the  special  interrogatories  is  unauthorized.* 

seated  only  by  a  motion  for  judgment  defendant,  Eller,   claims   title   to  the 

upon  the  special  findings  and  by  an  as-  land    in    controversy.1      This   motion 

signment  of  error  upon  the  overruling  was  overruled,  and  we  think  correctly, 

of  such  motion.     North-Western  Mut.  It  was  not  a  motion  for  judgment  on 

F.   Ins.  Co.   v.   Blankenship,  94  Ind.  the  special  finding's,   notwithstanding 

535,  48  Am.   Rep.  185,  citing  Horn  v.  the  general  verdict,  as  contemplated 

Eberhart,  17  Ind.   118,  and  By  ram  v.  by  seel  ion  337,  2  G.  &  H.  206.     The 

Galbraith,  75  Ind.  134.  motion   is   not   for  judgment  on   the 

1.  North- Western   Mut.  F.  Ins.  Co.  special  findings,  because  they  are  in- 

v.  Blankenship,  94  Ind.  535.  consistent    with    the  general   verdict. 

Sufficiency  of  Motion.  —  A  motion  for  but  for  the  reason  the  parol  contract 
judgment  "  upon  the  interrogatories  "  referred  to  in  said  findings  contradicts 
notwithstanding  the  verdict  is  suffi-  the  record  under  which  the  defendant, 
cient  as  against  an  objection  that  the  Eller,  claims  title  to  the  land  in  con- 
motion  should  have  been  for  judgment  troversy.  The  record  may  be,  and  in 
on  the  "  answers  "  to  the  interroga-  fact  is,  only  a  link  in  the  chain  of  the 
tones.  The  objection  is  too  technical,  title  of  appellee."  Farley  v.  Eller,  40 
as   neither   the  court  nor  the  parties  Ind.  319. 

could  have  been  misled  by  the  form  of  2.  Byram  v.   Galbraith,  75  Ind.  134; 

the  motion.     Shanks  v.  Albert,  47  Ind.  North- Western    Mut.   F.    Ins.   Co.   v. 

461.  Blankenship,  94  Ind.  535. 

Amotion  in  the  following  words  is  3.  Motion  for  Judgment  upon  Both  Find- 
sufficient:  "  The  defendant  files  motion  ings  and  General  Verdict.  —  "  Where  the 
for  judgment  on  the  answers  to  inter-  special  findings  are  inconsistent  with 
rogatories  notwithstanding  the  general  the  general  verdict,  the  proper  motion 
verdict  for  plaintiff."  Louisville,  etc.,  is  for  judgment  upon  the  findings  not- 
R.  Co.  v.  Creek,  130  Ind.  139.  withstanding  the  verdict;    where  the 

In  Smith  v.  Zent,  59  Ind.  362,  the  special  findings  support  the  verdict, 
judgment  below  was  reversed  upon  the  or  are  not  irreconcilably  inconsistent 
ground  that  judgment  should  have  therewith,  the  judgment  is  rendered 
been  rendered  for  the  defendant  on  upon  the  verdict;  where  the  findings 
the  special  findings.  Upon  the  return  are  in  conflict  with  each  other,  judg- 
of  the  case  to  the  court  below,  the  ment  must  be  rendered  on  the  verdict, 
appellant "  moved  the  court  for  judg-  Byram  v.  Galbraith,  75  Ind.  134;  )n- 
ment  for  costs  notwithstanding  the  dianapolis,  etc.,  R.  Co.  v.  McCaffrey, 
general  verdict  in  favor  of  the  plain-  62  Ind.  552;  Scheible  v.  Law,  65  Ind. 
tiff,  as  the  special  findings  are  incon-  332.  The  motion  here  was  not  for 
sistent  therewith,"  which  motion  was  judgment  upon  the  special  findings 
overruled.  Upon  a  second  appeal  notwithstanding  the  verdict;  it  was 
(Smith  v.  Zent,  77  Ind.  474),  this  judg-  for  4  judgment  for  the  plaintiff  on  the 
ment  was  again  reversed  upon  the  general  verdict  and  on  the  special  find- 
ground  that  the  motion  was  substan-  ings.'  There  was  no  error  in  overrul- 
tially  for  a  judgment  in  his  favor  on  ing  that  motion;  such  a  motion  is  not 
the  special  findings,  and  that  under  the  authorized  bv  the  statutes.  R.  S.  1881, 
former  decision,  on  appeal,  he  had  a  §§  546,  547.  The  only  reason  for  a 
right  to  such  judgment.  judgment  on  the  special   findings   is 

"  A  motion  in  this  form  was  made:  that  they  are  contrary  to,  and  therefore 

'  The  plaintiff  moves  the  court  for  a  control,  the  general  verdict;  but  here 

judgment  on  the   special    findings   of  the    motion    was  for  judgment   upon 

the  jury,  for  the  reason  the  parol  con-  both.     In  such  a  case  it  was  proper  to 

tract  referred   10  in  said  findings  con-  render    judgment    upon    the    general 

tradicts  the   record   under   which   the  verdici.      Mitchell   v.   Geisendorff,  44 
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Motion  in  Arrest.  —  Where  the  defendant  moves  in  arrest  of  judg- 
ment instead  of  for  judgment  on  the  special  findings,  an  order 
arresting  judgment  is  not  erroneous,  as  the  defendant  has  simply 
asked  for  and  obtained  a  smaller  measure  of  relief  than  that  to 
which  he  was  entitled.1 

Oral  or  Written.  —  The  motion  need  not  be  in  writing.3 

3.  Hearing  and  Determination.  —  A  motion  for  judgment  upon 
the  answers  of  the  jury  cannot  be  sustained  where  the  facts  found 
do  not  control  the  general  verdict,8  but  when  the  special  findings 
are  inconsistent  with  the  general  verdict  it  is  error  to  overrule 
the  motion  for  judgment.4  Upon  the  coming  in  of  the  verdict, 
the  court  may  enter  an  order  reserving  the  case  for  further 
consideration.* 

Court  Hot  Bound  by  Previous  Constructions.  —  In  ruling  upon  a  motion 
for  judgment  on  the  special  findings,  the  court  is  free  to  consider 
and  should  consider  what  the  law  is,  and  is  not  bound  by  its 
previous  instructions  to  the  jury.6 

Ind.   358."      North- Western    Mm.    F.    fied  amount  less  than  the  jury  found 
Ins.  Co.  v.  Blankenship.  94  Ind.  540.        in    its    verdict  is   properly  overruled 

1.  Lemke  v.  Chicago,  etc.,  R.  Co.,     where   the  answers  to  the  interroga- 

39  Wis.  449.  tories  are  insufficient  to  warrant  a  judg- 

2.  Salander  v.  Lock  wood,  66  Ind.  285,  ment  for  so  small  an  amount,  even 
tbe  court  saying:  "  We  remark  that  it  though  they  would  warrant  a  judg- 
was  not  necessary  that  the  motion  ment  for  less  than  the  amount  of  the 
should  be  in  writing.  The  journal  general  verdict.  Barley  v.  Brown,  13 
entry  would  show  the  making  of  the  Ind.  App.  521. 

motion.    The  reasons,  if  any  existed  5.  Beserving  Case  for  Farther  Considers- 

for  it,  appeared  by  the  verdict  and  an-  tion.  —  Where  there  are  a  general  ver- 

swers  to  interrogatories."  diet  and  a  special  finding  of  fact,  if  the 

3.  Trentman  v.  Wiley,  85  Ind.  33;  court  desires  to  reserve  the  case  for 
Brown  v.  Searle,  104  Ind.  218;  Day  v.  further  consideration,  it  must,  at  the 
Henry,  104  Ind.  324;  British-American  coming  in  of  the  verdict,  enter  an  order 
Assur.  Co.  v.  Wilson,  132  Ind.  278;  reserving  the  case.  Unless  this  is 
Fruchey  v.  Eagleson,  15  Ind.  App.  88;  done,  the  parly  in  whose  favor  the 
Lamb  v.  First  Presb.  Soc,  20  Iowa  127.  general  verdict  is  may  have  judgment 

Special  Findings  Unintelligible.  —  The  entered  on  it,  and  the  other  party  can 

mere  failure  of  the  jury  to  return  an  then   raise  the  question  how  far  the 

intelligible  answer  to  a  special  ques-  special   finding  shall  prevail   over  or 

tion  is  no  ground  for  judgment  not-  modify  the  general  verdict  only  on  ap- 

withstanding  the  general   verdict  for  peal.     Newell  v.  Houlton,  22  Minn.  19. 

the  party  at  whose  instance  tbe  ques-  And  see   U.   S.  Trust  Co.  v.  Harris,  2 

tion  was  submitted.     Chicago,  etc.,  R.  Bosw.  (N.  Y.)  75. 

Co.  v.  Goyette,  133  111.  21.  6.  Baird  v.  Chicago,  etc.,  R.  Co.,  61 

Special  Findings  Hot  Inconsistent.  —  Iowa  359;  Evans  v.  St.  Paul  Harvester 
The  fact  that  the  special  findings  of  a  Works,  63  Iowa  204. 
jury  are  not  inconsistent  with  the  gen-  Erroneous  Instructions  as  Law  of  Case. 
eral  verdict  will  justify  the  refusal  of  a  — Where  the  general  verdict  is  con- 
motion  for  judgment  non  obstante  vere-  trary  to  instructions  it  should  be  set 
die  to.  British-American  Assur  Co.  v.  aside,  but  it  does  not  necessarily  follow 
Wilson,  132  Ind.  278;  Fromm  v.  Leon-  that  judgment  should  be  rendered  upon 
ard,  21  Ind.  243.  the  special  verdict  in  accordance  with 

4.  Little  Rock,  etc.,  R.  Co.  v.  Miles,  the  court's  instructions,  for  while  the 

40  Ark.   298;    Cortland    Mfg.    Co.    v.     instructions  are  binding  upon  the  jury, 
Piatt,  83  Mich.  419.  they  are  not  binding  upon  tbe  court, 

Motion  Asking  Too  Much.  —  A  motion  and  it  is  under  no  obligation  to  follow 
for  judgment  upon  answers  for  a  sped-     them.      Evans  v.  St.   Paul   Harvester 
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Consideration  of  Pleadings  and  U$uu.  —  The  court  will  consider  the 
pleadings  and  have  regard  to  the  issues.1 

Upon  What  Portion  of  Verdict.  —  It  is  not  necessary  that  a  judgment 
should  declare  upon  what  portion  of  a  verdict  finding  special 
issues  it  is  based.* 

XL  Appellate  Beveew  —  1.  Appealable  Orders.  —  It  has  been 
decided  that  an  order  denying  a  motion  for  judgment  on  special 
findings  is  not  appealable,3 

2.  Beoord.  —  The  record  ought  in  some  way  to  show  affirma- 
tively that  the  interrogatories  were  submitted  to  the  jury  in  the 
manner  and  under  the  circumstances  contemplated  by  the  stat- 
ute.4 But  where  the  record  shows  that  special  interrogatories 
were  answered  by  the  jury,  and  that  its  answers  were  returned 
with  the  general  verdict,  it  need  not  further  affirmatively  appear 
that  the  interrogatories  were  submitted  by  the  court  to  the  jury, 
since  the  Supreme  Court  will  presume  that  the  lower  court  per- 
formed its  plain  statutory  duty.5 

Works,  63  Iowa  204.    See  also  Pettus  Inspection  of  Counsel  —  Presumption  on 

v.  Farrell,  59  Iowa  296.  Appeal.  —  "  The  abstract  fails  to  show 

Where  the  jury  finds  specially  facts  that  the  special  finding  was  submitted 
which,  under  an  instruction  giv^n  by  at  the  request  of  the  counsel  for  plain- 
the  court  at  the  appellant's  request  tiff,  or  without  the  knowledge  of  the 
and  therefore  not  brought  into  ques-  counsel  for  the  defendant.  If  sub- 
tion  by  the  appeal,  would  entitle  the  mitted  by  the  court  on  its  own  motion, 
defendant  to  a  verdict,  a  general  ver-  as  we  may  presume  from  the  record  it 
diet  in  favor  of  the  plaintiff  should  be  was,  it  is  not  required  that  it  be  sub- 
set aside  and  judgment  rendered  on  mitted  to  the  inspection  of  counsel." 
the  special  findings.  So  far  as  the  ap-  Briggs  v.  McEwen,  77  Iowa  303,  follow- 
peal  is  concerned,  such  instruction  em-  ing  Clark  v.  Ralls,  71  Iowa  189. 
bodies  the  law  of  the  case.  Baird  v.  Presumption  of  Consent.  —  Where  an 
Chicago,  etc.,  R.  Co,,  55  Iowa  12T.  objection  was  made  to  a  part  of  the 

Where  the  court  instructs  the  jury  interrogatories   requested  and  not  to 

erroneously  as  to  the  law  of  the  case,  others  at  the  time  of  submission,  it  will 

but  neither  party  excepts  or  complains  be  assumed  on  appeal  that  the  sub- 

of  the  instruction,  and  the  special  find-  mission  was  by  consent.     Fisk  v.  Chi- 

ings  show  clearly  that  under  the  charge  cago,  etc.,  R.  Co.,  83  Iowa  253. 

given  the  general  verdict  should  have  Where  a  Party  Makes  an  Unconditional 

been  for  the  other  party,  a  motion  for  Bequest  ihat  certain  interrogatories  be 

judgment  on  the  special  findings  non  submitted   to   the   jury,    but   there  is 

obstante  the  general  verdict  should  be  nothing  in  the  record  to  indicate  either 

sustained.     Krauskopf  v.  Krauskopf,  that  the  court  was  requested  to  instruct 

82  Iowa  535.  or  did  of  its  own  motion  instruct  the 

1.  Schaffner  v.  Ko'ber,  2  Ind.  App.  jurors  that  if  they  rendered  a  general 
409;  Lamb  v.  First  Presb.  Soc,  20  verdict  they  should  find  specially  upon 
Iowa  127;  Hardin  v.  Branner,  25  Iowa  the  particular  questions  of  fact  stated 
364;  Crouch  v.  Deremore,  59  Iowa  43.  in  writing  by  the  appellant  in  his  re- 

2.  Heflin  v.  Burns,  70  Tex.  347.  quest,  the  interrogatories  and  answers 

3.  Treat  v.  Hiles,  75  Wis.  265,  hold-  are  not  properly  submitted  by  the  court 
ing  that  although  such  an  order  may  to  the  jury  and  do  not  for  that  reason 
affect  a  substantial  right,  it  does  not  become  a  part  of  the  record.  Ogle  v. 
determine  the  action  or  prevent  a  judg-  Dill,  61  Ind.  438. 

ment  from  which  an  appeal  may  be  5.  Frank    v.   Grimes,   105   Ind.   347 

taken.  ^overruling  Cleveland,   etc.,  R.   Co.  v. 

4.  Astley  v.  Capron,  89  Ind.  167,  Bo  wen,  70  Ind.  478;  Hervey  i>.  Parry, 
citing  Cleveland,  etc.,  R,  Co.  v.  Bo  wen,  82  Ind.  263;  Aiken  v.  Ising,  94  Ind. 
70  Ind.  478.  507;  Hamilton  v.  Shoaff,  99  Ind.  63]; 
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3.  3ill  of  Exceptions.  —  It  is  not  necessary  that  the  interroga- 
tories to  the  jury  and  the  answers  thereto  should  be  incorporated 
in  a- bill  of  exceptions.1  The  statutes  very  generally  make  the 
interrogatories  and  answers  part  of  the  record  without  a  bill  of 
exceptions.3  A  motion  for  a  judgment  on  the  special  findings 
non  obstante  and  an  exception  to  the  ruling  thereon  are  parts  of 
the  record.8  An  exception  to  the  ruling  upon  a  motion  for 
judgment  on  answers  to  special  interrogatories  notwithstanding 
the  general  verdict  presents  such  question  to  the  Supreme  Court 
without  any  bill  of  exceptions.4  . 

Pennsylvania  Co.  v.  Meyers,  136  Ind.        3.  Monroe  v.  Adams  Express  Co.,  65 

24s;  Byers  v.  Davis,  3  Ind.  A  pp.  367;  Ind.  60. 

Shoner  v.  Pennsylvania  Co.,  130  Ind.        What  Is  Part  of  Eeoord  Without  Bill  of 

170.  Exceptions.  —  •'  We     have    uniformly 

Difference  Between  Submitting  and  Bo-  held  that  the  general  verdict,  the 
fusing  Interrogatories.  — "  If  an  appel-  special  findings  of  the  jury  on  particu- 
lant  should  present  the  question  lar  questions  of  fact,  the  motion  for 
whether  the  trial  court  had  erred  in  judgment  on  such  special  findings  not- 
refusing  to  submit  his  interrogatories  withstanding  the  general  verdict,  the 
to  the  jury,  it  might  well  be  insisted  ruling  of  the  trial  court  on  such  mo- 
that  the  record  should  show  that  he  tion,  and  the  exceptions  to  such  ruling, 
had  complied  with  the  statute  so  as  to  all  constitute  proper  parts  of  the  record 
impose  upon  the  trial  court  the  duty  of  the  cause,  on  an  appeal  to  this  court, 
to  submit  the  interrogatories.  In  this  without  any  bill  of  exceptions  or  any 
case  it  appears  that  the  jury  returned  order  of  the  trial  court."  Frank  v. 
into  open  court  their  answers  to  inter-  Grimes,  105  Ind.  351  [citing  Salander 
rogatories  submitted  to  them,  and  the  v.  Lock  wood,  66  Ind.  285;  Terre  Haute, 
interrogatories  and  answers  so  referred  etc.,  R.  Co.  v.  Clark,  73  Ind.  168; 
to  are  set  out  in  the  record,  each  an-  Boots  v.  Griffiths,  97  Ind.  241;  Redinbo 
swer  signed,  like  the  general  verdict,  v.  Freu,  99  Ind.  458]. 
by  the  foreman.  It  cannot  be  pre-  4.  What  Necessary  to  Present  Baling  on 
sumed,  in  the  absence  of  any  further  Motion  for  Judgment.  —  Terre  Haute, 
showing,  that  the  court  thus  received  etc.,  R.  Co.  v.  Clark.  73  Ind.  168; 
from  the  jury,  and  made  part  of  the  Frank  v.  Grimes,  105  Ind.  347;  Schaff- 
record  of  the  cause,  answers  to  inter*  ner  v.  Ktfber,  2  Ind.  A  pp.  409. 
rogatories  which  had  not  been  sub-  An  oral  or  written  motion  for  judg- 
milted  properly  to  the  jury  with  cor-  ment  <5n  the  special  findings,  and  the 
reel  injtruclions  concerning  them."  ruling  of  the  court  thereon,  which  will 
Byers  v.  Davis,  3  Ind.  A  pp.  394,  citing  necessarily  appear  in  the  record,  are 
Frank  v.  Grimes,  105  Ind.  346.  all   that  is    necessary,   in   connection 

1.  Boots    v.  Griffiths,   97   Ind.   241,  with  the  verdicts  already  in  the  record, 

citing  Salander  v.  Lock  wood,  66  Ind.  to  present  the  decision  of  the  court  and 

285,  which  overruled  Shaw  v.  Merchants  the  reasons  of  it,  and  therefore  no  bill 

Nat.  Bank,  60  Ind.  83,  where  a  differ-  of  exceptions  is  necessary.     Salander 

ent  rule  was  declared.     See  also  Noakes  v.  Lockwood,  66  Ind.  285,  overruling 

v.    Morey,   30    Ind.    103;    Monroe    v.  Shaw   v.    Merchants    Nat.    Bank,    60 

Adams  Express  Co.,  65  Ind.  60;  Terre  Ind.  83. 

Haute,  etc.,  R.  Co.  v.  Clark,  73  Ind.        The  overruling  of  a  motion  for  judg- 

168;  Byram  v.  Galbrailh,  75  Ind.  134;  ment  on  a  special  finding  can  be  pre- 

Frank  v.  Grimes,  105  Ind.  347;  Sohn  sented  in  the  Supreme  Court  as  an  error 

v.  Cambern,   106  Ind.  302;  Cargar  v.  where  the  motion  states  the  ground  of 

Fee,  140  Ind.  572.  the  application  and  the  party  making 

8.  Where  the  Jurors  Were  Discharged  the  motion  causes  his  exception  to  the 

Without  Agreeiag  upon  or  returning  a  ruling  to  be  noted  on  the  record  and 

verdict, the  interrogatories  and  answers  assigns  the  error.    No  bill  of  exceptions 

of  the  jury  to  a  part  thereof  form  no  is  required  in  such  a  case,  as  the  record 

part  of    the  record  for  any   purpose,  presents   the   question.     Campbell   v. 

Leffel  v.  Leffel,  35  Ind.  76.  Dutch,  36  Ind.  504. 
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Beview  as  Question  of  Law.  —  In  Illinois  the  submitting  or  refusing 
to  submit  a  question  of  fact  to  the  jury  when  requested  by  a  party 
may  be  excepted  to  and  be  reviewed  on  appeal  or  writ  of  error, 
as  a  ruling  on  a  question  of  law.1 

4.  Motion  for  Hew  TriaL  —  Where  an  exception  to  the  ruling  of 
the  court  upon  a  motion  for  judgment  on  the  special  findings  is 
spread  upon  the  record,  no  motion  for  new  trial  is  necessary  in 
order  to  have  the  ruling  reviewed  on  appeal.3 

5.  Harmless  Error.  —  The  submission  of  interrogatories  to  the 
jury  is  certainly  harmless  error  where  neither  the  court  nor  either 
party  made  use  or  sought  to  make  use  of  them  after  they  were 
answered.8  The  submission  of  questions  the  answers  to  which 
could  in  no  way  affect  or  change  the  result  is  also  harmless  error.4 

6.  Rules  of  Decision.  —  Where  the  evidence  is  not  in  the  record, 
the  court  will  indulge  every  possible  presumption  in  favor  of  the 
general  verdict.5  If  the  interrogatories  and  answers  do  not  show 
the  facts  of  the  case  with  such  certainty  as  will  enable  the  appel- 


it 


As  answers  to  interrogatories,  as  eral  verdict  could  not  have  been  in  flu - 

well  as  the  general  verdict  itself,  are  enced  by  them.     Sage  v.  Haines,  76 

already  a  part  of  the  record,  the  motion  Iowa  581. 

for  judgment  upon  the  answers  not-  5.  Presumptions  in  Favor  of  Judgment 
withstanding  the  verdict  presents  a  When  Evidenoe  Hot  in  Eeeord. — Salan- 
question  which  may  be  determined  der  v.  Lock  wood,  66  Ind.  285;  Mershon 
by  an  inspection  of  the  record  without  v.  National  Ins.  Co.,  34  Iowa  87;  Hogan 
a  bill  of  exceptions,  just  as  in  case  of  a  w.  Chicago,  etc.,  R.  Co.,  59  Wis.  139. 
demurrer  to  a  pleading."  Cargar  Where  the  evidence  is  not  in  the 
v.  Fee,  140  Ind.  579  [citing  Campbell  v.  record,  the  appellate  court  will  not  re- 
Dutch,  36  Ind.  504;  Monroe  v.  Adams  view  the  decision  of  the  trial  court  in 
Express  Co,  65  Ind.  60;  Sal  an  der  v.  refusing  to  submit  interrogatories  for 
Lock  wood,  66  Ind.  285;  Terre  Haute,  special  findings.  Murphy  v.  Gould, 
etc.,  R.  Co.  v.  Clark,  73  Ind.  168;  Red-  40  Neb.  728. 
inbo  r\  Fretz,  99  Ind.  458].  Where  the  evidence  is  not  preserved 

1.  Bagley  v.  Grand  Lodge  etc.,  131  in  a  bill  of  exceptions  it  may  be  as- 
Ill.  498;  Cleveland,  etc.,  R.'  Co.  v.  sumed,  in  support  of  a  finding  that  the 
Doerr,  41  111.  App.  530.  defendant  was   guilty  of  negligence, 

2.  Horn  v.  Eberhart,  17  Ind.  118;  that  any  fact  staled  in  the  complaint 
Phelps,  etc.,  Windmill  Co.  v.  Bu«  and  not  specially  found  by  the  jury 
chanan,  46  Kan.  314.  was  proved  on  the  trial,  but  it  cannot 

3.  Truitt  v.  Truitt,  37  Ind.  514.  be  presumed  that  facts  not  so  stated 
Where  the  Judgment  Is  Entered  upon  or  found  were  proved.     Hogan  v.  Chi- 

the  General  Verdiot  and  not  upon  an-  cago,  etc.,  A.  Co.,  59  Wis.  139. 

swers  to  interrogatories,  error  in  sub-  Where  a  special  finding  dues  not  con- 

mitiing  an  interrogatory  is  harmless  flict  with  the  general  finding,  the  appel- 

and  will  not  warrant  a  reversal.    Boots  late  court,  in  the  absence  of  the  evi- 

v.  Griffiths,  97  Ind.  241.  dence,  will  presume  that  the  general 

4.  Fisk  v.  Chicago,  etc.,  R.  Co.,  83  finding  is  correct.  Blew  v.  Hoover,  30 
Iowa  253.  Ind.  450. 

Interrogatories  as  to  Immaterial  and  Where  the  hill  of  exceptions  does 
Incontroverted  Matters.  —  The  fact  that  not  contain  all  the  evidence,  but  does 
some  of  the  special  interrogatories  sub-  contain  the  opinion  of  the  trial  judge 
mitted  to  the  jury  and  answered  by  it  on  a  motion  for  judgment  upon  the 
related  to  immaterial  matters  or  mat-  special  verdict,  statements  of  fact  in 
ters  as  to  which  there  was  no  dispute  such  opinion  are  available,  on  the  ap- 
is no  ground  for  reversal,  where  none  peal,  to  explain  apparent  inconsisten- 
of  the  answers  returned  is  in  conflict  cies  in  the  verdict."  Jones  v.  Foster,  67 
with  the  general  verdict,  and  the  gsn-  Wis.  296. 
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late  court  to  judge  correctly  of  its  merits,  the  judgment  of  the 
court  below  will  be  respected.1 

Cannot  Look  to  Evidence.  —  In  reviewing  a  ruling  upon  a  motion  for 
judgment  upon  the  answers  of  the  jury  to  interrogatories  not- 
withstanding the  general  verdict,  the  appellate  court  cannot  look 
to  the  evidence.* 

•  Supporting  Construction  of  Court  Below.  —  The  higher  court  will  give 
the  same  construction  to  the  findings  and  verdict  of  a  jury  that 
the  court  below  has  done,  unless  such  construction  clearly  appears 
to  be  erroneous.8 

Where  the  Evidence  Is  Conflicting,  findings  based  thereon  will  not  be 
disturbed  on  appeal.4 

Bat  Where  a  Finding  I*  Clearly  Hot  8mtained  bj  the  Evidence,  or  where  it 
is  against  the  evidence,  the  appellate  court  will  set  it  aside  and 
grant  a  new  trial  although  the  verdict  may  have  been  approved 
by  the  trial  court.5 

1.  Indianapolis,  etc.,  R.  Co.  v.  Mc-  verdict  is  found  upon  special  issues 
Caffrey,  62  Ind.  552;  Byram  v.  Gal-  alone,  the  court  cannot  look  beyond 
brail b,  75  Ind.  134;  Carver  v.  Leedy,  them  to  any  fact  apparent  in  the 
80  Ind.  335.  See  also  Chicago,  etc.,  record  in  aid  of  its  judgment.  Led- 
R.  Co.  v.  Townsdin,  38  Kan.  78.  yard  v.  Brown,  27  Tex.  393. 

Where  the  Special  Finding*  Are  Incon-  What  Eeoord  Muit  Show.  —  Where  the 

slstent  and  contradictory,  and  the  evi-  only  question  was  whether  a  judgment 

dence  is  not  in  the  record,  the  appellate  for  the  defendant  on  special  findings 

court  will  sustain  the  general  verdict  and  against  the  general  verdict   was 

unless  the  answers  to  all  the  interroga-  justifiable,  it  was  held  not  necessary  to 

tones  clearly  show  that  it  was  wrong,  bring  up  the  evidence  and  the  instruc- 

Byram  v.  Galbraith,  75  Ind.  134.  tions  of  the  court.   Conners  v.  Burling- 

"The  Failure  of  the  Jury  to  Return  a  ton,  etc.,  R.  Co.,  71  Iowa  490. 
Special  Finding  will  not  necessitate  a  3.  Nichols  v.  Weaver,  7  Kan.  373. 
refusal  unless,  because  of  the  failure,  On  an  appeal  from  a  judgment  r en- 
it  is  manifest  from  the  record  that  the  dered  upon  a  special  finding  of  facts, 
jury  has  not  found  the  necessary  facts  notwithstanding  a  general  verdict  to 
to  authorize  its  general  verdict."  the  contrary,  although  the  record  does 
Sutherland  i>.  Standard  L.,  etc.,  Ins.  not  show  the  grounds  assigned  in  ihe 
Co.,  87  Iowa  Sos[citing  Dively  v.  Cedar  court  below  for  such  judgment,  yet 
Falls,  27  Iowa  227;  Hatfield  v.  Lock-  where  no  good  reason  for  such  judg- 
wood,  18  Iowa  296;  Hardin  v.  Bran ner,  ment  is  suggested  by  the  appellee's 
25  Iowa  364].  counsel,  and  none  occurs  to  the  court, 

Where  the  Special  Findings  Are  Com-  and  it  appears  that  there  can  be  none, 

plete  and  find  every  fact  necessary  to  it  mast  be  considered  lhat  (he  couri 

make  out  the  cause  of  action  or  defense,  below  erred.     Baird   v.  Chicago,  etc., 

the  appellate   court   will   not  look   to  R.  Co.,  61  Iowa  359. 

the  general  verdict  for  the  instructions  4.  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 

that  may  have  been  given  to  the  jury.  471;  Sutherland  v.  Standard  L.,  etc., 

Louisville,  etc.,  R.  Co.  v.  Brice,  84  Ky.  Ins.   Co.,   87   Iowa  505;  Patterson  v. 

298.  Omaha,  etc.,  R.,  etc.,  Co.,  90  Iowa  247; 

2.  Pennsylvania  Co.  v.  Smith,  98  Howe  v.  Lincoln,  23  Kan.  468;  St. 
Ind.  42.  Louis,  etc.,  R.  Co.  v.  Weaver,  35  Kan. 

When  a  verdict  is  in  response  to  412;  German  Ins.  Co.  v.  Smelker,  38 
special  issues  alone,  the  court  will  not  Kan.  285;  National  Refining  Co.  v.  Mil- 
look  beyond  the  finding  to  any  fact  ler,  1  S.  Dak.  548;  Schrubbe  v.  Conn  ell, 
apparent  in  the  record  in  aid  of  the  69  Wis.  476. 

judgment;  the  judgment  must  be  sus-  6.  Atchison,  etc.,  R.  Co.  v.  Wagner, 

tained  by  the  finding.     Smith  v.  War-  33  Kan.  667  [citing  Backus  v.  Clark,  1 

ren,  60  Tex.  462.  Kan.  304:    Ermul  v.   Kullok,  3  Kan. 

It  is  the  settled  practice  that  where  a  499;  Howe  v.   Lincoln,   23  Kan.   4^8; 
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Where  the  Correctness  of  the  General  Verdict  Is  Not  Questioned,  the  judg- 
ment will  not  be  reversed  on  the  insufficiency  of  the  evidence  to 
support  the  special  findings,  especially  where  the  evidence  is 
conflicting.1 

Where  the  Evidence  Is  Hot  in  the  Eecord,  answers  to  interrogatories 
cannot  be  used  to  determine  whether  the  verdict  is  supported  by 
the  evidence.3 

7.  Directing  Judgment  or  Hew  Trial  —  Ordinarily  where  the 
court  reverses  a  judgment  rendered  on  the  special  findings  against 
the  general  verdict,  it  will  direct  the  entry  of  a  judgment  in  favor 
of  the  appellant  upon  the  general  verdict,  without  a  new  trial.3 
But  it  is  well  settled  that  an  appellate  tribunal  is  not  bound  to 
direct  judgment  upon  answers  to  interrogatories,  but  may,  when 
justice  requires,  remand,  with  instructions  to  award  a  venire 
de  novo  or  to  grant  a  new  trial.4 

Irwin  v.  Thompson,  27  Kan.  643;  Union  ticular  questions  of  fact  submitted,  the 

Pac.   R.  Co.  v.   Dyche,  28  Kan.  200;  general  verdict  cannot  stand,  although 

Johnson  v.  Burns,  29  Kan.  81;  Rey-  it  has  been  approved  by  the  trial  court, 

nolds  v.  Fleming,  30  Kan.  106;  Bab-  Atchison,  etc.,  R.  Co.  v.  Brown,   33 

cock   v.   Dieter,  30  Kan.   172];  Union  Kan.  757  [citing  Babcock  v.  Dieter,  30 

Pac.  R.  Co.  v.  Shannon,  38  Kan.  476.  Kan.  172;  Union   Pac.  R.  Co.  v.  Fray, 

When  Finding  Not  Conclusive. —  Where  31  Kan.  739;  Atchison,  etc.,  R.  Co.  v. 

the  jury,  in  answer  to  a  special  ques-  Harvey,  31  Kan.  750;  Manhattan,  etc., 

lion,  found  that  a   plaintiff   acted  in  R.  Co.  v.  Keeler,  32  Kan.  163;  Union 

good  faith  in  the  purchase  of  land,  but  Pac.  R.  Co.  v.  Shannon,  33  Kan.  446; 

it  appears  from  the   record   that  the  Atchison,  «tc,    R.   Co.  v.  Weber,  33 

jurors  did  not  apply  the  proper  legal  Kan.   543;   Atchison,   etc  ,   R.   Co.  v. 

standard  to  test  the  good  faith  of  the  Wagner,  33  Kan.  660]. 

purchase  under  the  facts  and  circum-  Where  the  jury  in  an  important  ques- 

stances  of  the  case,  such  finding  is  not  tion  of  fact  makes  a  finding  in  disre- 

conclusive    in     the    appellate    court,  gard  of  all  the  evidence   introduced 

Oliver  v.  Sanborn,  60  Mich.  346.  upon  that  point,  a  judgment  entered 

"If  material  findings  are  unsup-  upon  a  general  verdict  will  be  reversed, 
ported  by  any  evidence,  the  other  find-  because  such  conduct  shows  that  the 
ings  of  the  jury,  made  upon  conflicting  jury  was  determined  to  make  findings 
evidence,  are  not  entitled  to  that  regardless  of  the  evidence  so  as  to  sus- 
weiarht  they  would  be  if  all  the  find-  tain  the  general  verdict,  which  is  there- 
in gs  had  some  support  from  evidence  fore  not  entitled  to  much  confidence, 
introduced  upon  the  trial."  Southern  Union  Pac.  R.  Co.  v.  Shannon,  33  Kan. 
Kansas  R.  Co.  v.  Michaels,  49  Kan.  446. 
388.  1.  Ohio,  etc.,  R.  Co.   v.   Selby,  47 

Where  the  jury,   in   response  to  a  Ind.  471. 

special  interrogatory,  finds  an  amount  2,  Louisville,  etc.,  R.  Co.  v.  Kane, 

less  than  that  testified  to  by  any  wit-  120  Ind.  140. 

nes?  in  the  case,  the  finding  will  be  re-  3.  Shuck  v.  State,  136  Ind.  63;  Jewell 

versed  on  appeal.     Howe  i>.  Lincoln,  t.  Sullivan,  5  Ind.  App.  188.     In  this 

23  K  in.  468.  case,  however,  the  evidence  was  not 

Where  some  of  the  findings  of  the  in  the  record,  and  the  hypotheses  by 

jury  are  without  any  support  in  the  which  the  general  verdict  was  upheld 

evidence,  and  others  are  contrary  to  were  so  unusual  and  remotely  proba- 

the  evidence,  and  still  others  are  evasive  ble  in  fact  that  the  court  directed  a 

and  inconsistent,  and  upon  the  whole  new  trial  instead  of  directing  judgment 

record  it  seems  that  the  jury  was  more  on  the  general  verdict, 

anxious  to  answer  the  special  findings  4.  Matchett  v.  Cincinnati,   etc.,  R. 

in  such  a  way  as  not  to  interfere  with  Co.,    132   Ind.   334,   citing  Stewart  v. 

the  general  verdict  than  to  give  full,  Patrick,  5  Ind.  App.  50,  and  McAfee 

fair,  and  truthful  answers  to  the  par-  v.   Reynolds,   130  Ind.   33.    See  also 
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Baird  v.  Chicago,  etc.,  R.  Co.,  55  Iowa  Judgment  Below  on  Mandate.  —  Where 

121.  a  judgment  of  the  District  Court,  ren- 

Kew  Trial.  —  Where  the  court  is  satis-  dered  upon  a  special  finding  of  facts  by 

fied  from  the  record  that  injustice  would  that  court,  is  appealed  to  the  Supreme 

result  by  ordering  a  judgment  upon  Court,  and  there  is  reversed,  on  the 

the  special  finding  or  verdict,  it  is  its  single  ground  that  the  law,  as  applied 

duty  to  remand  the  cause  with  direc-  to  the  facts  as  thus  found,  is  with  the 

tions  to  grant  a  new  trial.    Stewart  t%  appellant,  and  the  cause  is  remanded 

Patrick,  5  Ind.  App.  50.  with   direction   to  the   District  Court 

In  Baird  v.  Chicago,  etc..  R.  Co.,  55  that  further  proceedings  be  had  therein, 

Iowa   121,   the  cause   was   remanded  not  inconsistent  with  the  opinion  of 

with  leave  to  the  defendant  to  insist  the  Supreme  Court,   the  appellant  is 

upon  its  motion  for  a  new  trial  or  for  entitled  to  judgment    thereon   in   the 

judgment  notwithstanding  the  general  District  Court,  and  no  new  trial  can  be 

verdict,  as  it  might  be  advised.  had.    Roberts  v.  Cor  bin,  28  Iowa  355. 
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SPECIAL  ORDERS. 

See  article  ORDERS,  vol.  15,  p.  315. 


SPECIAL  PLEAS. 

See  article  PLEAS  AT  LAW,  vol.  16,  p.  539. 


SPECIAL  PROCEEDINGS. 

See  the  various  titles  in  this  work,  and  consult  the  General  Index. 


SPECIAL  RELIEF. 

See  article  PRAYERS  FOR  RELIEF,  vol.  16,  p.  774. 


SPECIAL  REPLICATIONS. 

See  article  REPLICATIONS  AND  REPLIES,  vol.  18,  p.  639. 


SPECIAL  TERM. 

See  article  TERMS  OF  COURT. 


SPECIAL  TRAVERSE. 

See  article  PLEAS  AT  LAW,  vol.  16,  p.  539. 


SPECIAL  VERDICT. 

See  article  VERDICT. 


SPECIFICATIONS. 

See  articles  ASSIGNMENT  OF  ERRORS,  vol.  2,  p.  921 ;  BILLS 
OF  PARTICULARS,  vol.  3,  p.  517;  NOTICE  OR  BRIEF 
STATEMENT  OF  DEFENSE,  vol.  14,  p.  1074. 
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SPECIFIC  PERFORMANCE. 

By  William  B.  Hale. 

I  Definition  and  Scope  of  Abticle,  389. 
H  Nature  and  Scope  of  Remedy,  389. 

1.  Equitable  Character ;  389. 
2/  Discretionary  Character ,  390. 

a.  General  Rule,  390. 

b.  Discretion  Not  Arbitrary \  391. 

c.  Controlled  by  Settled  Principles,  393. 

d.  How  Far  of  Course,  394. 

e.  Imposing  Equitable  Terms,  395. 
f.  In  Enforcement  of  Trust,  395. 

3.  Converse  of  Rescission,  396. 

4.  Reformation  and  Enforcement,  396. 

5.  Injunction,  397. 

6.  In  Rem  or  in  Personam,  398. 

7.  Election  of  Remedies,  398. 

8.  J?ai/  0/*  Personal,  400. 

9.  Local  or  Transitory,  400. 

HL  Jurisdiction,  400. 

1.  0/  Equity,  400. 

0.  /«  General,  400. 
£.  Adequate  Remedy  at  Law,  40a 
(1)  General  Rules,  400. 
2)  Bills  for  Possession,  403. 
'3)  Bills  for  Damages,  403. 

(4)  Objection  on  Ground  of  Adequate  Remedy  at 
Law,  404. 
r.  Other  Grounds  of  Jurisdiction,  404. 

2.  0/"  Particular  Courts,  404. 

3.  6J/"  Parties  or  Subject-matter,  405. 

0.  Parties  but  Not  Subject -matter  Within  Jurisdiction* 

4<>5- 
£.  Subject-matter  but  Not  Parties  Within  Jurisdiction, 

407. 

IV.  Venue,  407. 

1 .  Where  Land  Lies  or  Defendant  Resides,  407. 

2.  Objection  to  Wrong  Venue,  408. 

V.  Process,  409. 
VI  Parties,  410. 

1.  Necessary  and  Proper  Parties,  41a 
a.   Qeneral  Rules,  410. 
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b.  Particular  Per sons ',  414. 

(1)  Subpurchasers^  414. 

(2S  Subsequent  Purchasers,  415. 

(3)  Assignor  and  Assignee,  416. 

4)  Principal  and  Agent ',  418. 

5)  Trustee  and  Beneficiary <,  418. 
V\  Mortgagor  and  Mortgagee,  419. 

(7)  Husband  and  Wife,  420. 

(8)  Creditors,  420. 

(9)  Heirs,    Devisees,    Personal    Representatives, 
etc.,  421. 

(10)  Miscellaneous  Cases,  423. 

2.  Who  May  Maintain  Suit,  424. 
a.  /»  General,  424. 
£.   Volunteers,  425. 
r.   Third  Person  for  Whose  Benefit  Contract  Was  Made% 

</.   Creditors,  426. 

*.  Assignees,  426. 

/.  Personal  Representatives,  Heirs,  and  Devisees,  427. 

^.   Grantors,  429. 

i4.  Agents,  429. 

1.  Receivers,  429. 

/.  Married  Women,  429. 

ifc.   Infants,  429. 

3.  Against  Whom  Suit  Maintained,  429. 

4.  Joinder,  431. 
tf.   Of  Plaintiffs,  431. 

(1)  /«  General,  431. 

(2)  Persons  with  Conflicting  Interests,  43 
'3^  Purchasers  of  Separate  Parcels,  432. 

4)   Vendee  and  Subvendee,  432. 

k5)  Personal  Representatives,  Heirs,  Widow \  etc., 

432. 
(6)  Husband  and  Wife,  433. 

£.  Of  Defendants,  433. 

5.  ZVaM  of  Party,  433. 

6.  Objections \  434. 

VII.  Bill,  Petition,  ob  Complaint,  434. 

1.  />/  General,  434. 

2.  Definiteness  and  Certainty,  435. 

3.  Multifariousness,  436. 

4.  Particular  Averments,  437. 

a.  Name  and  Description  of  Parties,  437. 
£.  ^j  to  Equity  Jurisdiction,  438. 
r.  -*4j  to  Contract,  439. 

(1)  Execution  of  Contract,  439. 

(a)  /«  General,  439. 
(£)  ^y  4r<™/,  440. 

(2)  Terms  of  Contract,  440. 

(a)  /«  General,  440. 
(£)  Variance,  442. 
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(5)  Varying  Terms  of  Contract,  444. 
'4!  Validity  of  Contract,  445. 
*5)  Consideration,  445. 

(6)  Statute  of  Frauds,  446. 

d.  As  to  Limitations  and  Laches,  449. 

e.  As  to  Description  of  Property,  449. 
/.  As  to  Plaintiff's  Title,  450. 

g.  As  to  Defendant's  Title,  451. 

h.  As  to  Performance  or  Tender  by  Plaintiff,  452. 

#.  As  to  Demand,  456. 

j.  As  to  Defendant's  Ability  to  Perform,  457. 
k.  As  to  Nonperformance  or  Breach  by  Defendant,  457. 

/.   Offer  to  Do  Equity,  458. 

m.  Averments  to  Charge  Subsequent  Purchaser,  460. 
n.  Averments  to  Charge  Heirs  or  Devisees,  460. 
o.  Miscellaneous  Averments  in  Special  Cases,  460. 

5.  Exhibits,  460. 

6.  Prayer  for  Relief,  461. 

7.  Verification,  462. 

8.  Variance,  462. 

9.  Amendments,  463. 

10.   Cross-bill  or  Cross-complaint  for  Specific  Performance,  464. 

VIH  Demubbeb,  465. 
IX.  Plea  ob  Answer,  467. 

i.  Particular  Defenses,  467. 

a.  Denial  of  Contract,  467. 

b.  Different  Contract,  467. 

c.  Statute  of  Frauds,  467. 

d.  Illegality,  470. 

e.  Fraud,  470. 

f.  Rescission,  470. 

g.  Want  of  Title  in  Plaintiff,  471. 

h.  Bona  Fide  Purchase  Without  Notice,  471. 
i.  Limitation  and  Laches,  471. 
j.  Homestead,  472. 
k.  Discharge  in  Bankruptcy,  472. 
/.    Want  of  Equity,  472. 

2.  Immaterial  Issues,  472. 

3.  Plea  Accompanied  by  Answer,  472'. 

4.  Answer  as  Evidence,  473. 

5.  Admissions  in  Answer,  473. 

6.  Supplemental  Answer,  473. 

X.  IHTEBLOCUTORY  PROCEEDINGS,  473 

1.  Reference,  473. 

2.  Injunctions  and  Receivers,  475. 

3.  Motions  and  Orders,  475. 

4.  Appointment  of  Surveyor,  476. 

5.  Payment  of  Consideration  into  Court,  476. 

XL  Hearing  ob  Trial,  476. 

1.  By  Court  or  yury,  476. 
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2.  Instructions,  477. 

3.  Findings,  478. 

XJX  Decree,  478 

1.  Nature  of  Relief  Granted,  478. 

a.  In  General,  478. 

b.  Damages  in  Lieu  of  Specific  Performance,  482. 

(1)  Jurisdiction  to  Award,  482. 
(2^  Discretion  of  Court,  484. 

(3)  When  Granted  or  Refused,  485. 

(4)  Assessment  of  Damages,  489. 

c.  Damages  in  Addition  to  Specific  Performance,  490. 

d.  Other  Relief  on  Denial  of  Specific  Performance,  493, 

2.  Affirmative  Relief  to  Defendant,  496. 

a.  /»  General,  496. 

£.  Imposition  of  Terms  on  Plaintiff,  500. 

r.  Necessity  of  Cross-bill,  502. 

3.  Form  and  Sufficiency,  504. 

a.  In  General,  504. 

£.  Alternative  and  Conditional  Decrees,  506. 

r.  Conformity  to  Pleadings  and  Proof  506. 


(1^  In  General,  506. 


Prayer  for  Relief,  511. 

4.  Rendition  and  Entry,  514. 

5.  Decree  on  Pleadings,  515. 

6.  Opening,  Amending,  ana  Vacating,  5 15. 

7.  Performance  of  Decree,  516. 

8.  Enforcement  of  Decree,  517 . 

9.  Dismissal,  520. 

a.  /»  General,  520. 

3.    Without  Prejudice,  520. 

ZIU  Hew  Trial,  521. 
XIV.  Appellate  Beview,  521. 
XV.  Costs,  523. 
XVI  Common-law  Remedies  nr  Pemmstlvakia,  527. 

1.  Scope  of  Section,  527. 

2.  Adaptation  and  Use  of  Common-law  Remedies,  527. 

3.  Action  Substantially  Equitable  in  Character,  530. 
4.*  Effect  of  Grant  of  Equity  Jurisdiction,  532. 

5.  Parties,  533. 

0.    Who  May  Maintain,  533. 

£.  Against  Whom  Maintainable,  535. 

6.  Process,  536. 

7.  Pleading,  536. 

8.  Bringing  Deed  or  Purchase  Money  into  Courty  537. 

9.  Prmnnce  of  Court  and  Jury,  537. 
10.   Verdict,  539. 

XX-  Judgment  or  Decree,  540. 
a.  In  General,  540. 
A  Process  to  Enforce,  540. 
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Definition,  etc,  SPECIFIC  PERFORMANCE.    Nature  of  Bemedy. 

12.  Appeal,  541. 

13.  Costs,  542. 

XVTL  Statutory  Pboceedihgb  to  Enfoboe  Contracts  of  Dece- 
dents, 542. 

1.  In  General,  542, 

2.  Venue,  545. 

3.  Parties,  545. 

4.  Process,  547. 

5.  Petition,  547. 
6-  Jury,  548. 

7.  Order  or  Decree,  548. 

8.  Costs,  549. 

9.  Appeal,  549. 

I  Definition  and  Scope  of  Abticle — Definition.  —  Under  certain 

circumstances  equity  will  compel  the  performance  of  a  contract  in 
the  precise  terms  agreed  upon,  or  such  a  substantial  performance 
as  will  do  justice  between  the  parties.  A  proceeding  to  compel 
such  a  performance  is  denominated  a  suit  for  specific  performance.1 

Scope  of  Article.  —  The  scope  of  this  article  does  not  include  a  con- 
sideration of  what  contracts  may  be  specifically  enforced  or  of  the 
defenses  to  a  suit  for  specific  performance.  These  matters  are 
excluded  as  being  questions  of  substantive  law.  This  article  is 
strictly  limited  to  a  consideration  of  the  pleading  and  practice  in 
suits  where  the  principal  relief  sought  is  a  decree  compelling  the 
specific  performance  of  a  contract. 

II.  Natuee  and  Scope  of  Remedy  —  1.  Equitable  Character  — 
Exclusively  Equitable.  —  Specific  performance  is  exclusively  an  equi- 
table remedy,*  of  an  extraordinary  nature,8  though  the  rights 
enforced  may  be  legal  as  well  as  equitable.4     Courts  of  law  do 

1.  There  are  two  aspects  under  which  Portland,  etc.,  R.  Co.  v.  Grand  Trunk 

this  subject  may  be  viewed,  one  tak-  R.    Co.,    63    Me.    90;    Woodbury    v. 

ing  it  as  a  branch  of  equitable  juris-  Luddy,    14  Allen   (Mass.)   I,   92  Am. 

prudence,  and  the  other  contemplating  Dec.  731.     But  Anderson  defines  it  as 

the  ad   itself  rather  than  its  judicial  "that  branch  of  equity  jurisprudence 

quality.       Thus,   adopting   the   latter  which  compels  a  parly  to  perform  his 

view,  Houvier  defines  it  as"  the  actual  contract    in    specie.'*     And.    L.    Diet, 

performance  of  a  contract  by  the  parly  See  also  Riddle  t.  Cameron,  50  Ala. 

bound  to  fulfil  it;  "  and  Burrill,  "  the  263;  Morgan  v.  Morgan,  3  Stew.  (Ala.) 

performance  of  aconiract  in  the  pre-  383,  2    Am.  Dec.  638;  Dehart  v.  De- 

ciss  form  or  according  to  the  precise  hart,  15  Ind.  167;  Johnson  v.  Johnson, 

terms   agreed    upon;    strict    perform-  40  Md.  189. 

ance."     Waterman   qualifies  Burrill's  2.  Pomeroy  on  Specific  Performance, 

definition    by    including  "  substantial  §  1;  Hammond  v.  Foreman,  48  S.  Car. 

performance,  or  such  as  will  do  justice  175;  Christ  Church  v.  Beach,  7  Wash, 

between  the  parties  under  the  circum-  65. 

stances,  with  compensation  10  the  other  3.  Hall  v.  Ross,  3  Hay  w.  (Tenn.)  200. 

party  when  that  is  required."     Water-  4.  Pomeroy's  Eq.  Jur.  (2ded.)t  §§  138, 

man   on   Specific    Performance,    §    1.  1400.     In  the  note  to  the  latter  section 

See  Willard  v.  Tayloe,  8  Wall.  (U.  S.)  it  is  said:  "  Although  contracts  may 

557;  Comer  v.  Bankhead,  70  Ala.  493;  also  give  rise  to  a  legal  right,  yet  when 

Conn  away  v.  W  fight,  5  Del.  Ch.  472;  equity  compels  their  specific  perform- 

Taggart  v.  Tevanny,  x  Ind.  App.  339;  ance  it  enforces  the  equitable  obliga* 
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not  enforce  specific  performance  of  contracts,  but  their  sole  remedy 
is  to  give  damages  for  the  breach,1  unless  authorized  by  statute  to 
decree  specific  performance.* 

Antiquity  of  Bemedy.  —  Specific  performance  as  a  remedy  is  as  old 
as  equity  jurisprudence  itself.  The  earliest  cases  in  the  reports 
are  found  in  the  time  of  Edward  III.,  where  the  specific  perform- 
ance of  a  marriage  settlement  was  decreed.8 

2.  Discretionary  Character  —  a.  General  Rule.  —  The  grant- 
ing or  denial  of  a  decree  for  specific  performance  is  a  matter 

tion   arising  from   them,  and  not  the  (Mass.)  223;  Buck  r.  Dowley,  16  Gray 

legal  duty.''  (Mass.)  555. 

1.  McLane  v.  Elmer,  4  Ind.  239;  Under  Stat.  Mass.  1853,  c.  371, 
Tasker  v.  Small,  3  Myl.  &  C.  63;  specific  performance  might  be  enforced 
Harnett  v.  Yeilding,  2  Sch.  &  Lef.  in  an  action  at  law,  and  under  that 
549.  statute  specific  performance  could  not 

An  Action  to  Becover  Damages  in  Lien  be  had  in  any  other  form  of  proceed- 

of  Specific  Performance  lies   not  at  law  ing.     Darling  v.  Roarty,  5  Gray  (Mass.) 

but  in   equity,    for  the  right  to  such  71;  Currier  v.  Howard,  14  Gray  (Mass.) 

damages  depends  upon   the   right  to  511. 

specific  performance,  and  is  not  avail-  An  action  at  law  praying  for  relief  in 

able   until   the    latter  is    established,  equity  under  Stat.  Mass.  1853,  c.  371, 

Cooley  v.  Lobdell,  153  N.  Y.  596,  affirm-  to  enforce  specific  performance  of  a 

*'«£  82  Hun  (N.  Y.)  98.  contract    is  to  be  treated  as  a  suit  in 

In  Matthews  v.  Matthews,   133  N.  equity.      Irrin    *».   Gregory,    13  Gray 

Y.  679,  it  was  said:  "  Until  the  court  (Mass. ^215;  Topi  iff  v.  Jackson,  12  Gray 

first  determined  that  the  action  was  in  (Mass.)  565. 

equity,  and  second,  that  the  plaintiff  8.  Pomeroy's  Eq.  Jur.  (2d  ed.),  §  35; 

was  entitled  10  a  specific  performance,  Palgrave's  History  of  the  Council  64, 

the  substituted  damages  founded  upon  67. 

the  value  of  the  property  could  not  be  In  the  reign  of  Edward  IV.,  the 
awarded."  chancellor  stated  that  the  perform- 
Generally  as  to  damages  in  lieu  of  ance  of  an  agreement  to  build  a  house 
specific  performance,  see  in/ra%  XII.  might  be  enforced  Year  Book  8  Edw. 
1.  b.  Damages  in  Lieu  of  Specific  Per-  IV.,  4  (6);  Fitzherbert's  Abr.,  tit.  Sub- 
formance.  poena;  Waterman  on  Specific  Perform- 
In  Pennsylvania  common-law  actions  ance,  §  34;  Story's  Eq.  Jur.,  §  716;  1 
may  be  used  to  compel  the  specific  per-  Madd.  Ch.  Pr.  287. 
formance  of  agreements  for  the  pur-  In  the  reign  of  Elizabeth  are  found 
chase  and  sale  of  lands,  by  means  of  a  a  number  of  cases  where  a  decree 
conditional  verdict  or  by  so  regulating  of  specific  performance  was  ordered, 
the  amount  of  damages  as  to  make  At  that  time  and  for  some  years  af- 
performance  less  grievous  than  pay-  ter  much  hostility  existed  between 
ment.  And  ejectment  is  an  available  the  chancellors  and  the  common  law 
mode  in  Pennsylvania  of  enforcing  judges  over  their  respective  authority 
specific  performance  of  a  contract  for  and  jurisdiction,  the  latter  denying  the 
the  conveyance  of  lands.  Irvine  v.  right  to  specific  performance,  while  the 
Bull,  7  Watts  (Pa.)  323.  See  generally  former  maintained  it.  See  article  on 
infray  XVI.  Common-law  Remedies  in  this  subject  by  Prof.  J.  B.  Ames,  in  1 
Pennsylvania.  Green  Bag  26. 

2.  Massachusetts. —  Under  an  early  The  Authorities  Trace  the  Bemedy  Back 
statute  in  Massachusetts,  limited  equi-  to  the  Roman  Law,  where,  according  to 
table  jurisdiction  which  included  the  Pothier,  even  contracts  in  relation  to 
power  to  decree  specific  performance  chattels  were  specifically  enforceable, 
was  given  to  courts  of  law;  but  the  although  the  English  rule  has  only  re- 
powers  thus  granted  were  strictly  con-  cently  been  carried  thus  far.  See  Law 
strued.  See  Kidder  v.  Hunt,  1  Pick.  Magazine,  vol.  12,  p.  334;  Butler's 
(Mass.)  328,  ii  Am.  Dec.  183;  Adams  Dissertation  on  Feudal  Law;  Austin's 
t.  Townsend,  1  Met.  (Mass.) 483;  Jacobs  "  Outline  "  appended  to  his41  Province 
v.  Peterborough,  etc.,  R.  Co.,  8  Cush.  of  Jurisprudence." 
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resting  within  the  sound  discretion  of  the  court.1 

b.  Discretion  Not  Arbitrary.  —  But  while  it  is  discre- 
tionary with  the  chancellor  whether  he  will  grant  a  decree  for 
specific  performance,  this  discretion  is  not  an  arbitrary  and  capri- 

1.  Alabama. — Gould  v.  Womack,  2  Marsh.   (Ky.)  368,   23  Am.   Dec.  409; 

Ala.  83;   Blackwilder  1.  Loveless,  21  Simon  v.  Wildt,  84  Ky.  157. 

Ala.  371;    Pulliam  v.  Owen,  25  Ala.  Maine.  —  Rogers    v.     Saunders,    16 

492;    Gentry   z.    Rogers,  40  Ala.  442;  Me.  92;  Snell  v.  Mitchell,  65  Me.  48; 

Ellerbe  v.  Ellerbe,  42  Ala.  643;  Carlisle  Mansfield  v.  Sherman,  81  Me.  365. 

z.  Carlisle,  77  Ala.  339.  Maryland.  — Tyson  v.  Watis,  1  Md. 

Arkansas.  —  Whiting   v.    Beebe,    12  Cb.  13;  Duvall  t\   Myers,   2  Md.  Ch. 

Ark.  421;  Shields  v.  Trammell,  19  Ark.  401;  Philpot  v.  Elliott,  4  Md.  Ch.  273; 

51;  Wynn  z:  Garland,  19  Ark.  23,68  Wadsworth    v.    Manning,   4    Md.  59; 

Am.  Dec.  190;    Morrison  v.  Peay,   21  Ciane  v.  Gough,  4  Md.  316;  Geiger  v. 

Ark.  no;  Watkins  v.  Turner,  3$  Ark.  Green,   4   Gill  (Md.)  473;    Perkins  v. 

663.  Wright,     3     Har.    &    M.    (Md.)    324; 

California.  —  Brown  v.  Covillaud,  6  Griffith  v.  Frederick  County   Bank.  6 

Cal.  566;  Cooper  v.  Pena,  21  Cal.  403;  Gill  &  J.(Md.)424;  Waters  v.  Howard, 

Bruck  v.  Tucker,  42  Cal.  347;  Sturgis  8  Gill  (Md.)262;  Smoot  v.  Rea,  19  Md. 

v.  Galindo,  59  Cal.   28;  Kelly  v.  Cen-  398;  Brewer  v.  Herbert,  30  Md.  310,  96 

tral  Pac.  R.  Co.,  74  Cal.  557.  Am.  Dec.  582;  Fardy  v.  Williams,  38 

Connecticut.  —  Meeker  v.  Meeker,  16  Md.  494;  Semmes  v.  Worthington,  38 

Conn.  403;  Patterson  v.  Bloomer,  35  Md.  298;  Ellicott  v.  White,  43  Md.  145; 

Conn.  57,  95  Am.  Dec.  218;  Quinn  v.  O'Brien  v.  Pentz,  48  Md.  562. 

Roath,  37  Conn.  16.  Massachusetts.  —  Boston,  etc.,  R.  Co. 

Delaware.  —  Hudson    v.    Layton,    5  v.  Bartlett,  10  Gray  (Mass.)  385;  Graves 

Harr.  (Del.)  74;  Godwin  v.  Collins,  3  v.  Gold  I  h  wait,  153  Mass.  268. 

Del.  Ch.  189.  Michigan.  —  McMurtrie  v.  Bennette, 

Idaho.  —  Vincent  v.  Larson,  1  Idaho  Harr.  (Mich.)  124;   Weed  v.  Terry,   2 

241.  Dougl.    (Mich.)  344;    Smith    v.    Law- 

Illinois.  —  Frisby  r.  Bi  Hance,  5  III.  rence,    15    Mich.    499;    Chambers    v. 

287;    Broad  well   v.    Broad  well,   6   111.  Livermore,    15    Mich.    381;    Buck    v. 

599;  Fish    v.  Leser,  69  III.  394;  Igle-  Smith,  29  Mich.  166,  18  Am.  Rep.  84; 

hart  v.  Vail,  73  111.  63:  Ralls  v   Ralls,  Rust  v.  Conrad,  47  Mich.  449;    Chap- 

82  III.  243;  Beach  v.  Dyer,  93  III.  295;  man  v.  Morgan,  55  Mich.  124. 

Hetfield  v.   Willey,   105   111.   286;  Chi-  Mississippi.  —  Hester  v.    Hooker,    7 

cago,  etc.,  R.  Co.  v.  Reno,  113  111.  39;  Smed.  &  M.  (Miss.)  768;  Aston  v.  Rob- 

Maltby  v.  Thews,  171  111.  264.  inson,  49  Miss.  348. 

Indiana.  —  Dougherty  v.  Humpston,  Missouri.  —  Fish  v.  Lightner,  44  Mo. 

2  Blackf.  (Incl.)  273;  Ash  v.  Daggy,  6  268;    Taylor  v.  Williams,  45  Mo.  80; 

Ind.  259;  Wabash,  etc..  Canal  v.  State,  Paris  v.  Haley,  61  Mo.  453;    Veth  v. 

7  Ind.   180;    Kirkman  v.   Kenyonr  17  Gierth,  92  Mo.  97;  Glass  v.  Rowe,  103 

Ind.   607;    Vawter  v.  Bacon,  89  Ind.  Mo.  513;  In  re  Ferguson,  124  Mo.  574; 

565.  Pomeroy  v.  Fullerton,  131  Mo.  581. 

Iowa.  —  Shaw  v.  Livermore,  2  Greene  Montana.  —  Thornburgh  v.  Fish,  11 

(Iowa)  338;  Young  v.  Daniels,  2  Iowa  Mont.  53. 

126;    Armstrong   v.    Pierson,    5    Iowa  Nebraska.  —  King    v.    Gsantner,    23 

317;  Rudolph  v.   Covell,  5    Iowa  525;  Neb.  795. 

Auter  v.  Miller,  18  Iowa  405;  Smith  v.  New  Hampshire.  —  Pickerings.  Pick- 
Shepherd,  36  Iowa  253;  Grimes  v.  Ham-  ering,  38  N.  H.  400. 
ilton  County,  37  Iowa  290;  Thurston  New  Jersey.  —  King  v.  Morford,  1 
v.  Arnold,  43  Iowa  43;  Sweeney  v.  N.  J.  Eq.  274;  Johnson  v.  HubbelJ,  to 
O'Hora,  43  Iowa  34;  Parsons  v.  Gil-  N.J.  Eq.  332,  66  Am.  Dec.  773;  Plum- 
bert,  45  Iowa  33;  Briggs  v.  Jasper  mer  v.  Keppier,  26  N.  J.  Eq.  481;  Ely 
County,  49  Iowa  481;  Minneapolis,  v.  Perrine,  2  N.  J.  Eq.  396;  Gariss  v. 
etc.,  R.  Co.  v.  Cox.  76  Iowa  306.  Gariss,    16    N.  J.   Eq.   79;    Peeler  v. 

Kansas.  —  Fowler    v.    Marshall,    29  Levy,  26  N.   J.  Eq.  330;  Stoutenburgh 

Kan.  665.  v.  Tompkins,  9  N.  J.  Eq.  332;  Torrey  v. 

Kentucky.  —  Turner  v.  Clay,  3  Bibb  Buck,  2   N.  J.   Eq.   374:  Locander  v. 

(Ky.)  52;  Grundy  v.  Edwards,  7  J.  J.  Lounsbery,  24   N.  J.   Eq.  417,  25  N. 
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cious  one,  synonymous  with  the  mere  pleasure  of  the  judge,  but 
a  sound  judicial  discretion,  controlled  by  the  established  princi- 
ples of  equity  as  applicable  to  the  facts  in  each  case.1 


J.  Eq.  554;  Van  Dyne  v.  Vreeland,  n 
N.  J.  Eq.  370;  Smith  v.  McVeigh,  11  N. 
T.  Eq.  239;  McDavit  v.  Pierrepont,  23 
N.  J.  Eq.  42;  Brown  v.  Brown,  33  N.  J. 
Eq.  650. 

New  York,  —  Seymour  v.  Delancy,  3 
Cow.  (N.  Y.)  445,  6  Johns.  Ch.  (N.  Y.) 
222;  St.  John  v.  Benedict,  6  Johns.  Ch. 
(N.  Y.)  in;  McWhorter  v.  McMahan, 
Clarke  (N.  Y.)  400;  Peters  v.  Dela- 
plaine,  49  N.  Y.  362;  Bo  wen  v.  Irish 
Presb.  Congregation,  6  Bosw.  (N.  Y.) 
245;  Clarke  v.  Rochester,  etc.,  R.  Co., 
18  Barb.  (N.  Y.)  350;  Miles  v.  Dover 
Furnace  Iron  Co.,  125  N.  Y.  294. 

North  Carolina.  —  Lloyd  v,  Wheatly, 
2  Jones  Eq.  (N.  Car.)  267;  Love  v. 
Welch,  97  N.  Car.  200;  Ramsay 
v.  Gheen,  99  N.  Car.  215;  Prater  v. 
Miller,  3  Hawks  (N.  Car.)  629:  Leigh 
v.  Crump,  1  Ired.  Eq.  (N.  Car.)  299. 

Oregon,  —  Snider  v.  Lehnherr,  5  Ore- 
gon 385. 

Pennsylvania. —  Henderson  v.  Hays, 

2  Watts  (Pa.)  148. 
South  Carolina.  —  Clitherall  v.  Ogil- 

vie,  1  Desaus.  (S.  Car.)  250;  Barksdale 
v.  Payne,  Riley  Eq.  (S.  Car.)  174;  Dav- 
enport v.  Latimer,  53  S.  Car.  563. 

Tennessee.  —  Starnes  v.  Newsom,  1 
Tenn.  Ch  .  239;  Hudson  v.  King,  2 
Heisk.  (Tenn.)  560;  McCarty  v.  Kyle, 
4  Coldw.  (Tenn.)  349;  Morrison  v. 
Searight,  4  Baxt.  (Tenn.)  478  Baker 
v.  Shy,  9  Heisk.  (Tenn.)  8q;  Howard  v. 
Moore,  4  Sneed  (Tenn.)  317;  Humbard 
v.  Humbard,  3  Head  (Tenn.)  100;  Cock 
v.  Evans,  9  Yerg.  (Tenn.)  287. 

Virginia.  —  Pigg  v.  Corder,  12 
Leigh  (Va.)  69;  Anthony  v.  Leftwich, 

3  Rand.  (Va.)  238;  McComas  v.  Easley, 
21  Grait.  (Va.)  23;  Hale  v.  Wilkinson, 
21  Gratt.  (Va.)  75;  Shenandoah  Valley 
R.  Co.  v.  Lewis,  76  Va.  833,  12  Am.  & 
Eng.  R.  Cas.  305. 

West  Virginia. — Abbott  v.  L' Horn  me- 
dieu,  10  W.  Va.  677;  Knott  v.  Shep- 
herdstown  Mfg.  Co.,  30  W.  Va.  790. 

Wisconsin,  —  Menasha  v.  Wisconsin 
Cent.  R.  Co.,  65  Wis.  502;  Dewey  v. 
Spring  Valley  Land  Co.,  98  Wis.  83. 

United  States.  —  Roundtree  v.  Mc- 
Lain,  Hempst.  (U.  S.)  245;  Mississippi, 
etc.,  R.  Co.  r.  Cromwell,  91  U.  S.  643; 
Nickerson  v.  Nickerson,  127  U.  S.  668; 
Hennessy  v.  Wool  worth,  128  U.  S.  438; 
Cheney  v.  Libby,  134  U.  S.  68;  Tobey 


v.  Bristol  County,  3  Story  (U.  S.)  800; 
Willard  v.  Tayloe,  8  Wall.  (U.  S.)  557. 

England. —  Joynes  v.  Statham,  3  Atk. 
388;  Garrard  v.  Grinling,  2  Swanst. 
244;  Pitcairn  v.  Ogbourne,  2  Ves.  375; 
White  v.  Damon,  7  Ves.  Jr.  35;  Legal 
v.  Miller,  2  Ves.  299;  Townshend  v. 
Stangroom,  6  Ves.  Jr.  328;  Clarke  v. 
Grant,  14  Ves.  Jr.  519;  Mason  v.  Arm- 
ilage,  13  Ves.  Jr.  25;  Winch  v.  Win- 
chester, 1  Ves.  &  B.  375;  Clowes  v. 
Higginson,  1  Ves.  &  B.  527;  Rams- 
bottom  v.  Gosden,  1  Ves.  &  B.  165; 
Flood  v.  Finlay,  2  Ball  &  B.  15;  Price 
v.  Dyer,  17  Ves.  Jr.  357;  Mortlock  v. 
Buller,  10  Ves,  Jr.  294. 

Wholly  Discretionary.  —  The  specific 
performance  of  a  contract  rests  entirely 
in  the  discretion  of  the  court.  Godwin 
v.  Collins,  3  Del.  Ch.  189;  Hay  v. 
Lewis,  39  Wis.  364;  Smith  v.  Wood,  12 
Wis.  382. 

In  Joynes  v.  Statham,  3  Atk.  388, 
Lord  Hardwicke  said:  "  The  constant 
doctrine  of  this  court  is  that  it  is  in  their 
discretion  whether  in  such  a  bill  they 
will  decree  a  specific  performance  or 
leave  the  plaintiff  to  his  remedy  at 
law." 

The  Question  Is,  not  what  the  court 
must  do,  but  what,  under  the  circum- 
stances of  the  case,  it  should  do  in  the 
interest  of  justice.  Fish  v.  Leser,  69 
111.  394;  Plummer  v.  Keppler,  26  N.  J. 
Eq.  481;  Conover  v.  Wardell,  20  N.  J. 
Eq.  266;  Mississippi,  etc.,  R.  Co.  v. 
Cromwell,  91  U.  S.  643. 

1.  Alabama.  —  Gould  v.  Womack,  2 
Ala.  83;  Black  wilder  v.  Loveless,  21 
Ala.  371;  Pulliam  v.  Owen,  25  Ala. 
492;  Gentry  v.  Rogers,  40  Ala.  442; 
Ellerbe  v.  Ellerbe,  42  Ala.  643;  Bogan 
v,  Daughdrill,  5]  Ala.  312. 1 

Arkansas.  —  Morrison  v.  Peay,  21 
Ark.  no. 

California.  —  McGarvey  v.  Hall,  23 
Cal.  140;  Sturgis  v.  Galindo.'sgCal.  28. 

Connecticut.  —  Meeker  v.  Meeker,  16 
Conn.  403 :  Quinn  v.  Roath,  37  Conn.  16. 

Delaware.  —  Hudson  v.  Layton,  5 
Harr.  (Del.)  74.  48  Am.  Dec.  167. 

Illinois.  —  Frisby  v.  Ballance,  5  111. 
287,  39  Am.  Dec.  409;  Broad  well  v. 
Broad  well,  6  111.  599;  Sco1ti>.  Whitlow, 
20  III.  310;  Hough  v.  Coughlan,  41  III. 
134;  Fish  v.  Leser,  60.  111.  395;  Alexan- 
der v.  Hoffman,  70  111.  119;  Iglehart  ». 
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c.  Controlled  by  Settled  Principles.  —  The  principles  by 

which  the  remedy  is  governed  are  nearly  as  well  settled  as  if  they 
were  the  subject  of  positive  statutory  enactment,1  though  no 
inflexible  rules  can  be  laid  down  for  the  determination  of  all  cases, 
and  each  case  must  be  finally  determined  according  to  its  own 
particular  circumstances.*     When  general  rules  and  principles  fail 


Vail,  73  111.  63;  Bowman  v.  Cunning- 
ham,  78  111.  51;  Race?.  Weston,  86  111. 
94;  Conn  v.  Mitchell,  115  111.  124. 

Indiana.  —  Dougherty  v.  Hurapston, 
2  Blackf.  (Ind.)  273;  Ash  v.  Daggy,  6 


Pennsylvania.  —  Henderson  v.  Hays, 
2  Watts  (Pa.)  148. 

South  Carolina.  —  Davenport  v.  Lati- 
mer, 53  S.  Car.  563. 

Tennessee,  —  Howard    v.     Moore,    4 


Ind.  259;  Atkinson  v.  Jackson,  8  Ind.  31.  Sneed  (Tenn.)  317;    Cock  v.  Evans,  9 

Iowa,  —  Shaw  v.  Livermore,  2  Greene  Yerg.  (Tenn.)  287. 

(Iowa)  338;  Young  v.  Daniels,  2  Iowa  Virginia.  —  Pigg  v.  Corder,  12  Leigh 

126;  Armstrong  v.  Pierson,  5  Iowa  317;  (Va.)  69;     Bryan   v.   Lofftus,    t   Rob. 

Rudolph  v.  Co  veil,  5  Iowa  525;  Rich-  (Va.)  13,  39  Am.  Dec.  242;  Anthony  v. 

mond  i:  Dubuque,  etc.,  R.  Co.,  33  Iowa  Leftwich,  3  Rand.  (Va.)  238. 


422;  Smith  v.  Shepherd,  36  Iowa  253; 
Grimes  v.  Hamilton  County,  37  Iowa 
290;  Sweeney  v.  O'Hora,  43  Iowa  34; 
Thurston  v.  Arnold,  43  Iowa  43. 


West  Virginia.  —  Lowry  v.  Buffing- 
ton,  6  W.  Va.  249;  Abbott  v.  L'Hom- 
medieu,  10  W.  Va.  677. 

United  States.  —  King  v.    Hamilton, 


Kentucky.  —Turner  v.  Clay,  3  Bibb    4  Pet.  (U.  SO328;  Willard  v.  Tayloe,  8 


(Ky.)  52. 

Maine.  —  Rogers  v.  Saunders,  16 
Me.  92,  33  Am.  Dec.  635. 

Maryland.  —  Tyson  v.  Watts,  1  Md. 
Ch.  13;  Waters  v.  Howard,  I  Md.  Ch. 


112;  Duvall  v.  Myers,  2  Md.  Ch.  401;    421. 


Wall.  (U.  S.)  557;  Rutland  Marble  Co. 
v.  Ripley,  10  Wall.  (U.  SO339;  Nicker- 
son  v.  Nickerson,  127  U.  S.  668;  Hen- 
nessy  v.  Wool  worth,  128  U.  S.  438. 
England.  —  Bennett  v.  Smith,  16  Jur. 


Perkins  v.  Wright,  3  Har.  &  M.  (Md  ) 
324;  Griffith  v.  Frederick  County  Bank, 

6  Gill  &  J.  (Md.)  424. 

Massachusetts.  —  Somerby  v.  Bun  tin, 
118  Mass.  279,  19  Am.  Rep.  459. 

Michigan.  —  McMurtrie  v.  Bennetts, 
Harr.  (Mich)  124;  Weed  v.  Terry,  2 
Dougl.  (Mich.)  344;  Smith  v.  Law- 
rence,  15  Mich.  499;  Rust  v.  Conrad, 
47  Mich.  449;  Blanchard  v.  Detroit, 
etc.,  R.  Co.,  31  Mich.  43,  18  Am.  Rep. 
142. 


In  the  exercise  of  its  extraordinary 
jurisdiction  the  court,  though  not  ex- 
empt from  the  general  rules  and  prin- 
ciples of  equity,  acts  with  more  freedom 
than  when  exercising  its  ordinary  pow- 
ers.    Tyson  v.  Watts,  1  Md.  Ch.  13. 

1.  McCartyv.  Kyle,  4Coldw.  (Tenn.) 
348.  Citing  Cock  v.  Evans,  9  Yerg. 
(Tenn.)  287;  Humbard  v.  Hum  bard,  3 
Head  (Tenn.)  100. 

Judicial  Summary  of  Bales.  —  "  Courts 
of  chancery   have    adopted   and  pre- 


MisHssippi.  —  Aston  v.  Robinson,  49  scribed  certain  rules  by  which  they  are 

Mi3*.  348.  usually    governed    in  exercising    the 

Missouri.  —  Paris  v%  Haley,  61   Mo.  jurisdiction  of  enforcing  specific  per* 

453;  Veth  v.  Gierth,  92  Mo.  97;  Pom-  formance  of  agreements  for  the  sale  of 

eroy  v.  Fullsrton,  131  Mo.  581;  Glass  lands,  some  of  which  were  stated  by 

v.  Rowe,  103  Mo.  513;  In  re  Ferguson,  this  court  in  Shields  v.  Trammell,  19 


124  Mo.  574. 

New  Jersey.  —  King  v.  Morford,  1  N. 
T.  Eq.  274;  Brown  v.  Brown,  33  N.  J. 
Eq.  650;  Smith  v.  McVeigh,  11  N.  J. 
Eq  239. 

New  York.  —  Seymour  v.  Delancy,  3 
Cow.  (N.  Y.)  445,  6  Johns.  Ch.  (N.  Y.) 
222;  St.  John  v.  Benedict,  6  Johns.  Ch. 
(N.  Y.)  in;  McWhorter  v.  McMahan, 
Clarke  (N.   Y.)  400;    Bowen  v.    Irish 


Ark.  59.  First,  that  there  must  be 
a  valuable  consideration  in  favor  of  the 
party  against  whom  the  agreement  is 
to  be  enforced.  Second,  that  the 
contract  must  be  one  which  the  de- 
fendant can  fulfil,  and  the  fulfilment  of 
which  on  his  part  and  on  the  part  of 
the  plaintiff  can  be  judicially  enforced. 
Third,  that  the  enforcement  of  the 
contract  in  specie  must  be  really  im- 
Presb.  Congregation,  6  Bosw.  (N.  Y.)    portant  to    the   plaintiff  and  not  op 


245. 

North  Carolina.  —  Prater  v.  Miller,  3 
Hawks  (N.  Car.)  629;  Leigh  v.  Crump. 
I  Ired.  Eq.  (N.  Car.)  299. 


pressi  ve  to  the  defendant."     Greenfield 
v.  Carllon,  30  Ark.  555. 

2.  No    Inflexible  Boles.  —  Young    v. 
Daniels,  2  Iowa  126,  63  Am.  Dec.  4771 
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to  furnish  any  exact  measure  of  justice  between  the  parties,  the 
court  will  grant  or  withhold  relief  according  to  the  circumstances 
of  each  individual  case.1 

d.  How  Far  of  Course.  —  The  right  to  a  specific  perform- 
ance has  become  so  well  recognized  that 'if  the  parties  are  com- 
petent  and  the  contract  is  unobjectionable  in  itself,  it  is  almost 
as  much  a  matter  of  course  for  the  chancellor  to  decree  specific 
performance  as  for  a  court  of  law  to  give  damages.*  But,  never- 
theless, specific  performance  is  never  demandable  as  a  matter  of 
absolute  right.3     The  proof  of  a  valid  legal  contract  is  not  enough 

Shaw  v.  Livermore,  2  Gieene  (Iowa)  24    N.  J.  Eq.  417,  25  N.  J.   Eq.  554; 

343;  Briggs  v.  Jasper  County,  49  Iowa  Hopper  v.  Hopper,   16  N.  J.  Eq.  147; 

481;  Durrett  v.  Hook,  8  Mo.  374;  Ivory  Crane  v.  Decamp,  21  N.  J.  Eq.  414. 

v.  Murphy,  36  Mo.  534;  Fish  v.  Light-  Oregon,  —  Richards    v.    Snyder,    11 

ner,  44  Mo.  268;  Taylor  v.  Williams,  Oregon  501. 

45  Mo.  80;  Burke  v.  Seely,  46  Mo.  334.  Tennessee,  —  Rice  v.  Rawlings,  Meigs 

The  court  withholds  or  grants  relief  (Tenn.)  496;    Gillespie  v.   Bradford,  7 

according  to  the  circumstances  of  each  Yerg.  (Tenn.)  170. 

particular  case.    Tyson  v.  Watts,  1  Md.  West  Virginia.  —  Abbott  :■.  L'Hom- 

Ch.  13;  Thornhurgh  v.  Fish,  n  Mont,  medieu,  10  W.  Va.  677. 

53;  Aston  v.  Robinson,  49  Miss.  348,  United  States,  —  See  Willard  v.  Tay- 

citing   Griffith    v.    Frederick    County  loe,  8  Wall.  (U.  S.)  557. 

Bank,  6  Gill  &  J.  (Md.)424.  Where    there  is   no  legal   principle 

Where  the  Equities  Are  Debatable,  the  upon  which  the  specific  performance  in 

decree  will  depend  in  a  sense  upon  dis-  the    contract  should   be   refused,   the 

cretion,  and  may  be  granted  or  denied  court  will  decree  specific  performance, 

according  to  the  special  exigencies  and  Sweeney  v.  O'Hora,  43  Iowa  34. 

facts  of  the  case.     Locander  v.  Louns-  It  is  a  maxim  of  equity  to  regard  as 

bery,  24  N.  J.  Eq.  417,  25  N.  J.  Eq.  554;  done   that   which   is  contracted  to  be 

Johnson  v.  Hubbell,  10  N.  J.  Eq.  332.  done,  but  this   means  no  more  than 

1.  Particular  Circumstances  Control.  —  that  a  party  to  a  contract  may  insist 
Morrison  v.  Peay,  21  Ark.  110;  Young  upon  being  placed  in  a  situation  equally 
v.  Daniels,  2  Iowa  126;  Thurston  v,  as  advantageous  as  if  the  contract  had 
Arnold,  43  Iowa  43;  Smith  v.  Shep-  been  fulfilled.  Gardiner  v.  Gerrish,  23 
herd,  36  Iowa  253;  Aston  v.  Robinson,  Me.  46. 

49  Miss.  348;  Durrett  v.  Hook,  8  Mo.  When  the  contract  has  been  fairly 
374;  Ivory  v.  Murphy,  36  Mo.  534;  procured  and  its  enforcement  will  work 
Fish  r.  Lightner,  44  Mo.  268;  Taylor  no  injustice  or  hardship,  it  is  enforced 
v.  Williams,  45  Mo.  80;  Burke  v.  almost  as  a  matter  of  course.  Plum- 
Seel  y,  46  Mo.  334;  Willard  v.  Tayloe,  mer  v.  Keppler,  26  N.  J.  Eq.  481; 
8  Wall.  (U.  S.)  557.  Conover  v.  Wardell,  20  N.  J   Eq.  273. 

2.  Per  Sir  Wm.  Grant,  in  Hall  v.  3.  Not  Demandable  as  Matter  of  Bight 
Warren,  9  Ves.  Jr.  608,  decided  in  the  — Alabama.  —  Gould  v.  Womack,  2 
year  1804.  See  also  the  following  Ala.  83;  Black  wilder  v.  Loveless,  21 
cases:  Ala.  371;    Pulliam  v.  Owen,  25  Ala. 

Alabama.  —  Bogan  v.  Daughdrill,  51  492;    Gentry  v.   Rogers,  40  Ala.  442; 

Ala.  312;  Chambers  v.  Alabama  Iron  Ellerbe  v.  Ellerbe,  42  Ala.  643. 

Co.,  67  Ala.  353.  California.  —  Brown  v.  Covillaud,  6 

California.  — Johnson  v.  Rickett,  5  Cal.  566;  Kelly  v.  Central  Pac.  R.  Co., 

Cal.  218;  Flickinger  v.  Shaw,  87  Cal.  74  Cal.  557. 

126.  Delaware.  —  Hudson    v.    Lay  ton,    5 

Illinois.  —  McClure  v.  Otrich,  118  Harr.  (Del.)  74,  48  Am.  Dec.  167;  God- 
Ill.  320.  win  v.  Collins,  3  Del.  Ch.  189. 

Maine.  —  Rogers  v.  Saunders,  16  Me.  Florida.  —  Knox  v.  Spratt,  23  Fla.  64. 

92.  Idaho.  —  Vincent  v.  Larson,  1  Idaho 

Maryland.  —  Smoot  v.  Rea,  19  Md.  241. 

398;  Popplein  v.  Foley,  61  Md.  381.  Illinois.  —  Chicago,   etc.,   R.  Co.  v. 

New  Jersey. — Locander  v.  Lounsbery,  Reno,  113  111.  39. 
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to  entitle  one  to  a  decree  for  specific  performance.1  A  court  of 
equity  may  refuse  specifically  to  enforce  a  contract  which  is  good 
at  law,  and  which  equity  would  refuse  to  cancel.*  A  party  insist- 
ing on  specific  performance  must  make  out  a  complete  equity.* 

e.  Imposing  Equitable  Terms.  —  The  remedy  being  discre- 
tionary in  character,  the  court  may  withhold  relief  unless  the 
plaintiff  will  consent  to  do  equity ;  or,  in  other  words,  the  court 
may  impose  terms  upon  the  plaintiff.4 

/.  In  Enforcement  of  Trust.  —  The  rule  that  it  is  discre- 

Indiana.  —  Vawtcr  v.  Bacon,  89  Ind.  Gratt.  (Va.)  23;  Hale  v.  Wilkinson,  21 

565.  Gratt.  (Va.)  75;  Shenandoah  Valley  R. 

Iowa. — Shaw  r.  Li  verm  ore,  2  Greene  Co.  v.   Lewis,  76  Va.  833;  Barrett  v. 
(Iowa)  338;  Young  v.  Daniels,  2  Iowa  Forney,  82  Va.  269. 
126;  Armstrong  v.  Pierson,  5  Iowa  317;  West  Virginia. — Knott  p.  Shepherds- 
Rudolph  v,  Covell,  5  Iowa  525;  Auter  town  Mfg.  Co.,  30  W.  Va.  790. 
v.  Miller,   18   Iowa  405;    Thurston  v.  Wisconsin. — Menasha  v.  Wisconsin 
Arnold,  43  Iowa  43;  Minneapolis,  etc.,  Cent.  R.  Co.,  65  Wis.  502. 
R.  Co.  v.  Cox,  76  Iowa  306.  United  States.  —  Willard  v.  Tayloe,  8 

Maine.— Snell  v.  Mitchell,  65  Me.  48.  Wall.  (U.  S.)  557;  Nickerson  v.  Nicker- 

Maryland.  —  Geiger  v.  Green,  4  Gill  son,    127   U.   S.  668;    Rutland  Marble 

(Md.)473;  Philpot  v.  Elliott,  4  Md.  Ch.  Co.  v.   Ripley,   10  Wall.  (U.  S.)  339; 

273;    Wadsworth   v.  Manning,  4   Md.  Hennessy  v.  Woolworlh,  128  U.  S.  438; 

59;  Crane  v.  Gough,  4  Md.  316;  Waters  Tobey  v.  Bristol  County,  3  Story  (U. 

v.  Howard,  8  Gill  (Md.)  262;  Smoot  v.  S.)  800;  Leicester  Piano  Co.  v.  Front 

Rea,  19  Md.  398;  Fardy  v.  Williams,  38  Royal,  etc.,  Imp.  Co.,  55  Fed.  Rep. 

Md.  494;  Semmes  v.  Worthingion,  38  190. 

Md.  298;  Shriver  v.  Seiss,  49  Md.  384.  England.  — Ramshire  v.  Bolton,   L. 

Massachusetts.  —  Jones    v.   Newhall,  R.  8  Eq.  294;  Hill  v.   Lane,   L.  R.  11 

115  Mass.  244,  15  Am.  Rep.  97;  West-  Eq.  215;  Barry  v.  Croskey,  2  Johns  & 

ern  R.  Corp.  v.  Babcock,  6  Met.  (Mass.)  H.  1;  Cox  v.  Middleton,  2  Drew.  290. 

346.  How  Far  Matter  of  Bight.  —  W  he  re  th  e 

Michigan. — Chambers  v.  Livermore,  jurisdiction  exists  the   remedy  is  not 

15  Mich.  381.  of  right;  the  court  holds  it  in  judicial 

Mississippi.  —  Hester   v.    Hooker,   7  discretion,  controlled  by  principles  of 

Smed.  &  M.  (Miss.)  768.  equity  and  justice.     Brown  v.  Brown, 

Missouri.  —  Paris  v.    Hahy,  61  Mo.  33  N.  J.  Eq.  650. 

453;  Veth  v.  Gierth,  92  Mo.  97;  Pome-  Specific  performance  is  as  much  a 

roy  v.  Fullerton,  131  Mo.  581.  matter  of  right  as  any  other  redress 

New  Hampshire. — Pickering  v.  Pick-  when  a  proper  case  under  the  rules  of 

cring,  38  N.  H.  400;  Eckstein  v.  Down-  equity  is  presented.    Howard  z>.  Moore, 

ing,  64  N.  H.  248,  10  Am.  St.  Rep.  404.  4  Sneed  (Tenn.)  321. 

New  Jersey.  —  Johnson  v.  Hubbell,  1.  Chicago,  etc.,  R.  Co.  v.  Reno,  113 

10  N.  J.    Eq.   332,  66  Am.  Dec.  773;  111.  39;    Menasha  v.  Wisconsin  Cent. 

Pinner  v.    Sharp,   23   N.   J.    Eq.  274;  R.  Co.,  65  Wis.  502. 

Brown   v.  Brown,   33  N.  J.   Eq.  650;  A  Contract  Valid  in  Law  and  sufficient 

Smith  v.  McVeigh,  11  N.  J.  Eq.  239.  for  the  recovery  of  damages  may  not 

New  York.  —  Sherman  v.  Wright,  49  be  such  as  equity  will  decree  to  be  per- 

N.  Y.  227;  Peters  v.  Delaplaine,  49  N.  formed.     Pinner  v.  Sharp,  23  N.  J.  Eq. 

Y.  362;  Day  v.   Hunt,   112  N.  Y.  191;  274. 

Hayes  v.  Nourse,  114  N.  Y.  595, 11  Am.  2.  Kelly  v.  Central  Pac.  R.  Co.,  74 

St.  Rep.  700.  Cal.  557. 

North  Carolina.  —  Love  v.  Welch,  97  The  Contract  Must  Be  One  Which  in 

N.  Car.  200;  Ramsay  v.  Gheen,  99  N.  All  Its  Feature*  Appeals  to  the  Judicial 

Car.  215.  Discretion  as  being  fit  to  be  specifically 

South  Carolina.  —  Davenport  v.  Lati-  enforced.  Bruck  v.  Tucker,  42  Cal.  347. 

mer,  53  S.  Car.  563.  8.  Chapman  v.  Morgan,  55  Mich.  124. 

Tennessee.  —  Humbard  0.  Humbard,  4.  Willard  v.  Tayloe,  8  Wall.  (U.  S.) 

3  Head  (Tenn.)  100.  557.     See  also  infra,  XII.  2.  b.  Impo- 

Virginia.  —  McComas  v.  Easley,  31  sition  of  Terms  on  Plaintiff. 
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tionary  with  the  chancellor  whether  he  will  decree  specific  per- 
formance does  not  apply  where  the  bill  seeks  to  enforce  a  trust.1 

3.  Converse  of  Rescission.  —  Specific  performance  as  a  remedy  is 
the  exact  converse  of  the  equitable  remedy  of  rescission.*  The 
defendant  who  resists  the  application  for  specific  performance 
stands  in  much  the  same  attitude  as  the  plaintiff  who  seeks 
a  rescission ; 3  but  the  relative  positions  of  the  parties  are  not 
precisely  the  same,  for  the  heavier  burden  in  each  case  is  on 
the  plaintiff.4  Chancery  may  refuse  to  decree  specific  perform- 
ance of  a  contract,  although  it  would  not  set  aside  such  contract 
if  voluntarily  executed.5 

4.  Reformation  and  Enforcement  —  A  contract  may  be  reformed 
and  then  specifically  enforced  as  reformed  in  the  same  suit  ;6  but 

1.  In  re  Ferguson,  124  Mo.  574.  See  the  court  to  refuse  to  enforce  perform- 
generally  article  Trusts  and  Trustees,  ance.     It  is  not  an  uncommon  case  for 

2.  See  generally  article  Rescission,  the  court  10  refuse  to  enforce  for  in- 
Cancellation,  and  Reformation  op  adequacy  and  at  the  same  time  refuse 
Contracts,  vol.  18,  p.  744.  to  rescind. "     See  also  Seymour  v.  De- 

3.  Parker  v.  Garrison,  61  111.  250.  lancy,  3  Cow.  (N.  Y.)  445,6  Johns.  Ch. 
See  Johnston  v.  Mitchell,  1  A.  K.  (N.  Y.)  222,  15  Am.  Dec.  270;  Clitherall 
Marsh.  (Ky.)  225.  v.  Ogilvie,  1  Desaus.  (S.  Car.)  257. 

4.  There  are  many  cases  in  which  a  Where  the  vendor  of  land  by  title 
court  of  equity  will  not  exert  its  powers  bond  agrees  verbally  with  the  vendee, 
to  enable  a  party  to  acquire  possession  who  has  not  paid  the  purchase  money, 
of  a  thing,  but  in  which  it  will  never-  to  rescind  and  cancel,  the  sate  and  sub- 
theless  refuse  to  disturb  a  possession  mit  to  arbitration  the  matter  of  the 
obtained  without  its  aid.  Crane  e>.  indebtedness,  and,  under  this  agree- 
Gough,  4  Md.  316.  inent,  arbitration  is  had  and  an  award 

While  an  oral  agreement  to  rescind  is  made,  the  chancery  court  may,  for 
a  written  contract  for  the  sale  of  land  that  reason,  refuse  to  grant 'specific 
cannot  be  enforced,  it  may  present  a  performance  of  the  contract  of  sale, 
good  ground  for  refusal  by  the  chan-  notwithstanding  the  agreement  to 
eery  court  specifically  to  enforce  the  cancel,  being  verbal,  is  one  that  can- 
written  contract  of  sale.  Perry  v.  not  itself  be  enforced.  Perry  v.  Mc- 
McLain,  6b  Miss.  145.  Lain,  66  Miss.  145. 

A  defendant  may  resist  a  decree  on  6.  Indiana,  —  Vawter    v.  Bacon,   89 

evidence  which  would  be  insufficient  Ind.  565. 

to  establish    the  case  of   a  plaintiff.  Maryland.  —  Moale  v.  Buchanan,  11 

Backus's  Appeal,  58  Pa.  St.  186.  Gill  &"j.(Md.)3i4;  Poppelein  v.  Foley, 

5.  Kelly  v.  Central  Pac.   R.  Co.,  74  61  Md.  381. 

Cal.  557;  Crane  v.  Gough,  4  Md.  316;  Ohio.  —  Columbus,    etc.,   R.   Co.   v. 

Clitherall  v.  Ogilvie,  I  Desaus.  (S.  Car.)  Steinfeld,  42  Ohio  St.  449. 

250;    Barksdale    v.   Payne,   Riley  Eq.  Tennessee.  —  Perry     v.    Pearson,     I 

(S.  Car.)  174.     See  also  Jackson  v.  Ash-  Humph.  (Tenn.)438;  Bailey  v.  Bailey, 

ton,   11   Pet.  (U.  S.)  229;  Cathcart  v.  8   Humph.    (Tenn.)  230;    Williams  v 

Robinson,  5  Pet.  (U.  S.)  264;  Clarke.  Conrad,     11     Humph.     (Tenn.)     415; 

Maurer,  77  Iowa  717.  Davidson  v.  Greer,   3  Sneed   (Tenn.i 

Illustrations. — In  Osgood  v.  Frank-  385;  Barnes  v.  Gregory,  1  Head  (Tenn.) 

lin,  2  Johns.  Ch.  (N.  Y.)  23,  7  Am.  Dec.  236;    Talley    v.    Courtney,    t    Heisk. 

513,  Kent,  Ch.,  said:  "  There  is  a  very  (Tenn.)  718.     The    case    of    Long    v. 

important  distinction     *     *     *      be-  Dooley,  4  Hayw.  (Tenn.)  128,  holding: 

tween   ordering  a  contract   to  be  re-  the  contrary,  has  been  overruled. 

scinded  and  decreeing  a  specific  per-  West  Virginia.  —  Fi shack  v.  Ball,  34 

formance.       Though    inadequacy     of  W.  Va.  644. 

price  is  not  a  ground  for  decreeing  an  Wisconsin.  — Waterman  v.  Dutton,  6 

agreement  to  be  delivered  up  or  a  sale  Wis.  265. 

rescinded  (unless  its  grossness  amount  England.  — Olley  v.  Fisher,  56  L.  J. 

to  fraud),  yet  it  may  be  sufficient  for  Ch.  208,  34  Ch.  D.  367. 
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• 

the  court  has  no  power,  under  the  pretense  of  reforming  a  con- 
tract, to  make  a  new  contract  for  the  parties.1 

5.  Injunction.  —  The  remedies  by  injunction  and  specific  per- 
formance are  somewhat  akin,  and  the  relief  granted  takes  one 
form  or  the  other  according  to  circumstances;  thus,  affirmative 
relief  will  ordinarily  take  the  form  of  a  decree  for  specific  per- 
formance,  and  negative  relief  may  be  afforded  by  an  injunction. 
In  the  one  instance  the  court  decrees  that  the  offending  party 
shall  perform  an  agreement  which  he  has  broken,  and  in  the  other 
the  court  forbids  and  prevents  the  breach  which  the  defendant  is 
about  to  make.* 

negative  Covenants.  —  Where  a  person  has  agreed  not  to  do  a  cer- 
tain act,  specific  performance  may  be  decreed  in  the  form  of  an 
injunction.3  So  where  a  party  agrees  to  do  certain  acts  and  not 
to  do  others,  he  may  be  enjoined  from  doing  the  latter  acts,  and 
specific  performance  of  the  contract  will  thus  be  enforced  to  that 
extent,  although  the  court  may  have  no  power  to  decree  specific 
performance  of  the  acts  which  he  agreed  to  do.4 

A  Mandatory  Injunction  may  also  enforce  the  affirmative  terms  of  a 
contract  indirectly  in  some  cases  in  which  a  direct  suit  for  specific 
performance  would  not  lie.5 

See  also  article  Rescission,  Cancel-  entitled  to  a  specific  execution  of  the 

lation,   and    Reformation    of  Con-  agreement  set  up  by  him,  he  cannot  be 

tracts,  vol.  18,  pp.  794,  865.  entitled  to  an  injunction  which  is  only 

Enforcement  According  to  Real  Intent,  ancillary  to  the  principal  object  of  the 

—  A  court  of  equity  will  reform  a  con-  suit.      Allen    v.    Burke,    2    Md.   Ch. 

tract  to  make  it  correspond  with  the  534. 

real  intention  of  the  parties  and  specif-  3.  Hapgood  v.  Rosenstock,  23  Fed. 

ically  enforce  it  as  reformed,  if  that  Rep  86;  Barret  v.  Blagrave,  5  Ves.  Jr. 

is  equitable.     Waterman  v.  Dutton,  6  555.   See  generally  the  title  Injunctions, 

Wis.  265.  16  Am.  and  Eng.   Encyc.  of  Law  (2d 

1.  Making  New  Contract.  —  Although  ed.)  337. 

equity  may  reform  a  contract  and  en-  Specific  Performance  of  a  Negative  Cov- 

force  it  as  reformed,  courts  of  equity  enant,  1.  e.t  not  to  do  a  thing,  will  not 

have  not  the  power  to  make  new  con-  be  decreed  in  chancery.   Cock  v.  Evans, 

tracts  for  parties,    nor   to  alter  those  9  Yerg.  (Tenn.)  287. 

which  they  deliberately  made  for  them-  4.  Lumley  v.  Wagner,  1  De  G.  M.  & 

selves.     Grey  v.  Tubbs,  43  Cal.  359.  G.  604;  Morris  v.  Colman,  18  Ves.  Jr. 

M  In  some  cases  courts  of  equity  will  437;  Daly  v.  Smith,  (N.  Y.  Super.  Ct. 

decree  a  specific  execution,  not  accord-  Spec.   T.)  49   How.    Pr.   (N.    Y.)  150; 

ing  to  the  letter  of  the  contract,  if  thai  Hayes  v.  Willio,  (C.   PI.  Spec.  T.)  11 

will  be  unconscientious,  but  they  will  Abb.  Pr.  N.  S.  (N.  Y.)  167;  McCaull  v. 

modify  it  according  to  the  change  of  Braham,  16  Fed.    Rep.   37.     But  see 

circumstances."     Wynn  p.  Garland,  19  Clarke  «/.  Price,  2  Wils.  157. 

Ark.  23.  5.  Lane  v.  Newdigate,   10  Ves.  Jr. 

2.  See  Pomeroy's  Eq.  Jur.  (2d  ed.),  192;  Rankin  v.  Huskisson,  4  Sim.  13; 
§  1341.  Manners  v.  Johnson,  45  L.  J.  Ch.  404; 

To  enjoin  from  refusing  performance  Storer  v.  Great  Western  R.  Co.,  2  Y. 

is  in  effect  to  decree  specific  perform-  &  C.  Ch.  48;  Foster  v.  Birmingham, 

ance.     Lowell  Mach.  Shop  v.  Atlanta  etc.,  R.  Co.,  2  W.  &  R.  378;  Schwoerer 

Cotton  Factory  Co  ,  60  Ga.  233.  v.   Boylston  Market  Assoc,  99  Mass. 

Injunction  Ancillary  to  Specific  Perform-  285.  Generally  as  to  mandatory  in- 
ane*.—  Upon  a  bill  for  a  specific  execu-  junctions,  see  article  Injunctions, 
tion  of  an  agreement  and  an  injunction  vol.  10.  p.  879,  in  this  work,  and  the 
it  is  clear  that  if  upon  the  plaintiff's  title  Injunctions.  16  Am.  and  Eng. 
case  as  made  out  by  his  bill  he  is  not  Encyc.  of  Law  (2d  ed.)  337. 
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« 

6.  In  Rem  or  in  Personam.  —  A  proceeding  for  specific  perform- 
ance is  primarily  one  in  personam ,*  though  in  some  cases  it  par- 
takes of  the  character  of  one  in  rem*  and  it  is  competent  for  the 
decree  to  operate  directly  upon  property  and  pass  the  title  thereto 
provided  the  property  is  within  the  territorial  jurisdiction  of  the 
court.3 

7.  Election  of  Remedies.  —  Where  the  contract  is  a  proper  one 
to  be  specifically  enforced,  the  plaintiff  usually  has  a  choice  of 
two  remedies.  He  may  sue  for  damages  at  law  or  enforce  a  spe- 
cific performance.4  A  party  may  lose  his  right  to  specific  per- 
formance of  a  contract  by  first  prosecuting  his  claim  for  a  breach 
to  judgment  at  law.5     The  fact  that  the  plaintiff,  before  filing  his 

1.  Worthington  v.  Lee,  6i  Md.  530;  The  Court  Has  Power  to  Pass  Title  by 
Gill  v.  Wells,  59  Md.  492;  Davis  v.  Its  Decree  when  that  is  essential  to  a 
Parker,  14  Allen  (Mass.)  94;  Johnston  complete  exercise  of  its  jurisdiction,  as 
v.  Wadsworih,  24  Oregon  494;  Burrall  where  the  defendant,  though  personally 
v.  Eames,  5  Wis.  260;  Massiez/.  Watts,  served,  is  a  nonresident  and  cannot  be 
6  Cranch  (U.  S.)  158;  Penn  v.  Bald-  found  in  the  state.  Matteson  v.  Sco- 
rn ore,  1  Ves.  444,  3  Hare  &  W.  Lead,  field,  27  Wis.  671. 

Cas.  767.  A   decree   for  specific    performance 

Specific  Performance  of  Agreement  to  upon  a  bill  to  recover  the  title  to  land 

Purchase.  —  A  suit  for  specific  perform-  maybe  recorded  in  the  county  where 

ance  of  a  contract  to  purchase  land  is  the  land  lies,  and  operates  as  a  deed 

one  in  personam  and  not  in  rem.     John-  without  the  actual  execution  of  a  con- 

ston  v.  Wadsworth,  24  Oregon  494*.  veyance  between  the  parties,  although 

2.  Burrall  v.  Eames,  5  Wis.  260.  the  decree  in  terms  required  the  execu- 
See  also  cases  cited  in  the  preceding  tion  of  a  conveyance.  Banks  v.  Sloat, 
note.  69   Ga.    330,    wherein  the  court  said: 

The  Action  Is  Partly  in  Bern  and  Partly  "  There  was  no  necessity  for  this  re- 
in Personam,  the  court  having  power  to  quirement  of  the  decree  to  make  the 
compel  the  defendant  to  convey  the  deed.  Under  the  Act  of  23d  Decem- 
land  contracted  for,  or  to  pass  the  title  ber,  1839,  Cobb's  New  Dig.  469,  this 
by  its  decree.  Burrall  v.  Eames,  5  was  superfluous." 
Wis.  260.  4.  Grimes  v.  Hamilton   County,  37 

"  A  bill  for  the  specific  execution  of  Iowa  290. 

a  contract  to  convey  real  estate  is  not  5.  Funk  v.  McKeown,  4  J.  J.  Marsh, 

strictly  a  proceeding  in  rem  in  ordinary  (Ky.)  162;    Buckmaster  v.  Grundy,  8 

cases;  but  where  such  a  procedure  is  III.  626;  Marston  v.  Humphrey,  24  Me. 

1                                      authorized  by  statute,  on  publication,  513;    Long  v,  Colston,   1   Hen.  &  M. 

!                    ^                wiihoutpersonalserviceofprocess.it  (Va.)  in;  Sainter  v.  Ferguson,  1  Macn. 

i                                     is    substantially  of    that    character."  &  G.  286. 

I                                    Boswell  v.  Otis.  9  How.  (U.  S.)  348.  Alternative  but  Hot  Inconsistent  Beme- 

When  Proceeding  Is  in  Rem  Only. —  dies.  —  In  Connihan  v.  Thompson,  in 

I                                      Under  a  statute  conferring  jurisdiction  Mass.  270,  Wells,  J.,  said:  "  The  rem- 

to  decree  the  specific  performance  of  a  edy  in  equity  by  compelling  specific 

contract  for  the  con  veyance  of  land,  in  performance  and  that  at   law  in  dam- 

'                                      case  of  absent  defendants  the  jurisdic-  ages  for  the  breach  are  both  in  affirm- 

tion  conferred  is  only  in  rem,  and  the  ance  of  the  contract      They  are  alterna- 

i                                     court    has   no  jurisdiction   to   pass  a  tive  remedies,  but  not  inconsistent,  and 

money   decree   and   order   the  sale  of  remedy  in  both  forms  might  be  sought 

\                                     other  lands  than   those  mentioned   in  in   one  and   the  same  action.     If  the 

the  bill.     Boswell   v.  Otis,  9  How.  (U.  plaintiff  institute  separate  actions  he 

i                                     S.)  336.  cannot  carry   both   to  judgment  and 

3.  Banks  v.  Sloat,  69  Ga.  330;  Matte-  satisfaction.  He  may  be  compelled 
son  v,  Scofield,  27  Wis.  671;  Burrall  v.  by  order  of  the  court,  at  any  stage  of 
Eames,  5  Wis.  260.  the  proceedings,  to  elect  which  he  will 

Generally,  as  to  a  decree  passing  further  prosecute.  *  *  *  But  the 
title,  see  infra,  XII.  Decree.  mere  commencement  or  pendency   of 
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bill,  had  failed  in  his  attempt  to  enforce  the  agreement  at  law, 
seems  to  be  regarded  as  an  insuperable  barrier  to  a  decree  for  spe- 
cific performance.1  After  one  party  has  recovered  a  judgment  at 
law  against  the  other  party  for  breach  of  contract  the  latter  party 
cannot  maintain  a  suit  for  specific  performance.*     The  refusal  of 

one  will  not  bar  the  other  or  defeat  the  uninterrupted  possession,  but  through 

action."     Citing  Livingston  v.  Kane,  3  his  own  fault  prevented  the  convey- 

Johns.  Ch.  (N.  Y.)  224;  Rogers  v.  Vos-  ance  of  the  title.     It  was  held  that  he 

burgh,  4  Johns.  Ch.  (N.  Y.)  84.  should  be  compelled  specifically  to  ex- 

A  plaintiff  is  not  allowed  to  maintain  ecute  the   contract  although   he  had 

a  suit  in  equity  for  specific  perform-  begun  an   action   before  the  bill  was 

ance  of  an  agreement  for  the  breach  of  filed  and  had  obtained  a  judgment  for 

which  he  has  brought  an  action  at  law.  breach  of  covenant. 

Gedye  v.  Montrose,  5  W.  R.  537.  Judgment  at  Law  for  Damages  Bar  to 

Breach  of  Continuing  Covenants.  —  A  Bill  by  Defendant.  —  A  vendor  will  not 

recovery  of  damages  in  an  action  for  be  permitted  to  "  break  his  covenant, 

a  breach  of  a  covenant  by  a  grantee  suffer  a  suit  on   it  at  law,   take  his 

of  land  for   the   purpose  of  a   public  chance    of  defense  there,   and   when 

square  to  grade,  inclose,  and  improve  judgment  was  recovered  against  him 

the   premises  is  a   bar  to  a  bill  for  a  begin  anew  race  inequity  for  a  specific 

specific  performance  of  such  covenant,  execution."     Moore  v.  Fitz  Randolph, 

But   a  recovery  for  a  breach   of   the  6  Leigh  (Va.)  175,  29  Am.  Dec.  208, 

covenant  forever  to  keep  the  premises  citing  Long  v.  Colston,  1   Hen.  &  M. 

open  as  a  public  square  is  not  a  bar  to  (Va.)  in. 

a  subsequent  bill  for  specific  perform-  The  institution  of  a  suit  at  law  for 

ance  of  the  covenant,  it  being  a  con-  breach   of  a  contract  is  not  of  itself  a 

tinuing  covenant.*   Stuyvesant  v.  New  bar  to  a  suit  in  the  court  of  chancery 

York,  ii  Paige  (N.  Y.)  414.  by  the  other  party  for  a  specific  per- 

1.  Cowenhoven     v.     Brooklyn,     38  formance.      Brush  v.  Vandenbergh,  1 
Barb.  (N.  Y.)  9;  Towle  v.  Jones,  <N.  Edw.  (N.  Y.)  ax. 

Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr.  (N.  In  Long  v.  Colston,   1  Hen.   &   M. 

Y.)449;  Swinfen  v.  Swinfen,  2  De  G.  (Va.)  111,  Long,  considering  that  Col- 

&  J.  381.  ston  had  broken  his  covenant,  sued  on 

Illustrations.  —  Where  it  has  been  set-  it  at  law.     Instead  of  defending  him- 

tled  by  a  prior  action  at  law  that  no  self  there,  Colston  filed  a  bill  offering 

such  contract  or  promise  as  it  is  sought  a  specific  execution  and  praying  that 

to  enforce   was  ever    made,   no  spe-  the  whole  matter  might  be  transferred 

cific  performance  can  be  decreed.     Si.  into  equity;  and  chancery  entertained 

Louis   Nat.    Stock   Yards  v.    Wiggins  his  bill  to  enjoin  the  proceeding  at  law 

Ferry  Co.,  112  111.  384,  54  Am.  Rep.  and  finally  gave  to  him  the  relief  that 

243.  he  asked,  on  the  broad  ground  that  in 

Where  the  vendors  of  land  sued  the  cases    proper    for  specific  execution, 

purchaser  for  damages  by  reason  of  his  though  the  party  aggrieved  may  have 

failure  to  perform,  but  upon  the  trial  elected  to  proceed  at  law  for  damages, 

before  a  judge,  a  jury  being  waived,  yet  as  he  might  have  resorted  to  equity 

they  failed  10  prove  any  damages,  it  for  a  specific  performance,  and  as  in 

was  held  that  the  court  could  not  grant  equity  remedies  ought  to  be  reciprocal, 

a  judgment   for  specific  performance  the  aggrieved  party  may  compel  him 

although  the  evidence  warranted  such  to  abandon    his  common-law  remedy 

a  suit.     Towle  v.  Jones,  (N.  Y.  Super,  and  hold  him  down  to  the  remedy  for 

Ct.  Gen.  T.)  19  Abb.   Pr.  (N.  Y.)  449;  specific  performance.     This  decree  was 

Cowenhoven  v.  Brooklyn,  38  Barb.  (N.  reversed  on  appeal,  the  injunction  dis- 

Y.)g.  solved,  and  the  bill  dismissed  without 

2.  Haynes  v.  Farley,  4  Port.  (Ala.)  prejudice.  See  Moore  v.  Fitz  Randolph, 
528;  Islerz/.  Outlaw,  4  Humph.  (Tenn.)  6  Leigh  (Va.)  175,  29  Am.  Dec.  208. 
118;  Moore  v.  Fitz  Randolph,  6  Leigh  The  vendee  undera  valid  agreement 
(Va.)  175,  29  Am.  Dec.  208;  Long  v.  may,  after  a  breach  of  it,  elect  to  pro- 
Colston,  1  Hen.  &  M.  (Va.)  in.  But  ceed  at  law  to  recover  damages  or  in 
see  Hughes  v.  McKinsey,  5  T.  B.  Mon.  equity  for  a  specific  execution.  But 
(Ky.)  38,  wherein  the  purchaser  had  the  after    he    has  elected  to   pursue    the 
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a  decree  for  specific  performance  in  equity  does  not  preclude  a 
party  from  resorting  to  his  remedy  at  law  for  damages.1  The 
bringing  of  an  action  to  reform  a  contract  will  not  be  defeated  by 
a  subsequent  action  for  its  specific  performance,  as  the  two  actions 
are  not  inconsistent,  but  both  are  in  affirmance  of  the  contract.* 

8.  Eeal  or  Personal  —  An  action  for  the  specific  performance  of 
a  contract  to  convey  land  is  in  the  nature  of  a  real  action.* 

9.  Local  or  Transitory.  —  A  suit  for  specific  performance  is  a 
transitory  action.4 

m.  Jubisdiction  —  l.  Of  Equity  —  a.  In  General.  —  The 
jurisdiction  of  courts  of  equity  over  suits  for  specific  performance 
of  contracts  is  exclusive.5 

b.  Adequate  Remedy  at  Law  —  (i)  General  Rules.  —  Equity 
has  no  jurisdiction  to  enforce  the  specific  performance  of  a  con- 
tract where  the  remedy  at  law  by  an  action  for  damages  affords  a 
complete  and  adequate  remedy.*     Inadequacy  of  the  remedy  at 

former  course,  the  vendor  cannot,  providing  that  an  action  must  be 
without  some  ground  of  equity,  com-  begun  in  the  county  in  which  the  sub- 
pel  him  to  accept  a  conveyance,  ject  of  the  action  is  situated.  But  in 
Haynes  v.  Farley,  4  Port.  (Ala.)  528.  Dehart  v.   Dehart,  15   Ind.   167,  with- 

1.  Serosal  of  Specific  Performance  Ho  out  reference  to  the  statute  or  the  last- 
Bar  to  Action  at  Law.  —  Wat  kins  v.  cited  case,  it  was  held  to  be  settled  that 
Turner,  34  Ark.  663;  Vawter  v.  Bacon,  the  action  is  transitory  and  not  local, 
89  Ind.  565;  Smith  v.  Shepherd,  36  following  Coon  v.  Cook,  6  Tnd.  268. 
Iowa 253;  Bailout.  Billings,  136  Mass.  Specific  Performance  and  Partition.— 
307;  Pinner  v.  Sharp,  23  N.  J.  Eq.  274.  An  action  in  which  the  plaintiff  seeks 
See  also  Beck  v.  Allison,  56  N.  Y.  366.  to  compel  the  performance  of  a  con- 

A  hill  in  equity  for  the  specific  per-  tract  to  convey  an  undivided  interest 
formance  of  a  contract  under  seal,  al-  in  certain  lands,  to  have  several  con- 
leging  that  it  has  never  been  rescinded,  veyances  made  by  some  of  the  defend- 
but  containing  an  alternative  prayer  ants  to  others  set  aside,  and  for  a  par- 
for  the  payment  back  of  money  paid  tition  of  the  lands,  and,  if  specific 
under  the  contract,  which,  after  a  hear-  performance  cannot  be  decreed,  asking 
ing  upon  the  merits,  is  dismissed  with  that  the  moneys  advanced  thereon  be 
costs,  is  not  a  bar  to  an  action  at  law  declared  a  lien  upon  the  lands,  is  local 
between  the  same  parties,  founded  under  the  statutes  of  Washington. 
upon  a  rescission  of  the  contract  by  the  State  v.  Superior  Ct.,  13  Wash.  187. 
plaintiff  to  recover  back  the  money  so  5.  Hammond  v.  Foreman,  48  S.  Car. 
paid.     Ballou  v.   Billings,    136   Mass.  175;  Christ  Church  v.  Beach,  7  Wash. 

307.  65. 

2.  Davis  v.  Terry,  114  N.  Car.  27.  6.  Alabama.  —  Sims  v.  McEwen,  27 

3.  Johnson  v.  Hopkins,  19  Iowa  49.  Ala.  184;  Andrews  v.  Andrews,  28  Ala. 

4.  Coon  v.  Cook,  6  Ind.  268;  Morgan  432;  Bell  v.  Thompson,  34  Ala.  633. 

v.  Bell,  3  Wash.  554;  State  v.  Superior  California.  — Johnson  v.    Rickett    5 

Ct.,  7  Wash.  306;    State  v.   Superior  Cal.  218;  White  v.  Fratt,  13  Cal.  521; 

Ct.,  9  Wash.  670;  States/.  Superior  Ct.,  Duff  v.  Fisher,  15  Cal.  375;  Treasurer 

13  Wash.  187.     See  also  infra.  III.  3.  v.  Commercial  Coal  Min.  Co.,  23  Cal. 

Of  Parties  or  Subject-matter.  390;  Senter  v.  Davis,  38  Cal.  450. 

A  suit  to  determine  the   right  and  Connecticut.  —  Cowles    v.    Whitman, 

title  to  lands  is  not  necessarily  local,  10  Conn.  121;  Hodges  v.  Rowing,  58 

but  is  either  local  or  personal.     Robert-  Conn.    12;    Arirew    v.    Babcock,    63 

son  v.  Auld,  6  Yerg.  (Tenn.)4o6.  Conn.  109. 

In  Indiana  it  was  first  held  that  the  District  of  Columbia.  —  Townsend  v. 

action   for    specific   performance    was  Vanderwerker,  20  D.  C.  197. 

transitory.     Coon  v.  Cook,  6  Ind.  268.  Illinois.  —  Potter  v.  Campbell,  45  111. 

In  Parker  v.  McAllister,  14  Ind.  12,  it  App.  174,  a  firmed  147  111.  576;  Barton 

was  held  to  be  local,  under  a  statute  v.  De  Wolf,  108  111.  195. 
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law  is  the  very  foundation  of  the  jurisdiction  of  equity  to  decree 
a  specific  performance,1  though  in  a  few  cases  equity  seems  to 

Indiana.  —  Mather  v.   Simonton,  73    2  Jdnes  Eq.  (N.  Car.)  267;  Paddock  v. 
Ind.  595;  Ikerd  v.  Beavers,  106  Ind.     Davenport,  107  N.  Car.  710. 


483;  Brown  v.  Shelby,  4  Ind.  App.  477. 

Iowa.  —  Richmond  i\  Dubuque,  etc., 
R.  Co.,  33  Iowa  422. 

Louisiana.  —  Caperton  v.  Forrey,  49 
La.  Ann.  872;  New  Orleans  v.  New 
Orleans,  etc.,  R.  Co.,  44  La.  Ann.  64, 
construing  Rev.  Civ.  Code,  arts.  1926, 
1927. 

Maine.  —  Porter      v.     Frenchman's 


Oregon.  —  Johnston  v.  Wadsworth, 
24  Oregon  494. 

Pennsylvania.  —  Small z's  Appeal,  99 
Pa.  St.  310;  Dove  v.  Commonwealth 
Title  Ins.,  etc.,  Co.,  6  Pa.  Dist.  264; 
Nestel  v.  Knickerbocker  L.  Ins.  Co., 
12  Phila.  (Pa.)  477,  34  Leg.  Int.  (Pa.) 
240. 

South  Carolina.  —  McCarter  v.  Arm- 


Bay,  etc.,  Land,  etc.,  Co.,  84  Me.  195;  strong,  39  S.  Car.  203,  32  S.  Car.  601; 

Gove  v.  Biddeford,  85  Me.  393;  Ben-  Holley  v.  Anness,  41  S.  Car.  349. 

nett  v.  Dyer,  89  Me.  17.  Virginia.  —  Campbell    v.    Rust,   85 

Maryland.  —  Duvall  v.  Myers,  2  Md.  Va.  653. 

Ch.  401;    Wadsworth    v.   Manning,  4  Washington*  —  Payne    v.    Still,     10 

Md.  59;  Cox  v.  Hill,  6  Md.  274;  Equi-«  Wash.  433. 

table  Gas  Light  Co.  v.  Baltimore  Coal  United  States.  —  Smith  v.   Washing- 
Tar,  etc.,  Co.,  63  Md.  285.  ton  Gas  Light  Co.,  154  U.  S.  559;  Hyer 


Massachusetts. —  Brooks  v.  Wheelock, 
11  Pick.  (Mass.)  439;  Old  Colony  R. 
Corp.  v.  Evans,  6  Gray  (Mass.)  25;  Gill 
v.  Bicknell,  2  Cush.  (Mass.)  355;  Jacobs 
v.  Peterborough,  etc.,  R.  Co.,  8  Cush. 
(Mass.)  223;  Somerby  v.   Buntin,    118 


v.  Richmond  Traction  Co  ,  168  U.  S, 
471,  modifying  42  U.  S. '  App.  522: 
Roundtree  v.  McLain,  Hempst.  (U.  S.) 
245;  Summerlin  v.  Fronteriza  Silver 
Min.,  etc.,  Co.,  41  Fed.  Rep.  249; 
Washburn,  etc.,  Mfg.  Co.  v.  Freeman 


Mass.  279;  Worthington  v.  Waring,  157    Wire  Co.,  41   Fed.   Rep.  410;    Rollins 
Mass.  425. 

Minnesota.  —  McClane  v.  White,  5 
Minn.  178;  Minneapolis  Mill  Co.  v. 
Basse tt,  31  Minn.  300;  Chicago,  etc., 
R.  Co.  v.  Durant,  44  Minn.  361;  North- 
ern Trust  Co.  v.  Markell,6i  Minn.  271. 

New  Hampshire.  —  Eckstein  v.  Down- 
ing, 64  N.  H.  248. 


Invest.  Co  v.  George,  48  Fed.  Rep. 
776;  Thweatt  v.  Jones,  87  Fed  Rep. 
268. 

In  Massachusetts  equity  jurisdiction 
rests  upon  statute  and  is  limited  to 
cases  where  there  Is  not  a  full,  ade- 
quate, and  complete  remedy  at  law, 
but  jurisdiction    to  enforce   contracts 


New  Jersey.  —  Copper  v.  Wells,  1  N.  specifically  is  not  now  limited  as  It  was 

J.   Eq.   10;    Bowne  v.  Ritter,  26  N.  J.  by  former  statutes  to  cases  In  which 

Eq.  456;  O'Connor  v.  Tyrrell,  53  N.  J.  the  contracts  were  in  writing.     Som- 

Eq.  15;  Iszard  v.  Mays  Landing  Water-  erby  v.  Buntin,  118  Mass.  279.     Under 

Power  Co.,  31  N.  J.  Eq.  511;  Brown  v.  the  former  statute,    where  a  written 

Brown,  33  N.  J.  Eq.650;  Blake  v.  Flat-  contract  was  subsequently   varied   by 

tey,  44  N.  J.  Eq.  228;  Church  of  Holy  parol  the  court  could  not  decree  specific 

Communion  v.  Paterson  Extension  R.  performance  of  il  as  modified  by  the 

Co.,  46  N.  J.  Eq.  372.  parol  agreement.     Such    parol  agree- 

New   York.  —  Phillips   v.    Berger,  8  ment  could  be  shown  by  the  defendant 

Barb.  (N.  Y.)  527,  2  Barb.  (N.  Y.)  608;  as  making  the  plaintiff's  claim  inequi- 

Clarke  v.  Rochester,  etc.,   R.   Co.,  18  table  and  thereby  defeat  specific  per- 

Barb.  (N.  Y.)35o,  Loch  man  v.  Meehan,  formance.     Per  Wilde,  J.,  In  Brooks  v. 

66  Hun  (N.  YO633,  21  N.  Y.  Supp.  389;  Wheelock,  11  Pick.  (Mass.)  440.    See 

Hatch  v.   Cobb,  4  Johns.  Ch.  (N.  Y.)  also  Old  Colony  R.  Corp.  v.  Evans,  6 

559;  Kempshall  v.  Stone,  5  Johns.  Ch.  Gray  (Mass.)  25. 

(N.  Y.)  193;  Emrich  v.  White,  (Supm.        Pennsylvania  Rule.  —  See  infra %  XVI. 

Ct.  Spec.  T.)  66  How.  Pr.  (N.  Y.)  154,  Common-law  Remedies  in  Pennsylvania. 
102   N.  Y.   657;    Ludwig  v.  Bungart,        1.  Greenfield  v.  Carlton,  30  Ark.  547; 

(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  McLaughlin  v.  Piatti,  27  Cal.  451;  Frue 

247;  Pennsylvania  Coal   Co.  v.    Dela-  v.  Houghton,  6  Colo.  318;    Porter  v. 

ware,  etc.,  Canal  Co.,  31  N.  Y.  91;  Stil-  Frenchman's    Bay,   etc.,    Land,    etc., 

well  v.  Swarthoul,  81  N.  Y.  109;  Deen  Co.,  84  Me.   195;  Glass  v.  Rowe,  103 

v.  Milne,  113  N.  Y.  303.  Mo.  513;  Eckstein  v.  Downing,  64  N. 

North  Carolina.  —  Lloyd  v.  Wheatly.  H.   248;  O'Connor  v.  Tyrrell,  53  N.  J. 
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Jurisdiction.  SPECIFIC  PERFORMANCE.  Of  Equity. 

exercise  a  concurrent  jurisdiction  irrespective  of  the  adequacy  of 
legal  remedies.1 

The  Mere  Fact  that  a  Court  of  Law  Will  Award  Damages  does  not  deprive 
equity  of  jurisdiction  to  decree  specific  performance.  To  have 
that  effect  the  damages  recoverable  at  law  must  be  full  compen- 
sation and  constitute  adequate  relief.*  On  the  other  hand,  a 
court  of  equity  will  never  enforce  a  specific  performance  merely 
because  a  court  of  law  would  give  only  nominal  damages  for  the 
breach.8 

Where  a  Jury  Could  Hot  Estimate  the  Damages  with  any  degree  of  cer- 
tainty, specific  performance  should  be  decreed.4 

Adequate  Bemedy  a  Matter  of  Fact,  —  Whether  the  plaintiff  has  or  has 
not  an  adequate  remedy  at  law  in  the  particular  case,  is  determined 
by  the  court  as  a  matter  of  fact.* 

The  Fact  that  a  Particular  Case  Belongs  to  a  Class  of  Cases  in  which  specific 

Eq.  15;  Brown  v.  Brown,  33  N.  J.  Eq.  remedies   were   concurrent."     Green- 

650;  Morgenstern  v.  Bnrkhardt,  (Buf-  field  v.  Carlton,  30  Ark.  547. 

falo  Super.  Ct.  Gen  T.)o.  Misc.  (N.  Y.)  2.  Richmond   v.  Dubuque,  etc.,    R. 

417;  Payne  v.  Still,  10  Wash.  433.     See  Co.,  33  Iowa  422. 

also  generally  article  Remedy  at  Law,  A  Bemedy  at  Law  to  exclude  equity 

vol.  18,  p.  108.  jurisdiction  must  be  as  complete  and 

The  Ground  of  the  Jurisdiction  is  that  beneficial    as     the    relief    in    equity, 

the  parly  seeking  equitable  relief  can-  Hodges  v.  Kowing.  58  Conn.  12. 

not  be  fully  compensated  by  an  award  Equity  will  interfere  only  when  the 

of    damages.     Frue    v.    Houghton,   6  remedy  at  law  will  not  put  the  party  in 

Colo.  318.  a  situation  as  beneficial  to  him  as  if  the 

The  specific  performance  of  contracts  agreement  were  specifically  performed, 

is  "  a  mode  of  redress  grounded  upon  Brown  v.  Brown,  33  N.  J.  Eq.  650. 

the  impracticability  or  inadequacy  of  3.  Cox  v.  Hill,  6  Md.  274. 

legal  remedies  to  compensate  for  the  4.  Damages     Uncertain.  —  Senter     v. 

damages   which   the  party  seeking  it  Davis,  38  Cal.  450;  White  v.  Schuyler, 

will  suffer  by  the  default  of  the  other  (Supm.  Ct.  Gen.  T.)  31  How.  Pr.  (N. 

in  keeping  his   bargain.*'     Brown   v.  Y.)  38,  1  Abb.  Pr.  N.  S.  (N.  Y.)  300. 

Brown,  33  N.  J.  Eq.  650.  Equity  will  enforce  the  performance 

1.  Exclusive  and  Concurrent  Jurisdic-  of  a  personal  contract  where  there  is 

tion  of  Equity. —  In  Hammond  v.  Fore-  no  rule  for  the  estimation  of  the  dam- 

man,  48  S.  Car.  175,  it  is  held  that  the  ages  for  a  breach  in  an  action  at  law. 

jurisdiction  of  equity  to  enforce  specific  Marsh  v.  Blackman,  50  Barb.  (N.  Y.} 

performance  of  contracts  for  the  sale  329. 

of  lands  is  exclusive  and  not  depend-  Where  the  damages  resulting  from 
ent  on  the  inadequacy  of  the  legal  rem-  the  breach  of  a  contract  are  suscepti- 
edy,  whether  the  plaintiff  is  a  vendor  ble  of  precise  admeasurement,  equity 
or  a  purchaser.  The  court  drew  a  dis-  will  not  take  jurisdiction  unless  there 
tinciion  between  cases  where  courts  of  are  some  peculiar  equitable  c ire u in- 
equity and  courts  of  law  exercise  a  stances.  White  v.  Fratt,  13  Cal.  521. 
concurrent  jurisdiction  and  cases  where  5.  Eckstein  v.  Downing,  64  N.  H.  248. 
the  equity  jurisdiction  is  exclusive.  Mandamus  in  a  State  Court  to  Enforce  a 

"  The    fundamental  principle  upon  Conveyance  of  public  property  to  which 

which  the  jurisdiction  of  equity  courts  the  plaintiff  has  a  clear  legal  right  is 

rests  in  all  cases  is  the  supposed  inad-  not  such  an  adequate  remedy  at  law 

equacy  of  the  legal  remedies  to  afford  as  to  oust  a  federal  court  of  equity 

complete  justice;  but  in  decreeing  the  jurisdiction.    Provisional  Municipality 

specific  execution  of  contracts  a  broader  v.  Lehman,  57  Fed.  Rep.  324,  13  U.  S. 

jurisdiction  has,  to  some  extent,  been  App.  411,  wherein  the  court  said  that 

exercised,   and    this   relief    has    been  "  although  the  local  law  may  afford 

granted  in  many  cases  where  the  legal  such  remedy,  the  jurisdiction  of  the 
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Jurisdiction.  SPECIFIC  PERFORMANCE.  or  Equity. 

performance  is  granted  is  conclusive  that  the  remedy  at  law  by 
an  action  for  damages  is  inadequate.1 

(2)  Bills  for  Possession.  —  A  court  of  equity  will  decree  posses- 
sion of  real  estate  as  auxiliary  relief,  but  will  not  make  a  decree 
upon  the  right  of  possession  and  order  the  giving  of  possession 
where  the  right  of  possession  depends  upon  a  legal  question, 
unless  there  are  special  circumstances  laying  a  foundation  for 
equitable  interposition.* 

(3)  Bills  for  Damages.  —  Equity  has  no  jurisdiction  of  a  bill 
merely  praying  damages  for  failure  specifically  to  perform  a  con- 
tract.' A  court  of  equity  will  not  take  jurisdiction  of  a  naked 
claim  for  damages  even  where  it  is  made  under  guise  of  a  suit  for 
specific  performance.4 

Covenants  to  Pay  for  Improvements.  —  Specific  performance  of  a  cove- 
nant to  pay  for  permanent  improvements  erected  by  a  lessee  may 
be  enforced  in  equity  though  the  bill  be  purely  for  compensation 
and  damages.5 

U  nited  States  court  to  afford  such  rem-  deprive  a  court  of  equity  of  j  urisdiction 

edy  as  it  can  furnish   is  not  thereby  of  the  action.     Konnerup  v.  Frandsen, 

ousted."     Citing  Barber  v.  Barber,  21  8  Wash.  551. 

How.  (U.  S.)  582;    Payne  v.  Hook,  7  4.  Copper  v.  Wells,  1  N.  J.  Eq.  16; 

Wall.(U.  S.)  425;  McConihayv.  Wright  Peeler    v.    Levy,   26    N.   J.   Eq.   330; 

121  U.  S.  201;  and  distinguishing  Smith  Freel  v.  Campbell,  3  Hayw.  (Tenn.) 

v.  Bourbon  County,  127  U.  S.  105.  76. 

Attachment  Against  Purchaser  at  Jndi-  5.  Berry  v.  Van  Winkle,  2  N.  J.  Eq. 

eial  Sale. —  A  bill  filed,  without  direc-  269;  Conover  v.  Smith,  17  N  J.  Eq.  51; 

lion  of  the  court,  to  com  pel  a  purchaser  Copper  v.  Wells,  1  N.  ].  Eq.  10.    These 

at  a  judicial  sale  to  complete  his  pur-  cases  proceed  mainly  upon  the  ground 

chase,  is  not  liable  to  demurrer  by  the  that  such  a  covenant  created  a  lien  on 

purchaser  on  the  ground  that  there  is  the  land  for  improvements, 

a  more  summary  method  of  compelling  Covenant   to    Pay   Damages.  —  There 

him  to  abide  by  his  contract,  namely,  cannot  be  a  specific  performance  of  a 

an  attachment  for  contempt.     Bowne  covenant  to  pay  damages.     The  rem- 

v.  Ritter,  26  N.  J.  Eq.  456.  edy  at  law  is  sufficient,  and  there  it  must 

1.  Payne  v.  Still,  10  Wash.  433.  be  had.     Freel  v.  Campbell,  3  Hayw. 

2.  Mead  v.  Carofield,  11  N.  J.  Eq.  38,  (Tenn.)  76. 

wherein  the  court  said  that  a  court  of  There  Is  a  Distinction  between  dam- 
equity  will  not  entertain  a  bill  whose  ages  arising  from  the  nonperformance 
sole  object  it  is  to  recover  possession,  of  a  contract,  which  damages  may  be 
In  this  case  the  lessor  had  leased  cer-  partly  imaginary  and  partly  ihe  result 
tain  premises  to  the  plaintiff,  and  subse-  of  actual  or  supposed  loss  or  incon- 
quently  had  leased  the  same  premises  venience,  and  the  damages  to  which  a 
to  a  third  person  and  put  the  latter  party  is  justly  entitled  for  repairs  or 
in  possession.  It  was  held  that  the  beneficial  and  lasting  improvements, 
first  lessee  could  not  maintain  a  bill  in  under  the  faith  of  an  engagement 
equity  for  specific  performance  against  which  is  afterwards  discovered  to  be 
the  lessor  and  his  second  lessee,  and  defective,  or  which  is  rendered  impos- 
compel  them  .to  deliver  to  him  posses-  sible  of  execution  by  default  of  the  op* 
sion  of  the  leased  premises.  See  also  posit e  party.  In  the  first  case  the  dam* 
Lehigh  Zinc,  etc.,  Co.  v.  Trotter,  43  N.  ages  can  be  properly  assessed  only  by 
J.  Eq.  185.  a  jury  upon  an  issue  of  quantum  dam- 

3.  Townsend    v.   Vanderwerker,   20  nificatus;  in  the  last  the  compensation 
D.  C.  197.  may  be  safely  ascertained   by  an  in- 
Alternative  Prayer  for  Damages.  —  The  quiry  before  a  master  or  commissioner, 

fact  that  the  complaint  contains  an  or  at  the  discretion  of  the  court  an  issue 
alternative  prayer  for  damages  in  case  may  be  awarded.  Copper  v.  Wells,  1 
performance  cannot  be  had  will  not    N.  J.  Eq.  10. 
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Mutuality  of  tamed*.  —  Where  the  specific  performance  of  a  con- 
tract may  be  decreed  upon  the  application  of  one  party,  courts 
of  equitv  will  maintain  the  like  suit  at  the  instance  of  the  other 
party,  although  the  relief  sought  by  him  is  merely  in  the  nature 
of  a  compensation  in  damages  or  value.1 

Damages  in  Lieu  of  Specific  Performance.  —  Where  specific  performance 
turns  out  to  be  impossible,  owing  to  a  change  of  circumstances 
or  other  like  cause,  a  court  of  equity  will  often  retain  jurisdiction 
and  award  to  the  plaintiff  compensation  in  damages  in  lieu  of 
specific  performance,  and  need  not  remit  him  to  his  remedy  at 
law.* 

(4)  Objection  on  Ground  of  Adequate  Remedy  at  Law.  —  This 
subject  has  been  fully  treated  in  a  separate  article  of  this  work.* 

c.  Other  Grounds  of  Jurisdiction.— Where  eouity  obtains 

jurisdiction  upon  some  other  recognized  ground,  it  nas  jurisdic- 
tion to  decree  specific  performance  as  an  incident  to  complete 
relief.4  Thus  where  the  contract  creates  a  trust  with  reference 
to  personalty,  specific  performance  may  be  decreed.* 

2.  Of  Particular  Court*.  —  The  jurisdiction  to  enforce  specific 
performance  is  ordinarily  vested  in  circuit  or  district  courts  or 
other  courts  exercising  original  equity  jurisdiction.6 

1.  Yulee  v.  Canova,  11  Fla.  9;  Hop-    Kimball   v.   Morton,  5   N.  J.   Eq.  26; 
per  v.  Hopper,  16  N.  J.  Eq.  147.     See    Ch&fee  v.  Sprague,  16  R.  I.  189. 

also  infra,  VI.  2,  a.  In  Central.  Stock   Held   in    Trait.  —  Where    the 

2.  For  a  full  discussion  of  this  sub-    ground  of  jurisdiction  is  the  enforce- 
ject,  see  infra,  XII.  Decree.  ment  of  a  trust,  the  court  may  decree 

5.  See  article  Remedy  at  Law,  vol.    specific  performance  of  an  obligation 
18,  p.  108.  to  transfer  stock  which  is  the  subject 

Time  and  Manner  of  Objection.  —  An  of  such  irusl,  and  the  value  of  which 

objection   to  the    jurisdiction    of  the  is  uncertain.     Krohn  v.  Williamson,  62 

court  on  the  ground  that  there  is  a  per-  Fed.  Rep.  869. 

feet  remedy  at  law  is  not  such  an  ob-        In  the  absence  of  any  fiduciary  rela- 

jeclion  to  the  jurisdiction  that  a  party  tion  between  the  parties,  and  where  the 

is  entitled  to  have  it  allowed  at  any  value  of  the  stock  can  be  easily  esti- 

stage  of  the  cause.    The  court,  of  Its  mated,  and  the  parties  are  solvent, 

own  motion,  may  dismiss  a  bill  on  that  specific  performance  of  a  sale  of  stock 

ground,  but  the  objection,  to  be  avail-  will  not  be  decreed.     Avery  v.  Ryan, 

able  to  the  party,  must  be  taken  by  de-  74  Wis.  591. 

murrer  or  insisted  upon  in  the  answer.        8.  Concurrent  and  Exclusive  Jnrisdio- 

Lehigh  Zinc,  etc.,  Co.  v.  Trotter,  43  N.  tion.  —  "Actions  to  compel  the  specific 

J.  Eq.  185.  performance    of  a  contract  belonged 

4.  Diamond  State  Iron  Co.  v.  Todd,  originally  to  the  exclusive  jurisdiction 

6  Del.  Ch.  163.  of  courts  of  equity,  and  to  enforce  such 

Bill  of  Interpleader*  —  Where  a   cor-  a  contract  is  one  of  the  inherent  pow- 

poration  brings  a  bill  of  interpleader  ers  of  a  court  of  equity,  a  power  which 

to  determine  which  of  two  defendants  can  only  be  taken   away   by   express 

is  entitled  to  certain  stock  of  the  com-  legislation,  and  concurrent  jurisdiction 

pany,  equity  may,  as  an  incident  of  conferred  by  statute  upon  a  law  court 

complete  relief,  decree  specific  perform-  will  not  divest  the  courts  of  equity  of 

ance  of  a  contract  between  the  defend-  jurisdiction."   Christ  Church  v.  Beach, 

ants  for  the  purchase  and  sale  of  the  7  Wash.  65. 

stock.    Diamond   State    Iron    Co.    v.       Bale  under  Order  of  Probate  Court.  —  In 

Todd,  6  Del.  Ch.  163.  Indiana  the  Revised  Statutes  of  1843 

6.  Henderson  v.  Johns,  13  Colo.  280;  provided  that  in  all  suits  and  proceed- 
Stevens  v,  Wilson,  18  N.  J.  Eq.  447;  ings  of  which  the  Circuit  and  Probate 
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The  flojratt  Court  of  Pennsylvania  has  no  original  jurisdiction  in 
equity  of  a  bill  for  specific  performance.1 

A  JaBtioe  of  tin  Feaoo  has  no  jurisdiction  of  an  action  for  specific 
performance,* 

As  lavoWing  Title  to  Laad.  —  An  action  for  specific  performance  of 
a  contract  to  convey  land  is  not  necessarily  beyond  the  jurisdic- 
tion of  a  court  prohibited  from  entertaining  suits  involving  the 
question  of  title  to  land,  as  the  issue  may  not  involve  the  question 
of  title.* 

Contract*  of  Decedents.  —  In  some  states  jurisdiction  to  enforce 
specific  performance  of  contracts  of  decedents  is  conferred  upon 
probate  or  orphans'  courts.4 

3.  Of  Parties  or  Subject-matter  —  *.  Parties  but  Not  Sub- 
ject-matter Within  Jurisdiction. —  A  court  of  equity  has 
jurisdiction  to  enforce  specific  performance  of  a  contract  to  sell 
land,  although  the  land  is  situated  in  another  state,  provided  the 
defendant  was  duly  served  and  personally  subjected  to  the  juris- 
diction of  the  court.*  In  such  a  case  the  decree  is  purely  in  per- 
sonam%  and  the  defendant  may  be  compelled  to  obey  it  by  process 

Coartshad  concurrent  jurisdiction,  the  lin,  38  Cal.  196;  Loaiza  v.  Superior Ct., 

court  which  should  first  take  cognisance  85  Cat.  3s. 

thereof  should  retain  such  cognixance        JtHnois.  —  Cloud  v.  Greasley,  195  111. 

exclusively,  while  the  proceeding  might  313.     SecalsoCooleyp.  Scarlett,  38  111. 

be  pending  in  such  court;  therefore,  316;  Baker  t».  Rock  a  brand,  118  111.  365. 

where  an  application  was  Bled  in  the        Indiana,  —  Moo  net  t   v.   Tut  pie,    132 

Probata  Court  by  a  guardian  to  sell  Ind.  486,  133  Ind.  42S;  Coon  9.  Cook, 

real  estale  of  his  ward,  and  the  sale  6  Ind.  968;  Debart  v.  Debate,  15  Ind. 

was  made   under  the  order  of  soeh  167;  Bethell  v.  Bethel  I,  02  Ind.  3x8. 

court,    the  Circuit   Court    could    not,        Kentucky.  —  McQnerry  v.  Gilliland, 

upon  a  tender  of  the  full  amount  of  the  89  Ky.  434. 

purchase  money,  take  jurisdiction  of  a        Massachusetts.  —  Daris  s\  Parker,  14 

suit  to  compel  the  execution  of  a  deed  Allen  (Mass.)  94;  Brown  v.  Desmond, 

in    pursuance  of   Ihe  sale.    Coon  v.  100  Mass.  267. 

Cook,  6  Ind.  268.  Missouri.  —  Olney  v.  Eaton,  66  Mo. 

A  court  of  equity  will  not  entertain  363. 
a  bill  for  the  specific  performance  of  a        New  Jersey.  —  Potter  *».  Hollister,  45 

contract  for  the  purchase  of  reil  estate  N.  J.  Eq.  508. 

seld  at  an  Orphans1  Court  sale  before        ATew    York.  —  Cleveland  v.   Bur  rill, 

confirmation  of  sale  by  the  latter  court,  25  Barb.  (N.  Y.)  532;  Mitchell  r.  Bunch, 

as  the  Orphans*  Court  Is  a  court  of  2  Paige  (N.  Y.)6o6;  Sutphen  v.  Fowler, 

equity  and  has  full  jurisdiction  over  a  9  Paige  (N.  Y.)s8o;  Gardners.  Ogden, 

sale  of  real  estate  made  by  its  order.  22  N.  Y.  327;  Newton  v.  Branson,  13 

Bickley  v.  Biddie,  33  Pa.  St.  276.  N.  Y.  587;  Myres  r.  De  Mier,  4  Daly 

1.  Sunbury,  etc.,  R.  Co.  v.  Cooper,  (N.  Y.)  343,  affirmed  52  N.  Y.  647. 
33  Pa.  St.  278,  holding  that  an  equity        Oregon. — Johnston    v.   Wads  worth, 

suit  instituted   at   Philadelphia  must  24  Oregon  494. 

pass  through  the  court  of  nisi  prius  be-         Tennessee.  —  Johnson  v.    Kimbro,   3 

fore  it  could  come  before  the  Supreme  Head  (Tenn.)  557;  Wicks  v.  Caruthers, 

Court  in  banc.  13  Lea  (Tenn.)  353;  Western  Union  Tel. 

ft.  Enlow  v.  Newland,  22  Mo.  App.  Co.  v.  Western,  etc.,  R.  Co.,  8  Baxt. 

581.  (Tenn.)  60.     See  also  Pickett  v.  Fergu* 

t.  Snideman  v.  Rlnker,  42  Ind.  223.  son,  86  Teiu>.  643.     But  see  Isler  v. 

4.  See  infra,   XVII.    Statutory  Pro-  Outlaw,  4  Humph.  (Tenn.)  129. 
teediugs  to  Enforce  Contracts  of  Dece-         United  States.  —  Watkins  v.  Holnan, 

dents.  16  Pet.  (U.  S.)  25;  Masste  v.  Watts,  6 

&  California.  —  Roarkev.  McLaugh-  C ranch  (U.  S.)  148. 
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against  his  person.1     But  equity  will  not  take  jurisdiction  when 

full  and  complete  relief  cannot  be  granted  and  enforced  except 
by  the  exercise  of  authority  over  property  which  lies  within 
another  state.*  Nor  will  a  court  of  equity  attempt  to  convey 
land  situated  beyond  the  jurisdiction  unless  the  defendant  is  a 
resident  within  the  territorial  jurisdiction  of  the  court,  although 

England.  —  Arglasse  v.  Muscharap,  I  a    foreign     corporation    upon    which 

Vern.  75;    Toller  v.  Carteret,  2  Vera,  actual  service  has  been  had  within  the 

494;  Penn  v.  Baltimore,  1  Ves.  444,  3  state  under  the  provisions  of  the  state 

Hare  &  W.  Lead.  Cas.  767.  statute.    Shafer  v.  O'Brien,  31  W.  Va. 

Illustrations.— In  Smith  v.  Christmas,  601. 

7  Yerg.  (Tenn)  565,  the  land  lay  in  1.  Decree  in  Personam.  —  "A  court  of 

Mississippi,    but    the    point   was  not  chancery  acting  in  personam  may  well 

alluded  to  in  the  case,  and  no  question  decree  the  conveyance  of  land  in  any 

as  to  it  was  raised.  other  state,  and  may  enforce  their  de- 

In  Miller  v.  Birdsong,  7  Baxt.  (Tenn.)  cree  by  process  against  the  defendant." 
532,  the  land  lay  partly  in  Mississippi,  Watkins  v.  Holman,  16  Pet.  (U.  S.)  25, 
and  the  trustee  being  before  the  court,  quoted  with  approval  in  Bethell  v.  Beth- 
he  was  compelled  to  convey  the  entire  ell,  Q2  Ind.  322. 

land  lying  both  in  Tennessee  and  in  M  The  want  of  power  to  act  upon  the 

Mississippi  to  an  administrator,  to  be  land,  or  to  enforce  the  decree  in  rem, 

sold  by  him  under  orders  of  the  court  is  no  objection  to  the  jurisdiction  to 

in  Tennessee.  act  upon  the  person,  and  in  that  mode 

In  an  action  by  a  vendor  against  his  compel  an  execution  of  tht  contract 

vendee  to  compel  specific  performance  according  to    equity  and    good    con- 

of  a  contract  to  purchase  land,  the  re-  science."     Johnson  v.  Kimbro,  3  Head 

lief  sought  is  not  to  determine  title,  (Tenn.)  557. 

but  to  recover  the  price  which  the  ven-  If  the  defendant  is  personally  within 

dee  has  agreed  to  pay  for  the  land,  the  jurisdiction  of  the  conrt,  the  court 

The  decree  is  in  personam  and  not  in  has  jurisdiction  as  to  his  property  situ- 

rem;  and  it  would  seem,  therefore,  that  ated  beyond  the  reach  of  its  process, 

when  the  parties  are  within  its  juris-  and  he  may  be  compelled   either  to 

diction  a  court  of  equity  may  make  its  bring  the  property  in  dispute  within 

decree  in  personam  for  the  specific  per*  the  jurisdiction  of  the  court  or  to  exe- 

formance  of  a  contract  for  the  sale  of  cute  such   a  transfer  or   conveyance 

land  in  another  county.    Johnston  v.  thereof  as  will  vest  the  legal  title,  as 

Wads  worth,  24  Oregon  494.  well  as  the  possession  of  the  property. 

On  a  bill  for  specific  performance  of  according  to  the  lex  loci  reisitce.  Mitch- 
an  agreement  to  assign  a  bond  for  the  ell  v.  Bunch,  2  Paige  (N.  Y.)  606. 
conveyance  of  land  in  another  state  the  In  Penn  v.  Hay  ward,  14  Ohio  St. 
court  will  entertain  jurisdiction  against  302,  it  was  held  that  where  1  he  court 
third  persons  residing  in  that  state  who  had  acquired  jurisdiction  over  the  per- 
have  taken  a  conveyance  of  the  land  son  of  the  defendant,  obedience  to  its 
pending  the  suit  with  notice  of  the  decree  might  be  enforced  by  attach- 
plaintiff's  rights,  and,  being  made  par-  ment  for  contempt  under  section  488  of 
ties  to  the  suit,  have  been  served  with  the  Ohio  Code  in  force  in  1863,  whether 
process  in  the  state  where  the  suit  is  the  lands  whose  conveyance  was  co- 
pending, and  have  once  appeared  and  dered  lay  within  or  without  the  state, 
answered  without  objecting  to  the  ju-  notwithstanding  section  375,  making 
risdiction.  Pingree  v.  Coffin,  12  Gray  such  decree  operative  perse  as  to  lands 
(Mass.)  288.  within  the  state. 

In  Gavin  v.  Jennings,  1  Lack.  Jur.  2.  Western  Union  Tel.  Co.  v.  West- 

(Pa.)  55,   it  was  said  to  be  doubtful  ern,    etc.,   R.    Co.,    8    Baxt.    (Tenn.) 

whether  a  court  of  equity  has  jurisdic-  60. 

tion  to  compel  a  conveyance  of  land  The  court  has  no  power  by  its  decree 

outside  the  county.  to  pass  the  title  to  land  in  another  state. 

Foreign  Corporation.  —  In   West   Vir-  Johnson   v.    Kimbro,   3  Head  (Tenn.) 

ginia  a  personal  decree  may  be  ren-  557.    See  also  supra,  II.  6.  In  Rem  or 

dered  for  specific  performance  against  in  Personam;  infra,  XII.  Decree. 
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process  was  served  on  him  while  he  was  within  the  jurisdiction  of 
the  court.1 

b.  Subject-matter  but  Not  Parties  Within  Jurisdic- 
tion. —  A  court  within  whose  jurisdiction  the  land  lies  may 
decree  specific  performance  where  the  defendant  is  beyond  the 
jurisdiction.* 

IV.  Vemtte  —  1.  Where  Land  lies  or  Defendant  Resides.  —  In  some 
states  it  is  provided  by  statute  that  suits  for  the  specific  perform- 
ance of  agreements  relating  to  real  estate  shall  be  begun  and  tried 
in  the  county  where  the  subject  of  the  suit  is  situated.3  In  the 
absence  of  statute,  a  suit  to  enforce  the  specific  performance  of 
an  agreement  to  convey  land  need  not  be  brought  in  the  county 
where  the  land  lies,4  but  should  be  brought  in  the  county  in  which 

1.  Johnson  v.  Kimbro,  3  Head  4Q4,  the  court  said  that,  the  decree 
(Tenn.)  557;  Wicks  v.  Carmhers,  13  being  in  personam  and  not  in  rem,  it 
Lea  (Tenn.)  353.  would  seem  that  where  the  parties  are 

Temporary  Pretence  in  Jurisdiction.  —  within  its  jurisdiction  a  court  of  equity 

The  court  has  jurisdiction  to  enforce  may  make  its  decree  in  personam  for 

the  performance  of  contracts  made  be-  the  specific  performance  of  a  contract 

tween    foreigners,    and   in   a  foreign  for  the  sale  of  land  in  another  couniy, 

country,   although    the    defendant    is  notwithstanding  the  statute, 
only  temporarily  within  the  jurisdiction        Personal  Judgment.  —  An  action  by  a 

of  the  court  at  the  time  of  the  service  vendor  to  enforce  specific  performance 

of  ihe  process  upon  him.     Mitchell  v.  of  the  contract  of  sale  and  to  foreclose 

Bunch,  2  Paige  (N.  Y.)  606.  a  vendor's  lien  must  be  brought  in  the 

2.  Rourke  v.  McLaughlin,  38  Cal.  county  where  the  land  lies,  and  the 
196;  Loaiza  v.  Superior  Ct.,  85  Cal.  32;  court  may  render  a  personal  judgment 
Burrall  v.  Eames,  5  Wis.  260.  See  also  against  the  defendant  for  any  de- 
supra,  II.  6.  In  Rem  or  in  Personam.  ficiency.     Collins  v.  Park,  93  Ky.  6. 

"  The  Bule  seems  to  be  that  specific  Cause  of   Action  Arising   in  City   or 

performance  will  be  decreed  whenever  County   of    New   York.  —  In    Ring    v. 

the  parties,  or  the  subject-matter,  or  so  McCoun,  3  Sandf.  (N.  Y.)  524,  it  was 

much  thereof  as  is  sufficient  to  enable  held  that  where  the  subject-matter  of 

the  court  to  enforce  its  decree,  is  with-  an   action   was  land,  or  some  estate, 

in    the    jurisdiction    of     the    court."  right,  or  interest   therein,  situated  in 

Rourke  v.  McLaughlin,  38  Cal.  196.  some  county  other  than  New  York,  the 

In  Ward  v.  Arredondo,  Hopk.  (N.  Y.)  Superior  Court  of  the  city  of  New  York 

213,  a  contract  for  the   sale  of  lands  had  no  jurisdiction  of  the  action  under 

lying  in  Alabama,  made  by  a  citizen  the   Code  of   Procedure;  and  this  al- 

of  New  York,  at  Havana,  with  the  de-  though  the  acts  which   furnished   the 

fendant,  a  Spanish   subject,   was  en-  grounds  of  the  suit  were  all  done  in  the 

forced    in    New    York,   although    the  city  and  county  of  New  York,  and  in 

defendant  was  not  in  New  York,  and  that  sense  the  cause  of  action  arose 

there  was  nothing  connected  with  the  there. 

parties  or  the  subject-matter  within  the  4.  Bethell   v.   Beihell.   92  Ind.  323; 

jurisdiction  of  the  court  except  the  deed  Davis  v.  Parker,  14  Allen  (Mass.)  94; 

for  the  land,  which  was  in  the  custody  Hearst  v.   Kuykendall,    16  Tex.   327. 

of  the  defendant's  agent,    who    was  See  also  Cooley  v.  Scarlett,  38  111.  316; 

made  a  party  to  the  suit.     Cited  with  Baker  v.  Rockabrand,  118  111.  365. 

approval  in  Rourke  v.  McLaughlin,  38  Season    for    Bale.  —  A  suit  for  the 

Cal.  196.  specific  performance  of  a  contract  for 

8.  Parker  v.  McAllister,  14  Ind.  12;  the  sale  of  realty,  being  in  personam 

Ring  v.  McCoun,  3  Sandf.  (N.  Y.)  528;  and  not  in  rem,  may  be  brought  in  a 

Johnston    v.    Wadsworth,   24   Oregon  couniy  other  than  that  in  which  the 

494.  land  lies.    Johnston  v.  Wadsworth,  24 

Contra  —  Hot  withstanding    Statute.—  Oregon  494;  Morgan  v.  Bell,  3  Wash. 

In  Johnston  v.  Wadsworth,  24  Oregon  554. 
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the  defendant  resides.*  By  statute  in  Tejfqs,  hgweypr,  if  the 
defendant  has  agreed  in  writing  to  perform  the  contract  in  some 
other  county,  suit  m$y  be  brought  ip  that  Cpynty.2  A  6uit  for 
specific  performance  is  fipt  a  suit  the  object  pf  which  is  "  the 
recovery  of  land  or  damages  thereto  "  within  the  meaning  of  a 
statute  requiring  that  such  suits  shall  be  brought  in  the  county 
where  the  tend  lies.3 

Where  ft*  Bafendant  It  a  Honreiident,  the  proper  county  iri  which  to 
file  the  bill  is  the  county  in  which  the  land  is  situated,4 

2,  ObjeQttQR  tp  Wrosg  Vegqe.  -r-  A  failure  to  bring  the  suit  in  the 
county  where  the  land  lies  is,  not  a  jurisdictional  defect,  but  n\$y 
be  waived.9  Thus,  the  objection  th^t  the  suit  is  not  brought  iri 
the  county  where  the  land  lies  is  too  late  after  trial  upon  the 
merits.6 

1.  Coon  v.  Cook,  6  Ind.  268;  Dehatt  3  Sandf.  (N.  Y.)  524,  it  was  held,  under 
t>.  Dehart,  15  Ind.  167;  Bethell  v.  Beth-  Code  Pro.  N.  Y.t  that  an  action 
ell,  92  Ind.  323;  Hearst  v.  Kuykendall,  brought  to  compel  the  conveyance  of  a 
16  Tex.  327;  Mixan  v.  Grove,  59  Tex.  farm  to  the  plaintiff,  on  the  ground 
573;  Miller?.  Rusk,  17 Tex.  170:  Thorn-  that  the  defendant  held  it  in  trust  for 
son  v.  Locke,  66  Tex.  383;  Cavin  v.  one  who  had  conveyed  it  to  the  plain- 
Hill,  83  Tex.  75;  Scripture  v.  Kent,  1  tiff,  was  an  action  for  the  recovery  of 
Tex.  App.  Civ.  Cas.,  §  1056.  real  property,  and  must  be  tried  in  the 

But  in  Burrall  v.  Eames,  5  Wis.  260,  county  where  the  farm  was  situated; 

it  was  held  that  a  bill  for  specific  per-  and  that  it  was  also  an  action  for  the 

formance  might  be  filed  in  the  county  determination   of  an  estate,  right,  or 

where  the  land  was  situated  although  interest  in  real  property,  and  aB  such 

the  defendant  resided  in  another  county  must  be  tried  in  the  county  where  the 

in  the  state,  there  being  nothing  in  the  property  was  situated.    An  alternative 

statute  which  precluded  such  practice,  prayer  for  relief,  that  the  defendant  be 

This  was  said  to  be  the  most  convenient  adjudged  to  pay  to  the  plaintiff  the 

and  the  safest  course  for  all  parties.  money  originally  intrusted  to  him  for 

la  Parker  v.  McAllister,  14  Ind.  12,  the   purchase  of    the    farm,   did    not 

it    was  held    thai   an   action   for  the  affect  the  character  of  the  action  in  this 

specific   performance  of  a  contract  to  respect. 

convey  lands  must  be  begun   in   the        4.  Burrall  v.  Eames,  5  Wis.  260. 
county  where  the  land  is  situated.     But        "Unknown  Heirs  or  nonresident  Da* 

this  is  inconsistent  with  both  earlier  fondants  may  be  proceeded  against  with 

and  later  cases,  and  was  directly  over-  a  view  to  obtain  titles  in  the  circuit  in 

ruled  \n  Bethell  v.  Bethell,  92  Ind.  322.  which  the  land  lies.    This  is  a  principle 

In   Miller  v.  Rusk,   17  Tex.   170.  a  of    necessity    sanctioned    by    statute, 

plea  in  abatement  was  sustained  in  a  Unknown  heirs  and  nonresidents  can 

suit  brought  in  the  county  where  the  be  reached  in  no  other  manner,  but  the 

land  lay,  upon  the  ground  that  it  ought  rule  in  respect  to  resident  citizens,  who 

to  have  been  instituted  in  the  county  are  known,  is  different  and  ought  to 

where  the  defendant  resided.  be.*1     Dicken  v.  King,  3  J.  J.   Marsh. 

2.  Rev.  Stat.  Tex.,  art.   1194,  cl.  5;  (Ky.)59i. 

Durst  v.  Swift,  11  Tex.  273;  Cavin  v.  6.  Johnston  v.  Wads  worth,  24  Ore- 
Hill,  83  Tex.  75.  gon  494. 
8.  Miller  v.  Rusk,  17  Tex.  170.  6.  Objection  Too  Late  After  Trial  on 
Suits  Affecting  Title  to  Beal  Estate.  —  Merits.  —  Under    Hill's    Annot.   Laws 
The  statute  requiring  that  suits  affect-  Oregon,  §388,  providing  that  the  court 
ing  the   title   to  real  estate  shall   be  may  change  the  place  of  trial,  on  the 
brought  in  the  county  where  the  land  motion  of  either  party,  when  it  appears 
lies  does  not  apply  to  actions  for  specific  from  the  affidavit  of  such  party  that 
performance.    Morgan  v.  Bell,  3  Wash,  the  suit  has  not  been  brought  in  the 
554,  distinguishing  McLeod  v,  Ellis,  2  proper  county,  the  objection  that  a  suit 
Wash.  117.  for  specific  performance  of  a  land  con- 
Contrary  View. —  In  Ringv.  McCoun,  tract  was  not  begun  in  the  county  id 
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?l*  i*  A*tf*nwpt,  —  The  objection  that  the  suit  is  brought  in  the 
wrong  county  may  be  taken  by  plea  in  abatement.1  A  plea  in 
abatement  on  the  ground  that  the  action  was  not  brought  in  the 
county  of  the  defendant's  residence  must  negative  any  statutory 
exception  to  the  rule  that  an  action  must  be  brought  in  such 
county,  or  it  will  be  bad  on  demurrer.* 

V.  FftOCSM.  —  The  general  principles  governing  process  in  other 
suits  in  equity  are  of  course  applicable  to  suits  for  specific  per- 
formance.3 As  a  suit  for  specific  performance  is  usually  in  per- 
sonam, the  defendant  mu6t  be  personally  served  with  process  in 
order  to  confer  jurisdiction  upon  the  court.4  But  where  property 
which  is  the  subject-matter  of  the  contract  is  within  the  terri- 
torial jurisdiction  of  the  court,  and  the  defendant  is  beyond  the 
jurisdiction,  the  suit  is  substantially  one  in  remy  and  service  by 
publication  is  sufficient  to  confer  jurisdiction  upon  the  court  to 
bind  the  property  by  its  decree ;  •    though   in  Massachusetts  it 

Which  the  land  lay  cannot  be  raised  5.  Sander-Boraen  Real  Estate  Co,  v. 

after   the   suit  has  been   tried  on  its  Yesler,  2  Wash.  429;  Burrajl  v.  Eames, 

merits.     Johnston    v.    Wadsworth,   94  5  Wis.  260;  Boswell  v.  Otis,  9  How.  (U. 

Oregon  494.  S.)  336:  Adams  v.  Hecksher,  83  Fed. 

1.  Miller  v.  Husk,  17  Tex.  170,  Rep,  281,  80  Fed.   Rep.  749.     See  also 

2.  Cavin  v.  Hill,  83  Tex.  75.  generally  articles    Jurisdiction,   vol. 

3.  See  generally  articles  Publica-  12,  p.  114;  Publication,  vol.  17,  p.  26. 
tion,  vol,  17,  p.  26;  Service  of  Pro-  Farm  of  Order  of  Publication.  —  Where 
cess  and  Papers,  vol,  19,  p.  567;  Sum-  the  suit  is  not  only  for  specific  perform- 
mons  and  Process,  ance,  but  &eeks  to  compel  the  defend- 

4.  Merrill  v.  Beckwith,  163  Mass.  ant  to  furnish  an  abstract  showing  a 
503;  Pes  per  v.  Continental  Water  perfect  title,  and  also  money  damages 
Meter  Co.,  137  Mass,  252;  Spurr  v.  for  delay  in  performance,  an  order  of 
Scofille,  3  Cush.  (Mass.)  578;  Adams  publication  stating  that  the  suit  is  "  to 
v.  Hecksher,  80  fed.  Rep.  742,  83  Fed.  obtain  judgment  for  specific  perfortn- 
Rep.  281,  ance   of  contract   to  convey'*  certain 

Be)iof  in  tym.  and  fa  fexsoaam.  loth  specified  lands  is  not  a  sufficient  com- 

Ue^igkt.  —  Where,    instead    of  seeking  pliance    with   a  statute  requiring  the 

such  title  as  the  defendant  may  have,  order  to  state  briefly  the  "object  and 

the  bill  prays  that  the  defendant  be  re-  general     nature"     of     the     petition, 

quired  to  furnish  an  abstract  showing  Adams    v.    Hecksher,    83    Fed,    Rep. 

a  perfect  title  and  also  money  dam-  281. 

ages  for  delay  in  performance,  the  suit  Contract  of  Deoedent  —  Hotioe  to  Ad- 
is  in  personam i  and  service  by  publi-  roinistrator. —  In  a  proceeding  under 
cation  will  not  confer  jurisdiction.  Code  Wash.  1881,  c.  52,  to  enforce  the 
Adams  v.  Hecksher,  83  Fed.  Rep,  281.  specific  performance  of  a  contract  made 
Nor  will  a  personal  service  of  sum-  by  a  decedent  to  convey  real  estate,  a 
mons  outside  of  the  state,  under  stat-  notice  by  publication  to  the  ad  mini  s- 
utory  authority*  confer  jurisdiction,  trator  of  the  estate  "and  all  parlies 
Adams  v.  Hecksher,  80  Fed.  Rep.  742.  having  an  interest  in  said  estate"  is 

Where  There  Are  Several  Defendants,  sufficient    without    being  directed  to 

and  the  suit  is  to  enforce  their  joint  "  all    persons  interested   as  creditors, 

contract,  all  must  be  served  or  appear  heirs,  devisees,  or  personal  representa- 

before  the  suit  can  proceed.     Powell  tives."     In  such  a  proceeding,  where 

v.  Finch,  5  Duer  (N.  Y.)  666.  the  administrator  was  not  served  with 

8e?vie*  in County  where  Suit  J§ Brought,  copies  of  the  petition  and  notice,  and 
—  Actions  for  specific  performance  there  was  no  adjournment  of  the  h ear- 
being  transitory,  the  process  must  be  ing,  the  court  was  without  jurisdiction 
served  pn  the  defendant  in  the  county  at  a  later  date  to  entertain  the  petition 
In  which  the  bill  is  filed.  Dicken  v.  or  to  reopen  the  case  to  allow  a  party 
King,  3  J.  J.  Marsh.  (Ky.)  591.  served  by  publication  only  to  apPQar 
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seems  to  be  held  that  the  proceeding  is  always  in  personam,  and 
that  no  decree  can  be  rendered  unless  the  defendant  is  personally 
subjected  to  the  jurisdiction  of  the  court,  notwithstanding  the 

fact  that  the  subject-matter  of  the  contract  is  within  the  terri- 
torial jurisdiction  of  the  court.1 

VL  Pabties  —  1,  Necessary  and  Proper  Parties  —  a .  General 
RULES  —  Parties  and  Privies.  —  In  England  and  in  some  of  the  United 
States  it  is  held  that  only  the  original  parties  to  the  contract,*  or 

and  defend.     Sander-Boman  Real  Es-  Bulman,  L.   R.  q  Eq.  165;  Tasker  v. 

tate  Co.  v.  Yesler,  2  Wash.  429  Small,  3  Myl.  &  C.  63;  Wood  v.  White, 

1.  Spurr  v.  Scoville,  3  Cush.  (Mass.)  4  Myl.  &  C.  460;  Roberts  v.  Marchant, 

578;    Merrill    v.   Beckwith,   163  Mass.     1  Phil.  370;  v.  Walford,  4  Russ. 

503;     Desper    v.    Continental     Waler  372;  Robertson  v.  Great  Western   R. 

Meier  Co.,  137  Mass.  252.  Co.,  10  Sim.  314;  Cutts  v.  Thodey,  13 

Foreign     Corporations.  —  *'  Whatever  Sim.  206;  Corder  v.  Morgan,  18  Ves. 

may  be  the  extent  of  the  jurisdiction  Jr.  344. 

of  the  court  over  all  property  and  all  "The  General  Rule  is  that  the  parties 
persons  within  the  commonwealth,  it  to  the  contract  are  the  only  proper 
has  never  been  held  to  extend  to  a  parties  to  the  suit  for  its  performance, 
foreign  corporation,  not  made  by  stat-  and,  except  in  the  case  of  an  assign- 
ute  amenable  to  process,  for  the  pur-  ment  of  the  entire  contract,  there  must 
pose  of  compelling  it  specifically  to  per-  be  some  special  circumstances  to  au- 
form  a  contract  by  executing  a  written  thorize  a  departure  from  the  rule." 
assignment  of  letters  patent,  unless  Willard  v.  Tayloe,  8  Wall.  (U.  S.)  571. 
the  corporation  voluntarily  submits  Illustrations  of  Bole. —  Two  houses 
itself  to  the  jurisdiction.  The  rights  under  one  lease  were  sold  in  separate 
conferred  by  letters  patent  have  no  lots,  and  it  was  stipulated  that  the  pur- 
special  locality  within  the  common-  chasers  should  be  parties  to  each  other's 
wealth;  they  exist  as  well  in  Maine,  assignment.  It  was  held  that  the  pur- 
where  the  corporation  was  created,  as  chaser  of  lot  two  was  not  a  necessary 
in  Massachusetts."  Desper  v.  Conti-  party  to  a  suit  for  specific  performance 
nental  Water  Meter  Co.,  137  Mass.  254,  against  the  purchaser  of  lot  one. 
citing  Carver  v.  Peck,  131  Hass.  291.  Paterson  v.  Long,  5  Beav.  186. 

2,  Florida.  —  Fagan  v.  Barnes,  14  When  a  bill  for  specific  performance 
Fla.  53.  is  filed  by  a  person  who  has  contracted 

Illinois.  —  Gibbs  v.  Blackwell,  37  111.  to    purchase    the   absolute  legal  and 

191;  Washburn,  etc.,  Mfg.  Co.  v.  Chi-  equitable  interest  in  a  mortgaged  estate 

cago  Galvanized  Wire  Fence  Co.,  109  from  the  supposed  owner  of  the  equity 

111.  71.  of  redemption,  neither  the  mortgagee 

Maryland.  —  Johns     Hopkins     Uni-  nor  a  person  who  claims  an  ioteresi  in 

versity  v.  Middleton,  76  Md.  186.  the  equity  of  redemption,  but  has  not 

Afississippi.  —  Harrington  v.  Pinson,  joined  in  the  contract,  can  be  made  a 

30  Miss.  30.  defendant;  and   the  circumstance  that 

New  Jersey.  —  Bacot  v.  Wet  more,  17  the  mortgagee  does  not  object  to  being 

N.  J.  Eq.  250.  made  a  party,  but  requires  the  sanction 

Virginia.  —  Hoovers.  Calhoun,  16  of  the  person  so  claiming  an  interest  in 

Gratt.  (Va.)  109.  the  equity  of  redemption  before  joining 

West  Virginia.  —  Gallatin  Land,  etc.,  in  the  conveyance,  does  not  make  that 

Co.  v.  Davis,  44  W.  Va.  115.  person    a    propet    party.      Tasker    v. 

United  States.  —  Willard  r.  Tayloe,  8  Small,  3  Myl.  &  C.  63. 

Wall.  (U.  S.)  557;  Moulton  v.  Chafee,  Upon  a  bill  by  a  licensee  under  letters 

22  Fed.  Rep.  26.  patent  to  enforce  a  contract  for  a  re- 

England.  —  Paterson  v.  Long,  5  Beav.  duction  of  the  royalty,  a  person  who, 

186;  Peacock  v.  Penson,  11  Beav.  355;  though  interested  in  the  patent,  is  not 

Leuty  v.  Hillas,  2  De  G.  &  J.  no;  Mole  a  party  to  the  contract  nor  interested 

v.  Smith,  Jac.  490;  Humphreys  v.  Hoi-  in  the  royalty  to  be  paid  is  not  a  neces- 

lis,  Jac.  73;  De  Hoghton  v.  Money,  L.  sary  party.     Washburn,  etc.,  Mfg.  Co. 

R.  2  Ch.  164;  Winchester  v.  Mid-Hants  v.  Chicago  Galvanized  Wire  Fence  Co. 

R.  Co.,  L.    R.   5  Eq.  17;  Fenwick   v.  109  111.  71. 
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persons  who  have  succeeded  to  their  interests,  as  heirs,  executors, 
devisees,  etc.,1  are  proper  parties  to  a  bill  for  specific  perform- 
ance, and  it  is  said  that  the  general  rule  in  equity  that  all  persons 
interested  in  the  subject-matter  of  the  litigation  must  be  made 
parties  has  but  a  limited  application  in  this  class  of  cases.9 
Where  the  specific  execution  of  an  agreement  respecting  lands 
will  be  decreed  in  equity  between  the  original  contracting  parties, 
it  will  also  be  decreed  between  all  claiming  under  them  in  privity 
of  estate,  or  representation,  or  title,  provided  no  controlling 
equities  have  intervened.3     But  where  the  original  parties  to  the 

Qualification  of  Bale.  —  "  Ordinarily,  sary  to  make  parties  to  the  bill  those 

a  person  not  being  a  party  to  the  con-  who  are  not  parties  to  the  com raci  does 

tract  ought  not  to  be  brought  before  not  extend  to  representatives,  and  the 

the  court.     But  it  is  otherwise  where  heir  at  law  is  the  representative  of  the 

possession  is  sought  by  ihe  bill,  and  vendor  as  to  the  realty.     Robeits  v. 

the  person  in  possession  will  be  affected  Marchant,  I  Phil.  370. 

by  the  decree."     Winchester  v.   Mid-  Partial  Alignment. —  In  general  the 

Hants  R.  Co.,  L.  R.  5  Eq.  17,  wherein  original    parties    to   the   contract  are 

the  bill  was  brought  by  unpaid  vendors  the  proper  parties  to  a  suit  to  compel 

against    two    railway  companies,    the  specific   performance.      And    the   fact 

purchasers  and  their  lessees,  in  pos-  that  the  complainant  has  made  an  as- 

session  of   the  land,  for  specific  per-  signment  of  a  partial  interest  in  the 

formance  of  the  contract,  for  payment  contract,  although  before  filing  his  bill, 

of  the  purchase  money,  for  an  injunc-  to  a  person  who  does  not  join  in  the 

tion   against   both   companies,    for    a  suit,  is  no  defense  to  the  bill.     Willard 

declaration  of  lien,  and  for  an  enforce-  v.  Tayloe,  8  Wall.  (U.  S.)  557. 

ment  of  the  lien  by  sale.     It  was  held  2.  Washburn,  etc.,  Mfg.  Co.  v.  Chi- 

that  the  lessees  were  properly  made  cago  Galvanized  Wire  Fence  Co.,  109 

parties.  111.  71. 

Koltiftrioiisness. —  In  suits  for  specific  As  a  general  rule,  subject  to  some 

performance  the  general  rule  is  that  it  exceptions,   the  parties   to  the  agree- 

is  necessary  to  join   as   parties   only  ment  are  the  only  necessary  parties, 

those  persons  who  are  parties  to  the  Gibbs  v.  Blackwell,  37  111.  191. 

contract,  and  it  is  multifarious  to  unite  Strangers  to  the  Contract  are  generally 

in  such  a  bill  a  prayer  for  relief  against  not  necessary  parties.     Smith  v.  Shel- 

third  persons  who  claim  an  interest  in  don,  65  III.  219;  Washburn,  etc.,  Mfg. 

the  estate,  but  who  are   unconnected  Co.  v.  Chicago  Galvanized  Wire  Fence 

with  the  contract.     Crook  v.  Brown,  11  Co.,  109  111.  71;  Hanchett  v.  McQueen, 

Md.  158;  Mole  v.  Smith,  Jac.  490.  32  Mich.  22;  Bowne  v.  Ritter,  26  N.  J. 

1.  Morgan  v.  Morgan,  2  Wheat.  (U.  Eq.  456;  Pennsylvania,  etc.,  R.  Co.  v. 

S.)  290;  Willard  v.  Tayloe,  8  Wall.  (U.  Ryerson,  36  N.  J.  Eq.  112;  Moulton  v. 

S.)557;  Roberts  v.  Marchant,  1  Phil.  Chafee,    22    Fed.    Rep.    26;    Willard 

370.  v.  Tayloe,  8  Wall.  (U.  S.)  557. 

"  The  General  Bole  Unquestionably  Is  If  specific  performance  of  a  contract 

that  there  can  be  no  decree  for  specific  made  by  a  trustee  is  sought,  strangers 

performance  except  between  the  parties  to  the  contract  are  not  necessary  nor 

themselves  or  those    claiming   under  proper  parties  to  the  suit  although  they 

them  in  privity  of  estate,  or  of  repre-  are   interested   in   its    subject-matier. 

sentation,   or  of  title;   for  a  contract  Moulton  v.   Chafee,  22  Fed.  Rep.  26, 

can    only    be   enforced    between   the  wherein   the  court  further  said   that 

parties  themselves  or  their  representa-  strangers  to  the  contract  cannot  prop- 

tives  in  interest."    Hoover  v.  Calhoun,  erly  be  made  parties  in  a  suil  for  its 

16  Gratt.  (Va.)  109,  holding  that  a  wife  enforcement  upon  the  theory  that  in 

cannot,   after  the   death   of  her  hus-  determining  the  question  of  title  ii  is 

band  who  has  contracted  for  the  sale  proper  to  join  all  parties  who  claim 

of  her  land,  describing  it  as  his,  enforce  any  interest  in  the  estate,  and  thus  bind 

specific  performance  by  the  purchase  them  by  the  decree, 

for  her  own  benefit.                                 '  3.  Brewer  v.   Brewer,   19  Ala.   481; 

The  general  rule  that  it  is  not  neces-  Morgan  v.  Morgan,  3  Stew.  (Ala.)  383; 
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A  ... 
contract  could  not  have  maintained  the  bill,  no  person  claiming 
through  them  can  do  so.1 

All  Persona  Interested.  —  The  general  rule  in  the   United  States  is 
that  all  persons  interested  in  the  enforcement  of  the  contract 

must  be  made  parties,*  while  all  interested  in  the  subject-matter 

Hays  v.   Hall,  4  Port.  (Ala.)  374;  Mc-  Nash,  1  Litt.  (Ky.)  322;  Stansberry  v. 

Morris  v.  Crawford,  15  Ala.  271;  Allen  Pope,  4  Bibb  (Ky.)  492;  Denny  v.  Wick- 

v.  Woodruff,  96  111.  n;  Worthington  v.  liffe,   I   Met.  (Ky.)  216;    Dumesnil   r. 

Lee,  61  Md.  530.  Dumesnil,  92  Ky.  526. 

ILeaaoa  for  Bale. —  "In  the  contem-  Louisiana,  —  Duruty   v.    Musacchia, 
plation  of  a  court  of  equity,  from  the  42  La.  Ann.  357. 
time  of  the  contract  or  covenant  [relat-  Massachusetts. — Hodges  v.  Saunders, 
ing  to  land]  the  vendor  or  lessor  and  17  Pick.  (Mass.)  470. 
his  heirs  or  assigns,  except  where  the  Michigan.  —  Daily  v.  Litchfield,   10 
latter  may  be  "protected  for  want  of  Mich.  29;  Morris  v.  Hoyt,  11  Mich.  9; 
notice,  are  regarded  as  trustees  for  the  McKee  v.  Wilcox,  11  Mich.  358;  Wood- 
vendee  or  lessee  and  those  who  may  ward  v.  Clark,  15  Mich.  104;  Stickney 
represent  him.    Therefore,    wherever  v.  Parmenter,  35  Mich.  237;  Dowling 
the  specific  execution  of  a  contract  or  v.  Bergin,  47  Mich.  188;  Baldwin  v. 
covenant  respecting  lands  would  have  Fletcher,  48  Mich.  604;  Horton  v.  Hub- 
been  decreed  as  between  the  original  bard,  83  Mich.  123. 
parties,  it  will  be  decreed  as  between  Minnesota.  —  Seager    v.    Burns,    4 
all   persona  claiming   under  them  in  Minn.  141;  Mitchell  v.  St.  Paul  Bank, 
privity  of  estate,  or  of  representation,  7  Minn,  256. 

or  of   title,    unless  other    controlling  Mississippi.  —  Stone  v.  Buckner,  12 

equities  have  intervened."    Worthing-  Smed.  &  M,  (Miss.)  73. 

ton  v.  Lee,  61  Md.  530,  Missouri.  —  White   v.    Watkins,   33 

I.  Where  the  facts  would  preclude  Mo,  423. 

an    original    contracting    party    from  Nebraska*  —  Behr    v.    Willard,    11 

claiming  specific  performance  because  Neb.  601. 

this  would  operate  as  a  fraud  on  the  New  Hampshire.  —  Ewins  v.  Gordon, 

defendant,  no  person  claiming  through  49  N.  H.  444. 

him  can  assert  a  better  right  without  New  Jersey.  —  Downing  i\  Risley,  15 

snowing  that  he  is  a  bona  fide  pur*  N.  J.  Eq.  93;  Pennsylvania,  etc.,  R. 

chaser.    Berry  v.  Whitney,  40  Mich.  Co.  v,  Ryerson,  36  N.  J.  Eq.  112. 

65,     See  also  Peckham   v.    Balch,  49  New  York,  —  McCotter  v.  Lawrence, 

Mich,  J 79.  6  Thomp.  &  C,  (N.  Y.)  392,  4  Hun  (N. 

The  Assignee  of  a  Contract  of  purchase  Y.)  107;  Abbott  v.  James,  111  N.  Y. 

who  holds  the  contract  as  an  indemnity  673,  (Supm.  Ct,  Gen.  T.)  14  N.Y.St. 

against  loss  under  a  guaranty  of  land  Rep.  597. 

cannot  maintain  a  bill  to  enforce  the  North  Carolina.  -—  Swepson  v.  Rouse, 

contract  where    the    purchaser  could  65  N.  Car,  34;  Kornegay  v.  Morris,  123 

not  enforce  it  if  he  had  made  no  assign-  N,  Car.  128. 

ment.     Allen  v.  Woodruff,  96  111.  11.  Ohio.  —  Massie  v.  Donaldson,  8  Ohio 

%  Alabama,  —  Hays  v.  Hall,  4  Port.  377. 
(Ala.)  374;  Bogan  v.  Camp,  30  Ala.  276;  Oregon.  —  Knott  v.  Stephens,  3  Ore- 
Moore  v.  Murrah,  40  AU,  573.  gon  269. 

California.  —  Agard  v.  Valencia,  39  Pennsylvania. —  Anshutz's   Appeal, 

Cal.  292;  Corwin's  Estate,  61  Cal.  160;  34  Pa.  St.   375;    Anders's   Estate,   12 

Towle  v.  Carmelo  Land,  etc.,  Co.,  99  Phila.  (Pa.)  28,  34  Leg.  Int.  (Pa.)  354; 

Cal.  397.  Alexander's  Appeal,  (Pa.  1887)  n  Atl. 

Colorado*  —  Butler  v.   Rockwell,   14  Rep.  83, 

Colo,  125.  Tennessee.  —  Cock  v.  Evans,  9  Yerg. 

Illinois*  —  Gaytes  v.  Franklin  Sav.  (Tenn.)  287. 

Bank,  85  III.  256;  Louisville,  etc.,  R.  Texas.  —  Allison  v.  Shilling,  27  Tex. 

Co.  v.  Illinois  Cent,   R,  Co.,  174  III.  450;  Campbell  v.   McFadden,  9  Tex. 

448.  Civ.  App.  379. 

Iowa.  —  Crosby  v.  Davis,  9  Iowa  98.  Virginia.  —  Gentry    v.    Gentry,    87 

Kentucky.  —  Rochester  v.  Anderson,  Va.  478. 

lAiU  Sel,  Caa.  (Ky,)  143;  Slaughter*.  West  Virginia,  —  Calliban  t\  Hall, 
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may  be  made  parties ; *  and  it  has  been  explicitly  held  that  the 

general  rule  of  equity  pleading  that  all  persons  whose  interests 
are  to  be  affected  by  the  suit  are  necessary  parties  to  it  applies 
to  suits  for  specific  performance.*  Where  the  rights  and  interests 
of  persons  hot  before  the  court  cannot  be  materially  affected  by 

the  final  decree,  it  will  not  be  reversed  for  the  omission  to  join 
them  as  parties.* 

Third  Persons  Claiming  Inconsistent  Interests  cannot  be  joined  either 

as  plaintiffs  or  as  defendants.4  A  mere  stranger  claiming  under 

4  W.  Va.  531;  Davis  v.  Henry,  4  W.  action  to  enforce  the  contract,  where 

Va.  571;  Heavner  v.   Morgan,  30  W.  there  is  nothing  to  show  that  he  is  not 

Va.  335.  willing  to  carry  oat  the  agreement,  and 

United  States.  —  Caldwell  v.  Taggart,  no  relief  is  sought  against  him.     Stan- 

4  Pet.  (U.  S.)  190.  ton   v.  Singleton,  (Cal.  1898)  54  Pac. 

Illustrations.  —  In  an  action  for  the  Rep.  587. 
specific  performance  of  a  contract  to  1.  Horton  v.  Hubbard,  83  Mich.  123; 
convey  an  undivided  interest  of  a  Seager  0.  Burns,  4  Minn.  141;  East- 
specified  quantity  of  land  in  a  larger  man  z/.  St.  Anthony  Falls  Water-Power 
tract,  all  persons  subject  to  the  plain-  Co.,  12  Minn.  137;  Heath  v.  Heath, 
tiff's  equity  and  holding  adversely  to  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.) 
him  must  be  made  parties.  Agard  v.  521;  Williams  v.  Leech,  28  Pa.  St.  89. 
Valencia,  39  Cal.  292.  See  Towle  v.  Carmelo  Land,  etc.,  Co., 

The  heirs  of  H.  filed  a  bill  to  enforce  99  Cal.  397. 
the  execution  of  a  contract  for  the  ex-        All  Persons  Interested  in  the  estate  are 

change  of  lands,  made  between  H.  in  proper  parties  to  a  bill  in  equity  for 

his  lifetime  and  C.     The  bill  alleged  the  specific  performance  of  a  contract 

that  H.  derived  title  to  one-ninth  part  to  convey  land,  and  if  minor  children 

of  one  of  the  tracts  so  exchanged,  from  are  improperly  made  parties,  the  rest 

one   W.  and  wife,  by  deed  of  convey-  of  the  bill  will  not  be  impaired  thereby, 
ance  which  was  burned  up  and  never    Williams  v.  Leech,  28  Pa.  St.  89. 
admitted  to  record.     It  was  held   on        Any  one  making  any  claim  to  the 

demurrer  ihat  W.  and  wife  were  neces-  property  may  properlybe  made  a  party, 

sary  parties,  because  it  was  necessary  Seager  v.  Burns,  4  Minn.  141. 
for  the  purposes  of  the  bill  10  set  up        In  an  action  to  enforce  the  specific 

the  conveyance  from  them.     Callihan  performance  of  a  contract  for  the  sale 

v.  Hall,  4  W.  Va.  531.  of  lands  made  by  owners  who  hold  title 

In  an  action  for  specific  performance  as  heirs  at  law  of  an  intestate,  the  ad- 

of  a  contract  to  convey  an  undivided  ministrator  who  has  executed  the  con* 

interest  of  a  specified  quantity  of  land  tract,  and  has  agreed  to  sell  furniture 

in  a  larger  tract,  all  persons  subject  to  in  the  dwelling  to  the  plaintiff,  and  a 

the  plaintiff's  equity  and  holding  ad-  subsequent  grantee  of  the   premises, 

versely  to  him  must  be  made  parties  to  are  proper  parties.     Walton  f.  Meeks, 

the  proceeding.     Agard  t-.  Valencia,  39  41  Hun  (N.  Y.)  311,  120  N.  Y.  79. 
Cal.  292.  2.  Allison  v.  Shilling,  27  Tex.  450. 

Where  a  compromise  contract  is  so        8.  Denlston  v.  Hoagland,  67  111.  265. 
drawn  that  what  is  to  be  done  by  one        On  a  bill  for  the  specific  performance 

party   is   the    consideration    for    that  of  a  contract  for  the  sale  of  land,  by 

which    is    to   be   done   by    the  other,  the  heirs  at  law  of  the  deceased  vendee, 

specific  performance  of  any  portion  of  against  the  vendor,  who  had  conveyed 

the  contract    cannot    be   had    without  the  land  to  a  third  person,  it  was  held 

bringing   all  the  parties  in  interest  be-  that  the  omission  to  join  as  parties  the 

fore  the  court,  so  as  to  give  opportunity  widow  of  the  vendee  and  the  wife  of 

for  disposing  of  the  whole  controversy,  the  vendor  afforded  no  ground  for  re« 

And  where  that  was  not  done  the  bill  versing  the  decree  for  specific  perform* 

was  dismissed,  but  without  prejudice,  ance,  as  their  interests  could  not  be 

Baldwin  v.  Fletcher,  48  Mich.  604.  materially  affected  thereby.     Deniston 

A  mine  owner  who  did  not  sign  an  v.  Hoagland,  67  III.  265. 
option  contract  executed  by  his  two  co-        4.  Ashley  v.  Little  Rock,  56  Ark.  391; 

owners  is  not  a  necessary  party  to  an  Nelthorpe  v.  Holgate,  1  Coll.  Ch.  Caa. 
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an  adverse  title  cannot  be  made  a  party  to  a  suit  for  specific 
performance.1 

Persons  Whose  Interest  Has  Torminated  by  the  exercise  of  a  valid  power 
of  appointment  are  not  necessary  parties.*  One  who  has  disposed 
of  the  legal  title  to  all  his  interest  in  the  property  and  against 
whom  no  relief  is  demanded  is  not  a  proper  party  to  the  suit.3 

Parties  by  Representation.  —  The  tenant  for  life,  together  with  the 
contingent  remainderman  in  fee,  may  represent  the  inheritance 
in  a  bill  for  specific  performance,  though  their  interests  are  merely 
equitable,  provided  the  issue  of  the  remainderman  will  take  if  by 
reason  of  the  contingency  he  fails  to  do  so.4 

b.  Particular   Persons  —  (i)  Subpurchasers.  —  A   subpur- 

217;  Cults  v.  Thodey,  1  Coll.  Ch.  Cas.  any  equities  attaching  to  the  property 

223,  note  a; 'Tasker  v.  Small,  3  Myl.  &  against  persons  not  parties  to  the  con- 

C.  63;  Wood  v.  White,  4  Mvl.  &  C.  tract.     Therefore,  where  a  purchaser 

460.     Contra,  Herrington  v.  Hubbard,  filed  a  bill  for  specific  performance  and 

2  111.  569,  33  Am.  Dec.  426.     Compare  added  as  defendants  persons  claiming 

Heavner  v.  Morgan,  30  W.  Va.  335.  under  a  previous  agreement  which  the 

An  adverse  claimant  in   possession  bill  sought  to  impeach,  it  was  held  that 

whose  claim  is  not  in  any  way  con-  the  bill  could  not  be  sustained.     De 

nected  with  the  plaintiff's  equity  can-  Hoghton  v.  Money,  L.  R.  2  Ch.  164,/*/- 

not  be  made  a  party.    Ashley  v.  Little  lowing  Tasker  v.  Small,  3  Myl.  &  C. 

Rock,  56  Ark.  391.  63. 

To  a  bill   by  the  vendor  against  his  But  in  Daking  v.  Whimper,  26  Beav. 

vendee,  third    persons   claiming   title  568,  a  bill  by  a  purchaser  against  the 

paramount  to  part  of  the  land,  whose  vendor  who  had  previously  executed  a 

claims  the  plaintiff  disputes,  must  be  voluntary  settlement  of  the  property, 

made  parties  so  that  a  proper  decree  and  against  the  trustees  and  cestui  que 

may  be  entered  protecting  the  rights  of  trust  under  the  settlement,  to  have  the 

all  concerned.     Heavner  v.  Morgan,  settlement  declared   void,   and   for  a 

30  W.  Va.  335.  specific  performance,  was  sustained  as 

In  a  suit  for  the  specific  performance  against  the  objection  that  under  the 

of  a  contract  to  convey  land,  the  title  to  doctrine  of  Tasker  v.  Small,  3  Myl.  & 

which    is    in    litigation    between   the  C.  63,  only  the  parties  to  the  contract 

vendor  and  a  third  person  not  a  party  should  be  made  parties  to  a  suit  for  its 

to  the  contract,  the  objection  that  the  performance. 

latter  ought  to  have  been  made  a  party  2.  Dumesnil  v.  Dumesnil,  92  Ky.  526. 
to  the  suit  must  be  raised  by  plea  or  3.  Colerick  v.  Hooper,  3  Ind.  316; 
answer  in  the  trial  court.  Bragg  v.  Lovejoy  v.  Potter,  60  Mich.  95;  Stew- 
Olson,  128  111.  540.  art*/.  Hutchinson,  (Supm.  Ct.  Spec.  T.) 

1.  De  Hoghton  v.  Money,  L.  R.  2  29  How.  Pr.  (N.  Y.)  181;  Burrill  v. 
Ch.  164;  Abbott  v.  James,  11  N.  Y.  Garst,  19  R.  I.  38;  Bristol  v.  Bristol, 
673,  (Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  etc.,  Water  Works,  19  R.  I.  413;  Che- 
Rep.  597,  wherein  it  was  held  that  the  ney  v.  Bilby,  74  Fed.  Rep.  52.  See  also 
court  will  not  compel  a  purchaser  to  Topeka  Water-Supply  Co.  0.  Root,  56 
accept  a  title  doubtful  only  in  one  point  Kan.  187.  Compare  Woodward  v. 
of  law,  where  the  parties  in  whose  Clark,  15  Mich.  104. 
favor  the  outstanding  title,  if  any,  rests  4.  Parties  by  Representation.  —  Sohier 
are  not  parties  to  the  action.  v.  Williams,  1  Curt.  (U.  S.)  479. 

Season  for  Bale.  —  If  the  rule  were  For  a  full  discussion  of  the  doctrine 

otherwise,  the  court  "  might  be  called  of  parties  by  representation  see  article 

upon   to  adjudicate    upon    questions  Parties  to  Actions,  vol.  15,  p.  627  el 

which  might  never  arise,  as  it  might  seq. 

appear  that  the  contract  either  ought  The  court  has  no  power  to  make  an 

not  to  be  or  could  not  be  performed/'  order  that  the  defendants  already  be- 

De  Hoghton  v.  Money,  L.  R.  2  Ch.  164.  fore  the  court  shall  answer  and  defend 

Illustrations.  —  A  purchaser  cannot,  for  all  the  defendants  in   the  cause, 

before  completing  his  contract,  enforce  McQueen  v.  Chouteau,  20  Mo.  222. 
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chaser  is  not  a  necessary  party  to  a  bill  by  the  original  purchaser 
against  the  vendor,  nor  is  the  original  vendor  a  necessary  party 
to  a  bill  by  the  subpurchaser  against  his  vendor.1  But  in  a  suit  by 
a  subvendee  against  the  original  vendor,  the  original  vendee  or 
his  heirs  must  be  joined.2 

A  Babvendee  of  an  Undivided  Interest  in  the  land  which  it  was  con- 
tracted to  sell  is  not  a  necessary  party  plaintiff  in  a  suit  against 
the  original  vendor.8 

(2)  Subsequent  Purchasers.  —  Where  one  agrees  by  written  con- 
tract to  sell  land,  and  afterwards  conveys  to  a  different  person 
who  has  knowledge  of  the  previous  contract,  the  latter  holds  the 
legal  title  as  trustee  of  the  first  purchaser,  and  a  court  of  equity 
will  compel  him  to  convey ;  and  in  a  bill  by  the  first  purchaser 
for  a  specific  performance  against  his  vendor,  the  second  pur- 
chaser is  a  necessary  party.4     Persons  who,  after  the  making  of 

1.  Crook  v.  Brown,  n  Md.  158;  Wil-  signee.  —  In  McCarthy  v.  Couch,  37 
lard  1/.  Tayloe,  8  Wall.  (U.  S.)  557;  Minn.  124,  A  entered  into  an  executory 
Fen  wick  v.  Bulman,  L.  R.  9  Eq.  165;  contract  with  B  for  the  purchase  of 
— ^—  v.  Walford,  4  Russ.  372.  land  owned  by  the  latter,  and,  before 

The  vendee  of  a  purchaser  may  pro-  the  performance  of  the  conditions  on 

ceed  in  equity  against  both  such  pur-  either  side,  contracted  to  sell  the  same 

chaser  and  his  vendor  to  obtain  ihe  land  to  C,  and  thereafter  neglected  or 

legal  title,  but  it  does  not  follow  that  refused  to  complete  his  contract  with 

when  a  purchaser  files  his  bill  against  B  so  as  to  acquire  the  title.     It  was 

his  vendor  his  assignee  or  vendee  must  held  that  the  contracts  were  independ- 

necessarily   be   made  a  party  merely  ent,  and  that  an  action  could   not  be 

because  such  vendee  has  an  interest  maintained  by  C  against  A  and  B  to 

in  the  property.     Crook  v.   Brown,  it  compel  a  specific  performance  of  the 

Md.  158.  first-named  contract  by  A,  to  the  end 

Where  Original  Vendor  Proper  Party. —  that  B's  title  might  be  acquired  and 

In  Fenwick  v.  Bulman,  L.  R.  9  Eq.  165,  transferred  to  C.     The  court  said  there 

vendors  made  a  subpurchaser  a  defend-  was  no  privity  between  the  respective 

ant  to  their  bill  against  their  purchaser  parties,  and  that  the  plaintiff  was  not  a 

for  specific  performance  or  a  rescission  parly  to  or  assignee  of  the  first  con- 

of  the  agreement,  and  the  subpurchaser  tract.     The  court  distinguished  Gill  v. 

afterwards  filed  a  bill  against  his  vendor  Newell,  13  Minn.  462,  and  Thompson 

for  specific  performance  of  his  agree-  v.   Myrick,  20    Minn.  205.      See  also 

ment,  and  joined  the  original  vendors  Townshend  v.  Good  fellow,  40  Minn. 

as  defendants.      A  demurrer  by  the  315. 

original  vendors  to  the  subpurchaser' s  8.  Hurst  v.  Thompson,  73  Ala.  158; 

bill  was  overruled  on  the  ground  that  McCotter  v.  Lawrence,  6  Thorn  p.  &  C. 

they  had  made  him  a  defendant  to  their  (N.  Y.)  392,  4  Hun  (N.  Y.)  107.     See 

bill.     Explaining  Tasker   v.   Small,    3  also  Woodward  v.  Clark,  15  Mich.  104. 

Myl.  &C. 63, and  Aberaman  Ironworks  "The  Owners  of  Partial  Interests   in 

v.  Wickens,  L.  R.  4  Ch,  101.  contracts  for  land  acquired  subsequent 

2.  Alexanders.  Hoffman,  70  111.  114;  to  their  execution  are  not  necessary 
Woodward  v.  Clark,  15  Mich.  104;  parties  to  bills  for  their  enforcement. 
Lord  v.  Underdunck,  1  Sandf.  Ch.  (N.  The  original  parties  on  one  side  are 
Y.)  46;  Allison  v.  Shilling,  27  Tex.  450,  not  to  be  mixed  up  in  controversies 
86  Am.  Dec.  622;  Hoover  v.  Don  ally,  between  the  parties  on  the  other  side 
3  Hen.  &  M.  (Va.)  316.  in    which    they    have    no    concern." 

Where  performance  is  sought  by  the  Willard  v.  Tayloe,  8  Wall   (U.  S.)  571. 

purchaser    at    a     sale     on    execution  4.  Corwin's    Estate,     61    Cal.    160; 

against   the    original    purchaser,    the  Atchison,  etc.,  R.   Co.    v.  Benton,  42 

original  purchaser  is  a  necessary  party  Kan.  698;  Daily  v.  Litchfield.  10  Mich. 

Alexanders.  Hoffman,  70  III.  114.  29;  Woodward  v.  Clark,  15  Mich.  104; 

Distinction  Between  Subvendee  and  At-  Stone  v.   Buckner,    12    Smed.   &    M, 
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a  contract  for  the  conveyance  of  lands,  acquire  interest  in  the 
lands  derived  from  the  vendor,  are  necessary  parties  to  a  bill  for 
the  specific  performance  of  the  contract.1 

Purchasers  Pendente  Lite  should  be  made  parties  if  a  conveyance  on 

their  part  of  the  legal  interest  is  required.* 

(3)  Assignor  and  Assignee.  —  A  person  who  has  assigned  all  his 
interest  in  a  contract  made  to  him  need  not  join  with  the  assignee 

(Miss.)  73;   Fullerton  v.    McCurdy,    4  necessary  parly  to  (he  bill.     Maguire 

Lans.  (N.  Y.)  132;  Kantrowitz  v.  Roth-  v.  Heraty,  163  Pa.  St.  381. 

weiler,  (Supm.  Ct.   Gen.  T.)  15  N.  Y.  A  second  purchaser  with  notice  of  a 

St.  Rep.  297;  Campbell  v.  McFadden,  prior  sale  cannot  himself  maintain  a 

9  Tex.  Civ.  App.  379.     See  also  Walton  bill  for  specific  performance.     Franz  v. 

v.  Meeks,  41  Hun  (N.  Y.)  311,  120  N.  Ortonf  75  III.  100. 

Y.  79.  1.  Alabama.  —  McKay   v.  Broad,  70 

When   the  obligee  of  a   bond,  con-  Ala.  377. 

ditioned  for  conveyance  of  land,  brings  Illinois.  —  Heriington  v.  Hubbard,  3 

a   bill    for    specific    performance,    he  111.  569. 

cannot    make  a   party   one   who  pur-  Michigan.  —  Daily    v.   Litchfield,   10 

chased  from  the  obligor  after  the  obli-  Mich.  29;  Morris  v.  Hoyt,  11  Mich.  9; 

gee's    note    given    for    the    purchase  Stickney  v.  Parmenter,  35  Mich.  237; 

money  was  overdue.     The  proper  de-  Chapman    v.   Morgan,  55    Mich.    124; 

fendants  to  such  a  bill  are  the  obligor  Horton  v.  Hubbard,  83  Mich.  123. 

and  his  heirs.     Harrington  v.  Pinson,  Minnesota.  —  Seager    v.    Burns,    4 

30  Miss.  30.  Minn.  141. 

Necessity  of  Joining  Original  Vendor. —  Mississippi.  —  Stone  v.  Buckner,  12 

Where  the  land  has  been  conveyed  to  Smed.  &  M.  (Miss.)  73. 

a  third  person  with  notice  of  the  con-  New  York.  —  Fullerton  v.  McCurdy, 

tract,  specific  performance  may  be  en-  4   Lans.   (N.    Y.)   132;    Kantrowitz   r. 

forced  against  him,   but   the  original  Rothweiler,  (Supm.  Ct.  Gen.  T.)  15  N. 

vendor  must  be  joined,  as  there  are  no  Y.  St.  Rep.  297. 

contract  relations  between  the  vendee  North  Carolina. — Swepson  v.  Rouse, 

and  the  vendor's  assignee.      Lovejoy  65  N.  Car.  34. 

v.   Potter,  60  Mich.  95,  citing  Bird  v.  Pennsylvania. — Pennock  v.  Freeman, 

Hall,  30  Mich.  374,  and  Daily  v.  Litch-  1  Watts  (Pa.)  401. 

field,  10  Mich.  29.  West  Virginia.  —  Davis  v.  Henry,  4 

Where,  after  contracting  to  convey  W.  Va.  571. 

land,  the  vendor  conveys  the  land  to  a  See  also  Crosby  v.  Davis,  9  Iowa  98; 

third  person,  and  assigns  to  him  the  Casady  v.  Scallen,   15   Iowa  93;  Roch- 

contract,  and  the  original  vendee  pays  ester  r.  Anderson,  Lilt.  Sel.  Cas.  (Ky.) 

to  the  assignee  the  purchase  money,  143;  Estill  v.  Clay,  2  A.   K.    Marsh, 

which  is  accepted  by  him,  the  assignee  (Ky.)  497;  St ans berry  v.  Pope,  4  Bibb 

is    thereby  accepted    in    place   of   the  (Ky.)  402. 

original  vendor,  and  the  vendee  may  The  Assignee  in  Bankruptcy  of  the 
maintain  specific  performance  against  vendor  who  has  not  received  the  whole 
him  without  joining  the  original  of  the  purchase  money,  and  has  be- 
vendor.  Lovejoy  v.  Potter,  60  Mich.  95.  come  bankrupt  since  making  the  con- 
Parties  to  Bill  by  Second  Purchaser.  —  tract  of  sale,  is  a  necessary  party. 
A  father  entered  into  an  oral  contract  Swepson  v.  Rouse,  65  N.  Car.  34.. 
to  purchase  land,  and  directed  that  the  2.  Casady  v.  Scallen,  15  Iowa  93; 
deed  should  be  made  to  his  daughter.  Harrigan  v  Smith,  57  N.  J.  Eq.  635. 
Before  the  deed  was  made  the  owner  Where  the  respondent  had  conveyed 
of  the  land  entered  into  a  written  agree-  the  premises  pendente  lite  to  a  third  per- 
ment  to  sell  the  land  to  another  person,  son,  and  a  decree  was  rendered  for 
The  second  person  filed  a  bill  in  equity  specific  performance  without  bringing 
against  the  vendor  for  specific  perform-  In  such  third  party,  it  was  held  that 
ance,  and  against  the  grantee  in  the  such  decree  should  be  reversed  on  ftp- 
deed  to  have  her  declared  trustee  of  peal.  Casady  v.  Scallen,  15  Iowa  93. 
the  legal  title  for  the  second  purchaser.  This  Bale  Does  Kot  Apply  where  the 
It  was  held  that  the  grantee's  father,  conveyance  expressly  provides  that  it 
who  was  the  real   purchaser,    was  a  shall  not  include  the  rights,  if  any,  of 
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as  a  plaintiff  in  a  bill  for  specific  performance,1  though  a  few  cases 
have  taken  a  contrary  view  and  held  that  the  assignor  is  a  neces- 
sary party.*  But  it  seems  that  the  assignor  is  a  proper  party  and 
may  join  with  his  assignee,3  and  where  only  a  partial  interest  is 
assigned  the  assignor  is  a  necessary  party  and  must  be  joined.1 
The  original  vendee  of  an  estate  is  not  a  necessary  party  to  a  bill 
against  his  assignee  for  the  specific  performance  of  an  agreement 
to  purchase.5 

Assignment  as  Collateral  Security.  —  One  to  whom  a  contract  for  the 
sale  of  lands  has  been  assigned  by  the  vendor  as  collateral  security 

the  complainant  in  ihe  pending  suit.  A  made  his  title  bond  for  land  to  B, 

Harrigan  v.  Smith,  57  N.  J.  Eq.  635.  who  subsequently  assigned  and  trans- 

1.  Connecticut.  —  Gaston  v.  Plum,  14  f erred  it  to  C.     After  watds  C  executed 

Conn.  344.  his  own  bond  for  part  of  Ihe  land  to  D, 

Indiana.  —  Colerick    v.    Hooper,    3  and  the  latter  subsequently  conveyed 

Ind.  316.  the  same  land  by  his  title  bond  to  the 

Massachusetts.  —  Hodges  v.  Saunders,  plaintiff,  who  sued  A  for  a  specific  per- 

17  Pick.  (Mass.)  470;  Currier  v.  How-  form  an  ce.     It  was  held  that  there  was 

ard,  14  Gray  (Mass.)  511.  no   privity  of    contract    between   the 

Michigan.  —  Love  joy    v.    Potter,   60  plaintiff  and  the  defendant,  and  that 

Mich.  95.  the  persons  through  whom  the  plaintiff 

United  States.  — Cheney  v.  Bilby,  74  derived  his  equitable  title  were  neces- 

Fed.  Rep.  52.  sary   parties,   for    the    nonjoinder    of 

England.  —  Crosble  v.  Tooke,  z  Myl.  whom  the  exception  of  the  defendant 

&  K.  431.  to  the  plaintiff's  petition  ought  to  have 

See  also  Miller  v.  Whittier,  32  Me.  been   sustained.     Allison   v.  Shilling, 

203.     But  see  Lord  v.  Underdunck,  1  27  Tex.  450,  86  Am.  Dec.  622. 

Sandf.  Ch.  (N.  Y.)46;  Allison  v.  Shil-  Curing  Objection  —  Stipulation  to  Abide 

ling,  27  Tex.  450,  86  Am.  Dec.  622.  Decree.  —  Where  the  objection  that  the 

The   Alignment  Being  Absolute    and  purchaser  is  not  made  a  party  to  his 

Unconditional,  and  there  being  no  re-  assignee's  bill  for  performance  is  taken 

maining  right  or  liability  in  the  as-  for  the  first  time  at  the  hearing,  it  may 

signor  which  can  be  affected  by  the  de-  be  disregarded  on  his  filing  a  stipula- 

cree,  it  is  not  necessary  to  make  him  tion  to  abide  by  the  decree.     Voorhees 

a  party  to  the  suit.     Currier  v.  How-  v.    De    Myer,   3    Sandf.   Ch.   (N.   Y.) 

ard,  14  Gray  (Mass.)  511,  citing  Mon-  614. 

tague  v.  Lobdell,  11  Cush.  (Mass.)  115.  8.  Koen  v.  White,  Meigs  (Tenn.)  361 ; 

1.  Craver  v.  Spencer,  40  Fla.  135.  Stone  v.  Duncan,  1  Head  (Tenn.)  104; 

Where  an  assignment  transfers   to  Jackson  v.  Honeycut,  1  Overt.  (Tenn.) 

the  assignor  only  an  equity,   the  as-  31. 

signor    must    be    a    party   to  a    suit  Contra.  —  An  assignor  is  not  even  a 

founded  on  the  thing  assigned,  because  proper  party  where  he  has  parted  with 

the  legal  right  is  in  him.      Craig  v.  his  entire  interest.     Gaston  v.  Plum, 

Johnson,   3    J.   J.    Marsh.   (Ky.)   572.  14  Conn.  344. 

And  see  Knott  v.  Stephens,  3  Oregon  Joinder  Optional. —  An  assignor  and 

269,  wherein  the  heirs  of  a  deceased  assignee  of  a  contract  for  conveyance 

partner  were    held    to    be    necessary  of  land  to  the  assignor  may  join  as 

parties  to  a  suit  by  an  assignee  of  the  parties  plaintiff.     Ewins  v.  Gordon,  49 

surviving  partner,  there  being  a  dis-  N.  H.  444,  wherein  the  court  said  that 

pute  as  to  whether  the  land  was  pur-  it  is  eminently   proper  that    all    the 

chased  for  partnership  purposes.  parties  should  be  before  the  court  10 

All  Persons  in  Chain  of  Title. —  In  a  receive  and  do  what  may  be  required 

bill  tor  specific  performance  of  a  con-  of  each. 

tract  which  has  passed  through  various  4.  Woodward  v.  Clark,  15  Mich.  T04; 
hands     by     assignment,    all    persons  Wilcox  v.  Pratt,  125  N.  Y.  688;  Corn- 
through   whose  hands   it   has  passed  ing  v.  Roosevelt,  (Supm.  Ct.  Spec.  T.) 
must  be  made  parties.     Estill  v.  Clay,  25  Abb.  N.  Cas.  (N.  Y.)  220. 
2  A.  K.  Marsh.  (Ky.)  497.  6.  Betton  v.  Williams,  4  Fla.  11. 
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has  such  an  interest  in  the  contract  as  makes  him  a  proper  party 
in  an  action  to  enforce  it.1  But  after  such  an  assignment  the 
vendor  still  retains  an  interest  in  the  contract  which  makes  him 
also  a  proper  party  to  an  action  for  its  enforcement.* 

(4)  Principal  and  Agent.  — A  mere  agent  should  not  be  joined 
as  a  party.8  The  principal  is  the  necessary  and  proper  party.4 
If,  however,  the  agent's  relation  to  the  transaction  is  such  as  to 
make  him  a  trustee,  he  must  be  joined.5 

(5)  Trustee  and  Beneficiary.  —  Where  the  bill  is  brought  by  a 
cestui  que  trust  the  trustee  must  be  made  a  party.6  So  if  the 
bill  is  brought  by  the  trustee  the  cestui  que  trust  should  be  made 
a  party.7     The  person  holding  the  legal  title  to  lands  contracted 

1.  Butler  v.  Rockwell,  14  Colo.  125.        Promote*  of  Corporation!.  —  Contracts 

2.  Butler  v.  Rockwell,  14  Colo.  125;  made  by  the  promoters  of  a  projected 
Packwood  v.  Gridley,  39  111.  388;  Miller  corporation  may  be  enforced  against 
f.  Henderson,  10  N.J.  Eq.  320;  Wilcox  the  corporation.  African  M.  E.  Church 
v.  Pratt,  125  N.  Y.  688.  v.  Conover,  27  N.  J.  Eq.  157. 

After  Such  Vendor's  Death  pending  litf-  4.  Morton  v.  Stone,  39  Minn.  275; 

gation,  his  executors  have  the  right  to  Morton  v.  Hagerman,  39  Minn.  277, 

be  substituted  as  parties,  and  the  right  note;  Rollins  Invest.  Co.  v.  George,  48 

of  the  executors  to  be  made  so  is  not  Fed.  Rep   775. 

extinguished  by  the  act  of  the  assignee  A  Statutory  Committee  empowered  to 

in  asking  to  be  made  sole  plaintiff  and  construct  bridges  and  to  issue  bonds 

by  the  order  of  the  court  making  him  for  that  purpose  on  behalf  of      city  is 

so.     Butler  v.  Rockwell,  14  Colo.  125.  a  mere  agency  of  the  city,  and  the  city 

Purchase-money  Hote  Assigned  —  Land  is  therefore  a   necessary  and  proper 

Convoyed  as  Security.  —  The  vendor  is  party  to  a  suit  for  the  specific  perform- 

a  necessary  parly  to  a  bill   for  spe-  ance  of  a  contract  made  with  such  com- 

cific  performance  although,  having  as-  miitee  for   the   sale  and  delivery  of 

signed  the  note  given  for  the  purchase  bonds.     Rollins  Invest.  Co.  v.  George, 

money,  he  has  conveyed  the  land  to  the  48  Fed.  Rep.  776. 

assignee  as  security  by  a  deed  con-  A  Person  Warned  in  the  Contract  as  the 

ditioned  for  compliance  with  the  con-  Defendant's  Attorney    to  carry  out  its 

tract.    Packwood  v.  Gridley,  39  111.  388.  provisions  is  neither  a  necessary  nor  a 

Where  the  vendor  assigns  the  pur-  proper  party  to  a  suit  for  specific  per* 

chase-money    notes    and    delivers    in  formance.     Dahoney  v.   Hall,  20  Ind. 

escrow  to  his  assignee  a  deed  for  the  264. 

land  to  the  vendee,  the  vendor  is  not  a  6.  Tavenner  v.  Barrett,  21  W.Va.  656. 

necessary  party  to  a  suit  for  specific  6.  Mowbray  v.   Dieckman,  9  N.  Y. 

performance  brought  by  the  assignee.  App.   Div.   120;  Cope  v.  Parry,  2  Jac 

Simpson  v.  McGlathery,  52  Miss.  723.  &  W.  538;  Hook  v  Kinnear,  3  Swanst. 

8.  Roby  v,  Cossitt,  78  III.  638;  Da-  417,  note;  Cooke  v.  Cooke,  2  Vern.  36. 

honey  v.  Hall,  20  Ind.  264;  Tavenner  But  see  San  Diego  Water  Co.  v.  San 

v.  Barrett,  21  W.  Va.  656;  Nelthorpe  Diego  Flume  Co.,  108  Cal.  549. 

v.  Holgate,  1  Coll.  Ch.  Cas.  203.  7.  Malin  v.  Malin,  2  Johns.  Ch.  (N. 

If  A,  as  the  agent  of  B,  contracts  to  Y.)  238;  Douglas  v.  Horsfall,  2  Sim.  & 
sell  land  belonging  to  C,  and  it.  is  St.  184;  Kirk  v.  Clark,  Prec.  Ch.  275. 
claimed  that  C  afterwards  adopted  the  Where  the  vendee  is  trustee  and  the 
sale,  Band  the  heirs  of  A  are  improper  money  paid  was  a  trust  fund,  specific 
parties  to  a  bill  to  enforce  specific  per-  performance  will  nevertheless  be  de- 
form ance  against  C,  and  if  they  are  creed,  and  the  cestui  que  trust  is  not  a 
made  parties  the  bill  will  be  bad  on  de-  necessary  party.  Gibbs  v.  Black  well, 
murrer  for  that  reason.  Roby  v.  Cos-  37  111.  iqi. 
sitt,  78  111.  638.  Trustee  of  Express  Trust.  —  Under  the 

Contract  in  Name  of  Agent.  —  An  agent  code  the  trustee  of  an  express  trust 

who  contracts  in  his  own  name  is  a  may  sue  in  his  own  name  or  join  the 

necessary  party.     Pennsylvania,  etc.,  beneficiary  as  a    party.      Wright    v. 

R.  Co.  v.  Ryerson,  36  N.  J.  Eq.  112.  Tinsley,  30  Mo.  389. 
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to  be  conveyed  is  a  necessary  party  though  he  has  no  beneficial 
interest1  Where  the  purchase  was  made  by  one  as  trustee  of 
another,  the  cestui  que  trust  is  not  a  necessary  party  to  a  bill  by 
the  vendor.* 

(6)  Mortgagor  and  Mortgagee.  —  A  mortgagor  is  not  a  neces- 
sary party  to  a  bill  by  the  mortgagee  against  a  purchaser  under  a 
power  of  sale  in  the  mortgage.3  A  mortgagee  is  not  a  proper 
party  to  a  bill  filed  against  his  mortgagor  for  specific  perform- 
ance.4 In  a  suit  by  the  vendor,  a  purchaser  may  require  a  mort- 
gage creditor  to  be  made  a  party.5  A  third  party  who  advanced 
part  of  the  purchase  money  to  a  vendee,  and  is  entitled  to  a 
mortgage,  should  be  made  a  party  to  a  bill  by  the  vendee  against 
the  vendor  for  a  specific  performance.6 

Trustee  Removed  by  Court.  —  A  trustee  trustee  to  execute  a  deed  by  way  of 

who  has  been  removed  by  an  order  of  specific  performance.  Gaytes  v.  Frank 

the  surrogate  is  not  a  necessary  party  lin  Sav.  Bank,  85  III.  256. 

to  a  suit  by  trustees  to  compel  a  specific  2«  Gibbs  v.  Blackwell,  37  III.  191. 

performance  of  a   sale  of    the    trust  In  a  bill  to  compel  the  performance 

estate.     Champlin  v.  Parish,  3  Edw.  of  a  covenant  to  surrender  a  copyhold 

(N.  Y.)  581.  estate  to  A  in  trust  for  others,  A  must 

1.  Atchison,  etc.,  R.  Co.  v.  Benton,  be  made  a   party.     Cope  v.  Parry,  2 

42  Kan.  698;  Rochester  v.   Anderson,  Jac.  &  W.  538. 

Litt.   Sel.   Cas.   (Ky.)    143;    Barry    v.  3.  Corder  v.  Morgan,  18  Ves.  Jr.  344. 

Barry,   64    Miss.    709:     Mowbray    v.  4.  Chapman  v.  West,  17  N.  Y.  125; 

Dieckman,   9   N.   Y.    App.    Div.    120;  Tasker  v.  Small,  3  Myl.  &  C.  63.     See 

Morrow    v.   Lawrence    University,    7  Smith  v.  Sheldon,  65  111.  219. 

Wis.  574.  Prior  Mortgagees  are  necessary  parties 

Where  the  Legal  Title  to  Beal  Estate  is  to  a  bill  to  compel  the  owner  to  exe- 

in  a  Trustee  for  the  Vendor,  such  trustee  cute  a  mortgage,  and  it  is  not  a  suffi- 

is  a  necessary  party   with  the  vendor  cient  answer  to  the  objection  that  they 

in  an  action  for  specific  performance,  are  not  made  parties,  to  show  that  a 

Mowbray  v.  Dieckman,  9  N.  Y.  App.  decree  is  asked  which  will  operate  only 

Div.  120;  Morrow   v.   Lawrence  Uni-  on  the  interest  of  the  party  promising 

versity,  7  Wis.  574.  the  security  in  the  land.    Caldwell  v. 

Where  the  Legal  Title  Is  Vested  in  a  Taggart,  4  Pet.  (U.  S.)  190. 

Trustee  Merely  to  Secure  the  Payment  of  The  plaintiff  in  an   action   for  the 

money  to  a  third  person  who  takes  no  specific  performance  of  a  contract  for 

interest  in  the  land  itself,  such  person  the  conveyance  of  land  cannot  bring  in 

is  not  a  necessary  party  to  a  bill  by  the  prior  mortgagees  of  the  premises  and 

equitable  owner  against  the  trustee  to  of  other  land  for  the  purpose  of  estab- 

compel  a  conveyance  of  the  legal  title  lishing  his  equities  in  respect  to  the 

to  him.     Smith  v.  Sheldon,  65  III.  2iq.  order  of  sale  upon  a  future  foreclosure, 

A  Grantor  in  a  Deed  of  Trust  In  the  or  of  securing  the  application  of  the 

Hature  of  a  Mortgage  who  is  also  the  purchase  money  to  be  paid  by  him  to 

residuary  cestui  que  trust  is  a  necessary  the  satisfaction  of  the  mortgages.    The 

party  in  a  suit  brought  by  a  purchaser  filing  of  notice  of  the  pendency  of  an 

at  the  trustee's  sale  for  a  specific  per-  action  against  the  vendor  alone  charges 

formance    of    the     contract    of    sale,  a  subsequent  purchaser  of  any  part  of 

White  v.  Watkins,  23  Mo.  423.    Contra%  the  mortgaged  premises  with  notice  of 

Moulton  v.  Chafee,  22  Fed.  Rep.  26.  all  equities  of  the  plaintiff,  arising  out 

Compare  Hines  v.  Baine,  Smed.  &  M.  of  his  right  to  a  conveyance,  in  respect 

Ch.  (Miss  )  530.  to  the  order  of  sale  upon  foreclosure  or 

Where  Property  Is  Sold  by  a  Trustee  otherwise.    Chapman  v.  West,  17  N. 

Under  a  Power  in  a  Deed  of  Trust  given  Y.  125. 

to  secure  the  payment  of  bonds,   the  6.  Duruty  v.  Musacchia,  42  La.  Ann. 

bondholders,  being  the  real  parties  in  357. 

interest,  are  necessary  parties  to  a  bill  6.  Alexander's  Appeal,  20  W.  N.  C. 

filed  by  the  purchaser  to  compel  the  (Pa.)  283. 
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(7)  Husband  and  Wife.  —  As  a  wife  cannot  be  compelled  to 
release  her  dower  in  lands  which  her  husband  has  contracted 
to  sell,  she  is  not  a  proper  party  to  a  bill  by  the  purchaser  for  a 
specific  performance.1  The  wife  of  a  surviving  partner  has  no 
vested  interest  in  real  estate  held  as  stock  of  the  partnership, 
and  need  not  be  made  a  party  to  a  suit  to  enforce  a  specific  per- 
formance of  a  contract  for  its  sale.*  When  a  married  woman  has 
been  relieved  of  the  disabilities  of  coverture,  her  husband  is 
neither  a  necessary  nor  a  proper  party  to  a  bill  filed  against  her 
to  enforce  the  execution  of  a  contract.* 

(8)  Creditors.  —  Attachment  or  judgment  creditors  of  the 
vendor  are  proper  parties  to  a  suit  by  the  vendee.4  Creditors 
of  the  vendor  who  recovered  judgments  and  sold  the  property 
pending  a  suit  for  specific  performance,  in  which  the  purchase 
money  had  been  paid  into  court,  are  not  necessary  parties  to  the 
suit;  nor  need  the  purchasers  at  the  sheriff's  sale  under  such 
judgments  be  joined.5  Where  the  vendee  has  made  a  convey- 
ance in  trust  for  creditors,  such  creditors,  whether  allowable  par- 
ties or  not,  are  at  least  not  necessary  parties  to  a  bill  by  the 
vendor  for  specific  performance.6 

1.  Venator  v.  Swenson,    100    Iowa  v.  Clark,  15  Mich.  104;  Rogers  v.  Odell, 

295;  Richmond  v.  Robinson,  12  Mich.  36  Mich.  4x1;  and  Chapman  v.  Morgan, 

193.     See  also  Weed  v.  Terry,  Walk.  55  Mich.  126. 

(Mich.)  501,  2  Dougl.  (Mich.)  344.  5.  Hanchett  v.  McQueen,  32  Mich. 

A  married  woman  cannot  be  com-  22;  Steele  v.  Taylor,  1   Minn.  274;  Se- 

?elled  by  a  court  to  release  dower,  combe    v.   Steele,    20    How.    (U.    S.) 

oung  v.  Paul,  10  N.  J.  Eq.  401.  94. 

The  court  will  not  decree  a  convey-  Judgment  creditors  of   ihe  vendor 

ance  of  the  wife's  dower.     McCormick  obtaining  their  judgments  subsequent 

v,  Stephany,  57  N.  J.  Eq.  257.  to  the  vendee's  possession  are  proper 

Wife  Hot  Party  to  Contract. —  Where  parties  defendant.     Seager  c.  Burns,  4 

the  wife  was  not  a  party  to  the  con-  Minn.  141. 

tract,  specific  performance  cannot  be  Purohasen  on  Execution  Pendente  Lite 

enforced    against    her.      Venator    v.  are  voluntary  purchasers  and  take  title 

Swenson,  100  Iowa  295.  subject  to   the   plaintiff's  claim,   and 

Wife's  Interest  Contingent.  —  The  wife  cannot  become   parties  to  the  action 

of  the  vendor  is  not  an  indispensable  without  his  consent.     Steele  v.  Taylor, 

party  where  her  interest  depends  upon  1  Minn.  274. 

the  happening  of  an  event  which  may  6.  Hanchett  v.  McQueen,  32  Mich, 

never  happen.     Deniston  «/.  Hoagland,  22;  Goddin  v.  Vaughn,  14  'Gratt.  (Va.) 

67  111.  265.  102. 

8.  Galbraith  v.  Gedge,  16  B.  Mon.  An  Objection  for  Want  of  Such  Parties 

(Ky.)  631.  loses  all  force  in  an  appeal  (which  lies 

3.  Sims  v,  Adams,  78  Ala.  395.  only  in  favor  of    persons  aggrieved) 

4.  Morgan  v.  Morgan,  3  Stew.  (Ala.)  from  a  decree  which,  so  far  as  such 
383;  Horton  v.  Hubbard,  83  Mich.  123;  beneficiaries  are  concerned,  directs  the 
Seager  r.  Burns,  4  Minn.  141.  conveyance  of  the   property  in  exact 

An  Attachment  or  Execution  Creditor  is  accordance  with  the  claim  set  up  in  the 

a  proper    party   to  a  bill   to  enforce  appellant's   pleadings.      Hanchett    v. 

specific  performance  of  a  land  contract,  McQueen,  32  Mich.  22. 

for  at  most  he  stands  in  the  place  of  the  In  Goddin  v.  Vaughn,  14  Gratt.  (Va.) 

vendor,  and  is  bound  by  his  duty,  if  102,  it  was  held  that  the  omission  to 

he  claims  his  interest    in    the   land,  join  the  trustees  or  the  cestui  que  trust 

Horton  v.  Hubbard,  83  Mich.  123,  cit-  named  in  the  deed,  if  error,  was  not  an 

ing  Morris  v.  Hoyt,  11  Mich.  17:  Daily  error  of  which  the  respondent  could 

v.  Litchfield,  10  Mich.  36;  Woodward  complain. 
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(9)  Heirs,  Devisees,  Personal  Representatives,  etc.  — All  the  Coheirs 
of  a  Deceased  Vendor  are  necessary  parties  to  the  bill,  either  as  plain- 
tiffs or  as  defendants.1 

Suit  by  Personal  Representative.  —  The  heirs  or  devisees  of  a  deceased 
vendor  should  be  made  parties  to  a  suit  by  his  personal  repre- 
sentative.* 

1.  Alabama.  —  Moore  v.  Murrah,  40  to  his  heirs,  and  it  cannot  be  vested 

Ala.  573.  in  the  purchaser  until  it  is  divested  out 

Illinois.  —  Duncan  v.  Wickliffe,  5  111.  of  them;  and  this  cannot  be  done  by 

452;  Mix  v.  Beach,  46  111.  311.  decreeing  the  personal  representative 

Indiana.  —  Barnard  v.  Macy,  11  Ind.  to  convey.     For  although  the  Act  of 

536;  Long  v.  Brown,  66  Ind.  160;  Wat-  1794,  c.  5,  §  1,  authorizes  the  personal 

son  v.  Mahan,  20  Ind.  223.  representative  to  convey  the  land  sold, 

Kentucky. — Craig  v.  Johnson,  3  J.  yet  this  is  only  in   the   specific   case 

J.  Marsh.  (Ky.)  572.  pointed  out  in  the  act,  in  which  case 

Maine.  —  Hubbard    v.   Johnson,   jy  only  will    his  conveyance   divest   the 

Me.  139.  title  of  the  heirs.     Hale  v.  Darter,  5 

New  Jersey.  —  Miller  v.  Henderson,  Humph.   (Tenn.)  79.     See   also  Alex- 

10  N.  f.  Eq.  320;  Young  v.  Young,  45  ander  v.  Perry,  4  Humph.  (Tenn.)  391. 

N.  J.  Eq.  27.  2.  Eaton     v.     Bryan,    18    111.    525; 

North  Carolina.  —  Jacobs  v.  Locke,  2  Mitchell  v.  Shell,  49  Miss.  118;  Coles 

Ired.  Eq.  (M.  Car.)  286.  v.  Feeney,  52  N.  ].  Eq.  493;  Thomson 

Pennsylvania.  —  Anders's  Estate,  12  v.  Smith,  63  N.  Y.  301;  Schroeppel  v. 

Phila.  (Pa.)  45,  35   Leg.  Int.  (Pa.)  68;  Hopper,  40  Barb.  (N.  Y.)  425;  Roberts 

WiUon's  Estate,   7   Pa.  Co.   Ct.   459;  v.  Marchanr,  1  Phil.  370. 

Hoffner  v.  Wynkoop,  97  Pa.  St.  130.  Contra.  —  Notice  to  the  widow  and 

Tennessee. — Hale  v.  Darter, 5  Humph,  heirs  is  not  necessary,  as  the  contract 

(Tenn.)  70.  of  sale  converts  the  land  into  person- 

West  Virginia. —  Gallatin  Land,  etc.,  alty,  over  which  the  executor  has  ex- 
Co.  v.  Davis,  44  W.  Va.  109.  elusive    control.      Simmons's   Estate. 

United  States.  —  Morgan  v.  Morgan,  140  Pa.  St.  567. 

8  Wheat.  (U.  S.)  290.  The  Season  for  the  Bale  is  that  the 

The  Heirs  Are  Proper  Parties  though  it  heir  at  law  may  dispute  the  contract 

subsequently  appears  that  all  the  land  and  controvert  its  validity.      Roberts 

in  suit  passed  to  the  widow  under  a  v.  Marchant,  1  Phil.  370. 

residuary  devise.     Hubbard  v.  John-  In  proceedings  by  an  administrator 

son,  77  Me.  139.  of  a  deceased  vendor  to  enforce  specific 

In  Heath  v.  Heath,  (Supm.  Ct.  Spec,  performance  of  a  contract  for  the  sale 

T.)  18  Misc.  (N.  Y.)  521,  it  was  held,  in  of  lands  the  heirs  of  ihe  vendor  are 

an  action  for  specific  performance  of  necessary   parlies,   as    the    necessary 

an  agreement  to  leave  property  to  a  effect  of  the   decree   is  to  divest  the 

person  by  a  will,  that  the  heirs  were  heirs  of  the  title  which  immediately 

not  necessary  parties  to  the  action,  but  vests  in  them  upon  the  death  of  their 

were  proper  parties  to  prevent  future  ancestor.     Hays  v.  Hall,  4  Port.  (Ala. 

litigation.  374:  Mitchell  v.  Shell,  49  Miss.  118. 

Heirs  Who  Have  Already  Conveyed  to  When    Bale   Boss   Hot   Apply.  —  An 

the  plaintiff  in  pursuance  of  their  an-  action  to  foreclose  a  lien  for  the  pur- 

cestor's  contract  need   not    be   made  chase  money  under  a  contract  for  the 

parties  defendant.     Barnard  v.  Macy,  sale    of   land   cannot   be    maintained 

II  Ind.  536.  by  the    representatives  of  a  deceased 

Bill  Against  Personal  Representative  vendor  where  it  is  not  alleged  or  shown 

Alone.  —  A  suit  in   chancery   for   the  that  they  have  tendered,  or  are  willing, 

specific  performance  of  a  bond  to  con-  ready,  and  able  to  give,  a  deed;  at 

vey  land  which  has  descended  to  the  least    unless    the    person    taking  the 

obligor's  heirs  cannot  be  maintained  legal  title  to  the  premises,  either  as 

by  or  against  the  personal  representa-  heir  or  devisee,  is  made  a  parly  so  as 

tive  of  the  obligor  alone,  without  join-  to  be  bound  by  the  judgment.    Thom- 

ing  the  heirs,  because  the  legal  title,  son  v.  Smith,  63  N.  Y.  301. 

which  remained  in  the  obligor  till  his  The  heirs  having  consented  to  have 

death,  on  that  event  passes  by  descent  a  contract  of  sale  of  real  estate  exe- 
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The  Perianal  Representative  of  a  deceased  vendor  is  a  proper  party 
in  a  suit  by  the  vendee,1  but  it  is  usually  held  that  he  is  not  a 
necessary  party.2  Where  the  vendee  is  dead,  his  personal  repre« 
sentative  is  a  necessary  party  defendant  to  a  bill  by  the  vendor 
for  specific  performance.3 

The  Administrator  and  Heirs  of  a  Deeeaeed  Vendee  and  all  persons  claim- 
ing under  them  or  interested  in  the  contract  must  be  made 
parties.4 

cu ted,  and  having  voluntarily  vested  vendor  praying  in  the  alternative  for  a 

the  title  in  ihe  administratrix,  it  is  not  conveyance    or    a    compensation    for 

necessary  to  make  them  parties  in  a  damages.      Massie    v.    Donaldson,    8 

suit  by  the  administratrix  for  specific  Ohio  377. 

performance  of  the  contract.    Schroep-  The     personal    representatives    are 

pel  v.  Hopper,  40  Barb.  (N.  Y.)  425.  necessary    parties    to  a    suit  by   the 

1.  Moore  v.  Murrah,  40  Ala.  573;  vendee,  because  they  are  the  real 
Mix  v.  Beach,  46  111.  311;  Judd  t/.  parties  in  interest.  "  They  are  the 
Mosely,  30  Iowa  423;  Colfax  v.  Colfax,  parties  to  whom  the  money  is  to  be 
32  N.J.  Eq.  206;  Potter  v.  Ellice,  48  paid,  and  who  have  the  entire  bene- 
N.  Y.  321;  Hill  v.  Proclor,  10  W.  ficial  interest  in  the  contract.  Their 
Va.  59.  discharge   or  receipt  is    a    necessary 

Nature  of  Administrator's  Interest. —  muniment   to   the  vendee.    Thev  are 

The  administrator  of  the  vendor  is  a  the  patties  not  only  who  receive,  but 

proper  party    defendant,    because   he  who  are  to  settle  or  to  contest,  as  the 

has  an  interest  bv  the  lien  for  the  pur-  case  may  be,  the  amount  to  be  paid  by 

chase   money.     Mix  v.  Beach,  46  111.  the  vendee  in  fulfilment  of  his  contract. 

311.  No  one   else  can   legally   adjust  the 

The  administrator  represents  credit-  amount  to  be  paid,  or  acquit  for  the 

ors,  since  the  land  in  question  might  payment.'1     The  heir  is  a  mere  instru- 

be  needed  to  pay  debts,  and  for  that  ment,  having  no  real  interest  in  the 

reason  is  a  proper  party.     Colfax  v.  matter  in  a  case  where  the  contract  is 

Colfax,  32  N.  J.  Eq.  206,  performed.     Potier  v.  Ellice,  48  N.  Y. 

Where  the  Bill  Also  Prays  for  an  Ac-  323,  citing  Havens  v.  Patterson,  43  N. 

counting  between  the  original  parties  to  Y.  221;  Lewis  v.  Smith,  9  N.  Y.  502. 

the  contract,    the   administrator   with  Generally  such  personal  representa- 

the   will  annexed  is  a   proper   party,  tlve  of  the  deceased  vendor  is  a  neces- 

Hubbard  v.  Johnson,  77  Me.  139.  sary  and  proper  party.    Hill  v.  Proctor, 

2.  Personal  Bepresentative  Proper  bnt  10  W,  Va.  59. 

Not  Necessary  Party.  —  In  Iowa  a  pro-  3.  Downing  v.  Rlsley,  15  N,  J.  Eq, 

ceeding  to  enforce  against  a  decedent's  93,  the  court  saying:  "  He  alone,  and 

estate  specific  performance  of  a  con-  not  the  heirs,  would  have  been  liable 

tract  of  the  decedent  to  convey  real  for  the  purchase  money."     Where  the 

estate,  may  be  against  the  heirs  alone,  bill  contains  an  alternative  prayer  for 

although  under  the  code  the  executor  the  repayment  of  money  expended  in 

or  administrator  may  also  be  made  a  improvements,  the  vendee's   personal 

party.     Judd  v.  Mosely,  30  Iowa  423.  representative  must  be  made  a  party 

In  a  suit  by  the  heirs  of  a  decedent  to   take   such    moneys   if    repayment 

to  enforce  specific  performance  of  a  shall  be  decreed.     Young  v.  Young,  45 

contract  to  convey  lands,   where  the  N.  J.  Eq.  27. 

object  of  the  bill  is  exclusively  for  a  4.  Nevill  v.   Rentzell,  39   Ark.   289; 

specific  execution  of  a  contract,  and  Hodges  v.  Saunders,  17  Pick.  (Mass.) 

not  for  compensation,  the  executor  or  470;  Champion  z:  Brown,  6  Johns.  Ch, 

administrator  of  the  decedent  is  not  a  (N.  Y.)  402,  10  Am.  Dec.  343;  Miller  v. 

necessary  party.     Cowan  v.  Hite,  2  A.  Bear,  3  Paige  (N.  Y.)  466;  Anshutz's 

K.  Marsh.  (Ky.)  238.  Appeal,  34  Pa.  St.  375:  Townsend  v. 

The  personal  representative  as  such  Champernowne,  9  Price  130.     See  also 

is  not  a  necessary  party.     Watson  v.  Sawyers  v.  Baker,  66  Ala,  292;  Walters 

Mahan,  20  Ind.  223.  v.    Walters,    132  III.  467;  Downing  r. 

The  Personal  Bepresentative  Is  a  Neces-  Risley,  15  N.  f.  Eq.  93, 

sary  Party  defendaLt  to  a  b'll  by  the  In   a  suit    for   specific    performance 

vendee  brought  against  the  heirs  of  the  against  a  vendor  who  contracted  to  sell 
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Widow  of  Decedent.  —  In  a  suit  by  the  heirs  or  devisees  of  the 
vendee,  the  widow  of  the  decedent  who  has  a  possible  interest  in 
the  property  is  a  necessary  party.1 

A  Devisee  Claiming  Speoiflo  Performance  of  a  Contraot  to  Convey  to  Hit  Deviser 
need  not  join  the  heirs  at  law  as  plaintiffs,  nor  need  he  make 
them  defendants,  unless  the  validity  of  the  will  is  questioned.* 

(10)  Miscellaneous  Cases.  —  Other  rulings  as  to  who  are  and 
who  are  not  necessary  or  proper  parties  in  suits  for  specific  per- 
formance will  be  found  in  the  notes.* 

the  premises  in  one  patcel,  brought  by  1.  Kornegay  v.  Morris,  123  N.  Car. 

one  claiming  a  part  of  the  premises  128. 

as    assignee  of    an   heir  of   the   pur-  Where  the  testator  dies  possessed  of 

chaser,  all  the  other  heirs,  being  in-  a  large   amount  of  real  estate  other 

fants  and  married  women,  were  held  10  than  that  embraced  in  the  testator's 

be  necessary  parties.     Miller  v.  Bear,  bond,  and  his  widow  is   a  residuary 

3  Paige  (N.  Y.)  466.  devisee,  the  complainant  may  bring  la 

Heirs  of  the  obligee  in  a  title  bond  the  heirs  of  the  testator  together  with 

are  necessary  parties  plaintiff  in  a  suit  the   residuary   devisee.      Hubbard  v. 

for  specific  performance  of  the  cove  Johnson,  77  Me.  139. 

nants  of  the  bond.     Nevill  v.  Rentzell,  Widow    Hot    Indispensable   Party.  — 

39  Ark.  289.  Where  the  bill  is  filed  by  the  heirs  of 

in  a  suit  for  specific  performance  of  the  purchaser,  the  widow  is  not  an  in- 

a  contract  for  the  purchase  of  freehold  dispensable  party,  as  her  interest,  if 

estates,  the  defendant  had  paid  several  any,  will  not  be  injuriously  affected  by 

large  sums  on  account  of  the  purchase  the   decree.      Deniston   v.   Hoagland, 

money,  and  a  considerable  proportion  67  III.  265. 

vras  still  due.  He  died  when  the  cause  2.  Spier  v.  Robinson,  (Supm.  Ct. 
was  at  issue,  leaving  all  his  real  and  Spec.  T.)  9  How.  Pr.  (N.  Y.)  325. 
personal  property  to  his  infantchildren.  Where  a  party  entitled  to  a  convey- 
The  plaintiffs  filed  a  bill  of  revivor  ance  of  a  tract  of  land  under  a  contract 
against  the  executors  only.  It  was  fully  performed  on  his  part  devises  the 
held  that  the  infant  devisees  were  land  10  his  widow,  and  she  files  her 
necessary  parties;  and  in  consequence  bill  to  enforce  performance  of  the  con- 
of  their  not  being  brought  before  the  tract,  the  children  of  the  deceased  testa- 
court,  it  was  ordered  that  the  suit  stand  tor  will  not  be  necessary  or  even  proper 
over  until  a  supplemental  bill  should  parties,  as  no  decree  can  be  entered 
be  filed  against  them  for  that  purpose,  either  for  or  against  them.  McCIure 
To vn send  v.  Champernowne,  9  Price  v.  Otrich,  118  111.  320, 
130.  Disclaimer  by  Heirs.  —  When  the  heirs, 

"  If  the  purchaser  die  before  com-  by  their  answer,  disclaim  all  interest 

pletion,  the  contract  may  be  enforced  in  (he  land  of  which  a  conveyance  is 

either  by  or  against  the  vendor  or  the  sought,  and  allege  that  the  residuary 

heir  or  devisee  of  the  purchaser;  the  devisee  holds  the  entire  interest,  the 

personal  representative  being  a  party  bill   may  be  dismissed  as    to    them, 

as  having  an  interest  in  disputing  the  Hubbard  v.  Johnson,  77  Me.  139. 

contract,  and  as  being  the  hand  to  pay  3.  A  Tenant  in  Possession  of  land  Is 

the  purchase  money;  and  the  heir  or  not   a    necessary    party   to  a  suit  by 

devisee  of  the  purchaser  being  a  party  the  vendor    for  specific  performance, 

as  being  the  person  entitled  to  have  Robertson  v.  Great  Western  R.  Co.,  to 

the  estate  conveyed  to  him,  and  to  in-  Sim.  314. 

sist  on  a  proper  inquiry  into  the  title."  All  the  Distributees  of  an  estate  are 

Fry  on  Specific  Performance  (3d  Am.  necessary  parties  to  a  bill  which  seeks 

ed.)(  §  195,  quoted  in  Anshutz's  Appeal,  to  enforce  the  specific  performance  of 

34  Pa.  St.  y$.  an  assignment  by  one  of  them,  to  a 

If  the  Pnrdhaae  Honey  Is  Folly  Paid  third  person,  of  all  his  interest  in  the 

the  administrator  is  not  generally  a  undivided  assets  of  the  estate  in  the 

necessary  party.     McKay  v.  Broad.  70  hands  of  the  administrator.     Bogan  *% 

Ala.  377.  Camp,  30  Ala.  276. 
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2.  Who  May  Maintain  Suit  —  a.  In  General.  —  The  Plaintiff  Must 

Have  an  Interest  in  the  subject  of  the  suit,  or  a  right  to  the  thing 
sought,  or  he  cannot  maintain  a  bill  for  specific  performance.1 

Action  Against  Sheriff.  —  In  an  action  and    before  he   took   the  purchaser's 

by  the  purchaser  of  real  estate  against  bond  and   mortgage  and  executed  a 

the  sheriff  to  enforce  a  conveyance  of  conveyance  his  term  as  master  expired, 

the  property  sold,  the  person  claiming  it  was  held,  under  Gen.  Stat.  S.  Car.', 

the  right  10  redeem  must  be  made  a  §  457  (Civ.  Stat.  S.  Car.,  §  523),  that 

party.     Crosby  v.  Davis,  9  Iowa  98.  the  master's  successor  in  office  might 

One  to  Whom  a  Part  of  the  Purchase-  maintain  a  bill  to  compel  the  purchaser 
money  Notes  were,  by  direction  of  the  to  give  the  bond  and  mortgage,  al- 
vendor.  made  payable  is  a  proper  parly  though  he  was  without  power  to  con- 
in  a  suit  by  the  vendee.  Wilcox  v.  vey.  Peake  v.  Young,  40  S.  Car.  41. 
Pratt,  125  N.  Y.  688;  Gentry  v.  Gentry,  Third  Person  Holding  Conveyance.  —  It 
87  Va.  478.  See  also  Alexander's  Ap-  is  necessary  to  join  as  a  party  a  third 
peal,  (Pa.  1887)  11  All.  Rep.  83.  person    who   holds    a    conveyance  of 

One  Who  Has  Advanced  the  Purchase  certain   lands    which,   by  one  of  the 

Money,  upon  the    understanding   that  stipulations  of  the  contract,  is  to  be 

when   the   land    is   conveyed    to    the  conveyed  to  the  complainant.     Barry 

vendee  the  latter  should  execute  to  him  v.  Barry,  64  Miss.  709. 
a  mortgage  thereon  for  the  money  ad-        1.  Gaston   v.    Plum,   14  Conn.  344; 

vanced,  is  a  necessary  party  to  a  suit  Griffith  v.   Frederick  County  Bank,  6 

by  the  heirs  of  the  vendee  for  a  specific  Gill   &  J.  (Md.)  424;  Brewer  v.  Dodge, 

performance.       Alexander's     Appeal,  28  Mich.  359;  Bowne  v.  Ritter,  26  N.  J. 

(Pa.  1887)  it  Atl.  Rep.  83.  Eq.  456;   Getty  v.   Hudson   River  R. 

Transfer  of  8took  —  Corporation.  —  In  a  Co.,  21   Barb.  (N.  Y.)  617;  Malins  v. 

bill  to  compel  an  individual  specifically  Brown,  4  N.  Y.  403;  Bennett  v.  Abrams, 

to  perform  an  agreement  to  transfer  41  Barb.  (N.  Y.)6ia;  Beardsley  Scythe 

corporate  stock,  the  corporation  is  not  Co.  v.  Foster,  36  N.  Y.  56T. 
a  necessary  party.    Say  ward  v.  Hough-        Where  the  Complainant  Parti  with  Hit 

ton,  82  Cal.  628.  Interest,  his  bill  foi   specific  perform- 

Holder  of  Prior  Equity.  —  On  a  bill  by  ance  should  be  dismissed.     Brewer  v. 

a   purchaser   with    notice  of    a   prior  Dodge.  28  Mich.  359. 
equity,  the  holder  of  such  prior  equity        The  General  Bnle  in  Equity  is  that  only 

is    a    necessary    party.      Dowling    v.  the  real  party  in  interest  may  main- 

Bergin,  47  Mich.  188.  tain   the   bill.      See   generally  article 

A  Person  Holding  a  Deed  in  Escrow  and  Parties  to  Actions,  vol.  15,  p.  590. 
refusing  to  deliver  it  is  a  proper  party        Whether  Party  Is  Complainant  or  De- 

to    a    bill    for    specific    performance,  fendant.  —  Where  a  part  owner  of  a  dis- 

Davis  v.  Henry,  4  W.  Va.  571.  tillery  joined  a  number  of  associates  in 

A  Joint  Owner  of  Property  is  a  proper  a  contract  to  purchase  the  whole,  and 

party   to  a   bill  seeking  to  compel  a  for  that  purpose  agreed  to  convey  his 

vendee  to  perform  his  contract.    Laven-  existing  interest    therein,   and    after- 

der  v.  Thomas,  18  Ga.  668.     See  also  wards,  being  ready  and  willing  to  per- 

Wilcox  v.  Pratt,  125  N.  Y.  688.  form  his  contract,  joined  with  the  other 

A  Feme  Covert  Whose  Conveyance  Is  vendors  in  a  suit  for  specific  perlorm- 

Void,  and  through  whom  the  complain-  ance.  he  was  held  to  be  a  proper  party 

ants  derive  their  title  in  part,  ought  to  plaintiff,  and  could  not  be  considered 

be  made  a  party  to  a  bill  for  a  convey-  a  defendant  for  the  purpose  of  destroy- 

ance  of  land.     Stansberry  v.  Pope,  4  ing  the  diverse  citizenship  necessary  to 

Bibb  (Ky.)  492.  maintain  the  suit  in  a  federal  court. 

The  Offloer  Making    a    Judicial    Sale  Perin  v.  Megibben,  53  Fed.  Rep.  86, 

represents  all  the  parties  in  interest,  affirming  49  Fed.  Rep.  183. 
and  is  the  only  necessary  party  com-        Plaintiffs  Having  Sufficient  Interest.  — 

platnant  to  a  bill  to  enforce  perform-  A  Wife  may  maintain  a  bill  for  the 

ance  of    an    agreement  to   purchase,  specific  performance  of  her  husband's 

Bowne  v.  Ritter,  26  N.  J.  Eq.  456.     See  contract  to  buy  land,  if  a  homestead 

also  Peake  v.  Young,  40  S.  Car.  41.  right  has  attached  and  he  seeks  to  re- 

Xaster    in    Chancery  —  Successor.  —  linquish  the  contract.     McKee  v.  Wil- 

Where  the  sale  was  made  under  decree  cox,  11  Mich.  358. 
of  court  by  the  master  in  chancery,        A  Bondholder  may  sue  in  behalf  of 
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Who  May  Sue. 


An  individual  cannot  maintain   an   action  for   the  specific  per- 
formance of  a  public  duty  imposed  for  the  public  benefit.1 

b.  Volunteers.  —  A  court  of  equity  will  not  enforce  a  con- 
tract in  favor  of  a  mere  volunteer  for  whose  benefit  it  was  not 
made  and  who  was  neither  a  party  nor  a  privy  to  it.2 

c.  Third  Person  for  Whose  Benefit  Contract  Was 
Made.  —  A  third  person  for  whose  benefit  the  contract  was  made 
may  maintain  the  bill  although  he  was  not  privy  to  the  considera- 
tion.* Where  the  contract  has  been  abandoned  by  the  parties 
thereto  without  ever  having  been  acted  upon,  the  person  for 
whose  benefit  it  was  made  cannot  enforce  specific  performance.4 


himself  and  all  other  bondholders 
where  the  trustee  refuses  to  sue  for  the 
specific  performance  of  a  contract  to 
mortgage  certain  lands  to  secure  the 
bonds.  O'Beirne  v.  Bui  lis,  2  N.  Y. 
App.  Div   545. 

The  Grantee  of  an  Easement  in  lands 
ma/  maintain  a  bill  specifically  to  en- 
force the  covenant  creating  the  ease- 
ment against  vendees,  with  notice,  of 
such  parts  of  the  land  as  are  affected 
by  the  easement.  Carson  v.  Percy,  57 
Miss.  97. 

1.  Getty  v.  Hudson  River  R.  Co.,  21 
Barb.  (N.  Y.)  617. 

2.  Morris  v.  Lewis,  33  Ala.  53; 
Holmes  v.  Holmes,  44  111.  168;  Beards- 
ley  Scythe  Co.  v.  Foster,  36  N.  Y.  561. 

The  General  Bole  is  that  a  court  of 
equity  will  not  aid  a  mere  volunteer. 
Crowell  v.  St.  Barnabas  Hospital,  27 
N.  J.  Eq.  654.  See  also  generally  arti- 
cle Parties  to  Actions,  vol.  15,  p.  590. 

Even  a  child  of  the  promisor  falls 
within  this  rule.  Morris  v.  Lewis,  33 
Ala.  53. 

3.  Guard  v.  Bradley,  7  Ind.  600; 
Allen  v.  Davison,  16  Ind.  417;  Clay- 
pool  v.  Board  of  School  Com'rs,  132 
Ind.  261;  Jordan  v.  White,  20  Minn. 
91;  Van  Dyne  v.  Vreeland,  11  N.  J. 
Eq.  370;  Crowell  v.  St.  Barnabas 
Hospital,  27  N.  J.  Eq  654;  Schutt  v. 
Missionary  Soc,  41  N.  J.  Eq.  n6; 
McTague  v.  Finnegan,  54  N.  J.  Eq. 
456;  Crowell  v.  Currier,  27  N.  J.  Eq. 
152;  Van  Schaick  z/.  Third  Ave.  R. 
Co.,  38  N.  Y.  346,  applying  the  doc- 
trine of  Lawrence  v.  Fox,  20  N.  Y.  268; 
Crofton  v.  Ormsby,  2  Sch.  &  Lef.  583. 
See  also  Wallace  v.  Rappleye,  103  III. 
254;  Raymond  v.  Pritchard,  24  Ind. 
318;  Sutton  v.  Hayden,  62  Mo.  101. 
But  see  Larison  v.  Polhemus,  36  N.  J. 
Eq.  510.  Contra,  Johnson  v.  Hubbell, 
10  N.  J.  Eq.  332. 


a  third  person  for  whose  benefit  a  con- 
tract has  been  made  may  maintain  an 
action  thereon.  See  article  Parties 
to  Actions,  vol.  15,  p.  509.  Most  of 
the  cases  there  cited  were  legal  actions, 
but  there  seems  to  be  no  reason  why  a 
similar  rule  should  not  apply  to  suits 
for  specific  performance;  and  this  is 
the  opinion  of  Mr.  Pomeroy.  See 
Pomeroy  on  Specific  Performance, 
§486. 

Contract  with  Parent  for  Benefit  of  Child. 
—  A  contract  with  a  parent  to  leave 
money  to  a  child  may  be  specifically 
enforced  by  the  child.  McTague  v. 
Finnegan,  54  N.  J.  Eq.  456.  For  other 
cases  of  contracts  by  a  parent  for  the 
benefit  of  a  child  which  were  held  to 
be  specifically  enforceable  by  the  latter, 
see  Van  Dyne  v.  Vreeland,  11  N.  J.  Eq. 
370;  Allen  v,  Davison,  16  Ind.  416. 

Beneficiaries  of  Marriage  Settlement.  — 
Persons  for  whose  benefit  marriage 
settlements  are  intended  may  compel 
their  specific  performance,  though  not 
parties  thereto.  Hill  v.  Gomme,  5 
Myl.  &  C.  254;  Goring  v.  Nash,  3  Atk. 
186;  Davenport  v.  Bishopp,  2  Y.  &  C. 
Ch.  451;  Edwards  v.  Warwick,  2  P. 
Wms.  171;  Campbell  v.  Ingilby,  21 
Beav.  567;  Vernon  v.  Vernon,  2  P. 
Wms.  504. 

Conveyance  to  Trustee  for  Creditors.  — 
Where  a  debtor  conveys  his  property 
to  a  trustee  to  pay  his  debts,  his  credit- 
ors, being  neither  parties  to  the  trans- 
fer nor  having  directed  or  assented  to 
it,  nor  changed  their  position  in  conse- 
quence of  it,  have  no  right  to  ask  for 
its  enforcement.  Crowell  v.  Currier, 
27  N.  J.  Eq.  156. 

4.  Hill  v.  Gomme,  5  Myl.  &  C.  250. 

Abandonment  of  Contract  by  Parties.  — 
Where  parties  have  made  a  contract 
which  will,  either  directly  or  indirectly, 
benefit  a  stranger,  they  may  at  their 


In  perhaps  a  majority  of  the  states    pleasure  abandon  it  and  mutually  re- 

425  Volume  XX. 


Fartiei.                      SPECIFIC  PERFORMANCE.  Who  May  Sue. 

d.  CREDITORS.  —  A  creditor  at  large,  before  judgment  and 
before  he  has  a  certain  claim  on  the  property  of  his  debtor,  cannot 
enforce  specific  performance  of  the  debtor's  contracts  for  his  own 
benefit.1 

e.  ASSIGNEES.  —  An  Assignee  of  the  Vendor  under  a  contract  of  sale 
may  enforce  specific  performance.2 

An  Assignee  of  the  Vendee  may  maintain  a  bill  for  specific  per- 
formance.3   Where  a  partial  interest  in  a  land  contract  is  assigned, 

lease  each  other  from  its  performance  Michigan. — Street    v.    Dow,    Harr. 

regardless  of  his  interest,  unless,  with  (Mich.)  427;  Carrel  1  v.  Potter,  23  Mich. 

knowledge  that  he  is  relying  on  the  377;  Compo  v.  Jackson  Iron  Co.,  49 

contract,  they  suffer  him  to  put  himself  Mich.  39. 

in  a  position  from  which  he  cannot  re-  Missouri.  —  Baker  v.  St.    Louis,    7 

treat  without  loss  if  the  contract  is  not  Mo.   App.   429,   affirmed  75   Mo.  671; 

performed,  in  which  case  he  may  ask  Pomeroy  v.  Fullerton,  113  Mo.  440. 

to  have  the  contract  performed  so  far  New  Hampshire.  —  E wins  v.  Gordon, 

as  it  touches  his  interests.    Crowell  v.  49  N.  H.  444. 

Currier,  27  N.  J.  Eq.  152.  New  Jersey.  —  Disborough   v.   Out- 

1.  Griffith  v.  Frederick  County  Bank,  catt,  1  N.  J.  Eq.  298. 

6  Gill  &  J.  (Md  )  424.  New   York.  —  Dodge    v.    Miller,    81 

Against  Estate  of  Deoedent.  —  A  gen-  Hun  (N.  Y.)   102;    Miller  v.  Bear,  3 

eral  creditors'  bill  may  be  maintained  Paige  (N.  Y.)  466;    Voorhees    v.   De 

against  the  estate  of  a  deceased  debtor  Myer,  3  Sandf.  Ch.  (N.  Y.)  614. 

and  one  who  contracted  to  convey  land  North  Carolina.  —  Jacobs  v.  Locke, 

to  the  debtor  for  the  purpose  of  divesi-  2  Ired.  Eq.  (N.  Car.)  286. 

ing  the  legal  title  and  subjecting  the  Oregon.  —  House  v.  Jackson,  24  Ore- 

land  to  the  payment  of  the  plaintiff's  gon  89. 

claims.     Light  St.  Bridge  Co.  v.  Ban-  Tennessee.  —  Koen  v.   White,  Meigs 

non,  47  Md.  129.  (Tenn.)36i;  Stone  v.  Duncan,  1  Head 

2.  An  Assignee  for  Value  of  the  Pur-  (Tenn.)  104;  Jackson  v.  Honeycut,  1 
ofcase- money  Vote  may  maintain  the  bill.  Overt.  (Tenn.)  31. 

Hanna  v.  Wilson,  3  Gratt.  (Va.)  232.  Virginia.  —  Hanna    v.    Wilson,    3 

Where  the  vendor  assigns  the  pur-  Gratt.  (Va.)  232. 

chase-money    notes    and    executes    a  United  States.  —  Cheney  v.  Bilby,  74 

deed  of  conveyance  which  he  delivers  Fed.  Rep.  52. 

in  escrow   to  his  assignee   to  be  dc-  England.  —  Brooke  v.  Hewitt,  3  Ves. 

livered  to  the  vendee  on  payment  of  Jr.  253. 

the  notes,  the  assignee  may  maintain  a  A  Covenant  Running    with  the  Land 

bill  for  specific  performance.    Simpson  may   be   enforced   by  the  grantee  or 

v.  McGIathery,  52  Miss.  723.  representative     of     the     covenantee. 

3.  Alabama.  —  Hays  v.  Hall,  4  Port.  Baker  v.  St.  Louis,  7  Mo.  App.  429, 
(Ala.)  374;  Peck  v.  Ashurst,  108  Ala.  affirmed 75  Mo.  671. 

429.  The  Assignee  of  the  Heir  of  the  Vendee 

California.  —  Owen  v.  Frink,  24  Cal,  may   maintain    the    bill.     Compo    v. 

171.'  Jackson  Iron  Co.,  49  Mich.  39. 

Colorado.  —  Hunt  v.  H  ay t,  10  Colo.  The  Assignees  of  a  Bankrupt  may  main- 

278.  tain  a  bill   for  specific  performance  of 

Florida.  — Craver  v.  Spencer,  40  Fla.  an  agreement  to  make  a  lease.    Brooke 

135.  v.  Hewitt,  3  Ves.  Jr.  253. 

Georgia.  —  Simms  v.  Lide,  94  Ga.  553.  Tenant  in  Common.  —  One  tenant  in 

Illinois.  —  Perkins  v.  Hadsell,  50  III.  common  who  has  become  the  owner  by 

216;   Fitzhugh  v.  Smith,  62   111.  486;  assignment  of  a  title  bond  executed 

Fuller  v.  Bradley,  160  HI.  51.  by  himself  and  his  cotenant  may,  upon 

Indiana.  —  Harshman    v.    Mitchell,  performing  the  conditions  of  the  bond, 

117  Ind.  312.  enforce  against  his  cotenant  specific 

Maryland.  —  Maughlin  v.  Perry,  35  performance  of  the  contract  to  convey. 

Md.  352.  Harshman  v.  Mitchell,  117  Ind.  312. 

Massachusetts.  —  Ensign  v.  Kellogg,  Purchaser   at  Judicial  Sale.  —  Where 

4  Pick.  (Mass.)  r;  Currier  v.  Howard,  the  title  of  a  vendee  of  land  is  sold 

14  Gray  (Mass.)  511.  under  a  valid  decree  against  him,  the 
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the  assignee  is  not  a  proper  party  to  a  bill  by  the  original  vendee 
for  specific  performance ;  but  if  the  entire  contract  has  been 
assigned,  so  that  the  assignee  has  become  substituted  in  the  place 
of  the  original  vendee,  the  assignee  may  maintain  the  bill.1 

An  Assignee  of  aa  Agreement  for  a  Lease  may  maintain  the  bill  where 
there  is  nothing  to  show  that  the  agreement  was  entered  into 
upon  considerations  personal  to  his  assignor.2 

/.  Personal  Representatives,  Heirs,  and  Devisees.  —  The 

Personal  Representative  of  the  Vendor  is  generally  the  proper  party  to 
maintain  a  bill  for  specific  performance  where  the  purchase 
money  is  unpaid  after  the  death  of  the  vendor.* 

The  Heirs  or  Devisees  of  a  Vendee  may  maintain  a  bill  for  specific 

purchaser,  upon  receiving  a  master's  dunck,  in  respect  of  the  undivided 
deed  therefor,  succeeds  to  his  position  seventh  part  which  each  took  by  de- 
as  vendee;  and,  upon  complying  with  scent.  This  court  would  make  an 
the  terms  of  sale,  he  may  maintain  a  entirely  new  contract  for  these  parties, 
bill  against  the  vendor  for  specific  per-  if  this  bill  is  sustained.  Underdunck 
formance.  Fiuhugh  v.  Smith,  6a  111.  agreed  to  convey  eight  hundred  acres 
486.  to  Smith,  but  he  did  not  agree  to  con- 
Bill  by  Vendee  and  Assignee.  —  A  vey  one  hundred  acres  to  the  com  plain- 
vendee  may  maintain  the  bill  on  behalf  ant  and  seven  hundred  acres  to  Smith, 
of  a  third  person  to  whom  he  has  sold  or  to  some  other  person  as  nis  assignee, 
his  interest,  such  assignee  being  also  When  the  vendee  has  transferred  his 
made  a  party  plaintiff.  Simmsp.  Lide,  whole  interest,  the  court,  in  a  suit  by 
94  Ga.  543.  his  assignee,  in  which  the  vendee  is  a 
1.  Willard  v.  Tayloe,  8  Wall.  (U.  S.)  party,  will  direct  the  vendor  to  convey 
557.  to  the  assignee.  In  that  case  the 
The  heirs  of  a  vendee,  who  had  a  vendee  assents,  and  it  matters  not  to 
parol  contract  for  eight  hundred  acres  the  vendor  to  which  of  the  two  he  shall 
of  land  and  had  paid  the  whole  price,  convey  the  entirety.  But  the  court, 
sold  and  conveyed  one  hundred  acres  so  far  as  I  can  discover  on  a  careful 
of  the  land  in  fee  to  the  complainant,  investigation,  has  gone  no  farther. 
It  was  held  that  he  could  not  6le  a  bill  And  I  am  sure  that  it  ought  not  to  com- 
against  the  heirs  of  the  original  vendor  pel  a  vendor  lo  undergo  a  litigation 
to  compel  them  lo  execute  to  him  a  with  a  voluntary  assignee  of  the  pur- 
conveyance  for  the  one  hundred  acres,  chaser,  one  who  is  not  privy  to  the  con- 
though  if  he  had  become  the  purchaser  tract,  and  who  has  acquired  only  one- 
of  the  whole  eight  hundred  acres  he  eighth,  or  a  far  less  proportion,  of  the 
could  have  maintained  the  bill.  Lord  interest  of  the  purchaser." 
v.  Underdunck,  1  Sandf.  Ch.  (N.  Y.)  2.  Conoverp.  Smith,  17  N.J.  Eq.  51; 
46,  wherein  the  court  said:  "It appears  House  v.  Jackson,  24  Oregon  89; 
to  me  that  neither  precedent  nor  re  a-  Crosbie  v.  Tooke,  1  Myl.  &  K.  431; 
son  sanctions  a  proceeding  by  which,  Dowell  v.  Dew,  1  Y.  &  C.  Ch.  345. 
on  a  single  indivisible  contract  for  the  But  see  Pomeroy  v.  Fullerton,  113  Mo. 
sale  of  eight  hundred  acres  of  land,  440. 

the  vendor  may   be  subjected  to  an  The  Assignee  of  a  Least  may  enforce 

indefinite  number  of  suits  for  specific  a  covenant  respecting  improvements, 

performance  by  as  many  persons  as  although  he  was  not  named  in  the  in- 

shall  happen  to  become  subcontractors  strument.    Conover  v.  Smith,  17  N.  J. 

under  the  vendee  for  distinct  portions  Eq.  51. 

of  the  whole  eight  hundred  acres,  be  it  3.  Butler  v.  Rockwell,  14  Colo.  125; 

one  acre  or  one  hundred.     If  the  com-  Robinson   v.    Appleton,   124   111.   276; 

plainant  can   maintain  this  bill,  every  Newton  v.  Swazey,  8  N.  H.  9;  Schroep- 

grantee  of    each   one  hundred   acres  pel   v.   Hopper,  40  Barb.  (N.  Y.)425; 

from   the  Smiths  may  do  the  same.  McCarty  v.  Myers,  5  Hun  (N.  Y.)83; 

And  on  the  same  principle  each  heir  of  Simmons's    Estate,    140   Pa.   St.    567; 

Smith  could  have  maintained  a  sepa-  Angell  v.  Steere,  16  R.  I.  200;  Hill  tv 

rate  bill  against  the  heirs  of  Under*  Proctor,  10  W.  Va.  59. 
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performance.1  Indeed,  the  heir  at  law  of  the  vendee,  and  not  the 
administrator,  is  the  proper  party  complainant  in  a  bill  in 
chancery  to  compel  the  specific  performance  by  the  vendor  of  a 
contract  for  the  conveyance  of  lands.2 

Amendment  by  Change  of  Parties.  —  When  a  bill  is  improperly  filed 
in  the  name  of  an  administrator  as  sole  plaintiff,  and  the  heirs 
are  brought  in  by  amendment,  the  name  of  the  administrator 
cannot  be  struck  out  by  a  second  amendment,  since  this  would 
work  an  entire  change  of  parties.* 

1.  Nevill  v.  Rentzell,  39  Ark.  289;  lessee,  to  the  administrator  or  execu- 
Pingree  v.  Coffin,  12  Gray  (Mass.)  288;  tor,  and  nol  to  the  heir.  Therefore  a 
Compo  v.  Jackson  Iron  Co.,  49  Mich,  bill  to  enforce  a  conveyance  under  an 
39;  Downing  v.  Risley,  15  N.  J.  Eq.  exercise  of  the  option  after  the  death 
93;  Young  v.  Young,  45  N.  J.  Eq.  27;  of  the  proposed  vendee  should  be  filed 
Buck  v.  Buck,  11  Paige  (N.  Y.)  170;  by  the  executor  or  by  the  legatee,  and  if 
Lord  v.  Underdunck,  1  Sandf.  Ch.  (N.  by  the  latter  it  should  show  the  execu- 
Y.)  46;  Kornegay  v.  Morris,  123  N.  tor's  assent.  McCormick  v.  Stepbany, 
Car.    128;     Alexander's   Appeal,   (Pa.  57  N.  J.  Eq.  257. 

1887)   11   All.  Rep.  83;  Davenport  v.  The  Executor  Cannot  Maintain  the  Bill 

Latimer,   53   S.  Car.   563;    Boburg  v.  even  though  directed  by  the   will  to 

Prahl,  3  Wyo.  325.  take  all  just  and  proper  means  to  in- 

2.  Alabama,  —  McKay  v.  Broad,  70  sure  a  conveyance  of  the  land  to  the 
Ala.  377.  devisees.      Buck    v.   Buck,   11    Paige 

Arkansas.  —  Nevill    v.   Rentzell,   39  (N.  Y.)  170. 

Ark.  289.  The  executors  of  an  assignee  of  a 

Michigan.  —  House    v.    Dexter,    9  covenant  running  with  the  land  cannot 

Mich.  246.  enforce  it,  but  his  heirs  may.     United 

New  Jersey.  —  United   New  Jersey  New  Jersey  R.,  etc.,  Co.  v.  Hoppock, 

R.,  etc.,  Co.  v.  Koppock,  28  N.  J.  Eq.  28  N.  J.  Eq.  261,  reversing  27  N.  J.  Eq. 

261,  reversing  27  N.  J.  Eq.  286.  286. 

New    York. —  Spier    v.    Robinson,  The  administrator  of  the  vendee  can- 

(Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (N.  not  assign  a  contract  for  land  or  com- 

Y.)  325;  Buck  v.  Buck,  11   Paige  (N.  pel  its  performance  without  the  assent 

Y.)  170;  Champion  v.  Brown,  6  Johns,  of  the  heirs.     Champion  v.  Brown,  6 

Ch.  (N.  Y.)402;  Lord  v.  Underdunck,  Johns.  Ch.  (N.  Y.)  402. 

1  Sandf.  Ch.  (N.  Y.)  46.  The  Administrator  of  the  Vendee  Is  a 

South  Carolina.  —  Davenport  v.  Lati-  Necessary  Party  to  such  a  suit  by  the 

mer,  53  S.  Car.  563.  heirs  at  law  where  the  personal  estate 

Wyoming. —  Boburg  v.  Prahl,  3  Wyo.  is  small,  the  estaSe  still  unsettled,  and 

325,  decided  under  Rev.  Stat.  Wyo.,  it  does  not  appear  that  the  debts  of 

§  3008.  the  deceased  vendee  have  been  paid. 

England.  —  Buckmaster  v.   Harrop,  Downing  v.  Risley,  15  N.  J.  Eq.  93. 

7  Ves.  Jr.  341.  Rescission  of  Contract  by  Administrator. 

See  also  Callihan  v.  Hall,  4  W.  Va.  —  A  decree  of  specific  performance  is 

531.  of  grace,  and  not  of  right,  and  would 

The  Season  for  the  Rale  is  that  the  not  be  granted  in  favor  of  heirs  after 

land  in  equity  belongs  to  the  vendee  the  administrator  of  their  ancestor  had 

and  may  be  sold,  devised,  or  encum-  rescinded  the  contract  and  recovered 

bered  by  him,  and  on  his  death  it  de-  back  the  money  paid  bv  the  intestate, 

scends  to  his  heirs,  who  take  it  subject  Pennock  v.  Freeman,  1  Walts  (Pa.) 401. 

to  the  rights  of  the  vendor  under  the  3.  McKay  v.  Broad,  70  Ala.  377. 

contract.    The  bi.'l,   therefore,  should  Amendment  Changing  Parties.  —  A  bill 

be  filed  by  the  heirs,  unless  there  is  having  been  filed  in  such  a  case  by  the 

some  statute  authorizing  its  filing  by  administrator,   praying  a  conveyance 

the  administrator.     House  v.  Dexter,  of  the  land  to  himself,  the  court  will 

9  Mich.  246.  not  allow  its  amendment  at  the  hearing 

But  where  a  lease  reserves  an  option  by  substituting  the  heir  as  the  party 

in  the  lessee  to  purchase,  the  unexer-  complainant.      House    v.    Dexter,    9 

cited  option  passes,  on  the  death  of  the  Mich.  246. 
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g.  Grantors.  —  The  liability  of  a  grantor  with  warranty  upon 
his  covenant  is  a  sufficient  interest  to  enable  him  to  maintain  a 
bill  for  the  specific  performance  of  an  agreement  to  release 
incumbrances  upon  the  premises.1  A  grantor  who  conveys 
property  in  trust  for  a  specific  purpose  retains  such  an  interest  as 
will  entitle  him  to  a  specific  performance  of  the  trust.2 

h.  Agents.  —  An  agent  in  whose  name  a  contract  for  the  sale 
of  lands  has  been  made  cannot  maintain  specific  performance.* 

i.  Receivers.  —  The  receiver  of  a  corporation  may,  when 
directed  by  the  court,  sue  for  the  specific  performance  of  a  con- 
tract of  the  corporation  for  the  purchase  of  land.4 

y.  Married  Women.  —  Where  the  disabilities  of  married 
women  have  been  removed  by  statute,  the  husband  is  not  a 
necessary  party  to  a  suit  by  a  married  woman  for  the  specific 
performance  of  a  contract  to  convey  land  to  her.* 

k.  Infants.  —  If  a  party  competent  to  contract  in  behalf  of 
an  infant  makes  a  contract  for  full  consideration  which  is  actually 
paid,  the  infant  may  maintain  a  bill  for  specific  performance.* 

3.  Against  Whom  Suit  Maintained  —  Heirs  and  Devisee  of  Vendor.  — 
A  bill  for  specific  performance  may  be  maintained  against  the 
heirs  or  devisees  of  the  vendor,7  although  they  have  not  been 

1.  Bennett  v.  Abrams,  41  Barb.  (N.  specific  performance  against  her,  is  no 
Y.)  619;  Malins  v.  Brown,  4  N.  Y.  ground  for  demurrer.  Seagerc.  Burns, 
403.  4  Minn.  141;  Sanguinett  v.   Webster, 

2.  Chapman  v.  Wilbur,  4  Oregon  362.  127  Mo.  32;  Young  v.  Young,  45  N.  J. 

3.  Morton  v.  Stone,  39  Minn.  275;  Mor-  Eq.  27;  Beardsley  v.  Duntley,  69  N. 
ton  v.  Hegerman,  39  Minn.  277,  note;  Y.  577.  And  the  objection  that  such 
Rex  v,  Machado,  4  Russ.  228;  M'Na-  a  contract  is  not  mutually  enforceable 
mara  v.  Williams,  6  Ves.  Jr.  143.  See  comes  too  late  after  the  married  woman 
also  Tavenner  v.  Barrett,  21  W.  Va.  has  fully  performed  on  her  part  and 
656.  Compare  Barilelt  v.  Pickersgill,  the  objecting  party  has  reaped  the  full 
1  Cox  Ch.  15;  Nelthorpe  v.  Holgate,  benefit  of  such  performance.  Seager 
1   Coll.   Ch.    Cas.   203;  Small  v.   Att-  v.  Burns,  4  Minn.  141. 

wood,  1  Younge  407.     But  see   Kelly  6.  Guard  v.  Bradley,  7  Ind.  600. 

v.  Thuey,  102  Mo.  522;    Pennsylvania,  7.  Alabama.  —  Moore  v.  Murrah,  40 

etc.,  R.  Co.  v.   Ryerson,  36  N.  J.  Eq.  Ala.  573. 

112,  holding  that  where  an  Agent  con*  Illinois.  —  Duncan?.  Wickliffe,  5  III. 

tracts  in  his  own  name,  both  he  and  452;  Means  v.  Means,  42  111.  50. 

his  principal  must  be  parties  to  a  suit  Indiana. —  Barnard  v.  Macy,  11  Ind. 

for  specific  performance.  Citing  Nichols  536;  Watson  v.  Mahan,  20  Ind.  223. 

v.  Williams,  22  N.  J.  Eq.  63,  and  Cope  Iowa.  — Judd    v.    Mosely,   30  Iowa 

v.  Parry,  2  Jac.  &  W.  538.  423;  Peters  v.  Jones,  35  Iowa  512. 

Contract  under  Seal  in  Agent's  Hame. —  Kentucky.  —  Craig  v.  Johnson,  3  J. 

A  married  woman  may  maintain  a  suit  J.  Marsh.  (Ky.)  572. 

to  enfoice  the  specific  performance  of  Maine.  —  Hubbard   v.   Johnson,    77 

a  contract  for   the   purchase  of  land  Me.  139. 

made  by  her  husband  as  her  agent,  Maryland.  —  Saunders  v.  Simpson,  2 

although    he    executed     the    contract  Har.  &  J.  (Md.)  81. 

under  seal  in  his  own  name.     Beards-  New  Hampshire. — Newton  v.  Swazey, 

ley  v.  Duntley,  69  N.  Y.  577.  8  N.  H.  9;  Tilton  v.  Tilton,  9  N.  H. 

4.  Davis  v.  Talbot,  137  Ind.  235.  385. 

5.  Young  v.  Young,  45  N.  J.  Eq.  27.        New  York.  —  Hill  v.   Ressegieu,  17 
The  fact  that  the  plaintiff  is  a  mar-    Barb.  (N.  Y.)  162;  Traphagen  v.  Trap- 

ried   woman,  and  that,  therefore,  the    hagen,  40  Barb.  (N.  Y.)  537;  Sutphen 
defendant  could    not    have    enforced    v.  Fowler,  9  Paige  (N.  Y.)  280. 
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named  in  the  contract  *  and  although  the  heir  is  an  infant.* 

Pergonal  Bepresentative  of  Vendor.  —  By  statute  in  some  states  the 

suit  may  be  brought  against  the  executor  or  administrator  of  the 
vendor  alone.8 

Alienee  of  Vendor.  —  Specific  performance  of  a  contract  to  convey 
may  be  enforced  against  the  alienee  of  the  vendor  who  took  with 

notice  of  the  prior  contract  to  convey,4  or  even  where  he  took 
without  notice,  if  he  did  not  pay  a  valuable  consideration.5 

North  Carolina,  — Jacobs  v.  Locke,  2  phy,  21  N.  J.  Eq.  118,  affirmed  \n  22  N. 

Ired.  Eq.  (N.  Car.)  286.  J.  Eq.  53 1;  African  M.  E.  Church  v. 

Pennsylvania.  —  Anders's  Estate.  12  Conover,  27  N.  J.  Eq.  T57;  Hogan  v. 

Phila.  (Pa.)  28,  34  Leg.  Int.  (Pa.)  354.  Jaques,  19  N.  J.  Eq.  123;  King  v.  Mor- 

Tennessee.  —  Hale     v.     Darter,     5  ford,  1  N.  J.  Eq.  274;  Brinton  v.  Scull, 

Humph.  (Tenn.)  79;  Cock  v.  Evans,  9  55  N.  J.  Eq.  747. 

Yerg.  (Tenn.)  287.  New   York. — Champion  v.   Brown, 

West  Virginia.  —  Hill  v.  Proctor,  10  6  Johns.  Ch.  (N.  Y.)402;  Fullerion  v. 

W.  Va.  59;  Gallatin  Land,  etc.,  Co.  v.  McCurdy,  4  Lans.  (N.  Y.)  132;  Stewart 

Davis,  44  W.  Va.  109.  v.  Hutchinson,  (Supm.  Ct.  Spec.  T.) 

England.  —  Knollys  v.  Alcock,  5  Ves.  29  How.  Pr.  (N.  Y.)  181;  Kantrowitz 

Jr.  648.  v.  Rothweiler,  (Supm.  Ct.  Gen.  T.)  15 

1.  Hill  v.   Ressegieu,   17  Barb.  (N.  N.  Y.  St.  Rep.  297. 

Y.)  162.  Pennsylvania.  — White  v.  Patterson, 

2.  Hill  v.  Ressegieu,  17  Barb.  (N.  Y.)  139  Pa.  St.  429,  27  W.  N.  C.  (Pa.)  527; 
162.  Borie  v.  Satterthwaite,  180  Pa.  St.  542. 

3.  Judd   v.    Mosely,   30    Iowa    423,  Rhode  Island.  —  Bristol    v.    Bristol, 
holding  that  though  in  the  absence  of  etc.,  Water  Works,  19  R.  I.  413. 
such   statute    an   action    against    the  Tennessee.  —  Macon  v.  Sheppard,  2 
executor  would  be  improper,  such  stat-  Humph.    (Tenn.)  335;     Robertson   v% 
ute  is  merely  permissive,  and  the  action  Auld,  6  Yerg.  (Tenn.)  409. 

may  be  brought  as  formerly  against  Texas.  —  Scarborough  v.  Arrant,  25 

the  heirs  alone.     See  generally  infra^  Tex.  129. 

XVII.  Statutory  Proceedings  to  Enforce  England.  —  Goodwin  v.   Fielding,  4 

Contracts  of  Decedents.  De  G.  M.  &  G.  90;  Crofton  v.  Ormsby, 

4.  California.  —  Hildreth  v.  Shelton,  2  Sch.  &  Lef.  583;  Taylor  v.  Stibbert, 
46  Cal.  382.  2  Ves.  Jr.  437. 

Georgia.  —  Bryant  v.  Booze,  55  Ga.  Joinder   of   Original    Vendor.  —  The 

438.  vendor  is  not  a  necessary  party  to  a 

Illinois. — Chicago,  etc.,  R.  Co.   v.  suit  by  1  he  purchaser  under  a  recorded 

Hay,   119  111.   507;    Sterricker  v.  Mc-  contract  against  one  purchasing  of  the 

Bride,  157  111.  70.  vendor   after    such  contract  was   re- 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  corded.     Topeka  Water-Supply  Co.  v. 

Benton,  42  Kan.  698;  Topeka  Water-  Root,  56  Kan.  187. 

Supply  Co.  v.  Root,  56  Kan.  [87.  A  vendor  in  such  a  case  is  not  even 

Maine.  —  Foss  v.  Haynes,  31  Me.  81.  a  proper  party  where  he  has  conveyed 

Maryland. — Shriver  v.  Seiss,  49  Md.  his  entire  interest.     Bristol  v.  Bristol, 

384;  Worthington  v.  Lee,  61  Md.  530.  etc.,  Water  Works,  19  R.  I.  413. 

Michigan.  —  Daily  v.   Litchfield,   10  In  a  suit  to  enforce  a  contract  for 

Mich.  29.  land  against  a  vendee  on  the  ground 

Mississippi.  —  Barry   v.    Barry,    64  that  the  vendor  had  previously  agreed 

Miss.    709.      But    see    Harrington   v.  to  convey  the  same  land  in  a  certain 

Pinson,  30  Miss.  30.  event  to  the  plaintiff,  the  vendor  or  his 

Nebraska.  —  Behr    v.    Willard,    11  legal  representative  should  be  joined. 

Neb.  601.  Lewis  v.  Madison,  1  Munf.  (Va.)  303. 

New  Jersey.  —  New-Barbadoes  Toll  5.  Chicago,  etc.,  R.  Co.  v.  Hay,  119 

Bridge  Co.   v.  Vreeland,  4  N.  J.  Eq.  111.   507,  where  the  grantee   was  the 

157;  Downing  v.  Risley,  15  N.J.  Eq.  wife  of  the  vendor. 

93;  Young  v.  Young,  45  N.  J.  Eq.  27;  Payment  of  Part  of  Consideration.  —  If 

Pennsylvania,  etc.,  R.  Co.  v.  Ryerson,  the  alienee  has  paid  only  part  of  the 

36  N.  J.  Eq.  112;  Haughwout  v.  Mur-  consideration  before  notice,  he  will  be 
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When  the  Vendee  Hm  Assigned  His  Contract,  an  action  for  specific  per- 
formance by  the  vendor  must  be  brought  against  the  original 
vendee  and  not  against  the  assignee,  for  the  reason  that  there  is 
no  contract  between  the  vendor  and  such  assignee.1 

4.  Joinder  —  a.  Of  Plaintiffs  — (i)  /*  General.  —  Only  per- 
sons  having  a  common  interest  in  enforcing  the  contract  against 
the  defendant  may  join  as  complainants.*  But  on  the  other 
hand,  all  who  are  interested  in  having  a  contract  performed  must 
join  in  a  suit  therefor,  or  a  valid  excuse  for  their  not  joining  must 
be  shown.3 

protected  only   to  the  extent  of    his  the  act  of  one  may  prove  beneficial  to 

actual  payment,  but  the  complainant  others  does  not  authorize  joining  them, 

may  have  a  decree  against  him  upon  Wood  v.  Perry,  I  Barb.  (N.  Y.)  114. 

repayment  to  him  of  the  amount  actu-  8.  McCotter  r.  Lawrence,  6  Thomp. 

ally  paid.     Brinton  v.  Scull.  55  N.  J.  &  C.  (N.  Y.)  392,  4  Hun  (N.  Y.)  107. 

Eq.  747.  AU  Persons  Entitled  to  Have  a  Bead 

1.  Corbus  v.  Teed,  69  111.  205.  Executed  must  join  in  a  bill  to  compel 

The  Bemedy  by  the  Vendor  Against  the  the    execution.      Spier    v.    Robinson, 

Assignee   may   be  said   to  be  in   rem  (Supm.  Ct.  Spec.  T.)o,  How.  Pr.  (N.  Y.) 

rather  than  in  personam.     The  vendor  325. 

cannot  make  the  assignee  personally  All  the  Obligees  in  a  Joint  Contract  are 

liable  for  the  purchase  money,  but  the  necessary  parties.     Powell  v.  Finch,  5 

estate  is  liable.    The  vendor,  by  virtue  Duer  (N.  Y.)  666. 

of  his  lien  on  the  land,  has  a  right  to  If  a  bill  be  filed  for  a  specific  per- 

call  on  the  assignee,  who  has  taken  formance  of  a  bond  to  convey  land  to 

possession,  to  pay  the  purchase  money,  se  veral  obligees,  they  or  their  assignees 

or  to  surrender  up  the  possession,  or  to  must  all  be  parties  to  the  suit,  either 

have  it  sold   for  the    benefit  of    the  as  plaintiffs  or  as  defendants.     Cook 

vendor.    Champion?.  Brown,  6  Johns,  v.  Hadly,  Cooke  (Tenn.)  465;  Hall  v. 

Ch.  (N.  Y.)  402.  Ross,  3  Hay  w.  (Tenn.)  200. 

9.  Wood  v.   P«rry,  2  Sandf.  Ch.  (N.  Contract  Creating  Separable  Interests. 

Y.)  7.  — Where    the  contract  which  is  the 

Joinder  of  Several  Purchasers.  —  One  basis  of  an  action  for  specific  perform- 
who  held  land  as  a  purchaser  under  ance  shows  upon  its  face  that  it  was,  as 
the  defendant  agreed  severally  with  between  the  defendant's  grantors  and 
the  complainants  to  convey  to  them  each  of  the  other  persons  signing  it,  a 
respectively  parcels  of  the  tract,  but  separate  and  distinct  contract,  entitling 
the  defendant  had  previously  agreed  to  each  person  to  purchase  that  part  of  a 
convey  the  whole  tract  to  a  third  per-  tract  of  land  of  which  he  was  in  posses- 
son,  and  finally  refused  to  convey  to  sion  at  a  specified  date,  it  is  not  neces- 
the  complainants,  except  subject  to  sary  for  one  in  possession  of  a  specific 
that  prior  agreement.  One  of  the  com-  part  to  join  the  possessors  of  other  parts 
plainants  thereupon  bought  in  that  as  parties  defendant  in  an  action  lo  en- 
agreement  for  the  protection  of  all  the  force  specific  performance  of  the  dis- 
complainants.  It  was  held  that  all  of  tinct  contract  with  the  plaintiff,  or  to 
the  complainants  had  a  common  inter-  join  any  other  parties  to  the  contract 
est  in  enforcing  the  agreement  against  who  do  not  appear  to  have  an  interest 
the  defendant,  which  would  justify  in  the  specific  tract  claimed  by  the 
their  uniting  in  a  bill  for  specific  per-  plaintiff,  and  a  demurrer  for  the  non- 
formance  (see  Story's  Eq.  PI.  (10th  ed.),  joinder  of  such  parties  should  be  over- 
8  285;  Atty.-Gen.  v.  Heelis,  2  Sim.  &  ruled.  Towle  v.  Carmelo  Land,  etc., 
St.  67);  but  that  the  immediate  vendor  Co.,  09  Cal.  397. 

of  the  complainants  was  a  necessary  AU  the  Heirs  of  a  Deceased  Vendee 

party.     Wood  c.  Perry,  2  Sandf.  Ch.  must  join  in  the  bill.     Lord  v.  Under- 

(N.  Y.)  7.     But  the  allegation  that  the  dunck,  1  Sandf.  Ch.  (N.  Y.)  46. 

purchase  was  made  for  the  benefit  of  Tenants  in  Common  selling  lands  must 

all  not  being  sustained  by  any  proof,  unite  in  any  suit  for  a  specific  perform- 

it  was  held  that  the  complainants  were  ance.     Bodley  v.  Ross,  3  A  K.  Marsh, 

improperly  joined.    The  mere  fact  that  (Ky.)  622,  holding  further  that  if  one 
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(2)  Persons  with  Conflicting  Interests.  —  Persons  whose  inter- 
ests conflict  cannot  join  as  complainants.1 

(3)  Purchasers  of  Separate  Parcels.  —  Separate  purchasers  of 
different  parcels  of  land  from  the  same  vendor  cannot  join  as 
complainants.2  But  where  the  vendee  of  an  entire  tract  assigns 
to  two  or  more  persons,  giving  to  each  a  separate  conveyance  of 
his  equitable  title  to  distinct  and  separate  parcels  of  the  land,  the 
assignees  may  join  as  plaintiffs  in  a  suit  against  the  original 
vendor  for  a  specific  performance.8 

(4)  Vendee  and  Subvendee.  —  The  purchaser  and  his  vendee 
may  join  in  a  bill  against  the  original  vendor,  in  order  to  obtain 
a  title  directly  to  the  second  vendee,  but  in  such  case  there 
should  be  no  conflict  between  the  complainants  themselves ;  their 
interests  should  be  consistent.4 

(5)  Personal  Representatives,  Heirs,  Widow \  etc.  —  Of  Deceased 
Vendee.  —  The  heir  or  devisee  and  the  personal  representative  of 
the  vendee  cannot  join  as  plaintiffs;*  but  the  widow  and  heir  at 

of  two  tenants  in  common  selling  lands  tinct  suit  upon  each  contract  where  an 

brings  suit  for  a  specific  performance,  estate  is  sold  in  lots  to  separale  pur- 

the  court  has  a  discretion  to  give  leave  chasers  is  not  applicable  to  the  case 

to  amend  the  bill  by  adding  the  coten-  stated  in  the  text,  and   that  such  as- 

ants  or  to  dismiss  the    bill   without  signees  may    maintain    a    joint   suit 

prejudice.  against  the  original  vendor  for  a  spe- 

1.  Crook  r.  Brown,  11  Md.  158;  Nel-  cific  performance  under  the  general  rule 
thorpe  v.  Holgate,  1  Coll.  Ch.  Cas.  203,  that  unconnected  parties  may  join  in 
holding,  however,  that  where  a  defend-  bringing  a  bill  in  equity  where  there  is 
ant  cannot  object  to  a  party's  being  one  connected  interest  among  them  all 
made  a  codefendant,  he  cannot  object  centering  in  the  point  in  issue  in  the 
to  his  being  made  a  coplaintiff  if  the  cause. 

interests  of  the  several  coplain tiffs  are        4.  Simms  v.  Lide,  94  Ga.  553;  Crook 
not  conflicting.  v.  Brown,  11  Md.  158;  Ewins  v.  Gor- 

2.  Owen  v.  Frink,  24  Cal.  171;  Towle    don,  49  N.  H.  444. 

t/.  Carmelo  Land,  etc.,  Co.,  99Cal.  397;  Assignee  of  Part  Interest  Heoemrj 
Marselis  v.  Morris  Canal,  etc.,  Co.,  1  Party. —  In  Hurst  v.  Thompson,  73 
N.  J.  Eq.  31;  Wood  v.  Perry,  1  Barb.  Ala.  158,  it  was  held  that  a  bill- for 
(N.  Y.)  114;  Shisler's  Estate,  20  W.  N.  specific  performance  brought  by  the 
C.  (Pa.)  334.  purchaser  who  had  transferred  half  his 
Nor  can  they  unite  in  a  bill  against  interest  in  the  title  bond  to  another, 
such  former  owner,  to  compel  the  per-  who  had  paid  half  of  an  instalment  due 
formance  of  a  prior  contract  for  the  sale  under  such  bond,  could  not  be  main- 
arid  purchase  of  such  lot  between  the  tained  without  joining  such  subvendee. 
former  owner  and  another  person,  5.  Spier  v.  Robinson,  (Supm.  Ct. 
upon  the  ground  that  such  prior  con-  Spec.  T.)  9  How.  Pr.  (N.  Y.)  325. 
tract  has  been  assigned  to  one  of  the  The  Bale  Qualified. —  When  the  pur- 
complainants,  as  well  in  his  own  behalf  chase  money  is  unpaid,  or  when  the 
as  to  protect  the  interests  of  his  co-  fact  of  payment  is  controverted,  the 
complainants,  where  there  is  nothing  administratorof  the  deceased  purchaser 
beyond  the  averment  in  the  bill  to  show  may  be  a  proper  party  10  a  bill  which 
that  the  purchase  or  transfer  of  such  seeks  to  compel  a  specific  performance 
contract  was  for  the  benefit  of  all  the  of  the  contract  by  the  vendor;  but 
complainants,  or  was  made  at  their  when  the  purchase  money  has  been 
request  or  with  their  assent.  Wood  v.  paid  in  full,  and  ihe  bill  affirmatively 
Perry,  1  Barb.  (N.  Y  )  114.  shows  that  there  can  be  no  necessity 

3.  Assignment  of  Equitable  Title  by  for  the  exercise  by  the  administrator 
Vendee.  —  Owen  v.  Frink,  24  Cal.  171,  of  his  statutory  powers  over  the  real 
holding  that  the  rule  requiring  a  dis-  estate,  he  cannot  join  with  the  heir  in 
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law  of  the  vendee  may  join.1 

Of  Deceased  Vendor.  —  The  administrator  and  heirs  of  a  deceased 
vendor  may  join  as  coplaintiffs  in  a  bill  for  specific  performance.* 

(6)  Husband  and  Wife.  —  Where  husband  and  wife  join  in  a 
contract  for  the  sale  of  land,  they  may  jointly  enforce  specific 
performance  of  the  contract  on  the  part  of  the  purchaser.3 

b.  Of  Defendants.  —  Tenants  in  Common  who  have  jointly  con- 
tracted to  convey  their  land  may  be  joined  as  defendants.4 

The  Vendor  and  the  Vendee  may  be  joined  as  defendants  in  a  suit  by 
the  assignee  of  the  purchase-money  note.5 

5.  Death  of  Party.  —  Upon  the  death  of  the  sole  plaintiff  in  a 
bill  in  equity  to  obtain  title  to  real  estate  his  heir  or  devisee  can- 
not come  in  and  prosecute  without  a  bill  in  the  nature  of  a  bill  of 
revivor.*  Where  the  principal  defendant  in  a  suit  to  enforce 
specific  performance  of  an  agreement  to  convey  land  dies,  the  suit 

a  bill  to  compel  a  conveyance  of  the  force  specific  performanceof  such  bond, 

legal  title.     Nor  is  the  administrator  a  Harper  v.  Lacey,  62  Miss.  5. 

proper  party  to  the  bill,  because  it  also  6.  Hanna  v.  Wilson,  3  Gratt.  (Va.) 

seeks  to  stay  the  commission  of  waste  232. 

on  the  lands,  and  to  recover  damages  6.  Pingree  v.  Coffin,  12  Gray  (Mass.) 

for    trespasses    irremediable    at    law,  288. 

since,  if  damages  should  be  recovered,  A  bill  in  equity  to  enforce  an  agree- 
he  and  the  heir  would  have  no  common  merit  to  assign  a  bond  of  the  common- 
right  in  or  to  them.  McKay  t>.  Broad,  wealth  of  Massachusetts  for  the  con- 
70  Ala.  377.  veyance  of  land  in  another  state  was 

1.  Young  v.  Young,  45  N.  J.  Eq.  27,  brought  against  the  party  who  made 
holding  that  such  a  bill  is  not  multifari-  the  agreement,  and  against  two  per- 
ous,  because  the  estates  of  the  heir  and  sons  residing  in  that  state,  who  as 
the  widow  of  a  vendee  spring  from  a  partners  look  from  him  an  assignment 
common  source,  and  are  not  antago-  of  the  bond  and  conveyance  of  the 
nistic  to  each  other,  or  so  distinct  and  land  with  notice  of  the  plaintiff's  right; 
dissimilar  that  the  widow  and  h:ir  and  the  three  defendants  were  served 
cannot  join  as  complainants  in  a  single  with  process  in  Massachusetts  and 
suit  for  specific  performance.  answered   to   the   merits  of    the   bill. 

2.  Hays  v.  Hall,  4  Port.  (Ala.)  374,  Pending  the  suit  one  partner  died, 
holding  that  if  the  heirs  will  not  join  leaving  heirs  residing  out  of  the  com- 
as plaintiffs  they  must  be  made  defend-  monwealth.  It  was  held  that  the 
ants;  Morgan  v.  Morgan,  2  Wheat.  (U.  plaintiff,  if  he  prevailed,  might  have 
S.)  2Q2,  holding  that  where  the  bill  is  either  damages  for  the  whole  value  of 
brought  by  the  personal  representa-  the  land  at  the  time  of  the  conveyance 
lives  of  ths  vendor,  all  the  heirs  of  the  from  the  other  defendant  to  the  part- 
vendor  ou^ht  to  be  made  parties,  either  ners,  or  a  decree  for  so  much  land  as 
as  plaintiffs  or  as  defendants,  before  a  the  surviving  partner  could  convey, 
specific  performance  is  decreed.  and  damages  for  the  rest.     The  plain- 

3.  Farley  v.  Palmer,  20  Ohio  St.  223.  tiff  elected  to  take  the  land  in  part  of 
The  Wife  Is  Hot  a  Necessary  Party  the  damages,  but  dfed  before  final  de- 
Plaintiff  in  an  action  for  specific  per-  cree,  devising  bis  real  estate  to  his 
formance,  although  she  joined  with  executors.  It  was  held  that  they  might 
her  husband  in  accepting  an  offer  for  come  in  and  prosecute  for  damages, 
her  husband's  property,  and  also  but  could  not  recover  the  land,  without 
joined  in  the  deed  tendered  to  the  per-  a  bill  of  revivor;  bat  that  they  might 
son  who  made  the  offer.  Edmison  v.  withdraw  the  election  to  take  land,  and 
Zborowski,  9  S.  Dak.  40.  have  a  decree   for    compensation    in 

4.  Johnston  v.  Jones,  85  Ala.  286.         damages  against  both  defendants  for 
Both  of  the  Two  Obligors  in  the  joint    the   share  of    the  surviving   partner, 

bond  for  title  to  land  should  be  made  and  against  the  defendant  who  made 
parties  to  a  bill  by  the  obligee  to  en-    the  agreement  to  assign,  for  the  share 
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BUI,  r«it|*»,  SPECIFIC  PERFORMANCE.  or  CompkiiX, 

abates,  and  must  be  revived  before  a  conveyance  c^n  l>e  ordered,1 
ft  QtjfroHog*  —  This  time  apd  manner  of  raising  and  waiving 
objections  for  defects  of  parties  in  equity  have  been  fully  treated 
elsewhere  in  thjs  work  * 

VH.  Biji*  Petjt JPF,  Oft  Comp^WT  -r-  t  fe  GwntnO.  —  Where 
specific  performance  is  sought,  the  bill  mwt,  of  course,  be  framed 
with  that  <and  in  view.8  The  bij}  or  complaint  must  state  facts 
sufficient  to  make  out  a  pritna  facie  case  for  relief*  as  against  the 
defendants  from  whom  specific  relief  is  sought,  but  it  need  not 
do  so  as  to  defendants  who  are  joined  merely  for  the  purpose  of 
concluding  their  interests.*  Where  the  contract  contains  several 
distinct  and  separable  stipulations,  a  bill  or  complaint  which 
states  an  equitable  cause  of  action  as  to  any  one  of  such  pro* 
visions  is  gpocj  on  general  demurrer,9    The  bill  should  aver  facte, 

of  the  deceased   partner.     Pingree   v.  the  facts  of  the  case  in  plain  and  con. 

Coffin,  ig  Gray  (Mft*$.)  2$8.  cfce  language,  and  to  state  the  relief 

1.  Mitchell  v.  Wamble,  18  Jla.  demanded,  If  Ifre  relief  sought  be 
169.  warranted  by  the  facts  and  the  law  it 

Death  of  Sole  Defendant  Before  Sorvfoo  will  t>e  awarded.     Gilpin  County  Min, 

—  ?ew  Btrfy«L.  —  When  a  bill  for  the  Co.  v.  Drafce,  8  Cplo,  586. 

specific  performance  of  a  bond  for  the  fpr  an    instance  of  very   sloyenjy 

conveyance  pf  certain  Japd  has  been  pleadjng  under  the  pode,  see  Mealey 

inserted  in   a   writ  op   which   an  a>  p,  Finpegan,  46  Mfpp,  507, 

tacpment  has  i?e*p  made  prior  to  the  Theory  of  Complaint  —  A  complaint  to 

decease  of  the  sple  defendant,  the  ad-  recover  possession  of  a  deed  which  has 

minj6tratpr  with  the  will  annexed,  the  been  delivered  and  js  withheld  by  the 

heirs  pf  the  testator,  and  the  residuary  graptor,  who  subseaueptjy  obtained  It 

devisee  may  be  brought  in  by  a  revivor  as  a  mere  bailee,  will  not  support  a  ds- 

ajthough   no  service  has  been  made  eree   fpr  specific    performance  of  an 

upon  the  testator  prior  to  his  decease,  agreement  to  convey,  because  it  is  no; 

Hubbard    v.    Johnson,    77    M*<    139,  framed  on  that  theory.     Lock  wood  p, 

wherein  it  was  queried  whether  (his  House,  101   N-  Y*  647*  affirming 40  N. 

should  be  dope  by  a  supplemental  bill  Y.  [Super,  Ct,  500. 

pr  by  ap  original  bill  in  the  nature  of  4.  Morey  vt  Farmers'  L.  &  T-  Co., 

a  bill  of  revivor.  14  N,  Y.  302,    See  also  article  Bills  in 

When  Soft  J)oe#  JTof  Abate  —  P«ath  of  Equity,  yol.  3,  p.  353  et  seq. 

Partner.  —  \  \A\\  in  equity  to  enforce  A  Form  of  Complaint  for  specific  per* 

an  agreement  to  assigp  a  bond  for  the  fprmance  under  the  code  which  was 

conveyance  of  land,  in  which  two  part-  hejd  sufficient  on  demuner  is  set  out 

ners  are  made  defendants,  who  claim  in  substance  in  Morrow  v,  Lawrence 

title  to  ihe  bond  and  land  under  a  ppr-  University,    7    Wis.    574.       See    also 

chase  made  by  the  partnership  funds,  Greenfield    v.  Carlton,   30  Ark.   547; 

does  not  abate  by  the  death  Qf  Qne  of  Wayward  ?f  Gardner,  5  Wash.  247. 

the   partners.      Pingree  v.   Coffin,  12  5.  Bojles  v.  Carli,  12  Minn,  113,  ff'A 

Gray  (Mass.)  288,  iw^Seager  v.  Burns,  4  Minn.  141. 

2.  See  article  Parties  to  Actions,  Where  Judgment  Creditors  of  a  Vendor 
vol.  15.  p.  681  et  seq,  Are  Joined  a6  defendants,  a  simple  alle* 

$.  Pitts  v.  Cable,  44  111.  103;  Lock-  gation  that  they  have  or  claim  ap  inter* 

wood  p.  House,  iqj  N.  Y.  647,  affirm-  est  in   the  premises    is  sufficient  on 

*ng49  N.  Y.  Super.  Ct.  500.  demurrer  without  stating  further  par- 

As  to  the  rule  that  the  decree  must  ticplars.     An  !  it  is  not  necessary  that 

be  in  conformity  to  the  allegation  and  the  plaintiff  shpw  in  his  complaint  that 

theory   of    the   bill,    see    infrq,   XII,  he  is  prior  in   right  to  all  whom   he 

Pscref.  makes  parties  to  the  action,     Seager 

VndBf  the  Coda  a  formal  bill  for  spe-  v.  purns,  4  Minn,  141. 

cjijc  performance  is  not  necessary;  it  6.  Napier  v.  Union  Cotton  Mills,  03 

is  sufficient  in  all  civil  actions  to  state  Ga.  587. 
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an,  atltfcm,         SPECIFIC  PERFORMANCE.         or  complaint 

and  not  mere  conclusions.1 

Objection  for  Want  of  Equity.  —  An  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is 
not  waived  by  a  failure  to  demur,  but  a  motion  in  arrest  in  the 
court  below  or  an  assignment  of  that  error  in  the  appellate 
court  is  necessary  to  raise  the  question.* 

2.  Definiteness  and  Certainty.  —  The  general  rule  of  equity  plead- 
ing that  all  allegations  of  the  bill  should  be  direct  and  certain  is 
perhaps  as  strictly  enforced  in  bills  for  specific  performance  as  in 
any  other  class  of  cases,  because,  as  has  been  seen,  specific  per- 
formance will  be  decreed  only  in  cases  entirely  free  from  doubt.8 
Where  the  bill  seeks  to  enforce  a  parol  contract  for  the  sale  of 
lands,  great  precision  and  nicety  are  required  in  the  allegations.4 
An  allegation  that  the  complainant  "  is  informed  M  of  the  existence 
of  a  material  fact  is  not  an  averment  that  such  fact  exists.*   Where 

1.  Cameron  v.  Abbott,  30  Ala.  416;     Co.  v.  Western  Union  Tel.  Co.  83  Ala. 
Van  Dyne  v.  Vreeland,  if   N.  J.  Eq.     498. 

370.     See  also  article  Bills  in  Equity,  California.  —  Duff  v.  Fisher,  15  Cal. 

vol.  3,  p.  357.  375. 

Averment  of  Conclusion  —  Illustration.  Indiana.  —  Starkey  v.  Starkey,   136 

—  An   allegation   that   two  of  the  de-  Ind.  349;  Waymire  v.   Waymire,    141 

fendants  who  have  the  legal  titie  to  Ind.  164. 

the  lands  in  controversy  "have  no  Maryland. — Semmes  v.  Worthing- 
claim  to  said  lands,  or  any  portion  ton,  38  Md.  208;  Fardy  v.  Williams,  38 
thereof,  or  any  interest  therein,  which  Md.  493;  Light  St.  Bridge  Co.  v.  Ban- 
in   equity   and    good    conscience  can  non,  47  Md.  129. 

counteract    or  'overreach  "   the    com-  Michigan.  —  Wright  v.   Wright,    31 

plainant's   complete   equity,  is  but  a  Mich.  380. 

statement  of  a  conclusion,  and  not  the  Missouri.  — Despain    v.   Carter,    21 

averment  of  a  fact.     Cameron  v.  Ab-  Mo.  331. 

bott,  30  Ala.  416.  New  Jersey.  —  New    York,   etc.,    R. 

2.  Livesey  v.  Livesey,  30  Ind.  398.  Co.  v.  Lawton,  35  N.  J.  Eq.  386. 
Tim©  and  Form  of  Objection.  —  If  the  Tennessee.  — Crow  v.  Blythe,  3  Hayw. 

bill  or  complaint  fails  to  state  facts  (Tenn.)  236. 

sufficient  to  constitute  a  cause  of  action.  See  generally  article    Definiteness 

or  if  it  appears  that  the  court  is  with-  and  Certainty  in  Pleadings,  vol.  6, 

out  jurisdiction,  the  defect  is  so  radical  p.   246.     See  also  infra,  VII.  4.  c.  (2) 

that  the  defendant  is  allowed  to  take  Terms  of  Contract. 

advantage  of  it  at  any  time;  and  such  4.  Parol  Contracts  for  Sale  of  Land.  — 

defects   may  be  assigned    in  the  Ian-  Goodwin  v.   Lyon,  4   Port.  (Ala.)  297; 

guage  of  the  statute.     Henderson  v.  Magruder  v.  Campbell,  40  Ala.   61  r; 

Johns,  13  Colo.  290.  Ellerbe  v.  Ellerbe,  42  Ala.  643;  Fox  v. 

After  a  decree  that   the   defendant  Pierce,     50    Mich.     500;     Phillips    v. 

shall  convey  land  to  the  plaintiff,  on  Thompson,   1  Johns.   Ch.  (N.  Y.)  131 ; 

payment  by  the  plaintiff  of  what  he  Anthony    v.  Leftwich,  3   Rand.  (Va.) 

owes  to  the  defendant  and  ~„  reference  238.     Bui  see  Cairncross  v.  McGrann, 

to  a  master  to  state  the  accounts,  it  is  37  Minn.   130,  wherein  a  variance  in 

too  late  for  the  defendant  to  object  that  respect  to  (he  boundaries  of  the  land 

there  is  no  equity  in  the  plaintiff's  bill,  and  the  nature  of  the  conveyance  to  be 

Carpenter    v.    Cushman,    121     Mass.  made  was  disregarded  on  appeal,  upon 

265.  the  ground  that  the  pleadings  might 

3.  Alabama.  —  Aday   v.    Echols,    18  properly  have  been  amended  so  as  to 
Ala.  353;  Goodwin  v.   Lyon,  4  Port,  conform  to  the  proof. 

(Ala.)  297;  Ellis  v.  Burden,  1  Ala.  458;  5.  Cameron  v.  Abbott,  30  Ala.  416. 
Gentry  v.  Rogers,  40  Ala.  442;  Hart  r.  Allegations  on  Information  and  Belief. 
McClellan,  41  Ala.  251;  Magruder  v.  — An  averment  on  information  and  be- 
Campbell,  40  Ala.  611;  Iron  Age  Pub.     lief  that  a  railroad  has  been  constructed 
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Bill,  Petition,             SPECIFIC  PERFORMANCE.  or  Complaint 

the  bill  is  ambiguous,  its  averments  will  be  taken  most  strongly 
against  the  complainant.1 

3.  Multifariousness.  —  A  bill  uniting  a  demand  of  several  matters 
of  distinct  nature  against  different  defendants  is  demurrable  for 
multifariousness.2  When  all  the  proper  parties  are  before  the 
court  a  complainant  may  unite  in  one  bill  two  distinct  contracts 
relating  to  the  same  subject,  and  the  chancellor  can  modify  his 
decree  according  to  equity.8 

on   ihe  line  mentioned  in   the  agree-  A  Bill  in  Equity  Is  Not  Rendered  Xnlti- 

ment,  but  whether  so  or  not  so,  that  it  farious  by  joining  two  good  causes  of 

was  constructed  on  a  line  agreed  to  by  complaint,  growing  out  of  the  same 

the  defendant,  and  has  been  operated  transaction,  when  all  the  defendants 

ever  since   without  complaint  by  the  are  interested  in  the   same  claim  of 

defendant,  "  so  far  as  the  complainant  right,  and  when  the  relief  asked  for  in 

knows,  and  as  it  believes/'  lacks  cer-  relation  to  each  is  of  the  same  general 

tainty.    New  York,  etc.,  R.  Co.  v.  Law-  character.     Foss  v.  Haynes,  31  Me.  81. 

ton,  35  N.  J.  Eq.  386.     See  generally  A  complaint  seeking  the  specific  per- 

article  Bills  in  Equity,  vol.  3,  p.  363.  formance  of  an  agreement  to  make  one 

1.  Townsend  v.  Vanderwerker,  20  an  heir  and  give  to  him  the  same  in- 
D.  C.  197.  See  generally  article  Con-  terest  which  a  son  would  have  in  the 
struction  of  Pleadings,  vol.  4,  pp.  decedent's  estate  alleged  the  agreement 
762,  763.  and  also  averred  that  the  plaintiff  was 

2.  Emans  v.  Emans,  13  N.  J.  Eq.  the  only  heir  and  therefore  entitled  to 
205.  See  generally  article  Multifari-  the  possession  of  the  property  of  the 
ousness  and  Misjoinder  (in  Equity),  promisor.  It  was  held  that  the  bill 
vol.  14,  p.  194.  was  not  subject  to  a  demurrer  for  im- 

KnltifariouB  Bills. — A  bill  by  a  vendor  properly  joining  two  causes  of  action, 
praying  for  specific  performance  and  Gates  v.  Gates,  34  N.  Y.  App.  Div. 
that  third  persons  claiming  an  interest  608,  wherein  the  court  said:  "The 
in  the  estate  may  join  in  the  convey-  averment  that  he  was  the  only  heir, 
ance  to  the  purchaser  is  multifarious,  and  therefore  entitled  to  the  possession 
Mole  v.  Smith,  Jac.  490.  of  the  property,  is  the  averment  of  a 
A  bill  which  seeks  first  the  discovery  mere  conclusion,  and  one  that  is  clearly 
and  production  of  an  application  for  a  negatived  by  the  facts  which  are  else- 
policy  of  insurance  and  of  the  policy  where  set  forth." 
made  thereon,  in  aid  of  a  suit  at  law,  8.  Estill  v.  Clay,  2  A.  K.  Marsh, 
and  second  a  decree  requiring  the  de-  (Ky.)497. 

livery  of  the  policy  and  a  specific  per*  Two  Contract!  Relating  to  Same  8ubject- 
formance  of  a  contract  to  deliver  it,  is  matter.  —  A  bill  by  a  husband  and 
bad  for  multifariousness.  Markey  v,  wife,  praying  performance  of  one  or 
Mutual  Ben.  L.  Ins.  Co.,  3  L.  &  Eq.  the  other  of  two  agreements  —  the  one 
Rep.  647,  6  Ins.  L.  J.  537,  16  Fed.  Cas.  a  parol  agreement  made  with  the  hus- 
Ko.  9,091.  band,  and  the  other  a  written  agree- 
Where  conflicting  interests  are  set  ment  made  with  the  wife  —  both  for 
up  by  the  vendee  in  a  land  contract  the  conveyance  by  the  defendant  of  the 
and  his  wife  and  one  to  whom  such  same  premises  upon  the  same  terms, 
vendee  has  assigned  in  trust  for  credit-  is  not  multifarious.  Such  bill  might 
ors,  it  is  competent  for  the  vendor,  in  have  been  demurrable  for  a  misjoinder. 
his  bill  for  specific  performance,  to  ask  But  here  the  error  is  not  such  thai  the 
to  have  the  respective  rights  of  these  court  will  refuse  relief  on  this  technical 
conflicting  claimants  determined,  for  objection  after  the  defendant  has  al- 
this  is  necessary  to  the  determination  lowed  the  cause  to  proceed  to  hearing, 
as  to  whom  conveyances  should  be  Green  v.  Richards,  23  N.  J.  Eq.  32. 
made,  and  on  what  terms;  and  the  bill  A  purchaser  of  an  undivided  one- 
in  such  case,  where  there  is  no  conflict  half  interest  in  certain  mill  property, 
concerning  the  complainant's  rights  real  and  personal,  having  formed  a 
or  duties,  resembles  somewhat  a  bill  partnership  in  the  mill  business  with 
of  interpleader,  and  rests  on  similar  the  owner  of  the  other  half,  and  being 
equities.  Hanchett  v.  McQueen,  32  afterwards  excluded  from  all  control 
Mich.  22,.  or  possession  of  the  property  and  busi- 
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Particular  SPECIFIC  PERFORMANCE.  Averments. 

Alternative  Prayer. — A  bill  containing  an  alternative  prayer  for 
specific  performance,  or,  if  that  cannot  be  decreed,  for  the  repay- 
ment of  money  expended  upon  the  land  in  part  performance  and 
improvements,  is  not  multifarious.1 

Bill  with  Double  Aspect  —  No  objection  to  a  bill  in  equity  praying 
for  the  specific  performance  of  an  agreement  to  convey  land  is 
constituted  by  the  fact  that  it  also  alleges  that  the  defendant 
purchased  the  land  as  the  plaintiff's  agent  and  with  his  money, 
and  theiefore  holds  it  in  trust  for  the  plaintiff.  This  is  merely  an 
instance  of  the  familiar  rule  in  equity  pleading  that  a  bill  may  be 
drawn  with  a  double  aspect.* 

4.  Pabticulab  Averments — a.  Name  and  Description  of 

PARTIES. —  The  general  requirement  that  a  bill  in  equity  shall 
contain  the  name  and  description  of  each  of  the  parties  thereto 
has  been  discussed  in  other  parts  of  this  work.3  Where  a  bill 
for  specific  performance  alleges  that  the  complainant  is  both  the 
devisee  and  the  heir  at  law  of  a  deceased  vendee,  if  at  the  trial 
he  fails  to  prove  the  will,  he  may  prove  his  heirship.4  Where 
some  of  the  heirs  of  a  deceased  vendor  are  not  joined  as  defend- 
ants, the  reason  for  the  nonjoinder  should  be  stated  in  the  bill.5 

ness  by  his  partner,  who  also  claimed  the  fact  that  in  bringing  the  bill  the 

to  have  purchased  the  interest  of  the  plaintiff  describes  himself  as  adminis- 

other  part  owner,  may  maintain  a  bill  trator  is  no  ground  for  demurrer,  as 

in  equity  against  both  of  them,  to  com-  the  addition  may  be  treated  as  simply 

pel  the  delivery  of  a  conveyance  by  bis  descriptio  persona.      Baker    v.    Hatha- 

vendor  and  a  dissolution  of  the  part-  way,  5  Allen  (Mass.)  103. 

nership  accounts;  and  such  bill  is  not  The  Citisensnip  of  the  Parties  need  not 

multifarious.     Sims  v.  Adams,  78  Ala.  be  alleged  where  the  suit  is  instituted 

395*  in  a  state  court.     Moritz  v.    Lavelle, 

1.  Young  v.  Young,  45  N.  J.  Eq.  27,  77  Cal.  10.   As  to  allegations  of  citizen- 
citing  Ferry  v.  Laiblc,  27  N.  J.  Eq.  150.  ship  in  suits  in  the  federal  courts,  see 
See  also  San  Diego  Water  Co.  v.  San  article  United  States  Courts. 
Diego  Flume  Co.,  108  Cal.  549;  Henry  Exception  —  Contracts    as    to  Mining 
v.  McKittrick,  42  Kan.  485.  Property.  —  A    complaint    to    enforce 

2.  Gerrish  v.  Townc,  3  Gray  (Mass.)  specific  performance  of  a  contract  to 
82.  See  also  article  Bills  in  Equity,  transfer  a  patent  to  mining  property 
vol.  3,  p.  364..  musi   allege  either  that  the  complain- 

A  Bill  Framed  with  the  Doable  Aspect  ants  are  citizens  of  the  Uniied  States 

of  first  acquiring  a  title  from  the  com-  or  that  they  have  filed  their  intention 

plainants'  vendors,  and   then,  in   the  or  declaration   of    becoming    so,    as, 

same  case,  litigating  the  title  of  other  under  the  mining  laws  of  the  United 

parties  in  no  privity  with  such  vendors,  States,  mineral  lands  are  reserved  for 

but  who  claim  under  the  complainants  citizens  and  those  who  have  filed  their 

themselves,  is  multifarious.     Crook  v.  declaration    or    intention   to   become 

Brown,  n  Md.  158.  such,      Ducie  v.   Ford,  8   Mont.   233. 

8.  See  articles  Address,  vol.  1,  p.  235;  See   also  article   Mines  and  Mining, 

Bills  in  Equity,  vol.  3,  p.  340  et  seq.\  vol.  14,  pp.  iq,  20. 

Parties  to  Actions,  vol.  15,  p.  478.  4.  Pendleton  v.  Dalton,  77  N.  Car. 

The  Capacity  in  Which  the  Plaintiff  67. 

Sues  should  be  alleged.     McCormick  v.  5.  Barnard  v.  Macy,  11  Ind.  536. 

Stephany,  57  N.  J.  Eq.  257.  In  a  suit  for  the  specific  performance 

Detcriptio  Persona.  —  In  a  bill  for  the  of  a  contract  of  a  deceased  vendor  it 

specific  performance  of  an  agreement  should  appear  affirmatively  that  all  the 

to  convey  to  the  plaintiff  or  to  such  heirs  and  devisees  are   joined.     Wil- 

other  person  as  he  might  designate,  son's  Estate,  7  Pa.  Co.  Cu  459. 

437  Volume  XX. 


MHtciifetr  SPECIFIC  PERFORMANCE.  Averments; 

bi  As  to    Equity  Jurisdiction  — General  Rnie.  —  The  bill 

shoiild  ordinarily  contain  avermerits  showing  that  the  remedy  at 
law  by  action  fdr  damages  is  not  adeqtiate.1  But  advantage  of 
the  want  of  such  averments  can  be  taken  only  by  demurrer.* 
Where  thfe  case  Is  one  of  a  class  in  which,  as  a  general  rule, 
specific  performance  will  not  be  decreed,  it  devolves  upon  the 
plaintiff  to  state,  not  his  contract  merely,  but  facts  showing  that 
ih  the  particular  fcasfc  there  is  no  adequate  remedy  at  law ;  or,  in 
other  words,  he  who  relies  upon  an  exception  must  state  the 
facts  which  bririg  his  fcase  within  it.3 

Contracts  for  Sale  of  Bealty.  —  In  an  action  for  the  specific  perform- 
ance of  a  fcontract  for  the  sale  of  lands,  it  is  not  necessary  that 
the  cdmplaint  should  allege  that  the  plaintiff  has  no  complete  or 
adequate  remedy  dt  law  in  damages.4 

Valne  of  dkbject-matter.  —  The  bill  should  aver  that  the  subject- 
matter  of  the  contract  is  of  a  value  sufficient  to  justify  a  court  of 
eqUity  in  taking  cognizance  of  it.a 

1.  Powells.  Central  Plank  Road  Co.,  where.  And  an  allegation  that  the 
24  Ala.  441;  Sender  v.  Davis,  38  Cal.  value  of  the  stock  is  not  easily  ascer- 
450;  Gove  v.  Biddeford,  85  Me.  393;  tainable  sufficiently  shows  that  the 
McClane  v.  White,  5  Minn.  178:  Kauff-  remedy  at  law  is  inadequate.  Manton 
itian's  Appeal,  55  Pa*.  St.  383;  Manton  v.  Ray,  18  R.  I.  672.  See  also  North- 
v.  Ray,  18  R.  I.  672;  Avery  v.  Ryan,  ern  Trust  Co.  v.  Markell,  61  Minn.  271. 
74  Wis.  591.  4.  Ide  v.  Leiser,  10  Mont.  5,  .24  Am. 

2.  Prewitt  v.  Jenkins,  1  Black.  (Ind.)  St.  Rep.  17.  Contrat  Porter  v.  French- 
294.  See  generally  article  Remedy  at  man's  Bay,  etc..  Land,  etc.,  Co.,  84  Me. 
Law,  vol.  18,  p.  108.  195,  holding  that  a  bill  to  enforce  a 

8.  Senter  v.  Davis,  38  Cal.  453.  conveyance  of  land  must  show  that  the 

Contracts    for    Sale   of    Personalty. —  plaintiff  has  not  an  adequate  remedy 

Thus,  d  party  seeking  specific  perform-  at  law  by  action  for  breach  of  contract 

ance  of  contracts  for  the  sale  of  per-  or  otherwise. 

sonal  property  must  state  in  his  com,-        A  Vendor  cannot  come  into  equity  to 

plaint  the  peculiar  facts  upon  which  compel  a  vendee  to  pay  the  purchase 

he  relies  to  take  his  case  out  of  the  money    where    there    is   nothing  else 

general  rule,  for  specific  performance  than  is  ordinarily  set  forth  inadeclara- 

of  such  contracts  will  not  ^ordinarily  tion  in  debt,  covenant,  or  assumpsit  in 

be  decreed.     Senter  v.   Davis,  38  Cal.  a   suit  at  law   for   purchase    money. 

450.     See  also  Summers  v.   Bean,  13  Kauffman's   Appeal,    55   Pa.    St.   383. 

Gratt.  (Va.)  404.  But  see   supra,   III.  Jurisdiction ,  and 

Stocks  and  Bonds.  —  A    bill    for   the  infra,   XVI.   Common-law   Remedies  in 

Specific  performance  of  a  contract  to  Pennsylvania. 

deliver  slock  or  bonds  must  allege  facts        Reason  for  Rule.  —  The  averment  df 

showing  that  an  action  at  law  for  dam-  the  fact  that  the  contract  was  for  the 

ages  will    not   furnish    an    adequate  conveyance  of  land  is  in  itself  suffl- 

remedy,  dr  it  will  be  bad  on  demurrer,  cient  to  bring  the  case   within  a  class 

Manton  v.  Ray,  18  R.   I.  672;  Angus  of  cases  in  which,  as  has  been  seen, 

v.  Robinson,  62  vt.  60;  Avery  v.  Ryan,  specific  performance  is  enforced  as  a 

74  Wis.  591.  matter  of  course.    See  supra,  111.  Juris- 

A  bill  for  the  specific  performance  of  diction. 
a  contract  for  the  sale  of  stock,  which        5.  Raymond  v.  Shawboose,  34  Mich, 

alleges   that   the  cbmplainanc  cannot  142.       But    compare    Church    v.    Ide, 

obtain  the  stock  elsewhere  than  of  the  Clarke  (N.  Y.)494.     And  see  generally 

respondent,  is  sufficient,  without  alleg-  article  Jurisdiction,   vol.  X2,  pp.  132, 

ing  that  the  stock    was   not  on    the  133. 

market,  or  that  the  complainant  has        Sufficiency  of  Averment.  —  The  objec- 

made  an  effort  to  bbtain  the  stock  else-  tion  that  a  bill  for  specific  performance 
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tin  for  Damage*.  —  A  Complaint  stating  facts  entitling  the  plain- 
tiff to  compensation  for  a  breach,  if  specific  performance  is  impos- 
sible, Is  not  demurrable  as  alleging  a  cause  of  action  for  damages 
only.1 

c.  As  TO  CONTRACT  —  (l)  Execution  of  Contract  —  (a)  In  Gen- 
eral. —  The  bill  must,  of  course,  aver  the  making  of  the  contract 
which  it  Is  sought  specifically  to  enforce.*  Mutuality  of  obliga- 
tion must  appear  from  the  complaint.*    An  allegation  that  the 

fails  to  aver  the  value  of  the  lands  to  Massachusetts.  —  Gerrish  v.  Towne,  3 

be  in  excess  of  one  hundred  dollars  is  Gray  (Mass.)  8a. 

not  Sustained  whete  it  shows  that  the  Michigan.  —  Horton  v.  Hubbard,  83 

complainants  paid  more  than  that  sum  Mich.  123. 

for  the  lands.    Raymond  v.  Shawboose,  Minnesota.  —  Drake    v.    Barton,    18 

34  Mich.  14a.  Minn.  462;  Benton  v.  Schulte,  31  Minn. 

1»  Davenport  v.  Latimer,  53  S.  Car.  312. 

563.  Missouri.  —  Despain    v.    Carter,   21 

Specific    Performance    Impossible.   —  Mo.  331. 

Where  it  appears  on  the  face  of  the  New  Jersey.  —  Lokerson  v.  Stillwell, 

complaint  that  there  cao  be  no  specific  13  N.  J.  Eq.  357. 

performance  of  the  contract,  and  that  New   York,  — '  Harris    v.    K nicker* 

the  recovery,  if  any,  will  be  limited  to  backer,  5  Wend.  (N.  Y.)  638;  Lock  wood 

a  money  decree  for  damages  for  n  on  per-  v.  House,  101  N.  Y.  647,  affirming  49 

formance,  equity  will  not  take  jurisdic-  N.  Y.  Super.  Ct.  500. 

tion,  as  it  appears  that  the  complainants  North  Carolina.  —  Leigh  v.  Crump, 

have  a  complete  and  adequate  remedy  1  lred.  Eq.  (N.  Car.)  299. 

at  law.     Summerlin  v.  Fronteriza  Sil-  Oregon.  —  Dodd  v.  Home  Mut.  Ins. 

ver  Min.,  etc.,  Co.,  41  Fed.  Rep.  249.  Co.,  22  Oregon  3. 

Compensation  as  Alternative  Belief.  —  South  Dakota.  —  Sundback  v.  Gilbert, 

A  bill    which    prays   for  specific  per-  8  S.  Dak.  359. 

formance  as  the  primary  remedy  and  Texas. — Gaskins  v.  Peebles,  44  Tex. 

for  compensation  as  alternative  relief  390. 

merely  is  not  subject  to  the  objection  Virginia.  —  Zane  v.  Zane,  6  Munf. 

that  it  is  filed  for  compensation  only.  (Va.)   406;    Anthony    v.    Leftwich,    3 

Farwell  v.  Johnston,  34  Mich.  342.  Rand.  (Va.)  238;  Beal  v.  Roanoke,  90 

Discretion  to  Befdse  Decree.  —  A  bill  Va.  77. 

for  specific  performance  is  not  demur-  West  Virginia.  — Capehart  v.  Hale, 

rable  merely  because  it  shows  that  the  6  W.  Va.  547. 

court  might  in  its  discretion   refuse  Implied  Contract. — A  complaint  for 

specific   performance  in   view  of  the  the  specific   performance  of    a    parol 

nature  of  the  contract  and  the  dlffi-  contract  to  convey  land  1b  good  with- 

culties     attending     its     enforcement,  out  averring  directly  an  agreement  to 

Standard  Fashion  Co.  v.  Siegel-Cooper  convey,  if  it  alleges  facts  from  which 

Cgh,  157  N.  Y.  60,  affirming  30  N.  Y.  the  law  will  imply  such  an  agreement 

App.  Div.  564.  and  also  facts  to  take  the  case  oat  of 

2.  Alabama.  —  Aday   v.    Echols,    18  the  statute  of  frauds.     Drum  v.  Ste- 

Ala.  353;  Magruder  v.   Campbell,  40  veas,  94  Ind.  181. 

Ala.  611.  ft.  Light  St.  Bridge  Co.  c.  Ban n on, 

California. — Chadbourne  v.  Stock-  47  Md.   129;  Ducie  v.   Ford,  8  Mont, 

too  Sav.,  etc.,  Soc,  88  Cal.  636.  240. 

Illinois.  —  Cronk  v.  Trumble,  66  111.  toffloienoy  of  Averment.  —  In  an  action 

428.  against  a  city  to  enforce  specific  per- 

Kansas. — Clough  v.  Hart,  8  Kan.  formance  of  conditions  on  which  an 

487.  easement  was  granted  to  the  city,  an 

Maryland.  —  Semmes  v.  Worthing-  averment  that  the  city  made  and  en- 
ton,  38  Md>  298;  Fardy  v.  Williams,  38  tered  into  the  agreement  and  purchased 
Md.  493;  Ellicott  v.  While,  43  Md.  145;;  and  received  the  deed,  upon  the  terms, 
Light  St.  Bridge  Co.  v.  Bannon,  47  Md.  conditions,  and  reservations  expressed 
129;  Cars  well  v.  Walsh,  70  Md.  504.  in  the  deed,  will  be  construed  00  de- 
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defendants  made  and  entered  into  an  agreement  sufficiently 
imports  delivery  as  against  a  general  demurrer.1 

(b)  By  Agent.  —  Where  the  contract  was  made  by  an  agent,  the 
bill  need  not  set  forth  the  manner  of  its  execution ;  it  is  sufficient 
to  aver  the  mere  fact  of  its  execution.*  Where  the  bill  fails  to 
show  that  the  person  executing  the  contract  was  the  duly  author- 
ized agent  of  the  owner,  either  by  any  charge  in  the  bill  or  by 
the  contract  set  out,  it  is  bad  on  demurrer.3  It  is  not  necessary 
to  allege  that  the  agent  had  written  authority  to  sell  land.4 

Averment  of  Ratification.  —  In  averring  the  ratification  of  a  contract 
made  by  an  agent,  it  is  sufficient  to  allege  simply  that  the  princi- 
pal ratified  the  contract,  and  it  is  not  necessary  to  allege  by  what 
acts  he  did  so,  as  this  is  a  mere  matter  of  evidence.5 

(2)  Terms  of  Contract  —  (a)  In  General.  —  The  terms  of  the  con- 
tract which  it  is  sought  to  enforce  must  be  alleged  in  the  bill,6 

murrer  as  meaning  that  all  steps  were  Ala.  353;  Goodwin  v.   Lyon,  4  Port, 

taken   by  the  city  which  were  legally  (Ala.)  207;  Ellis  v.  Burden,  1  Ala.  458; 

necessary  to  make  the  conditions  of  the  Magruder  v.  Campbell,  40   Ala.   611; 

deed  effectual  as  a  contract   binding  Iron  Age  Pub.  Co.  v.  Western  Union 

upon  the  city.     Pinkum  v.  Eau  Claire,  Tel.  Co.,  83  Ala.  498.    Compare  Ashurst 

81  Wis.  301.  v.  Peck,  ioi  Ala.  499. 

1.  Stanton  v.  Singleton,  (Cal.  1898)  California, — Stephens  v.  Soule,  83 
54  Pac.  Rep.  587;  Sundback  v.  Gilbert,  Cal.  438. 

8  S.  Dak.  359.  Illinois.  —  Hull  v.  Peer,  27  111.  312. 

"Executed"     or     "Subscribed."  —  A  Indiana,  —  Hauser  v.  Roib,  37  Ind. 

complaint  is  not  bad  for  the  reason  that  89;  Slarkey  v.  Starkey,  136  Ind.  349; 

it  avers  that  the  agreement  for  the  sale  Waymire  v.  Waymire,  141  Ind.  164. 

of  lands  was  "  executed  "  by  the  party  Maryland. — Semmes  v.  Worthington, 

making  it,    instead   of   averring    that  38  Md.  298;  Fardy  v.  Williams,  38  Md. 

it  was '*  subscribed"  by  him.    Cheney  493;    EUicott    v.   White,   43   Md.    145; 

v.  Cook,  7  Wis.  413.  Light  St.  Bridge  Co.  v.  Bannon,  47  Md. 

2.  Harding  v.   Parshall,  56  111.  219;  129;  Carswell  v.  Walsh,  70  Md.  504. 
Hanchett  v.  McQueen,  32  Mich.  22.  Michigan.  —  Wright  v.    Wright,   31 

Under  such  an  aveiment  it  must  be  Mich.  380. 

proved  that  the  contract  was  valid  and  Montana.  —  Mayger     v.     Cruse,    5 

made  by  an  .authorized  agent.     Han-  Mont.  485. 

chett  v.  McQueen,  32  Mich.  22.  New  Jersey.  — Lokerson  v.  Stillwell, 

8.  Roby  v.  Cossitt,  78  111.  638;  Drake  13  N.  J.  Eq".  357;  Price  v.  McKay,  53 

v.    Barton,    18   Minn.   462;  Benton  v.  N.  J.  Eq.  588. 

Schulte,    31    Minn.   312.     See    article  New     York.  —  Harris    v.    Knicker- 

Principal  and  Agent,  vol   16,  p.  900.  backer,  5  Wend.  (N.  Y.)  638;  Schiffer 

Allegations  Sufficient  After  Judgment,  v.  Lauterbach.  7  N.  Y.  App.  Div.  223. 

—  A  complaint  alleging  that  the  agent  North    Carolina.  —  Mallory   v.    Mal- 

had  written  authority  to  sell  on  certain  lory,  Busb.  Eq.  (N.  Car.)  80. 

specified  terms,  or  such  modifications  Pennsyhania.  —  Parker's  Estate,  19 

thereof  as  the  owner  should  thereafter  Pa.  Co.  Ct.  347,  6  Pa.  Dist.  139. 

accept,  and  that  on  a  certain  day  there-  Texas.  —  Gaskins  v.  Peebles,  44  Tex. 

after  the  agent,  in  pursuance  of  such  390;  Ward  v.  Stuart,  62  Tex.  333;  Byars 

authority,   M  effected   a  sale  "    to  the  v.  Thompson,  80  Tex.  468. 

plaintiff  upon  the  terms  set  out  in  the  See    generally    article    Contracts, 

written  contract,  is  sufficient  after  judg-  vol.  4,  p.  916  et  sea. 

ment.     Drake  v.  Barton,  18  Minn.  462.  Exception  to  Rule  —  Term*  Unknown. — 

4.  Fitzpatrick  v.  Engard,  4  Pa.  Dist.  A  bill  is  not  demurrable  for  failure  to 
87,  affirmed  175  Pa.  St.  393;  Fisher  v.  state  particulars  of  the  contract,  where 
Bowser,  41  Tex.  222.  it  alleges  that  both  of  the  original  par- 

5.  Harding  v.  Parshall,  56  III.  219.  ties  to  the  contract  are  dead,  and  that 

6.  Alabama.  —  Aday    v.    Echols,    18  the  complainant  has  no  knowledge  as 
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so  as  to  enable  the  court  to  see  that  the  contract  is  one  which  it 
is  equitable  and  just  specifically  to  enforce ; l  and  such  allegation 
must  be  made  with  distinctness  and  certainty.*  The  contract 
must  not  appear  from  the  bill  to  be  vague,  uncertain,  or  ambig- 
uous.3 Uncertainty  or  indefiniteness  in  portions  of  the  contract 
alleged  will  riot  render  the  bill  demurrable  where  there  is  no 
uncertainty  in  regard  to  the  stipulation  which  it  is  sought  to 
enforce  and  no  relief  is  asked  as  to  the  indefinite  portions.4  It  is 
perfectly  proper  to  set  out  a  contract  in  hcec  verba*  But  the  con- 
to  such  omitted  facts.  Peck  v.  Ashurst,  Light  St.  Bridge  Co.  v.  Bannon,  47  Md. 
108  Ala.  429.  129. 

What  Hurt  Be  Alleged.  — The  bill  Aider  by  Verdict.  —  Where  the  allega- 
must  show  the  contract,  including  the  tions  were  loose  and  vague,  not  clearly 
consideration,  date,  terms,  and  stipu-  setting  forth  any  contract,  but  from 
lations.  Gastrins  v.  Peebles,  44  Tex.  the  evidence  the  jury  found  a  contract 
390.  and  a  decree  was  made  for  specific  per- 

Averments  as  to  stipulations  not  con-  formance,  it  was  held  that  such  decree 
tained  in  the  contract  should  be  stricken  would  not  be  set  aside  on  account  of 
out.  Zeringue  v.  Texas,  etc.,  R.  Co.,  the  defects  in  the  petition.  Despain 
34  Fed.  Rep.  239.  v.  Carter,  21  Mo.  331. 

Sale  by  Agent.  —  A  bill  which  alleges  a  8.  Agard  v.  Valencia,  39  Cal.  292. 
sale  by  the  defendant's  agent  and  also  See  also  Wright  v.  Wright,  31  Mich, 
the  terms  upon  which  such  agent  was    380 

authorized  to  sell  is  demurrable  if  it  Where  the  Contract  Alleged  Is  TJneer- 
fails  to  show  a  contract  of  sale  such  as  tain,  a  decree  for  specific  performance 
the  agent  was  authorized  to  make,  cannot  be  rendered.  Piatt  v.  Stoning- 
Stephens  v.  Soule,  83  Cal.  438.  ton  Sav.  Bank,  46  Conn.  476. 

1.  Light  St.  Bridge  Co.  v.  Bannon,  Where  the  Complaint  Sets  Ont  a  Copy 
47  Md.  129.  See  also  Agard  v.  Valen-  of  the  Contraot  upon  which  the  action  is 
cia,  39  Cal.  292.  brought,  and  such  contract  is  ambigu- 

2.  Deflniteness  and  Certainty.  —  Ma-  ous  or  uncertain  upon  its  face,  the 
gruder  v.  Campbell,  40  Ala.  611;  Iron  pleader  should  put  some  definite  con- 
Age  Pub.  Co.  v.  Western  Union  Tel.  struction  upon  it  by  averment,  or  the 
Co.,  83  Ala.  498;  Waymire  v.  Way-  complaint  will  be  demurrable  for 
mire,  141  Ind.  164;  Semmes  v.  Worth-  ambiguity.  Durkee  v.  Cota,  74  Cal. 
ington,  38  Md.  298;  Fardy  v.  Williams,     313. 

38  Md.  493;  Light  St.  Bridge  Co.  v.  Certainty  a*  to  Time  of  Performance.  — 

Bannon,  47  Md.  129;  Carswell  v.  Walsh,  A  contract  to  con  /ey  when  the  promisor 

70  Md.  504;  Despain  v.  Carter,  21  Mo.  shall  "  get  in   better  financial  circum- 

33T.  stances  "  is  not  so  vague  and  indefinite 

Qualification    of   Bole. —  Ordinarily,  as  to  the  time  when  the  conveyance  is 

the  purchaser  or  some  one  in  privity  to  be  made  as  to  render  a  complaint 

with   him   files  the  bill,  and  in  such  setting  up  such  contract  insufficient  on 

cases  courts  require  that  the  terms  of  demurrer.      Starkey   v.    Starkey,    136 

the  contract  shall  be  fully  and  particu-  Ind.  349. 

larly  stated,  so  as  to  appear  to  possess  4.  Price  v.  McKay,  53  N.  J.  Eq.  588. 

all  the  elements  of  fairness  and  mutu-  5.  Durkee  v.  Cota,  74  Cal.  313.     See 

ality.     But  in  a  case  where  the  com-  also  article  Contracts,  vol.  4,  p.  916. 

plainants  are  strangers  to  the  contract,  It  is  more  consistent  with  the  mode 

as  where  the  bill  is  in  the  nature  of  a  of  pleading  prescribed  in  the  Practice 

creditor's  bill,  the  complainants,  not  Act  to  declare  on  contracts  in  h<rc  verba. 

having  had  full  knowledge  of  its  terms,  Joseph  v.  Holt,  37  Cal.  250,  where  the 

ought  not  to  be  denied  relief  because  court  said:  "  The  instrument  which  is 

they  have  not  fully  set  out  the  terms  thus  adopted  as  a  part  of  the  complaint 

of  the  contract,  especially  where  the  must  show   upon    its   face,    in   direct 

defects  in  the  averments  may  be  sup-  terms,    and    not    by    implication,   all 

plied  by  proof  and  there  is  no  doubt  as  the  facts  which  the  pleader  would  have 

to  the  land  embraced  in  the  contract,  to  -allege  under  the  former  mode  of 
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tract  rhay  be  declared  on  itt  accordance  with  its  legdl  effect,* 
though  cafe  must  be  taken  to  state  the  legal  effect  correctly,  in 
ordef  to  avoid  a  variance.* 

(fc)  Variance.  —  There  must  be  ho  substarttial  variance  between 
the  contract  averred  in  the  bill  and  the  contract  proved  by  the 
evidence.3  The  rule  has  becti  stated  irl  even  stronger  terms,  and 
it  hds  been  said  that  the  plaintiff  tnust  prove  the  identical  Contract 
alleged.4  But  the  better  opiriion  dnd  weight  of  authority  support 
the  rtile  afc  first  stated.  The  variance  must  be  material  or"  it  will 
not  be  fatal.*     Various  illustrations  of  material  and  immaterial 


pleading  by  averment."     Quoted  with  New    York.  —  Forsyth    v.   Clark,   $ 

approved  in    Durkee  v.  Cota,   74  dal.  Wend.  (N.  Y.)637;  Harris  v.  Kntcker- 

313.  backer,  5  Wend.  (N.  Y.)638j  Byrne  v. 

1.  Andrews  v.  Andrews,  28  Ala.  432;  Romaihe,  2  Edw.  IN.  Y.)  445;  Phillip* 

Joseph  v.  Holt,  37  Cal.  250;  New-Barba-  v.  Thompson,  t  Jonns.  Ch.  (N.  Y.)  131. 

does  toll  Bridge  Co.  v.  Vreelarid,  4  N.  Oregon.  —  Dodd  v.  Home  Mat.  InSi 

J.   Eq.   157;    Phillips   v.   Herndon,   78  Co.,  22  Oregon  $. 

Tex   378.     See  generally  atticle  Con-  Tennessee.  —  Neal     v.     Cox.    Peek 

tracts,  vol.  4,  p.  916.  (Tenn.)  443.    But  see  Crow  t>.  Blythg, 


2.  See  infra,  VII.  4.  c.  (2)  (b)  Vari- 
ance. 

3.  Alabama.  —  Goodwin  v.  Lyon,  4 
Port.  (Ala.)  297;  Aday  v.  Echols,  18 
Ala.  353;  Ellis  v.  Burden,  I  Ala.  458; 
Sims  v.  McEwah,  27  Ala.  18A;  Andrews 
v.  Andrews,  28  Ala.  432;  Williams  v. 
Barnes,  28  Ala.  613;  Swift  v.  Swift.  36 
Ala.  147;  Ellerbe  v.  Ellerbe,  42  Ala. 
64.3;  Johnston  v.  Jones,  85  Ala.  286; 
Price  v.  Dell,  91  Ala.  180;  Homan  v. 
Stewart,  103  Ala.  644. 

Colorado.  —  Gel  wicks  v.  Todd,  24 
Colo.  494- 

Delaware.  —  McFarland  v.  Reeve,  5 
del.  Ch.  118. 

Georgia.  —  Rives  v.  Lamar,  94  Ga. 
186. 

Illinois.  —Taylor  v.  Merrill,  55  III. 
52;  Tiernan  v.  Granger,  65  III.  351; 
Cronk  v.  Trumble,  66  III.  428;  Lyman 
v.  Gedney,  114  III.  388. 

Maryland.  —  Semmes  v.  Wo r thing- 
ton,  38  Md.298;  Fardy  v.  Williams,  38 
Md.  493;  EMicottv.  White,  43  Md.  145; 
Carswell  v.  Walsh,  70  Md.  504. 


3  Hayw.  (Tenn.)  256. 

Texas.  —  Phillips  v.  H«rndott,  78 
Tex.  378. 

Virginia.  —  Anthony  v.  Leftwich,  5 
kand.  (Va.)  238. 

t/niied  States.  —  Farrington  v.  'fouf- 
telott,  39  Fed.  feep.  738. 

The  Bulb  la  the  flame  whether  the  con- 
tract relates  to  realty  or  to  personalty. 
Tiernan  v.  Granger,  65  111.  35L 

4.  McFarland  v.  Reeve,  5  Del.  Ch. 
118. 

"A  party  cannot  set  out  one  contract 
in  his  bill  and  yet  obtain  relief  OH 
anolher  and  different  one  shown  by  thfe 
evidence."   Taylor  v.  Merrill,  55  111.  55*. 

5.  See  infra,  VII.  8.    Variance. 

An  Immaterial  Variance  between  the 
contract  averred  in  the  bill  and  the  con- 
tract admitted  by  the  answer  will  not 
prevent  a  decree  for  specific  perform- 
ance. Ashmore  c.  Evans,  n  N.  J. 
£q.  151. 

A  slight  variance  In  proof  from  the 
agreement  alleged  in  the  bill  will  be 
disregarded  where  the  defendants  dd 


Massachusetts.  —  Buck  v.  Dowley,  16  not  attempt  to  disprove  the  agreement 

Gray  (Mass.)  555.      Compare   Park  v.  alleged,  and  say  in    their  answer  that 

Johnson,  4  Allen  (Mass.)  259.  they  are  willing  to  yield  to  any  agree- 

Minnesota.  —  Slingerland  v.  Slinger-  ment  which  the  plaintiff  shall  establish, 

land,  46  Minn.  100;  Cairncross  v.  Mc-  Zane  v.  Zane,  6  Munf.  (Va.)  406. 

Grann,  37  Minn.  130.  In  Indiana  the   variance  must  havt 

New  Hampshire.  —  TiNon  v.  Tilton,  actually  misled   the  adverse  party  to 


9  N.  H.  385. 

New  Jersey.  —  New-Barbadoes  Toll 
Bridge  Co.  v.  Vreeland,  4  N.  J.  Eq. 
157;  Ashmore  v.  Evans,  11  N.  J.  Eq. 
151;  Lokerson  v.  Still  well,  13  N.  J.  Eq. 

357. 


his  prejudice,  or  it  is  immaterial. 
Farley  v.  Eller,  29  Ind.  322,  holding 
that  il  is  not  error  to  refuse  to  instruct 
the  jurors  that  they  must  be  satisfied 
that  the  plaintiff  made  the  identical 
contract  set  forth  in  the  complaint. 
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variances  with  respect  to  the  terms  of  the  contract  are  set  out 
below  in  the  notes.1  An  amendment  to  make  the  allegation  of 
thfc  contract  in  the  bill  conform  to  the  contract  proved  by  the 

Bole  as  to  Materiality  of  Averments.  —  Roanoke,  oo  Va.  77. 
Where  the  bill  charged  thai  trie  con-  Where  the  alleged  contract  was  that 
tract  was  maae  by  one  of  the  defend-  the  plaintiff  should  execute  his  note 
ants  as  agent  of  the  ancestor  of  the  for  one-half  of  the  purchase  money  of 
complainants,  but  the  answer  averred  two  lots  bought  by  the  defendant,  that 
that  the  contract  was  made  by  that  de-  the  two  lots  should  be  equally  divided 
fendani  for  himself,  arid  that  the  ances-  by  an  east  and  west  line,  and  that 
tdr  of  the  complainants,  by  subsequent  each  party  should  immediately  enter 
agreement  with  him,  bourid  himself  to  into  possession  of  his  Half,  while  the 
pay  the  purchase  money,  it  was  held  proof  showed  that  the  contract  con- 
that  specific  performance  might  be  de-  tained  the  additional  stipulation  that 
creed;  for  the  resdlt,  that  is,  the  decree,  whenever  either  of  them  wished  to 
would  be  the  same  in  either  case.  Neal  sell,  the  other  should  have  the  prefer- 
v.  CoX(  Peck  (Tenn.)  443,  the  court  ence  or  refusal,  the  variance  was  held 
paying:  "  The  cases  put  in  the  books  fatal.  Williams  v.  Barnes,  28  Ala. 
where  the  court   would   not  grant  a  613. 

specific  execution  of  the  contract,  be-  An  allegation  of  a  parol  agreement 

cause  the  contract  set  but  in  the  bill  for  the  delivery  of  a  new  policy  of  in- 

was  different  frord  that  admitted  in  the  su ranee  is  not  supported  by  evidence 

answer  or  made  out  by  the  proof,  were  tending  to  show  a  renewal  of  a  former 

cases   where    the   result   would    have  policy.     Dodd  v.  Horde  Mut.  Ins.  Co., 

been    different;    that    is,    the    decree  22  Oregon  3. 

would  have  been   different;     *    *    *  Variance  in  Date  of  Contract.  —  Where 

but  id  the  case  before  the  eodri  the  it  was  alleged  that  the  contract  was 

decree    will     be    the    same    whether  made  on  September  30,  1885,  and  the 

we  execute    the    agreement    set    out  proof   showed  that  the   contract   was 

in   ihe   bill  or  that    admitted   in   the  made  on  September  30,  1886,  the  vari- 

answer."  ance  was  fatal.     Johnston  v.  Jones,  85 

1.  Fatal  Variances.  —  Whefe  the  bill  Ala.  286. 

alleges  that  under  the  cdntract  the  pay-  Immaterial  Variances.  —  In  a  contract 

ments  were  to  be  made  in  five  equal  for  the  conveyance  of  land  the  time, 

annual    instalments,    and    the    proof  place,  and   mode  of  payment  are  not 

shows  that  they  were  to  be  made  in  considered  matters  of  substance,  un- 

four  or  five  equal  annual  instalments,  less  by  the  express  stipulations  of  the 

and  it  appears  that  part  of  the  pur-  parties  they  are  declared  to  be  so,  or 

chase  money  is  still    unpaid,  a  decree  unless,  from  the  special  nature  of  the 

for  specific   performance    is   properly  case  and  the  necessary  intention  and 

refused.     A  day    v.    Echols,    18    Ala.  understanding    between    the    parties, 

353.  they  must  be  deemed  material.    The  re - 

A  bill  alleging  a  contract  to  pay  the  fore,  where  on  a  bill  for  specific  per- 
ptirchase  money  in  seven  years,  with  formance  of  a  parol  agreement  for  the 
Interest,  is  not  supported  by  proof  or  purchase  and  conveyance  of  lands  the 
the  admission  of  a  contract  to  pay  the  contract  as  proved  varied  in  these  par- 
consideration  in  seven  years,  without  ticular?  from  that  set  out  in  the  bill, 
interest.  Harris  v.  Knickerbocker,  5  but  corresponded  in  other  respects,  the 
Wend.  (N.  Y.)  638.  variance    was    held    to    be    immate- 

Proof  that  an  entire  tract  of  land  was  rial.      Bomier    v.   Caldwell,   8    Mich, 

the.   subject-matter    bf    a    parol    gift  463. 

which  it   is   sought  to  enforce   upon  No   variance   is  constituted  by  the 

the  ground  of  valuable  improvements  fact  that  the  contract  as  set  out  in  the 

made  on  the  faith  of  the  gift  will  not  bill  purports  to  have  been  made  be- 

support   an  allegation  of  a  gift  of  a  tween  the  parties  to  the  bill,  while  the 

definite   part   of  the   tract.     Rives   v.  contract  produced  appears  to  have  been 

Lamar,  94  Ga.  186.  made  between  the  complainants  and 

An  averment  of  a  contract  to  sell  many  others  besides  the  defendant,  if 

land  in  fee  is  not  supported  by  proof  of  the  contract  is  several.     New-Barba- 

a  contract  to  sell   the  right   to  erect  does  Toll  Bridge  Co.  v.  Vreeland,  4  N. 

*  building   on  such    land.      Beal   v.  J.  Cq.  157. 
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evidence  should  be  allowed  where  such  amendment  will  not 
operate  as  a  surprise  upon  the  defendant.1  Where  the  answer 
sets  forth  an  agreement  different  from  that  stated  in  the  bill,  the 
plaintiff,  in  order  to  avail  himself  of  it  as  the  foundation  of  a 
decree,  must  amend  his  bill  so  as  to  state  it.*  Where  the  vari- 
ance is  immaterial,  it  is  not  error  to  decree  specific  performance 
without  amending  the  bill.8 

(3)  Varying  Terms  of  Contract.  —  The  bill  may  allege  that  a 
term  was  omitted  from  the  contract  by  mistake,  and  upon  proof 
of  such  fact  the  contract  may  be  reformed  and  specifically  exe- 
cuted.4    Where  the  bill  seeks  to  contradict  or  vary  a  written 

The  averment  of  a  contract  to  con-  Cairn  cross  v.  McGrann,  37  Minn.  130; 

vey  "  in  fee  simple  by  warranty  deed"  Harris    v.     Knickerbacker,   5    Wend, 

is   supported   by   proof  of  a  bond  to  (N.  Y.)  638. 

make  "  a  good  and  valid  deed  in  com-  Aniwer  Rebutting  Inferenoe of  Surprise, 
mon  form,"  because  the  legal  effect  in  — Averments  in  the  answer  showing 
each  case  is  the  same.  Phillips  v.  that  the  parties  understood  the  con- 
Hern  don,  78  Tex.  378.  iract  in   the  sense  proved   by  the  evi- 

A  failure  to  prove  an  alleged  stipu-  dence  are  sufficient  to  show  that  such 
lation  of  the  contract  which  the  law  an  amendment  will  not  operate  as 
would  imply  from  the  contract  without  a  surprise  upon  the  defendant.  Gel- 
express  stipulation  is  not  a  variance,  wicks  v.  Todd,  24  Colo.  404,  citing  22 
Andrews  v.  Andrews,  28  Ala.  432,  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.) 
wherein  the  bill  alleged  an  agreement  1076  et  seq. 

by  the  husband  to  settle  property  on  2.  Varianoe  Between  Bill  and  Aniwer. 

his  wife  for  her  sole  and  separate  use,  —  Buck  v.  Dowley,   16  Gray  (Mass.) 

and  the  evidence  failed  to  show  that  557;  Byrne  v.  Romaine,  2  Edw.  (N.  Y.) 

the  words  "  her  sole  and  separate  use  "  445.      See    also    Harris    v.    Knicker- 

were  used,  and  it  was  held  (hat  there  backer,  5  Wend.  (N.  Y.)  638  [reversing 

was  no  variance.  1  Paige  (N   Y.)  209],  and  article  Bills 

Where  the  bill  alleged  a  contract  to  IN  Equity,  vol.  3,  p.  358. 

convey  a  certain  described  city  lot,  but  In  order  to  raise  the  question  whether 

the  proof  showed  a  purchase  of  only  a  the  plaintiff  is  entitled  to  a  specific  per- 

part  of  such  lot,  it  was  held  that  the  formance  according  to  the  contract  as 

variance  was  not  fatal  to  a  decree  of  alleged  by  the  defendant,  the  dispute 

specific  performance.    Homan  v.  Stew-  being  as  to  the  description  of  the  land 

art,  103  Ala.  644.  to  be  conveyed,  the  plaintiff  must  aver 

Where  the  owners  of  several  distinct  that  he  is  willing  and  has  offered  to 

parcels  of  land  severally  agree  by  one  accept  a  deed  for  the  land  according  to 

written  instrument  to  convey  their  re-  the  line  as  the  defendant  says  he  un- 

spective  lots  to  the  same  person,  in  a  derstood  it  was  to  be  run,  and  that  he, 

bill  by  the  vendee  against  one  of  such  the  plaintiff,  has  offered  to  perform  his 

owners  it  is  not  a  variance  to  set  out  part  of  the  contract  as  it  was  under- 

the  agreement  as  made  between  the  stood  by  the  defendant,  and  to  release 

complainant  and  the  defendant,  saying  and  acquit  him  of  all  further  claim, 

nothing  as  to  the  others.     New-Barba-  Richardson  v.  Godwin,  6  Jones  Eq.  (N. 

does  Toll  Bridge  Co.  v.  Vreeland,  4  N.  Car.)  229,   wherein   the  bill   was  dis- 

J.  Eq.  157.  missed  without  prejudice. 

Where  the  contract  averred  was  one  8.  Lyman  v.  Gedney,  114  111.  388; 

to  convey  certain  land,  "  together  with  Cairncross    v.     McGrann,    37    Minn, 

all  appurtenances  thereto  belonging,"  130 

and   the    evidence    showed    that    the  4.  Popplein  v.   Foley,  61   Md.    381. 

parties  intended  that  the  water  right  But  see  D wight  v.  Pomeroy,  17  Mass. 

was  to  be   conveyed   with   the   land,  328;  Park  v.  Johnson,  4  Allen  (Mass.) 

which  was  of  little  value  without  the  259.     See  generally  article  Rescission, 

water,  there  was  no  substantial  vari-  Cancellation,  and  Reformation  of 

ance.      Gelwicks    v.    Todd,    24   Colo.  Contracts,  vol.  18,  p.  773  et  seq. 

494-  Fraud,  Accident,  or  Mistake  must  be 

1.  Gelwicks  v.  Todd,  24  Colo.  494;  alleged  in  the  bill  to  let  in  parol  cvi- 
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contract  by  parol,  it  is  demurrable  if  such  variation  is  essential  to 
the  plaintiff's  right  to  relief.1  Where  the  agreement  is  of  such  a 
nature  as  to  authorize  the  court  to  correct  any  mistake  which  has 
been  made  therein,  if  the  written  agreement  does  not  in  fact  con- 
tain the  true  agreement  between  the  parties,  the  complainant, 
when  he  wishes  to  introduce  parol  proof  to  correct  it,  should  not 
merely  state  the  agreement  as  it  ought  to  have  been  reduced  to 
writing,  but  he  must  also  state  the  substance  of  the  written  agree- 
ment. And  he  must  show  wherein  it  differs  from  the  one  actu- 
ally made,  so  that  if  the  alleged  mistake  is  denied  in  the  answer, 
the  testimony  may  be  directed  to  the  question  whether  a  mis- 
take has  or  has  not  occurred  in  reducing  the  agreement  to 
writing.* 

(4)  Validity  of  Contract.  —  Where  the  contract  set  out  is  void 
on  its  face,  a  bill  which  does  not  allege  any  facts  tending  to  show 
its  legality  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.3  A  mere  averment  that  the  parties  entered  into 
a  contract  will  be  taken,  on  demurrer,  to  mean  a  valid  legal 
contract.4 

(5)  Consideration.  —  It  is  necessary  to  allege  and  show  to  the 
court  an  adequate  consideration  for  the  performance  of  the  con- 
tract.5    Where  the  contract  is  set  out  in  the  bill,  and  recites  that 

dence  of  a  contemporaneous    under-  torn  v.  Gosden,  1  Ves.  &  B.  165;  Gor- 

standing  and  agreement  between  the  don  v.  Hertford,  2  Madd.  105;  Clarke 

parties,  where  the  contract  is  in  writ-  v.  Moore,  1  Jo.  &  La  T.  723;  and  Clarke 

ing.     Rittenhouse  v.  Tomlinson,  27  N.  v.  Grant,  14  Ves.  Jr.  519. 

J.  Eq.  373.  8.  Piatt  v.  Stomngton  Sav.  Bank,  46 

1.  Park  v.  Johnson,  4  Allen  (Mass.)  Conn.  476;  Clough  v.  Hart,  8  Kan.  487. 
259;  Farrington  v.  Tourtelott,  39  Fed.  See  for  an  illustration  infra,  VII.  4.  c. 
Rep.  738.  (6)  Statute  of  Frauds. 

2.  Coles  v.  Bowne,  10  Paige  (N.  Y.)  Contract  to  Obtain  Lands  from  United 
526.  States.  —  A  court  of  equity  will  not  en- 
Bole  Different  in  Case  of  Defendant. —  force  an  agreement  to  obtain  the  title 

The  plaintiff  cannot,  in  case  of  a  writ-  to  land  from  the  United  States  by  p re- 
ten  contract,  set  forth  such  contract  emption  and  then  convey  the  land  to 
and  then  proceed  to  set  forth  oral  vari-  the  plaintiff,  for  such  an  agreement  is 
ations  and  additions,  and  ask  the  court  in  contravention  of  the  pre-emption 
to  order  a  specific  performance  of  the  laws  of  the  United  States.  Therefore, 
contract  as  thus  modified  by  the  oral  where  the  complaint  did  not  clearly 
evidence.  But  it  is  quite  competent  set  forth  whether  the  title  which  the 
for  the  defendant  to  set  up  a  variation  defendant  agreed  to  obtain,  and  did 
from  the  written  contract,  and  it  will  obtain,  was  a  title  to  the  land  as  lien 
depend  upon  the  particular  circum-  land  or  a  title  under  the  pre-emption 
stances  of  each  case  whether  that  is  to  laws  of  the  United  Slates,  it  was  sub- 
defeat  the  plaintiff's  title  10  have  a  ject  to  a  demurrer  for  ambiguity  and 
specific  performance,  or  whether  the  uncertainty.  Hudson  v.  Johnson,  45 
court  will  perform  the  contract,  taking  Cal.  21. 

care  that    the    subject-matte;  of   this  4.  Sundbackp.  Gilbert,  8  S.  Dak.  359. 

parol  agreement   or  understanding  is  5.  Agard  v.  Valencia,  39  Cal.  292; 

carried  into  effect,  so  that  all  parties  Bruck  v.  Tucker,  42  Cal.  346;  Nichol- 

may  have  the  benefit  of  what  they  con-  son  v.  Tarpey,  70 Cal.  608;  Chadbourne 

tracted  for.     Park  7'.  Johnson,  4  Allen  v.  Stockton  Sav.,  etc.,   Soc. ,  88   Cal. 

(Mass.)  259,  citing  London,  etc.,  R.  Co.  636;  Waymire  v.  Waymire,    141    Ind. 

v.  Winter,  Cr.  &  Ph.  57;  Townshend  v.  164;  Mayger  v.   Cruse,   5  Mont.   485; 

Stangroom,  6  Ves.  Jr.  328;  Ramsbot-  Lokerson  v.  Stillwell,  13  N.J.  Eq.  357; 
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it  is  executed  for  a  valuable  consideration,  this  is  a  sufficient 
allegation  of  such  consideration.1  The  complaint  must  set  forth 
fully  the  nature  and  character  of  the  consideration,  and  an  allega- 
tion that  the  consideration  was  fair  and  reasonable  is  insufficient.* 
A  bill  by  the  vendee  should  allege  the  amount  which  he  agreed 
to  pay  for  the  land.3  A  bill  for  the  specific  performance  of  an 
agreement  by  a  corporation  to  exchange  stock  for  property,  need 
not  aver  that  the  property  was  of  the  value  of  the  stock.4  A  bill 
averring  an  illegal  consideration  is  demurrable.5  A  bill  by  the 
vendor  against  a  purchaser  sh6uld  allege  that  the  defendant 
promised  or  agreed  to  pay  the  consideration.6 

(6)  Statute  of  Frauds.  —  In  pleading  a  contract  within  the 
statute  of  frauds  it  is  not  necessary  to  aver  that  the  contract  was 
in  writing.7     But  where  it  appears  upon  the  face  of  the  bill  that 

Drake  v.  Lanning,  49  N.  J.  Eq.  460;  8,  Tones  v.  Jones,  49  Tex.  683. 

Younger  v.  Welch,  22  Tex.  417;  Gas-  4.  Davenport   v.    Piano   Implement 

kins  v.  Peebles,  44  Tex.  390,  Jones  v.  Co.,  70  111.  App.  161. 

Jones,  49  Tex.  683;  Byars  v.  Thorn p-  5.  Mack  v  Campeau,  69  Vt.  558. 

son,  80  Tex.  468.     See  generally  article  6.  Capehart  v.  Hale,  6  W.  Va.  547, 

Contracts,  vol.  4,  p.  928.  7,  Wakefield  v.  Green  hood,  29  Cal. 

Illustration. —  A  promise  by  one  to  599;  Brennan  v.  Ford,  46  Cal.  8;  Mc- 

make  a  particular   testamentary  dis-  Donald   t.   Mission   View   Homestead 

posiiion  of  property  for  the  benefit  of  Assoc,  51  Cal.  210;  Nunez  v.  Morgan, 

another    is    not     enforceable     unless  77  Cal.  427;  Hunt  v.  Hayt,  10  Colo, 

founded  upon  a  sufficient  consideration.  278;  Benton  v.  Schulte,  31  Minn.  312; 

A  cross-bill  praying  relief,  based  upon  Slingerland  v.  Slingerland,  46  Minn, 

such  a  promise,  was  stricken  out  be-  100;  Wildbahn  v.   Robidoux,    xi    Mo. 

cause  it  failed  to  disclose  such  con-  659;   Mayger  v.  Cruse,  5  Mont.  485; 

sideraiion.     Drake  v.   Lanning,  49  N.  Cozine  v.  Graham,  2  Paige  (N.  Y.)  177; 

J.  Eq.  452.  Coles    v.    Powne,    10    Paige  (N,   Y.) 

Demurrer  for  Inadequacy  of  Consider*-  526;  Hubbell  v.  Courtney,  5  S-.  Car.  87; 

tion.  —  Where  the  bill  alleges  that  the  Sundback  v.  Gilbert,  8   S.    Dak.    359. 

defendant  accepted  the  consideration  See  generally  article  Frauds,  Statute 

named  in  the  contract  and  fraudulently  Of,  vol.  9,  p.  700. 

executed  a  conveyance  which  by  fraud  Contra  —  Indiana,  —  Where  there  is 

of  the  defendant  failed  to  include  all  no  allegation  that  the  contract  was  in 

the  land  covered  by  the  agreement  to  writing,  the  presumption  is  that  it  was 

convey,  a  demurrer  upon  the  ground  in  parol,  and   the  pleading  is  bad  on 

of  inadequacy  of  consideration  will  not  demurrer.     Waymire  v.  Waymire,  141 

lie.     Nicholson  v.  Tarpey,  70  Cal.  608.  Ind.  164,  citing  Langford  v.  Freeman, 

1.  Younger  v.   Welch,  22  Tex.  417;  60  Ind.  46;    Goodrich  v.  Johnson,  66 
Byrs  v,  Thompson,  80  Tex.  468.  Ind.  258;  and  Carlisle  v.  Brennan,  67 

2.  Park  v.  Johnson,  4  Allen  (Mass.)  Ind.  12. 

259;  Mayger  v .  Cruse,  5  Mont.  485.  "  When    the     pleading    alleges    an 

An  allegation  that  the  plaintiff  paid  agreement  which  would  be  within  the 

for  the  land,  a  conveyance  of  which  is  statute  of  frauds  unless  in  writing,  it 

sought,  "  with  certain  houses  and  lots,  will  be  presumed  to  be  a  written  agree- 

*    *    *     which    was   a   valuable   and  ment,  and  if  denied,  such  an  one  must 

good    consideration,"    is    insufficient  be  proved.     1  Moak's  Van  Samvoord's 

upon    general    demurrer,    where    no  Pleadings,    206.   674.     It  is  now  well 

agreement    between     the     parties    is  settled  in  this  country  that,  in  a  suit 

alleged  for  payment  in  that  manner,  at   law   or   in  equity   upon  a  contract 

Waymire  v.  Waymire,  141  Ind.  164.  affected  by  the  statute  of  frauds,  the 

The  bill  need  not  set  forth  that  part  declaration  or  bill  will  be  sufficient  if 

of  the  consideration  which  was  omitted  it  allege  a  contract  generally,  without 

in  the  written  contract.     Park  r.  John-  stating  whether  it  is  in  writing  or  not. 

son,  4  Allen  (Mass.)  259.  Browne  on  Stat,  of  Frauds,  §  505.    The 
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the  contract  is  not  in  writing,  and  nothing  is  averred  to  take  the 
case  out  of  the  statute,  advantage  of  the  statute  may  be  taken 
by  demurrer.1  A  bill  averring  an  oral  contract  for  the  convey- 
ance of  real  estate  and  also  averring-  part  performance  is  good  on 
demurrer,*     But  in  such  case  the  acts  relied  upon  as  constituting 

statute  of  frauds  has  not  altered  the  plainant  in  the  bill  shows  a  contract 
rules  of  pleading  in  law  or  equity.  A  not  in  writing,  and  so  expressly  de- 
declaration  on  a  promise  which,  though  6cribes  it,  the  defendant  may  demur; 
oral  only,  was  valid  by  the  common  and  unless  the  facts  set  forth  in  the  bill 
law  may  be  declared  on  in  the  same  are  sufficient  to  withdraw  the  contract 
manner  since  the  statute  as  it  might  from  the  operation  of  the  statute,  the 
have  been  before.  The  writing  is  demurrer  must  prevail."  Chambers 
matter  of  proof  and  not  of  allegation,  v.  Lceompte,  9  Mo.  $75,  citing  Cozine 
Price  v.  Weaver,  13  Gray  (Mass.)  373."  v.  Graham,  2  Paige  (N.  Y.)  177. 
Sweetland  v.  Barrett,  4  Mom.  217.  Affirmative    fhowing    of    Insufficient 

Orpsa-oomplaint.  —  The  rule  stated  in  Memorandum  in  Writing. —  In  Benton 

the  text  applies  as  well  to  a  cross-corn-  v.    Schulte,    31    Minn.   312,   the   bill, 

plaint   as  to  an    original    complaint,  which  was  for  the  specific  performance 

Nunez  v,  Morgan,  77  Cal.  427.  of  a  contract  to  assign  a  lease  of  real 

Exaeptioa  to  Bule. —  Where  the  con-  estate,  alleged  the  contract  generally, 

tract  must  be  in  writing  in  order  to  and  then  alleged  that  a  memorandum 

confer  jurisdiction  upon  the  court,  it  of  the  contract  aras  made  in  writing,  in 

must  be  alleged  that  it  was  in  writing,  which  the  consideration  was  expressed, 

Cory  v.  Hyde,  40  Cal,  469,  cited  in  Rea-  and  which  was  signed  by  the  duly  au« 

gan  v.  San  Francisco.  75  Cal.  255.  thorized  agent  o,  the  defendant,  but 

1.  Illinois.  —  Cloud  v.  Greasley,  125  did   not  allege    the    contents  of    the 

111.  313;  Walker  v.  Ray,  in  III.  315.  memorandum  or  the    manner  of   its 

Kansas. — Clough  ».   Hart,  8  Kan.  execution.     It  was  held  that  the  com- 

487.  plaint  did  not  show  affirmatively  that 

Maine.  —  Farnham  v,  Clements,  51  no  sufficient  memorandum  was  made 

Me.  426,  in  writing  to  fulfil  the  requirements  of 

Massachusetts.  —  Slater  v.  Smith,  117  the  statute  of  frauds. 

Mass,  96;  Walker  v,  Locke,  5  Cusb,  2.  Arguello  v.  Edinger,  10  Cal.  150; 

(Mass.)  90;  Slack  v.  Black,  109  Mass.  Hunt  v.  Hayt,  10  Colo.  278;  Cloud  v. 

496;  Ah  rend  v.  Odiorne,  118  Mass,  268.  Greasley,  125  111.  313;  Weaver  v.  Ship- 

Minnesota.  —  Benton  v.  Schulte,   31  ley,  127  Ind.526;  SUngerland  v.  Slinger* 

Minn.  312*  land,  46  Minn.  100;  Harris  v.  Knir.ker- 

Missouri. — Chambers  v.  Lecompte,  backer,  5  Wend.  (N.  Y.)  638. 

9  Mo,  575.  Demurrer  as  Admission.  —  Although  a 

New  /ersey.  —  Va.n   Dyne    v.  Vree-  demurrer  admits  the  facts  of  the  bill, 

land,  11  N.  J.  Eq.  370.  the  agreement  being  in  parol,  the  de- 

New  York,  —  Cowries  v.  Bowpe,  io  fendant  is  entitled  to  the  benefit  of  the 

Paige  (N.  Y.)  526.  statute  of  frauds,  unless  the  part  per- 

United  States.  —  Randall  v.  Howard,  formance  which  is  set  up  to  avoid  its 

2  Black  (U,  S.)  585.  operation  is  of  a  character  to  have  that 

Where  Demurrer  Lies.  —  "  The   first  legal  effect.    The  demurrer  admits  the 

question  which  arises  in  this  case  is  parol  agreement,  and  insists  that  It  is 

whether    the    defendant    can    by  de-  not  such  a  parol  agreement  as   will 

murrer  avail  herself  of  the  benefit  of  avoid  the  operation  of  the  statute  and 

the  6  tat  me  of  frauds.     Where  the  bill  deprive  the  defendant  of  the  benefit  of 

yets  out  the  contract  in  general  terms,  it  as  a  defense.     But  if  the  bill  alleges 

the  presumption  of  law  is  that  it  is  a  such  a  part  performance  as  will  take 

legal  and  valid  contract,  and  therefore,  the  agreement  out  of  the  statute,  the 

if  a  contract  in  relation  to  land,  that  it  demurrer  is  such  an  admission  of  the 

is  in  writing  and  signed  by  the  party  part    performance     as    will    preclude 

to  be  charged  therewith;  consequently,  the  defendant  from  the  benefit  of  the 

If  the  defendant  in  such  case  desires  to  statute.     The  bill  must  state  the  facts 

set  up  the  statute  as  a  defense,  it  must  which  are  relied  upon  as  part  perform- 

be  done  by  a  plea  in  bar,  or  insisted  on  ance.     When  the  facts  are  admitted  by 

in  the  answer.     But  where  the  com-  the  demurrer,  the  court  must  determine 
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a  part  performance  sufficient  to  take  the  case  out  of  the  statute 
must  be  distinctly  and  clearly  stated  in  the  bill  or  complaint.* 
In  the  absence  of  such  allegations  evidence  showing  part  per- 
formance and  valuable  improvements  made  by  the  complainant 
on  the  land  in  controversy  cannot  be  .considered  in  the  cause.* 
Where  it  is  not  alleged  whether  the  contract  was  oral  or  written, 
proof  of  an  oral  contract  and  part  performance  sufficient  to  take 
the  case  out  of  the  statute  of  frauds  is  inadmissible,  unless  such 
acts  of  part  performance  are  alleged.8  Where  possession  is  relied 
on  to  take  the  case  out  of  the  statute,  it  must  be  alleged  that  the 
possession  was  taken  under  the  contract  with  the  knowledge  and 
consent  of  the  vendor.4  Immaterial  variance  between  allegations 
of  the  bill  and  the  proofs  as  to  acts  of  part  performance  will  not 

whether  the  facts  relied  upon  do  con-  An  action  to  enforce  an  oral  contract 

s  tit  me  part  performance.     Van  Dyne  to  convey  land  which  is  void  under  the 

v.  Vreeland,  n  N.  J.  Eq.  370.  statute  of  frauds  is  not  cognizable  in  a 

1.  Alabama.  —  Danforth    v.    Laney,  couri  of  equity  unless  the  facts  alleged 

28  Ala.  274.  make  out  a  case  of  fraud,  which  is  not 

California.  —  Arguello    */.    Edinger,  shown  by  the  mere  fact  that  the  services 

10  Cal.  150;  Frixen  v.  Castro,  58  Cal.  have   been    rendered  (the    considera- 

442;  Fowler  v.  Sutherland,  68  Cal.  414;  tion),  since  an  action  for  the  value  of 

Dorris  v.  Sullivan,  90  Cal.  279.  such  services    will    lie.      Ludwig    v. 

Colorado.  — Hunt  v.   Hayt,  10  Colo.  Bungart,  (Supm.  Cl.  Spec.  T.)26  Misc. 

278.  (N.  Y.)  247. 

Illinois.  —Hull  v.  Peer,  27  111.  312.  2.  Bomier  v.  Caldwell,  8  Mich.  463. 

Indiana.  —  Pearson  v.  East,  36  Ind.  8.  Slingerland     v.    Slingerland,    46 

27;  Moore    v.    Higbee,   45   Ind.   487;  Minn.    100.      See    also    Wildbahn    v. 

Drum  v.  Stevens,  94  Ind.  181.    See  also  Robidoux,  11  Mo.  659. 

Winslow  v.  Winslow,  52  Ind.  8.  4.  Moore    v.   Higbee,  45   Ind.  487; 

Massachusetts.  —  Whelan  v.  Sullivan,  Rucker  v.  Steelman,  73  Ind.  396;  Judy 

102  Mass.  204.  v.    Gilbert,    77    Ind.    96;    Arnold    v. 

Michigan.  —  Bomier  v.  Caldwell,  8  Stephenson,  79  Ind.  126;  Coe  v.  John- 
Mich.  463;  Pe-kham  v.  Balch,  49  son,  93  Ind.  418;  Swales  v.  Jackson, 
Mich.  179;  Bigbee  v.  Bigbee,  50  Mich.  126  Ind.  282;  Waymire  v.  Waymire, 
467.  141  Ind.  164;  Harris  v.  Knickerbacker, 

Minnesota.  — Slingerland  v.  Slinger-  5  Wend.  (N.  Y.)  638. 

land,  46  Minn.  100.  Sufficiency  of   Averment.  —  An  aver- 

New  Jersey. — Van    Dyne   v.    Vree-  ment  that  immediately  upon  making 

land,  11  N.  J.  Eq.  370.  (he  contract  the  plaintiff  "  moved  upon 

New    York.  —  Harris    v.    K nicker-  and  cleared  up,   put  buildings  upon, 

backer,  5  Wend.  (N.  YO638;  Marie  v.  and   other    valuable  and   lasting  im- 

Garrison,  (N.  Y.   Super.  Ct.)  13  Abb.  provements     upon    said    land,"    and 

N.  Cas.  (N.  Y.)  2fo.  "  went  into  possession  of  the  same," 

Where  the  plaintiff  seeks  the  specific  is  not  a  sufficient  allegation  that  the 

performance  of  an  oral  agreement  re-  plaintiff  took  possession   of  rhe  land 

lying   upon    the    peculiar   power  of  a  under  or  pursuant  to  the  terms  of  the 

court  of  equity  to  enforce  his  claim,  contract.     Waymire  v.  Waymire.  141 

the  complaint  must  allege  the  requi-  Ind.  164,  wherein  the  court  said:  "  Had 

site  facts  relied  upon  to  avoid  the  bar  the  language  been  that '  he  went  into 

of  the  statute  and  to  give  jurisdiction  immediate     possession    and    has    re- 

to  the  court.     Marie  v.  Garrison.  (N.  mained  in  possession  of  said  real  estate 

Y.  Super.  Ct.)  13  Abb.  N.  Cas.  (N.  Y.)  under  said  purchase  ever  since  1878, 

210.  and  has  made  permanent  and  lasting 

Sufficiency  of  Averment.  —  An  allega-  improvements  upon  the  same,'  a  very 

tion  that  the  plaintiff  entered  and  made  different  question   would    have    been 

valuable   improvements    is   not   suffi-  presented." 

cient.     Fowler  v.  Sutherland,  68  Cal.  An   averment    that    the    defendant 

414.  took  possession  under  the  contract  is 
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defeat  a  decree,  where  the  merits  are  not  affected.1  A  vendor 
suing  to  enforce  a  written  agreement  for  the  conveyance  of  lands, 
signed  by  himself,  need  not  allege  that  the  defendant's  contract 
or  agreement  to  pay  the  consideration  was  in  writing  and  signed 
by  the  defendant.*  An  offer  to  perform,  contained  in  a  bill  for 
specific  performance,  is  a  sufficient  memorandum  in  writing  to 
take  the  contract  out  of  the  statute  of  frauds.3 

d.  As  to  Limitations  and  Laches.  —  Where  the  bill  is 
prima  facie  subject  to  the  defense  of  laches  or  the  statute  of 
limitations,  facts  rebutting  such  defense  must  be  stated.4 

e.  As  to  Description  of  Property  —  necessity  of  Description. 

—  The  bill  must  describe  the  land  a  conveyance  of  which  it  is 
sought  to  enforce.* 

Sufficiency  of  Description.  —  A  bill  for  specific  performance  of  a  land 
contract  must  describe  the  land  with  such  certainty  that  it  can  be 
identified  beyond  the  possibility  of  future  controversy.6    Where 

equivalent  to  an    averment  that   the  alleged  in  the  bill.     Walker  v.  Ray, 

plaintiff  gave   possession.     Harris   v.  in  111.  315. 

Knickerbacker,  5  Wend.  (N.  Y.)  638.  5.  Alabama.  —  Meyer  v.  Mitchell,  77 

1.  Taft  v.  Tafi,  73  Mich.  502.  Ala.  312;  Price  v.   Bell,  91  Ala.  180; 

The  act  of  part  performance  proved  Homan  v.  Stewart,  103  Ala.  644. 

must    be    of    the     identical    contract  Georgia.  —  Askew  v.  Carr,  81  Ga.  685. 

pleaded  in  the  bill.    Phillips  v.  Thorn p-  Illinois.  —  Mason  v.  Bair,  33  III  194; 

son,  1  Johns.  Ch.  (N.  Y.)  131.  Northrop  v.  Boone,  06  111.  368. 

8.  Capehart  v.  Hale,  6  W.  Va.  547.  Kentucky.  —  Gray  v.   Davis,  3  J.  J. 

3.  Peevey  v.  Haughton,  72  Miss.  918,  Marsh.  (Ky.)  381. 

citing  Sams  v.   Fripp,  10  Rich.  Eq.  (S.  Maryland.  —  Sanderson  v.  Stockdale, 

Car.)  447;  Ives  v.  Hazard,  4  R.  I.  14;  11  Md.  563. 

Evans  v.   Williamson,   79  N.  Car.  86;  Massachusetts.  —  Baker    v.    Hatha- 

Vassault    v.    Edwards,   43   Cal.    458;  way,  5  Allen  (Mass.)  103. 

Ivory   v.    Murphy,    36   Mo.    534;   and  Michigan.  —  Goodenow  v.  Curtis,  18 

Roberts  v.  Griswold,  35  Vt.  496.  Mich.  298;  Fox  v.  Pierce,  50  Mich.  500. 

An  Offer  to  Pay  the  Agreed  Price,  con-  New  Jersey.  —  New   York,   etc..    R. 

tained  in  a  bill  brought  by  the  vendee  Co.  v.  Lawton,  35  N.  J.  Eq.  386;  King 

for  specific   performance  and   signed  v.  Ruckman,  21  N.J.  Eq.  600. 

by  him,  is  sufficient  as  an  offer  to  per-  North   Carolina.  —  Leigh  v.  Crump, 

form;  and  where  the  promise  is  to  pay  I   Ired.    Eq.  (N.   Car.)   299;    Allen    v. 

for  land  in  cotton,  to  be  delivered  at  Chambers,  4  Ired.   Eq.   (N.  Car.)  125; 

certain   times  and   in  certain  quanti-  Mallory   v.    Mallory,    Husb.    Eq.    (N. 

ties,  an  offer  to  perform  by  payment  of  Car.)  So. 

the  money  value  of  the  cotton  at   the  South  Dakota.  —  Sund back  p.  Gilbert, 

time  and  place  specified,  to  be  ascer-  8  S.  Dak.  359. 

tained  by  accounting,  is  sufficient,  and  Texas.  —  Bast  v.  Alford,  20  Tex.  226. 

this  although  the  bill  be  filed  after  the  Land  Constituting  Consideration.  —  But 

time  fixed  for  delivery  of  the  cotton,  it  is  not  necessary  to  describe  other 

Peevey  v.  Haughton,  72  MUs.  918,  cit~  land  which  was  to  be  conveyed  by  the 

ing  Metcalf  v.  Brandon,  58  Miss.  841.  plaintiff  to  the  defendant  as  part  of  the 

4.  Walker  v.  Ray.  in  III.  315;  Lloyd  consideration  for  the  conveyance  by 
v.  Kirkwood,  112  111.  329  {overruling  the  defendant,  where  it  is  alleged  that 
School  Trustees  v.  Wright,  12  111.  432];  the  plaintiff  has  fully  performed  on 
Wright  v.  Leclaire,  4  Greene  (Iowa)  his  part.  Sundback  v.  Gilbert,  8  S. 
420;  McCabe  v.  Mathews,  40  Fed.  Rep.  Dak.  359. 

338,  affirmed  155  U.  S.  550.     See  gen-  6.  Askew  v.  Carr,  81  Ga.  685;  Hecke 

erally  article  Lachbs.  vol.   12,  p.  834  v.  Meyer,  68  111.   App.  65;  Goodenow 

et seq.  v.  Curtis,   18  Mich.   298;    New  York, 

Proof  of  Facts  Excusing  Apparent  Lubes  etc  ,   R.  Co.   v.  Lawton,  35  N.  J.  Eq. 

cannot  be  made  unless  such  facts  are  386;  Allen  v.  Chambers,  4  Ired.  Eq. 
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the  description  in  the  bill  and  the  proofs  is  so  vague  that  the 
court  cannot  describe  the  boundaries  of  the  land  with  certainty, 
a  decree  will  not  be  granted.1  Where  the  description  of  land  in 
the  contract  is  prima  facie  sufficient,  it  is  not  necessary  for  the 
bill  to  allege  that  the  defendant  has  only  one  tract  answering  to 
that  description.* 

Variance.  —  Where  the  bill  misdescribes  the  land,  a  decree  for 
the  plaintiff  will  be  reversed  for  the  variance.3 

Amendment  of  Bill  —  A  misdescription  of  the  premises  in  the  bill 
does  not  estop  the  plaintiff  from  making  a  correct  description  by 
way  of  amendment.4 

Reformation  of  Description.  —  A  mistake  in  the  description  of  the 
premises  may  be  pleaded  and  proved  by  either  party.5 

Falsity  of  Description.  —  Where  the  contract  set  forth  in  the  com- 
plaint contains  a  complete  and  certain  description  on  its  face,  the 
fact  that  the  description  is  false  is  a  matter  of  defense.6 

/.  As  to  Plaintiff's  Title.  —  It  is  not  necessary  that  a  bill 

(N.  Car.)  125;  Vail  v.  Tillman,  2  Wash,  formance. —  In  Weaver  v.  Shipley,  127 

476.  Ind.  526,  it  was  held  that  a  complaint 

Sufficiency  of  Description.  —  Reasona-  was  not   demurrable   because  of   un- 

ble  certainty  in  the  description  is  suffi-  certainty  of  description  in  the  written 

cient.   Starke y  v.  Starkey,  136  Ind.  349.  contract,  the  bill  showing  entry  into 

The   description    must    be  at  least  possession  and  part  performance, 

sufficiently  certain,  that  the  court  may  Agreement  to  Mortgage.  —  A   prayer 

ascertainthe  land  by  ordering  a  survey,  for  specific  performance  of  an  agree- 

Allen   ?'.  Chambers,  4  Ired.  Eq.  (N.  ment  to  give  a   mortgage  cannot  be 

Car.)  125.  granted  where  there  is  no  specification 

The   land   must  be  described    with  of  the  properly,  whether  land  or  per- 

such  accuracy  as  to  enable  the  chan-  sonal  estate,    which  it  was  agreed  to 

cellor  to  decree  its  conveyance.     Gray  mortgage.     Sanderson  v.  Stockdale,  11 

v.  bavis,  3  J.  J.  Marsh.  (Ky.)  381.  Md.  563. 

For  descriptions  of  land  held  suffi-  2.  The  Burden  Is  npon  the  Defendant  to 

cient,  see  Northrop  v.  Boone,  66  111.  plead  in  his  answer  and  prove  by  the 

368;  Goodenow  v.  Curtis,  18  Mich.  298;  evidence  that  he  is  the  owner  of  more 

Baker  v.    Hathaway,  5  Allen  (Mass.)  than  one  tract  answering  the  descrip- 

103;  King  v.  Ruckman,  21  N.J.  Eq.  tion  in  the  contract,  if  he  would  defend 

600.  upon  the  ground  that  the  description 

A  description   by  the  length  of  the  is  insufficient  and  indefinite.     Lente  v. 

sides  and  bearing  trees  is  not  sufficient  Clarke,  22  Fla.  515. 

where  it  is  not  shown  in  the  evidence  3.  Price  v.  Bell,  91  Ala.  180. 

that  the  bearing  trees  are  at  the  place  4.  Mason  v.  Bair,  33  111.  104. 

alleged,  that  being  the  controlling  part  5.  Abbott  v.  Dunivin,  34  Mo.  148. 

of  the  description.     Bast  v.  Alford,  20  Where  the  contract  is  uncertain  in 

Tex.  226.  its  description  of  land  to  be  conveyed, 

A  description  of  land  in  an  amended  and  it  is  sought  to  reform  the  contract 

bill   for    specific    performance  of    an  or  to  aid  the  description' by  extrinsic 

agreement  to  convey  will  be  deemed  evidence,  the  petition  should  allege  all 

sufficient  to  sustain  a  decree,  if  not  im-  the  facts,  and  the  whole  matter  should 

peached,  although  before  the  bill  was  be  settled  in  the  action  for  specific  per- 

amended  the  plaintiff  procured  a  sur-  formance;  the  description  should  not 

vey  without  notice  to  the  defendant,  be  left  to  be  corrected  by  another  action 

the  correctness  of  the  survey  not  being  for  that  purpose.     Bacon  v.  Leslie,  50 

impeached.    Meyer  v.  Mitchell,  77  Ala.  Kan.  494;  Vail  v.  Tillman,  2  Wash. 

312.  476. 

1.  Askew  v.  Carr,  81  Ga.  685.  6.  Williams  v.  Langevin,  40  Minn 

Bill  Showing  Possession  and  Part  Per-    180. 
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for  specific  performance  filed  by  a  vendor  should  show  that  he 
had  a  valid  legal  title  to  the  land  sold,  and  the  bill  is  not  demur- 
rable even  where  it  shows  on  its  face  that  the  plaintiff  has  not  a 
good  legal  title.1  An  averment  that  the  complainants  are  owners 
in  fee  simple  of  the  lands  which  they  contracted  to  exchange  is  a 
sufficient  statement  of  what  the  title  was.*  Specific  perform- 
ance will  not  be  decreed  where  there  is  a  variance  between  the 
title  set  up  in  the  bill  and  the  title  proved  in  the  evidence.* 
Where  a  waiver  of  objection  to  the  title  is  relied  on  as  a  ground 
for  specific  performance  of  the  contract  of  sale,  the  vendor's  bill 
should  be  so  framed  as  to  put  that  question  in  issue,  or  evidence 
to  prove  the  waiver  cannot  be  received.4  Where  the  bill  shows 
on  its  face  that  one  of  the  defendants,  through  whom  the  plain- 
tiff does  not  deduce  his  title,  holds  the  legal  title  to  the  land  in 
controversy,  it  must  also  show  that  the  legal  title  is  subordinate 
to  the  equitable  title  under  which  the  plaintiff  claims,  or  the  bill 
will  be  without  equity  as  against  the  holder  of  the  legal  title.* 
Where  the  bill  is  brought  by  trustees  under  a  will  it  is  sufficient 
to  aver  a  devise  to  executors  in  trust  to  sell,  and  that  the  will  is 
made  so  as  to  pass  real  estate,  without  alleging  a  probate.6 

g.  As  to  Defendant's  Title.  —  A  bill  to  enforce  the  specific 
performance  of  a  contract  to  sell  to  the  complainant  must  aver 
the  defendant's  ownership  of  the  property  at  the  time  when  the 
contract  was  made.7 

The  Bill  Sufficiently  Allege*  Ownership  in  the  defendant  to  be  good  after 
decree  where  it  alleges  that  the  defendant  is  in  possession  and  the 

1.  Tavenoer  v.  Barrett,  21  W.  Va.  plaintiff  need  not  set  out  his  whole 
657;  Vaugbt  v.  Cain,  31  W.  Va.  424.        chain  of  title  in  the  petition.    Michenor 

"The  Bill  Could  Hot  Be  Demurred  To,  v.  Reinach,  49  La.  Ann.  360. 

though  it  appeared  upon  its  face  that  8.  Forsyth  v.  Clark,  3  Wend.  (N.  Y.) 

the  plaintiff  not  only  did  not  have  a  637. 

good  legal  title  to  the  land,  but  that  4.  Page  v.  Greeley,  75  111.  400. 

he  had  no  title,  legal  or  equitable,  to  5.  Cameron  v.  Abbott,  30  Ala.  416. 

a   portion  of  the  land,   and   that  he  6.  Champlin  v.  Parish,  3  Edw.  (N. 

never  could  acquire  a  good  title  thereto,  Y.)  581. 

provided  that  this  portion  was  an  in-  7.  Rice  v.   Bush,  16  Colo.  484;  Wil- 

significant  part  of  the  land  sold,  as  the  Hams  v.  Mansell,  19  Fla.  546,  holding 

court  would  in  such  case  decree  specific  that  the  suit  will  oe  dismissed  if  the 

performance,      with     compensation."  bill  shows  that  the  defendant  has  not 

Vaught  v.  Cain,  31  W.  Va.  424,  quoting  title;  Northrop  v.   Boone,  66   III,  368; 

Tavenner  v.  Barrett,  21  W.  Va.  657.  Ide  v.   Leiser,  10  Mont.  5,  24  Am.  St. 

A  bill  to  obtain  payment  for  land  Rep.    17;    Manton    v.    Ray,    19   R.   I. 

contracted  to  be  sold  is  not  demurrable  423. 

generally  on  the  ground  that  the  com-  It  is  not  necessary  to  allege  that  the 
plainant  does  not  own  the  title  to  all  vendor  had  any  title  to  the  land  a  con- 
the  lands,  but  that  part  of  it  is  in  one  veyance  of  which  is  sought,  where  the 
of  the  defendants;  if  all  the  parties  are  title  to  such  land  was  in  litigation  be- 
in  court  it  is  enough,  and  the  demurrer  tween  the  defendant  and  a  third  per- 
admits  the  truth  of  the  allegations  of  son,  and  the  consideration  for  the 
the  bill  in  this  respect.  Day  v.  Cole,  agreement  tc  convey  to  the  plaintiff 
56  Mich.  294.  was  legal  services  in  the  conduct  of 

2.  Daily  v.  Litchfield,  10  Mich.  29.  such   litigation   to   recover  the    land. 
Averment    of   Chain  of   Title.  —  The  King  v.  Gildersleeve,  79  Cal.  504, 
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proof  shows  ownership.1  Where  the  defendant's  ownership  at 
the  time  of  the  contract  of  sale  is  alleged,  it  is  not  necessary  to 
allege  that  he  is  the  owner  at  the  time  when  the  suit  is  brought.2 

Bill  Agaimt  Heir*.  —  A  bill  against  the  heirs  of  a  deceased  vendor 
for  a  specific  performance  need  not  allege  that  the  ancestor  had 
any  title  to  the  property  which  he  agreed  to  convey.* 

Bill  Against  Married  Women.  —  A  bill  to  enforce  the  specific  perform- 
ance of  a  contract  to  sell  by  a  married  woman  must  fully  and 
clearly  set  out  her  title  so  as  to  show  her  power  to  convey.* 

//.  As  to  Performance  or  Tender  by  Plaintiff  —  Aver- 
ment of  Performance.  —  A  party  asking  a  decree  for  specific  perform- 
ance must  show  that  he  is  not  himself  in  default,  and  that  he  has 
taken  all  proper  steps  towards  performance.5  Performance  of 
the  contract  so  far  as  the  complainant's  obligations  are  involved 
must  be  alleged.*     Where  there  is  no  mutuality  of  remedy,  as 

1.  Northrop  v.  Boone,  66  111.  368.  title  was  perfect  or  imperfect."    Cot- 

Samoienoy  of  Averment.  —  Where  the    trell  v.  Cottrell,  81  Ind.  87. 


allegations  of  the  complaint  were  that  Averment  that  Vendor  Died 

two  certain    persons,    naming    them,  A  bill  for  specific  performance  against 

were  the  equitable  owners  of  certain  the  heirs  of  a  vendor  need  not  contain 

real  estate,  but  that  the  legal  title  stood  an   averment    thai    the    vendor    died 

in  the  name  of  one  only,  it  was  held  seized,  or  that  the  title  is  in  the  de- 

that  the  averment  of  ownership  was  fendants.    Moore  v.  Burrows,  34  Barb. 

sufficient  in   substance    as  against  a  (N.  Y.)  173. 

motion  for  judgment  upon  the  plead-  4.  Freeman   v.  Stokes,  4  W.  N.  C. 

ings.  though  such  averment  might  have  (Pa.)  459. 

been  open  to  a  special  demurrer  or  to  5.  Slaughter  v.  Harris,  1  Ind.  238. 

a  motion  to  make  more  definite  and  6.  Alabama,  —  Bell  v.  Thompson,  34 

certain.     Rice  v.  Bush,  16  Colo.  484.  Ala.    633;    McKleroy    v.    Tulane,   34 

It  is  not  sufficient  to  allege  that  the  Ala.  78. 

defendant,  "  being  or  pretending  to  be  Arkansas.  —  Underhill  v.  Allen,    18 

possessed  of  or  otherwise  entitled  lo  Ark.  466. 

certain  shares  of  stock,"  entered  into  a  California.  —  King  v.   Gildersleeve, 

contract  of  sale,  etc.     But  an  averment  79  Cat.  504;  Wakeham  v.   Barker,  82 

that  the  defendant  was  "possessed  of  Cal.  46;  Lattin  1.  Hazard,  85  Cal.  58; 

and  was  the  owner  of  certain  shares  of  Chadbourne    v.    Stockton   Sav.,   etc., 

stock,  to  wit,  twenty-five  shares  of  the  Soc,  88  Cal.  636;  Swain  v.  Burnelte, 

capital  stock,"  is  a  sufficient  allegation  76  Cal.  299. 

of  the  defendant's  ownership.    Manton  Co  hi  ado.  —  Hunt  v.   Hayt,  10  Colo. 

v.  Ray,  18  R.  I.  672,  19  R.  I.  423.  278;  Meylette  v,  Brennan,  20  Colo.  242. 

2.  Ide  v.  Leiser,  10  Mont.  5,  24  Am.  Illinois.  —  Bates   v.   Wheeler,  2   111. 

St.  Rep.  17.  54;  Doyle  v.  Teas,  5  111.  202. 

8.  Cottrell   v.  Cottrell,   81   Ind.   87;  Indiana.  —  Slaughter    v.    Harris,    1 

Moore  v.   Burrows,  34  Barb.  (N.  Y.)  Ind.  238;  Farley  v.  Eller,  29  Ind.  322; 

173.  Hauser  v.  Roth,  37  Ind.  89;  Martin  v. 

Season  for  Bole.  — "  If  the  appellee  Merritl,    57    Ind.    34;    Harshman    v. 

[complainant]  is  content  with  such  title  Mitchell,  117  Ind.  312. 

as  a  conveyance  from  the  heirs  of  the  Kentucky. —  Davis    v.    Harrison,    4 

deceased  vendor  will  convey,  the  ap-  Litt.  (Ky.)  261;  Deglow  v.  Meyer,  (Ky. 

pellants  should  not  be  allowed  to  pre-  1891)  15  S.  W.  Rep.  875. 

vent  him  from  securing  it.     The  an-  Maryland.  —  Buchanan  v.  Lorman,  3 

cestor  had  bargained  away  all  the  title  Gill  (Md.)  51. 

he  had;  and  whether  that  was  much  Michigan. — Daily  v.   Litchfield,    10 

or  lit  tie,  the  appellee's  contract  vested  Mich.  29;  Bigbee  v.  Bigbee,  50  Mich, 

in  him  a  right  10  have  that  for  which  467. 

he  had  contracted.     It  cannot  be  of  Montana.  —  Fitschen  v.  Thomas,  9 

importance  to  appellants  whether  that  Mont.  52. 
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where  the  consideration  of  a  contract  to  convey  is  personal  ser- 
vices by  the  plaintiff,  it  is  especially  important  for  the  plaintiff 
to  allege  a  substantial  performance  by  him  of  his  part  of  the 
contract.1  Performance  of  conditions  precedent  must  be  alleged, 
as  until  they  have  been  performed  the  plaintiff  has  no  right  to 
call  upon  the  defendant  for  performance  of  his  part  of  the  agree- 
ment.*   Where  payment  is  a  condition  precedent  to  the  right  to 

New  Jersey.  —  New   York,    etc.,    R.  the  contract,  and  that  the  plaintiff  was 

Co.  v.  Lawton,  35  N.  J.  Eq.  386.  a  part  owner  of  and  should   have  a 

New  York.—  Royv.  Willmk,4Sandf.  deed  of  his  interest  in  the  claim,  the 

Ch.  (N.  Y.)  525.  bill  was  held  to  be  sufficient  in  the  ab- 

North   Carolina.  —  Wilson   v.   Line-  scnce  of  a  special  demurrer.     Meylette 

berger,  92  N.  Car.  547.  v.  Brennan,  20  Colo.  242. 

Pennsylvania.  —  Parker's  Estate,  19  Lack  of   Ezaet  Compliance  —  Costs.  — 

Pa.    Co.   Ct.    347,   6    Pa.    Dist.    139;  Where  any  lack  of  eaact  compliance 

Chess's  Appeal,  4  Pa.  St.  52.  with  the  contract  on  the  part  of  the  pur- 

South    Dakota.  —  Sundback    v.   Gil-  chaser  can  be  sufficiently  compensated 

bert.  8  S.  Dak.  359.  by  allowing  costs  to  the  vendor,  while 

United  States.  —  Farrington  v.  Tour-  a  refusal  10  allow  the  specific  perform- 

teloit,  39  Fed.  Rep.  738.  ance   would  cause  irreparable  loss  to 

Mutual  and  Dependent  Covenants.  —  An  the  purchaser,  a  specific  performance 

allegation  of  a  performance  or  of  a  may  properly  be  decreed  in  favor  of 

readiness   to  perform   is   essential   to  the  purchaser  upon  payment  of  costs, 

support  a  decree    where  the  contract  Sheplar  v.  Green,  96  Cal.  218. 

contains  mutual  and  dependent  cove-  The  Tender  of  a  Deed  Kay  Bo  Waived 

nants.      Wilson   v.  Lineberger,  92  N.  by  the  defendant's  taking  possession 

Car.  547.  and  refusing  to  surrender  the  premises 

A  Vendor's  Bill  Most  Allege  that  the  on  demand.      Emmons  v.   Kiger,   23 

plaintiff   would    have   been    ready   to  Ind.  483. 

perform  on  the  day  fixed,  had  it  not  1.  King  v.  Gildersleeve,  79  Cal.  504. 

been  lor  the  vendee's  previous  refusal  Where    specific    performance   could 

to  complete  (he  contract  by  taking  and  not  have    been    enforced  against   the 

paying   for    the    land.     McKleroy    v.  plaintiff,  the  bill  must  allege  full  per- 

Tulane,  34  Ala.  78.  for  man  ce  by  the  plaintiff,  or  it  fails  to 

Covenant    to    Benew  Lease.  —  In    an  state  a  cause  of  action.     Wakeham  v. 

action  10  enforce  tbe  specific  perform-  Barker,  82  Cal.  46. 

ance  of  a  covenant  to  ren;  w  a  lease  the  2.  Arkansas.  — Underbill  v.  Allen,  18 

plaintiff  is  not  bound  to  allege  the  per-  Ark.  466. 

formance  of  his  covenant  to  pay  rent  California.  —  Dodge    v.    Clark,    17 

and  taxes.     Crosby  v.  Moses,  48  N.  Y.  Cal.  586;  Smith  v.  Taylor,  82  Cal.  533; 

Super.  Ct.  146.  Chadbourne  v.  Stockton  Sav.,  etc..  5o- 

Both  Performance  and  Tender.  —  Both  ciety,  88  Cal.  636;  Moritz  v.  Lavelle,  77 

a  tender  of  performance  and  a  full  per-  Cal.  10. 

formance  may  be  alleged  in  the  bill,  Illinois.  —  Bates   v.   Wheeler,  2  III. 

and  it  is  error  to  strike  out,  on  motion  54;  Scott  v.  Shepherd,  8  111.  483;  Doyle 

of  the  defendant,  the  averments  as  to  v.  Teas,  5  III.  202. 

full  performance,  as,  though  the  tender  Kansas.  —  Armstrong  v.  Wyandotte 

might  have   been  sufficient,  (hey  pre-  Bridge  Co.,  McCahon  (Kan.)  166. 

sent  a  stronger  equity.     Swain  v.  Bur-  Kentucky.  —  Deglow  v.  Meyer,  (Ky. 

nette,  76  Cal.  299.  1891)  15  S!  W.  Rep.  875. 

Substitute  Averments.  —  Where  a  bill  Montana.  —  Ducie  v.  Ford,  8  Mont, 

for    the    specific    performance   of    an  233. 

agreement  for  an  interest  in  a  mining  West    Virginia,  —  Low   v.    Heck,    3 

claim,  instead  of  alleging  performance  W.  Va.  680. 

on  the  plaintiff's  part,  alleged  that  at  Illustration  of  Condition  Precedent. — 
a  time  subsequent  to  the  making  of  the  Where  the  consideration  for  the  de- 
contract,  and  when  a  rit^ht  to  a  deed  fendant's  contract  to  convey  at  a 
had  accrued,  if  any,  the  pirties  agreed  certain  price  and  to  give  to  the  plain- 
that  each  of  them  had  kept  bis  part  of  tiff  an  option  for  two  years  to  take  the 
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a  conveyance,  a  bill  to  enforce  a  conveyance  must  allege  payment, 
or  it  does  not  state  a  cause  of  action.*  Where  the  bill  does  not 
allege  performance  it  must  allege  an  excuse  for  nonperformance, 
or  it  will  be  demurrable.* 

Averment  of  Tender.  —  Where  performance  is  not  alleged,  a  tender 
of  performance  or  an  excuse  therefor  should  ordinarily  be  alleged 

so  as  to  show  that  the  plaintiff  is  not  himself  in  default.3    The 

land  at  that  price  was  that  the  plain-  Payment  in  Work.  —  Where  the  plain- 
tiff would  insure  the  property  for  the  tiff  was  to  pay  in  work  for  the  land  a 
defendant's  benefit,  it  was  held  lhat  conveyance  of  which  is  sought,  the 
a  complaint  for  specific  performance  complaint  must  show  how  much  has 
must  allege  that  the  plaintiff  did  insure  been  done,  how  much  has  been  paid  in 
the  property.  Chadbourne  v.  Stockton  that  way,  what  is  the  balance  due,  or 
Sav.,  etc.,  Soc,  88  Cal.  636.  whether  there  is  any  dispute  on  these 

1.  Arkansas.  —  Bonner  v.  Little,  38  points.  Wakeham  v.  Barker,  82  Cal.  46. 

Ark.  397.  Contradictory   Averments.  —  A    com- 

California. —  Dodge  v.  Clark,  17  Cal.  plaint  alleging  in  one  place  that  the 

586;  Chadbourne  v.  Stockton  Sav.,  etc.,  complainants  have  paid  their  share  of 

Soc,  88  Cal.  636.  the  purchase  money,  and  in   another 

Illinois.  —  Ramsey  v.  Liston,  25  111.  place  that  they  are  able  and  willing  to 

114;  Mix  v.  Beach,  46  III.  311.  pay  their  share  if  the  defendant  will 

Michigan.  —  Bigbee   v.    Bigbee,    50  accept  it  and  state  how  much  they  owe, 

Mich.  467.  is  ambiguous,  uncertain, contradictory, 

Mississippi.  —  Harper  v.   Lacey,   62  and  wholly  insufficient.    Duciet/.  Ford, 

Miss.  5;  Nolan  v.  Snodgrass,  70  Miss.  8  Mont.  233. 

794.  Pleading   and    Proof  —  Variance.  — 

Oregon.  —  Manaudas  v.  Heilner,  29  Where  the  bill  avers  that  the  whole  of 

Oregon  222.  the  purchase  money  has   been   paid, 

Texas.  —  Younger    v.     Welch,    22  but  also  offers  to  pay  any  sum  which 

Tex.  417.  may  be  found  to  be  still  due,  the  bill 

Proof  of  Payment  Without  Allegation  may  be  sustained   though  the  proof 

of  Payment  will  not  justify  a  decree,  shows   that  a    part  of    the   purchase 

Harper  v.  Lacey,  62  Miss.  5,  wherein  money  is  still  due.     Mix  v.  Beach,  46 

there  was  a  joint  title  bond  conditioned  111.  311. 

for  performance  on   payment  of  the  The  Bar  of  the  Statute  of  Limitations  is 

purchase    money,    one-half    to    each  not  equivalent  to  payment.     Nolan  v. 

obligor.    The  bill  alleged  that  one-half  Snodgrass,  70  Miss.  794. 

the  purchase  money  had  been  paid  to  Payment  Heed  Hot  Be  Alleged  wheie 

one  obligor,  and  the  evidence  showed  the  bill  contains  a  general  averment 

that  all  the  purchase  money  had  been  that  the  plaintiff  has  duly  performed 

paid.     It  was  nevertheless  held   that  all   the  conditions  of  the  contract  on 

there  could  be  no  decree  for  the  relief  his  part.     Pomeroy  v.   Fullerton,  113 

sought.  Mo.  440. 

Indebtedness  Claimed  as  Payment.  —  In  an  action  to  enforce  the  specific 
Where  the  complainant  would  avail  performance  of  a  contract  to  convey 
himself  of  an  indebtedness  from  the  land,  if  the  obligation  acknowledges 
other  party  to  make  a  payment  which  the  consideration,  and  is  Independent 
would  constitute  performance  on  his  upon  its  face,  no  allegations  or  aver- 
own  part,  he  must  lay  the  proper  ments  are  necessary,  in  order  to  con- 
foundation  therefor  by  averments  in  stitute  a  good  cause  of  action,  except 
his  bill.     Scott  v.  Sheperd,  8  111.  483.  the  neglect  and  refusal  to  comply  on 

Payment  to  a  Third  Person.  —  Payment  the  part  of  the  obligor.    Younger  v. 

to  the  defendant  is  sufficiently  averred  Welch,  22  Tex.  417. 

where  it  is  alleged  that  the  payment  2.  Chadbourne  v.  Stockton  Sav.,  etc., 

was  made  to  a  third  person  under  an  Soc,  88  Cal.  636;  Martin  v.  Merritt,  57 

arrangement  with  the  defendant,  and  Ind.  34. 

the  proofs  show  that  it  was  so  made  by  8.  Tender  of  Deed.  —  A  vendor's  bill 

the  defendant's  direction  and  for  his  for  specific  performance    must  allege 

benefit.     Bigbee  v.  Bigbee,  50  Mich,  and   make   tender  of  a  deed.    John- 

467.  ston  v.  Wadsworth,  24  Oregon  494. 
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bill  need  not  aver  a  tender  of  performance  by  the  plaintiff  where 
it  avers  that  the  defendant  had  expressly  repudiated  the  contract.1 
In  general,  where  the  whole  or  a  portion  of  the  purchase  money 
is  unpaid,  the  bill  should  aver  a  tender  and  offer  to  bring  the 
money  into  court.* 

A  cross-complaint  for  specific  per-  Where  the  Vendor  Bepodiates  the  Con- 
formance which  fails  to  show  that  the  tract,  and  it  appears  that  a  tender,  if 
defendant  had  tendered  a  deed  con-  made,  would  be  refused,  no  tender 
veying  the  title  which  he  had  agreed  need  be  made  or  alleged,  and  itissuffi- 
to  convey,  or  that  he  would  convey  cient  if  the  plaintiff  offer  in  his  bill  to 
6unh  title,  and  which  shows  affirma-  bring  in  the  money  when  the  amount 
tively  that  the  abstract  of  title  which  is  liquidated  and  his  decree  is  granted, 
he  had  agreed  to  furnish  did  not  show  Deichmann  v.  Deichmann,  49  Mo.  107. 
good  title,  but  does  not  show  that  he  8.  Bass  v.  Gilliland,  5  Ala.  761;  Duff 
had  made  or  could  make  it  good,  is  v.  Fisher,  15  Cal.  375;  Frixen  v.  Castro, 
bad  on  general  demurrer.  Smith  v.  58  Cal.  442;  Stratton  v.  California 
Taylor,  82  Cal.  533.  Land,  etc.,  Co.,  86  Cal.  353;  Hull  v. 

When  Averment  Unnecessary . —  Where  Peer,  27  111.  312;  D'Wolf  v.  Pratt,  42 
the  contract  was  to  convey  land  upon  111.  198;  Fall  v.  Hazelrigg,  45  Ind.  576; 
the  execution  of  certain  notes,  and  the  Bradford  v.  Foster,  87  Tenn.  4;  John- 
suit  is  brought  against  the  executor  son  v.  Kurtz,  97  Tenn.  503;  Jones  v. 
and  devisees  of  the  vendor,  it  is  not  Jones,  49  Tex.  683.  See  generally  arti- 
necessary  to  allege  an  offer  to  perform  cle  Tender. 

by  a  tender  of  the  notes  to  the  execu-  Circumstances   may    take  the  case 

tor,  as  he  has  no  power  to  convey,  but  out  of  this  rule.     D'Wolf  v.  Pratt,  42 

it  will  be  sufficient  to  aver  generally  III.  198. 

that  the  complainant  is  ready  to  exe-  A  Bill  by  a  Vendee  Must  Allege  a  Tender 
cute  the  notes  upon  receiving  the  con-  •  of  the  purchase  money  when  it  became 

veyance.    Deglow  v.  Meyer,  (Ky.  1891)  due,  a  continued  readiness  to  pay  it 

15  S.  W.  Rep.  875.  since,  and  an  offer  to  bring  the  money 

In  a  contract  for  the  sale  of  land,  into  court.     Bass  v.  Gilliland,  5  Ala. 

evidenced  by  title  bond,  the  obligation  761. 

to  tender  a  deed  is  excused  where  the  It  is  sufficient  to  plead  a  tender  and 

vendee  is  beyond  the  jurisdiction;  and  an  offer  to  bring  the  purchase  money 

in  such  case  a  bill  by  the  vendor  for  into  court  for  the  use  of  the  vendor 

specific  performance  tendering  a  deed,  whenever  the  amount  shall  be  liqui- 

but  alleging  no  tender  before  suit,  is  dated  and  a  decree  shall  be  rendered 

not  demurrable.     Watson  v.  Sawyers,  for  the  performance.     Fall  v.   Hazel- 

54  Miss.  64.  rigg,  45  Ind.  576. 

M  It  is  not  essential  to  the  mainte-  The  Complainant  Heed  Hot  at  His  Peril 
nance  of  a  bill  for  specific  performance  State  the  Exact  Balanoe  which  may  ulti- 
that  the  complainant,  vendee,  offer  to  mately  be  found  against  him  and  bring 
perform  or  tender  a  deed  [for  execu-  it  into  court.  Where  the  true  balance 
tion]  before  filing  the  bill.  A  failure  is  uncertain  and  can  be  ascertained 
to  do  so  affects  only  the  question  of  only  by  an  adjudication  of  the  court 
costs."  Ashurst  v.  Peck,  101  Ala.  499  upon  testimony  to  be  taken,  the  pleader 
[citing  Stevenson  v.  Maxwell,  2  N.  Y.  may  state  the  case  most  favorably  to 
408;  Bruce  v.  Tilson,  25  N.  Y.  194;  himself,  and  then  comply  with  the  de- 
Morris  v.  Hoyt,  it  Mich.  9;  Irvin  v.  cree,  if  it  is  less  favorable  than  was  his 
Gregory,  13  Gray  (Mass.)  215].  claim.     Hull  v.  Peer,  27  111.  312. 

1.  Martin  v.  Merritt,  57  Ind.  34.  When  Averment  of  Tender  Unnecessary. 

Bepudiation    of   Contract  —  Cross-corn-  — Where  a  party's  right  to  a  convey- 

plaint. — >  Where     the     vendor    brings  ance  depends  upon  a  tender  of  the  pur- 

against  his  vendee   an   action   which  chase  money,  such  tender  need  not  be 

amounts  to  a  repudiation  of  the  con-  averred  in  the  bill,  provided  the  fact 

tract    of    sale,   a   cross-complaint    by  of  tender  is  shown  by  the  evidence  and 

the  vendee  need  not  allege  a  tender,  a   proferl  of  the   money   is   made  in 

Sheplar  v.  Green,  96  Cal.  221,  citing  court.     E wins  v.  Gordon,  49  N.  H.  444, 

Dowd  v  Clarke,  54  Cal.  50,  and  Bar-  citing  Buff  urn   v.   Buff  urn,    n    N.    H. 

solou  v.  Newton,  63  Cal.  223.  459,  and  Perry  v.  Carr,  41  N.  H.  371, 
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Allegations  of  a  General  Character  as  to  performance  by  the  complain- 
ant are  insufficient.  Facts,  not  mere  conclusions,  should  be 
distinctly  stated,  so  that  the  court  may  judge  whether  the  com- 
plainant has  done  all  that  he  ought  to  have  done.1  In  a  few 
cases,  however,  a  general  averment  that  the  plaintiff  has  duly  per- 
formed all  the  conditions  of  the  contract  on  his  part  has  been 
held  sufficient.* 

Amendment.  —  The  omission  of  an  averment  of  performance  or 
readiness  to  perform  is  a  defect  in  form  merely  which  may  be 
cured  by  amendment.3 

i.  As  TO  Demand.  —  Ordinarily,  the  bill  must  allege  a  demand 
for  performance  by  the  defendant  before  the  filing  of  the  bill,  or 

in  which  last  case  it  was  held  that  the  Kentucky.  —  Davis    v.    Harrison,    4 

evidence  of  readiness  to  pay,  accom-  Litt.  (Ky.)  261. 

panied  by  profert,  made  by  the  terms  New  York.  —  Roy  v.  Willink,4Sandf. 

of  the  bill,  is  sufficient.  Ch.  (N.  Y.)  525. 

Where,  by  the  terms  of  a  contract  Sufficiency  of  Averment  of  Tender. — 
for  the  sale  and  conveyance  of  land.  Where  the  averment  of  tender  of  pay- 
trie  payment  of  the  first  instalment  ment  was  in  general  terms,  as  that  the 
of  the  purchase  money  was  to  precede  tender  had  been  repeatedly  made,  and 
the  execution  of  the  deed,  but  the  that  the  plaintiff  had  been  at  all  times 
vendor  refused  to  receive  the  money  and  still  was  ready  and  willing  to  pay, 
and  execute  the  deed,  a  complaint  by  it  was  held  that  the  tender  should 
the  vendee  for  specific  performance  have  been  stated  with  greater  particu- 
was  held  not  bad  for  failure  to  contain  larity  as  to  time,  but  that  I  be  objection 
an  averment  of  a  tender  of  the  notes  in  this  respect  could  not  be  taken  for 
and  mortgage  for  the  subsequent  in-  the  first  time  on  appeal.  Duff  v.  Fisher, 
stalments.  Parker  v.  McAllister,  14  15  Cal.  375. 
Ind.  12.  Waiver  of  Objection. — Where  the  aver 

Where  the  complaint  did  not  allege  ment  of  the  payment  of  consideration 

a  formal   tender,  but  there   were   an  is  in  general  terms,  the  objection  that 

allegation   of    part    payment  and   an  the  averment  is  not  sufficiently  specific 

offer  to  pay  the  balance,  it  was  held  to  is  not  open  on  the  hearing;  it  should 

be  sufficient  under  the  circumstances  be   raised  by  demurrer.      Ramsey  v. 

of  the  case.     Barsolou  v.  Newton,  63  Liston,  25  III.  114. 

Cal.  223.  2.  General  Averment   of    Performance 

Objection  to  Tender  by  Check.  —  Objec-  Sufficient.  —  Moritz  v.  Lavelle,  77  Cal. 

tion  that  tender  of  the  price  of  land,  in  10;    Daily    v.     Litchfield,     10     Mich, 

an  action  for  specific  performance  of  a  29;    Pomeroy  v.   Fullerion,   113    Mo. 

contract   for   its   sale,   was   made   by  440. 

check  accompanying  the  bill,  cannot  be  An  averment  that  the  "plaintiff  has 

made  after  final  decree,  upon  a  petition  performed  all  and  singular  his  agree- 

for  rehearing.     The  check  should,  in  ments  and  covenants  with  defendant  " 

such  case,  be  treated  as  a  mere  offer  is   sufficient  on  demurrer.     Moritz  v. 

to  pay  the  money  into  court,  and  not  Lavelle,  77  Cal.  10. 

as  payment;  and  in  the  event  of  a  de-  Where  part  of  the  consideration  for 

cree  in   the    complainant's   favor,    he  the  conveyance  of   land  consisted  in 

should  be  required  to  pay  the  money  clearing  and  fencing,  a  general  allega- 

into    court.      Bradford   v.    Foster,   87  tion  that  such  clearing  and  fencing  had 

Tenn.  4;  Johnson  v.  Kurtz,  97  Tenn.  been   performed    was   held   sufficient. 

503.  Daily  v.  LitchBeld,  10  Mich.  29. 

1.  Alabama.  —  Gentry  v.  Rogers,  40  Under  the  South  Dakota  statute  it  is 

Ala.  442;  Hart  v.  McClellan,  41  Ala.  sufficient  in  pleading  performance  of 

251.  conditions  precedent  to  state  generally 

California.  —  Duff  v.  Fisher,  15  Cal.  that  the  party  duly  performed  all  the 

375.  conditions  on    his   part.     De   Ford  v. 

Illinois.  —  Ramsey  v.  Liston,  25  111  Hyde,  10  S.  Dak.  386. 

114.  3.  Chess's  Appeal,  4  Pa.  St.  52. 
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a  sufficient  legal  excuse  for  failing  to  make  a  demand.1  An  alle- 
gation of  a  demand  for  a  deed  is  unnecessary  where  the  defendant 
utterly  denies  the  contract ; 2  but  the  bill  must  allege  that  the  other 
party  has  repudiated  the  contract  or  refused  to  perform  it.3 
A  demand  coupled  with  another  demand  which  the  defendant 
had  a  right  to  refuse  is  insufficient.4 

Crow-complaint.  —  A  party  who  is  brought  into  court  as  a  defend- 
ant and  challenged  to  litigate  matters  in  controversy  is  not 
required  to  make  or  allege  a  demand  before  filing  a  cross  com- 
plaint for  specific  performance,  although  such  a  demand  might 
be  necessary  if  he  were  the  moving  party.5 

/  As  to  Defendant's  Ability  to  Perform.  —  A  bill  cannot 
be  maintained  as  a  bill  for  specific  performance  where  it  shows  on 
its  face  that  specific  performance  is  impossible.6  But  it  is  not 
necessary  to  allege  that  the  defendant  is  able  to  perform.7 

k.  As  to  Nonperformance  or  Breach  by  Defendant.  — 

A  breach  of  the  contract  on  the  defendant's  part  must  be  alleged, 
or  no  cause  of  action  is  stated.8     But  to  support  a  decree  for  spe- 

1.  BsII   v.  Thompson,  34.  Ala.    633;  render  of  a  lease  held  by  the  defend- 

Carter    v.   Thompson,    41    Ala.    375;  ant  and  his  partner,  it  is  not  necessary 

DoJgs  v.  Clark,  17  Cal.  586;  Lattin  v.  to  allege  that  the  defendant  is  able  to 

Hazard,  85  Cal.  58;  Mather  z/.  Scoles,  procure  the  execution  of  such  surrender 

35   Ini.    1;   Hauser  v.    Roth,    37    Ind.  by  his   partner,   as   the  court  will  not 

89;  Burns  v.  Fox,  113  Ind.  205;  Younger  presume   that    the    defendant    cannol 

v.    Welch,    22    Tex.   417;    Freytag  v.  procure  his  partner  to  join  in  the  sur- 

Northern  Pac.  R.  Co.,  1  Wash.  214.  render.     Borden  z/.  Curtis,  46  N.  J.  Eq. 

Alternative    Contract.  —  Where    the  468. 
contract  is  to  pay  a  sum  of  money  or        A  complaint  alleging  lhat  through  a 

make  a    conveyance,   a   complaint   to  mistake  in   boundaries  the  defendant 

enfjrce  a  conveyance  must    allege   a  is  unable  to  convey  the  amount  con 

demand  for  rite  payment  of  the  money,  tracted,  and  praying  for  specific  per- 

or,  in  default  thereof,   for  a  convey-  formance  so  far  as  the   defendant  is 

ance  of  the  land.     Harless  v.  Petty,  84  able,  with  compensation   for  the  deft- 

Ind.  269.  ciency,  states  a  cause  of  action,  as  the 

An  Averment  that  the  Vendor  Was  In*  plaintiff  may,  at  his  option,  require  the 

solvent  is  not  sufficient  to  excuse  the  defendant  to  execute  the  contract  as 

want  of  an   averment  of  a  demand,  far  as  possible  and  make  compensation 

Carter  v.  Thompson,  41  Ala.  375.  for  the   residue.     Swain  v.   Burnette, 

8.  Existence    of    Contract    Denied.  * —  76  Cal.  299. 
Burns  v.  Fox,  113  Ind.  205;  Cutsinger        8.  Bell  v.  Thompson,  34  Ala.  633; 

v.  Ballard,  115  Ind.  93;   Harshman  v.  Dodge  v.  Clark,  17  Cal.  586;  Joseph  v. 

Mitchell,     117    Ini.    312;    Pawlak   v.  Holt,  37  Cal.  250;  Lattin  v.  Hazard,  85 

Granowski,  54  Minn.  130.  Cal.  58;  Hauser  v.  Roth,  37  Ind.  89; 

8.  Burns  v   Fox,  113  Ind.  205.  Reed  v.  Hodges,  80  Ind.  304;  Horton 

4.  Swift  v.  Swift   36  Ala.  147.  v.    Hubbard,   83   Mich.   123;   St.   Paul 

5.  Sheplar  v.  Green,  96  Cal.  221;  Div.  No.  1  v.  Brown,  9  Minn.  157;  De 
Stix  v.  Sadler,  109  Ind.  254.  Lacy  v.   Walcott,   (N.   Y.    Super.    Ct. 

6.  Roanoke  St.  R.  Co.  v.  Hicks,  96  Gen.  T.)  2  Misc.  (N.  Y.)  132;  Holman 
Va.  510;  Columbine  v.  Chichester,  10  v.  Criswell,  15  Tex.  394;  Younger  v. 
Jur.  606.  Welch,  22  Tex.  417.     See  also  article 

7.  Greenfield  v.  Carlton,  30  Ark.  547,  Contracts,  vol.  4,  p.  937  et  seq. 
holding  that  inability  to  perform  is  a        Failure  to  Aver  Beftual  to  Perform. — 
matter  of  defense  and  must   be  pre-  Where  the  complaint  fails  to  aver  that 
sented    in    the    answer.       Borden    v.  the  defendant  upon  demand  refused  or 
Curtis,  46  N.  J.  Eq.  468.  at  any  other  time  has  refused  to  exe- 

Where  the  bill  is  to  compel  the  sur-    cute  a  deed,  the  failure  to  aver  refusal 
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cific  performance  it  is  not  necessary  that  the  breach  should  be 
such  as  would  support  a  claim  for  damages  at  law.1  General  alle- 
gations of  nonperformance  by  the  defendant  are  insufficient ;  the 
facts  showing  nonperformance  should  be  distinctly  alleged.2 
Where  the  acts  to  be  performed  on  both  sides  were  mutual  and 
concurrent,  an  allegation  that  the  plaintiff  offered  to  perform  and 
the  defendant  refused  is  sufficient.3 

/.  Offer  to  Do  Equity.  —  The  bill  should  contain  an  offer  to 
do  equity,4  and  should  show  that  the  plaintiff  is  able  and  willing 
to  perform  his  portion  of  the  contract.5     But  the  omission  of 

is  fatal  to  the  action  and  is  available  refusal   by    the   defendanl  to  perform 

by  demurrer  on  the   ground  that  the  constitute  a  sufficient  allegation  of  a 

complaint  does  not  state  facts  sufficient  breach.     Bell   v.   Thompson,   34  Ala. 

to  constitute  a  cause  of  action.     Dodge  633. 

v.  Clark,  17  Cal.  586.  An  averment  that  the  defendant 
Where  a  joint  bond  for  title  stipu-  failed  and  refused  and  still  fails  and 
lates  for  a  conveyance  upon  the  death  refuses  to  perform  is  a  sufficient  state- 
of  both  the  obligors,  and  the  com-  ment  of  a  breach.  Holman  v.  Cris- 
plaint  shows  that  one  is  dead  but  one  well,  15  Tex.  394. 
is  living,  it  is  bad  on  demurrer,  as  no  The  bill  is  not  demurrable  because 
breach  is  shown.  Reed  v.  Hodges,  80  it  alleges  that  the  defendant  "  neg- 
Ind.  304,  holding  that  the  complaint  lected  "  after  demand  to  perform  the 
was  not  cured,  so  far  as  the  heirs  of  the  contract,  instead  of  alleging  that  he 
deceased  obligor  were  concerned,  by  an  •*  refused  M  to  do  so.  Woarms  v.  Ham- 
answer  of  the  other  obligor  disclaim-  mond,  5  App.  Cas.  (D.  C.)  338. 
ing  any  interest  in  the  land  and  re-  Where  the  contract  was  to  convey 
questing  that  the  deed  be  made  to  the  when  the  vendor  should  "  get  in  better 
purchaser.  financial  circumstances,"  a  complaint 

1.  Getchell  v.  Jewett,  4  Me.  350.  to  enforce  a  conveyance  was  held  to  be 

2.  Gentry  v.  Rogers,  40  Ala.  442;  sufficiently  definite  as  to  time  when  the 
Hart  v.  McClellan,  41  Ala.  251.  conveyance  should  be  made,  where  it 

Sufficiency  of  Averment  of  Breach. —  set  out  the  contract  and  alleged  that 

Where  the   contract  provided   that  a  the  vendor  was  "  in  better  financial  cir- 

deed  should  be  placed  in  escrow  until  cumsiances  "  in  that  he  then  owned 

the  performance  of  certain  conditions  two  other  tracts  of  land,  was  out  of 

by  the  grantee,  a  bill  for  specific  per-  debt,  had  money  at  interest,  and  was 

formance  alleging  performance  of  the  drawing  a  monthly  pension.     Starkey 

conditions  by  the  complainant  and  a  v.  Starkey,  136  Ind.  349. 

demand  for  a  conveyance  from  the  de-  3.  St.   Paul  Div.  No.  1  v.  Brown,  9 

fendant,  which  the  defendant  refused  Minn.  157. 

to  make,   but   not  alleging  a  refusal  '4.  D'Wolf  v.  Pratt,  42  III.  198.     See 

by  the  defendant  to  place  a  properly  generally  article  Bills  in  Equity,  vol. 

executed  deed  in  escrow  according  to  3,  p.  367. 

the  terms  of  the   contract,  does   not  Absenoe  of  Offer  Ground  for  Demurrer, 

state  a  cause  of  action,  and  is  subject  to  —  Where  the  circumstances  are  such 

a  general  demurrer.     Lattin  v.  Hazard,  that  it  is  technically  necessary  for  the 

85  Cal.  58.  bill  to  contain  an  offer  to  perform,  the 

A   breach    is  sufficiently   shown  by  absence  of  the  offer  is  ground  for  de- 

a   bill   alleging   a  refusal  by   the  de-  murrer.     D'Wolf  v.  Pratt.  42  III.  198; 

fendant  to  perform,  and  a  conspiracy  Munford  v.  Pearce,  70  Ala.  452,  citing 

between  him  and  a  third  person  to  pre-  Stevenson  v.  Maxwell,  2  N.  Y.  408. 

vent  the  plaintiff  from  acquiring  the  5.  Alabama.  —  Bass   v.   Gilliland,   5 

land,  in  pursuance  of  which  such  third  Ala.  761;  McKleroy  v.  Tulane,  34  Ala. 

person   levied  a  void  and    fraudulent  78;    Bell  v.  Thompson.    34   Ala.   633; 

attachment  upon  the  land.     Horton  v.  Hart  v.  McClellan,  41  Ala.  251. 

Hubbard,  83  Mich.  123.  Arkansas.  —  Jordan    v.    Deaton,   23 

Averments  of  a  demand  for  perform-  Ark.  704. 

ance   before   bringing   the  suit  and  a  California.  —  Duff  v.  Fisher,  15  Cal. 
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such  an  averment  may  be  remedied  by  amendment  at  the  hearing.1 

Where  the  contract  is  to  convey  upon  the  payment  of  a  sum  of 
money,  the  bill  should  allege  that  the  party  is  ready  to  pay  the 

375;  Joseph  v.  Holt,  37  Cal.  250;  Frixen  the  land."    Vaught  v.  Cain,  31  W.  Va. 

v.  Castro,  58  Cal.  442;  Smith  v.  Taylor,  424,   citing  Brooke   v.  Hewitt,  3  Ves. 

82  Cal.   533;  Chadbourne  v.  Siockton  Jr.  253,  and  holding  thai  where  a  deed 

Sav.,  etc.,  Soc,  88  Cal.  636.  is  tendered  with  the  bill,  the  mere  fact 

Colorado.  —  Gilpin  v.  Watts,  1  Colo,  that  it  appears  upon  the  face  of  the 

479.  deed  that  the  acknowledgment  is  dated 

Georgia.  —  Coleman  v.  Easterling,  93  after  the  suit  was  begun  is  no  ground 

Ga.  29.  for  demurrer. 

Illinois.  —  D'Wolf  v.   Pratt,  42   111.  Where  the  Action  Is  by  an  Assignee  of 

198.  a  contract  for  the  sale  and  delivery  of 

Indiana.  —  Moore  v.  Higbee,  45  Ind.  property  by  the  assignor,  and  the  com- 

487:  Fall  v.  Hazelrigg,  45  Tnd.  576.  plaint,   instead  of    alleging    that  the 

Maryland.  —  Buchanan  v.   Lorman,  complainant  is   ready  and    willing  to 

3  Gill  (Md.)  51;  Carswell  v.  Walsh,  70  convey  the  property  upon  payment  of 

Md.  504.  the  amount  due,  avers  that  the  plain- 

Michigan. —  Morris  v.  Hoyt,  11  Mich,  tiff's  assignor  is  so  willing,  and  the  as- 

9;  Palmer  v.  Palmer,  114  Mich.  509.  signor  is  not  a  party  to  the  action,  the 

Mississippi.  —  Mhoon  v.  Wilkerson,  complaint  is  demurrable.     Corning  v. 

47  Miss.  633.  Roosevelt,  (Supm.  C(.  Spec.  T.)  18  Civ. 

Missouri.  —  Pomeroy  v.   Fullerton,  Pro.  (N.  Y.)  399,  25  Abb.  N.  Cas.  (N. 

113  Mo.  440.  Y.)  220. 

New  York.  —  Crosby  v.  Moses,  48  N.  What  Covered  by  Offer.  —  A  failure  of 

Y.  Super.  Ct.  146;  Corning  v.  Roose-  the  vendee  to  pay  taxes  as  stipulated 

velt,  (Supm.  Ct.  Spec.  T.)  18  Civ.  Pro.  in  the  contract  stands  upon  the  same 

(N.  Y.)  399,   25  Abb.   N.  Cas.  (N.  Y.)  basis,  as  respects  specific  performance, 

220.  as  a  default  in  the  payment  of  instal- 

North   Carolina.  —  Wilson   v.    Line-  merits  of  the  purchase  money;  and  his 

berger,  92  N.  Car.  547.  offer  in  his  bill  of  full  payment  and  per- 

Pennsylvania.  —  Chess's    Appeal,    4  formance  covers  the  taxes  as  well  as 

Pa.   St.   52;  Irvin  v.   Bleakley,  67  Pa.  the  purchase  money.     Morris  v.  Hoyt, 

St.  24;  Anders's  Estate,  12  Phila.  (Pa.)  11  Mich.  9. 

28,  34  Leg.  Int.  (Pa.)  354.  1.  Palmer  v.  Palmer,  114  Mich.  509; 

South  Dakota.  —  De  Ford  v.  Hyde,  10  Chess's  Appeal,  4  Pa.  St.  52. 

S.  Dak.  386.  An  offer  in  the  bill  to  pay,  do,  or 

United  States. —  Lee  v.  Electric  Typo-  perform  whatever  may  be  requisite  to 

graphic  Co.,  68  Fed.  Rep.  519.  entitle  the  plaintiff  to  the  relief  sought 

An  Executor  or  Administrator  need  not  is   merely  matter  of  form.     Such  an 

tender  performance.    Mhoon  v.  Wilker-  offer  is  a  necessary  implication  from 

son,  47  Miss.  633.  the  very   act  of    coming  into  court. 

Offer  in  Lien  of  Tender.  —  Where  the  D'Wolf  v.  Pratt,  42  111.  198.     See  also 

bill  offers  performance  of  ail  the  con-  Hatcher  v.  Hatcher,  McMull.  Eq.  (S. 

ditions  of  a  contract  for  the  convey-  Car.)  311. 

anceof  land,  the  petition  is  not  demur-  Waiver  of  Objection.  —  The  omission 

rable  upon  the  ground  that  the  plaintiff  of  an  offer  to  perform  the  covenants 

has  made  no  legal  or  valid  tender  in  on  the  plaintiff's  partis  not  fatal,  where 

court  of   the   mortgage  or  cash  pay-  no  objection  to  the  omission  is  made, 

merits    called    for     by    the     contract.  Crosby  v.  Moses,  48  N.  Y.  Super.  Ct. 

Pomeroy  v.  Fullerton,  113  Mo.  440.  146. 

Tender  of  Deed  with  Bill.  —  "  What-  Too  Late  at  Hearing.  —  The  objection 

ever  may  be  the  rule  of  pleading  in  re-  that  the  bill  contains  no  offer  to  per- 

gard  to  dependent  covenants  in  courts  form   comes    too    late   and    must    be 

of  law,  it  is  well  settled  in  cases  of  this  deemed    waived    after    the    cause    is 

character  in   courts   of  equity  that  it  brought  to  a  hearing  on  bill,  answer, 

will    not    make   the    bill    demurrable  replication,   and    proofs.      D'Wolf    v. 

merely   because   the   plaintiff    fails  to  Pratt,  42  III.  198. 

tender  with  his  bill  for  specific  per-  Reopening  Cause  to  Let  In  Hew  Proof . — 

formance  a  sufficient,  or  any,  deed  for  An  amendment  of  the  bill  by  insertion 
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money;  but  if  this  is  omitted,  the  court  may  relieve  the  plaintiff 
by  permitting  him  to  bring  the  money  into  court.1  Where  the 
bill  prays  for  specific  performance  of  a  bond  for  the  conveyance 
of  land  and  an  accounting  between  the  original  parties,  the  bill 
must  contain  an  offer  to  pay  any  balance  found  due  by  the  com- 
plainant.2 Where  a  bill  by  the  vendor  to  compel  the  purchaser 
to  accept  a  conveyance  is  technically  demurrable  for  the  want  of 
an  offer  to  convey,  it  may,  under  the  general  prayer  for  relief,  be 
sustained  as  a  bill  to  enforce  a  vendor's  lien  on  the  land.3 

m.  Averments  to  Charge  Subsequent  Purchaser.  — 

Where  a  subsequent  purchaser  is  joined  as  a  defendant  the  bill 
should  .allege  that  he  purchased  with  notice  of  the  plaintiff's 
equities.*  The  bill  may  be  amended  so  as  to  make  a  subsequent 
purchaser  with  notice  a  party  defendant.5 

n.  Averments  to  Charge  Heirs  or  Devisees.  — To  enti- 
tle the  plaintiff  to  recover  damages  against  the  heirs  of  a  deceased 
vendor  in  a  suit  for  specific  performance,  it  must  be  averred  and 
proved  that  the  estate  is  not  in  process  of  administration  and 
that  the  assets  of  the  ancestor  have  come  into  the  hands  of  the 
heirs.*  Where  the  contract  was  to  give  the  promisor's  property 
to  the  plaintiff  after  the  promisor's  death,  the  complaint  must 
allege  that  the  promisor's  estate  was  solvent,  or  that  it  had  been 
settled,  since  one  cannot  dispose  of  his  property  in  derogation  of 
his  creditors.7 

o.  Miscellaneous  Averments  in  Special  Cases.  —  In  the 

notes  will  be  found  a  few  rulings  as  to  the  necessary  averments 
in  cases  dependent  on  their  own  special  facts  and  therefore  not 
capable  of  classification  under  any  of  the  preceding  general 
heads.8 

5.  Exhibits.  —  Ordinarily,  if  the  complainant  has  in  his  posses- 

of  an  offer  to  do  equity  after  the  hear-  8.  Bill  for  Conveyance  and  Cancellation, 

ing  and   while  the  cause  is  under  ad-  —  Where  the   bill  seeks   specific   per- 

visement  is  no  ground  for  reopening  formance  of  a  contract  to  convey  lands, 

the  cause  to  let  in  new  proof,  as  such  and  also  a  cancellation  of  a  deed  to  a 

amendment  neither  narrows  nor  widens  third    person    for  a   portion    of    such 

the  range  of  proof.     D'Wolf  v.  Pratt,  lands,  but  shows  ground  for  a  cancel- 

42  III.  198.  lation  of  the  deed  as  to  a  part  of  the 

1.  Bu?um  v.  Buff  urn,  11  N.  H.  451.  land  only,  this  does  not  affect  the  right 

2.  Hubbard  v.  Johnson,  77  Me.  139.  of  the  complainant,  but  merely  affects 
8.  Munford  v.  Pearce,  70  Ala.  452.  its  extent,  and   the  bill  is  not  on  that 

4.  Farwell  v.  Johnston,  34  Mich.  342.     account  bad   on   demurrer  for  want  of 
See  generally   Freytag  v.    Northern     equity.     Barry  v.  Barry,  64  Miss.  709. 

Pac.  R.  Co.,  1  Wash.  214.  Where  the  BUI  Seeks  to  Compel  a  Eecon- 

But  a  bill  averring  that  the  plaintiff  veyance  of  property  formerly  conveyed 

is  in  possession,  and  indirectly  that  the  to  the  defendant  as  security  for  a  debt, 

subsequent    purchase'r    knew    of    the  it  must  distinctly  aver  the  balance  due 

plaintiff's    equities,    is    good    on    de-  by  the   plaintiff  to  the  defendant,  or 

murrer.    Farwell  v.  Johnston,  34  Mich,  must  allege  a  tender  of  a  specified  sum 

342.  as  the  amount  due.     Coleman  v.  East- 

5.  Haughwout  v.  Murphy,  21  N.  J.  erling,  93  Ga.  29. 

Eq.  118.  Covenants  in  Lease  for  Less  than  Seven 

6.  Taylor  v.  Rowland,  26  Tex.  293.       Tears.  —  A  bill  for  the  specific  perform- 
7«  Caylor  v.  Caylor,  22  Ind.  App.  666.     ance  of  a  covenant  in  a  lease  for  less 
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sion  papers  or  instruments  of  writing  on  which  his  equity  rests, 
such  papers  or  instruments  should  be  filed  as  exhibits  in  support 
of  his  bill,  in  order  that  the  court  may  see  that  he  is  entitled  to 
the  relief  prayed.1  It  is  not  unusual  to  file  the  contract  as  an 
exhibit  or  schedule  to  the  bill.* 

6.  Prayer  for  Belief  —  The  bill  will,  of  course,  pray  specially  for 
specific  performance.8  A  prayer  for  specific  performance  and  for 
general  relief  is  broad  enough  to  cover  whatever  relief  is  necessary 
to  the  enforcement  of  the  contract.4  In  addition  to  the  prayer 
for  specific  performance,  an  alternative  prayer  for  compensation 
in  damages  if  specific  performance  cannot  be  had  may  be 
inserted.5     A  bill  may  pray  for  reformation  of  a  contract  and 

than  seven  years,  brought  against  the  and  it  is  not  necessary  to  file  the  notes 

lessor,  need  not  allege  that  a  grantee  themselves  or  I  he  record  of  the  suit  on 

of  the  lessor  had  notice  of  the  covenant,  them.     Gottschalk  v.  Stein,  69  Md.  51. 

as  the  assignment  did  not  affect  the  Exhibits  as  Part  of  BUI.  —  Under  the 

lessor's  liability.     Jones  v.  Parker,  163  practice   in    Mississippi    exhibits   filed 

Mass.  564.  with  a  bill  are  a  part  of  the  bill,  and 

Assent  of  Personal  Bepresentative  to  are  considered  on  demurrer  as  if  copied 

Legacy  of  Lease. —  Where  the  legatee  of  in  the  bill.     Everman  v.  Herndon,  71 

a  lease  containing  an  option  to  pur-  Miss.   823,   citing  Annot.   Code  Miss, 

chase  files  a  bill  to  enforce  a  convey-  (1892),  §  528. 

ance,    the   bill    must   allege   that    the  8.  Schiffer  v.   Lauterbach,  7  N.  Y. 

personal  representative  had  assented  App.  Div.  223. 

to  the  plaintiff's  possession  of  the  resi-  Bill  Controlled  by  Exhibit.  —  Where 

due   of  the   term    and    its    attendant  the  contract  is  made  an  exhibit  to  the 

privileges.     McCormick  v,  Stephany,  bill,  and  the  allegations  of  the  bill  are 

57  N.  J.  Eq.  257.  more  specific  as  regards  certain  matters 

Averment  as  to  Conveyance  under  Con-  of  the  contract  than  the  contract  i  I  self, 

tract  to  Exchange  Lands.  —  If  a  contract  the  contract  controls  the  averments  of 

to  exchange  lands  is  executed  on  one  the  bill.     Dreyer  v.  Gold y,  62  111.  App. 

side  by  a  conveyance,  and  it  appears  347. 

that  for  some  reason  the  agreement  8.  Cantrell  v.  Rice,  6  J.  J.  Marsh, 
cannot  be  enforced  against  the  other  (Ky.)  338,  holding  that  it  is  error  to 
party,  the  party  conveying  is  entitled  decree  specific  performance  of  a  con- 
to  a  reconveyance,  and  therefore  an  tract  when  neither  party  asks  for  it. 
averment  in  the  bill  for  specific  per-  A  Bill  Which  Merely  Prays  Damages 
formance  relating  to  the  conveyance  for  failure  specifically  to  perform  a  con- 
tends to  state  a  cause  of  action,  and  tract  is  demurrable.  Townsend  v. 
should  not  be  stricken  out;  and  as  the  Vanderwerker,  20  D.  C.  197. 
plaintiff  is  also  entitled  in  such  case  to  A  Prayer  that  the  Defendant  Be  En- 
an  account  of  rents  and  profits,  an  joined  from  Breaking  His  Contract  dur- 
averment  relating  thereto  should  not  ing  the  time  when,  according  to  its 
be  stricken  out.  Swain  v.  Burnette,  terms,  it  is  operative.  Is  equivalent  to 
76  Cal.  299.  a    prayer    for    specific    performance. 

1.  Gottschalk  v.  Stein,   69   Md.   51,  Electric  Lighting  Co.  v.  Mobile,  etc., 

citing  Hankey   v.   Abrahams,  28   Md.  R.  Co.,  109  Ala.  190. 

588,  and  Schoemaker  v.  National  Me-  4.  Lindsey  v.  Western  Mut.  Aid  Soc, 

chanics'    Bank,     31     Md.    396.      See  84  Iowa  734. 

generally  article  Exhibits,  vol.  8,  p.  5.  Henry  v.  McKittrick,  42  Kan.  485; 

736.  Slaughter  v.  Tindle,  1  Litt.  (Ky.)  358; 

What  Must  Be  Filed. —  In  an  action  Peabody   v.   Tarbell,  2  Cush.  (Mass.) 

for  the  specific  performance  of  a  con-  226;  Farwell  v.  Johnston,  34  Mich.  342; 

tract  for  the  sale  of  certain  promissory  Young  v    Young,   45   N.    T.    Eq.   27; 

notes  and  for  an  injunction  against  a  Konnerup  v.  Frandsen,  8  Wash.  551. 

suit  on  them  by  the  defendant,  it  is  But  see  Todd  v.  Gee,  17  Ves.  Jr.  273, 

sufficient  to  file  as  an  exhibit  in  support  reviewing  English  cases. 

of  the  bill  merely  the  contract  of  sale,  An  Alternative  Prayer  for  Damages  in 
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specific  performance  thereof  as  reformed,  or  in  the  alternative  for 
a  rescission.1  The  court  may  permit  an  amendment  of  the  bill 
so  as  to  ask  for  a  rescission  of  the  contract,  instead  of  a  specific 
performance.2 

The  General  Principles  governing  prayers  for  relief  have  been  else- 
where fully  treated  in  this  work.8 

7.  Verification.  —  Advantage  of  want  of  verification  must  be 
taken  by  motion  or  rule,  and  cannot  be  taken  by  demurrer.4 

8.  Variance.  —  In  bills  for  specific  performance,  the  rule  that  the 
proofs  must  correspond  with  the  case  made  by  the  bill  is  strictly 
enforced.5  But  there  may  be  an  immaterial  variance  in  suits  for 
specific  performance  as  well  as  in  other  suits,  and  such  immaterial 
variance  will  not  prevent  a  decree.* 

case  specific   performance   cannot  be  sion.     Griffith  v.  Maxfield,  63  Ark.  548; 

had  will  not  deprive  a  court  of  equity  Mills  v.  Metcalf,  1  A.  K.  Marsh.  (Ky.) 

of  jurisdiction.     Konnerup  v.   Frand-  477. 

sen,  8  Wash.  551.  8.  Ferry  v.  Clarke,  77  Va.  397;  Par- 

A  bill  which  prays  for  specific  per-  rill  v.  McKinley,  9  Gratt.  (Va.)  1. 
formance  as  the  primary  remedy,  and  8.  Prayer  for  Belief  in  General. —  See 
for  compensation  as  alternative  relief  articles  Bills  in  Equity,  vol.  3,  p. 
merely,  is  not  subject  to  tbe  objection  346  et  seq.;  Decrees,  vol.  5,  p.  946; 
thai  it  is  filed  for  compensation  only.  Judgments,  vol.  11,  p.  796;  Prayers 
Farwell  v.  Johnston,  34  Mich.  342.  for  Relief,  vol.  16,  p.  774.  As  to  the 
In  Todd  v.  Gee,  17  Ves.  Jr.  273,  Lord  relief  obtainable  under  the  general  and 
Eldon  held  that  a  bill  for  specific  per-  special  prayers  in  suits  for  specific  per- 
formance praying  in  the  alternative  an  formance.  see  infra,  XII.  Decree. 
issue  or  inquiry  with  a  view  to  dam-  4.  Greenfield  v.  Carlton,  30  Ark. 
ages  was  not  the  course  of  proceeding  547.  See  article  Verification. 
in  equity,  except  in  very  special  cases.  5.  Goodwin  v.  Lyon,  4  Port.  (Ala.) 
See  also  Copper  v.  Wells,  1  N.  J.  Eq.  297;  Sims  v.  McEwen,  27  Ala.  '184; 
16,  wherein  many  cases  were  reviewed.  Williams  v.  Barnes,  28  Ala.  613;  Ma- 
Alternative  Prayer  for  Betnrn  of  Pur-  gruder  v.  Campbell,  40  Ala.  611;  Ellerbe 
ohaae  Money.  —  The  bill  may  pray  in  v.  Ellerbe,  42  Ala.  643;  Semmes  v. 
the  alternative  for  specific  performance  Worthington,  38  Md.  298;  Fardy  v. 
or  a  return  of  the  purchase  money.  Williams,  38  Md.  493;  Forsyth  v.  Clark, 
Wiley  v.  Mullins,  22  Ark.  394.  3  Wend.  (N.  Y.)  637;  Harris  v.  Knick- 
C  contracted,  as  agent  of  A  and  B,  to  erbacker,  5  Wend.  (N.  Y.)  638;  Dodd 
sell  an  estate  to  D,  and  received  a  de-  v.  Home  Mut.  Ins.  Co.,  22  Oregon  3. 
posit  in  part  payment  of  the  intended  See  also  article  Bills  in  Equity,  vol. 
purchase  money.  C's  agency  was  3.  pp.  357,  358.  But  compare  Hatcher  v. 
afterwards  denied  by  A  and  B,  and  D  Hatcher,  McMull.  Eq.  (S.  Car.)  311, 
then  filed  a  bill  against  A,  B,  and  C,  wherein  the  court  said  that  the  same 
praying  a  specific  performance,  and  strictness  of  pleading  and  proof  is  not 
praying,  in  the  alternative,  that  if  he  required  in  a  court  of  equity  as  is  re- 
should  be  unable  to  obtain  a  specific  quired  in  a  court  of  law;  Crow  v. 
performance,  C  might  be  decreed  to  Blythe,  3  Hayw.  (Tenn.)  236 
return  the  deposit  and  to  reimburse  For  Bpeciflo  Applications  of  This  Bnle, 
the  plaintiff  for  all  the  expenses  of  see  the  various  sections  of  this  article 
endeavoring  to  enforce  the  contract,  dealing  with  the  particular  classes  of 
The  bill  was  dismissed,  with  costs,  as  allegations  in  the  tilL 
against  C  as  well  as  against  A  and  B;  In  the  Case  of  a  Parol  Contract  for  the 
and  the  dismissal  was  affirmed  on  conveyance  of  lands,  the  rule  that  the 
appeal.  Sainsbury  v.  Jones,  5  Myl.  proof  must  conform  to  the  allegations 
&  C.  1.  and  must  be  clear  and  certain  is 
1.  Columbus,  etc.,  R.  Co.  v.  Stein-  especially  strict.  Goodwin  v.  Lyon,  4 
feld,  42  Ohio  St.  449.  Port.  (Ala.)  297. 

The  bill  may  pray  in  the  alternative  6.  Ashmore  v.  Evans,  11   N.  J.  Eq. 

for  specific  performance  or  a   rescis-  151;  Crow  v.  Blythe,  3  Hayw.  (Tenn.; 
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9.  Amendments.  —  The  ordinary  principles  governing  amend- 
ments are  fully  applicable  to  bills  for  specific  performance.1 
Some  particular  amendments  to  bills  for  specific  performance  have 

236;   Neal  v.  Cox,  Peck  (Tenn.)  443;  amend  the  bill  so  as  to  allege  a  previ- 

Zane  v.  Zane,  6  Munf.  (Va.)  406.  ous  oral  agreement  for  the  sale  of  the 

Variation*  as  to  Time,  Place,  and  Mode  land  and  such  part  performance  as 

of  Payment  are  immaterial  in  the  ab-  would  avoid  the  statute,  and  to  pray 

sence  of  express  stipulations  making  for  specific  performance  of  this  prior 

them   material.     Bomier  v.  Caldwell,  agreement,   except    on    terms    which 

8  Mich.  463.  would  be  equivalent  to  requiring  the 

Where  the  condition  of  a  bond  was  filing  of  a  new  bill,  even  though,  at 

that  if  the  obUgee  should  pay  a  sum  of  the  argument  before  the  full  court,  he 

money  within  a  year  the  obligor  should  gave  notice  that  in  event  of  an  adverse 

reconvey  certain  lands,  and  in  a  bill  decision  on  the  written  agreement  he 

in  equity  to  enforce  a  reconveyance  it  should  apply  for  leave  to  make  such 

was  alleged   that  the  obligee  made  a  amendment.    Whelan  v.  Sullivan,  102 

tender  on  April  14,  and  within  the  year,  Mass.  204. 

but    the    evidence    showed    that    the  Amendment  Setting  Up  Hew  Cause  of 

tender  was  made  on  April  8,  it  was  Action.  —  One    S.,   having  a  contract 

held  that  the  allegation  that  the  tender  with  F.  for  certain  real  estate,  sold  a 

was   made  within  the  year  embraced  portion  thereof  to  one  Stevens,  and  ex- 

the  tender  on  April  8,  and  that  the  ecuted  a  contract  containing  the  terms 

proof  was  sufficient.     Buffum  v.  Buf-  of  sale.     This  sale  to  Stevens,  it  was 

fum,  11  N.  H.  451.  alleged,  was  made  with  the  knowledge 

Under  the  Indiana  Statute  providing  and  consent  of  F.    Afterwards  Stevens 

that    no   variance    is    to    be    deemed  discovered  that  S.  was  not  the  owner 

material  unless  it  has  actually  misled  of  the  land,  but  held  a  contract  of  pur- 

th?  adverse  party  to  his  prejudice,  it  chase  from  F.,  with  which  contract,  it 

is  not  error  to  refuse  to  instruct  the  was  alleged,  Stevens  offered  to  comply, 

jurors  that  they  must  be  satisfied  that  In  an  action  by  Stevens  against  S.  and 

the  plaintiff  and  the  defendant  made  F.  to  enforce  the  contract  of  F.,  Ste- 

the  identical  contract  set  forth  in  the  vens,  during  the  pendency  of  the  action, 

complaint,  and  that  the  plaintiff  per-  acquired  the  entire  interest  of  S.  in  the 

formed  his  part  of  that  contract  in  the  contract,  and  pleaded  such  fact  in  the 

manner  alleged,  as  such   instruction  amended  petition.     It  was  held  that, 

would  be  inconsistent  with  the  statute,  as  the  action  against  F.  could  only  be 

Farley  v.  Eller,  29  Ind.  322.  brought  on  his  contract  as  an  entirety, 

Waiver   of   Objection  to   Variance. —  the  transfer  of  the  interest  of  S.  to 

Where  the  evidence  makes  out  a  differ-  Stevens  was  nor  a  new  cause  of  action, 

ent  case  from  that  stated  in  the  plead-  but  merely  an  assignment  by  a  party 

ings,  in  general,  it  should  be  objected  to  the  suit  of  the  entire  cause  of  action 

to  in  the  progress  of  the  cause,  if  not  to  Stevens.    Stevens  v.  Sibbett,  31  Neb. 

at  the  moment  when  it  is  offered.     If  612. 

this  is  not  done,  the  objection  will  be  Amendment  After  Bevenal  and  Be- 
taken as  waived,  and  the  court  will  mand. —  Where  the  bill  concedes  a  state 
proceed  to  give  relief,  if  such  a  case  as  of  facts  upon  which  the  Supreme 
requires  the  aid  of  the  court  is  pre-  Court,  on  appeal,  gave  a  deciston  in 
sented.  Hatcher  v.  Hatcher,  McMull.  favor  of  the  complainant,  he  cannot, 
Eq.  (S.  Car.)  311.  after  the  cause   was  remanded   by  a 

1.  See  article  Amendments,  vol.  I,  subsequent  amendment  of  his  bill,  dis- 

p.  458.  pate  the  facts  upon  which  he  obtained 

In    Massachusetts*    after    a    suit    in  a  decision  favorable   to  his   interest, 

equity  to  compel  specific  performance  Lombard  v.  Chicago  Sinai  Congrega- 

of  a  written  agreement  for  the  sale  of  tion,  75  111.  271. 

land  has  been  heard  by  a  single  jus-  Yew  Ground  of  Jurisdiction.  —  In  San- 

tice,  reserved  for  the  consideration  of  born  v.  Sanborn,  7  Gray  (Mass.)  142,  it 

the  fall  coait,  and  by  it  determined  was  held  that  after  a  suit  in  equity, 

not  to  be  maintainable,  for  the  reason  brought  to  compel   the    specific   per- 

that  (be   writing  does  not    take    the  for  ma  nee  of  a  written  agreement,  had 

agreement  out  of  the  statute  of  fra dds,  been  referred  to  a  master  and  he  had 

me    plaintiff    cannot    be    allowed    to  reported  that  no  such  agreement  was 
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been  considered  in  connection  with  the  averments  to  which  the 
amendment  related.1  The  bill  may  be  amended  so  as  to  set  up 
false  and  fraudulent  representations  not  discovered  to  be  false 
until  after  the  bill  was  filed  * 

Amendment  Instanter.  — -  Where  the  cause  is  brought  to  a  hearing 
on  bill,  answer,  replication,  and  proofs,  if  objection  to  the  want 
of  averments  is  then  made  for  the  first  time  the  court  may  per- 
mit an  amendment  instanter  to  remove  them.8 

A  Merely  Formal  Amendment  to  the  complaint  may  be  made  after 
trial  and  during  the  argument,  in  the  discretion  of  the  court.4 

Changing  Equitable  into  Legal  Action.  —  As  legal  and  equitable  causes 
of  action  arising  out  of  the  same  transaction  may  be  joined  under 
the  code,  a  complaint  for  specific  performance  may  be  amended 
and  thereby  changed  into  an  action  for  damages  in  the  discretion 
of  the  court.5 

10.  Cross-bill  or  Cross-complaint  for  Specific  Performance.  —  A 
cross-bill  or  cross-complaint  for  specific  performance  must  contain 
substantially  all  the  elements  of  an  original  bill  for  that  pur- 
pose.6 Where  the  defendant  in  ejectment  seeks  relief  by  way  of 
specific  performance,  his  answer  or  cross-complaint  must  show 
such  a  contract  or  agreement  as  would  sustain  a  bill  in  equity 

completed,  the  court  would  not  allow  353;  Winslow  v.  Winslow,  52  Ind.  8. 

the  amendment  of  the  bill  so  as  to  seek  See  generally  articles  Cross-bills,  vol. 

relief  on  the  ground  of  fraud  under  a  5,  p.  624;  Cross-complaints,  vol.  5,  p. 

statute  by  which  that  branch  of  equity  673. 

jurisdiction  was  conferred,  in  general  The  Averment  of  a  Demand  for  per- 
terms,  on  the  court  after  the  suit  was  formance  may  be  omitted  in  a  cross- 
commenced,  bill,   although    it    might    have    been 

1.  See  supfa%  VII.  4.  Particular  Aver-  necessary  in  an  original  bill  for  specific 

ments.  performance.     Stix  v.  Sadler,  109  Ind. 

8.  Jefferson  v.  Kennard,  77  111.  246.  254. 

8.  D'Wolf  v.  Pratt,  42  III.  198.  Averment   of   Tender.  —  Where    the 

4.  Hall  v.  Rice,  64  Cal.  443.  vendor    brings    a   suit   to   quiet   title 

5.  Merrill  v.  Beckwith,  168  Mass.  73;  against  his  vendee  in  possession,  a 
Beck  v.  Allison,  56  N.  Y.  366.  But  cross-complaint  by  the  vendee  for 
see  generally  article  Amendments,  vol.  specific  performance  need  not  allege  a 
1,  p.  568.  previous  tender  of  the  balance  of  the 

In  Massachusetts  11  was  held,  under  purchase  money,  as  the  bringing  of  the 

the  statute  of  1853,  c.   371,   that   the  action  to  quiet  title  is  a  repudiation 

court  had  no  power  to  allow  the  amend-  of  the  contract.     Sheplar  v.  Green,  96 

ment  of  a  bill  in  equity  for  specific  per-  Cal.  221. 

formance  so  as  to  stand  as  an  action  of  Cross-bill  for  Damages.  —  A  cross-bill 

contract  praying  for  relief  in  equity,  asking  affirmative  relief  must  be  based 

Darling  v.  Roarty,  5  Gray  (Mass.)  71.  on  matters  of    equitable   cognizance; 

So   the  court   refused   to  allow  the  and  in  a  suit  for  the  specific  perform- 

conversion  by  amendment  of  a  bill  in  ance  of  a  contract  to  convey  lands  a 

equity  to  compel  a  conveyance  into  an  defendant  claiming  title  to  the  lands 

action  for  money  had  and  received  to  by   warranty  deed  subsequent  to  the 

recover  the  proceeds  of  the  sale  of  the  contract  sued  on   cannot  maintain  a 

land.     Homer  v.  Homer,  107  Mass.  82.  cross-bill  to  recover  damages  against 

See  also  Hay  ward  v.  Hapgood,  4  Gray  his  codefendants  for  breach  of  cove- 

(Mass.)  437.  nant  of  warranty.     Hughey  v.  Bratton, 

6.  Nunez  v.  Morgan,  77  Cal.  427;  48  Ark.  167,  citing  Trapnall  v.  Hill,  31 
Smith  v.  Taylor,  82  Cal.  533;  Stratton  Ark.  345.  The  crossbill  was  accord- 
v,  California  Land,  etc.,  Co.,  86  Cal.  ingly  dismissed  without  prejudice. 
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for  specific  performance.1 
VIIL  Demttbreb  —  in  amend.  —  On  demurrer,  the  court  will 

not  consider  the  equitable  circumstances  of  the  case,  such  as  a 
change  in  circumstances  and  the  like,  which  would  render  per- 
formance inequitable ;  these  will  be  considered  only  on  the  com- 
ing in  of  the  answer  and  proofs.2 

When  Demurrer  Lies.  —  Where  it  does  not  affirmatively  appear  in 
the  bill  or  complaint  that  the  contract  is  within  the  statute  of 
frauds,  advantage  of  the  statute  cannot  be  taken  by  demurrer, 
but  the  objection  must  be  raised,  if  at  all,  by  answer.3  But 
where  it  appears  on  the  face  of  the  complaint  that  the  contract 
is  not  in  writing,  and  therefore  is  invalid  by  reason  of  the  statute 
of  frauds,  the  objection  should  be  presented  on  demurrer  before 
answer.4  The  objection  that  the  bill  or  complaint  shows  that 
the  plaintiff  has  an  adequate  remedy  at  law  may  be  raised  by 
demurrer.5  Laches  apparent  on  the  face  of  the  bill  may  be 
objected  to  by  demurrer.* 

Keoeuity  of  Demurrer.  —  The  objection  that  the  essential  averments 
are  made  in  general  terms  and  not  specifically  cannot  be  taken  at 
the  hearing,  but  must  be  raised,  if  at  all,  by  a  demurrer.7  Before 
rendering  a  decree  against  a  nonresident  who  is  represented  only 
by  a  guardian  ad  litem  appointed  by  the  court,  it  is  the  duty  of  the 
court,  without  any  demurrer,  to  see  that  the  complaint  states  a 
cause  of  action  within  its  jurisdiction.8 

Sufficiency  of  Demurrer.  —  A  demurrer  going  to  the  whole  of  a  com- 
plaint which  is  good  for  a  portion  of  the  relief  asked  is  properly 
pverruled.9  A  demurrer  alleging  the  absence  of  an  essential  aver- 

1.  Stockton  v.  Herron,  (Idaho  1893)  upon  his  supposed  rights  for  so  great 
32  Pac.  Rep.  257.  length  of  time  that  it  may  be  justly 

2.  Cheney  v.  Cook,  7  Wis.  413.  expected  that  events  have   been   for- 

3.  Hunt  v.  Hayt,  10  Colo.  278.  See  gotten,  witnesses  have  died  or  removed 
also  supra,  VII.  4.  c.  (6)  Statute  of  beyond  the  reach  of  parties,  and  other 
Frauds.  means  of  proof  have  been  lost  or  de- 

4.  Wilke  v.  Miller,  171  111.  556;  Live-  stroyed.  Ashurst  v.  Peck,  iot  Ala. 
sey  v.  Livesey,  30  Ind.  398;  Slater  v.  499. 

Smith,  117  Mass.  96.     See  also  supra,  7.  Ramsey  v.  Liston,  25  111.  114. 

VII.  4.  c  (6)  Statute  of  Frauds.  Objection  to  Averment  as  to  Payment 

5.  See  article  Remedy  at  Law,  vol.  of  Consideration.  —  Where  a  bill  for  the 
18,  p.  116.  specific  performance  of  a  contract  for 

A  Purchaser  at  a  Judicial  Sale  Cannot  the   sale  of  land   alleges    in    general 

Demur  to  a  bill  against  him  for  specific  terms  the  purchase  of   the  land   and 

performance    upon    the    ground    that  payment  of  the  consideration,  without 

there    is    a    more    summary    remedy  stating  precisely   what  the  considera- 

against  him.     Bowne  v.  Ritter,  26  N.  tion  was  or  how  it  was  paid,  advan- 

J.  Eq.  456.  tage  of  the  defect  cannot  be  taken  on 

6.  Somerby  v.  Buntin,  118  Mass.  279.  the  hearing.     It  can  be  reached,  if  at 
Demurrer  to  Stale  Claim.  —  Ademurrer  all,   by  demurrer  alone.     Ramsey  v. 

upon  the  ground  that  the  alleged  right  Liston,  25  III.  114. 

of  the  complainant  is  stale  does  not  8.  Bonner  v.  Little,  38  Ark.  397. 

present  the  objection  that  the  plaintiff  9.  Napier  v.  Union  Cotton  Mills.  93 

has  acquiesced   in  special   conditions  Ga.  587.     See  also  articles  Demurrers 

and  circumsiances  which  render  i;  In-  at    Common     Law    and    under    the 

equitable  to  enforce  the  demand,  but  it  Codes,   vol.  6,   p.  301;  Demurrers  in 

implies  rather  that  the  suitor  has  slept  Chancery,  vol.  6,  p.  416. 
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ment  raises  no  question  as  to  the  sufficiency  of  an  allegation  made 
for  the  purpose  of  excusing  the  omission  of  such  averment.1 

General  or  Special  Demurrer.  —  On  demurrer,  the  general  and  usual 
objection  that  a  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  is  permissible  only  when  the  complaint 
is  bad  in  substance.*  Where  the  real  objection  is  not  the  absence 
of  an  averment,  but  rather  the  insufficiency  of  an  averment,  such 
defect  must  be  specially  pointed  out  by  the  demurrer.8  Advan- 
tage of  the  statute  of  frauds  may  be  taken  under  a  general 
demurrer  for  want  of  equity,  where  the  bill  shows  on  its  face  that 
the  contract  is  within  the  statute  of  frauds.4  Where  the  contract 
set  out  is  of  such  a  nature  that  specific  performance  could  not 
have  been  enforced  against  the  plaintiff,  he  must  allege  full  per- 
formance on  his  part,  or  a  demurrer  for  failure  to  state  a  cause  of 
action  will  lie.5  Where  unreasonable  delay  amounting  to  laches 
is  apparent  upon  the  face  of  the  bill,  advantage  of  it  may  be 
taken  under  a  general  demurrer  for  want  of  equity.*  The  objec- 
tion that  the  complaint  shows  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations  cannot  be  raised  by  a  general 
demurrer  upon  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  but  must  be  spe- 
cially assigned  as  the  ground  of  demurrer.7     An  objection  for 

1.  Ashurst  v.  Peck,  101  Ala.  499,  ance  of  a  contract  for  the  purchase  of 
wherein  it  was  held  that  a  demurrer  real  estate  showed  that  the  purchase 
Alleging  that  the  bill  failed  to  state  the  money  was,  by  supplemental  agree- 
terms  of  the  contract  and  the  acts  of  ment,  made  payable  in  part  in  per- 
performance  done  in  pursuance  thereof  sonal  services,  that  such  services  were 
did  not  present  the  question  that  the  performed  according  to  agreement  to 
bill  failed  to  show  that  the  plaintiff  a  certain  dale,  and  that  the  defendant 
had  done  what  he  could  to  ascertain  at  that  date  refused  to  furnish  any 
such  facts.  further  work  to  be  performed.     It  as- 

2.  Morrow  v.  Lawrence  University,  serted  noncompliance  of  the  plaintiff 
7  Wis.  574.  with  the  agreement,  and  averred  readi- 

8.  Ashurst  v.  Peck,  101  Ala.  499.  ness  and  willingness  and  ability  to 
The  General  Bale  is  that  a  demurrer  perform  the  remainder,  but  did  not 
which  does  not  distinctly  specify  the  aver  how  much  service  was  rendered, 
grounds  of  objection  to  the  complaint  or  what  amount  was  paid  on  the  con- 
will  be  disregarded.  Henderson  v.  tract  or  remained  unpaid;  nor  did  it 
Johns,  13  Colo.  290.  lay  any  foundation  for  an  accounting, 

4.  Chambers  v.  Lecompte,  9  Mo.  575.  but  simply  alleged  a  demand  for  a  deed 
In  Mayger  v.  Cruse,  5  Mont.  493,  the  and  an  offer  to  pay  a  certain  sum  of 

court  said  that  where  the  complaint  is  money  as  balance  due  upon  the  agree- 

silent  as  to   whether  the  alleged  con-  ment,  which  the  defendant  refused  to 

tract  was  verbal  or  in  writing,  and  no  accept.      It  was   held   that   the  com- 

objection  is  made  by  demurrer  upon  plaint  was  subject  both  to  a  general 

the  ground   of  ambiguity  or    uncer-  demurrer  for  failure  to  state  a  cause  of 

tainty,   a  writing  will   be   presumed,  action  and  to  a  special  demurrer  for 

Citing  Sweetland  v.  Barrett,  4  Mont,  ambiguity.     Wakeham  v.   Barker,  8a 

217.     But   this  intimation  that  a  de-  Cal.  46. 

murrer  would  lie  in  such   a  case  is  6.  Walker  v.  Ray,  in  111.  315,  over- 

believed  to  be  unfounded.     See  supra,  ruling  School  Trustees  v.  Wright,  12 

VII.  4.  c.  (6)  Statute  0/ Frauds.  111.  432;  Lloyd  v.   Kirkwood,  112  111. 

5.  Wakeham  v.  Barker,  82  Cal.  46.  329;  McCabe  v.  Mathews,  40  Fed.  Rep. 
Both  General  and  Special  Demurrers.  —  338,  affirmed  155  U.  S.  550. 

A  complaint  for  the  specific  perform-        7.  Hunt  e>.  Hayt,  10  Colo.  278. 
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ambiguity  must  be  taken  by  special  demurrer,1  or  by  motion  to 
make  more  definite  and  certain.3  The  remedy  for  a  defective 
statement  of  a  material  averment  is  a  special  demurrer,  and  not  a 
motion  to  strike  out.s 

IX.  Plea  ob  Ahsweb  —  1.  Particular  Defenses  —  a.  Denial  of 
Contract.  —  Where  the  answer  denies  the  contract  alleged  in 
the  bill,  the  burden  of  proof  is  thereby  put  upon  the  complainant, 
who  must  establish  by  clear  and  satisfactory  evidence  not  only 
the  making  of  the  alleged  contract,  but  also  its  terms,  in  order  to 
entitle  him  to  a  specific  performance.4  A  mere  denial  of  the 
execution  of  an  alleged  contract  will  not  admit  proof  aliunde  the 
contract  to  avoid  it.* 

b.  Different  Contract.  —  The  defendant  may  plead  in  his 
answer  as  new  matter  a  contract  different  from  the  one  alleged  in 
the  complaint,  and  the  court  will  then  ascertain  from  the  evidence 
what  was  the  real  agreement  and  enforce  it  accordingly ;  •  a  cross- 
bill is  not  necessary .*  Where  the  answer  is  defective  in  not  fully 
and  specifically  stating  the  understanding  or  agreement  of  the 
parties,  the  plaintiff's  remedy  is  by  motion  to  make  more  definite.8 

c.  Statute  of  Frauds.  —  There  is  an  irreconcilable  conflict 
in  the  cases  on  the  question  whether  it  is  necessary  to  plead  the 
statute  of  frauds  specially  as  a  defense  or  whether  it  is  available 
under  a  denial  of  the  contract.0     It  has  frequently  been  held 

1.  Durkee  v.  Cola,  74Cal.  313;  Hud-  condition  that  the  plaintiff  will  consent 
son  v.  Johnson,  45  Cal.  21;  Wakeham  to  the  same  justice  being  rendered  to 
v.  Barker,  82  Cal.  46;  Farwell  v.  John-  the  defendant  that  he  asksfor  himself." 
ston,  34  Mich.  342.  McClaskey  v.  Barr,  48  Fed.  Rep.  134, 

2.  See  article  Definiteness  and  wherein  the  court  also  said  lhat  bills 
Certainty  in  Pleadings,  vol.  6,  p.  274.  for  specific  performance  are  not  dis- 

8.  Swain  v.  Burnette,  76  Cal.  299.  tinguishable  in  this  respect  from  bills 
4.  Edwards    v.    Rives,   35    Fla.   89,  for   partition.      See    generally   article 
citing   22   Am.    and   Eng.    Encyc.    of  Partition,  vol.  15,   p.  769,  and  gen- 
Law  (1st  ed.)  1075.  e rally  as  to  affirmative   relief    to  de- 
6.  Brown  v.  Eaton,  21  Minn.  409.  fendants  see  infra,  XII.  Decree. 

6.  Sims  v.  McEwen,  27  Ala.  184;  necessity  of  Proof. — An  answer  set- 
Morril!  v.  Cooper,  65  Barb.  (N.  Y.)  512;  ting  up  a  contract  different  from  that 
Thompson  v.  Hawley,  14  Oregon  199,  alleged  in  the  complaint  is  sufficient  to 
holding  that  a  contract  so  set  up  is  new  put  in  issue  the  making  of  such  con- 
matter  constituting  a  defense  and  pre-  tract,  and  a  finding  lhat  such  a  con- 
sents a  material  issue.  tract  was  made  cannot  be  supported  in 

7.  Gross-bill  Unnecessary  to  Obtain  the  absence  of  proof.  Sawyer  v.  Wal- 
Afflrmative    Belief.  —  "If    the    parties  lace,  47  Minn.  395. 

differ  as  to  the  terms  of  the  contract,  8.  Spence  v.   Spence,  17  Wis.   448. 

and  (hat  question  is  decided  in  (he  de-  See  also  Flanders  v.  McVickar,  7  Wis. 

fendant's  favor,  the  court  will  compel  372.     And    see    article    Definiteness 

complainant  to  perform  the  contract  as  and  Certainty  in  Pleadings,  vol.  6, 

thus  established.     The   defendant   in  pp.  273,  274. 

such  case  need  not  file  a  cross-bill,  bat  Construction  of  Answer.  —  The  words 

may  set  up  his  version  of  the  contract  "express  understanding"  in  an  an- 

by  way  of  answer.     The  cases  which  swer  are  equivalent  to"  express  agree- 

sustain    this     proposition    are    noted  ment"  or"  express  contract."    Spence 

under    section     156    of    Langdell    on  v.  Spence,  17  Wis.  448. 

Equity  Pleading,  and  they  proceed  dis-  0.  For  a  full  discussion  and  citation 

tinctly  upon  the  theory  that  the  court  of  cases   upon  this  point,  see  article 

entertains  such   bills  only   upon  the  Frauds,  Statute  of,  vol.  9,  p.  699. 
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that  the  defense  of  the  statute  of  frauds,  when  not  apparent  on 
the  face  of  the  bill  so  as  to  be  available  by  demurrer,  must  be 
specially  set  up  by  plea  or  answer,1  and  is  not  available  under  a 
simple  denial  of  the  making  of  the  contract  averred  in  the  bill.* 
On  the  other  hand,  many  cases  hold  that  a  simple  denial  of  the 
contract  alleged  obliges  the  plaintiff  to  prove  a  written  contract 
valid  in  law,  or,  in  other  words,  that  under  a  mere  denial  a  defend- 
ant may  take  advantage  of  the  statute  by  an  objection  to  evidence 
of  an  oral  contract.8     Under  either  rule  it  seems  that  where  the 

1.  Hollingshead  v.  McKenzie,  8  Ga.  for  lands  alleged  to  have  been  made 

457;  Dyer  v.  Martin,  5  111.  146;  Esmay  by  the  ancestor  of  the  defendants  will 

p.  Gorton,   18  III.  483;  Lear  v.  Chou-  not  be   specifically    enforced    against 

teau,  23  111.  39;  Warren  v.  Dickson,  27  infants  although   their  guardians  do 

111.  115;  Bragg  v.  Olson,  128  111.  540;  not  insist  upon  the  statute.     Grant  v. 

McClurev.  Oirich,  118  111.  320;  Livesey  Craigmiles,   1   Bibb  (Ky.)  203.      See 

v.  Livesey,  30  Ind.  398;  Chambers  v.  generally  article  Infants,  vol.  10,  p. 

Lecompte,  9  Mo.  575;  Adams  v.  Pat-  675. 

rick,  30  Vt.  516.  8.  Esmay  v.  Gorton,  18  111.  483;  Hull 

Waiver  by  Failure  to  Plead.  — Those  v.  Peer,  27  111.  312;  McClure  z\  Otrich, 

who  would   avoid   the    obligation    of  118  111.  320.     But  in  this  last  case  there 

such  parol  contracts  by  reason  of  the  were  sufficient  acts  of   part  perform- 

statute  of  frauds  must  set  up  the  stat-  ance  to  take  the  case  out  of  the  statute, 

ute  by  way  of  defense,  or  rely  upon  it  Parol  Evidence  Admissible.  —  Where  a 

by  pleading  in  some  way,  and  if  they  bill   in  chancery  is  hied  to  enforce  a 

will  not  do  this  they  thereby  impliedly  specific  performance,  if  the  statute  of 

waive  the  objection  that  the  contract  frauds  2s  not  pleaded,  parol  evidence 

was   not  in   writing.     Lear  v.  Chou-  is  admissible  to  prove  the  contract, 

teau.  23  111.  39.  Emsay  v.  Gorton,  18  111.  483.     See  also 

Hot  Available  in  Instructions.  —  The  Ballingall    v.    Bradley,    16    111.    373; 

statute  of  frauds  cannot  be  set  up  for  Ludeke    v.   Sutherland,   87    111.    481; 

the  first  time  in  an  instruction.     War-  Galloway  v.  Garland,  104  111.  275;  Phoe- 

ren  v.  Dickson,  27  III.  115.  nix  Ins.  Co.  v.  Rink,  no  III.  538.    The 

Appeal  or  Error.  —  It  is  a  well-estab-  case  of  Esmay  v.  Gorton,  18  III.  483, 

lished  rule  that  a  party,  to  avail  him-  above  cited,  was  distinguished  in  Taylor 

self  of  the  statute  of  frauds,  must  plead  v.  Merrill,  55  III.  58,  wherein  the  court 

it  or  rely  upon  it  in  some  manner.     It  said:  "  From  the  statement  of  facts  we 

is  too  late  to  set  it  up  on  appeal  or  writ  would  understand  that  the  bill  in  that 

of  error  for  the  first  time.     Deniston  case  did  not  allege  that  the  contract 

v.  Hoagland,  67  111.  265.  between   the   parties  was   reduced  to 

The  Statute  of  Frauds  Kay  Be  Pleaded  writing.     The  contract  was  a  verbal 

in  Bar,  unless  facts  taking  the  case  out  one  between  the  agent  and  the  pur- 

of  the  statute  are  alleged  in  the  bill,  chaser,  and  it  is  so  alleged.    The  agent 

The  defendant  is  not  compelled  to  an-  was  fully  authorized  by  the  principal, 

swer  and  either  deny  or  confess  the  in  writing,  to  make  the  contract  in  his 

agreement.     Love  v.  Neilson.  1  Tones  behalf.     The  court  held  that,  the  stat- 

Eq.   (N.    Car.)  339;  Sain  v.   Dulin,  6  ute  of  frauds  not  having  been  pleaded 

Jones   Eq.  (N.   Car.)   195;    Meach    v.  or  set  up  in  the  answer  no  question 

Stone,  1  D.  Chip.  (Vt.)  182.  could  arise   upon    the    admission    of 

A  defendant  cannot  avail  himself  of  parol  evidence   to  establish   the  con- 

the  statute  if  the  bill  contains  aver-  tract." 

ments  sufficient  to  avoid  the  bar,  such  3.  Wildbahn  v.    Robidoux,    11   Mo. 

as  part  performance.    Harris  v.  Knick-  659;  Devore  v.  Devore,  138  Mo.  181: 

erbacker,  5  Wend.  (N.  Y.)  638.  Walker    v.    Hill,    21    N.J.   Eq.    191; 

Plea  or  Answer.  —  The  statute  may  be  Haight  v.  Child,  34  Barb.  (N.  Y.)  186; 

specially  pleaded,  or  it  may  be  insisted  Jervis  v.  Smith,   Hoffm.  (N.  Y.)  470; 

upon  in  the  answer.     Harris  v.  Knick-  Harris  v.  Knirkerbacker,  5  Wend.  (K. 

erbacker,  5  Wend.  (N.  Y.)638;  Adams  Y.)  638,  re%>crsing  1  Paige  (N.  Y.)  209; 

v.  Patrick,  30  Vt.  516.  Coles  v.  Bowne,  10  Paige  (N.  Y.)  526, 

Infant  Defendants.  —  Parol  contracts  citing  Cozinev.  Graham,  2  Paige  (N. 

4GS  Volume  XX. 


?!«  or  Aura.         SPECIFIC  PERFORMANCE.   Pirtbalu  Do* 


bill  sets  out  a  contract  in  writing  the  defendant  need  not  plead 
the  statute  of  frauds  in  anticipation  of  an  attempt  by  the  com- 
plainant to  prove  a  contract  in  parol.1  Where  the  complaint 
shows  that  the  agreement  was  not  in  writing,  and  there  is  no 
averment  of  facts  to  take  the  case  out  of  the  statute,  a  general 
denial  does  not  raise  the  issue  of  the  statute  of  frauds.3  Specific 
performance  will  be  decreed  where  the  answer  admits  the  parol 
agreement  and  does  not  plead  the  statute  of  frauds.3    An  answer 

Y.)  177,  and  Ontario  Bank  v.  Root,  3  2.  Livesey  v.  Livesey,  30  Ind.  398, 

Paige  (N.  Y.)  478.  wherein  the  court  intimated  that  the 

The  Defendant  Heed  Wot  flat  Up  the  objection,  when  apparent  on  the  face 
Statute  of  Frauds  in  his  answer,  as  of  the  complaint,  might  be  raised  by 
undei  the  modern  rule  a  party  is  called  demurrer,  motion  in  arrest,  or  assign- 
upon  to  allege  only  the  facts  that  he  mem  of  error,  upon  the  ground  that 
intends  10  prove,  and  need  not  set  out  the  complaint  does  not  state  facts 
or  refer  to  the  statute  upon  which  he  sufficient  to  constitute  a  cause  of 
intends  to  rely.  Morrill  v.  Cooper,  65  action;  but  the  point  was  not  de- 
Barb.  (N.  Y.)  572,  citing  Haight  v.  cided,  as  no  such  proceedings  were 
Child,  34  Barb.  (N.  Y.)  186.  taken. 

Under  a  Mere  Denial  of  the  Contract  al-  8.  Talbot  v.  Bowen,  1  A.  K.  Marsh, 

leged  in  the  bill   the  defendant  may  (Ky.)436;  Albert  v.   Winn,  5   Md.  66; 

take  advantage  of  the  statute  of  frauds  Small    v.   Owings,    1    Md.    Ch.    363; 

by  an  objection  to  the  reception  of  evi-  Winn  v,  Albert,  2  Md.  Ch.  169;  Artz  v, 

dence  of  a  parol  contract;  and  by  fail-  Grove,  21  Md.  456;  Newton  v.  Swazey, 

ing  so  to  object  and  to  save  an  excep-  8  N.  H.  9;  Tilion  v.  Tilton,  9  N.  H. 

tion,    the    defense   of    the    statute    is  385;  Dean  v.   Dean,  9  N.  J.  Eq.  425; 

waived.    Nunez  v.  Morgan,  77  Cal.  427,  Soeed  v.  Bradley,  4  Sneed  (Tenn.)  301. 

citing  McDonald*/.  Mission  View  Home-  But  see  Biggs  v.  Johnson,  1  Shannon 

stead  Assoc,  51  Cal.  210.  Tenn.  Cas.  622. 

Objection    Available    at    Hearing.  —  When  an  agreement  is  distinctly  set 

Where  a  bill  seeks  to  enforce  an  agree-  forth  in  the  bill,  and  confessed  by  the 

merit   for  an  interest  in  land,  the  de-  answer,  or  by  a  failure  to  answer,  a 

fendant  may  avail  himself  of  the  statute  court  of    equity   will    decree    a    spe- 

of  frauds  at  the  hearing,  though  he  cific  performance  notwithstanding  the 

does  not  set  it   up  as  a  defense  in  the  agreement  was  not  reduced  to  writing, 

answer,  or  otherwise,  if  he  denies  in  unless  the  party  insists  upon  the  bene- 

his  answer  that  there  was  any  agree-  fit  of  the  statute  of  frauds.     Newton  v. 

menl  as  charged  in  the  bill  —  the  de-  Swazey,  8  N.  H.  9,  citing  Atty.-Gen.  v. 

nial  being  of  a  valid  agreement  which  Day,  1  Ves.  220;  Cooth  v.   Jackson,  6 

can  be  enforced  under  the  statute  of  Ves.  Jr.  37;  Moore  v.  Edwards,  4  Ves. 

frauds.     Wynn  v.  Garland,  19  Ark.  23.  Jr.  23;  Blagden  v.  Bradbear,  12  Ves. 

I.Taylor     v.    Merrill,    55    111.    52,  Jr.  471;  and  Rowe  v.  Teed,  15  Ves.  Jr. 

wherein  the  court  said:  "  We  are  at  a  375. 

loss  to  understand  how  a  party  can  be  It  is  settled  doctrine  that  if  the  an- 

called    upon    to   plead   the   statute  of  swer  admits  a  contract  without  stating 

frauds  to  a  parol  contract  for  the  con-  that  it  was  not  in  writing  and  setting 

veyance    of    land,    when    he    is    not  up  the  statute  of  frauds,  the  statute 

charged  with  having  made  such  a  con-  cannot  be  used  as  a  defense.     The  ad- 

ttact.     It  could  hardly  be  required  of  mission  will  be  held  to  be  of  a  written 

him  to  anticipate  lhat  the  other  partv  contract,  and  no  proof  need  be  offered 

would  prove  a  parol  contract,  when  it  of  it.     But  if  the  pleading  or  answer 

Is  alleged   that   the   existing  contract  denies  the  existence  of  any  agreement, 

was  reduced  to  writing  by  the  delib-  the    plaintiff    must    prove    a    written 

erate  acts  of  the  parties.     It  will  be  agreement.     Walker  v.   Hill,  21  N.  J. 

time  enough  for  him  to  plead  the  stat-  Eq.  191;  Van  Dyne  v.  Vreeland,  11  N. 

ute  of  frauds  for  his  defense  when  it  is  J.   Eq.  370;    Jervis  v.  Smith,   Hoffm. 

alleged  against  him  that  he  has  made  (N.  Y.)  470;  Harris  t.  Knickerbacker, 

a  contract  that  comes  within  the  pur-  5  Wend.  (N.  Y.)  638;  Duffy  v.  O'Dono- 

view  of  that  statute."  van,  46  N.  Y.  223. 
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admitting  the  contract  stated  in  the  bill,  but  alleging  that  it  was 
by  parol  and  insisting  on  the  statute  of  frauds,  is  sufficient.1  An 
answer  setting  up  a  different  contract  from  that  alleged  in  the 
complaint  is  not  sufficient  to  take  the  case  out  of  the  statute  of 
frauds.* 

d.  ILLEGALITY.  —  Under  a  general  denial  the  defendant  may 
show  that  the  contract  of  sale  was  made  for  an  illegal  purpose.8 

e.  Fraud.  —  Where  the  defendant  relies  on  fraud  upon  the 
part  of  the  plaintiff  as  a  defense,  the  fraud  must  be  directly  and 
specifically  averred  in  the  answer.4 

/.  RESCISSION.  —  An  answer  stating  facts  showing  a  rescission 
of  the  contract  by  the  defendant  because  of  nonperformance  by 
the  complainant  is  good  on  demurrer.* 

1.  Hollingshead  v.  McKenzie,  8  Ga.  performance  of  a  parol  contract  to  con- 
457;  Van  Dyne  v.  Vreeland,  II  N.  J.  vey  land,  and  in  the  alternative  for 
Eq.  37o;  Harris  v.  Knickerbacker,  5  compensation  for  improvements,  de- 
Wend.  (N.  Y.)  638,  reversing  1  Paige  nied  the  terms  of  the  contract  as  set 
(N.  Y.)  209;  Haight  v.  Child,  34  Barb,  out  in  the  bill,  and  alleged  a  different 
(N.  Y.)  186;  Jervis  v.  Smith,  Hoffm.  (N.  one,  which  was  not  performed  on  ac- 
Y.)  470;  Sain  v.  Dulin,  6  Jones  Eq.  (N.  count  of  the  improper  conduct  of  the 
Car.)  195;  Sneed  v.  Bradley,  4  Sneed  plaintiff,  and  the  defendant  also  in- 
(Tenn.)  301.  sisted  on  the  statute  of  frauds,  it  was 

But  in  Smith  v.  Brailsford,  1  Desaus.  held  that  the  plaintiff  was  not  entitled 

(S.  Car.)  350,  the  answer  admitted  the  to  a  decree  for  compensation  for  value 

parol  agreement  as  stated  in  the  bill,  added  to  the  land  by  such  improve- 

and  also  insisted  on  the  defense  of  the  ments.     Sain  v.  Dulin,  6  Jones  Eq.  (N. 

statute  of  frauds.     It  was  held,  never-  Car.)  195,  following  Dunn  v.  Moore,  3 

theless,  that  the  case  was  taken  out  of  Ired.  Eq.  (N.  Car.)  364,  in  which  case 

the  statute,  the"  defendant  having  ad-  it  was  held  that  part  performance,  as 

mitted  in  his  answer  that  he  was  bound  by  paying  part  of  the  purchase  money, 

in  honor,"  etc.  and  entering  into  possession  and  mak- 

In  Iowa  it  was  held  under  the  Revi-  ing  improvements,   will   not  take  the 

sion  of   i860,  §  4009,  that  when   the  case  out  of  the  statute;  but  that  when 

plaintiff    is    otherwise    entitled    to    a  there  is  such  part  performance,  if  the 

specific  performance,  and  the  defend-  defendant  admits  the  contract  as  stated 

ant  either  admits  or  does  not  deny  in  by  the  plaintiff,  and  also  the  part  per- 

his    answer    an     unwritten    contract,  formance,  but  relies  on  the  statute  of 

specific  performance  may  be  enforced  frauds,  the  court  will  order  an  account 

notwithstanding  the  benefit  of  the  stat-  and    decree    a    compensation    to    the 

ute  is  insisted   upon   in   the   answer,  plaintiff  for  the  value  which  his  im- 

Auter  v.  Miller,  18  Iowa  405,  holding  provements  have  added  to  the  land, 

that  an  answer  which   admitted  that  If  the  contract  be  denied,  however,  the 

"  the  defendant  negotiated  to  and  with  court  cannot  grant  any  relief,  because 

the  plaintiff  for  a  sale  of  the  lot  for  it  cannot  go  into  proof  of  a  contract 

seven  hundred  dollars,  but  denies  that  variant  from  that  which  is  stated  in 

the  defendant  did  sell  the  same,"  did  the  answer.      The  court  distinguished 

not  admit  a  dnal  or  concluded  agree-  Thomas  v.  Kyles,  1  Jones  Eq.  (N.  Car.) 

ment  between  the  parties  within  the  302,  and  Love  v.  Neilson,  1  Jones  Eq. 

above  rule.  (N.  Car.)  339. 

2.  Aniwer  Alleging  Different  Contract.  8.  Sprague  v.  Rooney,  104  Mo.  349, 
—  Morrill  v.  Cooper,  65  Barb  (N.  Y.)  overruling  82  Mo.  493. 

512  \citing  Harris  v.  Knickerbacker,  5  4.  Fitzpatrick   v.  Beatty,  6  111.  454. 

Wend.  (N.   Y.)  638;  Jervis  v.  Smith,  See  generally  article    Fraud,  vol.  9, 

Hoffm.  (N.  Y.)  470:  Haight  v.  Child,  p.  (A^etseq.    And  for  a  case  where  the 

34  Barb.  (N.  Y.)  186];  Sain  v.  Dulin,  6  answer  was  held  to  slate  a  sufficient 

Tones    Eq.    (N.    Car.)    195.      But  see  defense  in  its  allegations  of  fraud,  see 

Walker  v.  Hill,  21  N.  J.  Eq.  191.  Morgan  v.  Bell,  3  Wash.  554. 

Where  the  answer  to  a  bill  for  specific  5.  Lane  v.  Ready,  12  Ind.  475. 
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g.  Want  of  Title  in  Plaintiff.  —  If  the  vendee  denies 
that  the  title  is  good,  or  insists  upon  incumbrances,  as  an  objec- 
tion to  performance,  he  should  put  the  title  or  incumbrances  in 
issue  by  his  pleadings.1 

A.  Bona  Fide  Purchase  Without  Notice.  —  A  defend- 
ant claiming  to  be  a  bona  fide  purchaser  must  deny  notice  not 
only  at  the  time  of  his  purchase,  but  also  before  or  at  the  time 
when  his  deed  was  executed  and  the  consideration  was  paid.9 
And  he  must  deny  notice  even  though  it  is  not  charged  in  the 
bill.3  A  plea  setting  up  the  defense  that  the  defendant  is  a  bona 
fide  purchaser  must  aver  payment  of  the  whole  of  the  considera- 
tion.4 The  defense  of  a  bona  fide  purchase  without  notice  may 
be  made  by  plea  in  bar  of  discovery  and  relief,  or  by  answer  in 
bar  of  relief  only.* 

i.  Limitation  and  Laches.  —  The  defense  of  the  statute  of 

limitations  must  be  specially  pleaded.6  Laches  may  be  an  avail- 
able defense,  though  not  pleaded.*  A  plea  merely  setting  up 
delay  in  completing  a  contract  is  bad,  because  compensation  in 
damages,  and  not  an  annulment  of  the  contract,  is  the  remedy 

1.  Daily  v.  Litchfield,  10  Mich.  29.        went  into  possession  or  made  the  inv 
An  Answer  Befitting-  a  Vendor's  BUI    provements,  is  defective  and  evasive 

for    specific     performance    upon     the  in  not  denying  notice  of  the  plaintiffs' 

ground  of  defects  in  the  plaintiff's  title  possession  previous  to  the  defendant's 

must  allege  either  an  entire  want  of  purchase.      Minor    v.    Willoughby,  3 

title  or  point  out  the  paiticular  defects  Minn.  225. 

of    which    the    defendant    complains.  8.  Dean  v.  Anderson,  34  N.  J.  Eq. 

Logan  v.   Bull,  78  Ky.  607;  Collins  v.  496 

Park,  93  Ky.  6;  Daily  v.  Litchfield,  10  4.  An  Averment  that  Part  of  the  Con- 
Mich.  29.  lideration  Was  Paid  and  the  balance  se- 
Defeet  of  Title  —  Sufficiency  of  Aver-  cured  by  a  mortgage  will  not  be  suffi- 
ment.  —  An  answer  which  alleges  in  cient,  as  proof  of  the  payment  of  the 
general  terms  that  not  all  of  the  land  whole  purchase  money  is  essential  to 
sold  is  included  in  the  deed  tendered  the  defense,  whether  it  be  made  by 
by  the  vendor,  but  does  not  allege  the  plea  or  answer.  Haughwout  v.  Mur- 
quantity  lacking,  or  any  particular  al-  phy,  22  N.  J.  Eq.  531,  citing  Wood  v. 
teration  in  the  boundary,  nor  point  out  Mann,  1  Sumn.  (U.  S.)  506;  Tewett  v 
any  particular  defects  in  the  title,  is  Palmer.  7  Johns.  Ch.  (N.  Y.)  65;  Mo- 
demurrable.    Collins  v.  Park,  93  Ky.  6.  lony  v.  Kernan,  2  Dr.  &  War.  31;  and 

2.  Minor    v.   Willoughby,    3   Minn.  Losey  v.  Simpson,  11  N.  J.  Eq.  246. 
225;   Dean  v.  Anderson,  34  N.  J.  Eq.  6.  Haughwout  v.  Murphy,  22  N.  J. 
496.  Eq.  531. 

Evasive  Answer.  —  To  a  complaint  in  6.  Hunt  v,  Hayt,  10  Colo.  278.     See 

an    action    for    specific   performance,  generally  article  Limitations,  vol.  13, 

alleging  that  the  plaintiffs  went  into  p.  176. 

and  remained  in  possession  from  the  7.  Hagerman  v.  Bates,  5  Colo.  App. 

time  of  their  purchase,  and  made  im-  391.    See  generally  article  Laches,  vol. 

provements,  an  answer  by  a  defendant  12,  pp.  829,  830. 

clai  m  i n g  as  a  s u bseq uent  bona  fide  pur*  Objection  Too  Late.  —  In  Massachusetts, 

chaser,   admitting  that    the   plaintiffs  where   the   ojection   of   laches   is   not 

have  been  in  possession  of  the  property  taken    in   the  demurrer  filed   nor  as 

and  have  made  improvements  thereon,  signed  ore  ten  us  at  the  hearing  before 

but  alleging   that   the   defendant  has  a   s'ngle    justice,    it    is    not   open    to 

not    any    knowledge    or    information  the  defendant  at  the  argument  before 

thereof  sufficient  to  form  a  belief  as  to  the  full  court,  upon   a  case  reserved, 

when   or  at  what  time   the   plaintiffs  Somerby  v.  Buntin,  118  Mass.  279. 
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for  such  delay,  and  therefore  a  demurrer  to  a  replication  to  such 
plea  is  properly  overruled.1 

j\  Homestead.  — The  defense  that  the  land  contracted  to  be 
conveyed  is  a  homestead  must  be  specially  pleaded  and  is  not 
available  under  a  mere  denial  of  the  execution  of  the  contract.* 

k.  Discharge  in  Bankruptcy. —  Where  a  defendant  to  a 
bill  for  the  specific  performance  of  a  contract  to  convey  land 
alleges  and  relies  upon  his  certificate  of  discharge  as  a  bankrupt, 
the  fact  of  a  proper  assignment  of  his  estate  to  his  assignee  will 
be  presumed  though  it  is  not  specifically  alleged,  if  there  is  no 
allegation  or  proof  to  the  contrary.3 

/.  Want  of  Equity.  —  Where  the  bill  prays  for  specific  per- 
formance, and  in  the  alternative,  in  case  that  cannot  be  granted, 
for  damages,  the  defendant  may  show  facts  making  it  inequitable 
to  grant  specific  performance  without  pleading  such  facts  in  his 
answer.4 

2.  Immaterial  Issues.  —  Where  one  is  joined  as  a  defendant  in  a 
vendor's  bill  for  specific  performance  under  an  allegation  that  he 
claims  some  title  or  interest  in  the  property,  and  his  answer  fails 
to  show  that  he  has  any  such  interest,  his  denial  of  other  allega- 
tions in  the  bill  raises  immaterial  issues.*  An  answer  alleging 
that  the  plaintiff  never  tendered  performance  on  his  part  or 
demanded  performance  on  the  part  of  the  defendants  is  imma- 
terial where  the  plaintiff  alleges  that  he  is  ready  and  willing  to 
perform.6 

3.  Plea  Accompanied  by  Answer.  —  Where  the  bill  anticipates  the 
defense  of  the  statute  of  limitations  and  charges  facts  in  avoid- 
ance of  such  defense,  a  plea  of  the  statute  of  limitations  must  be 
accompanied  by  an  answer  denying  such  averments.*  Where 
there  are  a  plea  to  a  bill  in  equity  and  an  answer  in  support  of 
the  plea,  no  question  which  is  not  raised  by  the  plea  can  be  raised 
by  the  answer.8  A  plea  of  the  statute  of  frauds  need  not  be 
supported  by  an  answer  unless  facts  in  avoidance  of  the  defense 
are  charged  in  the  bill.9  Where  the  defendant  pleads  that  the 
contract  was  not  in  writing,  and  therefore  was  void  by  the  statute 
of  frauds,  and  at  the  same  time  answers  denying  the  contract  set 

1.  Union  Pac.  R.  Co.  v.  Chicago,  7.  Wright  v.  Leclaire,  4  Greene  (Iowa) 
etc  ,  R.  Co.,  57  111,  App.  430.  420.     See  generally  article   Pleas   in 

2.  Brown  v.  Eaton,  21  Minn.  409.  Equity,  vol.  16,  p.  585. 

3.  Swepson  v.  Rouse,  65  N.  Car.  34.  The  Issues  of  Fact  Presented  by  Denials 

4.  Miles  v.  Dover  Furnace  Iron  Co.,  in  an  Answer  in  support  of  a  plea 
125  N.  Y.  294.  must  be  proved.    Wright  v.  Leclaire,  4 

5.  Miles  v.   Miles,  (Ky.  1898)  45  S.  Greene  (Iowa)  420. 

W.  Rep.  506.  8.  Andrews  v.  Brown,  3  Cush.(Mass.) 

6.  St.  Paul  Land  Co.  v.  Dayton,  39     130. 

Minn.  315,  holding  further  that  a  re-  9.  Meach  v.  Stone,  1  D.  Chip.  (Vt.) 

fusal  of  leave  to  answer  in  such  a  case  182. 

because  of  the  insufficiency  of  the  pro-  Generally    as    to    the    necessity   of 

posed  answer,    which   could   al    most  an  answer  in  support  of  a  plea,  see 

only  affect  costs,  presents  no  ground  article  Pleas  in  Equity,  vol.  16,  p.  609 

for  setting  aside  a  default.  ft  seq. 
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up  in  the  bill,  the  answer  overrules  the  plea.1 

4.  Answer  as  Evidence.  —  Under  the  strict  equity  practice  an 
answer  responsive  to  the  bill  must  be  taken  as  true  if  no  replica- 
tion is  filed.2  The  fact  that  the  answer  is  disproved  as  to  some 
facts  which  are  denied  does  not  destroy  the  weight  ascribed  to  it 
by  law  in  respect  to  other  facts  as  to  which  it  is  not  disproved  by 
the  required  amount  of  evidence.8  New  matter,  not  responsive 
to  the  allegations  of  the  bill  and  put  in  issue  by  the  replication, 
is  no  ground  for  denying  relief  unless  supported  by  the  proof.4 
Where  the  answer  denies  a  parol  agreement  of  which  discovery 
and  performance  are  sought,  and  discovery  is  the  sole  ground  of 
equity  jurisdiction,  the  jurisdiction  of  the  court  is  at  an  end.4 

5.  Admissions  in  Answer.  —  The  defendant  is  estopped  from 
insisting  that  a  contract  alleged  in  the  bill  lacks  precision  in  a 
particular  which  is  distinctly  stated  and  admitted  in  the  answer.6 
Where  the  answer  alleges  that  a  certain  amount  is  due  from  the 
plaintiffs  on  the  contract,  the  defendant  is  bound  thereby,  and 
cannot  claim  a  larger  amount  on  the  trial.1 

6.  Supplemental  Answer.  —  Where  an  inability  to  perform  arises 
after  the  beginning  of  the  action,  the  defendant  should  be  allowed 
to  plead  by  supplemental  answer  the  facts  tending  to  show  such 
inability.8 

X.  IHTEBLOCTJTOBY  PR0CEEDIHG8  —  1.  Reference  —  To  Ascertain 
Title.  —  Where  the  sufficiency  of  the  title  to  property  is  in  issue  it 
is  the  usual  practice  to  order  a  reference  to  a  master  to  examine 
and  ascertain  the  state  of  the  title.9     But  where  the  court  can 

1.  Wildbahn  v.  Robidoux,  n  Mo.  Where  an  Answer  Sets  Up  a  Mistake  in 
659.  Generally,  as  to  when  a  plea  will  the  contract  by  which  it  was  made  to 
be  overruled  by  an  answer,  see  article  call  for  five  lot3  of  land,  whereas  the 
Pleas  in  Equity,  vol.  16,  p.  615.  intention  of  the  parties  was  to  contract 

2.  McQueen  v.  Chouteau,  20  Mo.  for  only  two,  the  burden  of  proof  is 
222.  upon  the  defendant  to  prove  the  mis- 

8.  Broughtcn  v.  Coffer,  18  Gratt.(Va.)  take,  and  where  the  testimony  is  con- 

184,  citing   Fant   v.    Miller,    17   Gratt.  flicting  the  finding  of  the  lower  court 

(Va.)  187.  will  noi  be  disturbed  on  appeal.  Church 

4.  Smoot  v.  Rea,  19  Md.  398;  Casler  of  Christ  v.  Beach,  7  Wash.  65. 

v.  Thompson,  4  N.  J.  Eq.  60;  Church  Answer  Alleging  Different  Contract. — 

of  Christ  v.  B^ach,  7  Wash.  65.  Where  the  defendant  seta  up  a  contract 

What  Is  Hew  Matter.  —  Where   the  different  from  that  alleged  in  the  bill, 

vendor    in   his   answer  to   a   bill   for  as  that  it  is  a  conditional  contract,  this 

specific  performance  admits  his  failure  is  new  matter  as  to  which  the  burden 

to  convey  on  demand  and  assigns  as  of  proof  is  upon  the  defendant.    Casler 

the  ground  of  such  failure  the  delay  v.  Thompson,  4  N.  J.  Eq.  60. 

or  omission  of  the  vendee  to  pay  to  him  5.  Jones   v.   Sherwood,  6  N.  J.  Eq. 

the  amount  of  a  certain  judgment  not  210. 

included  in  the  terms  of  the  contract,  6.  Robbins  v.  McKnight.  5  N.  J.  Eq. 

but  alleged  in  the  answer  to  be  a  lien  643. 

on  the  real  estate,  such  answer  sets  up  7.  Dargin  v.  Cranson,  12  Colo.  App. 

new  matter  not  responsive  to  the  alle-  368. 

gations  of  the  bill,  and   must  be  sup-  8.  Wilbur  v.  Gold,  etc.,  Tel.  Co.,  52 

ported   by   proof,    or  it  furnishes  no  N.  Y.  Super  Ct.  189. 

ground  for  denying  to  the  complain-  9.  Champlin  v.  Parish,  3  Edw.  (N. 

ant  a  decree  for  specific  performance.  Y.)  581. 

Smoot  v.  Rea,  19  Md.  398.  As  to  the  procedure  on  references 
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decide  the  question  upon  the  pleadings  and  proof,  a  reference  is 
unnecessary,1  and  where  the  court  is  satisfied  that  objections  to 
the  title  exist  and  from  their  nature  cannot  be  removed,  it  will 
not  direct  a  reference  to  a  master  to  inquire  whether  a  good  title 
can  be  made.* 

To  Ascertain  Damages.  —  Where  a  specific  performance  has  been 
ordered  after  a  hearing  on  the  merits,  and  a  reference  to  a  master 
has  been  made  to  report  as  to  details  of  the  decree  to  be  entered, 
it  is  proper  to  refuse  to  submit  to  the  master  questions  as  to  the 
damages  which  the  plaintiff  would  suffer  from  nonperformance 
and  the  damages  which  the  defendant  would  suffer  by  perform- 
ance, where  there  is  no  evidence  of  any  change  in  the  situation 
which  would  make  specific  performance  inequitable.3  Where 
specific  performance  has  become  impossible  and  compensation  is 
to  be  awarded  in  lieu  thereof,  the  case  may  be  referred  to  a 
master  to  inquire  what  damages  the  plaintiff  has  sustained.4 

generally,  see  article  References,  vol.  and    on    appeal   the  appellate    court 

17,  p.  978.  should    base   its   decree   on    the  case 

If  the  Proof  Raises  a  Doubt  a  reference  made  in  the  court  below  and  should 

may  be  ordered.     Middleton  v.  Selby,  not  refer  the  question  of  title  or  give 

19  W.  Va.  167.  time  to  perfect  it.    Jackson  v.  Ligon, 

The  absence  of  a  report  of  a  master  3  Leigh  (Va.)  161.     See  also  Goddin  v. 

in  a  case  heard  on  bill,  answer,  and  Vaughn,  14  Gratt.  (Va.)  102. 

evidence  is  a  cardinal  defect.    Herdic's  Waiver  of  Objection  to  Title.  —  Where 

Appeal,   58  Pa.   St.   211,   wherein  the  the  contract  is   for   the   exchange  of 

court  said  that  in  the  case  in  hand  the  lands,  and  the  title  of  each  party  is  set 

defect  was  remedied  by  the  full  state-  out  in  the  pleadings,  a  reference  will 

ment  of  facts  and  findings  by  the  judge  not  be  ordered  where  it  appears  that 

in  his  opinion  preceding  the  decree.  the  defendant  has  accepted  a  payment 

Consent  Unnecessary. —  Where  the  only  in  pursuance  of  the  contract  after  filing 

question  in  issue  is  whether  the  plain-  his  answer,  though  the  defendant  by 

tiff  can  make  a  good  title,  the  court  will  his  answer  objected  to  the  plaintiff's 

direct  a  reference  to  a  master  to  ascer-  title;    a  specific  performance   will   be 

tain  the  title,  and  the  consent  of  the  ordered.     Stovall  v.  London,  5  Munf. 

other  party  to  the  reference  is  upneces-  (Va.)  299. 

sary.    Gentry  v.  Hamilton,  3  Ired.  Eq.  2.  Irremovable  Objections  to  Title.— 

(N.  Car.)    376;  Beverley  v.  Lawson,  3  Dominick  v.  Michael,  4  Sandf.  (N.  Y.) 

Munf.  (Va.)  317.  374;  Stevenson  v.  Buxton,  (Supm.  Ct. 

Objection  First  Taken  Before  Master.  —  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  352:  Lynch 

The  bill  may  be  dismissed  where  the  v.   Bischoff,   15  Abb.   Pr.  (N.  Y.)  357, 

plaintiff  cannot  give  the  title  bargained  note. 

for,  notwithstanding  the  objection  is  3.  Roberts  v.  Cambridge,  170  Mass. 

not  stated  in  the  answer  or  taken  until  199. 

the  hearing  before  the  master.     Park  4.  Denton  v.  Stewart,  1  Cox  Ch.  258; 

v.  Johnson,  7  Allen  (Mass.)  378.  Greenaway  v.  Adams,  12  Ves.  Jr.  395; 

Either  Party  May  Have  a  Reference  to  Copper  v.  Wells,  1  N.  J.  Eq.  10. 

a  master  to  inquire  into  the  title  and  Compensation     for     Improvements.  — 

other  matters  material  to  the  decree.  The  case  may  be  referred  to  a  master 

Henry  v.   Liles,   2  Ired.  Eq.  (N.  Car.)  where  compensation  is  to  be  made  for 

407.  the  value  of  the  improvements.    Berry 

1.  Tillotson  v.  Gesner,  33  N.  J.  Eq.  v.  Van  Winkle,  2  N.  J.  Eq.  269. 

313;  Middleton  v.  Selby,  19  W.  Va.  167.  Reference  or  Issue  —  Discretion  of  Court. 

Where  Title  Is  Question  of   Law. —  — Where  compensation  is  to  be  awarded 

Where  the  question  as  to  the  vendor's  in   lieu   of    specific    performance,  the 

title  is  a  mere  question  of  law,  and  usual  mode  of  determining  its  amount 

neither   party    asks    a    reference,  the  is  by  reference  to  a  master.     If,  how- 

court  ought  not  to  make  a  reference,  ever,  the  case  be  such  as  to  require  a 
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To  State  Aooomnts. — Where  the  bill  prays  for  an  accounting 
between  the  original  parties,  it  is  proper  to  send  the  case  to  a 
master  to  state  the  accounts  between  them.1 

Upon  Exeeptioni  to  a  Master's  Beport,  the  argument  is  confined  to  the 
exceptions  taken,  and  does  not  reopen  matters  fully  discussed 
and  determined  by  the  whole  court  before  the  reference  to  the 
master.* 

2.  Injunctions  and  Receivers.  —  The  provisional  remedies  of 
injunction3  or  the  appointment  of  a  receiver4  maybe  had  in 
proper  cases  in  suits  for  specific  performance. 

3.  Motions  and  Orders. — The  rights  of  the  complainant  cannot  be 
predetermined  on  motion.*     The  court  may,  upon  motion  made 

jury  to  assess  the  damages,  or  to  make  of  the  right  to  specific  performance, 

that  the  more  appropriate  reference,  il  the  writ  cannot  be  maintained  unless 

is  then  a  matter  of  convenience  and  the  case  presented  by  the  bill  would 

discretion  only  whether  to  order  such  authorize  the  court  to  enforce  the  con- 

an  assessment,  upon  an  issue  of  quart-  tract.     Geiger  v.   Green,  4  Gill  (Md.) 

turn  damnificatus,  or  to  dismiss  the  bill  472. 

and  remit  the  parties  to  an  action  at  Specific   performance  of  a  contract 

law.     Milkman  v.  Ordway,  106  Mass  cannot  be  enforced  by  means  of  a  pre- 

232.  liminary  injunction,  either  directly  or 

Where  an  award  of  damages  or  com-  indirectly.  Philadelphia,  etc.,  R.  Co. 
pensation  is  to  be  made  in  lieu  of  v.  Philadelphia,  8  Phila.  (Pa.)  112. 
specific  performance,  the  cause  m.iy  be  Injunction  —  Dissolution  on  Filing  of 
referred  fo  a  master  to  assess  such  dam-  Answer.  —  In  Gariss  v.  Gariss,  13  N.  J. 
ages,  and  the  court  need  not,  except  Eq.  320,  it  was  held  that  where  a  bill 
under  very  peculiar  circumstances,  for  the  specific  performance  of  a  con- 
award  an  issue  quantum  damnificatus.  tract  for  the  conveyance  of  land  avers 
Woodcock  v.  Bennet,  I  Cow.  (N.  Y.)  a  parol  enlargement  of  the  time  of  pay- 
711.  ment,  possession,  and  the  erection  of 

Damages  for  repairs  or  permanent  permanent  improvements,  an  injunc- 

improvements  under  a  defective  con-  tion  restraining  the  defendants  from 

tract,  or  one  which  cannot  be  executed  interfering  with  the  plaintiff's  posses- 

by  reason  of  the  fault  of  the  opposite  sion  will  be  dissolved  upon  the  filing 

party,  may  be  ascertained  by  inquiry  of  an  answer  denying  such  averments, 

before  a  master  or  commissioner,  or  See  also  generally  article   Injunc- 

at  the  discretion  of  the  court  an  issue  tions,  vol.  to,  p.  869. 

may  be  awarded.     Copper  v.  Wells,  1  4.  Receivers.  —  Medley   v.   Davis,    5 

N.  J.  Eq.  10.  Humph.   (Tenn.)  387.     See  generally 

1.  Hubbard  v.  Johnston,  77  Me.  139.  article  Receivers,  vol.  17,  p  675. 

2.  Pingree  v.  Coffin,  12  Gray  (Mass.)  6.  Ramsdell   v.   Maxwell,  32   Mich. 
288.  285. 

Setting  Aside  Findings.  —  Findings  of  Merits  Hot  Determined  on  Motion  — 

fact   made   by  a   referee   may  be  set  Illustration.  —  A  party  in  possession  of 

aside,  and   the  court  may  make  other  property,    under   a  new   arrangement 

findings.     Pratscfa   v.  Aberdeen  Pack-  after  foreclosure  decree  and  sale,  who 

ing  Co.,  7  Wash.  346.  has  filed  a  bill  for  specific  performance 

Evidence  Hot  Reported. — No  exception  of  such  new  contractus  not  subject, 

lies  to  the  finding  of  the  master  in  a  while  such  bill  is  pending,  to  have  his 

matter  of  fact  where  the  evidence  is  rights  thereunder  predetermined  by  a 

not  reported.     Carpenter  v.  Cushman,  motion  for  a  writ  of  assistance  in  the 

121  Mass.  265.  foreclosure  suit;    nor  could  an  inter- 

8.  Injunction.  — Where  the  object  of  locutory  order  in  the  new  suit,  dissolv- 

a  bill  is  to  obtain  specific  performance  ing  an   injunction   against   obtaining 

of  a  contract,  and  the  writ  of  injunction  possession  under  the  foreclosure,  an- 

!s  prayed  for  only  to  protect  the  prop-  ttcipate  the  final  decree  so  as  to  cut  off 

erty  against  the  wrongful  act  of  the  the  rights  of  either  party,  or  operate  as 

defendant  pending  the  determination  an  adjudication  as  to  the  right  of  pos- 
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by  the  defendant,  at  any  stage  of  the  suit,  allow  him  before  con- 
veying the  land  to  remove  buildings  which  he  had  erected  thereon 
under  a  claim  of  right.1  An  order  or  decree  in  a  suit  in  equity 
may  be  varied  at  any  time  before  the  entry  of  the  final  decree.* 

An  Order  Pro  Confeuo  has  the  effect  of  an  answer  admitting  the 
allegations  of  the  bill  to  be  true.s 

4..  Appointment  of  Surveyor.  —  On  a  bill  for  specific  performance 
of  an  agreement  for  the  sale  of  a  tract  of  land  excluding  certain 
parts  which  are  not  fully  described,  the  court  may,  for  its  own 
information,  appoint  a  surveyor  to  survey  the  tract  and  lay  off 
the  parts  reserved.4 

5.  Payment  of  Consideration  into  Court.  —  A  court  of  equity  is 
not  bound  by  any  fixed  rule  requiring  the  payment  into  court  of 
unpaid  purchase  money,  but  it  may  at  any  time  order  that  the 
money  be  brought  in,  whenever  the  rights  of  the  opposite  party 
may  require  it.5 

Where  the  Vendor  Is  in  Default,  as  where  he  repudiates  or  denies  the 
agreement,  an  offer  in  the  bill  to  pay  the  amount  due  from  the 
plaintiff  or  for  which  he  may  ultimately  be  held  liable  is  sufficient, 
without  actually  producing  the  money  and  paying  it  into  court.* 

Withdrawal  of  Money.  —  The  court  may  allow  a  plaintiff  to  withdraw 
money  paid  into  court  by  way  of  tender  as  a  condition  of  allowing 
the  defendant  to  answer  after  default,  without  loss  of  any  rights 
by  so  doing.* 

XI  Heaeimg  oe  Trial  —  1.  By  Court  or  Jury.  —  A  suit  for 
specific   performance  being  an  equitable   suit,  neither  party  is 

session.  Ramsdell  v.  Maxwell,  32  ment,  where  the  obligee  has  permitted 
Mich.  285.  the  assignee  to  take  the  bill  for  con- 
Title  Determined  on  Motion.  —  The  fessed  as  against  him.  Koen  v.  White, 
rule  that  the  court  will  not  pass  upon  Meigs  (Tenn.)  361. 
the  question  of  title  on  a  mere  motion  4.  Herdic's  Appeal,  58  Pa.  St.  211. 
where  all  the  parties  in  interest  are  5.  Payment  of  Honey  into  Court. — 
•not  before  the  court  does  not  apply  to  Wjbster  v.  French,  11  III.  254.  For  a 
an  action  between  the  vendor  and  pur-  full  consideration  of  this  subject,  see 
chaser,  where  the  latter  claims  that  the  article  Funds  and  Deposits  in  Court, 
title  is  defective.     Lockman  v.  Reilley,  vol.  9,  p.  727. 

(Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas.  A  Nonresident  vendee  of  lands  seek- 

(N.  Y.)  351.  ing  specific  performance  was  required 

1.  Fitzgerald  v.  Clark,  6  Gray  (Mass.)  to  pay  the  consideration  into  court, 
393.  although  he  was  not  in  possession,  in 

2.  Park  v.  Johnson,  7  Allen  (Mass.)  Binns  v.  Mount,  28  N.  J.  Eq.  24. 

378.  6.     Bass  v.    Gilliland,    5     Ala.  761; 

3.  Stone  v.  Duncan,  1  Head  (Tenn  )  Kerrz/.  Hammond,  97  Ga.  567;  Johnson 
104;    Jackson   v.   Honeycut,   1  Overt,  v.   Sukeley,    2    McLean   (U.   S.)    562, 
(Tenn.)  31.     See  also  generally  article  wherein  a  motion  to  require  the  plain- 
Decrees,  vol.  5,  p.  970  et  seq%  tiff  to  bring  money  into  court  was  over- 
Pro  Confeseo  u  to  One  Defendant.  —  If  ruled. 

a  title  bond  be  assigned  by  the  obligee,  Ordinarily,  where  specific  perform- 

and  the  assignee  sue   the  obligor   in  ance  of  a  contract   is  prayed  for,  the 

equity  for  a  specific  performance,  mak*  money  admitted  to  be  due  should  be 

ing  the  obligee  a  party,  the  obligor  can-  tendered  and  brought  into  court.    Suy- 

not  resist  a  decree  on  the  ground  that  dam  v.  Martin,  Wright  (Ohio)  384. 

no  consideration  passed  for  the  assign-  7.  Wright  v.  Young,  6  Wis.  129. 
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ordinarily  entitled  as  of  right  to  a  trial  by  jury,  and  the  court  may 
determine  questions  of  fact  for  itself,1  or  may  at  its  discretion 
submit  issues  to  a  jury  for  an  advisory  verdict.* 

2.  Instructions.  —  Where  the  case  is  tried  before  a  jury,  the 
ordinary  principles  governing  instructions  are  applicable.3  The 
propriety  of  giving  particular  instructions  depends,  of  course,  upon 
the  litigated  issues  and  the  evidence  in  the  cause.4 

1.  Ho  Bight  to  Jury  Trial.  —  McCul-  Contract  Providing  for  Determination 
lough  v.  McCullough,  31  Mo.  226;  of  Issues  by  Jury.  —  Ordinarily  courts 
Laufer  v.  Sayles,  5  N.  Y.  App.  Div.  of  equity  will  decree  a  specific  perform- 
582;  Gill  v.  Pelkey,  54  Ohio  St.  348;  ance  only  in  the  exact  terms  of  the 
Hull  v.  Bell,  54  Ohio  St.  228;  Paslay  contract,  and  when  the  contract  itself 
v.  Martin,  5  Rich.  Eq.  (S.  Car.)  351;  provides  that  values  essential  to  the 
Powell  v.  Batson,  4  W.  Va.  610.  See  execution  of  the  contract  shall  be  fixed 
also  generally  article  Jury,  vol.  12,  p.  by  a  certain  method,  specific  perform- 
223.  ance  will  not  be  decreed  unless  they 

An  action  for  specific  performance  of  have  been  determined  in  that  manner, 
a  contract  and  for  such  order  and  de-  But  when  the  determination  of  the 
cree  as  the  court  may  direct  is  not  a  value  is  a  mere  incident  to  the  con- 
case  where  a  jury  may  be  demanded,  tract,  the  court  may  arrive  at  it  by 
unless  on  issues  specially  submitted,  some  other  method.  So  though  the  par- 
Hamilton  v.  Hamilton,  59  Mo.  232.  ties  have  agreed  that  the  value  of  the 

Assessment  of  Damages  in  lien  of  8pe  premises  should  be  determined  by  a 
eiflo Performance.—  An  action  for  specific  jury  upon  a  trial  of  the  lawsuit,  the 
performance  is,  upon  the  pleadings,  court  may  refer  that  question  to  a 
purely  an  equitable  one,  and  the  de-  master.  Burton  v.  Land  on,  66  Vt.  361. 
fendant  is  therefore  not  entitled  to  a  When  Verdict  Conclusive  and  Hot  Ad- 
trial  by  jury,  notwithstanding  damages  visory.  —  If  a  party  suing  for  specific 
are  to  be  assessed  for  nonperform-  performance  cannot  obtain  that  relief 
ance,  it  having  become  impossible  for  because  he  has,  before  suit  brought, 
the  defendant  to  perform  specifically,  refused  the  title  which  he  would  get, 
O'Beirne  v.  Bullis,  2  N.  Y.  App.  Div.  and  ihe  other  party  demands  a  jury 
545.  trial,  it  is  error  for  the  court,  as  a  court 

Bait  Hot  for  Eeoovery  of  Specific  Prop-  of  chancery,  to  award  damages  in  lieu 

erty.  —  Under  a  statute  giving  to  parties  of   specific   performance.      Insiead  of 

a  right  to  trial   by  jury  in  actions  for  making  the  assessment  of  damages, 

the  recovery  of  specific  property,   or  the  court  should  cause  the  case  to  be 

for  money  only,  a  party  is  not  entitled  set  on  the  jury  calendar  for  trial  on  the 

as  of  right  to  trial  by  jury  in  an  action  legal  issue  to  a  jury  for  a  verdict,  not 

for  the  specific  performance  of  a  land  as  advisory  to  the  chancellor,  but  for 

contract  and  the  payment  of  money,  as  the  purpose  of  rendering  a  conclusive 

it  is  not  such  an  action  as  is  contem-  verdict  in   the   case.      Goldthwait   v. 

plated  by  the  statute.     Hull  v.  Bell,  54  Lynch,  9  Utah  186  [citing  Davison  v. 

Ohio  St.  228.  Jersey    Co.,    71    N.   Y.   333;   Morgan 

Question  of  Law  —  Assent  of  Purchaser,  v.  Bell,  3  Wash.  554]. 

—  The  assent  of  the  purchaser  to  the  8.  See  article  Instructions,  vol.  11, 

terms  of  the  contract  is  a  question  of  p.  47. 

law  for  the  court  to  determine  from  the  4.  Instructions  as  te  Admission  of  Con- 
facts  of  (he  case.  McPherson  v.  Fargo,  tract.  —  Where  the  action  is  against 
10  S.  Dak.  611.  personal  representatives  to  enforce  a 

2.  Issue  Out  of  Chancery.  —  Hamilton  contract  of  a  decedent,  and  it  appears 
v.  Hamilton,  59  Mo.  232;  McCullough  that  the  decedent  had  in  his  lifetime 
v.  McCullough,  31  Mo.  226.  See  gen-  admitted  the  contract,  the  jury  should 
erally  article  Issues  to  the  Jury,  vol.  be  instructed  that  if  the  defendant  ad- 
11,  p.  599.  milted  the  contract  specific  perform- 

If  the   plaintiff's  title    is    rendered  ance  should   be  decreed.     Lock  hart  v. 

doubtful  by  questions  of  fart,  an  issue  White,  77  Ga.  786. 

will  ordinarily  be  directed.     Seymour  Instructions  as  to  Variance.  —  In  Indi- 

v.  De  Lancey,  Hopk.  Ch.  (N.  Y.)  436,  5  ana,  under  a  statute  providing  that  no 

Cow.  (N.  Y.)  714.  variance  is  to  be  deemed  material  un- 
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3.  Findings.  —  The  general  principles  governing  findings  have 
been  fully  considered  elsewhere  in  this  work.  *  In  actions  for 
the  specific  performance  of  contracts  of  sale  it  is  especially  to  the 
interest  of  the  parties,  at  least  to  that  of  the  losing  party,  to  have 
written  findings  of  the  facts  filed.3  A  failure  to  find  upon  mate- 
rial issues  is  reversible  error.3 

XEL  Decree  —  1.  Nature  of  Belief  Granted  —  a.  In  General 
—  Scope  of  Section.  —  It  is  the  purpose  of  this  section  merely  to  state 
in  a  general  way  the  nature  of  the  relief  which  may  be  granted 
in  suits  for  specific  performance.  The  particular  relief  and  the 
measure  thereof  to  which  either  party  is  entitled  under  the 
special  circumstances  of  each  case  or  under  particular  contracts 
is  a  matter  of  substantive  law,  and  as  such  is  beyond  the  scope 
of  this  article.4 

Decree  Moulded  to  Suit  Circumstances.  —  The  court  will  mould  its  decree 
so  as  to  fit  the  circumstances  of  each  case.*     The  general  rule  is 

less  it  has  actually  misled  the  adverse  performance  of  a  contract  of  sale  by  a 
party  to  his  prejudice,  it  is  proper  to  deceased  wife,  her  surviving  husband 
refuse  an  instruction  that  the  jury  and  her  father,  to  whom  the  land  was 
must  be  satisfied  that  the  parties  made  conveyed  by  her  in  trust,  were  joined 
the  identical  contract  set  forth  in  the  as  defendants  and  contested  the  right 
complaint  and  that  the  plaintiff  per-  to  receive  the  purchase  money  as  De- 
formed his  part  of  that  contract  in  the  tween  themselves.  It  appeared  by  the 
manner  alleged,  as  such  an  instruction  terms  of  the  contract  that  the  wife 
would  be  inconsistent  with  the  statute,  agreed  to  convey  with  the  land  forty 
Farley  v.  Eller,  29  Ind.  322.  shares  of  water  stock  appurtenant 
Instruction  as  to  Estoppel.  —  Where  thereto,  at  a  specifled  price,  and  the 
the  defendant  alleges  in  his  answer  surviving  husband  declared  in  his 
that  the  contract  which  it  is  sought  to  answer  that  he  was  the  owner  of  the 
enforce  was  obtained  by  fraud,  he  is  water  stock  and  that  it  was  distinct 
not  estopped  from  disputing  the  con-  and  separate  from  the  land.  It  was 
tract  itself,  and  therefore  a  failure  to  held  that  a  failure  of  the  court  to  find 
charge  the  law  on  estoppel  is  not  error,  who  owned  the  stock  and  what  pro- 
especially  where  such  a  charge  was  portion  of  the  money  due  from  the 
not  requested  by  the  plaintiff.  Cook  plaintiffs  was  due  for  the  stock  was 
v.  Roberson,  (Tex.  Civ.  App.  1898)  46  error  for  which  the  judgment  must  be 
S.  W.  Rep.  866.  reversed.      Garnsey    v.    Gothard,    90 

1.  See  generally  articles  Findings  op  Cal.  603. 

Court,  vol.  8,  p.  931;  Special  Inter-  In  an  action  to  compel  the  specific 

rogatories  to  Juries,  ante,  p.  296.  performance  of  a   verbal  contract  to 

Consistency  of  Special  Finding  with  Gen-  con  vey  land,  a  decree  enforcing  specific 

oral   Verdict. —  Where    the    complaint  performance  will  not  be  reversed  be- 

alleges  a  tender  of  the  balance  of  the  cause  the  court  fails  to  find  that  the 

purchase  money  with  interest,  a  special  party  seeking  performance  was  ready 

finding  that  there  was  due  from   the  and  desirous  to  perform  on  his  part, 

plaintiff,  at  the  date  of  the  trial,  a  cer-  provided  the  findings  show  such  facts 

tain  sum  exceeding  the  amount  of  the  as,  taken  in  connection  with  an  offer 

alleged  tender  is  not  in  conflict  with  a  to  pay  the  price  of  the  land  into  court, 

general  verdict  for  the  plaintiff.     Hig-  evince  a  readiness  and  willingness  to 

bee  v.  Moore,  66  Ind.  263.     The  special  perform.     Owen  v.  Frink,  24  Cal.  171. 

findings  will  be  construed,  if  possible,  4.  For  a  full   consideration  of  this 

so  as  not  to  be  in  conflict  with  the  gen-  subject  see  Am.  and  Eng.  Encyc.  of 

eral  verdict.     See  article  Special  In-  Law,  title  Specific  Performance. 

terrogatories  to  Juries,  ante,  p.  296.  5.  Miller  v.  Miller,  25  N.  J.  Eq.  355, 

2.  Morrison  v.  Lods,  39  Cal.  381.  Worrall  v.  Munn,  38  N.  Y.  137;  Noon  an 
8.  Failure  to  Find  upon  Particular  Is-  v.  Orton,  21  Wis.  283. 

sues.  — In  an  action   for  the  specific        "The  Flexibility  of  the  Practice  in  a 
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that  the  parties  must  be  placed  in  the  same  situation  as  if  the 
contract  had  been  performed  according  to  its  terms.1  But  where 
specific  performance  of  an  agreement  is  impracticable,  the  plain- 
tiff may  have  approximate  relief  in  some  other  form  which  will 
secure  to  him  the  substantial  advantages  of  his  contract.2  The 
court  is  bound  to  see  that  it  really  does  that  complete  justice  at 
which  it  aims  and  which  is  the  ground  of  its  jurisdiction.8 

Retaining  Jurisdiction  to  Do  Complete  Equity.  —  Where  equity  has  once 
acquired  jurisdiction  by  reason  of  the  claim  for  specific  perform- 
ance, it  may  retain  jurisdiction  and  proceed  to  a  complete  adjudi- 
cation, even  to  the  extent  of  establishing  legal  rights.*     Thus,  in 

court  of  equity,  and  in  the  application  lease  is  not  made  until  after  the  time 
of  equitable  principles,  generally  obvi-  when  the  lease  would  have  expired, 
ates  all  difficulty  in  the  administration  the  plaintiff  may  have  an  account  of 
of  justice  in  that  court.  Sometimes  (he  rents  and  profits  for  the  term  of  the 
the  party  will  be  directed  to  execute  lease,  but  in  such  case  is  not  entitled 
the  decree,  and  punishment  as  for  con-  also  to  a  lease  dating  from  the  entry 
tempt  will  follow  disobedience.  Some-  of  the  decree.  Cochrane  v.  Justice 
times  compensation  in  damages  will  be  Min.  Co.,  4  Colo.  App.  234;  Hebert  v. 
decreed,  in  case  of  contumacy.  This  Mutual  L.  Ins.  Co.,  12  Fed.  Rep.  807. 
course  is  generally  adopted  when  the  Before  the  entry  of  I  he  final  decree, 
damages  can  be  estimated  with  cer-  the  plaintiff  may  file  a  supplemental 
taint y;  in  which  case  the  amount  may  bill  or  petition  praying  such  an  ac- 
be  collected  on  execution.  And  again,  counting,  and  it  is  the  duty  of  the 
money,  when  collected,  may  be  paid  court  to  enteriain  it  and  proceed  to  ad- 
into  court,  to  be  applied  as  the  ends  just  and  dispose  of  the  entire  matter, 
of  justice  require,  through  the  aid  of  This  power  is  inherent  in  the  court  and 
a  receiver  or  other  of  its  officers.  This  should  be  exercised  to  end  the  con- 
latter  course  is  often  adopted  when  it  troversy  and  prevent  a  multiplicity 
would,  for  any  reason,  be  improper  to  of  suits.  Cochrane  v.  Justice  Min.  Co., 
pay  the  money  over  into  the  hands  of  4  Colo.  App.  234. 
the  party  who  has  invoked  the  aid  of  Decreeing  Sale  Instead  of  Execution  of 
the  court  for  his  protection."  Bennett  Mortgage.  —  A  sale  may  be  decreed 
v.  Abrams,  41  Barb.  (N.  Y.)  626.  where  the  purchaser  refuses  to  execute 

1.  W  or  rail  v.  Munn,  38  N.  Y.  137.  a  bond  and  mortgage  according  to  the 
Antedating     Lease.  —  In     decreeing  stipulations  of  the  contract.     Peake  v. 

specific  performance  of  an  agreement  Young,  40  S.  Car.  41. 
to  lease,  the  court  may  direct  thai  the  Upon  the  principle  that  equity  re- 
lease be  dated  at  a  time  antecedent  to  gards  as  done  that  which  ought  to  have 
the  alleged  purchase,  in  order  to  give  been  done,  where  the  plaintiff  makes 
to  the  plaintiffs  their  action  upon  the  out  a  case  for  specific  performance  of 
covenant.  Noonan  v.  Orton,  21  Wis.  an  agreement  to  give  a  mortgage  for 
283.  unpaid  purchase  money,  and  a  portion 
Accounting  of  Past  Bents  and  Profits. —  of  such  purchase  money  is  past  due 
Where  a  decree  for  conveyance  is  and  the  balance  almost  due,  equity 
made,  the  plaintiff  is  entitled  to  an  ac-  may  declare  the  purchase  money  a  lien 
count  of  the  rents  and  profits  received  upon  the  premises  and  order  a  sale  in- 
by  the  defendant.  Swain  r.  Burnette,  stead  of  decreeing  the  specific  execu- 
76  Cal.  299:  Craig  v.  Greenwood,  24  tion  of  the  mortgage,  as  the  result 
Neb.  557:  Wilder  v.  Ranney,  16  N.  Y.  would  be  the  same.  Brace  v.  Doble,  3 
Wkly.  Dig.  478.  S.  Dak.  no. 

2.  Bennett  v.  Abrams,  41  Barb.  (N.  8.  King  v.  Morford,  1  N.  J.  Eq.  274. 
Y.)  619.  See  also  Coale  v.  Barney  1  4.  Baker  v.  St.  Louis,  7  Mo.  App. 
Gill  &  J   (Md.)  324.  429;  Perkins  r.  Washington  Ins.  Co., 

Decree  for  Lease  After  Expiration  of  4C0W.  (N.  Y.)  645;  Carpenter  r/.  Mutua' 

Term  —  Accounting  of  Bents  and  Profits.  Safety  Ins.   Co.,  4  Sandf.  Ch.  (N.  Y.) 

—  Where  a  decree  for  the  specific  per-  408;  Hart  v.  Brown,  (Supm.Ct.  Eq.  T.)6 

forma  nee  of  an  agreement  to  execute  a  Misc.  (N.  Y.)  238;  Styles  v.  Blume,  (C. 
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addition  to  decreeing  specific  performance,  the  court  may  give 
judgment  for  possession.1 

Execution  of  Instruments.  —  The  decree  may  compel  the  execution 
and  delivery  of  deeds  and  instruments.*  Where  both  the  vendee 
and  his  assignee  are  parties  to  the  action  and  unite  in  a  petition 
therefor,  the  decree  may  direct  a  conveyance  directly  to  the 
assignee.8 

Cancellation  of  Instruments.  —  Conveyances  made  to  a  third  party  in 
order  to  evade  specific  performance  of  a  prior  contract  to  convey 
may  be  set  aside  where  the  grantee  had  notice  of  such  contract.4 

Reformation  or  Alteration  of  Instruments.  —  While  it-  is  not  proper  for 
the  court  to  make  a  new  contract  for  the  parties  or  to  alter  the 
contract  which  they  have  made,4  the  court  may,  when  the  plead- 
ings and  proof  justify  it,  reform  the  contract  so  as  to  make  it  con- 
form to  the  real  agreement  of  the  parties,  and  then  specifically 

PI.  Eq.  T.)  30  N.  Y.  Supp.  409;  Grubb  tained  jurisdiction  of  the  case  for  that 

v.  Starkey,  90  Va.   831;  Konnerup  v.  purpose,  will  proceed  to  give  such  final 

Frandsen,  8  Wash.  551;  Tayloe  v.  Mer-  relief  as  the  circumstances  of  the  case 

chants'  F.  Ins.  Co.,  9  How.  (U.  S.)3go.  demand.    Tayloe  v.  Merchants'  F.  Ins. 

See  also  article  Jurisdiction,  vol.   12,  Co.,  9  How.  (U.  S.)390.     See  also  arti- 

p.  162.  cle  Insurance,  vol.  n,  p.  378. 

It  is  upon  this  principle  that  equity  1.  Gilpin  v.  Watts,  1  Colo.  479;  Du- 

has  jurisdiction  to  decree  damages  in  vail  v.  Tinsley,  54  Mo.  93;  Baker  v.  St. 

lieu  of  specific  performance.   See  infra,  Louis,  75  Mo.  671. 

XII.   1.  b.  Damages  in  Lieu  of  Specific  2.  Smith    v.    Osborne,    86    111.   606; 

Performance.  Berry  v.  Innes,  35  Mich.  189;  Wharton 

Adjusting  Other  Equities.  —  In  cases  v.   Sioutenburgh,    39  N.  J.    Eq.   299; 

where  the  complainant  docs  not  make  Carpenter  v.  Mutual  Safety  Ins.  Co.,  4 

such   a  showing  as    entitles    him   to  Sandf.  Ch.  (N.   Y.)   408;    Gardner  v. 

specific  performance  of  a  contract,  the  Ogden,  22  N.  Y.  327. 

prayer  of  the  bill  for  specific  perform-  Oral  Contracts.  —  Every  decree  for  the 

ance  may  be  denied,  and  if  the  bill  specific  performante  of  an  oral  contract 

contains    appropriate  prayers  it   may  involving    a  continuous   right  neces- 

be  retained  for  the  put  pose  of  adjust-  sarily  involves  the  execution  of  such  a 

ing  other  equities    which   may   have  document  or  voucher  as  will  secure  It, 

arisen  between  the  parties  in  relation  and   a  specific  lime  should    be  fixed 

to  the  same  contract.   Chabol?.  Winter  within  which  such  execution  must  be 

Park  Co.,  34  Fla.  258.  made.     Nichols  v.  Marsh,  62  Mich.  439. 

Contract    of    Insurance  —  Payment   of  8.  Denton   v.   White,   26   Wis.  679. 

Loss.  —  A  court  of  equity  having  taken  But  such  terms  will   be   imposed  as 

jurisdiction  for  the   purpose  of  com-  will  protect  the  defendants  from  any 

pelling  the  delivery  of  a  policy  of  in-  additional    expense    caused    thereby, 

surance  will  retain  it  where  there  has  Paine  v.  White,  23  Wis.  91. 

been  a  loss  or  death,  for  the  purpose  4.  Bull  v.  Bell,  4  Wis.  54.     See  gen- 

of  decreeing   payment  of  the  policy,  erally   article    Rescission,   Cancella- 

both  to  avoid  expense  and  because  the  tion,  and  Reformation  of  Contracts, 

latter  relief  is  a  mere  incident  of  the  vol.  18,  p.  744. 

former.     Union  Cent.  L.   Ins.  Co.  v.  5.  Ellicott  v.  White,  43  Md.  145.     See 

Phillips,  102  U.  S.  19;  Hebert  v.  Mu-  generally  article  Rescission,  Cancel- 

tual  L.  Ins.  Co.,  12  Fed.  Rep.  807  [cit-  lation,   and   Reformation    of    Con- 

ing  Perkins  v.  Washington  Ins.  Co.,  4  tracts,  vol.  18,  p.  744. 

Cow.  (M.  Y.)  645;  Carpenter  v.  Mutual  The  Court  Cannot  Extend   the    Time 

Safety  Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.)  within   which   the   plaintiff,  under  an 

408;   and  Brugger  v.  State  Invest.  Ins.  option  contract,  may  elect  to  purchase 

Co.,  5  Sawy.  (U.  S.)  304].  properly.      Pope  v.   H 00 pes,  84  Fed. 

Equity  will  compel  the  delivery  of  a  Rep.  927.     See  also  Lombard  v.  Chi- 

policy  of  insurance,  and,  having  ob-  cago  Sinai  Congregation,  75  111.  271. 
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enforce  it  as  reformed.1 

Sale  to  Baise  Purchase  Money.  —  On  a  bill  by  a  vendor  against  a 

vendee,  the  sale  of  the  latter's  equitable  estate  in  the  land  may 
be  ordered,  to  satisfy  the  unpaid  purchase  price,3  and  a  judgment 
for  any  deficiency  may  be  entered  against  the  defendant ; a  but 
it  is  not  a  matter  of  course  to  direct  a  sale,  and  the  court  may 
simply  foreclose  the  vendor's  right  of  purchase.4 

1.  See  supra,  II.  4.    Reformation  and  cloud  is  removed  before  the  hearing 

Enforcement.  the  vendor  is  entitled  to  a  decree  for 

8.  Illinois.  —  Andrews  v.  Sullivan,  7  the  sale.     Peers  v.   Barnett,  12  Gratt. 

111.  327;  Corbus  v.  Teed,  69  111.  205;  (Va.)4io. 

Robinson  v.  Appleton,  124  111.  276.  Appointment  of  Commissioner  to  Make 

Michigan.  —  Loveridge  v.  Shurtz,  m  Bale.  —  It  is  not  error  to  appoint  the 

Mich.  618.  counsel  of  the  plaintiffs,  there  being 

Minnesota.  —  Abbott    v.    Moldestad,  no  objection  to  him  personally,  com- 

74  Minn.  293.  missioner  to  make  the  sale,  nor  is  it 

New  York. — Adams  v.  Ash,  46  Hun  error  to  refuse  to  associate  with  him 

(N.  Y.)  105;  Clark  v.  Hall,  7  Paige  (N.  one  of  the  counsel  of  the  purchaser. 

Y.)  382.     Compare  Price  v.  Palmer,  23  Goddin  v.  Vaughn,  14  Gratt.  (Va.)  102. 

Hun  (N.  Y.)  504.  3.  Deficiency  Judgment.  —  Corbus    v. 

South  Carolina.  —  Peake   v.  Young,  Teed,  69  111.  205;  Loveridge  v.  Shurtz, 

40  S.  Car.  41.  in  Mich.  618;  Adams  v.  Ash,  46  Hun 

South  Dakota.  —  Brace  v.  Doble,  3  S.  (N.  Y.)  105;  Clark  v.  Hall,  7  Paige  (N. 

Dak.  no.  Y.)382.     See  also  Michigan  Land,  etc., 

Virginia.  — Goddin   v.   Vaughn,    14  Co.  v.  Doherty,  77  Mich.  359. 

Gratt.    (Va.)    102.      Contra,    Rose    v.  Award  of  Execution  for  Unsatisfied  Bal- 

Nicholas,   Wythe  (Va.)  59,  followed  in  anoe.  —  The  decree  may  award  execu* 

Cole  v.  Scott,  Wythe  (Va.)  62.  tion    against    the    purchaser    for    an 

Enforcing  Lien  for  Purchase  Money. —  unsatisfied  balance  remaining  after 
The  court,  upon  a  bill  for  specific  per-  sale.  Corbus  v.  Teed,  69  III.  205. 
formance,  takes  jurisdiction  of  the  4.  Sale  Hot  of  Course  —  Strict  Fore- 
entire  controversy,  and  may  render  a  closure.  —  In  a  vendor's  action  it  is 
decree  for  the  purchase  money  and  en-  customary  to  direct  a  sale  in  case  the 
force  a  lien  for  its  payment.  Robinson  sum  found  due  is  not  paid  within  a 
v.  Appleton,  124  111.  276.  specified  time.     Such  an  order,  how- 

Where  the  Bill  Is  Brought  by  the  Pur-  ever,  is  not  a  matter  of  course,  unless 

ohaser,  the   payment  of  the  purchase  the  vendor  asks  for  it,  but  the  court 

money  should  be    made  a   condition  may   insert    instead   a  provision  that 

precedent  to  a  conveyance,   but  it  is  the  defendant  be  "  forever  barred  and 

error  to  require  a  sale  of  the  land  for  foreclosed  of  all  equity  of  redemption 

the  payment  of  such  unpaid  money,  of,  in,  and  to  the  premises  described 

Thayer  v.  Wilmington  Star  Min.  Co.,  in  the  contract,"  upon  his  failure  to 

105   III.    540.     But  where   the   bill   is  pay  the  purchase  money  within  a  time 

brought    by    the    vendor    the    decree  fixed.     Adams  v.  Ash,  46  Hun  (N.  Y.) 

should  direct  a  sale  of  the  premises  on  105. 

default  in  payment.    Andrews  v.  Sulli-  In  Keller  v.  Lewis,   53  Cal.  118,  it 

van,  7  111.  327.  was  said  that  the  proper  decree  upon 

Bill  Against  Administrator  and  Heirs,  the  vendor's  bill  is  that  the  defendants 

—  On  a  bill  by  the  vendor  against  the  pay  the  balance  due  upon  the  contract, 

administrator  and  heirs  of  the  vendee,  with  costs,  etc.,  by  a  fixed  day  or  be  for- 

if  the  personal  estate  is  insufficient  to  ever  foreclosed  of  all  right  or  interest 

pay  the    purchase    money,  the  court  in  the  lands  or  to  a  conveyance  thereof, 

shonld  decree  the  unconditional  sale  This  was  approved  in  Barsolou  v.  New- 

of  the  interest  of  the  heirs  in  the  con-  ton,  63  Cal.  223. 

tract.    Greenbaum  v.  Austrian,  70  111.  Costs  on  Strict  Foreclosure.  — "  If  the 

591.  cause   went   to    a  decree,   the   decree 

Cloud  on  Title.  —  A  court  of  equity  would  be  that  the  defendant  pay  the 

will  not  decree  a  sale  of  land  for  the  purchase   money,    with    interest    and 

payment  of  the  purchase  money  while  costs,  or  be  foreclosed.    There  would 

there  is  a  cloud  on  the  title ;  but  if  the  be  no  positive  decree  for  costs  against 
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b.  Damages  in  Lieu  of  Specific  Performance  —  (i)  Juris- 
diction to  Award.  —  In  suits  for  specific  performance  the  court 
may,  and  often  does,  refuse  to  decree  a  specific  performance  of 

the  contract,  but  in  lieu  thereof  awards  to  the  plaintiff  compen- 
sation jn  damages.1  The  precise  limits  of  this  jurisdiction  and 
the  circumstances  under  which  it  should  be  exercised  have  been 

the  subject  of  much  discussion.9  Wherever  the  complainant  has 

the  defendant;  and  if  the  defendant  Wisconsin.  —  Combs    v.    Scott,    76 

did  not  pay  according  to  the  decree,  Wis.  662. 

no  costs  could   be  collected  of  him.  England. —In  re    Parkin,  (1892)    3 

The  complainant  would  have  to  pay  Ch.  510. 

his  own  costs,    as    the  price  of   ex-  In  Phillips  v.  Thompson,  1  Johns, 

tinguishfng  the  defendant's  equitable  Ch.  (N.  Y.)  131,  a  specific  performance 

interest  in  the  contract.    The  payment  was  refused  because  the  contract  was 

of  the  costs  is  imposed  only  as  one  of  invalid  under  the  statute  of  frauds,  yet 

the  conditions  of  giving  the  defendant  the  court  retained  the  bill  and  awarded 

the  advantage  of  his  contract."    Con-  an  issue  to  assess  the  damages  sus- 

nectlcut  v.  Sheridan,  Clarke  (N.  Y.)  tained  by  the   plaintiff    through    the 

535.  acts  of  the  defendants,  as  the  plaintiff 

1.  Alabama.  —  Aday  v.  Echols,  18  had  sustained  an  injury  for  which  he 
Ala.  353;  Cowan  v.  Sapp,  81  Ala.  525;  ought  to  be  compensated,  and  for  which 
Moses  v.  Scott,  84  Ala.  611;  Allen  v.  he  had  no  remedy,  or  at  best  a  doubt- 
Young,  88  Ala.  338;  Powell  v.  Highley,  ful  and  inadequate  one,  at  law. 
90  Ala.  103;  Birmingham  Nat.  Bank  Mating  Damages  a  Lien  on  Premises. — 
v.  Roden,  97  Ala.  404.  Where  specific    performance    was  re- 

Connecticut,  —  Thresher  v.  Stoning-  fused  because  the  vendor's  wife  would 

ton  Sav.  Bank,  68  Conn.  20 r.  not  join  in  the  conveyance,  the  court 

Iowa.  —  Yost  v.  Devault,  9  Iowa  60.  retained  the  bill  to  award  to  the  pur- 

Kentucky.  —  Rankin  v.   Maxwell,  2  chaser  damages  for  the  breach.    In  the 

A.  K.  Marsh.  (Ky.)  488;  Slaughter  v.  meanwhile  the  vendor  became  inscl- 

Tindle,  x  Litt.  (Ky.)  358.  vent  and  made  a  general  assignment. 

Maryland.  —  Rider  v.  Gray,  10  Md.  It  was  held  that  the  court  might  prop- 

282;    Howell  v.  Young,  45   Md.  404;  erly  direct  that  the  judgment  be  de- 

Busey  v.  McCurley,  61  Md.  436.  clared  a  lien  on  the  premises  that  were 

Massachusetts.  —  Milkman    v.    Ord-  to  have    been    conveyed,  and    direct 

way,  106  Mass.  232;  Andrews  v.  Brown,  their  sale  to  pay  such  judgment.    Price 

3  Cush.  (Mass.)  130.  v.  Palmer,  23  Hun  (N.  Y.)  504. 

Minnesota.  —  Buckley  v.  Patterson,  Bemedy  at  law  Barred  by  Limitations. 

30,  Minn.  250.  —  Where,  pending  the  suit  for  specific 

Missouri.  —  Holland  v.  Anderson,  38  performance,  the  statute  of  limitations 

Mo.  55;  Hamilton  v.  Hamilton,  59  Mo.  has  run  against  an  action  at  law,  and 

232.  specific  performance  is  ultimately  de- 

New  Jersey.  —  King  v.  Ruckman,  24  nied,  the  court  will  retain  jurisdiction 

N.  J.  Eq.  298;  Berry  v.  Van  Winkle,  2  in  order  to  award    compensation    in 

N.  J.  Eq.  269;  Rockwell  v.  Lawrence,  damages.     Combs  v.   Scott,   76  Wis. 

6  N.  J.  Eq.  190;  Copper  v.  Wells,  1  N.  662. 

J.  Eq.  10,  reviewing  many  cases.  Measure  of  Damages.  —  See  generally 

New    York.  —  Cuff    v.   Dorland,   55  Am.  and  Eng.  Encyc.  of  Law,   title 

Barb.  (N.  Y.)48t;  Mowbray  v.  Dieck-  Specific  Performance.     See  also  in  the 

man,  9  N.  Y.  App.  Dlv.  120;  Price  v.  same  work  titles  Damages,  vol.  8,  p. 

Palmer,  23  Hun  (Nf.  Y.)  504;  O'Beirne  537;   Vendor  and  Purchaser, 

v.  Bullis,  2  K.  Y.  App.  Div.  545,  af-  In    Peabody    v.    Tarbell,    2    Cush. 

firmed  158  N.  Y.  466.  (Mass.)  226,  the  plaintiff  was  allowed 

Ohio.  —  Dustin    v.     Newcomer,    8  to  elect  between    a  recovery  of   the 

Ohio  49.  amount  of  the  purchase  money  and 

Virginia.  —  Grubb    v.    Starkey,    90  interest,  or  a  sum  equivalent  to  the 

Va.  831.  present  value  of  the  land. 

Washington.  —  Konnerup  v.  Frand-  8.  "  Upon   the  question   whether  a 

sen,  8  Wash.  551.  court  of  equity  may  award  compensa- 
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a  clear  right  to  come  into  equity  for  specific  performance,  the 
court,  upon  refusing  a  decree  for  specific  performance,  may  award 
compensation  in  damages  in  lieu  thereof,  under  the  rule  that  if 
jurisdiction  in  equity  once  attaches,  the  court  may  retain  juris- 
diction and  go  on  and  do  complete  justice.1 

Power  Incidental  and  Ancillary.  —  The  power  to  grant  relief  by  way 
of  compensation  exists  only  as  ancillary  or  incidental  to  the  power 
to  grant  specific  performance.  It  is  only  under  special  circum- 
stances and  upon  peculiar  equities,  as,  for  instance,  in  cases  of 
fraud,  or  when  a  party  has  disabled  himself  by  matters  ex  post 
facto  from  a  specific  performance,  or  when  there  is  no  adequate 
remedy  at  law,  that  the  court  awards  pecuniary  compensation  in 
lieu  of  other  relief.'     Where  the  court  has  no  jurisdiction  to 

tion  in  damages  for  the  injury  sustained  Sedgwick  v.  Hargrave,  3  Ves.  57,  be- 
by  the  nonperformance  of  a  contract,  fore  cited,  where  the  vendor  was  de- 
in  the  event  of  the  primary  relief  for  a  creed  to  convey,  and  procure  his  wife 
specific  performance  failing,  we  have  to  join,  or  to  repay  the  purchase  money, 
no  doubt.  It  is  not  within  the  jurisdic-  In  all  these  and  similar  cases,  the  juris- 
tion  of  the  court.  The  cases  in  the  diction  properly  attaches  in  equity  as 
English  courts  which  maintain  the  ancillary  to  the  relief  granted  by  the 
affirmative  of  the  proposition  are  Den-  decree,  and  as  necessary  to  make  it 
ton  v.  Stewart,  1  Cox  Ch.  258,  and  effectual.  By  keeping  this  distinction 
Greenaway  v.  Adams,  12  Ves.  Jr.  395,  in  view,  it  will  reconcile  the  apparent 
both  of  which  are  doubted  in  Gwillim  contrariety  of  the  decisions  on  the  sub- 
v.  Stone,  14  Ves.  Jr.  128,  and  expressly  ject.  When  the  court  below  ascertained 
overruled  in  Todd  v.  Gee,  17  Ves.  Jr.  that  specific  performance  could  not  be 
274,  and  in  Sainsbury  v.  Jones,  5  Myl.  decreed  the  jurisdiction  of  equity  ter- 
&  C.  t.  The  American  cases  cited  in  minated,  and  the  bill  should  have  been 
the  argument  here,  so  far  as  they  are  dismissed."  Lewis  v.  Yale,  4  Fla.  437. 
upon  the  point,  are  decided  expressly  See  also  Copper  v.  Wells,  1  N.  J.  Eq. 
on  the  authority  of  the  overruled  cases,  16;  Hatch  v.  Cobb,  4  Johns.  Ch.  (N. 
and  are  not  considered  as  giving  any  Y.)  560. 

additional  weight  to  them.     The  cases  1.  Copper  v.  Wells,  1  N.  J.  Eq.  10; 

of  compensation  in  equity,  says  Ch.  Cuff  v.  Dorland,  55  Barb.  (N.  YO481; 

Baron  Alexander,  in  Nevvhara  v.  May,  Phillips  v.  Thompson,  1  Johns.  Ch.  (N. 

13  Price  749,   have  grown  out  of  the  Y.)  131;    Catbcart  v.  Robinson,  5  Pet. 

jurisdiction  of  the  courts  of  equity,  as  (U.  S.)  264. 

exercised  in  respect  of  contracts  for  the  Boles  of  Decision.  —  The  rules  which 
purchase  of  teal  property,  where  it  is  must  decide  whether  damages  shall  be 
often  ancillary  as  incidentally  neces-  given  for  the  violation  of  a  contract 
sary  to  effectuate  decrees  of  specific  that  the  pari y  cannot  perform  are  the 
performance.  Thus,  where  a  specific  same  which  direct  the  court  in  en f ore- 
performance  is  decreed  upon  the  appli-  ing  the  contract  when  it  can  be  fulfilled, 
cation  of  either  party,  with  an  allow-  Wiswall  v.  McGowan,  Hoffm.  (N.  Y.) 
ance  to  be  made  for  any  deficiency  as  125. 

to  the  quantity,  quality,  or  description  2.  Busey  v.  McCorley,  61  Md.  436; 

of  the  property,  or  for  any  delay  in  Scott  v.  Billgerry,  40  Miss.  119. 

performing   the   contract.      Nelson    v.  "  It  is  not  every  case  where  damages 

Bridges,  2  Beav.  239;  Todd  v.  Gee,  17  may  be  recovered  at  law  upon  a  con- 

278;    Grant  v.  Munt,  Coop,  tract  for  the  sale  of  land  that  com- 


Ves.   Jr. 
173;  Dye 


>yer  v.  Hargrave,  10  Ves.  Jr.  505;  pensation  will   be   decreed  in  a  court 

Wilkinson  v.  Torkington,  2   Y.  &  C.  of  equity.     Questions  of  damages  fall 

Exch.  726;  Hepburn  v.  Auld,  5  Cranch  properly   within   the   cognizance  of  a 

(U.   S.)  278.     Or  where  the  suit  is  by  court  of  law,  and  to  that  court  a  pur- 

the  vendor  or  against  the  vendee,  the  chaser  should  always  be  left  to  resort 

court  decreeing  specific    performance  to  recover  damages  upon  his  contract 

will  also  decree  the  payment  of  the  pur-  of  purchase,  unless   under  particular 

chase  money,  or,   as  in  the  case  of  circumstances  an  application  to  a  court 
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decree  specific  performance,  and  no  other  special  equity  intervenes, 
the  bill  cannot  be  retained  for  the  purpose  of  awarding  damages.1 

Under  Codes.  —  The  rule  last  stated  would  seem  to  have  but  little 
application  under  the  modern  codes  of  procedure,  which  authorize 
the  giving  of  either  legal  or  equitable  relief  in  the  same  suit.* 

Damage*  Against  Stranger  to  Contract.  —  Damages  cannot  be  awarded 
against  a  third  person,  though  a  party  to  the  action,  merely 
because  he  induced  the  other  defendant  to  break  the  contract.* 

(2)  Discretion  of  Court.  —  The  giving  of  compensation  in  lieu 
of  specific  performance  is  a  matter  largely  within  the  discretion  of 
the  court.4 

of  equity  would  more  likely  produce  Genet  v.  Howland,  45  Barb.  (N.  Y.) 

more   perfect  and  complete  justice."  560;  Haffey  v.  Lynch,  143  N.  Y.  247; 

Davis  v.  Glcaves,  5  Litt.  (Ky.)  142.  Mitchell    v.   Sheppard,   13  Tex.  484; 

In  an  action  to  reform  a  contract,  Hall  v.  Delaplaine,  5  Wis.  206. 

and  for  relief  thereunder  after  it  is  In  Hew  York  it  was  held  in  Barlow  v. 

reformed,  the  court  may   specifically  Scott,  24  N.   Y.  40,    under  the  code, 

enforce  the  contract  where  that  may  be  that  the  court  should  retain  the  suit 

done,  or  may  give  adequate  com pcnsa-  and  award  compensation  in  damages 

tion  for  its  nonperformance.     Colum-  even  though  the  facts  alleged  are  in- 

bus,  etc.,  R.  Co.  v.  Steinfeld,  42  Ohio  sufficient  to  support  a  decree  for  spe- 

St.  449.  cine  performance. 

1.  Alabama.  —  Sims  v.  McEweo,  27  3.  Standard  Fashion  Co.  v.  Siegel- 
Ala.  184;  Harrison  v.  Deramus,  33  Ala.  Cooper  Co.,  44  N.  Y.  App.  Div.  128, 
463.  See  also  Bell  v.  Thompson,  34  holding  that  the  remedy,  if  any, 
Ala.  633.  against  such  person  is  by  an  action  of 

California.  —  Troy  v.  Clarke,  30  Cal.  tort.     But  see  Oliver  v.  Croswell,  42 

419.  111.  41. 

Florida.  —  Lewis  v.  Yale,  4  Fla.  418.  Where  the  disability  to  perform  the 

Georgia.  —  Black  v.    Black,  15    Ga.  contract  is  the  result  of  a  fraudulent 

445;  Prater  v.  Sears,  77  Ga.  28.  conspiracy  between  the  vendor  and  a 

Kentucky.  —  Jarman  v.  Davis,  4  T.  third  person,  the  decree  for  compensa- 

B.  Mon.  (Ky.)  115.  tion   should   be   passed  against  such 

Maryland.  —  Busey  v.  McCurley,  61  third   person   as   well  as  against  the 

Md.  436.  vendor.     Powell    v.    Young,   45    Md. 

Mississippi.  —  Scott  v.  Billgerry,  40  494. 

Miss.  119.  4.  King  v.  Ruckman,  24  N.  J.  Eq. 

New   York.  —  Stevenson  v.  Buxton,  298;  Peeler  v.  Levy,  26  N.  J.  Eq.  330. 

(Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.(N.  Y.)  No  Inflexible    Bole.  — Compensation 

352;  Wiswall  v.  McGown,  2  Barb.  (N.  is  to  be  awarded  when  it  appears  from 

Y.)  270,  reversing  Hoffm.  (N.  Y.)  125.  a  view  of  all  the  circumstances  of  the 

Washington.  —  Morgan    v.    Bell,     3  case  that  it  will  subserve  the  ends  of 

Wash.  554;  Konnerup  v.  Frandsen,  8  justice.     It  will  be  denied  when  upon  a 

Wash.  551.  like  view  it  appears  that  it  will  pro- 

Wisconsin.  —  Horn  v.  Ludington,  32  duce  hardship  or  injustice  to  either  of 

Wis.  73.  the  parties.     No  inflexible  rule  can  be 

United  States.  —  Zeringue  v .  Texas,  adopted.     Peeler  v.  Levy,  26  N.  J.  Eq. 

etc.,  R.  Co.,  34  Fed.  Rep.  239;    Cath-  330. 

cart  v.  Robinson,  5  Pet.  (U.  S.)  264.  Discretion  to  Befnse  to  Betain  Suit.  — 

If  an  Adequate  Remedy  at  law  Exists,  Where    the  insufficiency  of  the  data 

the  bill  will  not  be  retained  for  com-  supplied  made  it  impossible  to  award 

pensation  only   unless    some    special  specific  performance,  and  the  subject 

equity  intervenes.     Sims  v.  McEwen,  itself  was  suitable  for  a  jury,  the  court 

27  Ala.  184;  Bell  v.  Thompson,  34  Ala.  refused  to  retain  the  case  for  the  pur- 

633;    Aday  v.   Echols,    18    Ala.    353;  pose  of  granting  the  alternative  relief 

Goodwin  v.  Lyon,  4  Port.  (Ala.)  297.  prayed   for  by   way  of  allowance  of 

2.  Roos  v.  Lockwood,  59  Hun  (N.  Y.)  damages  in  the  nature  of  compensa- 
181;  Sternberger  v.  McGovern,  56  N.  tion.  Blanchard  v.  Detroit,  etc.,  R. 
Y.  12;    Barlow  v.  Scott,  24  N.  Y.  40;  Co.,  31  Mich.  43. 
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(3)  When  Granted  or  Refused  —  Inability  to  Perform.  —  Where  it 
turns  out  that  the  defendant  is  unable  specifically  to  perform  his 
contract,  equity,  having  obtained  jurisdiction,  will  retain  it  and 
award  compensation  in  damages  in  lieu  of  specific  performance.1 
This  jurisdiction  is  most  frequently  exercised  where  the  defend- 
ant, after  making  the  contract,  has  voluntarily  disabled  himself  to 
perform  it,  as  by  a  conveyance  of  the  subject-matter  of  the  con- 
tract to  a  third  person  without  notice.'     But  the  suit  must  have 


1.  Georgia. — Prater  v.  Sears,  77  Ga.  28. 

Illinois.  —  Sellers  v.  Greer,  172  111. 
549,  reversing  64  III.  App.  505. 

Kentucky.  —  Fisher  v.  Kay,  2  Bibb 
(Ky.)  434;  Slaughter  v.  Tindle,  1  Liu. 
(Ky.)  358;  Plum  v.  Mitchell,  (Ky.  1894) 
26  S.  W.  Rep.  391. 

Maryland.  —  Powell  v.  Young,  45 
Md.  49s. 

Massachusetts.  —  Peabody  v.  Tarbell, 
2  Cash.  (Mass.)  226;  Andrews  v. 
Biown,  3  Cush.  (Mass.)  130;  Milkman 
v.  Ordway,  ro6  Mass.  232. 

Nevada.  —  O'Meara  v.  North  Ameri- 
can Min.  Co.,  2  Nev.  112. 

New  Jersey.  —  Copper  v.  Wells,  1  N. 
J.  Eq.  10;  Borden  v.  Curtis,  48  N.  J. 
Eq.  120. 


Maryland.  —  Powell  v.  Young,  45 
Md.  494. 

Massachusetts.  —  Milkman  v.  Ord- 
way, 106  Mass.  232;  Peabody  v.  Tar- 
bell, 2  Cush.  (Mass.)  226;  Andrews  v. 
Brown,  3  Cush.  (Mass.)  130;  Pingree 
v.  Coffin,  12  Gray  (Mass.)  288;  Atty.- 
Gen.  v.  Deerfield  River  Bridge,  1*05 
Mass.  1. 

New  Jersey.  —  Copper  v.  Wells,  I  N. 

J.   Eq.   10;  Berry  v.  Van  Winkle,  2  N. 
.  Eq.  269. 

New  York.  —  Phillips  v.  Thompson, 
1  Johns.  Ch.  (N.  Y.)  131;  Hatch  v. 
Cobb,  4  Johns.  Ch.  (N.  Y.)  559;  Wood- 
cock v.  Bennett,  1  Cow.  (N.  Y.)  711; 
Morss  v.  Elmendorf,  11  Paige  (N.  Y.) 
277;  Wiswall  v.  McGowan,  Hoffm.  (N. 


New  York.  —  O'Beirne  v.  Bullis,  80    Y.)  125,  wherein  the  authorities,  par- 


Hun  (N.  Y.)  570.  2  N.  Y.  App.  Div. 
545;  Pumpelly  v.  Phelps,  40  N.  Y.  59; 
Wiechers  v.  Central  Trust  Co.,  80  Hun 
(N.  Y.)  576;  Margraf  v.  Muir,  57  N. 
Y.  155;  Miles  v.  Dover  Furnace  Iron 
Co.,  125  N.  Y.  294;  Valentine  v.  Rich- 
ard t,  126  N.  Y.  272;  Woodcock  v.  Ben- 
net,  1  Cow.  (N.  Y.)  711. 

Ohio.  —  Rees  v.  Smith,  1  Ohio  124; 
Gibbs  v.  Champion,  3  Ohio  337;  Wil- 
liams v.  Champion,  6  Ohio  169. 

Pennsylvania.  —  Willis  v.  Darby  R. 
Co.,  6  W.  N.  C.  (Pa.)  461. 

Texas.  —  Taylor  v.  Rowland,  26  Tex. 
293;  Phillip3  v.  Herndon,  78  Tex.  378. 

Washington.  —  Cunningham  v.  Dun- 
can, 4  Wash.  506. 

Wisconsin.  —  Hall  v.  Delaplaine,  5 
Wis.  206. 

England. — But  see  Gwillim  v.  Stone, 
14  Ves.  Jr.  128. 


ticularly  those  in  New  York,  are  col- 
lated. 

Ohio.  —  Rees  v.  Smith,  I  Ohio  124; 
Gibbs  v.  Champion,  3  Ohio  335. 

Pennsylvania.  —  Maguire  v.  Heraty, 
163  Pa.  St.  381. 

Washington.  —  Morgan  v.  Bell,  3 
Wash    565. 

Wisconsin.  —  Hall  v.  Delaplaine,  5 
W  is.  206. 

England.  —  Denton  r.  Stewart,  1  Cox 
Ch.  258;  Greenaway  v.  Adams,  12  Ves. 
Jr.  395;  Hedges  v.  Everard,  1  Eq.  Cas. 
Abr.  18,  par.  7;  Cud  v.  Rutter,  1  P. 
Wms.  570;  Wilkinson  v.  Torkington,  2 
Y.  &  C.  Exch.  726. 

Defendant  Depriving  Himself  of  Power 
to  Perform.  —  "Where  the  defendant 
deprives  himself  of  the  power  to  per- 
form the  contract  specifically  during 
the  pendency  of  a  suit  to  compel  such 


Where  a  Wife  Refuses  to  Convey  Her    performance,  a  court  of  equity  may  re- 


Dower,  the  court  may  decree  damages 
in  lieu  of  specific  performance.  Plum 
v.  Mitchell,  (Ky.   1894)  26  S.  W.  Rep. 

391- 
2.  Kentucky.  —  Jones  v.  Shackleford, 

2  Bibb  (Ky.)  410;    Fisher  v.   Kay,   2 

Bibb  (Ky.)  434;  Slaughter  v.  Tindle,  1 

Litt.  (Ky.)  358;  Rankin  v.  Maxwell,  2 

A.  K.  Marsh.  (Ky.)488. 

Maine.  —  Woodman  v.  Freeman,  25 

Me.  542. 


tain  the  suit  and  award  to  the  com- 
plainant compensation  in  damages,  to 
prevent  a  multiplicity  of  suits.  And 
such  a  decree  will  be  proper  where  the 
defendant  has  deprived  himself  of  the 
power  to  perform  the  contract,  prior  to 
the  filing  of  the  bill,  but  without  the 
knowledge  of  complainant,  or  even 
when  the  defendant  never  had  the 
power  to  perform,  if  the  complainant 
hied  his  bill  in  good  faith,  supposing, 
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been  brought  in  good  faith  under  the  belief  that  specific  perform- 
ance could  be  had.1     It  may  be  accepted  as  a  general  and  a  cor- 

when  he  brought  the  suit,  that  spe-  where  a  defect  of  title,  right,  or 
cific  performance  of  the  contract  could  capacity  in  the  defendant  to  fulfil  his 
be  obtained.  The  rule  assumes,  of  contract  is  developed  by  his  answer,  or 
course,  a  sufficient  contract  and  pep  in  the  course  of  the  hearing,  or  upon 
formance  by  the  plaintiff,  and  every  reference  of  his  title  or  capacity,  after 
other  element  requisite  on  his  part  to  an  order  of  fulfilment.  The  rule 
the  cognizance  of  his  case  in  chancery;  assumes,  of  course,  a  sufficient  con- 
and  that  the  special  relief  sought  is  tract,  performance  or  an  offer  to  per- 
defeated,  not  by  any  defense  or  counter  form  by  the  plaintiff,  and  every  other 
equities,  but  simply  because  an  order  element  requisite  on  his  part  to  the 
therefor  would  be  fruitless  from  the  cognizance  of  his  case  in  chancery; 
inability  of  the  defendant  to  comply."  and  that  the  special  relief  sought  is  de- 
Eastman  v.  Reid,  ioi  Ala.  320,  quoting  feated,  not  by  any  defense  or  counter 
Waterman  on  Specific  Performance,  equities,  but  simply  because  an  order 
§  517.  therefor  would  be  fruitless,  from  the 

1c  is  no  defense  In  the  vendor  to  say  inability  of  the  defendant  to  comply, 
that  he  has  disabled  himself  to  perform  The  jurisdiction  is  fixed  by  establish- 
es agreement,  and  the  vendee  is  en-  ing  the  equitable  right  of  the  plaintiff, 
titled  to  a  judgment  against  the  vendor  Relief  might  then  be  given  by  a  decree 
which  will  compel  him  to  make  suffi-  in  the  alternative,  awarding  damages 
cient  efforts  to  undo  what  he  has  done  unless  the  defendant  should  secure  the 
and  reacquire  so  that  he  can  convey  specific  performance  sought.  In  many 
the  title  in  the  lot  sold  to  the  plaintiff,  cases  this  would  be  an  effective  and 
Wei  born  v.  Sechrist,  88  N.  Car.  287,  proper  course;  inasmuch  as  the  defend- 
citing  Love  v.  Camp,  6  Ired.  Eq.  (N.  ant,  although  not  having  himself,  at 
Car.)  2og.  the  time,  the  title  or  capacity  requisite 

Jurisdiction  as  Dependenton  Time  When  for  such  performance,  might  be  able 
Disability  Arises.  —  "  It  is  settled,  with  to  procure  it  otherwise.  The  jurisdic- 
little  or  no  conflict  of  authority,  that  tion  is  not  lost  when  the  court,  instead 
when  a  defendant  in  a  bill  in  equity  of  such  alternative  decree,  determines 
disenables  himself,  pending  the  suit,  to  proceed  directly  to  an  award  of  dam- 
to  comply  with  an  order  for  specific  re-  ages  or  compensation.  The  peculiar 
lief,  the  court  will  proceed  to  afford  re-  province  of  a  court  of  chancery  is  to 
lief  by  way  of  compelling  compensation  adapt  its  remedies  to  the  circumstances 
to  be  made,  and  for  this  purpose  will  re-  of  each  case  as  developed  by  the  trial, 
tain  the  bill,  and  determine  the  amount  It  is  acting  within  that  province  when 
of  such  compensation,  although  its  it  administers  a  remedy  in  damages 
nature  and  measure  are  precisely  the  merely,  in  favor  of  a  plaintiff  who  fails 
same  as  the  party  would  otherwise  of  other  equitable  relief  to  which  he  is 
recover  as  damages  in  an  action  at  law.  entitled,  without  fault  on  his  own  part. 
The  character  of  the  investigation  is,  The  diversity  of  practice  in  this  re- 
therefore,  not  an  insuperable  objection  spect  and  the  doubt  as  to  the  jurisdic- 
to  this  mode  of  proceeding.  There  is  tion,  we  think,  must  have  arisen  less 
also  authority,  though  apparently  from  the  nature  of  the  relief  to  be 
questioned  in  the  English  decisions,  afforded  than  from  the  character  of  the 
for  the  application  of  the  same  rule  means  for  determining  the  amount  of 
when  the  disability  was  caused  before  compensation  to  be  rendered."  Milk- 
suit,  but  after  the  date  of  the  agree-  man  v.  Ordway,  106  Mass.  253. 
ment  relied  on.  In  this  country  it  In  England  the  right  to  have  dam- 
seems  to  be  generally  accepted  as  the  ages  assessed  in  equity  in  lieu  of 
rule,  provided  the  plaintiff  brought  his  specific  performance  has  been  restricted 
bill  without  knowledge  of  the  disabil-  to  cases  where  the  defendant  has  be- 
ity,  in  good  faith  seeking  equitable  re-  come  disabled  pendente  lite.  Todd  v. 
lief,  supposing  and  having  reason  to  Gee,  17  Ves.  Jr.  273;  Sainsbury  v, 
suppose  himself  entitled  to  such  equi-  Jones,  5  Myl.  &  C.  1;  Greenaway 
table  relief.  In  the  opinion  of  a  major-  v.  Adams,  12  Ves.  Jr.  395,  citing  Den- 
ity  of  this  court,  there  is  equal  ground  Ion  v.  Stewart,  1  Cox  Ch.  258. 
in  equity  for  applying  the  same  rule,  1.  Eastman  v.  Reid,  101  Ala.  320; 
with  the  same  qualifications,  to  all  cases  Birmingham  Nat.  Bank  v.  Roden,  97 
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rect  rule  that  if  a  complainant  knows  at  the  time  when  he  files 
his  bill  that  the  contract  cannot  be  specifically  performed  or 
decreed,  the  bill  will  not  be  sustained  for  a  compensation  in  dam- 
ages, since  it  would  be  then  purely  an  action  for  the  recovery  of 
a  money  demand,  of  which  a  court  of  equity  has  no  jurisdiction.1 
But,  as  before  stated,  these  rules  are  abrogated  by  the  code.8 

Performance  Befused  for  Beaeoni  Arising  Pendente  Lite.  —  Where,  by 
reason  of  events  occurring  subsequent  to  the  filing  of  the  bill,  a 
specific  performance  cannot  properly  be  decreed,  equity  will 
award  such  damages  for  nonperformance  as  might  be  recovered 
at  law.8 

Ala.    404;    Milkman  v.   Ordway,   106        United  States.  —  Summerlin  v.  Fron- 

Mass.  232;  Charder  v.  Marshall,  56  N.  teiiza  Silver  Min.,  etc.,  Co.,  41  Fed, 

H.  478;  Hatch  v.  Cobb,  4  Johns.  Ch.  Rep.  249. 

(N.  Y.)  55q;  Kempshall  v.  Stone,  5  Waiver  of  Objection.  —  Where  the  de- 
Johns.  Ch.  (N  Y.)  193;  Cunningham  p.  fendant  did  not  object  to  the  jurisdic- 
Duncan,  4  Wash.  506.  tion  at  the  trial,  and  treated  the  cause 

Suit    in    Equity    to     Avoid    Jury.  —  as  an  equitable  one,  he  cannot  raise 

Where  it  is  plain  that  the  action  was  the  objection  on  appeal.     Morgan  ?. 

brought  in  equity  to  avoid  the  assess-  Bell,  3  Wash.  554. 
ment  of  damages  by  a  jury,  and  where       2.  Hall  v.  Delaplatne,   5  Wis.  206. 

the  equitable  action   must  necessarily  See  also  supra,  XII.  z.  b.  (1)  Jurisdiction 

fail,   damages   will    not    be    decreed,  to  Award. 

Morgap  v.  Bell,  3  Wash.  554;  Kontierup       Eule  Abrogated  by  Code.  —  The  rule 

v.  Frandsen,  8  Wash.  551.  existing  in  New  York  prior  to  the  code. 

Complaint  Showing  Impossibility  of  that  where,  in  an  action  for  specific 
Performanoe.  —  Where  the  complaint  performance,  it  appeared  that  the 
shows  on  its  face  that  specific  perform-  plaintiff  was  aware  before  the  com- 
ance  cannot  be  had,  and  that  the  recov-  mencement  thereof  that  the  defendant 
ery  must  be  limited  to  a  money  decree  could  not  perform,  equity  would  not 
for  damages  for  nonperformance,  the  retain  the  suit  for  the  purpose  of  awatd- 
bill  must  be  dismissed,  as  the  plain-  ing  damages,  was  abrogated  by  Code 
tiff's  remedy  at  law  is  adequate.  Sum-  Pro.,  §  167,  which  authorized  the  unit- 
merlin  v.  Fronteriza  Silver  Min.,  etc.,  ing  of  causes  of  action,  both  legal  and 
Co.,  41  Fed.  Rep.  249.  equitable,  arising  out  of  the  same  trans- 

1.  Alabama.  —  Eastman  v.  Reid,  101  action.  Where,  therefore,  the  corn- 
Ala.  320.  plaint  states  facts  giving  a  cause  of 

Arkansas.  —  Bonner    v.    Little,     38  action  for  specific  performance  of  a 

Ark.  397.  contract,   also  one  for   damages    for 

Illinois.  —  Sellers  v.  Greer,  172  111.  breach  of  the  contract,  the  plaintiff  is 

549,  reversing  64  III.  App.  505;  Saur  v.  entitled  to  have  both  tried  if  necessary 

Ferris,  145  III.  115.  to  obtain  his  rights,  and  a  failure  to 

Massachusetts.  —  Milkman    v.    Old-  show  a   right  to  the  equitable   relief 

way,  106  Mass.  232.  sought  does  not  defeat  his  right  to  the 

Missouri.  —  McQueen  v.  Chouteau,  legal  remedy.     Sternberger  v.  McGov- 

20  Mo.  222.  ern,  56  N.  Y.  12.     To  the  same  effect 

New  Jersey.  —  Peeler  v.  Levy,  26  N.  is  Haffey  v.  Lynch,  143  N.  Y.  247. 
Eq.  330;  Borden  v.  Curtis,  48  N.  J.        8.  Eastman  v.   Reid,   101    Ala.  320; 

q.  120.  Greer  v.   Sellers,   64  111.    App.    505; 

New   York.  —  Wis  wall  v.  McGowan,  Powell  v.  Yonng,  45  Md.  495;  Atty.- 

Hoffm.  (M.  Y.)  125;  Morss  v.  Elmen-  Gen.   v.    Deerfield   River  Bridge,  105 

dorf,  11  Paige  (N.  Y.)  277;  Haffey  v.  Mass.   1;     Milkman    v.   Ordway,   106 

Lynch,  143  N.  Y.  247;  Hatch  v.  Cobb,  Mass.    232;    Woodcock    v.   Bennet,   1 

4  Johns.  Ch.  (N.  Y.)  559;  Kempshall  v.  Cow.  (N.  Y.)  711;  Wis  wall  e\  McGown, 

Stone,  5  Johns.  Ch.  (N.  Y.)  193.  2  Barb.  (N.  Y.)  270;    Hart  v.  Brown, 

Washington.  —  Morgan    v.    Bell,     3  (Supm.  Ct.  En.  T.)  6  Misc.  (N.  Y.)  238; 

Wash.  554;  Konnerup  v.  Frandsen,  8  Chapman  v.  Mad  River,  etc.,  R.  Co.,  6 

Wash.  551;  Pratsch  v.  Aberdeen  Pack-  Ohio  5t.  119;  Konnerup  v.  Frandsen, 

ing  Co.,  7  Wash.  346.  8  Wash.  551. 
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Plaintiff  in  Default.  —  Where  specific  performance  is  refused  by 
reason  of.  a  default  on  the  part  of  the  plaintiff,  a  court  of  equity 
will  also  decline  to  award  damages  for  the  breach.1 

Mutual  Xiitake.  —  Where  specific  performance  is  refused  and  the 
contract  is  rescinded  upon  the  ground  of  mutual  mistake,  the 
plaintiff  is  not  entitled  to  any  damages.2 

Refusal  of  Performance  Baaed  on  Discretion.  —  Where  the  court  finds  in 
favor  of  the  plaintiff  upon  the  general  equity  of  the  case,  but 
declines  in  the  exercise  of  its  discretion  to  grant  a  decree  for 
specific  performance,  it  should  award  damages.8  Where  specific 
performance  would  be  inequitable  or  would  work  an  unreasonable 
hardship  upon  the  defendant,  the  court  in  its  discretion  may 
refuse  specific  performance  and  award  damages  in  lieu  thereof.4 

Impossibility  Arising  Pendente  Lite. —  plaintiff  for  being  deprived  of  posses- 

Where  it  is  found  that  a  complainant  sion  of  the  property,  and  his  only  rem- 

was  originally  entitled  to  a  specific  per-  edy  is  at  law.     King  v.  Morford,  i  N. 

formance,  but,  pending  the  litigation,  J.  Eq.  274. 

the  very  subject-matter  of  the  agree-  2.  Thwing  v.  Hall,  etc.,  Lumber 
ment  to  which  the  complainant  is  Co.,  40  Minn.  184  [distinguishing  Buck- 
found  to  be  entitled  is  abstracted  or  ley  v.  Patterson,  39  Minn.  250];  Mores 
destroyed,  a  court  of  equity  will  not  v.  Elmendorf,  11  Paige  (N.  Y.)  277. 
l urn  him  over  to  seek  his  damages  in  Illustration  of  Mutual  Xiitake. — 
a  court  of  law.  but  will  afford  a  remedy .  Where  parties  under  a  mutual  mistake 
by  compensation.  Chapman  v.  Mad  contract  for  the  conveyance  of  a  gore 
River,  etc.,  R.  Co.,  6  Ohio  St.  119.  of  land  which  has  no  existence,  the 

The  plaintiff  is  not  estopped  to  re-  court  will  neither  decree  the  convey- 

cover  damages  in  lieu  of  specific  per-  ance  of  other  lands  adjoining  the  sup- 

formance  by  reason  of  the  fact  that  a  posed  gore  nor  give  a  compensation  in 

receiver,  appointed  at  his  instance,  sold  damages.      Morss    v.   Elmendorf,   11 

the  property  which  was   the  subject-  Paige  (N.  Y.)  277. 

matter  of  the  contract  and  thereby  ren-  3.  Buckley  v.    Patterson,   39  Minn, 

dered  specific  performance  impossible.  250;   Standard  Fashion  Co.  v.  Siegel- 

Greer  v.  Sellers,  64  111.  App.  505.  Cooper  Co.,  44  N.  Y.  App.  Div.  128; 

Pending  an  information  in  equity  to  Stern  be  rgcr  v.  McGovern,  56  N.  Y.  12; 
compel  the  defendants  to  repair  a  Beck  v.  Allison,  56  N.  Y.  366. 
bridge,  the  relators  repaired  it  them-  Where  the  court  in  its  discretion  re- 
selves.  It  was  held  that  the  defendants  fuses  to  decree  specific  performance 
should  be  decreed  to  pay  to  the  relators  because  of  the  inconvenience  of  super- 
whatever  would  have  been  the  expense  intending  complicated  and  extensive 
of  due  repairs  at  the  time  when  the  business  details,  it  may  award  dam- 
defendants  ought  to  have  made  them,  age*  in  lieu  thereof.  Standard  Fashion 
Atty.-Gen.  v.  Deerfield  River  Bridge,  Cc.  v.  Siegel-Cooper  Co.,  44  N.  Y. 
105  Mass.  1.  App.  Div.  128. 

Specific    Performance     Inequitable.  —  4.  Specific  Performance  Inequitable. — 

Where  specific  performance  has  become  Girault  v.  Adams,  61  Md.  2 ;  Buckley 

inequitable  because  of  matters  occur-  v.   Patterson,  39  Minn.  250;    Beck  v. 

ring  after  the  making  of  the  contract,  Allison,  4  Daly  (N.  Y.)  421,  56  N.  Y. 

damages  will  be  awarded  in  lieu  there-  366;  Miles  r».  Dover  Furnace  Iron  Co., 

of.     Hart  v.  Brown,  (Supm.  Ct.  Eq.  125  N.  Y.  294;  Stanton  v.   Miller,  14 

T.)  6  Misc.  (N.  Y.)  238.  Hun  (N.  Y.)  383,  79  N.  Y.  620. 

1.  King  v.  Morford,  1  N.  J.  Eq.  274;  Compensation  may  be  decreed  to  the 

Chase  v.    Hogan,   (N.   Y.   Super.  Ct.  extent    of    the    actual    consideration. 

Gen.  T.)  3  Abb.  Pr.  N.  S.  (N.  Y.)  57.  Stanton  v.  Miller,  14  Hun  (N.  Y.)  383, 

Abandonment  of  Contract  by  Plaintiff.  79  N.  Y.  620. 
—  Where  specific   performance  is  re-  Covenant  to  Bepair.  —  Where  a  build- 
fused  upon   the  ground  of  abandon-  ing  is  burned  down  and  it  would  be 
ment  by  the  complainant,  the  bill  will  inequitable   to  compel  a  specific  per- 
not  be   retained    to    compensate    the  formance  of  the  landlord's  covenant  to 
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Waiver  of  Specific  Performance.  —  Where  the  complainant  has  estab- 
lished a  right  to  specific  performance  he  is  not  entitled  to  waive 
a  specific  performance  and  insist  upon  a  decree  for  damages  in 
lieu  thereof.1 

Option  to  Take  Land  or  Proceeds,  —  On  a  bill  for  specific  performance 
by  a  vendee  against  his  vendor,  if  the  vendor  has  aliened  the  land 
after  making  the  contract,  the  complainant,  if  he  shows  himself 
entitled  to  relief,  has  his  option  either  to  have  a  decree  for  the 
proceeds  of  the  sale,  or  to  recover,  if  he  can,  the  land  itself  in  the 
hands  of  the  alienee.* 

Pleading  and  Prooi  —  Where  there  is  no  allegation  or  finding  that 
the  plaintiff  has  sustained  any  damages,  a  decree  for  damages  in 
lieu  of  specific  performance  cannot  be  supported.3  A  decree  for 
damages  cannot  be  rendered  unless  it  appears  that  the  defendants 
are  or  may  be  unable  to  perform  their  contract.4 

(4)  Assessment  of  Damages.  —  An  issue  to  the  jury  may  be 
directed  to  try  the  question  of  damages.5  In  New  York  the  court 
cannot  direct  a  reference  to  ascertain  the  damages,  but  must  pro- 
ceed to  hear  and  determine  that  issue  itself  as  the  question  arises 
upon  the  pleadings.6 

repair,  the  court  will,  in  lieu  thereof,  8.  Bowen  9.  Webster,  3  N.  Y.  App. 

decree  compensation  for  the  unexpired  Div.  86. 

term.     Beck  v.  Allison,  4  Daly  (N.  Y.)  Frame  of  Bill.  —  The  court  will   not 

421.  56  N.  Y.  366.  assess  the  complainant's  damages  in 

1.  People's  Pure  Ice  Co.  v.  Trum-  case  the  performance  cannot  be  de- 
bull,  70  Fed.  Rep.  166,  34  U.  S.  App.  creed,  unless  the  petition  and  prayer 
293.  are  adapted  for  this,  and  evidence  with 

Election  to  Take  Decree  for  Damages,  a  view  to  this  issue  is  given.    Yost  v. 

—  Where  the  complainant  made  out  a  Devault,  9  Iowa  60. 

case  entitling  him  to  specific  perform-  Compensation  cannot  be  decreed  in 

ance,  but  elected  to  take  a  decree  for  lieu  of  specific  performance,  unless  the 

the  payment  of  money  by  the  defend-  bill  is  framed  with  that  object  in  view, 

ant  instead,  it  was  held   that  he  could  Davis  v.  Gleaves,  5  Litt.  (Ky.)  142. 

not,  on  an  allegation  of  the  defendant's  Decree  Pro  Confesto.  —  Where  the  bill 

subsequent  insolvency,  afterwards  ob-  is  filed  to  obtain  specific  performance 

tain  a  decree   for  a  specific  perform-  of  a  contract  for  the  purchase  of  land, 

ance,  especially  where  the  rights  of  an  it  is  erroneous  to  decree  compensation 

innocent    purchaser    had    intervened,  on  the  bill  being  taken  for  confessed. 

Weber  v.  Fowler,  (Supm.  Ct.  Spec.  T.)  Davis  v.  Gleaves,  5  Litt.  (Ky.)  142. 

11  How.  Pr.  (N.  Y.)  458.  4.  Eastman  v.  Reid,  101  Ala.  320. 

2.  Keim  v.  Lindley,  (N.  J.  1895)  30  5.  Phillips  v.  Thompson,  1  Johns. 
Atl.  Rep.  1063;  Sugg  v.Stowe,  5  Jones  Ch.  (N.  Y.)  131;  Hart  v.  Brown, 
Eq.  (N.  Car.)  126.  See  Oliver  v.  Cros-  (Supm.  Ct.  Eq.  T.)  6  Misc.  (N.  Y.)  238; 
well,  42  111.  41.  See  also  Phillips  v.  Haffey  v.  Lynch,  143  N.  Y.  247.  See 
Herndon,  78  Tex.  378.  also  generally   article   Issues  to  the 

Where  the  suit  is  against  the  vendor  Jury,  vol.  11,  p.  599. 

and  a  subsequent  purchaser  with  no-  Sight  to  Jury.  —  The  parties  are  not 

tice,  and  such  subsequent  purchaser,  entitled  as  of  right  to  a  trial  by  jury  to 

pendente  lite,   conveys   the    land   to  a  assess    the    damages.       O'Beirne     v, 

third  person  nol  a  party  to  the  suit,  he  Bullis,  2  N.  Y.  App.  Div.  545,  affirmed 

will  hold  the  purchase  money  in  lieu  158  N.  Y.  466.     But  see  Stevenson  v. 

of  the  lands,  and  a   personal   decree  Buxton,  (Supm.  Ct.  Gen.  T.)  15  Abb. 

may  be  rendered  against  him  for  the  Pr.  (N.  Y.)  352. 

amount  thereof.     Oliver  v.  Cros  well,  6.  Standard  Fashion  Co.   v.   Siegel- 

42  HI.  41.  Cooper  Co.,  44  N.   Y.   App.   Div.   128; 
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c.   Damages  in  Addition  to  Specific  Performance.  — 

Damages  in  addition  to  specific  performance  may  be  decreed 
where  necessary  to  put  the  plaintiff  in  as  advantageous  a  position 
as  if  the  contract  had  been  performed.1 

Compensation  for  Delay.  —  Specific  performance  may  be  decreed  and 
in  addition  damages  may  be  given  for  unjustifiable  delay  in  doing 
what  should  have  been  promptly  done,*  and  the  voluntary  per- 
formance by  the  defendants  after  suit  brought  will  not  oust  equity 
of  jurisdiction  to  decree  damages  for  delay.* 

Stevenson  v.  Buxton,  (Supra.  Ct.  Gen.  equity  cannot  give  a  personal  judg- 
T.)  15  Abb.  Pr.  (N.  Y.)  35a.  ment  in  damages  against  the  dcf end- 
Prior  to  the  Adoption  of  the  Code.  —  ant  for  an  independent  cause  of  action 
Where  a  party  has  put  it  out  of  his  growing  out  of  a  contract  void  by  the 
power  to  perform  specifically,  a  bill  statute  of  frauds.  An  existing  equi- 
filed  for  a  specific  performance  will  be  I  able  cause  of  action  for  a  specific  per- 
retained,  and  an  equivalent  in  dam-  formance  will  not  create  and  secure 
aires  will  be  awarded,  to  be  assessed  to  the  party  an  independent  cause  of 
on  reference  to  a  master,  or  to  a  jury  action  which  would  not  exist  and  could 
upon  an  issue  of  quantum  damnificatus^  not  be  enforced  but  for  the  equitable 
according  to  the  circumstances.  Wood-  right  of  action.  Accordingly,  in  case 
cock  v.  Bennet,  1  Cow.  (N.  Y.)  713.  of  an  entire  oral  contract,  for  the  pur- 
1.  Lide  v.  Hadley,  36  Ala.  627;  chase  of  land  and  of  a  growing  crop 
Tones  v.  Shackleford,  2  Bibb  (Ky.)  410;  thereon,  under  which  the  purchaser 
Wo r rail  v.  Munn,  38  N.  Y.  137;  Chinn  has  entered  into  possession  and  made 
v,  Heale,  1  Munf.  (Va.)  63.  partial  payments,  in  an  action  brought 
When  Proper  and  Necessary.  —  Com-  by  him  for  specific  performance  with 
pensation  must  be  provided  for  in  the  an  allegation  of  damages  for  breach 
decree  enforcing  specific  performance  of  warranty  as  to  the  growing  crops 
cf  a  contract  where  the  deficiency,  de-  such  damages  are  not  recoverable, 
feet,  or  whatever  is  complained  of  is  Harsha  v.  Reid,  45  N.  Y.  415. 
of  such  a  character  that  it  can  be  made  2.  Lombard  c.  Chicago  Sinai  Congre- 
the  subject  of  compensation,  or  of  con-  gation,  75  III.  271;  Thurman  v.  Pointer, 
sideration  as  damages,  and  where  the  67  Miss.  297;  Wright  v.  Taylor,  9 
court  concludes  that  the  purchaser  Wend.  (N.  Y.)  538;  Helmke  v.  New 
would  not  have  declined  the  contract  Jersey,  etc.,  R.  Co.,  66  Hun  (N.  Y.) 
had  he  known  of  the  defect  or  matter  632,  21  N.  Y.  Supp.  345;  Gillilan  v. 
complained  of  at  the  time  of  the  pur-  Norton,  6  Robt.  (N.  Y.)  546,  33  How. 
chase.  Beyer  v.  Marks,  2  Sweeny  (N.  Pr.  (N.  Y.)  373;  Benson  r.  Tilton, 
Y.)  715.  (Supm.  Ct.)  24  How.  Pr.  (N.  Y.)  494; 
What  Damages  Hot  Recoverable. —  Worrall  v.  Munn,  38  N.  Y.  137,  53 
Damages  for  loss  of  the  use  or  custom  N.  Y.  185;  Grubb  v.  Starkey,  00  Va. 
of  a  mill  previous  to  the  riling  of  the  831.  See  McCullough  v.  Manning,  132 
bill  are  recoverable  at  law  and  cannot  Pa.  St.  43.  ' 

be  allowed  in  a  suit  for  the  specific  Where  a  Bill  Was  Unnecessarily  Filed 
performance  of  the  contract  to  supply  for  the  specific  performance  of  an 
water  to  such  mill.  Iszard  v.  Mays  agreement  and  for  damages  for  delay 
Landing  Water-Power  Co.,  31  N.J.  Eq.  in  performance,  the  court  refused  to 
511,  wherein  the  court  said :  "  Though  retain  the  bill  for  the  purpose  of  giving 
this  court  has,  in  a  suit  for  specific  damages  and  left  the  plaintiff  to  his 
performance,  jurisdiction  to  award  remedy  at  law.  Wright  v.  Taylor,  9 
compensation  for  any  deficiency  in  the  Wend.  (N.  Y  )  538. 
title,  quantity,  quality,  description,  or  Assessment  of  Damages.—  The  dam- 
other  matters  touching  the  estate,  it  ages  may  be  assessed  either  by  an 
has  not  jurisdiction  to  award  damages  issue  of  quantum  damnijicatus  or  by  a 
for  the  breach  of  a  contract,  except  as  master,  according  to  the  discretion  of 
ancillary  to  a  specific  performance  or  the  court.  Grubb  v.  Starkey,  90  Va. 
to  some  other  relief."  831. 

Damages  for  Independent  Cause  of  Ac-  3.  Harsha  v.   Reid,  45   N.   Y.  415; 

tion  —  Statute  of  Frauds.  —  A  court  of  Grubb  v.  Starkey,  00  Va.  831. 
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Compensation  for  Bents  and  Profits  may  be  decreed  in  addition  to  spe- 
cific performance  in  the  same  suit.1 

Compensation  for  Deficiency.  —  Where  the  vendor  is  unable  to  make 
title  to  the  entire  tract  sold,  the  vendee  may  insist  on  specific 
performance  to  the  extent  of  the  vendors  ability  to  perform,  with 
compensation  or  an  abatement  of  the  purchase  money  for  the 
deficiency.*  But  a  purchaser  will  not  be  compelled  by  a  court  of 
chancery  to  accept  a  part  only  of  what  he  has  contracted  for,  with 
compensation  for  the  deficiency.8  Chancery  will  not  take  juris- 
diction of  a  bill  brought  for  the  sole  purpose  of  securing  an  abate- 
ment of  the  purchase  money,  or  compensation  only,  in  the  absence 
of  some  special  equity.  Damages  can  be  given  only  where  they 
are  incidental  to  the  main  relief4 

1.  Duvall    p.   Tinsley,   54    Mo.    93;  for  the   residue,   the   price  should  be 

Hampton  v.  Snipes,  1  Desaus.  (S.  Car.)  abated  in  the  same  proportion  to  the 

125.  whole    amount    as  the   value  of   the 

8.  Alabama,  —  Bass  zr.   Gilliland,   5  whole  tract  is  diminished  by  the  den- 
Ala.   761;    Bell  *.  Thompson,  34  Ala.  ciency.     Bonner    v.    Little,    38    Ark. 
633.    See  also   Bogan  v.  Daughdrill,  397. 
51  Ala.  312.  Contract  Within  Statute  of  Frauds. — 

Arkansas.  —  Bonner    v.     Little,    38  In  Harsha  v.  Reid,  45  N.  Y.  415,  it  was 

Ark.  397.  held  that  upon  decreeing  specific  per- 

Cali/ornia.  —  Brandt     v.    Clark,    81  formance  of  a  verbal  contract  for  the 

Cal.  634;   Swain   v.  Burnette,  76  Cal.  conveyance  of  real  estate,    upon   the 

299.  ground  of  part  performance,  the  court 

Colorado.  —  Cochrane  v.  Justice  Min.  will  be  governed  by  the  same  prlnci- 

Co.,  4  Colo.  App.  234.  pies  in  adjusting  equities  of  the  parties 

Illinois.  —  Spear  v.  Griffith,  86  111.  as  upon  a  written  contract  valid  by  the 

552.  statute  of  frauds. 

Kentucky.  —Jones  v.  Shackle  ford,  2  8.  Cunningham  v.  Sharp,  11  Humph. 

Bibb  (Ky.)  410.  (Tenn.)  116. 

Massachusetts.  —  Woodbury  v.  Lud-  4.  Bell  v.  Thompson,  34  Ala.  633. 

dy,  14  Allen  (Mass.)  1.  Damages  Host  Be  Merely  Incidental.  — 

Minnesota.  —  Chicago,    etc.,  R.  Co.  Where  (he  amount  of  which  a  convey- 

v.  Duranr,  44  Minn.  361,  ance  could  be  compelled  is  relatively 

New  Jersey.  — -  Lounsbery  v.  Locan-  so  small  as  compared  with  the  whole 

der,  25  N.  J.  Eq.  554.  amount  embraced  in  the  contract  that 

New  York.  —  Wiswall  v.  McGown,  2  the  compensation  or   damages  would 

Barb.  (N.  Y.)  270;  King  v.  Bardeau,  6  apparently  be  the  main  object  of  the 

Johns.  Ch.(N.  Y.)  38;  Morss  v.  Elmen-  suit,  the  party  will  be  remitted  to  his 

dorf,  11   Paige  (N.  Y.)  277;  Harsha  v.  remedy  at  law.     A  court  of  equity  will 

Reid,  45  N.  Y.  415.  assess  damages  as  compensation  only 

North  Carolina.  —  Henry  v.  Liles,  2  where  they  are  incidental  to  the  princi- 

Ired.  Eq.  (N.  Car.)  407.  pal  ground  of  relief.      Chicago,  etc., 

Pennsylvania. — McCullough  v.  Man-  R.  Co.  v.  Durant,  44  Minn.  361. 

ning,  132  Pa.  St.  43.  Where  a  vendor  cannot  convey  all 

Tennessee.  —  Collins     v.     Smith,     1  the  lands  he  has  contracted  to  convey, 

Head  (Tenn.)  251;  Blakemore  v.  Kim-  the  vendee  may  have  specific  perform- 

mons,  8  Baxt.  (Tenn.)  470.  ance  for  the  part  not  capable  of  convey- 

Virginia.  —  Clarke    v.      Reins,     12  ance,  and,  as  an  incident  to  the  suit, 

Grctt.  (Va.)  98.  compensation    for    the   residue;     but 

Wisconsin.  —  Wright    v.    Young.    6  courts  of  equity  will  not  assume  juris- 

Wis.    127.     See  also   Bull  v.   Bell,    4  diction  for  the  sole  purpose  of  award- 

Wis.  54.  ing  damages  for  a  breach  of  contract 

Price  Abates  in  Proportion  to  Value.  —  to  convey  where  the  vendee  knows  at 

Where  a  vendee  of  land  elects  to  take  the   institution   of    the   suit   that    the 

under  the  contract  the  part  which  the  vendor  cannot  convey.     Bonner  v.  Lit- 

vendor  can  convey  and  compensation  tie,  3S  Ark.  397. 
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Compensation  for  Incumbrances  upon  the  land  may  be  decreed  in  addi- 
tion to  specific  performance,  and  deferred  payments  may  be 
applied  thereto.1 

Compensation  for  Wife's  Befusal  to  Join  in  Conveyance.  —  Where  the  con- 
tract was  for  a  deed  from  the  defendant  and  his  wife,  the  com- 
plainant is  entitled  to  specific  performance  as  against  the  defend- 
ant and  for  compensation  as  to  the  dower  interest,'  though  it  has 

1.  Grant  v.  Beronio,  97  Cal.  496,  ditioned  that,  if  the  wife  will  join  io 
Hunt  v.  Smith,  139  111.  296,  King  v.  the  conveyance,  the  plaintiff  shall  pay 
Ruckman,  21  N.  J.  Eq.  599;  Phillips  v.  the  full  contract  price  therefor,  but  if 
Helmbold,  26  N.  J.  Eq.  202.  she  will  not,  such  payment  shall  be 

Compensation  for  an  Easement    upon  abated  to  the  amount  of  the  ascertained 

the  land  to  be  conveyed  may  be  made  value  of  the  wife's  inchoate  interest  in 

where  it  is  equitable  to  do  so,  and  the  such  real  estate.     Martin  v.   Merritt, 

defendant  should  have  an  opportunity  57  Ind.  34. 

to  show  facts  making  it  inequitable  to  Assessment  of  Compensation.  —  A  refer- 
grant  such  relief.  Warren  v.  Hall,  41  ence  to  a  master  may  be  made  to  de- 
Hun  (N.  Y.)  466.  termine  the  value  of  the  wife's  dower 
Satisfaction  of  Incumbrances,  —  If  a  right.  McDaniel  i>.  James,  23  111.  407. 
contract  for  the  sale  of  land  provides  In  Humphrey  v.  Clement,  44  111. 
that  the  conveyance  shall  transfer  the  299,  a  decree  directing  a  conveyance, 
title  free  of  incumbrances,  the  court,  but  authorizing  the  purchaser,  in  case 
in  an  action  for  specific  performance  the  vendor's  wife  refused  to  join  in 
brought  by  the  purchaser,  can  direct  the  deed,  to  retain  a  certain  sum  out 
the  application  of  the  purchase  money  of  the  purchase  money  as  indemnity 
to  the  satisfaction  of  those  incum-  against  the  contingent  right  of  dower, 
brances,  and  for  that  purpose  can  was  held  erroneous,  upon  the  ground 
order  that  the  money  be  brought  into  that  while  the  husband  is  still  living 
court  and  disbursed  under  its  direction,  there  is  no  basis  on  which  to  deter- 
If  the  holders  of  the  incumbrances  are  mine  the  injury  to  the  title  by  the 
before  the  court,  they  will  be  bound  wife's  refusal  to  release  her  dower, 
by  the  decree,  and  their  claims  will  be  Where  the  value  of  the  property, 
satisfied  by  a  satisfaction  of  the  judg-  which  included  a  homestead,  and 
ment.  Grant  v.  Beronio,  97  Cal.  496.  which  the  husband  contracted  to  con- 
Form  of  Decree. —  In  Reese  r.  Hoeck-  vey,  exceeded  the  maximum  allowed 
el,  58  Cal.  281,  it  was  held  that  the  as  a  homestead,  and  the  premises  were 
plaintiff  was  entitled  to  relief  prayed  also  subject  to  the  contingent  dower, 
for  as  follows:  "  That  the  defendant  of  the  wife,  it  was  held  that  the  adjust- 
cause  the  said  tracts  or  lots  of  land  10  ment  of  compensation,  together  with 
be  released  from  said  mortgage,  or  in  a  decree  for  a  partial  performance, 
default  thereof  that  he  secure  the  would  be  so  difficult  lhat  it  ought  not 
plaintiff  from  the  payment  of  the  same  to  be  attempted.  Phillips  v.  Stauch, 
and  execute  to  the  plaintiff  a  sufficient  20  Mich.  369. 

conveyance  of  the  said  land   with  a  Remitting  Purchaser  to  Action  at  Law. 

perfect  title  thereto."  — In    Humphrey  v.   Clement,  44  111. 

2.  McDaniel  v.  James,  23  111.  407;  299,  it  was  held  that  while  the  court 
Hazelrig  v.  Hutson,  18  Ind.  481;  Mar-  can  compel  a  conveyance,  it  cannot,  in 
tin  v.  Merritt,  57  Ind.  34;  Park  v.  the  absence  of  a  contract,  permit  the 
Johnson,  4  Allen  (Mass.)  259;  Davis  v.  purchaser  to  retain  a  portion  of  the 
Parker,  14  Allen  (Mass.)  94;  Woodbury  purchase  money  as  indemnity  in  case 
v.  Luddy,  14  Allen  (Mass.)  1;  Walker  of  refusal  of  the  wife  to  release  her 
v.  Kelly,  91  Mirh.  212;  Sanborn  v.  right  of  dower,  but  the  purchaser  must 
Nockin,  20  Minn.  178;  Peeler  v.  Levy,  be  remitted  to  the  covenants  in  the 
26  N.  J.  Eq.  330;  Young  v.  Paul,  10  deed. 

N.  J.  Eq.  401;  Roos  v.  Lock  wood,  59  Allowing  Time  to  Procure  Conveyance. 

Hun  (N.  Y.)  181.  —Where    it    appears    that     married 

Form  of  Decree. —  If  the  wife  avail  women  not  bound  to  convey  are  prob- 

herself  of  her  coverture  by  plea,  a  de-  ably   willing  to  unite  with  their  hus- 

cree  of  performance  may  nevertheless  bands  in  a  conveyance,  time  should  be 

be  rendered  against  the  husband,  con-  given  to  produce  deeds  duly  executed 
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been  held  in  some  cases  that  indemnity  against  the  wife's  claims 
will  not  be  granted  unless  her  refusal  to  join  in  the  deed  is 
fraudulent  or  procured  by  her  husband.1 

Where  the  Property  Has  Been  Damaged  after  the  making  of  the  con- 
tract, specific  performance  may  be  decreed  with  an  abatement  of 
the  purchase  money.* 

Damages  for  Past  Breaches  of  covenants  required  in  the  instrument 
whose  execution  is  decreed  will  not  ordinarily  be  given  by  such 
decree.3 

Several  Covenants.  —  In  the  exercise  of  its  discretion,  the  court  may 
specifically  enforce  some  of  the  covenants  in  a  deed  and  award 
damages  in  lieu  of  specific  performance  of  other  covenants  in  the 
same  deed.4 

d.  Other  Relief  on  Denial  of  Specific  Performance  — 

Bestoring status  Quo. — Where  equity  cannot  enforce  the  performance  of 
a  parol  contract,  it  may  enforce  equity  by  restoring  the  status  quo* 

by  them,  and  then  other  parties  bound  Cases   where   the   wife's  refusal  to 

may  be  decreed  to  convey  also.     Pul-  join  in  the  conveyance  is  bona  fide  and 

Ham  v.  PullUm,  4  Dana  (Ky.)  123.  not  the  result  of  the  husband's  inter- 

Contract  to  Convey  Wife's  Lands.  —  In  ference,  or  cases  where  an  action  for 
Clarke  v.  Reins,  12  Gratt.  (Va.)  98,  it  damages  would  give  adequate  redress, 
was  held  that  a  court  of  equity  would  are  not  within  the  rule.  Young  v. 
not  decree  the  specific  performance  of  Paul,  10  N.J.  Eq.  401.  See  also  Peeler 
a  contract  by  a  husband  and  wife  for  v.  Levy,  26  N.  J.  Eq.  330;  Hawralty  v. 
the  sale  of  the  wife's  land,  the  wife  Warren,  18  N.  J.  Eq.  124. 
refusing  to  execute  the  contract,  nor  2.  Lombard  v.  Chicago  Sinai  Cong  re- 
would  it  compel  the  husband  to  convey  gation,  64  111.  477. 
his  life  estate  to  the  vendee  with  com-  8.  King  v.  Bardeau,  6  Johns.  Ch. 
pensation  for  failure  of  the  wife  to  (N.  Y.)  38;  Noonan  r.  Orton,  21  Wis. 
convey  her  interest  in  the  land.  283. 

The  court  has  power  to  decree  com-  But  the  court  may  require  the  dating 

pensation   for  the   lands  of  Ihe   wife  of  the  instrument  as  of  a  time  ante- 

wbich  the  husband  cannot  convey,  but  cedent  to  such  breaches,  in  order  to 

its  exercise  is  discretionary.      Peeler  save    the    plaintiff's    right  of    action 

p.  Levy,  26  N.  J.  Eq.  330.  therefor,  or  it  may  allow  a  subsequent 

1.  Fraud  or  Bad  Faith  Necessary.  —  In  complaint  setting  up  breaches  pending 

Blake  v.   Flatley,  44  N.  J.  Eq.  228,  it  the  action  and  grant  damages  thereon 

was   held   that   although    a    case    for  unless  the  defendant  will  bind  himself 

specific    performance   was   made    out  not  to  set  up  the  statute  of  limitations 

against    the    husband,    no   indemnity  against  their  future  recovery.     Noonan 

would  be  granted  for  the  wife's  refusal  v.  Orton,  21  Wis.  283. 

to  join,   in   the   absence  of  evidence  4.  Jones  r.  Shackleford,  2  Bibb  (Ky.) 

clearly  establishing  fraud.  410;  Pingree  v.  Coffin,  12  Gray  (Mass.) 

The  court  will  not  decree  a  husband  288;  Curran  it.  Holyoke  Water  Power 

to  procure  his  wife  to  join  in  the  exe-  Co.,  116  Mass.  00;  Post  v.  West  Shore 

cution   of  a   deed   for  the   purpose  of  R.  Co.,  50  Hun  (N.  Y.)  301;  Harsha  v. 

releasing  her  inchoate  right  of  dower,  Reid,  45  N.  Y.  415;  Chinn  v.  Heale,  1 

if  she  is    unwilling   to  do   so.      The  Munf.  (Va.)  63. 

husband,  however,  may  be  decreed  to  Where    the    Contract   Contains    Both 

convey   and    give    indemnity  against  Affirmative  and  Negative  Covenants,  the 

the  claim  of  the  wife.     But  a  decree  of  court  may  enjoin  breach  of  the   neg- 

indemnity  will  be  made  only  where  ih  ative  covenants  and   award  damages 

appears  that  the  wife's  refusal  to  con-  in    lieu    of    specific    performance    of 

vey  Is  not  her  voluntary  act,  but  made  the  affirmative    covenants.     Standard 

in  bad  faith,  by  the  device  of  the  hus-  Fashion  Co.  v.  Siegel-Cooper  Co.,  44 

band,    to  escape   his  just  obligation.  .  N.  Y.  App.  Div.  128. 

Peeler  v.  Levy,  26  N.  J.  Eq.  330.  5.  Girault    v.    Adams,    61     Md.    1; 
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Return  of  Consideration. — When  specific  performance  cannot  be 
decreed  because  of  uncertainty  in  the  terms  of  the  agreement  or 
because  of  the  statute  of  frauds,  if  there  be  no  adequate  remedy 
at  law  or  under  circumstances  of  special  equity  compensation  will 
be  decreed  to  the  extent  of  the  purchase  money  actually  paid 
upon  the  alleged  contract. l  So  where  the  defendant  cannot  make 
a  good  title,  the  consideration  paid  may  be  recovered,  provided 
the  bill  is  properly  framed.2  If  the  contract  which  it  is  sought 
to  enforce  is  adjudged  void  for  fraud,  the  decree  should  order  the 
refunding  of  the  money  paid  on  it.8 

Mitchell  v,  Graham,  (Miss.  1891)  8  So.  performance  for  want  of  sufficient  writ- 
Rep.  646.  ing  wilhin  the  statute  of  frauds,  will 

1.  Mialhi    v.   Lassabe,   4  Ala.    712;  nevertheless    decree    an  account  and 

Bowie  v.  Stonestreet,  6  Md.  418;  Rider  repayment.    Capps  v.  Holt,  5  Jones  Eq. 

tr.  Gray,   10  Md.  282;  Nelson   v.  Ha-  (N.  Car.)  153. 

gerstown  Bank,  27  Md.  51;  Girault  v.  When  Judgment  at  Law  Improper. — 

Adams,   61    Md.    1;    Green   v.  Drum-  Where  the  complaint  avers   that  the 

mond,  31  Md.  71,  holding  that  the  de-  plaintiff    advanced    moneys   and  per- 

cree  will  give  no  lien  upon  1  he  land;  formed  services  under  an  oral  agree- 

Rockwell  v.  Lawrence,  6  N.J.  Eq.  190;  ment    with    the    defendants    for    the 

Gibson  v.  Pennington,  (N.  Y.)  4  Am.  conveyance   to  him  of  an  interest  in 

L.  J.  505;  Capps  v.  Holt,  5  Jones  Eq.  certain  lands,  and  demands  judgment 

(N.  Car.)  153;  Brush  Electric  Co. *s  Ap-  against  them  for  a   specific   perform- 

peal,  114  Pa.  St.  574;  Smith  v.  Lavin,  ance,   and    the    facts  alleged   do  not 

8  Wis.  265.  show  him  entitled  to  the  remedy  de- 

"  '  When  the  specific  execution  of  a  manded,  he  cannot  have  in  such  action 

parol  agreement  cannot  be  decreed,  in  a  judgment  at  law  for  the  amount  of 

consequence  of  the  uncertainty  in  its  such  moneys  and   the   value  of  snch 

terms,  or  of  the  statute  being  relied  on,  services.      Horn  v.  Ludington,  32  Wis. 

the  court  will,  if  there  be  no  remedy  73. 

at  law,  or  it  is  uncertain  or  em  bar-  Laches  and  Limitation.  —  Where  the 

rassed,    or     under   circumstances    of  right  to  ask  a  specific  performance  has 

special  equity,  decree  compensation  to  been  forfeited  by  the  plaintiff's  laches, 

the  extent  of  the  purchase  money  paid,  and  the  remedy  at  law  is  barred,  there 

and  the  value  of  beneficial  and  lasting  can   be    no    decree  for  the   purchase 

improvements.'     This  general  propo-  money  paid  upon  the  contract.     Finch 

silion  has  been  cited  with  approval  in  v.  Parker,  49  N.  Y.  1. 

Bowie  v.  Stonestreet,  6  Md.  431,  and  2.  Styles  v.  Blume,  (C.  PI.  Eq.  T.)  30 

Green     v.    Drummond,    31     Md.    85.  N.  Y.  Supp.  409;  Gibson  v.  Penning- 

There  is  no  doctrine  of  equity  better  ton,  (N.  Y.)  4  Am.  L.  J.  505;  Frarey  v. 

established.     We  refer  also  to  Rider  v.  Wheeler,   4  Oregon   190;    Phillips  v. 

Gray,    10  Md.  300,  where    the  court,  Herndon,    78   Tex.  378;  Cunningham 

citing  from  Story  (2  Eq.  Jur.,  §  796,  v.  Duncan,  4  Wash.  506. 

etc.),  say  this  jurisdiction  should   be  Such  relief  may  be  given  provided 

exercised '  under  special  circumstances,  the  defendant  does  not  allege  in  his 

and    upon    peculiar    equities,   as    for  answer  that  the  action  was  improperly 

instance  in  cases  of  fraud,  or  where  the  brought,  or  that  the  plaintiff  had  an 

party  has  disabled  himself  by  matters  adequate    remedy  at  law.     Styles  v. 

ex  post  facto  from  a  specific  perform-  Blume,  (C.  PI.  Eq.  T.)  30  N.  Y.  Supp. 

ance,  or  where  there  is  no  adequate  409. 

remedy  at  law.'  "     Powell  v.  Young,  The  bill  cannot  be  retained  for  the 

45  Md.  497.  purpose  of  decreeing  a  repayment  of 

Where  a  bill   for  specific  perform-  purchase  money  paid  where  the  bill 

ance  contains    a    prayer    for  general  does  not  ask  such  relief.     Webster  v. 

relief,  and  the  answer  admits  the  pay-  Brown,  67  Mich.  328. 

ment  of  a  part  of  the  purchase  money  3.  Kelley  v.  Sheldon,  8  Wis.  258. 

and   contains  an   offer  to  settle,   the  Fraud  of  Plaintiff.  —  On  a  bill  by  a 

court,  although  it  cannot  decree  specific  vendee  who  by  reason  of  his  fraud  is 
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Litii  lor  Betabunement.  —  Where  the  plaintiff  fails  to  make  out  a 
case  for  specific  performance,  but  shows  facts  entitling  him  to 
have  a  lien  declared  upon  the  premises  for  reimbursement,  the 
court  may  retain  the  cause  for  the  purpose  of  awarding  such 
relief.1 

Allownnoe  for  Improvements.  —  Where  specific  performance  is  refused 
upon  a  bill  by  a  plaintiff  in  possession,  compensation  may  be 
awarded  to  him  for  improvements  made  in  good  faith.*  Thus, 
where  the  plaintiff  fails  because  the  contract  is  within  the  statute 
of  frauds,  he  will  be  entitled  to  an  account  and  judgment  for  the 
enhanced  value  of  the  land  by  reason  of  his  improvements.3     But 

not  entitled  to  a  conveyance,  he  may  as  against  the  vendor  and  his  re p re- 
still  have  the  amount  paid  refunded  to  sentatives  with  the  payment  of  the 
him.     Smith  v.  Lavin,  8  Wis.  265.  amount  ascertained  to  be  due  to  the 

1.  Mialhi  v.  Lassabe,  4  Ala.  712;  complainant, unless  some  circumstance 
Powell  v,  Highley,  90  Ala.  103;  John*  appears  that  would  render  it  improper 
ston  v.  Glancy,  4  Blackf.  (Ind.)  94;  to  do  so.  The  insolvency  of  the  ven- 
Hugf.  Van  Burkleo,  58  Mo.  202;  De-  dor's  estate,  he  being  dead,  is  not  a 
vore  v.  Devore,  138  Mo.  181;  Hilton  v.  sufficient  reason  for  refusing  so  to 
Duncan,  1  Coldw.  (Tenn.)  313.  charge  it.     Aday  v.  Echols,  18  Ala.  353. 

Thus,  where  specific  performance  of  Adequate  Bemedy  at  Law.  —  Where  a 
a  parol  contract  for  the  conveyance  of  purchaser  of  land  enters  into  posses- 
land  is  refused,  the  plaintiff  may  have  sion,  and  on  the  faith  of  the  contract  of 
a  lien  enforced  for  part  payments  made  purchase  makes  valuable  improve- 
by  him.  Mialhi  v.  Lassabe,  4  Ala.  712;  ments,  and  afterwards  seeks  a  specific 
Johnston  v.  Glancy,  4  Blackf.  (Ind.)  performance,  bul  fails  to  make  a  case 
94;  Girault  v.  Adams,  61  Md.  1;  De-  entitling  him  to  relief,  if  he  has  not  an 
vore  v.  Devore,  138  Mo.  181;  Hilton  v.  adequate  remedy  at  law  the  bill  may 
Duncan,  I  Coldw.  (Tenn.)  313.  See  be  retained  for  the  purpose  of  allowing 
Price  v.  Palmer,  23  Hun  (N.  Y.)  504.  compensation.  Aday  v.  Echols,  iS 
Compare  Webster  v.  Brown,  67  Mich.  Ala.  353;  Goodwin  ir.  Lyon,  4  Port. 
328.  (Ala.)  297. 

Where  the  vendor  is  unable  to  per-  Covenant  te  Appraise  Improvements.  — 

form,  the  amonnt  of  the  vendee's  ad-  A  covenant  in  a  lease  that  at  the  end 

vances  may  be  decreed  to  be  a  lien  of  the  term  the  value  of  the  improve- 

upon  the  land,  but  not  general  dam-  ments  shall   be  ascertained  by  three 

ages.     Stevenson  v.  Spratt,  35  N.  Y.  appraisers  to  be  chosen  as  provided  in 

Super.  Ct.  496.  the  lease  cannot  be    specifically    en- 

Though    a    court    will  not  enforce  forced    by  a  court  of  equity,   but   a 

against  a  married  woman  performance  petition  which  alleges  such  covenant 

of  an   agreement    to  convey,   it   will  and    seeks    equitable  relief    states  a 

establish  a  lien  on  the  land  for  ad-  cause  of  action,  as  equity  would  have 

vancements  and  improvements  made  jurisdiction  to  have  an  account  taken 

by  the  plaintiff.     Frarey  v.  Wheeler,  4  of    the  improvements.     Hug  v.   Van 

Oregon  190.     See  also  Price  v.  Palmer,  Burkleo,  58  Mo.  202,  following  Biddle 

23  Hun  (N.  Y.)  504.  v.  Ramsey,  52  Mo.  153. 

2.  Aday  v.  Echols,  18  Ala.  353;  Expenditures  Hot  Made  for  Improve- 
Evans  v.  Battle,  19  Ala.  398;  Ellett  v.  ments. —  Where  a  bill  for  specific  per- 
Wade,  47  Ala.  456;  Worth  ».  Worth,  formance  fails  for  want  of  evidence 
84  111.  442:  Bellamy  v.  Ragsdale,  14  sufficient  to  establish  the  parol  con- 
B.  Mon.  (Ky.)  293;  Hawley  v.  Sbel-  tract,  the  court  cannot  award  to  the 
don,  Harr.  (Mich.)  420;  Shafer's  Ap-  complainant,  under  that  bill,  com  pen- 
peal,  no  Pa.  St.  382;  Boze  v.  Davis,  sation  for  expenditures  made  upon  the 
14  Tex.  331.  But  see  Walton  v.  expectation  of  such  conveyance,  but 
Meeks,  120  N.  Y.  79,  affirming  41  Hun  not  for  improvement  upon  the  prop- 
(N.  Y.)3ti.  erty.    Shafer's  Appeal,  no  Pa.  St.  382. 

Insolvency  of  Vendor's  Estate.— In  8.  Bellamy  v.  Ragsdale,  14  B.  Mon. 
Such  case  the  land  should  be  charged    (Ky.)  293;  Bowie  v.  Stonestreet,  6  McL 
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the  plaintiff  cannot  recover  the  value  of  improvements  where  his 
bill  claims  the  land  alone.1  If  the  plaintiff  fails  because  of  his 
own  laches  or  negligence  to  obtain  specific  performance  of  a  con- 
tract for  a  conveyance,  he  will  not  be  entitled  to  an  allowance 
for  improvements.* 

Aooount.  —  Where  a  decree  for  specific  performance  is  refused, 
but  the  bill  prays  in  the  alternative  for  an  account  and  the 
defendant  consents  thereto,  an  account  may  be  ordered.8 

Injunction.  —  The  court  may  refuse  as  impracticable  the  specific 
performance  of  a  contract  involving  personal  services,  and  at  the 
same  time  grant  an  injunction  on  equitable  conditions  restraining 
the  defendant  from  a  breach  of  other  parts  of  the  contract.4 

2.  Affirmative  Belief  to  Defendant  —  a.  In  General.  —  A  decree 
for  specific  performance  should  ordinarily  enforce  the  whole  con- 
tract, the  stipulations  in  favor  of  the  defendant  as  well  as  those 
in  favor  of  the  plaintiff.5  A  decree  for  a  specific  performance  on 
the  part  of  the  defendant  without  finding  or  requiring  perform- 
ance by  the  plaintiff  of  his  part  of  the  agreement  is  erroneous.6 

Conveyance  by  Plaintiff.  —  Upon  a  bill  by  a  vendor  against  his 
vendee  a  decree  for  the  plaintiff  should  require  him  to  convey  to 
the  defendant.7 

418;    Powell  v.  Young,  45  Md.  497;  Performance  Impoerible  through  Defend- 

Treece  v.  Treece,  5  Lea  (Tenn.)  221.  ant's  Default.  —  The  decree  need  not  re- 

1.  McDole  v.  Kingsley,  163  111.  433;  quire  performance  on  the  complainant's 
Bomier  v.  Caldwell,  8  Mich.  463;  Met-  part  where  the  defendant's  default 
calf  v.  Hart.  3  Wyo.  513.  has   made   such    performance    impos- 

2.  Laches  of  Complainant,  —  Mialhi  v.  sible.  Dulin  v.  Prince,  124  111.  76. 
Lassabe,  4  Ala.  712;  Chabot  v.  Winter  7.  Decree  Should  Extend  to  Whole  Con- 
Park  Co.,  34  Fla.  258;  Johnston  v.  tract. —  Upon  a  bill  by  a  vendor  against 
Glancy,  4  Blackf.  (Ind.)  94;  Hilton  v.  his  vendee  to  enforce  specific  perform- 
Duncan,  1  Coldw.  (Tenn.)  313.  See  ance  of  contract  for  sale  of  land,  the 
also  King  v.  Morford,  1  N.  J.  Eq.  274.  defendant  cannot  be  required  to  pay 

3.  Clow  v.  Taylor,  27  N.  J.  Eq.  418.  the    puichase    money,  or,   in   default 

4.  Standard  Fashion  Co.  v.  Siegel-  thereof,  to  surrender  the  contract  to 
Cooper  Co.,  157  N.  Y.  60,  affirming  30  be  canceled,  except  upon  the  condition 
N.  Y.  App.  Div.  564.  that  the  complainant  convey  the  land 

5.  Brewer  v.  Peed,  7  J.  J.  Marsh,  to  him.  Gilpin  v.  Watts,  1  Colo.  479. 
(Ky.)  230;  Owens  v.  Hall,  13  Ohio  Si.  Interlocutory  Decree.  —  The  fact  that 
571;  Mayo  v.  Purcell,  3  Munf.  (Va.)  an  interlocutory  decree  enforcing  a 
243;  Rison  v.  Newberry,  90  Va.  513.  specific  performance  of  a  contract 
See  generally  infra,  XII.  2.  b.  Im-  against  a  vendee  does  not  direct  that  a 
position  of  Terms  on  Plaintiff;  XII.  2.  deed  be  made  and  tendered  to  him  con- 
c.  Necessity  of  Cross-bill.  stitutes  no  error.     Goddin  v.  Vaughn, 

6.  Gilpin  v.  Watts,  1  Colo.  479;  Craft  14  Gratt.  (Va.)  102,  wherein  the  court 
v.  Bent,  8  Kan.  328;  Clark  v.  Hall,  7  said:  '*  That  this  maybe  a  very  cor- 
Paige  (N.  Y.)  382;  Owens  v.  Hall,  13  rect  and  safe  precedent  I  am  not  dis- 
Ohio  St.  571.  posed  to  question,  but  so  far  as  I  have 

Fixing  Short  Time  for  Performance.  —  observed  it  has   not    been    generally 

Where  the  purchaser  has  agreed  as  a  adopted.     On   the   contrary,  the  more 

pari  of  the  consideration  to  do  certain  usual  practice  has  been  in  cases  of  this 

work  or  to  make  certain  erections,  he  kind,  where  a  sale  is  directed,  to  with- 

should  be  required  to  perform  in  that  hold  by  express  provision  a  conveyance 

regard  within  some  short  time.   Thayer  of   the  title  till  after  the    coming  in 

v.  Wilmington  Star  Min.  Co.,  105  111.  of  the  report.     And   the  court  can  as 

540.  effectually  transfer  the  title  by  a  sub- 
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Payment  by  Plaintiff.  —  Upon  a  bill  by  a  vendee  against  his  vendor 
to  compel  a  conveyance,  the  decree  should  require  the  plaintiff 
to  make  the  payments  called  for  by  the  contract.1  Even  where 
the  statute  of  limitations  has  run  against  an  action  for  the  pur- 
chase price,  its  payment  may  be  compelled,  as  the  bringing  of  a 

sequent  order  as  by  a  provision  in  the  Packing  Co.,  7  Wash.  346;  Wintermute 

decree."  v.  Carner,  8  Wash.  585. 

Depositing  Deed  with  Clerk.  —  The  de-  Wisconsin.  —  Matteson   v.   Scofield, 

cree   may    properly    provide    for    the  27  Wis.  671. 

custody  of  the  deed  by  the  clerk  until  Outstanding    Judgment    for   Purchase 

payment  by  the  purchaser.     Corbus  z.  Priee. —  It  is  error  to  decree  a  convey- 

Teed,  69  III.  205.     See  also  Faile  v.  ance  without  requiring  the  plaintiff  to 

Crawford,   34    N.    Y.  App.   Div.   278,  pay  a  judgment  against  him  in  favor  of 

holding  that  the  death  of  the  grantor  the  defendant  for  the  balance  of  the  pur 

in  the  deed  pendente  lite  would  not  ren-  chase  price.     Wintermute  v.  Carner,  8 

der  the  deed  inoperative,  since  the  deed  Wash.  585,  holding  that  the  error  is 

was  beyond  the  control  of  I  he  grantor  not  cured  by  subsequent  payment, 

and   subject  to  the  will  of  the  court  Payment  into  Court.  —  A  nonresident 

to  be  disposed  of  as  the  court  should  purchaser  suing  for  specific  perform- 

see  fit.  ance  may  be  compelled  to  pay  the  pur- 

1.  California.  —  Seventy-six   Land,  chase  money  into  court  although  he  is 

etc.,  Co.  v.  Superior  Ct.,  93  Cal.  139;  not  in  possession.      Binns  v.  Mount, 

Giddings    z.    Seventy-six   Land,   etc.,  28  N.  J.  Eq.  24. 

Co.,  109  Cal.  116.  Where  the  plaintiff  is  entitled  to  re- 

Colorado.  —  Rust    v.    Strickland,    1  lief,  but  has  not  fully  completed  his 

Colo.  App.  215.  part  of  the  contract,  not  having  paid 

Connecticut. — Annan  v.  Merrift,  13  the  entire  purchase  money,  it  is  proper 

Conn.  478.  to  order  payment  into  court  instead 

Delaware. —  Pleasanton  v.  Raughley,  of  dismissing  the  bill.     Pleasanton  v. 

3  Del.  Ch.  124  Raughley,  3  Del.  Ch.  124. 

Illinois.  —  D'Wolf   v.    Pratt,  42  111.  When  specific  performance  is  decreed 

19S;  Corbus  v.  Teed,  69  111.  205;  Rus-  in  favor  of    one    who  is  still   owing 

sell  v.  Conners,  140  111.  660.  something  on  the  contract,  he  should  be 

Kentucky.  —  Farmer  v.  Samuel,  4  ordered  to  bring  the  amount  into  court 
Litt.  (Ky.)  187;  Terril  v.  Arnold,  4LIU.  for  the  party  entitled  to  it.  Stevenson 
(Ky.)  300;  Brewer  v.  Peed,  7  J.  J.  v.  Jackson,  40  Mich.  702. 
Marsh.  (Ky.)  230;  Hancock  v.  Hancock,  In  a  decree  for  specific  performance 
I  T.  B.  Mon.  (Ky.)  121 ;  Payne  v.  for  the  sale  of  land,  the  court  may 
Wallace,  6  T.  B.  Mon.  (Ky.)  380;  Si-  make  a  "  stop  order  "  that  the  pur- 
be  rt  v.,  Kelly,  6  T.  B.  Mon.  (Ky.)  66g.  chaser  pay  the  money  into  court  and 

Maryland.  —  Dorsey  v.  Campbell,  1  that  it  be  not  paid  out  again  without 

Bland  (Md.)  356.  notice  to  him.    Gerstle  v.  Ross,  3  Kulp 

Michigan.  —  Moote    v.    Sc riven,    33  (Pa.)  19. 

Mich.  500;    Stevenson  v.  Jackson,  40  Establishment  of  Lien.  —  The  unpaid 

Mich.    702;    Johnson    v.    Fowler,    68  purchase  money  may  be  made  a  lien 

Mich.  1.  on  the  land.     Johnson   v.    Fowler,  68 

Missouri.  —  Webb  v.  Toms,  86  Mo.  Mich.  1. 

591.  Usury  —  Payment  of   Actual   Amount 

New  Jersey. — Van    Scoten    v.    Al-  Due.  —  Where  the  land  was  conveyed 

bright,  5  N.  J.  Eq.  467.  to  secure  a  usurious  obligation,  a  de- 

New   York.  —  Mead  v.  Martens,  21  cree  for  reconveyance  should  require 

N.  Y.  App.  Div.  134;  Clark  v.  Hall,  7  the  payment  of  the  actual  amount  due 

Paige  (M.  Y.)  382.  as  a  condition  precedent.     Vennum  v. 

North    Carolina.  —  Burnap    v.    Sid-  Babcock,  13  Iowa  194. 

berry,  108  N.  Car.  307.  Payment   from   Bents   and  Profits.  — 

Texas.  —  Roberts    v.    Lovejoy,    28  Where   a   purchaser   files  a  bill  for  a 

Tex.  641;    Kerr  County  v.   Kitchens,  specific  performance  against  his  vendor 

(Tex.  Civ.  App.   1898)  45  S.  W.  Rep.  and  a    subsequent   purchaser  of   the 

I52-  same  lands   with  notice,  if  the  com- 

Washin%Con.  —  Pratsch  v.  Aberdeen  plainant  has  not  paid  all  the  purchase 
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bill  for  specific  performance  operates  as  a  waiver  of  the  statute.1 
Where  the  vendor  asks  for  it,  the  court  may  make  a  decree  as  in 
the  case  of  a  strict  foreclosure,  that  if  the  purchaser  does  not  pay 
the  purchase  money  within  a  fixed  time  he  shall  be  barred  of  his 
right  to  insist  on  a  specific  performance,*  or  the  court  may  order 
the  sale  of  the  premises  for  the  purpose  of  raising  the  purchase 

money,   the  court   cannot  extinguish  the  purchase  money  is  made  payable, 

the  amount  due  by  him  by  directing  with  interest,  in  specie  funds,  a  decree 

that  the  amount  ascertained  to  be  due  for  the   complainants    on  a    bill    for 

from   the    subsequent    purchaser    for  specific  performance  against  the  vendor 

rents  and  profits  be  paid  to  the  vendor;  must  require  payment  in  specie  of  the 

the    decree    should     direct    that    the  sum  due  on  the  contract.     Fitzhugh  v. 

amount  due  for  rents  and  profits  be  Smith,  6a  111.  486.    See  generally  as  to 

paid  to  the  complainant,  who  should  judgments   upon  contracts  to  pay  in 

be  decreed  to  pay  the  balance  due  by  specie,  article  Judgments,  vol.  11,  p. 

him  to  the  vendor.     If,  however,  the  040^^. 

subsequent  purchaser  has  paid  part  of  Bemitting  Defendant  to  Remedy  at  Law. 

the  money  due  on  his  purchase  to  the  —Where  (he  vendee  obtains  a  decree 

vendor,  to  that  extent  the  debt  due  by  for  specific    performance  and  an  ac- 

the  complainant  may  be  extinguished,  counting  of  rents  and  profits,  it  is  error 

and  the  amount  maybe  deducted  from  to  leave  the  defendant  to  bis  remedy 

the    sum    due   for  rents  and   profits,  at  law  to  recover  the  purchase  money, 

Moore  v.  Clay,  7  Ala.  742.  where  the  whole  contract  is  before  the 

Set-off  Against  Purchase  Price.  —  In  a  court  and  all  the  money  is  due.    The 

suit  for  the  specific  performance  of  a  decree  should  provide  for  the  payment 

contract  for  the  conveyance  of  land,  of  the  purchase  money  to  the  defend* 

brought  by  the  vendee  against  the  heir-  ant.     Sibert  v.   Kelly,  6  T.  B.   Mon. 

at-law  of  the  vendor,  where  It  appeared  (Ky.)  669. 

that  the  vendor  had  died  insolvent  and  1.  Hamilton  v.  Plaut,  81  Ind.  417. 

indebted  to   the  vendee,  it  was  held  8.  Thayer  v.  Wilmington  Star  Min. 

that  the  vendee  was  entitled  to  have  Co.,  105  III.  540;  Clark  f.  Hall,  7  Paige 

such  debt  set  off  against  a  balance  due  (N.  Y.)  3S2. 

for  the  purchase  money.    Sutphen  v,  Beqniring  Payment  Within  Ten  Days. 

Fowler,  9  Paige  (N.  Y.)  280.  —  In   Giddings  v.  Seventy-six  Land, 

Contract  Providing  for  Credit.  —  Where  etc.,  Co..  109  Cal.  116,  it  was  held  that 

the  contract    provides  that  the    pur-  the  fixing  of  a  short  limit  of  ten  days 

chaser  shall  have  a  certain  time  for  in  which  the  plaintiffs  in  an  action  for 

the  payment  of  the  purchase  money,  specific  performance  were  allowed  after 

he  will  be  entitled  to  the  same  credit  judgment  to    pay  for  the  land   pur- 

on   the  subsequent  execution   of  the  chased  was  not  an  abuse  of  discretion 

contract  by  the  couit,  the  postpone  where  it  appeared   obvious  that  the 

ment  of  such  execution  having  been  plaintiffs  would  not  complete  the  pur* 

occasioned  by  the  misconduct  of  the  chase  upon  the  terms  established  by 

vendor.     King  v.  Ruckman,  24  N.  J.  the  decree,  although  the  court  said  that 

Eq.  298.  otherwise  the  limitation  of  ten  days 

Compelling  Mortgage  to  Secure  Instal-  appeared  to  be  too  short, 

ments  Not  Dae.  —  Where  the  terms  of  Form  of  Decree.  —  Where  the    only 

the    agreement    were    that  the  com-  litigated  issue  is  whether  the  plaintiff 

plainant  should  pay  part  on  the  day  has  or  has  not  paid  to  the  defendant 

when  possession  was  to  be  given,  and  the  amount  due,  the  proper  judgment 

the  remainder  in  instalments,  and  on  where  there  is  a  finding  for  the  de- 

the  day  specified  he  tendered  the  sum  fendant  upon   such   issue  is  that  the 

and  demanded  the  deed  and  possession,  plaintiff  be  adjudged  within  a  reason, 

it  was  held  that  if  the  complainant  was  able  time  specified  to  pay  such  debt, 

unwilling  to  give  a  mortgage  to  secure  that  on  such  payment  or  tender  thereof 

the  future  instalments  the  bill  should  the  defendant  convey  the  land  to  the 

be  dismissed.    Van  Scoten  v.  Albright,  plaintiff,  and  that  on   failure  of  the 

5  N.  J.  Eq.  467.  plaintiff   to  make   such    payment    or 

Payment  in  Specie.  —  Where,  by  the  tender  his  bill  be  dismissed  with  costs, 

terms  of  a  contract  for  the  sale  of  land,  Meyer  v.  Mo  wry,  34  Cal.  514. 
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money,  and  a  deficiency  judgment  may  be  entered  against  the 
vendee.1 

Offers  in  the  Bill  should  be  enforced  in  favor  of  the  defendant.9 
The  decree  may  require  the  plaintiffs  to  pay  the  defendant  the 
amount  which  the  bill  admits  to  be  due  and  offers  to  pay.3 

Compensation  for  Injuries  by  Plaintiff.  — A  decree  requiring  a  vendee 
specifically  to  perform  his  contract  may  award  to  him  compensa- 
tion for  injuries  caused  by  the  vendor.* 

Rescission  of  Contract.  —  Generally,  when  the  specific  performance 
of  a  written  contract  to  convey  land  is  denied,  a  rescission  of  the 
contract  will  be  decreed.* 

Beeovery  of  Consideration.  —  Where  the  vendor  files  a  bill  for  specific 
performance  against  the  vendee,  and  it  appears  that  the  vendor 
cannot  convey  a  good  title,  the  defendant  may  recover  the  con- 
sideration paid.6 

In  the  absence  of  an  explicit  direc-  326,  59  Am.  Dec.  677,  which  case  held 

tion  to  that  effect  in  the  judgment  it  that    where    a    specific    performance 

cannot  be  construed  as  giving  to  the  would  be  refused  a  rescission  will  be 

vendor  any  such  relief.     Seventy-six  decreed  upon  a  bill  therefor];  Thwing 

Land,  etc.,  Co.  v.  Superior  Ct.,  93  Cal.  v.   Hall,  etc.,   Lumber  Co.,  40  Minn. 

130.  184,  wherein  specific  performance  was 

1.  Clark  v.  Hall,  7  Paige  (N.  Y.)  382;  refused  upon  the  ground  of  a  common 

Burnap  v.  Sidberry,   108   N.  Car.  307.  and  material  mistake,  and  the  contract 

Contra^   Thayer    v.    Wilmington    Star  was     therefore     rescinded;     Clark    v. 

Min.  Co.,  105  III.  540,  holding  that  the  Hall,  7  Paige  (N.  Y.)  382.     See  also 

decree  should  not  require  a  Bale  of  the  Greenbaum  v.  Austrian,  70  111.  591. 

land   for  the  payment  of  the  unpaid  Bill  for  Rescission  Unnecessary.  —  In 

purchase  money.  Picket  v.  Picket,  Walk.  (Miss.)  375,  a 

8.  Rust  v,  Strickland,  t  Colo.  App. 
215;  Hendry  v.  Benlisa,  37  Fla.  609. 

3.  Smith  v.  Gallcntin,  78  111.  App.  21. 
Decree  for  Lets  than  Amount  Admitted. 

—  A  decree  for   specific  performance    performance    was 
which  requires  the  complainant  to  pay    held   that  the  bill 
less  than  the  amount  admitted  by  him 
in   his   hill   to   be   due    is    erroneous. 
Russell  v.  Conners,  140  III.  660. 

4.  Nagle  v.  Newton,  22  Gratt.  (Va.) 
814. 

Compensation  for  Lack  of  Strict  Perform- 
ance. —  M  Where  the  terms  of  the  agree- 
ment have  not  been  strictly  complied 
with,  or  are  incapable  of  being  strictly 
complied  with,  still,  if  there  has  not 
been  gross  negligence  in  the  party,  and 
it  is  conscientious  that  the  agreement 
should  be  performed,  and  if  compensa- 
tion may  be  mad?  for  the  injury  occa- 


bill  was  filed  for  specific  performance, 
and  immediately  thereafter  the  defend- 
ant filed  a  bill  for  the  cancellation  of 
the  papers  on  which  the  bill  for  specific 

founded.  It  was 
for  rescission  was 
unnecessary,  and  it  was  therefore  dis- 
missed with  costs,  although  the  former 
bill  was  also  dismissed. 

A  Decree  for  Speoiflo  Performance  Is  a 
Bar  to  a  subsequent  suit  for  the  rescis- 
sion of  the  contract,  unless  it  is  ap- 
pealed from.  Tompkins  v.  Hyatt,  28 
N.  Y.  347- 

When  Bescission  Is  Error,  — Where 
the  exhibition  of  a  perfect  title  is  de- 
manded, and  no  tescission  is  asked,  it 
is  error  for  the  court  to  rescind  the 
contract  without  giving  to  the  vendor 
time  in  which  to  perfect  the  title,  and  on 


sioned  by  the  noncompliance  with  the  his  failure  therein  giving  to  the  vendee 
strict  terms,  in  all  such  cases  courts  an  election  to  take  the  conveyance  with 
of  equity  will  interfere  and  decree  a  warranty  or  to  have  the  contract  re- 
specific  p*rrformi  nee.  For  the  doctrine  scinded.  Russell  v.  Shively,  3  Bush 
of  courts  of  equity  is,  not  forfeiture,  (Ky.)  162. 

but  compensation."      Wynn   v.   Gar-        6.  Maurice  v.  Upton,  (Tex.  Civ.  App. 

land,  19  Ark.  23.  1897)  41  S.   W.   Rep.   504;    Adams  v. 

5.  Hendry   v.    Benlisa,   37  Fla.  609  Valentine.  33  Fed.  Rep.  1.     See  also 

[citing  Kirby  v.   Harrison,  2  Ohio  St.  infra.  XII.  2.  c.  Necessity  of  Cross-bill. 
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Allowance  for  Improvements.  —  Compensation  may  be  allowed  to  the 
defendant  for  improvements  made  in  good  faith.1 

Performance  oi  Contract  Alleged  in  Answer.  —  Where  the  defendant  in 
his  answer  submits  to  a  specific  performance  of  the  real  agree- 
ment, and  alleges  that  the  agreement  averred  in  the  bill  was 
entered  into  by  mistake,  and  the  answer  is  sustained  by  the 
evidence,  the  defendant  is  entitled  to  a  specific  performance  of 
the  agreement  as  proved,  even  against  the  claim  of  the  plaintiff 
to  have  the  bill  dismissed.* 

Adjusting  Equities  Between  Defendants.  —  A  decree  for  the  plaintiff 
may  contain  provisions  protecting  the  equities  of  some  of  the 
defendants  as  against  the  other  defendants.3 

Waiver  of  Belief.  —  Provisions  inserted  in  the  decree  for  the  defend- 
ant's benefit  may  be  waived.4 

b.  Imposition  of  Terms  on  Plaintiff.  —  Affirmative  relief 
may  be  granted  to  a  defendant  as  an  incident  to  requiring  the 
plaintiff  himself  to  do  equity.5  If  a  party  appeals  to  a  court  of 
equity  for  the  specific  performance  of  a  contract,  he  must  himself 
do  equity  and  submit  to  such  terms  as  a  court  of  equity  will 
impose.6  The  plaintiff  must  consent  to  do  what  he  would  have 
been  compelled  to  do  if  the  other  party  had   sought   specific 

Expense  of  Examining  Title.  —  Where  3.  Bostwick  v.  Beach,  103  N.  Y.  414, 

the  vendor  brings  suit  for  specific  per-  105  N.  Y.  661,  holding  that  the  decree 

formance  and  fails  because  his  title  is  may  adjust  the  equities  between  the 

defective,  the  judgment  may  allow  to  defendants  arising  out  cf  the  possession 

the  defendant  counsel   fees  and   dis-  of  the  property  and  the  existence  of  in- 

bursements  paid  forexamining  the  title,  cumbrances  thereon;  Borie  v.  Sattcr- 

Raynor  v.  Lyon,  46  Hun  (N.  Y.)  227.  thwaite,  180  Pa.   St.  542,  wherein  the 

1.  Leeds  v.  Penrose,  44  N.  J.  Eq.  464,  bill  was  brought  against  a  vendor  and 

wherein  after  decree  for  conveyance  subsequent  grantees,  and  the  decree 

the  defendant  was  permitted  to  amend  provided   that    the    purchase   money 

his  answer  so  as  to  ask  compensation  should  be  applied  to  the  claim  of  the 

for  permanent  improvements;  Bell  v.  subsequent  grantees. 

Bradner,  31   N.  J.  Eq.  47;  Benson  v.  4.  Crawford  v.  Schneider,  106  Mich. 

Cutler,  53  Wis.  107.  190. 

Where  It  Appears  that  the  Plaintiff  5.  Gilpin  v.  Watts,  1  Colo.  479;  Craft 
Had  No  Power  to  Convey,  but  contracted  v.  Bent,  8  Kan.  328;  Crawford  v. 
to  sell  in  good  faith,  the  defendant  Schneider,  106  Mich.  199;  Clark  v. 
cannot  receive  an  allowance  for  im-  Hall,  7  Paige  (N.  Y.)  382;  Duffy  r. 
provements.  McMulkin  v.  Bates,  Donovan,  52  N.  Y.  634;  Kerr  County 
(Supm.  Ct.  Spec.  T.)  46  How.  Pr.  (N.  v.  Kitchens,  (Tex.  Civ.  App.  1898)  4f. 
Y.)  405.  S.  W.  Rep.  152;  Westinghouse  Air- 
Improvements  Made  After  Purchaser's  Brake  Co.  v.  Chicago  Brake,  etc.,  Co., 
Default.  —  Where    the    vendor   has  in  85  Fed.  Rep.  786. 

good  faith  expended  money  in  making  6.  Ballard  v.  Carr,  48  Cal.  74;  Hull 

needful  and    desirable   improvements  v.  Peer,  27  111.  312;  Vennum  v.  Bab* 

subsequent  to  the  purchaser's  default,  cock,   13  Iowa  794;  Clark  v.   Hall,  7 

and  has  received  rents,  he  is  entitled  Paige  (N.  Y.)  382:  Lee  v.  Electric  Typo- 

to    repayment  of    the   money  so  ex-  graphic  Co.,  68  Fed.  Rep.  519. 

pended,    less    the    rents    received,    if  Literal  Performance  Insufficient.  —  The 

specific  performance  is  decreed.     Ben-  court    will  not   require  a  mere  literal 

son  v.  Cutler,  53  Wis.  107.  performance  by  the  complainant,  but 

8.  McComas    v.    Easley,   21    Gratt.  it  will  require  the  plaintiff  to  do  com- 

(Va.)  23;  Bradford  v.  Union  Bank,  13  plete  justice  on  the  broadest  principles 

How.  (U.  S.)  57.  of  equity.     Hull  v.  Peer,  27  111.  312. 

500  Volume  X^. 


Stars*. 


SPECIFIC  PERFORMANCE.     Affirmative  Beliet 


performance.1  Accordingly,  whenever  specific  performance  is 
decreed,  the  court  may  at  the  same  time  impose  terms  upon  the 
plaintiff  in  order  to  make  the  decree  equitable  to  all  parties.2 
Thus,  where  the  plaintiff  has  delayed  so  long  in  filing  his  bill  that 
it  would  be  inequitable  to  permit  him  to  demand  an  accounting 

1.  Gilpin  v.  Watts,  I  Colo.  479;  Kerr        South  Carolina.  —  Ramsay  v.  Brails- 
County  v.   Kitchens,  (Tex.  Civ.  A  pp.  ford,  a  Desaus.  (S.  Car.)  582. 
1893)  45  S.  W.  Rep.  152.  Texas.  —  Kerr  County  v.   Kitchens, 

By  tiling-  the  bill  the  complainant  (Tex.  Civ.  App.   1898)  45  S.  W.  Rep. 

pats  himself  under  all  the  obligations  152. 

of  the  contract.     Richards  v.  Green,  23         Washington.  —  Pratsch  v.  Aberdeen 

N.  J.  Eq.  537.     See  also  Stouienburgh  Packing  Co.,  7  Wash.  346. 
v.  Tompkins,  9  N.  I.  Eq.  332.  Wisconsin.  —  Paine  v.  White,  23  Wis. 

8.  California.  —  Ballard  v.  Carr,  48  91,  26  Wis.  679;  Matteson  v.  Scofield, 

Cal.  74;  Preble  v.  Abrahams,  88  Cal.  27  Wis.  671. 


245;  Giddings  v.  Seventy-six  Land, 
etc.,  Co.,  109  Cal.  116. 

Colorado.  —  Rust  v.  Strickland,  1 
Colo.  App.  215. 

Connecticut.  —  Annan  v.  Merritt,  13 
Conjn.  478. 

Illinois.  —  Hull  v.  Peer,  27  111.  312; 


United  States.  —  Westinghouse  Air- 
Brake  Co.  v.  Chicago  Brake,  etc.,  Co., 
85  Fed.  Rep.  786. 

Illustrations  of  Equitable  Terms.  —  A 
decree  requiring  the  defendant  to  as- 
sign a  patent  may  be  conditioned  upon 
the  plaintiff's  doing  equity  by  reim- 


Price  v.  Black  more,  65  111.  386;  Thayer    bursing  the  defendant  for  his  expenses 


v.  Wilmington  Star  Min.  Co.,  105  III. 
540;  Worden  v.  Crist,  106  III.  326. 

Indiana,  —  Hill  v.  Kirby,  7  Ind.  217; 
Martin  v.  Merritt,  57  Ind.  34. 

Iowa.  —  Vennum  v.  Babcock,  13 
Iowa  194;  Troutman  v.  Gowing,  16 
Iowa  415. 

Kansas.  — Craft  v.  Bent,  8  Kan.  328. 

Kentucky.  —  Brewer  v.  Peed,  7  J.  J. 
Marsh.  (Ky.)  230. 

Michigan.  —  Moote  v.  Scriven,  33 
Mich.  500;  Richards  v.  Whits,  44  Mich. 


and  services.  Westinghouse  Air-Brake 
Co.  v.  Chicago  Brake,  etc.,  Co.,  85 
Fed.  Rep.  786. 

A  decree  requiring  the  defendant  to 
accept  a  conveyance  subject  to  a  mort- 
gage may  provide  that  a  portion  of  the 
purchase  money  be  retained  by  the  de- 
fendant to  meet  the  mortgage,  and  the 
defendant  cannot  object  to  such  a  de- 
cree where  he  knew  of  the  mortgage 
at  the  time  of  the  contract  and  did  not 
set  it  up  as  a  defense  in  his  answer. 


622;  Fountaine  v.  Leveque,  108  Mich.  Strickland  v.  Barber,  76  Mich.  310. 
614.  Equity  will  decree  a  conveyance  of 

New  Jersey.  —  Harrigan  v.  Smith,  57  the  legal  title  only  upon  condition  that 

N.  J.   Eq.  635;  Hulmes  v.  Thorpe,  5  the  plaintiff  will  pay  an  equitable  claim 

N.  J.  Eq.  415;  Van  Scoten  v.  Albright,  of  the  defendants  for  which  the  latter 

5  N.J.  Eq.  467;  Miller  v.  Miller,  25  N.  have  no  remedy  at  law.     Canajoharie, 

J.  Eq.  355;  McPherson  v.  Walton,  42  etc.,  Church  v.  Lieber,  2  Paige  (N.  Y.) 

N.  J.  Eq.  282;    Keim  v.  Lindley,  (N.  J.  43. 


1895)  30  Atl.  Rep.  1063. 

New  York.  —  Helmke  v.  New  Jersey, 
etc.,  R.  Co.,  66  Hun  (N.  Y.)632,  21  N. 
Y.  Supp.  345;  Mead  v.  Martens,  21  N. 
Y.  App.  Div.  134;  Dias  v.  Glover, 
Hoffm.  (N.  Y.)  71;  Canajoharie,  etc., 


Pending  a  suit  on  a  mortgage  which 
both  vendor  and  vendee  were  contest- 
ing, the  court  cannot  require  the 
vendor  to  pay  off  or  satisfy  the  con- 
tested mortgage  within  thirty  days 
from  the  decree,  as  a  condition  prece- 


Church  v.  Leiber,  2  Paige  (N.  Y.)  43;  dent  to  the  payment  of  the  balance  due 

Clark   v.    Hall,   7   Paige  (N.    Y.)  382;  by  the  vendee.     Davenport  v.  Latimer, 

Duffy  v.  Donovan,  52  N.  Y.  634;  Bui-  53  S.  Car.  563. 

lenkamp  v.  Bultenkamp,  34  N.  Y.  App.  Where  the  contract  for  a  conveyance 

Div.    193;    Standard    Fashion    Co.    v.  described  the  land  as  being  one  thou- 

Siegel-Cooper  Co.,  157  N.  Y.  60,  affirm-  sand  acres  more  or  less,  and  the  proof 

ing  30  N.  Y.  App.  Div.  564.  showed  that  the  tract  described  con- 

North  Carolina.  —  Leigh  v.  Crump,  tained  but  six  hundred  acres,  th<!  court 


1  I  red.  Eq.  (N.  Car.)  299. 

Ohio.  —  Courcier  v.  Graham,  2  Ohio 

341. 


refused  to  decree  a  specific  perform- 
ance against  the  purchaser  except 
upon  condition  that  the  vendor  would 
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of  profits  from  the  defendant,  specific  performance  will  be  decreed 
only  on  terms  that  an  accounting  be  denied.1  So  the  plaintiff 
may  be  charged  with  interest  upon  unpaid  instalments  of  purchase 
money.9  It  is  upon  this  principle  that  the  plaintiff  may  be 
required  to  pay  the  purchase  money  even  though  the  statute  of 
limitations  has  run  against  the  claim  therefor.3 

c.  Necessity  of  Cross-bill.  — According  to  the  former  prac- 
tice, upon  a  bill  for  specific  performance  the  court  could  decree 
in  favor  of  the  plaintiff  only,  leaving  the  defendant  to  obtain  by 
a  cross-bill  that  to  which  he  was  entitled.  But  according  to  the 
later  practice  the  court  may,  if  called  on,  dispense  with  a  cross- 
bill and  pass  a  decree  upon  the  whole  case,  as  well  in  favor  of 
the  defendant  as  of  the  plaintiff,  as  that  one  shall  convey  the 
property  and  the  other  pay  the  purchase  money.4  The  court 
may  decree  specific  performance  by  both  parties,  without  the 
filing  of  a  cross-bill,  where  the  agreement  averred  in  the  bill  is 
admitted  by  the  answer,5  or  where  the  contract  set  up  in  the 
answer  and  proved  is  materially  different  from  that  alleged  in 
the  bill.6     The  defendant  may  have  a  decree  for  the  return  of 


make  a  proportionate  deduction  in  the 
price.  Leigh  v.  Crump,  I  Ired.  Eq. 
(N.  Car.)  299. 

Conditional  Decrees.  —  Generally  as  to 
conditional  decrees,  see  article  De- 
crees, vol.  5,  p.  952. 

1.  Harrigan  v.  Smith,  57  N.  J.  Eq. 

635. 

2.  Interest.  —  The  plaintiff  will  be 
charged  with  interest  on  unpaid  pur- 
chase money,  where  the  defendant  is 
charged  with  rent.  Covell  v.  Cole,  16 
Mich.  223. 


money  and  interest.  Such  a  suit, 
though  in  form  one  to  cancel  clouds, 
is  one  for  specific  performance,  which 
will  not  be  decreed  unless  the  com- 
plainant offers  to  perform  his  pari  of 
the  contract.  Nolan  v.  Snodgrass,  70 
Miss.  794. 

4.  Etchison  v.  Dorsey,  1  Bland  (Md.) 
535;  Dorsey  v.  Campbell,  1  Bland 
(Md.)  356;  Fife  v.  Clayton,  13  Ves.  Jr. 
546;  Higginson  v.  Clowes,  15  Ves.  Ji. 
525.  See  also  Watkins  v.  Watkins,  I 
Bland  (Md.)  359,  note  b.     And  see  gen- 


The  vendee  should  not  be  charged    erally  article   Cross-bills,  vol.   5,   p. 
with  interest  after  the  tender,  unless  it    624. 


is  proven  that  he  did  not  keep  ihe 
money  ready  to  be  paid  when  required. 
Bass  v.  Gilliland,  5  Ala   761. 

Compound  Interest.  —  A  vendee  seek- 
ing specific  performance  may  be  re- 
quired to  pay  compound  interest  on 
overdue  instalments.  Richards  v. 
White,  44  Mich.  622;  Morris  v.  Hoyt, 
11  Mich.  9. 

8.  Hamilton  v.  Plaut.  81  Ind.  417. 

Although  the  defendants,  whose 
ancestor  contracted  to  convey  land 
upon  payment  of  the  contract  price, 
are  barred  by  lapse  of  time  from  re- 
covering either  the  land  or  the  price 
from  the  purchaser,  who  entered  under 
his  contract,  the  representative  of  such 


When  Gross- bill  Neoessary.  —  But 
where,  instead  of  a  decree  directing 
the  defendant  to  convey  and  the  plain- 
tiff to  pay,  the  decree  entered  directs 
the  defendant  to  convey  on  the  pay- 
ment of  the  purchase  money,  there 
cannot  afterwards  be  a  decree  entered 
on  petition  requiring  the  plaintiff  to 
pay  the  purchase  money,  but  relief  can 
be  obtained  only  by  a  bill  in  the  nature 
of  a  cross-bill.  Etchison  v.  Dorsey,  1 
Bland  (Md.)  535. 

5.  Etchison  r.  Dorsey,  1  Bland  (Md.) 
535;  Dorsey  v.  Campbell,  1  Bland 
(Md.)  356. 

6.  Sims  v.  McEwen,  27  Ala.  184, 
holding,  however,  (hat  in  order  to  en- 


purchaser  who  relies  on  the  bar  of  the  title  the  complainant  to  a  decree  he 

statute   of  limitations  cannot  invoke  must  prove  the  case  made  by  him  in 

the  aid  of  equity  to  cancel  the  defend-  the  bill;  Ballance  v.   Underhill,  4  III. 

ant's  claim  to  the  land,  unless  he  offers  453;  Dorsey  v.  Campbell,  1  Bland  (Md.) 

to  pay  the    balance  of  the  purchase  356;  Thompson  v.  Hawley,  14  Oregon 
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the  earnest  money  paid  without  filing  a  cross-bill,  where  the  title 
offered  is  bad  and  the  return  of  the  money  is  insisted  upon  in 

the  answer.1  In  a  few  modern  cases  it  is  held  that  a  cross-bill 
is  necessary  or  at  least  proper  where  the  defendant  seeks  affirma- 
tive relief  when  sued  in  an  action  for  specific  performance.* 

199;  Red  field  v.  Gleason,  61  Vt.  220;  mits  to  an  enforcement  of  the  contract 

McComas  v.  Easley,  21  Gratt.  (Va.)  23;  as  thus  varied,  and  clearly  proves  by 

McClaskey  v.  Barr,  48  Fed.  Rep.  130;  parol  evidence  that  the  written  contract 

Bradford    v.    Union   Bank,    13    How.  modified  or  varied  in  the  manieral- 

(U*  S.)  69.  leged  by  him  constitutes  the  original 

11  In  cases  of  this  kind,  according  to  and  true  agreement  made  by  the 
the  ancient  course  of  the  court,  it  was  parties,  the  court  may  not  only  reject 
necessary  to  file  a  cross-bill,  in  order  the  plaintiff's  version,  but  may  adopt 
that  each  party  might  be  decreed  to  that  of  the  defendant,  and  may  dectee 
perform  that  to  which  he  had  bound  a  specific  performance  of  the  agree- 
himself.  But  this  circuitous  and  ex-  meat  with  the  parol  variation,  upon 
pensive  course  has,  of  late,  been  dis-  the  mere  allegations  of  the  answer, 
pensed  with  in  all  cases  where  the  without  requiring  a  cross-bill."  Red- 
plaintiff,  by  his  bill,  offers  to  perform  field  t.  Gleason,  61  Vt.  227,  quoting 
the  agreement,  and  it  is  admitted  or  Pomeroy's  Eq.  Jur.,  §  860. 
set  out  in  the  answer,  and  proved  as  1.  Adams  v.  Valentine,  33  Fed.  Rep. 
thus  set  forth  by  the  defendant.  No  1  [citing  Story's  Eq.  PI.,  §  304;  Turner 
cross-bill  has  for  some  time  past  been  v.  Marriott,  L.  R.  3  Eq.  744;  Royou  v. 
deemed  necessary,  either  in  England  Paul,  28  L.  J.  Ch.  555;  and  Turquand 
or  in  Maryland,  in  such  cases;  but  a  v.  Rhodes,  37  L.  J.  Ch.  830]. 
decree  is  passed  in  favor  of  each  party  Counsel  Feet  and  Disbursements.— 
for  that  to  which  he  is  entitled,  upon  Where  the  defendant  successfully  re- 
the  ground  that  the  whole  matter  in  sists  the  suit,  he  is  entitled  by  way  of 
controversy  has  thus  been  well  and  indemnity  to  recover  the  sum  paid  by 
sufficiently  brought  before  the  court,  him  for  counsel  fees  and  disbursements 
put  in  issue,  and  considered  by  such  in  examination  of  the  title.  Raynor  v. 
an  original  bill,  answer,  and  proofs.*'  Lyon,  46  Hun  (N.  Y.)  227. 
Dorsey  v.  Campbell,  1  Bland  (Md.)  356,  8.  Hanna  i\  Ratekin,  43  111.  462; 
citing  Fife  v.  Clayton,  13  Ves.  Jr.  546,  Price  v.  Blackmore,  65  111.  386;  Bussey 
and  Higginson  r.  Clowes,  15  Ves.  Jr.  v.  Gant,  10  Humph.  (Tenn.)  238;  Met- 
525.  calf  v.   Hart,  3  Wyo,  513.      See  also 

Dismissal   Unnecessary.  —"Some  of  Aspinwall  t.  Aspinwall,  49  N.  J.  Eq. 

the  authorities  hold  that  if  the  agree-  302. 

ment  alleged  in  the  answer  is  the  real  Illustrations  of  Cross-bills.  —  The  de- 
agreement,  the  suit  must  be  dismissed,  fendant  may  by  answer  submit  to 
Byrne  v.  Romaine,  2  Edw.  (N.  Y.)  445.  performance,  and  by  cross-bill  compel 
But  I  think  the  other  the  better  rule,  the  plaintiff  also  to  perform.  To  bey 
for  the  reason  that  the  litigation  is  f.  Foreman,  79  111.  489. 
terminated  more  promptly  and  at  less  The  vendor  may  maintain  a  cross- 
expense,  and  the  rule  seems  to  be  bill  to  secure  payment  of  the  money  or 
supported  by  the  better  authority."  a  foreclosure  of  the  plaintiff's  interest 
Thompson  v.  Hawley,  14  Oregon  199.  in  the  land.      Hamilton  v.   Plaut,  81 

Correction  of  Mistake  in  the  Contract.  —  Ind.  425. 

Where,  lo  a  bill  for  a  specific  perform-  Where  specific  performance  of  a  con- 

ance,  the  defendant  sets  up  a  mistake  tract  for  an  exchange  is  refused,  the 

in  the  contract,  the  court  may  correct  defendant  may  recover  under  a  cross- 

the  mistake  as  well  as  decree  specific  bill  boot  money  paid  by  him.     Hess  v. 

performance.     Ballance  v.  Underhill,  Evans,  (N.  J.  1888)  15  Atl.  Rep.  310. 

4  HI-  453-          #  Where  two  joint  owners  agreed  to 

*f  If  the  plaintiff  alleges  a   written  buy  in  an  outstanding  title,  and  one  of 

agreement,  and   demands  its  specific  them   procured  a  deed  to  himself  of 

performance,  and  the  defendant  sets  such  title  and  refused  to  convey  a  half 

up   in  his  answer  a  verbal  provision  interest  to  the  other,  it  was  held  upon 

or  stipulation,  or  variation  omitted  by  a  bill  filed  by  the  latter  to  compel  such 

mistake,  surprise,  or  fraud,  and  sub-  conveyance  that  it  was  error  to  require 
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3.  Form  and  Sufficiency — a.  In  General—  Finality.  — The  final 
decree  should  settle  the  whole  case  and  prevent  any  further  litiga- 
tion of  the  matter.1 

Mutuality. —  The  decree  entered  should  be  mutual  and  binding 
upon  both  parties.2  The  court  will  not  make  a  decree  which 
would  compel  the  defendant  to  convey  leaving  the  complainant 
free  to  reject  the  deed  tendered  in  compliance  with  the  decree.3 
A  decree  is  not  erroneous  because  its  form  is  such  as  to  leave  it 
optional  with  the  plaintiff  to  pay  the  balance  of  the  purchase 
money  due,  where  it  still  requires  such  payment  as  a  condition  of 
the  relief  decreed.4 

Provisions  as  to  Performance.  —  The  decree  should  fix  a  day  within 
which  performance  must  be  made.5  Where  terms  are  imposed  as 
a  condition  of  relief,  the  decree  should  fix  a  day  for  performance, 
reserving  to  the  court  the  right  to  determine  whether  the  con- 
dition has  been  complied  with,  and  if  so,  to  render  an  absolute 
decree  for  performance.6 

Decree  Against  Infant  —  Where  specific  performance  of  land  situ- 
ated in  another  state  is  decreed,  and  the  defendant  is  an  infant, 
the  proper  decree  is  that  he  convey  the  legal  title  to  the  premises 
when  he  arrives  at  the  proper  age  to  enable  him  to  do  so,  accord- 
ing to  the  laws  of  the  state  where  the  property  is  situated ;  and 

the  plaintiff  to  pay  to  the  defendant  decree  directing  one  party  to  pay  on  a 
one-half  of  the  expense  incurred  in  certain  day  on  condition  of  (he  surren- 
procuring  such  title,  where  the  de-  der  of  possession  of  the  land  by  the 
fendant  had  not  filed  any  cross-bill  other  party  on  that  day;  without  order- 
seeking  such  relief.  Price  v.  Black-  ing  a  surrender  or  reserving  to  the 
more,  65  III.  386.  court  the  right  lo  determine  as  to  the 

1.  Pollock  v.  Wilson,  3   Dana  (Ky.)  performance,  is  erroneous.     Hancock 

25;    Carpenter  v.   Mutual  Safety  Ins.  v.  Hancock,  1  T.  B.  Mon.  (Ky.)  121. 
Co.,  4  Sandf.  Ch.  (N.  Y.)  408;  Palmer  v.        One  reason  for  this  is  that  the  per- 

Cypress  Hill  Cemetery,  122  N.  Y.  429,  form  an  ce  as  a  condition  in  such  a  case 

affirming  (Supm.    Ct.  Gen.  T.)  14  N.  must,  of  course,  be  ascertained  by  the 

Y.  St.  Rep.  591:  Hebert  v.  Mutual  L.  clerk,  before  execution  could  issue,  in- 

Ins.  Co.,  12  Fed.   Rep.  807.     See  also  stead  of  being  ascertained  ky  the  court 

Wilke  v.  Miller,  171  111.  556.  itself,    as   it    should    be.     Jarman    v. 

A  Money  Judgment  in  the  plaintiff's  Davis,  4  T.   B.   Mon.  (Ky.)  115.    See 

favor  may  be  entered  as  incidental  to  also  Payne  v.  Wallace,  6  T.  B.  Mon. 

the    main    relief  sought.     Palmer    v.  (Ky.)  380,  wherein  a  similar  objection 

Cypress  Hill  Cemetery,  122  N.  Y.  429,  was  made  to-  a  decree  appointing  a 

affirming'  (Supm.  Ct.  Gen.  T.)  14   N,  commissioner  to  convey  when  the  pur- 

Y.  St.  Rep.  591.  chase  money  was  paid. 

8.  Richards  v.  Green,  23  N.  J.   Eq.         Another  objection  to  such  decree  is 

536;  Pope  v.  H 00 pes,  84  Fed.  Rep.  927.  that  if  the  party  did  not  surrender  by 

3.  Pope  v.  Hoopes,  84  Fed.  Rep.  927.  the  time  fixed,  it  might  be  a  matter  of 
See  supra,  XII.  2.  Affirmative  Relief  to  speculation,  upon  the  terms  of  the  de- 
De fendant.  cree,  whether  he  was  barred  from  an 

4.  Annan  v.  Merritt,  13  Conn.  478.  opportunity  of    doing  it    ever    after- 

5.  Hart  v.  Brand,  1  A.  K.  Marsh,  wards,  and  thus  his  decree  was  to  be 
(Ky.)  159.  of  no  use  to  him,  or  whether  he  could, 

6.  Farmer  v.  Samuel,  4  Lilt.  (Ky.)  at  any  moment  thereafter,  surrender  it 
187;  Terril  v.  Arnold,  4  Liu.  (Ky.)  at  pleasure  and  take  his  execution,  and 
300;  Hancock  v.  Hancock,  1  T.  B.  thus  hold  his  adversary  in  suspense  as 
Mon.  (Ky.)  121.  long  as  he  choose.     Jarman  v.  Davis, 

Performance  Ascertained  of  BeoorcL —  A    4  T.  B.  Mon.  (Ky.)  115. 
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that  in  the  meantime  the  vendee  be  permitted  to  receive  and 
retain  the  possession  of  the  property.1 

Seoree  Against  Heirs.  —  Where  specific  performance .  is  decreed 
against  the  heirs  of  a  vendor,  they  will  not  ordinarily  be  required 
to  enter  into  personal  covenants  in  pursuance  of  an  agreement  of 
their  ancestor.  Infant  heirs  will  be  directed  to  convey  without 
covenants,  and  adult  heirs  with  covenants  against  their  own  acts 
only.* 

Decree  for  Helri.  —  A  decree  directing  a  conveyance  to  the  heirs 
of  a  party  entitled  thereto  should  ascertain  the  interest  of  each 
heir,  considering  advancements.8 

Description  of  land.  —  A  decree  for  a  conveyance  of  land  should, 
of  course,  describe  the  land.4 

Deoree  for  Damages. —  Where  the  decree  awards  compensation  in 
damages  in  lieu  of  specific  performance,  it  is  not  necessary  that  it 
contain  a  provision  requiring  the  plaintiff  to  release  his  claims 
upon  payment  of  the  sum  decreed,  as  the  decision  refusing  spe- 
cific performance  and  allowing  a  money  compensation  and  the 
judgment  entered  thereon  are  a  sufficient  protection  to  the 
defendant  in  this  respect.5  Where  the  suit  is  brought  jointly  by 
the  original  party  to  the  contract  and  one  to  whom  he  had 
assigned  a  half  interest  therein,  a  decree  for  damages  should  be  a 
joint  decree  for  the  complainants,  and  not  two  decrees,  one  in 
favor  of  each  complainant  for  one-half  the  total  damages 
assessed.6 

Interlocutory  Deoree.  —  A  decree  for  a  reference  of  title  on  a  bill  for 
specific  performance  should  contain  a  declaration  that  the  contract 
ought  to  be  specifically  performed.7  Verbal  errors  in  an  inter- 
locutory decree  in  equity,  inconsistent  with  the  opinion  on  which 
it  is  founded,  may  be  corrected  before  entering  a  final  decree.8 

1.  Sutphen  v.  Fowler,  9  Paige  (N.  in  the  decree  should,  of  course,  cor- 

Y.)  280.  respond  with  the  description  alleged 

8.  Hill  v.  Ressegieu,  17  Barb.  (N.  and  proved.  Brandt  v.  Clark,  81  Cal. 
Y.)  162  In  this  case,  a  vendor  agreed  634.  See  also  supra,  VII.  4.  e.  As  to 
to  convey  by  a  good  and  sufficient  deed,  Description  of  Property. 
free  from  all  incumbrances,  and  died  Where  the  contract  and  the  bill  both 
leaving  a  widow  entitled  to  dower  in  describe  the  land  in  the  same  imper- 
the  land,  and  three  heirs,  two  of  whom  feet  manner,  and  the  bill  contains  no 
were  adults  and  one  an  infant.  The  averment  of  a  mistake  in  the  de scrip- 
infant  was  directed  to  convey,  but  tion,  nor  any  prayer  for  its  correction, 
without  covenants,  and  the  adult  heirs  the  court  has  no  power  to  correct  it  by 
were  decreed  to  convey  with  covenants  the  decree,  and  the  decree  must  con- 
against  their  own  acts,  on  payment  of  form  to  the  case  made  by  the  bill  and 
the  sum  due  from  the  vendee,  by  the  the  proof.  Burger  v.  Potter,  32  111. 
terms  of  the  contract,  deducting  out  of  66. 

each  payment  dae  and  to  become  due  5.  Post  v.   West    Shore  R.  Co.,   50 

a  proportionate  share  of  the  value  of  Hun  (N.  Y.)  301,  affirmed  123  N.  Y.  580. 

the  widow's  right  of  dower.  6.  Eastman  v.  Reid,  101  Ala.  320. 

S.  Siurdevant  v.  Pike,  1  Ind.  277.  7.  Mole  v.  Smith,  Jac.  490. 

4.  Brandt  v.  Clark,  81  Cal.  634;  Bur-  8.  Pingree  v.  Coffin,  12  Gray  (Mass.) 

ger  v.  Poiter,  32  111.  66.  288.      And   see  generally  article   Db- 

Pleadingaad  Proot  —  The  description  crees,  vol.  5,  p.  1041. 
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b.  Alternative  and  Conditional  Decrees.  —  Ordinarily 

the  decree  should  not  give  to  the  defendant  the  option  of  per- 
formance or  paying  damages  in  lieu  of  performance.1  But  the 
defendant  cannot  object  that  the  decree,  instead  of  being  absolute 
against  him  for  specific  performance,  left  it  optional  with  him  to 
perform  or  pay  damages.*  A  decree  for  damages  should  be  in 
the  alternative,  giving  to  the  defendant  the  option  to  perform 
specifically  or  to  procure  performance  if  he  is  able.3  The  defend- 
ant cannot  object  to  a  decree  requiring  him  to  pay  for  improve- 
ments made  by  the  plaintiff,  upon  the  ground  that  the  plaintiff 
should  not  recover  for  his  improvements,  so  long  as  he  remains  in 
possession,  where  the  decree  is  in  the  alternative  and  gives  to  him 
the  option  of  conveying  the  premises  or  paying  for  the  improve- 
ments.4 Where  specific  execution  which  would  work  hardship 
when  unconditionally  performed  would  work  equity  when  decreed 
on  conditions,  it  will  be  decreed  conditionally.5 

c  Conformity  to  Pleadings  and  Proof  —  (i)  In  General. 
—  The  decree  must,  of  course,  be  in  conformity  to  and  supported 
by  the  pleadings  in  the  cause.6     Relief  cannot  be  granted  on  mat- 

1.  Mealey  v.  Finnegan,  46  Minn.  507.         Connecticut. — Vail  v.  Hammond,  60 
Where  specific  performance  of    an     Conn.  374. 

agreement  cannot  be  decreed  for  want  Idaho.  —  Hawkins    v.    Thurman,   1 

of  evidence,  which  the  defendant,  being  Idaho  598. 

in   contumacy,  ought  to  disclose,  the  Illinois.  —  Burger  v.  Potter,  32  111. 

court  may  decree  that  he  pay  a  sum  of  66;  Means  v.  Means,  42  111.  50;  Pitts 

money  conditionally,  for  the  purpose  v.  Cable,  44  111.  103;  Price   v.  Black- 

of  compelling  him  to  disclose;  and  if  more,  65  111.  386;  Brown  v.  McCord, 

be  does  not  produce  the  evidence,  he  105  111.  459;  McDole  v.  Kingsley,  163 

may  elect  to  pay  the  money,  or  per-  111.   433;    O'Donnell,    etc.,     Bavarian 

form  the  agreement  specifically,  yet  if  Brewing  Co.  v.  Farrar,  62  111.  App.  471. 

Ihe  evidence  is  produced,  and  accepted  Indiana.  —  Ragan  v.  Lower,  3  Ind. 

by  the  plaintiff,   though  it  is  unsatis-  253. 

factory,  he  will  be  entitled  to  a  specific  Iowa.  —  Hession    v.   Lindstruth,  96 

performance,  and  ought  not  to  be  lim-  Iowa  483. 

ited  in  his  recovery  to  a  sum  of  money.  Kentucky.  —  McDaniei  v.  Watson,  4 

Ross  v.  Hook,  4  Munf.  (Va.)  97.  Bush  (Ky.)  234;  Davis  v.  Gleaves,  5 

2.  Mealey  v.  Finnegan,  46  Minn.  507.  Litt.  (Ky.)  142;    Caskey   v.    Williams, 

3.  Eastman  v.  Reid.  101  Ala.  320:  (Ky.  1889)  11  S.  W.  Rep.  11.  But  see 
Hunt  v.  Smith,  139  111.  296;  Hook  v.  Parks  z\  Ingram,  (Ky.  1896)  35  S.  W. 
Ross,   1   Hen.    &    M.   (Va.)  310.      See     Rep.  105. 

also  Mealey  v.  Finnegan,  46  Minn.  507.  Michigan.  —  Webster  v.   Brown,   67 

11  In   many  cases  this  would  be  an  Mich.  328. 

effective  and  proper  course,  inasmuch  Mississippi.  —  Harper  v.    Lacey,   62 

as  the  defendant,  although  not  having  Miss.  5. 

himself  at  the  time  the  title  or  capacity  *  New  Jersey.  —  Price  v.  Morgan,  (N. 

requisite  to  such  performance,  might  J.  1887)  10  Atl.  Rep.  663. 

be    able    to    procure    it     otherwise."  New     York.  —  Harris     r.    Knicker- 

Eastman  v.  Reid,  101  Ala.  320,  quoting  backer,  5  Wend.  (N.  Y.)  638;  Towle  v. 

Waterman  on  Spec.  Pcrf.,  §  517.  Jones,  (N.  Y.   Super.   Ct.  Gen.  T.)  19 

4.  Evans  v.  Miller,  38  Minn.  245.  Abb.  Pr.  (N.  Y.)  449,  Bowen  v.  Web- 

5.  Willard  v.  Tayloe.  8  Wall.  (U.  S.)  ster,  3  N.  Y.  App.  Div.  86;  Finkel  9. 
557.  Kohn,  38  N.  Y.  App.  Div.  199;  Schoon* 

6.  Alabama.  —  Eastman  v.  Reid,  tot  maker  v.  Bonnie,  119  N.  Y.  565. 

Ala.  320.  Texas.  —  Boze  v.  Davis,  14  Tex.  331. 

California.  —  Holman  v.  Vallejo,  19  Wyoming.  —  Metcalf  v.  Hart,  3  Wyo. 
Cal.  498;  Meyers.  Mowry,  34  Cal.  514.     513. 
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ters  admitted  and  proved  when  not  supported  by  the  requisite 
allegations  in  the  bill.1  If  a  decree  for  specific  performance  is 
desired,  the  bill  must  be  framed  with  that  end  in  view.9  The 
decree  must  also  be  clearly  supported  and  justified  by  the  evidence.8 

See    generally    articles     Bills    in  staniially  the  same  as  it  would  have 

Equity,  vl.  3,  p.  357;    Decrees,   vol.  been  had  it  conformed  to  ihe  prayer  of 

5,  P.  956;  Judgments,  vol.  11,  p.  868.  the  bill,  and  upon  appeal  it  is  sufficient. 

Conformity     to     Pleadings  —  Illastra-  Thomas  v.  Brown,  10  Ohio  St.  247. 

tlons.  —  Where  the  contract  alleged  is  1.  Cameron  v.  Abbott,  30  Ala.  416. 

one  to  take  a  lease,  and  the  contract  Proof   Without   Averment    is    of    no 

proved  is  a  contract  for  the  fee,  the  de-  avail.     Harper  v.  Lace y,  62  Miss.  5; 

fendant  cannot  be  compelled  to  accept  Towle  v.  Jones,  (N.  Y.  Super.  Ct.  Gen. 

a  lease  instead  of  a  deed  in  fee.     Elli-  T.)  19  Abb.  Pr.  (M.  Y  )  449. 

cott  v.  White,  43  Md.  145.  The  decree  cannot  grant  relief  as  to 

Where  a  decree  for  the  plaintiff  is  an  is«ue  nor  raised   by  the  pleadings, 

rendered  by  default,  the  decree  should  Aspinwall  v.  Aspinwall,  49  N.  J.  Eq. 

follow  the   complaint  both  as   to  the  302. 

balance  due  upon  the  contract  and  in  2.  Pitts  v.   Cable,  44  III.  103.    See 
the  description  of  the  property,  and  a  also  supra,  VII.  6.  Prayer  for  Relief. 
material  departure  will  be  fatal.     Hoi-  Thus,  where  vendors  of  real  prop- 
man  v.  Vallejo,  19  Cal.  498.  erty  sued  the  purchaser  for  breach  of! 

A  decree  requiring  a  release  of  dower  his  contract  to  lake  the  title,  claiming 

by  the  wife  of  a  vendor  is  erroneous  to  recover,  not  the  amount  of  the  pur- 

where   it  is  not   alleged   and   proved  chase  money,  but  merely  their  dam- 

that  the  wife  joined  in  the  contract,  ages  by  reason  of  his  alleged  failure 

Schoon maker  v.  Bonnie,  119  N.  Y.  565.  to  perform,  and  upon  the  trial  before 

Where  a  bill  is  filed  to  compel  a  ten-  a  justice  of  the   court,  a  jury  being 

ant  specifically  to  perform  her  cove-  waived,  the  plaintiffs  failed   to  make 

nant  to  pay  all  taxes  on  lots  held  by  out  a  right  to  recover  any  damages,  it 

her  as  tenant,  a  decree  requiring  the  was  held  that  the  court  could  not  grant 

tenant   to   pay  taxes   not  claimed  in  a  judgment  for  specific  performance  in 

the  bill  to  be  unpaid,  and  a  portion  of  their  favor,   although   upon   the   evi- 

which   is  expressly   charged   to   have  dence  they  might  have  maintained  an 

been  duly  paid,  is  erroneous,  and  will  action  for  such  relief.     Towle  v.  Jones, 

be   reversed.     Brown  v.  McCord,  105  (N.  Y.  Super.  Ct.  Gen.  T.)  19  Abb.  Pr. 

Hl.459.  (N.  Y.)449. 

In  approving  a  master's  report  of  a  In  a  Bill  to  Enforce  a  Vendor's  Lien  a 

conveyance  made  under  a  decree  on  decree  for  specific  performance  cannot 

a  bill  against  the  heirs  of  a  deceased  properly   be   rendered.       Hawkins  t. 

vendor,    the  court    cannot  direct  the  Thurman,  1  Idaho  598. 

conveyance   of  other  land   to  a  third  3.  Alabama.  —  McLure   v.  Tennille, 

person  from  the  plaintiff,  there  being  89  Ala.  572. 

nothing  in  the  record  to  support  such  Illinois.  —  Far  well  v.  Meyer,  35  111. 

an   order.     Means    v.    Means,   42   111.  40;  Forman  v.  Stickney,  77  111.  575. 

50.  Indiana.  —  Wilson  v.  Cassidy,  2  Ind. 

A  decree  requiring  the  plaintiffs  to  562. 

pay  a  less  sum  than  that  admitted  in  Iowa.  —  Troutman    v.    Gnwing,    16 

the  bill  to  be  due,  and  which  he  offers  Iowa  415. 

to  pay,  is  erroneous.      Smith   v.   Gal-  Maryland.  —  Ellicott    v.    White,    43 

lentin,  78  111.  App.  21.  Md.  145. 

Immaterial  Discrepancy.  —  Where  the  Massachusetts.  —  Sanders    v.    Bryer, 

case  made  and  the  prayer  of  the  bill  152  Mass.  141. 

were  for  a  specific  performance  of  an  Michigan.  —  Au    Gres  Boom  Co.  v. 

executory  contract  and  for  the  mak-  Whitney,  26  Mich.  42. 

ing  of  a  legal  title,  and   the  decree  Missouri.  —  Foster  v.  Kimmons,   54 

finds  a  title  existing  and  provides  that  Mo.  488. 

the   plaintiff  be  quieted   therein,    the  New  York.  —  Bowen  v.  Webster,  3 

discrepancy  of  the  decree  is   merely  N.  Y.  App.  Div.  86;  Caldwell  v.  Croft, 

formal  and  not  ground   for  reversal.  54  N.  Y.  Super.  Ct.  523:  Schoonmaker 

The  legal  effect  of  the  decree  is  sub-  v.  Bonnie,  119  N.  Y.  565. 
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In  other  words,  the  decree  must  be  secundum  allegata  et  probata.1 
Conformity  to  Findings.  —  Where  the  facts  are  found  separately  and 

stated  in  the  decision,  the  decree  must  be  supported  by  such 

findings.9 

Conformity  to  Contract.  —  A  decree  for  specific  performance  must 

not  be  broader  than  the  contract.3     On  the  contrary,  the  decree 

United  States.  —  De  Sollar  v.  Hans-  finding.     Wetmore  v.    Bruce,   118  N. 

come,  158  U.  S.  216.  Y.  319. 

Conformity  to  Proof  —  Illustrations.  —  1.  Bowen  v.  Webster,  3  N.  Y.  App. 

The  rule  is  that  specific  performance  Div.     89,  citing  Phelps  v.   New  York, 

will  be  decreed  only  in  cases  free  from  (Supm.  Ct.  Spec.  T.)  25  Abb.  N.  Cas. 

all  doubt.     See  supra,  II.  2.  b.  Discre-  (N.  Y.)  156. 

Hon  Not  Arbitrary.  Belief  Secundum  Allegata  at  Probata. 

A    variance    between    the    contract  —  For  a  general  discussion  of  the  rule 

alleged  and  (he  contract  proved  is  fatal  on  this  subject,  see  articles  Bills  in                            I 

to  a  decree.     Harris  p.  Knickerbacker,  Equity,  vol.  3,  p.  357;  Decrees,  vol.                             j 

5  Wend.  (N.  Y.)  638.     And  see  gen-  5,  p.  956;  Judgments,  vol.  11,  p.  868. 

erally  supra,  VII.  8.  Variance,  Disposing  of  All  Issues. —  Specific  per- 

The  evidence  as  to  the  description  of  formance  cannot  be  decreed    without 

the  property  must  support  the  allega-  disposing  of  all  material  issues  raised 

tions  in  the  bill.     Sanders  v.   Bryer,  by  the  pleadings.     Wheeler  v.  Braen- 

152  Mass.  L41.  der,  (Supm.  Ct.)  65  How.  Pr.  (N.  Y.) 

A  decree  against  the  heir  of  a  de-  452. 

ceased  vendor  which  requires  him  to  2.  Burke    v.    Ray,    40     Minn.    34; 

convey  or  in  default  to  pay  back  the  Bowen  v.  Webster,  3  N.  Y.  App.  Div. 

purchase  money  with  interest  is  im-  86.     See  also  McMullen   v.   Kelso,  4 

proper  so  far  a?  it   requires  the  pay-  Tex.  235. 

ment  of  money,  where  it  does  not  Sufficiency  of  Findings  to  Support  Do- 
appear  that  he  has  received  property  eroe.  —  A  decree  for  the  specific  per- 
from  his  ancestor,  as  the  heir  is  not  formance  of  a  verbal  contract  to  con- 
personally  liable  for  his  ancestor's  con-  vey  land  will  not  be  reversed  because 
tracts,  except  so  far  as  he  has  received  the  findings  fail  to  state  directly  that 
assets.  Forman  v.  Stickney,  77  111.  the  plaintiff  was  ready  and  desirous  to 
575.  perform   his  portion  of  the  contract, 

As  the  court  can  only  compel  the  when  the  facts  found  and  an  offer  to 

vendor  to  convey  his  title  and  interest,  pay  the  money  into  court  show  readi- 

whatever  that  may  be,  vagueness  and  ness  and  willingness  to  perform  on  the 

uncertainty    in    the     pleadings     and  part  of  the  plaintiff.     Owen  v.  Frink, 

proof,  or  a  variance  between  them  as  24  Cal.  171. 

to  whether  the  vendor  covenanted  to  A  finding  of  fact  that  the  trial  court 
convey  his  undivided  interest,  is  no  is  unable  to  determine  from  the  evi- 
obstacle  to  a  specific  performance  to  dence  what  the  terms  of  an  oral  agree- 
the  extent  of  his  interest.  Bogan  v.  ment  are  will  not  support  a  decree  for 
Daughdrill,  51  Ala.  312.  specific  performance  of  such  agree- 
In  a  proceeding  against  the  obligor  ment,  as  such  finding  is  in  effect  a 
alone  for  the  specific  performance  of  a  finding  that  the  allegations  of  the  bill 
bond  for  the  conveyance  of  real  estate,  as  to  the  terms  of  the  contract  are  un- 
in  the  execution  of  which  the  wife  did  true.  Burke  v.  Ray,  40  Minn.  34. 
not  join,  it  was  held  that,  in  the  ab-  3.  Mathison  v.  Wilson,  87  111.  51; 
sence  of  evidence  showing  the  value  of  Louisville,  etc.,  R.  Co.  v.  Illinois 
the  wife's  dower  interest,  the  court  Cent.  R.  Co.,  174  111.  448;  Woodcock 
erred  in  ordering  that  one-third  of  the  v.  Bennet,  1  Cow.  (N.  Y.)  711. 
purchase  money  should  be  retained  Decree  Broader  than  Contract  —  Illui- 
by  the  clerk  until  a  proper  and  suffi-  tration.  —  Where  the  contract  provided 
cient  relinquishment  of  dower  should  that  the  purchase  money  was  to  be 
be  executed.  Troutman  v.  Gowing,  paid  "  in  eight  per  cent,  preferred 
16  Iowa  415.  stock  "  of  the  defendant  railroad  com- 

Where   a  Finding  Is  Immaterial  the  pany,  a  decree  requiring  the  company 

decree   will   not   be  reversed  because  to  issue  and  deliver  in  payment  of  the 

there  was  no  evidence  to  support  the  purchase  money  its  stock  guaranteed 
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should  follow  the  exact  conditions  of  the  contract,  and  should 
not  award  to  either  party  anything  to  which  he  is  not  fairly  enti- 
tled by  the  terms  of  the  contract  into  which  he  has  entered.1     A 

defendant  cannot  be  required  to  vary  his  contract.*  If  the  con- 
tract is  enforced  at  all  it  must  be  enforced  as  the  parties  made  it.* 

to    pay    eight    per   cent,    was    error,  conveying  the  property  free  from  in- 

Dickinson  v.  Chesapeake,  etc.,  R.  Co.,  cumbrances  and  does  not  require  the 

7  W   Va.  390.  defendant  to  pay  anything  until  this  is 

Where  the  agreement  alleged  was  to  done.     Preble   v.   Abrahams,   88   Cal. 

convey  land  for  church  purposes,  it  is  245. 

error  for  the  decree  to  require  a  con-  Where  the  defendant  contracted  to 

veyance  for  church   and   school   pur-  convey  land  free  from  dower  rights, 

poses.     McDaniel  :•.   Watson,  4  Bush  and  there  is  no  evidence  that  he  can- 

(Ky.)  234.  not  perform   his  covenant,  it  is  proper 

The  Decree  Is  Hot  Broader  than  the  for  the  decree  to  require  htm  to  convey 
Contract  where  the  contract  provides  the  land  free  from  dower  rights, 
for  the  maintenance  of  "  signals  and  Northrup  v.  Gibbs,  (Supm.  Ct.  Gen. 
watchmen  "  at  a  railroad  crossing,  and  T.)  1  N.  Y.  Supp.  465. 
the  decree  requires  the  defendant  to  8.  Courcier  v.  Graham,  2  Ohio  341. 
keep  signals  at  the  crossing  to  con-  Party  Entitled  to  Exact  Compliance.  — 
sist  of  "  a  gate  with  proper  lamps,  and  A  vendee  is  entitled  10  a  conveyance 
to  be  operated  by  switchmen  accord-  in  terms  of  the  agreement  although  it 
ing  to  the  manner  customary  at  rail-  might  not  differ  in  effect  from  a  con- 
road  crossings.**  Louisville,  etc.,  R.  veyance  previously  tendered  by  the 
Co.  v.  Illinois  Cent.  R.  Co.,  174  111.  vendor.  Peden  v.  Owens,  Rice  Eq. 
448.  (S.  Car.)  55. 

1.  California. — Preble  v.  Abrahams,  Decree  Fro  Tanto.  —  Equity  will  not 

88  Cal.  245.  decree  a  specific  performance/™  tanto. 

Colorado.  — Cochrane  v.  Justice  Min.  Kenner  v.  Bitely,  45  Fed.  Rep.  133. 

Co.,  4  Colo.  A  pp.  234.  3.  Far  well  v.  Meyer,  35  111.  40. 

Illinois.  —  Far  well  v.  Meyer,  35  IH.  Decree  Varying  Contract.  —  If  all  of 

40;  Lombard  v.  Chicago  Sinai  Congre-  the  instalments  of  the  purchase  money 

gation,  75  111.  271;  Hetfield  v.  Willey,  are  due,  the  court  has  no  power  to 

105  111.  286.  give  further  time.     Lombard  v.  Chi- 

Kentucky.  —  McDaniel  v.  Watson,  4  cago  Sinai  Congregation,  75  111.  271. 

Bush  (Ky.)  234;  Sproule  v.  Winant,  7  Where  the  contract  provides  for  the 

T.  B.  Mori.  (Ky.)  195.  payment   of   money   in   one  and   two 

Maryland.  —  Ellicott    9.    White,    43  years  after  a  certain  date,  the  court  can- 

Md.  145.  not  decree  performance   by  payment 

Minnesota. — Cairncross  v.  McGrann,  in  one  and  two   years   from   another 

37  Minn.  130.  date.     Farwell  v.  Meyer,  35  111.  40. 

New  Jersey.  —  King  r.  Ruckman,  24  Under  a  contract  of  sale  stipulating 

N.  J.  Eq.  298;  Lounsbery  v.  Locander,  that  the  purchaser  shall  have  a  certain 

25  N.  J.  Eq,  554.  time  for  the  payment  of  the  purchase 

New   York.  — Woodcock  v.   Bennet,  money,  he  will  be  entitled  to  the  same 

1  Cow.  (N.  Y.)7ii;  U.  S.  Life  Ins.  Co.  credit  on  the  subsequent  execution  of 

v.  Oswego  Canal  Co.,  (Supm.  Ct.  Gen.  ihe  contract  by  the  court,  the  postpone- 

T.)  25   Abb.    N.  Cas.  (N.  Y.)  307,  57  ment  of  such  execution  having  been 

Hun  (N.  Y.)  204;  Caldwell  v.  Croft,  54  occasioned  by  the  misconduct  of  the 

N.  Y.  Super.  Ct.  523.  vendor.     King  v.  Ruckman,  24  N.  J. 

Virginia.  —  Adkins  v.  Edwards,  83  Eq.  556. 

Va.  300.  Where  a  bond  for  title  runs  to  the 

West  Virginia. — Dickinson  v.  Chesa-  wife,  a  decree  for  specific  performance 

peake,  etc.,  R.  Co.,  7  W.  Va.  390.  should  direct  that  the  deed  be  made  to 

Decree  Justified  by  Contract  —  ninstra-  her,  and  not  to  her  husband.     Sproule 

tioni.  —  Where  the  contract  calls  for  a  v.  Winant,  7  T.  B.  Mon.  (Ky.)  105. 

clear  title,  the  vendee  cannoi  object  to  Mode  of  Performance  Not  Prescribed  by 

a  decree  upon  the  ground  that  the  title  Contract.  —  Where  the  contract  defines 

is  encumbered,  where  the  decree  re-  the  relative  rights  of  the  parties,  the 

quires  the  plaintiff  to  deposit  a  deed  court  has  power,  in  an  action  to  com, 
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But  it  seems  that  a  simple  contract  to  convey  imports  a  convey- 
ance by  deed  containing  the  usual  covenants  of  warranty.1  Of 
course,  if  the  plaintiff  is  willing  to  accept  a  decree  for  less  than 
that  to  which  his  contract  entitles  him,  the  defendant  will  not  be 
heard  to  object.2  A  court  of  equity  will  not  deny  all  relief  under 
a  bill  for  specific  performance  because  a  part  only  of  the  land 
which  it  is  agreed  to  convey  can  be  located  and  identified  by 
proper  description,  but  it  will  decree  a  conveyance  of  the  part 
identified.3 

Decree  Against  Wife  of  Vendor.  —  It  is  error  to  require  a  wife  to  join 

pel  specific  performance,  to  prescribe  warrant  against  any  tax  claims  or  tax 

the  manner  of  equitable  performance  deeds. 

in  the  necessary  particulars  not  pre-  Where  one  agrees  to  convey  by  a 
scribed  by  the  contract.  U.  S.  Life  quitclaim,  a  conveyance  of  an  after- 
Ins.  Co.  v.  Oswego  Canal  Co.,  (Suptn.  acquired  title  will  not  be  decreed. 
Ct.  Gen.  T.)  25  Abb.  N.  Cas.  (N.  Y.)  Woodcock  v.  Bennet,  1  Cow.  (N.  Y.) 
307,  57  Hun  (N.  Y.)  204.  711. 

1.  Decree  for  Conveyance  with  Cove-  2.  Anderson  v.  Kennedy,  51  Mich, 
nants  of  Warranty.  —  Where  the  con-  467;  Bull  e>.  Bell,  4  Wis.  54. 
tract  provides  in  general  terms  for  a  Decree  for  Leei  than  Contract  Calls  For 
conveyance,  it  is  proper  to  decree  a  —  Illustration!.  —  A  plaintiff  entitled 
conveyance  by  a  warranty  deed,  to  a  good  and  sufficient  deed  may  con- 
Brownlow  v.  Wollard,  61  Mo.  A  pp.  sent  to  accept  a  deed  from  the  defend- 
124.  ant  in  which  the  latter's  wife  does  not 
Upon  decreeing  a  conveyance  of  join,  and  where  he  does  so  consent,  a 
land  on  the  bill  of  the  vendee  in  a  con-  decree  therefor  will  be  entered  not- 
tract  of  sale,  the  court  is,  perhaps,  withstanding  the  bill  prayed  for  a  good 
bound  according  to  the  universal  and  sufficient  deed  Harrigan  v.  Mc- 
usage  of  the  country  and  the  under-  Aleese,  (Pa.  1888)  16  Atl.  Rep.  31. 
standing  of  the  profession  to  direct  a  Where,  by  1  he  terms  of  a  contract, 
conveyance  with  the  usual  covenants  the  vendor  is  required  U.  make  a  war- 
of  general  warranty,  although  the  ranty  deed  to  the  vendee  at  the  ter- 
contract  is  silent  upon  the  subject,  mination  of  certain  litigation  concern- 
Henry  v.  Liles,  2  Tred.  Eq.  (N.  Car.)  ing  the  title,  the  former  cannot  object 
407.  to  a  decree  on  a  bill  for  specific  per- 
Where  the  contract  does  not  stlpu-  formance  requiring  him  to  convey 
late  for  a  deed  with  covenants  of  title,  whatever  title  he  has,  although  his 
the  decree  will  not  compel  the  vendor  title  has  not  yet  been  established  in 
to  enter  into  any  such  covenants  where  the  litigation.  Bragg  v.  Olson,  128 
no  defect  in  the  title  is  exposed.   Louns-  III.  540. 

bery  v.  Locander,  25  N.  J.  Eq.  554.  Where  a  person  enters  into  a  con- 
Where  the  plaintiff  is  entitled  merely  tract  for  the  purchase  of  land  from 
to  a  conveyance  of  whatever  title  the  several  joint  owners,  and  files  a  bill 
defendant  has,  it  is  error  to  decree  a  for  specific  performance  of  the  entire 
conveyance  by  the  defendant  with  a  contract,  and  fails  to  recover  the  whole 
"  covenant  that  the  title  thereto  [to  the  of  the  land  because  the  contract  was 
land]  is  now  vested  in  the  said  defend-  not  binding  upon  some  of  the  owners, 
am."  Hall  v.  Layton,  10  Tex.  55.  this  is  no  good  reason  why  he  should 
Where  the  contract  calls  for  a  deed  not  recover  the  portion  owned  by  those 
containing  covenants  of  general  war-  upon  whom  the  contract  was  binding, 
ranty  a  decree  directing  a  conveyance  Meek  v.  Walthall,  20  Ark.  648. 
with  special  warranty  is  erroneous;  the  3.  Work  i>.  Welsh,  160  111.  468;  Shir- 
form  of  warranty  ordered  should  have  ley  v.  Spencer,  9  III.  581.  See  also 
been  that  prescribed  by  the  contract.  Bell  v.  Thompson,  34  Ala.  633;  Wright 
Adkins  v.  Edwards,  83  Va.  300.  v.  Young,  6  Wis.  127. 

In  Wilcox  v.  Cline,  70  Mich.  517,  it  Decree  for  Part  of  Land  Purchased. — 
was  held  that  a  decree  for  performance  Under  a  bill  for  the  specific  perform- 
of  an  accepted  offer  to  sell  lands  ance  of  a  contract  to  convey  four  bun- 
should  not  require  the  defendant  to  dred  acres  of  land,   the  complainant 
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in  a  conveyance  where  she  was  not  a  party  to  the  contract  to 
convey.1 


to  tail.  —  The  decree  should  not  run  against 
persons  not  made  parties  to  the  suit.3 

Batirf  to  Miif  ■  to  tail.  —  Where  the  defendant  had  contracted  to 
convey  a  title  free  of  incumbrances,  the  court  may  cause  the  pur* 
chaser  to  bring  the  purchase  money  into  court  and  may  direct  its 
payment  to  the  holders  of  incumbrances,  instead  of  to  the  defend- 
ant, notwithstanding  such  holders  are  not  parties.3 

(2)  Prayer  for  Relief.  —  The  general  principles  governing 
prayers  for  relief  have  been  fully  considered  in  a  separate  article 
of  this  work,  and  of  course  are  fully  applicable  to  bills  for  specific 
performance.4     Under  a  prayer  for  specific  performance  and  gen» 

may  lake  a  decree  for  the  conveyance        3.  Grant  r.  Beronio,  97  Cal.  406. 
of  eighty  acres  only,  as  such  a  decree        OrpHliag  Mortgage  to  Third  Parse*, 

doss    00c    prejudice    the    defendant.  — Where  a  vendee  has  agreed  10  give 

Bogan  v.  Daaghdrill.  51  Ala.  312.  a  mortgage  on  the  premises  to  a  third 

1.  Mathison   v.    Wilson,   87  III.  51;  person  who   advanced  a   part  of  the 

Catrncross  v.  McGrann,  37  Minn.  130.  purchase  money,  a  decree  for  specific 

Ceuvayaaee  by  Master.  —  Of  coarse  it  performance  in  favor  of  the   vendee 

Js  also  error  for  the  court  to  direct  the  should   provide   for  the  execution  of 

master  to  convey  the  wife's  interest,  such  mortgage  prior  to  the  conveyance 

MaihUon  v.  Wilson,  87  III.  51.  or  simultaneously   therewith.       Alex- 

Daeree  Mat  Bobjeet  to  Objatti— .  —  A  ander's  Appeal,  20  W.  N.  C.  (Pa.)  2S3. 
decree  requiring  the  defendant  to  con*  Ooaveymaca  ta  Third  Banana.  —  A  dc- 
vey  by  a  warranty  deed  with  full  cove-  cree  cannot  properly  be  entered  concern- 
nants  so  as  to  vest  the  vendee  with  a  ing  a  subject  which  is  not  embraced 
perfect  and  indefeasible  estate  in  fee  in  any  of  the  pleadings  in  the  cause, 
simple,  in  default  thereof  the  judg-  So  where  a  purchaser  of  land  filed 
ment  to  be  a  lien  upon  the  premises  a  bill  against  the  heirs  of  his  ven- 
nntil  compliance  and  until  ihe  further  dor,  to  compel  a  conveyance  to  him, 
order  of  the  court,  is  not  erroneous  and  a  decree  was  rendered  to  that 
upon  the  ground  that  it  requires  an  effect,  upon  approving  the  master's 
Impossibility,  1.  '.,  a  transfer  of  the  report  that  he  had  conveyed  to  the  corn- 
wife's  dower  interest  in  case  she  re-  plainant,  the  court  directed  that  an- 
fuses  to  join  in  the  deed,  as  the  power  other  parcel  of  land,  not  included  in 
was  leserved  to  the  court  to  change  the  the  former  decree,  be  conveyed  to  cer- 
decree  in  such  event,  if  the  vendee  tain  third  persons,  as  purchasers  from 
would  not  accept  the  deed  of  the  ven-  the  complainant,  when  there  was 
dor  with  covenants.  Drake  v.  Barton,  nothing  upon  the  files  or  records  of 
18  Minn.  462.  the  courl  as  a  foundation  for  such  new 

8.  Work  v.  Welsh,  160  111.  468;  Mac-  order.     This  was  held  to  be  error.     If 

Cabe  v.  Jones,  (Supm.  Ct.  Gen.  T.)  1  such  purchasers  had  acquired  rights 

N.    Y.    Supp.   639.      See    also  article  in  the  subject-matter  of  the  suit,  in  re* 

Decrees,  vol.  5,  p.  955.  gard  to  which  they  desired  the  action 

Ordering  Wife  to  Beleaae  Dower. —  A  of  the  court,  they  should   have  filed 

wife  will  not  be  ordered  by  the  decree  their  petition  asking  to  be  made  par- 

in  a  proceeding  to  which  she  is  not  a  ties,  and  stating  the  facts  from  which 

party  to  release  her  dower  interest  in  their  interest  arose.     Means  v.  Means, 

real  estate.     Troutman  v.  Go  wing,  16  42  111.  50. 
Iowa  415.  4.  See  articles  Bills  in  Equity,  vol. 

Purchaser  Pendento  Lit*.  —  A  decree  3,  p.  346;    Prayers  for  Relief,  vol. 

of  specific   performance  of  a   money  16,  p.  774.    See  also  article  Judgments, 

judgment  in  lieu  of  specific  perform-  vol.  11,  p.  796. 

ance  of  a  part  of  the  contract  is  prop-        necessity  of  Prayer.  —  Although  legal 

erly  rendered  against  a  purchaser  pen-  tedress  and  equitable  relief  can  be  de- 

denii  lite.     Post  v.  West  Shore  R.  Co.,  manded  in  the  same  action,  and  either 

50  Hun  (N.  Y.)  301.  or  both  may  be  afforded  by  the  court, 
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eral  relief,  the  court  may  mould  its  decree  according  to  the  cir- 
cumstances as  they  appear  at  the  hearing.1     Where  the  special 

prayer  which  the  plaintiff  inserts  is  for  a  specific  performance  and 
a  prayer  for  general  relief  is  coupled  with  it,  other  relief  may  be 
granted  under  the  general  prayer,  whether  the  special  prayer  is 
allowed  or  disallowed.*     Thus  it  has  been  held  that  under  the 

prayer  for  general  relief  a  decree  for  the  payment  of  money  may 
be  granted  3  and  a  lien  secured  by  the  contract  may  be  declared 

yet  to  entitle  a  plaintiff  to  legal  re-  asks  judgment  for  a  special  amonnt, 

dress  or  equitable  relief  he  must  ask  and  that  the  defendants  be  compelled 

it    in    his    complaint.     Stevenson    v.  to  execute  a  mortgage  upon  the  real 

Buxton,  (Supm.  Ct.  Gen.  T.)  15  Abb.  estate  of  the   wife   to  secure  money 

Pr.  (N.  Y.)  352.  alleged   to    have    been  given  on   the 

Where  the  bill  does  not  pray  for  all  promise  of  such  security,  and  for  gen- 

to  which  the  contract  entitles  the  plain-  eral  relief,  the  plaintiff  may  recover 

tiff,  it  is  proper  to  leave  the  rights  of  the  money  judgment  on  his  failure  to 

the  parties  as  to  such  matters  undeter-  establish  a  right  to  the  execution  of  a 

mined.       Hession    v.   Linastruth,    96  mortgage.     Marquat  v.  Marquat,  12  N. 

Iowa  483.  Y.  336. 

Prayer  for  Performance  of  Two  Agree-  Disability  to  Perform  —  Compensation, 

ments.  —  Where  the  bill  prays  for  the  —  Where  the  object  of  the  bill  is  to 

specific   performance    of    two    agree-  compel  the  specific  performance  of  a 

ments  in  connection   with   the  same  contract  to  convey  land,  and  that  is 

subject-matter,  the  fact  that  one  agree-  the  specific  relief  prayed,  but  the  bill 

ment  is  not  a  complete  contract  will  also  contains  a  prayer  for  general  re- 

not  preclude  the  complainant  from  ob-  lief,  compensation  may  be  decreed  to 

taining  the  relief  asked  as  to-the  other,  the  plaintiff  if  the  defendant  has  dis- 

Schiffer  v.  Lauterbach,  7  N.  Y.  App.  abled    himself    from    performing   the 

Div.  223.  contract.     Powell  v.   Young,  45  Md. 

Prayer  for  Betnrn  of  Pnrohase  Money.  494. 

—  Where  the  bill  does  not  pray  for  a  Where  There  Is  No  Prayer  for  General 

return  of  the  purchase  money  and  no  Belief,    but    the    only    prayer    is    for 

case  is  made  for  specific  performance,  specific  performance,   and   the  whole 

it  cannot  be  retained  for  the  sole  pur-  case  shown  by  the  bill  does  not  justify 

pose  of  awarding  a  repayment  of  the  the  relief  prayed  for,  the  bill  must  be 

money  paid  on  the  contract.     Webster  dismissed  although    the  complainant 

v.  Brown,  67  Mich.  328.  may  have  been  entitled  to  some  other 

Prayer    for    Money   Decree   Alone.  —  relief.     Boyle  v.  Laird,  2  Wis.  431. 

Where  the  bill  alleges  that  the  plain-  3.  Cushman  v.  Bonfield,36  111.  App. 

tiffs  themselves    did  the  work  which  436,   affirmed  139   111.   219;    Green    v. 

the  defendant  had  agreed  to  do,  and  Drummond,    31    Md.    71;    Powell  v. 

prays  that  the  defendant   be   decreed  Young,  45  Md.  494;  Parkhurst  v.  Van 

to  perform  specifically  his  agreement  Cortlandt,  1  Johns.  Cb.  (N.  Y.)  273. 

by  reimbursing  the  plaintiff  for  money  Where  a  bill  is  filed  by  a  creditor 

expended,  a  mere  claim  for  damages  holding  a  deed  of  trust  on  a  tract  of 

is  presented,  and  equity  will  not  take  land  of  which  he  is  in  possession  by  a 

jurisdiction.    Church   of    Holy  Com-  verbal  agreement  of  the  debtor  to  con- 

m union    v.    Patterson    Extension    R.  vey  the  land  to  him  in  satisfaction  of 

Co.,  46  N.  J.  Eq.  372.  the  debt  secured  by  the  deed  of  trust, 

1.  Slater  v.  Smith,  117  Mass.  96.  and  also  an  unsecured  debt,  and  the 

2.  Cushman  v.  Bonfield,  139  III.  219,  prayer  is  for  the  enforcement  of  the 
affirming  36  111.  App.  436:  Green  v.  contract  to  convey  the  land,  or,  if  that 
Drummond.  31  Md.  71;  Parkhurst  v.  cannot  be  done,  for  a  sale  of  the  land 
Van  Cortlandt,  1  Johns.  Ch.  (N.  Y.)  and  the  application  of  the  proceeds  to 
273;  Marquat  v.  Marquat,  12  N.  Y.  the  payment  of  both  debts,  no  relief 
336.  can  be  administered  in  either  of  the 

Execution  of  Mortgage  —  Money  Judg-  forms  in  which  it  is  specifically  asked; 

ment.  —  Where     the     plaintiff    in    an  but  under  the  prayer  for  general  relief 

action    against   a  husband  and   wife  the  court  will  charge  the  land  with  lh$ 
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and  enforced.1  So  under  the  prayer  for  general  relief,  the  court 
may,  in  its  decree,  protect  the  plaintiff  against  the  dower  interest 
of  the  defendant's  wife.*  A  decree  rescinding  the  contract  and 
awarding  compensation  to  the  complainant  may  be  granted  under 
the  general  prayer.3  A  decree  reforming  the  contract  is  improper 
as  being  inconsistent  with  the  case  set  up  in  the  bill,  even  though 
the  bill  contains  a  prayer  for  general  relief  in  addition  to  the  one 
for  specific  performance,  where  the  bill  contains  no  suggestion 
that  there  has  been  any  mistake  in  making  the  contract.4  Where 
the  bill  prays  for  the  reformation  of  a  deed,  and  also  contains  a 

debt  secured  by  the  deed  of  trust,  and,  stem  v.   Glancy,   4  Blackf.  (Ind.)  94; 

in  a  proper  case  for  equitable  interpo-  Girault  v.  Adams,  61  Md.  1;  Devore  v. 

sition,    will   render  a   personal   judg-  Devore,   138  Mo.  181;  Hilton  v.  Dun- 

ment  against  the  defendant  for  the  can,  1  Coldw    (Tenn.)  313.    See  Price 

unsecured  debt.     Barnett  v.   Nichols,  v.  Palmer,  23  Hun  (N.  Y.)  504. 

56  Miss.  622.  Under  a  prayer  for  general  relief,  a 

Compensation  for  Improvements  may  be  decree  for  the  repayment  of  the  money 

decreed  under  a  prayer  for  specific  per-  paid  on  signing  the  contract  cannot  be 

formance  and  general  relief  where  the  made.      Welsh    v.   Bayaud,  21    N.  J. 

bill  alleges  the  making  of  such   im-  Eq.  186. 

provements  in  reliance  upon  a  parol  A  suit  for  the  specific  performance 

gift.     Duckett  v.  Duckett,  71  Md.  357.  of  a  land  contract  cannot  be  retained 

In  Missouri  the  statute  requires  that  as  one  for  repayment  of  the  moneys 

the  complaint  shall  contain  a  demand  paid  on  such  contract,  especially  where 

for   the   relief  to   which    the   plaintiff  no  such   relief  is  asked   in   the   bill, 

deems  himself  entitled,  and  if  the  re-  Webster  v.  Brown,  67  Mich.  328. 

covery  of  money  be  demanded,   the  Usual  Prayer  in  Vendor's  BUI.  —  In  a 

amount  thereof,  or  such  facts  as  will  bill   by  a   vendor  it  is  usual  to  pray 

enable  the  defendant  to  ascertain  the  that  the  contract  of  sale  be  specifically 

amount    demanded,    must   be    stated,  executed,  that  the  defendants  be  com- 

Under  this  statute  it  was  held  that  a  pelled   to    pay   the    unpaid    purchase 

prayer  for  specific   performance    and  money,  or,  in  default  of  such  payment, 

general  relief  did  not  authorize  a  judg-  that  the  land  be  sold  to  pay  it,  and  for 

ment  for  the  repayment  of  purchase  general  relief.     Vaught  v.  Cain,  31  W. 

money  in  a  suit  against  a  husband  and  Va.  424. 

wife  for  the  specific  performance  of  a  2.  Hession  v.   Linastruth,  96   Iowa 

contract    to    convey  the   wife's  legal  483. 

estate  in  land,  which  cannot  be  com-  Indemnity   for    Wife's    Interest.  —  In 

pelled    under    the    Missouri    statute.  Bradley  v.  Johnson,  36  N.  J.  Eq.  66,  a 

Rush  v.  Brown,  101  Mo.  586,  holding  suit  to  enforce  the  specific  performance 

that  such  complaint  was  demurrable.  of  a  husband's  contract  to  convey  his 

1.  Kirksey   v.  Means,  42  Ala.  426;  own  and  his  wife's  interest  in  land,  it 

Duckett  v.  Duckett,  71  Md.  357;  Bene-  was  held  that  the  agreement  could  not 

diet  v.  Benedict,  85  N.  Y.  625;  Allum  be  enforced  against  the  husband  by 

v.  Stockbridge,  8  Baxt.  (Tenn.)  356.  substituting  for  performance  indemnity 

Under  a  prayer  for  general   relief,  against  his  wife's  interest,  there  being 

the  court  may  execute  the  agreement  no  prayer  for  such  relief  in  the  bill, 

by  making  the  debt  a  charge  on  the  Distinguishing  Young  v.  Paul,  10  N.  J. 

land  and  ordering  the  sale  of  the  land  Eq.  401,  and  Peeler  v.  Levy,  26  N.  J. 

if  the  debt  be  not  paid  by  a  given  time.  Eq.  330. 

Matthias  v.  Warrington.  89  Va.  533.  Compensation  for  the  wife's  dower 

Lien  for  Betnrn  of  Part  Payments. —  interest  may  be  given  under  the  gen- 

Where  specific  performance  of  a  parol  eral    prayer    for    relief.     Sanborn   v. 

contract  for  the  purchase  of  lands  is  Nockin,  20  Minn.  178. 

refused,   under  a   prayer   for  general  3.  Allum    v.    Stockbridge,   8   Baxt. 

relief  the  plaintiff  may  have  a  lien  en-  (Tenn.)  356. 

forced  for  part  payments  made  by  him.  4.  Casady  v.  Woodbury  County,  13 

Mialhi  v.   Lassabe,  4  Ala.   712;  John-  Iowa  120. 
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prayer  for  general  relief,  specific  performance  may  be  granted 
under  the  general  prayer  although  not  prayed  for  specifically.1 
In  a  suit  for  the  specific  performance  of  a  contract  of  sale  the 
vendor  may,  under  the  prayer  for  general  relief,  recover  possession 
of  the  land  sold.1 

4.  Rendition  and  Entry.  —  The  chancellor  has  no  power  in  vaca- 
tion to  decree  specific  performance.3  The  finding  of  the  amount 
due  on  a  contract  is  a  judicial  and  not  a  ministerial  act,  and  must 
be  done  by  the  court  and  not  by  a  master.4  The  decree  may 
make  its  entry  conditional  upon  performance  by  the  plaintiff  of 
terms  imposed  therein.5  A  mere  order  for  a  decree,  where  no 
formal  decree  has  been  drawn  up  and  entered,  is  not  a  final  decree.6 
No  decree  for  specific  performance  requiring  a  conveyance  of  real 
estate  can  be  made  against  infants  before  they  come  of  age.7 

1.  Shenandoah  Valley  R.  Co.  v.  Dan-  6.  Merrill  v.  Beck  with,  168  Mass.  72. 
lop,  86  Va.  346.  See  generally  article  Decrees,  vol.  5, 

2.  Gilpin  v.  Watts,  1  Colo.  479.  p.  1046. 

8.  Lowell   Mach.    Shop    v.   Atlanta  An  Entry  on  the  Docket  of  the  court, 

Cotton  Factory  Co.,  60  Ga.  233.     See  silling  for  the  county,  in  accordance 

generally  article  Chambers  and  Vaca-  with  the  direction  in  a  rescript  of  the 

tion,  vol.  4,  p.  343  et  seq.  full   court,  of    "  bill    dismissed    with 

Injunction  in  Vacation.  —  To  enjoin  costs,"  is  not  a  final  decree,  and,  no 
one  from  refusing  performance  is  in  formal  decree  having  teen  extended  or 
effect  to  decree  specific  performance,  entered,  it  is  within  the  discretion  of 
and  this  cannot  be  done  in  vacation,  the  court  to  allow  a  motion  to  amend 
Lowell  Mach.  Shop  v.  Atlanta  Cotton  the  suit  into  an  action  at  law  for  dam- 
Factory  Co.,  60  Ga.  233.  ages  for  breach  of  the  contract.     Mer- 

Deeree  at  Term  Not  Authorised  by  Law.  rill  v.  Beckwith,  168  Mass.  72. 

—  Where  specific  performance  is  de-  7.  Coffin   v.  Heath,  6  Met.   (Mass.) 

creed  at  a  term  of  court  held  at  a  time  76;  Whitney  v.  Stearns,  11  Met.  (Mass.) 

not  authorized  by  law,  such  decree  is  319.     For  the  general  principles,  see 

void;  but  where  payments  are   made  article  Infants,  vol.  10,  p.  700  et  seq, 

under  such  decree,  and  at  the  follow-  Opening  Decree.  —  A  decree  for  a  con- 

ing  term  the  court  finds  that  fact  and  veyance  against  an  infant  is  subject 

'  again  decrees  specific  performance,  the  to  be  opened  when  he  comes  of  age. 

error  is  cured.     Robinson  v.  Ferguson,  Pulliam  v.  Pulliam,  4  Dana  (Ky.)  123. 

78  111.  538.  Generally,  as  to  the  right  of  an  in- 

4.  Boston    v.    Nichols,   47   111.   353,  fant  to  a  day  in  court  to  show  cause 

holding  that  a  decree  for  specific  per-  against  a  decree,  see  article  Infants, 

formance  requiring  the  master  to  find  vol.  10,  p.  709  et  seq. 

the  amount  of  a  note  not  due,  and  if  Injunction  Against  Infant  until  of  Age. 

not  paid  at  maturity  to  sell  the  land  for  —  The  court  may  direct  a  conveyance 

its  satisfaction,  was  erroneous  in  that  by  the  infant  when  of  age,  and  in  the 

it  was  a  delegation  of  judicial  powers  meantime  may  authorize   the  vendee 

to  the  master.  to  take  and  hold  possession,  and  will 

6.  Matteson  v.  Scofield,  27  Wis.  671.  restrain    the   infant  from   interfering 

Performance  of  Conditions  Determined  with  the  possession   or  encumbering 

by  Clerk,  —  A  decree  which  makes  its  the  title.     Sutphen  t>.  Fowler,  9  Paige 

entry  conditional  upon  the  plaintiff's  (N.  Y.)  280. 

depositing  with  the  clerk  of  the  court  Deed  by  Commissioners.  —  It  is  eirone- 

the  amount  due  and    his    notes  and  ous  to  postpone  a  conveyance  until  the 

mortgage  for  the  balance  will  not  be  infants  become  of  age,  but  the  deed 

reversed  because  it  devolves  upon  the  should  be  executed  by  commissioners, 

clerk  questions  which  ought  to  be  de-  reserving  to  the  infants  the  usual  time 

termined  by  the  court,  provided  the  after  coming  of    age  to  show  cause 

defendant  was  not  prejudiced  thereby,  against    the    decree.     Hogan   v.    Mc- 

Matteson  v.  Scofield,  27  Wis.  671.  Murtry,  5  J.  J.  Marsh.  (Ky.)  633. 
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Consent  Decree.  —  Want  of  equity  existing  by  reason  of  the  non- 
performance of  the  complainant's  part  of  the  contract  at  the  time 
of  the  filing  of  his  bill  for  specific  performance  cannot  be  remedied 
by  consent  of  the  parties  that  such  performance  be  decreed,  where 
there  is  no  prayer  in  the  pleadings  upon  which  it  could  be  based.1 

A  Decree  Fro  Confetso  requiring  the  vendee  to  pay  the  amount  under 
the  contract  by  a  time  certain,  in  default  of  which  all  his  rights 
under  the  contract  are  to  terminate,  is  not  erroneous  although 
the  summons  recite  that  no  personal  decree  is  sought.* 

5.  Decree  on  Pleadings.  —  In  code  practice s  where  the  facts 
alleged  in  the  complaint  entitle  the  plaintiff  to  a  specific  perform- 
ance, and  the  answer  fails  to  deny  them,  the  plaintiff  may  on 
motion  have  judgment  entered  on  the  pleadings.4  Where  there 
is  a  variance  in  a  material  particular  between  the  terms  of  the 
contract  as  alleged  in  the  bill  and  as  admitted  by  the  answer,  a 
decree  upon  the  pleadings  cannot  be  supported.5  If  the  facts 
alleged  in  the  complaint  constitute  a  cause  of  action,  it  is  error  to 
decide  the  case  upon  the  pleadings  and  dismiss  the  complaint 
without  affording  to  the  plaintiff  an  opportunity  to  offer  proofs, 
as  an  answer  under  the  code  is  not,  as  under  the  former  prac- 
tice in  equity,  to  be  taken  as  true  until  the  plaintiff  has  had  an 
opportunity  to  controvert  its  denials  and  allegations.6 

6.  Opening,  Amending,  and  Vacating.  —  in  Opening  a  Decree  the  court 
may   impose   equitable   terms   as   the   condition   of   so  doing.7 

1.  So  held  by  Bird,  V.  C,  in  Price  silent  ?3  to  the  payment  of  the  purchase 
v.  Morgan,  (N.  J.  1887)  10  Atl.  Rep.  money,  the  plaintiff  was  not  entitled 
663.  See,  however,  to  Ihe  point  that  to  judgment  on  the  pleadings,  as  the 
consent  decrees  are  not  circumscribed  mere  payment  of  the  purchase  money 
by  the  pleadings,  article  Decrees,  vol.  was  not  sufficient  to  take  the  contract 
5,  p.  962.  out  of  the  statute  of  frauds.     See  also 

2.  Michigan  Land,  etc.,  Co.  v.  article  Answers  in  Code  Pleading, 
Doherty.  77  Mich.  359.  vol.  1,  p   789  ei  seq. 

When  a  bill  in  chancery  is  against  6.  Harris  v.  Kmckerbacker,  5  Wend, 

adult  residents  of  the  state,  who  are  (N.  Y.)  638,  reversing  1   Paige  (N.  Y.) 

personally  served  with  notice,  and  the  209. 

allegations  of   the   bill  are  certain  —  8.  Hubbell  v.  Courtney,  5  S.  Car.  87. 

especially  if  the  subject-matter  of  the  7.  Opening    Decree  —  Imposition     of 

allegations  is  of  a  certain  and  definite  Terms.  —  Bostwick  v.  Beach,  105  N.  Y. 

nature  —  a  final  decree,  after  a  decree  661,  in  which  case,  where  an  interlocu- 

pro  confesso  upon  a  default,   may  be  tory  decree    for   specific   performance 

made     without     proof.       Cole  rick    v.  was  opened  to  allow  the  defendants 

Hooper,  3  Ind.  316.  to  claim   interest   upon  the   purchase 

8.  This   is  contrary   to   the   rule  in  money,  the  defendants  were  required 

equity  pleading,  for  which  see  articles  to  consent   to  allow   the   plaintiff    to 

Answers  in  Equity  Pleading,  vol.  1,  prove,  as  a  set-off,  damages  by  reason 

pp.  929,  930;  Decrees,  vol.  5,  p.  981.  of  the  defendant's  misuse  of  the  prop- 

4.  Forrester  v.   Flores,    64  Cal.   24,  erty. 

holding    that     where    the    complaint  Notfoe  of  Application  to  Open. —  After 

alleged    a    contract    without    staring  a  decree  has  been  rendered  in  a  cause, 

whether  it  was  verbal  or  in  writing,  settling  the  rights  of  the  parties,  and 

and  also  alleged  payment  of  the  pur-  nothing  remains  but  to  execute  it,  it 

chase  money,  and  the  answer  denied  should  not  be  opened  for  the  purpose 

the  agreement  and  averred  that  there  of  a  new  adjudication  upon  the  merits, 

was  no  contract  in  writing,  but  was  or  an  amendment  of  the  decree  in  a 
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A  decree  for  specific  performance  will  not  be  opened  to  allow  the 
defendant  to  show  from  deeds  recorded  before  the  agreement 
was  made  that  his  title  was  defective,  where  the  plaintiff  is  will- 
ing to  take  a  deed  in  conformity  with  the  terms  of  the  agreement.1 

Vacating  Deeree.  —  Where,  immediately  after  the  entry  of  a  decree 
for  specific  performance,  the  plaintiff  withdraws  the  purchase 
money  which  had  been  deposited  with  a  third  person,  the  decree 
will  be  vacated,  unless,  without  unreasonable  delay,  he  pays  the 
amount  with  costs  to  the  clerk.* 

Amendment  of  Deoree.  —  The  general  rules  as  to  amendment  of 
decrees  are  fully  applicable  to  decrees  for  specific  performance.3 
If  a  plaintiff  elects  to  take  a  decree  for  an  equivalent  sum  of 
money  instead  of  a  specific  performance,  he  cannot  subsequently 
ask  for  an  alteration  of  the  decree  so  as  to  affect  a  purchaser 
pendente  lite  who  had  no  actual  notice.4 

7.  Performance  of  Decree.  —  The  court  retains  a  controlling 
power  over  the  execution  of  the  decree.5  Where  the  general 
directions  given  in  regard  to  the  decree  prove  insufficient  to 
secure  a  final  adjustment  between  the  parties,  the  court  may, 
upon  application  of  either  party  and  notice  to  the  other,  make 
such  further  directions  as  may  be  needed.6  A  suit  for  specific 
performance  may  be  reinstated  for  the  purpose  of  carrying  out 
provisions  in  the  decree  or  avoiding  a  multiplicity  of  suits,  though 
the  original  plaintiff  has  no  interest  in  the  provisions  in  question.1 
The  court  may  amend  its  final  decree  so  as  to  extend  the  time 
for  performance.8    Where  the  decree  directs  a  conveyance  by 

material  point  should  not  be  allowed,  cordingly  compelled  her  to  acknowl- 

without  such   notice   to  the  opposite  edge   that  she    had   signed   the  deed 

party   as  will  give  to  him  the  oppor-  voluntarily. 

tunily    of    being    heard.       Means    v.  6.  Sharp  v.  Trimmer,  24  N.  J.  Eq. 

Means,  42  III.  50.  426. 

1.  Davis  v.  Parker,  14  Allen  (Mass.)  7.  Ward  v.  Funsten,  86  Va.  359. 

94.  8.  Adams  v.  Ash,  46  Hun  (N.  Y.)  105. 

2.  Cheney  v.  Wagner,  33  Neb.  310.        And   see    generally  article    Decrees, 

3.  Clark  v.  Hall,  7  Paige  (N.  Y.)  382.     vol.  5,  p.  1057. 

See    generally    article    Decrees,    vol.  The  decree  should  fix  the  day  by 

5,  p.  1041  etseq.  which  the  defendant  should  execute 

4.  Weber  v.  Fowler,  (Supm.  Ct.  Spec,  the  instrument  ordered.  Nichols  v. 
T.)  11  How.  Pr.  (N.  Y.)  458.  Marsh,  62  Mich.  439. 

6.  Every  act  done  out  of  court  to-  Notice  of  Application  for  Amendment. — 

wards  the  execution  of  the  decree  is  An  application  to  amend  the  decree  so 

subject  to  the  revision  of  the  court,  as  to  extend  the  time  for  performance 

Hart  v.   Brand,  1  A.  K.  Marsh.  (Ky.)  should  not  be  granted  on  an  ex  parte 

159.  application.     Adams  v.  Ash,  46  Hun 
Compelling  Feme  Covert  to  Acknowledge  (N .  Y .)  105. 

Deed.  —  In  Dun  das  v.  Biddle,  2  Pa.  St.  Vacating  Order  Extending  Time  for  Per- 

160,  a  decree  for  a  conveyance  was  formance.  —  An  order  entered  on  the 
made,  and  one  of  the  defendants,  who  defendant's  motion  extending  the  time 
wasa/fw  covert^  signed  and  acknowl-  allowed  by  the  decree  for  paying  pur- 
edged  the  deed,  but  refused  to  acknowl-  chase  money  cannot  be  vacated  upon 
edge  that  it  was  done  voluntarily;  and  a  subsequent  motion  by  the  defendant 
under  the  law,  such  acknowledgment  to  compel  the  plaintiff  lo  accept  pay- 
being  rmperative.  the  deed  without  it  ment  of  the  purchase  money.  Adams 
was  a  nullity  as  to  her.     The  court  ac-  ?>.  Ash,  46  Hun  (N.  Y.)  105. 

516  Volume  XX. 


Decree.  SPECIFIC  PERFORMANCE,  Enforcement. 

"  a  good  and  sufficient  deed  in  fee  simple,"  the  conveyance  in 
pursuance  to  the  decree  should  be  by  a  deed  with  warranty.1 
A  defendant  who  has  been  ordered  to  execute  a  deed  with  special 
covenant  is  not  bound  to  prepare  it,  and  cannot  be  held  as  for 
contempt  in  disobeying  the  decree  before  the  deed  is  presented 
to  him  and  he  has  refused  to  execute  it.2  The  mere  fact  that  a 
deed  was  not  executed  within  the  time  limited  by  the  decree  is 
no  ground  for  the  court's  refusal  to  recognize  it,  where  a  refusal 
to  do  so  would  work  great  injustice.3  If  a  deed  in  conformity 
with  the  decree  is  deposited  with  the  clerk,  in  order  to  obtain  a 
stay  of  proceedings  pending  an  appeal,  and  is  lost  by  the  clerk, 
upon  affirmance  the  defendant  must  give  a  new  deed,  the 
first  not  having  been  executed  in  satisfaction  of  the  decree.4 
A  decree  declaring  that  a  contract  for  the  sale  of  land  ought  to  be 
performed,  and  directing  the  vendee  to  execute  a  mortgage  thereof 
to  secure  the  purchase  money,  is  to  be  understood  as  requiring 
the  vendor  first  to  make  title  to  the  vendee.*  The  complainant 
may,  by  conduct  or  otherwise,  waive  provisions  in  the  decree 
which  were  solely  for  his  benefit.6 

8.  Enforcement  of  Decree  —  Who  May  Enforce.  —  Either  party  may, 
by  proper  proceedings,  enforce  a  decree  for  the  specific  perform- 
ance of  a  contract  to  convey  land.7 

Time  of  Enforcement.  —  Where  a  decree  for  specific  performance 

1.  Rich  v.  Black,  28  Pittsb.  L.  J.  N.  ing  that  the  subject  of  ihe  contract  be 
S.  (Pa.)  145.  See  also  Drake  v.  Barton,  sold  at  the  risk  of  the  plaintiff  as  to  the 
18  Minn.  462.  price,  or  that  the  right  of  the  plaintiff 

In  Dargin  v.  Cranson,  12  Colo.  App.  to    a    specific    performance    shall    be 

368,  the  contract  was  to  convey  a  pos-  barred,  unless  he  will  accept  the  con- 

sessory  title  by  a  "good  and  sufficient  veyance  and  pay  the  purchase  money 

deed,"  and  the  decree  was  for  the  exe-  within    the    time    prescribed    by    the 

cution    of    a  '*  proper    and    sufficient  order.     Clark  v.  Hall,  7  Paige  (N.  Y.* 

deed."     It  was  held  that  this  decree  382. 

was  satisfied  by  a  deed  which  con-  In  an  action  by  a  purchaser  to  en- 
veyed  the  plaintiff's  title.  force  the  specific  performance  of  a  con- 
Approval  of  Deed  by  Court. —  The  de-  tract  to  convey  land,  a  judgment 
fendant  is  buund  to  execute  a  proper  decreeing  that  the  land  shall  be  con- 
instrument  on  its  tender  to  him,  with-  veyed  by  the  vendor  to  the  purchaser 
out  a  previous  approval  by  the  court,  upon  the  payment  by  the  purchaser,  on 
Hilliker  v.  Hathorne,  5  Bosw.  (N.  Y.)  or  before  a  specified  date,  of  the  pur- 
710.  chase  money,  is  a  judicial  determina- 

2.  Berry  v.  Innes,  35  Mich.  189.  tion  of  the  existence  and  validity  of  the 

3.  Blair's  Estate,  178  Pa.  St.  582.  contract,    and    is,   in   substance    and 

4.  Worrall  v.  Mann,  17  N.  Y.  475.  effect,  a  judgment  for  the  specific  per- 

5.  Mayo  v.  Purcell,  3  Munf.  (Va.)  243.  formance  of  the  contract,  which  can  be 

6.  Wigginton  v.  Ewell,  (Ky.  1891)  17  enforced  as  such  by  proper  proceedings 
S.  W.  Rep.  740  by  either  vendor  or  purchaser.     It  does 

7.  Who  May  Enforce  Decree. —Seventy-  not  merely  give  to  the  purchaser  the 
Six  Land,  etc.,  Co.  v.  Superior  Ct.,  93  option  to  purchase  the  land  on  or  before 
Cal.  139.  the  date  mentioned,  and  he  does  not 

Where  a  purchaser  who  has  obtained  forfeit  the  right  to  enforce  the  judg- 

a  decree  for  the  specific  performance  of  mcnt  by  a  failure  to  tender  the   pur- 

the  contract  neglects  to  perform  it  on  chase  money  within  the  time  specified, 

his  part,  the  decree  will   be  amended,  Sjventy-Six  Land,  etc.,  Co.  v.  Superior 

on  motion  by  the  defendant,  by  direct-  Ci.t  93  Cal.  139. 
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does  not  designate  the  time  for  performance,  the  plaintiff  may 
demand  its  enforcement  at  any  time  before  the  statute  of  limita- 
tions becomes  available  to  his  adversary.1 

Pairing  Title  by  Decree.  —  Generally  speaking,  the  court  has  power 
to  pass  title  by  its  decree,  whenever  that  is  essential  to  a  complete 
exercise  of  its  jurisdiction.2 

Conveyance  by  Master  or  Commissioner.  —  The  court  may  direct  the 
execution  of  a  deed  by  a  master  or  commissioner  appointed  by 
the  court  to  convey  for  the  defendants,  and  such  deed  will  have 
the  effect  of  a  quitclaim  by  the  defendant.3 

Enforcement  by  Injunction.  —  When,  on  decree  for  specific  perform- 
ance, the  defendant  is  in  contempt  for  refusal  to  perform,  the 
court  may  give  effect  to  the  decree  by  establishing  the  contract 
as  if  it  had  been  executed  and  by  enjoining  and  restraining  the 
defendant  from  denying  its  execution  and  delivery  and  from 
defending  himself  in  any  action  by  denying  its  execution.4 

1.  Redington  v.  Chase,  34  Cal.  666.  missioner.  —  The  decree  may  appoint  a 

2.  Banks  v.  Sloat,  69  Ga.  330;  Penn  commissioner  to  make  a  conveyance 
v.  Hayward,  14  Ohio  St.  302;  Purrall  in  vacation  upon  failure  of  the  defend- 
v.  Eames,  5  Wis.  260;  Matteson  v.  ant  to  make  such  conveyance;  but  when 
Scofield,  27  Wis.  671.  See  generally  the  conveyance  is  to  be  made  in  default 
supra,  II.  6.  In  Rem  or  in  Personam,  of  Ihe  payment  of  a  sum  of  money,  it 
and  article  Decrees,  vol.  5,  p.  964.  would  be  error  to  constitute  the  corn- 
In  Georgia,  after  a  decree  for  specific  missioner  a  judge  between  the  parties 

performance  has  been  recorded  in  the  of  the  fact  of  payment  or  the  effect  of 

county  where  the  land  lies,  the  execu-  a  tender.    Johnson  v.  M'Gilvary,  1  J. 

tion  of  a  conveyance  is  superfluous,  as  J.  Marsh.  (Ky.)  321. 

the  decree  itself  passes  title.     Banks  It  is  error  to  appoint  a  commissioner 

v.  Sloat,  69  Ga.  330.  to  convey  when  the  purchase  money  is 

8.  Rourke   v.   McLaughlin,  38   Cal.  paid,  as  the  time  when  the  conveyance 

196;  Means  v.  Means,  42  111.  50;  Mathi-  should  be  made  is  to  be  determined  by 

son  v.  Wilson,   87   111.   51;    Litsey  v.  a  decision  of  the  court  alone,  and  not 

Whittemore,    in    111.    267;    Rush    v.  by   a    ministerial    officer.      Payne  v. 

Truby,  n  Ind.  462;  Conner  *.  Amick,  Wallace,  6  T.  B   Mon.  (Ky.)  380. 

13  Ind.  463;  Johnson  v.   M'Gilvary,  1  4.  Wharton  v.  Stoutenburgh,  39  N. 

J.   J.    Marsh.    (Ky.)   321;    Sproule    v.  J.  Eq.  299,  wherein  the  relevant  parts 

Winant,  7  T.  B.  Mon.  (Ky.)  195.  of  the  decree  were  as  follows:  "  That 

The  Committee  of  a  Lnnatio  may  be  the  said  Joseph  Wharton,  the  defendant, 
directed  to  execute  a  conveyance  in  is  bound  by  all  and  singular  the  cove- 
pursuance  of  a  contract  of  the  lunatic's  nants,  clauses,  provisos,  and  conditions 
ancestor.  Swartwout  v.  Burr,  1  Barb,  whatsoever  mentioned  and  contained 
(N.  Y.)  495.  in  the  above-named  articles  of  agree- 

A  Married  Woman  who  is  bound  by  ment  of  lease;  and  that  at  all  times, 

the  contract  of  her  ancestor  or  her  own  and  in  all  places  whatsoever,  and  in  all 

contract  made  before  coverture  to  con-  the  courts  of  this  state  and  elsewhere, 

vey  land  may  be  deemed  a  trustee  and  and  for  all  purposes  whatsoever,   the 

required  to  make  a  conveyance,  and  a  above-mentioned  articles  of  agreement 

commissioner's   deed  in  execution  of  shall  be  taken,  considered,  recognized, 

the  decree  will  pass  the  title.     Pulliam  construed,  and  enforced  in  the  same 

v.  Pulliam,  4  Dana  (Ky.)  123.  manner,  and  to  the  same  extent,  and 

Defendant  Oat  of  Jurisdiction.  —  If  the  with   like   effect  in  every  respect  and 

defendant  should  go  beyond  the  juris-  particular,   as  if  they  were   and  had 

diction  the  court  can  appoint  a  special  been  actually  signed,  sealed,  executed, 

commissioner  to  make  a  deed  in  the  and  acknowledged  by  the  said  defend- 

defendant's  stead.     Cooley  v.  Scarlett,  ant,   Joseph   Wharton,   and    the  said 

38  111.  316.  complainant,   respectively.      And  the 

Delegating  Judicial  Functions  to  Com-  said    defendant,   Joseph   Wharton,   is 
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Enforcement  by  Execution.  —  A  decree  for  specific  performance  which 
requires  merely  the  payment  of  money  may  be  enforced  by 
execution.1 

Enforcement  by  Contempt  Proceeding!.  —  Where  the  court  has  acquired 
jurisdiction  over  the  person  of  the  defendant,  obedience  to  its 
decree  may  be  enforced  by  attachment  for  contempt.*  But  a 
decree  which,  in  addition  to  directing  a  specific  performance  of 
certain  acts,  directs  that  the  defendant  shall  be  attached  at  the 
next  term  of  court  for  contempt  for  failure  to  perform  the  decree 
is  erroneous.* 

In  New  York,  so  far  as  a  judgment  for  specific  performance  directs 
the  payment  of  money  it  may  be  enforced  by  execution,  and  there- 
fore cannot  be  enforced  by  contempt  proceedings.4    A  direction 

hereby  perpetually  enjoined   and   re-  vendor  by  attachment  of  other  lands 

strained  from  ever,  at  any   time,  or  in  the  jurisdiction.     Bonner  v.  Little, 

under  any  circumstances,  or  for  any  38  Ark.  397. 

purpose,   denying    that   he  has  duly  2.  Cooley    v.   Scarlett,   38    111.   316; 

signed,  sealed,  and  delivered  the  same,  Berry  v.  Innes,  35  Mich.  189;  Bennett 

and  from  defending  himself  in  any  ac-  v.    Abrams,    41    Barb.    (N.    Y.)   619; 

tion  in  any  court  of  law  hereafter  to  be  Gardner  v.  Ogden,  22  N.  Y.  327;  Penn 

brought  against  him  therein,  on   the  v.  Hay  ward,  14  Ohio  St.  302;  Burrall 

ground  that  the  said  articles  of  agree-  v.  Eames,  5  Wis.  260.    See  generally 

ment  of    lease  have   not  been  actu-  article  Decrees,  vol.  5,  p   1068. 

ally  signed,  sealed,  and  delivered  by  Situs  of  Land  Immaterial.  —  A  decree 

him."  for  a  conveyance  may  be  enforced  by 

Notice  and  Appeal. —  Such  substituted  attachment   for   contempt   under    the 

decree  made  while  the  defendant  is  in  Ohio  statute,  whether  the  lands  to  be 

contempt  may  be  made  without  notice  conveyed   lie  within    or   without  the 

to  him,  but  he  has  the  right  of  appeal  state,     notwithstanding     the    statute 

therefrom.     Wharton  v.  Stouten  burgh,  makes  such  decree  pass   the  title  to 

39  N.  J.  Eq.  299.  lands  within  the  state  without  a  con- 

1.  Corbus  v.  Teed,  69  111.  205;  Ben-  veyance.     Penn  v.  Hay  ward,  14  Ohio 

nett  v.  Abrams,  41  Barb.  (N.  Y.)  619;  St.  302. 

Kittell  v.  Stueve,  (C.  PI.  Gen.  T.)  24  Alternative  Modes  of  Enforcement.  —  A 
Civ.  Pro.  (N.  Y.)  223,  11  Misc.  (N.  Y.)  suit  for  specific  performance,  like  a  suit 
279.  See  generally  article  Decrees,  for  foreclosure,  is  of  a  twofold  char- 
vol.  5,  p.  1068.  acter,  partly  in  personam  and  partly  in 
A  Decree  on  Bill  by  a  Vendor  for  specific  rem;  and  the  court  may  enforce  the 
performance  should  direct  a  sale  of  the  contract  by  operating  upon  the  person 
premises  on  default  in  payment,  and  to  compel  a  conveyance  or  may  pass 
it  is  erroneous  to  award  execution  for  the  title  of  the  land  by  decree.  Bur- 
the  amount  of  the  purchase  money,  rail  v.  Eames,  5  Wis.  260. 
Andrews  v.  Sullivan,  7  111.  327.  Refusal  under  Advice  of  Counsel  —  Sub- 
Enforcement  of  Money  Decree  Against  sequent  Performance.  —  Where  the  de- 
Nonresident. —  Under  a  statute  con-  fendant  refuses  in  good  faith  and 
ferring  jurisdiction  to  decree  the  under  the  advice  of  counsel  to  perform 
specific  performance  of  a  contract  for  the  decree,  he  will  not  be  punished  for 
the  conveyance  of  land  against  non-  contempt  if  he  subsequently  does  per- 
residents  or  absent  defendants,  the  form.  Hilliker  v.  Hathorne,  5  Bosw. 
court  cannot  pass  a  money  decree  en-  (N.  Y.)  710. 

forceable  by  execution  against  other  8.  Pease  v.  Cooper,  61  Ga.  626. 
lands  of  the  defendant  in  the  jurisdic-  4.  Kictel  v.  Stueve,  (C.  PI.  Gen.  T.) 
tion.  The  jurisdiction  is  in  rem  and  is  24  Civ.  Pro.  (N.  Y.)  223,  11  Misc.  (M. 
limited  to  the  lands  mentioned  in  the  Y.)  279,  decided  under  Code  Civ.  Pro. 
bill.  Boswell  v.  Otis,  9  How.  (U.  S.)  N.  Y.,  §  1241,  subdiv.  1,  2.  which  pro- 
336.  vides  that  a  final  judgment  which  can- 
Compensation  for  a  deficiency  may  not  be  enforced  by  execution  may  be 
be    enforced    against    a    nonresident  enforced  by  proceedings  for  contempt. 
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in  a  decree  for  specific  performance  requiring  the  defendant  to 
pay  money  is  not  a  mandate  enforceable  as  such.1  Where  a  judg- 
ment is  divisible,  part  being  enforceable  by  execution  and  part  not 
so  enforceable,  attachment  will  lie  only  for  disobedience  to  that 
part  which  is  not  enforceable  by  execution.* 

In  Hew  Jersey,  where  the  decree  is  merely  for  the  payment  of 
money  it  can  be  enforced  only  by  sequestration  of  the  estate 
of  the  defendant  by  fieri  facias  against  his  real  and  personal  prop- 
erty, and  in  case  of  fraud  by  capias  against  his  person,  and  cannot 
be  enforced  by  attachment  for  contempt.3 

9.  Dismissal  —  a.  In  General.  —  Where  it  appears  that  the 
price  has  not  been  fully  paid  or  tendered,  and  the  amount  unpaid 
is  not  disputed,  it  is  proper  to  dismiss  the  bill  instead  of  retain- 
ing it  for  an  accounting.*  Where  specific  performance  is  denied 
because  subsequent  events  have  rendered  it  inequitable  to  decree 
that  relief,  the  complaint  will  not  be  dismissed,  but  the  court  will 
retain  the  cause  and  decree  damages  in  lieu  of  specific  perform- 
ance.5 Where  the  plaintiff  claims  as  assignee  of  the  contract,  and 
the  court  finds  that  he  is  not  the  owner  of  the  contract,  and  the 
original  party  or  his  representative  is  not  before  the  court,  the 
suit  should  be  dismissed  without  any  adjudication  on  the  merits.6 
An  order  dismissing  the  bill  for  nonperformance  of  the  decree  by 
the  plaintiff,  and  still  retaining  the  suit  for  the  purpose  of  an 
account  of  the  rents  and  profits  of  the  premises  while  in  posses- 
sion of  the  plaintiff,  is  erroneous.7 

b.  Without  Prejudice. —Where  the  bill  does  not  make  out 

1.  Kittel  v.  Stueve,  (C.  PI.  Gen.  T.)  6.  MacCabe  r.  Jones,  (Supm.Ct.  Gen. 
24  Civ.  Pro.  (N.  Y.)  223,  n  Misc.  (N.  T.)  1  N.  Y.  Supp.  639,  holding  that  in 
Y.)  279,  construing  Code  Civ.  Pro.  N.  such  a  case  it  was  error  to  find  thet  the 
Y.,  §  14,  subdiv.  3,  which  provides  owner  had  abandoned  the  contract  and 
that  a  court  of  record  may  punish  a  that  it  was  void.  The  judgment  was 
party  for  disobeying  a  mandate  of  the  accordingly  amended  by  striking  out 
court.     See  also  Jacquin  v.  Jacquin,  36  all  adjudication  on  the  merits. 

Hun  (N.  Y.)  380.  7.  Clark  v.  Hall,  7  Paige  (N.  Y.)  382, 

2.  Kittel  v.  Stueve,  (C.  PI.  Gen.  T.)  wherein  the  court  said  that  the  order 
24  Civ.  Pro.  (N.  Y.)  223,  11  Misc.  (N.  should  have  directed  that  the  premises 
Y.)  279,  following  People  v.  Grant,  41  be  sold  and  that  the  defendant  unite  in 
Hun  (N.  Y.)  351,  and  holding  that  a  the  conveyance  to  the  purchaser,  for 
decree  for  specific  performance  requir-  the  purpose  of  raising  the  purchase 
ing  the  execution  of  deeds,  bonds,  and  money  and  the  costs  of  the  sale,  with 
mortgages,  the  payment  of  the  balance  a  further  direction  that  the  complain- 
of  the  purchase  money,  and  the  pay-  ant  should  pay  the  deficiency,  if  any, 
ment  of  taxes  requires  ihe  performance  arising  out  of  such  sale;  or  else,  in- 
of  divisible  acts,  and  therefore  the  pay-  stead  of  dismissing  the  bill,  the  com- 
ment of  the  money  may  be  enforced  by  plainant's  right  to  a  specific  perform- 
execution  and  cannot  be  enforced  by  ance  should  have  been  declared  to  be 
attachment  for  contempt.  barred  if  he  did  not  accept  the   con- 

5.  Aspinwall  v.  As  pin  wall,  53  N.  J.  veyance  and  pay  the  purchase  money 
Eq.  684.  within  the  time  prescribed  by  the  order 

4.  Sawtells  v.  Howard,  104  Mich.  54.  of  the  court;  and  that  in  that  evenf  he 

6.  Hart  v.  Brown,  (Supm.  Ct.  Eq.  T.)  should  also  deliver  up  the  possession 
6  Misc.  (N.  Y.)  238.  See  generally  of  the  premises  to  the  defendant  and 
supra,  XII.  1.  6.  Damages  in  Lieu  of  account  to  him  for  the  rents  and  profits 
Specific  Performance.  thereof. 
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a  case  for  specific  performance,  but  shows  merely  a  case  for 
damages,  it  should  be  dismissed  without  prejudice  to  an  action 
at  law  on  the  same  cause  of  action.1  Where  a  suit  for  the  spe 
cific  performance  of  a  contract  to  sell  land  fails  because  the  com- 
plainant cannot  furnish  a  good  title,  the  suit  should  be  dismissed 
without  prejudice  so  that  he  may  still  have  his  remedy  at  law.2 
Where  the  plaintiff  fails  because  the  contract  is  within  the  statute 
of  frauds,  and  void,  the  bill  should  be  dismissed  absolutely  and 
not  without  prejudice,  because,  the  contract  being  void,  the 
plaintiff  could  have  no  remedy  at  law  upon  it.3  If  the  bill  is 
dismissed  absolutely  when  it  should  be  dismissed  without  prej- 
udice, the  appellate  court  will  reverse  the  decree  and  itself 
render  the  proper  decree.4 

XITI.  NSW  TBIAL.  —  Suits  for  specific  performance  are  not 
within  the  statute  providing  for  new  trials  without  cause  in 
certain  cases.5  It  is  largely  discretionary  with  the  court  to  open 
the  case  to  let  in  new  testimony  after  a  motion  for  a  new  trial 
has  been  overruled.6 

XIV.  Appellate  Eeview.  —  The  principles  governing  the 
appellate  review  of  judgments  and  decrees  in  general  have  been 
fully  considered  in  another  article  of  this  work,  and  of  course  are 
fully  applicable  to  decrees  for  specific  performance.7 

Appealable  Orders  or  Decreet.  —  Usually  only  final  orders  or  decrees 
are  appealable.8 

1.  Saur  v,  Ferris,  145  111.  115;  Zerin-  6.  Benncr  v.  Benner,  10  Ind.  256; 
gue  v.  Texas,  etc.,  R.  Co.,  34  Fed.  Perry  v.  Ensley,  10  Ind.  378;  Allen 
Rep.  239.  v,    Davison,    16   Ind.   416;    Walker  v. 

Dismissal  for  Defective  Averments.  —  Cox,  25  Ind.  271;  Truitt  v.  Train,  37 
Where  the  bill  is  without  equity  as  to  Ind.  514;  McFerran  p.  McFerran,  69 
one  of  the  defendants,  for  want  of  Ind.  29;  House  v.  Dexter,  9  Mich.  246. 
proper  allegations,  but  the  answers  6.  West  v.  Ela,  42  Kan.  334. 
and  proof  establish  a  case  for  equitable  7.  See  generally  article  Appeals,  vol. 
relief  against  him,  the  bill  should  not    2,  p.  1  et  seq. 

be  dismissed  absolutely  as  to  him,  but  Staying  Proceedings  Fending  Appeal.  — 
the  dismissal  should  be  without  preju-  In  Worrall  v.  Munn,  17  N.  Y.  475,  it 
dice.     Cameron  v.  Abbott,  30  Ala.  416.  m  was  held,  under  Rev.  Stat.  N.  Y.  606, 

2.  Smith  v.  Kimbell,  153  111.  368;  *  §  84,  thai  an  appeal  would  not  stay 
Jarrman  v.  Davis,  4  T.  B.  Mon.  (Ky.)  execution  or  process  for  the  enforce- 
115.  ment  of  the  decree  unless  the  appellant 

In   Doherty  v.  Stevenson,   3  Tenn.  should  execute  the  conveyance  directed 

Ch.  25.  a  bill  by  a  husband  and  wife  by  the  decree  and  deposit  it  with  the 

for  the  specific  performance  of  a  con-  clerk   to  await   the  final  order  of  the 

tract  in  consideration  of  a  release  by  court. 

both  of  a  claim  on  land  was  dismissed  8.  Appealable  Orders  and  Decrees.  — 

for  a  defect  in  the  release  as  to  the  An  order  overruling  a  demurrer  to  a 

certificate  of  the  wife's  privy  examina-  bill  for  specific  performance  is  not  a 

tion,   but  the   dismissal   was  without  final   decree.     Forbes  v.   Tuckerman, 

prejudice  to  the  wife's  rights,  the  bill  115  Mass.  115.     See  also  generally  arti- 

being  in  legal  effect  that  of  the  hus-  cles  Appeals,  vol.  2,  p.  114;  Demur- 

band.  rers  at  Common  Law  and  under  the 

S.  Eckel  v.   Bostwick,  88  Wis.  493,  Codes,  vol.  6,  p.  361. 

overruling  a  motion  to  modify  the  de-  Each  party  in  an  action  for  specific 

cree  of  dismissal  so  as  to  make  the  dis-  performance  moved  for  a  decree  en- 

missal  without  prejudice.  joining  different  modes  of  conveying 

4.  Cameron  v.  Abbott,  30  Ala.  416.  title   to  the  defendant.     One   motion 
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Theory  of  the  Gate.  —  Where  both  parties  proceed  below  without 
objection  upon  a  certain  theory,  upon  appeal  the  case  will  be  dis- 
posed of  upon  the  same  theory.1  Under  the  code,  where  the 
action  was  brought  as  an  action  in  ejectment,  but  was  tried  with- 
out objection  as  an  equitable  action,  and  the  relief  granted  was 
substantially  the  same  as  a  decree  for  specific  performance,  the 
appellate  court  may  ignore  the  distinction  between  legal  and 
equitable  forms  of  action  and  sustain  the  judgment.* 

Failure  to  Object  Below.  —  As  in  other  cases,  there  are  many  objec- 
tions that  are  not  available  upon  appeal  unless  first  raised  in  the 
trial  court.* 

Finding!  of  Law  and  Fact.  —  On  appeal  from  a  decree  granting  or 
refusing  a  specific  performance,  the  appellate  court  has  the  power 
to  decide  all  questions  of  law  or  fact  presented  by  the  record.4 
It  can  review  the  exercise  of  the  trial  court's  discretion  and  deter- 
mine whether  that  court  acted  wisely  and  justly  in  granting  or 
refusing  a  specific  performance,5  though  there  is  a  presumption 
in  favor  of  the  correctness  of  the  trial  court's  decision,6  and  where 

was  allowed,  the  other  was  refused,  not  specifically  perform,  but   the  de- 

and  both  decisions  were  reversed  on  fendant  did  not  pbject  to  the  juiisdic- 

appeal.     From  this  reversal  an  appeal  tlon  at  the  trial  and  treated  the  cause 

was  taken,  which  was  overruled  on  the  as  an  equitable  one,  it  was  held  that 

ground  that  the  orders  appealed  from  the  defendant  could  not  raise  the  ob- 

were  not  final,  in  the  sense  of  the  code,  jection  on  appeal.      Morgan   v.  Bell, 

so  as  to  be  appealable.      Roome  v.  3  Wash.  554. 

Philips,  27  N.  Y.  357.  Failure  to  Allege  Offer.  —  An  objection 

An  order  striking  out  a  portion  of  that  no  offer  to  convey  was  made  in 

the  complaint,  not  being  itself  appeal-  the  complaint  is  not  available  upon  ap- 

able,  may  be  reviewed  on  appeal  from  peal  if  not  raised  upon  the  trial.     Free- 

the  final  judgment.   Swain  v.  Burnette,  son  v.  Bissell,  63  N.  Y.  170. 

76  Cal.  299.  Variance.  —  The  objection  that  there 

1.  Raymond  t>.  Shawboose,  34  Mich,  is  a  variance  between  the  complainant's 
142.  wherein  both  parties  to  a  bill  for  allegations  and  the  proofs  cannot  be 
specific  performance  proceeded  with-  raised  for  the  first  time  in  the  appel- 
out  objection  upon  the  hypothesis  late  court.  Dulin  v.  Prince,  124  111.  76. 
which  would  make  the  subsequent  4.  Leicester  Piano  Co.  v.  Front 
deed  given  by  the  vendor  to  his  co-  Royal,  etc.,  Imp.  Co.,  55  Fed.  Rep.  190. 
defendants  a  cloud  upon  the  title,  and  6.  Leicester  Piano  Co.  v.  Front 
the  Supreme  Court,  though  holding  Royal,  etc.,  Imp.  Co.,  55  Fed.  Rep.  190. 
such  deed  of  no  force,  and  that  the  The  exercise  of  the  court's  discretion 
complainant's  remedy  at  law  was  in  granting  or  withholding  a  decree 
ample,  affirmed  a  decree  requiring  the  for  specific  performance  is  governed  by 
defendants  to  release  to  the  complain-  well-settled  rules.  See  supra,  II.  2. 
ants,  but  without  costs  to  either  party.  Discretionary  Character.     Where  these 

2.  Proceedings  at  Law  Instead  of  in  have  not  been  followed  by  the  lower 
Equity.  —  White  v.  White,  20  N.  Y.  court,  the  exercise  of  this  discretion 
App.  Div.  560.  may  be  reviewed  on  appeal.  Rochester, 

Where  justice  has  been  done,  a  new  etc.,  Land  Co.  v.   Roe,  8  N.  Y.  App. 

trial  will  not  be  granted  on  the  ground  Div.  371,  distinguishing  Kelso  v.  Lonl- 

that  the  plaintiff  should  have  sought  lard,   85   N.   Y.    184,  and   Dunckel  v. 

relief  in  equity  and  not  at  law.     How-  Dunckel,  T41  N.  Y.  434. 
ard  v.  Aiken,  3  McCord  L.  (S.  Car.)        6.  Presumption  In  Favor  of  Trial  Court. 

467.  —  Leicester  Piano  Co.  v.  Front  Royal, 

8.  Objections    Hot   Bailed   Below. —  etc.,  Imp.  Co.,  s^Fed.  Rep.  203,  where- 

Where  the  plaintiff  knew  at  the  time  of  in  the  court  said:  "  The  presumption 

bringing  suit  that  the  defendant  could  of  the  correctness  of  a  decree  in  a  court 
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the  evidence  on  both  sides  is  nearly  balanced,  the  discretion  of  the 
trial  court  will  not  be  disturbed.1  Findings  of  fact  will  not  be  dis- 
turbed on  appeal  where  the  evidence  is  conflicting  and  the  findings 
are  not  clearly  wrong.* 

Bemand.  —  Where  the  decree  for  specific  performance  is  reversed 
because  of  defects  in  the  title  offered,  the  cause  should  be  remanded 
and  not  dismissed,  as,  if  the  title  has  been  perfected  in  the 
meanwhile,  a  decree  for  specific  performance  may  still  be  had.3 
A  decree  for  specific  performance  entered  after  a  reversal  and 
remand  is  erroneous  if  not  as  broad  as  the  decision  of  the  appellate 
court.4 

XV.  COSTS.  —  The  general  subject  of  costs  has  been  fully  con- 
sidered  in  another  article  of  this  work.5 

Discretion  of  Court.  —  In  suits  for  specific  performance  the  matter 
of  costs  is  one  very  largely  within  the  discretion  of  the  court,6 
which  may  grant  or  withhold  costs  or  impose  them  upon  one 
party  or  the  other  as  may  be  equitable  in  the  particular  case. 
But  an  abuse  of  discretion  in  this  regard  is  subject  to  review  and 

of    original  jurisdiction   is  especially  premises  sold  is  fixed  by  the  court  be- 
strong  and  influential  in  a  case  when  low,  in  view  of  conflicting  evidence, 
all  the  evidence  is  in  writing  and  re-  the  decision  of  the  court  below  will 
mains  unchanged,  and  (be  arguments  not  be  disturbed  upon  appeal.     Brandt 
of  counsel  are  substantially  the  same,  v.  Clark,  81  Cal.  634. 
and  the  judge,  after  a  full  and  patient  3.  Isaacs  v.  Skrainka,  95  Mo.  517. 
hearing,   exercises    the    discretionary  4.  Cochrane  v.  Justice  Min.  Co.,  4 
jurisdiction  of  granting  or  refusing  the  Colo.  App.  234. 
specific  enforcement  of  a  contract."  6.  See     article     Costs,    vol.     5,    p. 

1.  Everett  v.  Towns,  17  Ga.  15.  100. 

2.  McLure  r.  Tennille,  89  Ala.  572';  Costs  on  Overruling  Demurrer.  —  In  an 
Owen  v.  Frink,  24  Cal.  171;  Senior  v.  action  for  specific  performance  the  de- 
Anderson,  115  Cal.  496;  Brandt  v.  fendant  demurred  to  the  complaint. 
Clark,  81  Cal.  634;  Van  Epps  v.  Red-  The  demurrer  was  overruled,  and  five 
field,  69  Conn.  104;  Everett  v.  Towns,  dollars  costs  were  imposed  on  the  de- 
17  Ga.  15.  fendant.     It   was  held   that   this  was 

Findings  of  Law  or  Fact.  —  The  acts  warranted  by  a  statute  which  provided 
of  part  performance  relied  on  to  take  that  upon  the  determination  of  any  de- 
an oral  agreement  concerning  lands  murrer  in  any  cause  originally  brought 
out  of  the  statute  of  frauds  must  be  in  the  District  Court,  the  unsuccessful 
not  only  consistent  with  the  existence  party  shall  be  adjudged  to  pay  not  less 
of  such  agreement,  but  inexplicable  than  five  nor  more  than  ten  dollars  into 
upon  any  other  reasonable  hypothesis;  court  for  the  use  of  the  successful 
and  whether  the  facts  proved  in  a  party.  Hunt  v.  Hayt,  10  Colo.  278, 
given  case  meet  this  requirement  is  following  Chivington  v.  Colorado 
a  question  of  law  subject  to  review  Springs  Co.,  9  Colo.  597,  which  sus- 
on  appeal.  Van  Epps  v.  Redfield,  69  tained  the  validity  of  the  statute. 
Conn.  104.  6.  Gray  v.  Dougherty,  25  Cal.  266; 

Whether  the  plaintiff  had  repudiated  Kelly  v.   Central  Pac.  R.  Co.,  74  Cal. 

and  abandoned  the  contract  is  a  ques-  564;  Collins  v.  Vandever,  1  Iowa  573; 

tion  of  fact.     Owen  v.   Frink,  24  Cal.  Wallace  v.   Brown,   10  N.  J.   Eq.  312; 

171,  citing  Conrad  v.  Lindley,  2  Cal.  Kayser  v.  Arnold,  (Supm.  (5t.  Gen.  T.) 

175.  1  N.  Y.  Supp.  412. 

When  the  amount  of  abatement  al-  Costs  in  Equity  are  always  in  the  dis- 

lowed  to  the  purchaser  who  seeks  the  creiion    of    the    court,    and    whether 

specific  performance  of  a  contract  for  granted  or  withheld  are  but  an  incident 

the  sale  of  land  on  account  of  want  of  to  and  no  part  of  the  relief  sought, 

title    in    the  vendor    in    part  of    the  Gray  v.  Dougherty,  25  Cal.  266. 
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correction  on  appeal.1  According  to  the  practice  of  courts  of 
equity,  where  specific  performance  is  denied  in  consequence  of 
any  unfairness  on  the  part  of  the  plaintiff,  costs  seem  to  follow 
as  of  course.* 

Costs  to  Successful  Party  as  of  Right  —  It  has  been  held  that  a  suit  for 
specific  performance  involves  the  title  to  real  estate  within  the 
meaning  of  a  statute  giving  to  the  successful  party,  in  that  class 
of  cases,  costs  as  a  matter  of  right.3 

Costs  Imposed  on  Successful  Party.  —  Costs  should  usually  be  decreed 
to  the  party  substantially  prevailing.4  But  where  it  is  apparent 
that  the  suit  for  specific  performance  was  unnecessary  and  vexa- 
tious, costs  may  be  imposed  upon  the  complainant  although  he 
is  successful  in  obtaining  a  decree  for  a  specific  performance.* 
So  where  the  bill  is  brought  without  a  previous  tender  and 
demand  for  performance,  costs  may  properly  be  imposed  upon 
the  plaintiff  though  a  decree  for  specific  performance  is  granted.6 
Upon  a  vendor's  bill  against  his  vendee  the  complainant  must 
pay  his  own  costs  as  the  price  of  extinguishing  the  defendant's 

« 

1.  Kelly  v.  Central  Pac.  R.  Co.,  74  The  Failure  of  the  Vendor  to  Tender  a 
Cal.  564;  Pangburn  v.  Miles,  (Supm.  Deed  to  the  vendee  before  filing  a 
Ct.  Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  bill  for  specific  performance  will  jus- 
42;  Kayser  v.  Arnold,  (Supm.  Ct.  Gen.  tify  the  court  in  refusing  to  decree 
T.)  1  N.  Y.  Supp.  412.  costs  against  the  purchaser.'   Boston  v. 

2.  Kelly  v.  Central  Pac.  R.  Co.,  74  Nichols,  47  111.  353. 

Cal.  564.  The  suit  may  be  maintained  without 
Abuse  of  Discretion.  —  Where  a  decree  a  previous  demand,  but  the  plaintiff 
for  specific  performance  was  denied  to  will  not  be  entitled  to  costs.  Jones  v. 
the  plaintiff  because  of  his  fraudulent  Petaluma,  36  Cal.  231;  Bruce  v.  Til- 
re  presentations,  and  the  defendant  son,  25  N.  Y.  104. 
was  entirely  free  from  blame,  it  is  an  Sufficiency  of  Tender  with  Beipeet  to 
abuse  of  discretion  to  award  costs  to  Costs.  —  Where  a  complainant,  seeking 
the  complainant  and  not  to  the  defend-  the  specific  performance  of  a  contract 
ant.  Kelly  v.  Central  Pac.  R.  Co.,  74  to  convey  land,  tenders  a  smaller  sum 
Cal.  564.  than  is  found  to  be  due,  if  the  defend- 

3.  Kelly  z.  Central  Pac.  R.  Co.,  74  ant  should  by  his  answer  offer  to  con- 
Cal.  566,  construing  Code  Civ.  Pro.  vey  on  payment  of  the  sum  as  found 
Cal.,  §§  1022,  1024.  by  the  court,  which  the  complainant 

4.  Woods  v.  Stevenson,  43  W.  Va.  refuses  to  do,  claiming  the  proper 
149.  amount  to  be  less,  the  court  would  not 

5.  Sibert  v .  Kelly,  6  T.  B.  Mon.  (Ky.)  subject  the  defendant  to  the  costs  of 
669.  the   litigation;    but   if  the  defendant 

Where  the  Defendant  Was  Hot  in  Do-  claims  a  much  larger  sum  than  is  due 

fault  when   the  suit  was  commenced,  to  him,  and  denies  the  complainant's 

he  is  entitled  to  a  decree  for  his  costs  right  to  any  relief,  and  has  destroyed 

although    a    specific    performance    is  the  evidence  of  payments  so  that  the 

decreed.     Peers  v.  Barnett,  12  Gratt.  complainant  cannot  know  the  precise 

(Va.)  410;    Seeley  v.  Howard,  .3  Wis.  amount  due,   and   tenders  a  smaller 

336.  sum,  the  court,  on  granting  the  relief 

6.  Gray  c.  Dougherty,  25  Cal.  266;  sought,  may  require  the  defendant  to 
Jones  v.  Petaluma,  36  Cal.  231;  Bos-  pay  the  costs.  Downing  v.  Plate,  90 
ton  v.  Nichols,  47  111.  333;  Swarlwout  111.  268. 

v.   Burr,  1  Barb.  (N.  Y.)495;  Steven-  Where  the  Bill  Contains  No  Offer  to 

son  v.  Maxwell,  2  N.  Y.  409;  Bruce  v.  Perform  the  complainant's  part  of  the 

Tilson,  25  N.  Y.  197;  Freeson  v.  Bis-  agreement,  costs  may  be  withheld  from 

sell,  63  N.  Y.  170;  Seeley  v.  Howard,  the  complaint.     Palmers.  Palmer,  114 

13  Wis.  336.  Mich.  509. 
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equitable  interest  in  the  contract.1  Where  the  appellant  suc- 
ceeds upon  grounds  not  raised  below,  the  costs  of  the  appeal  may 
be  charged  to  the  appellant.2 

Party  at  Fault.  —  Where  costs  are  increased  by  an  improper  resist- 
ance to  a  decree  on  the  part  of  any  necessary  party,  such  party 
may  be  properly  taxed  with  the  increase  of  costs.3  Where  both 
parties  are  in  fault,  each  claiming  more  than  he  is  entitled  to, 
costs  need  not  be  allowed  to  either  party.4  Costs  may  be 
imposed  upon  either  party  as  a  penalty  for  a  lack  of  exact  com- 
pliance with  the  contract  on  his  part.* 

Decree  Without  Costs. — Specific  performance  is  frequently  granted 
without  costs,  where,  in  view  of  all  the  circumstances  and  the  con- 
duct of  the  parties,  this  course  is  most  equitable.6     Where  the 

1.  Connecticut   v,  Sheridan,  Clarke     neither  party  was  allowed  to  tax  costs. 
(N.  Y.)  533.  Knickerbacker  v.  Harris,  1  Paige  (N. 

2.  Clark  v.  Hall,  7  Paige  (N.  Y.)  382.     Y.)  209. 

8.  Cortner    v.  Amick,   13  Ind.  463;  In  Miller  v.  Chetwood,  2  N.  J.  Eq. 

Collins    v.     Vandever,    x    Iowa    573;  199,  a  bill  by  a  vendor  was  dismissed 

Swart  wo  ut  v.   Burr,    1    Barb.   (N.    Y.)  on  account  of  his  misrepresentation  as 

495:  Dyer  z\  Potter,  2  Johns.  Ch.  (N.  to  the  quantity  of  land  involved,  but 

Y.)  152;    Hobson  v.  Buchanan,  96  N.  costs   were   withheld,   because  of  the 

Car.  444.  laches  or  negligence  of  the  defendant. 

Improper  Resistance  to  Decree. — Where  Apportionment  of  Costs.  —  Where  both 
the  defendant  vendee  was  al  no  time  the  plaintiff  and  the  defendant  are  in  a 
ready  to  make  payment  on  condition  measure  to  blame  for  the  costs  in- 
of  getting  the  estate  bargained  for,  but  curred,  it  is  proper  to  apportion  the 
on  the  contrary  contested  the  plain-  costs  between  them.  Harrigan  v.  Mo- 
tiff's  righl  to  a  specific  performance  up  Aleese,  (Pa.  1888)  16  All.  Rep.  31. 
to  the  last  moment,  it  was  held  that  the  6.  Sheplar  v.  Green,  96  Cal.  218; 
plaintiff  was  entitled  to  costs  on  the  Hill  v.  Kirby,  7  Ind.  217. 
rendition  of  a  decree  in  his  favor,  Costs  as  Penalty  for  Inexact  Compliance 
though  he  was  unable  to  make  title  with  Contract.  —  In  a  proceeding  by  a 
when  he  brought  his  suit,  this  inability  purchaser  who  has  been  in  default 
having  been  removed  before  decree,  during  the  lifetime  of  the  vendor  to 
Hobson  v.  Buchanan,  96  N.  Car.  444.  obtain  a  conveyance  from  his  infant 

Where  the  complainant  and  the  de-  heirs    after    his    death,    a    judgment 

fendant,   having    a   joint    interest   or  against  them  for  a  conveyance  should 

equitable  claim  to  lands,  agreed  to  pro-  be  withheld  unless  the   plaintiff  will 

cure  a  deed  on  their  joint  account,  and  accept  it  upon  equitable  terms  of  pay- 

the  defendant  took  the  conveyance  in  ing  the  costs.     Hill  v.  Kirby,  7   Ind. 

his  own  name  and  denied  the  complain-  217. 

ant's  right  to  a  conveyance  until  after  Where  the  purchaser  failed  to  pre- 

suit,  and  until  the  evidence  was  taken  pare  a  deed  and  present  it  to  the  ven- 

showing  the  complainant's  right,  it  was  dor  for  execution  as  required  by  the 

held  that,  in  granting  relief  to  the  com-  contract,  the  decree  may  require  the 

plainant,  it  was  not  equitable  to  render  vendor  to  execute   the    deed   and   at 

a  decree  against  him  for  costs.     Price  the  same   time  refuse  to  charge  him 

v.  Blackmore,  65  III.  386.  with  costs,  as  he  has  not  been  in  de- 

4.  Both  Parties  at  Fault.  —  Sharp  v.  fault.     Seeley  1.  Howard,  13  Wis.  336. 

Trimmer,  24  N.J.  Eq.  426;  Knicker-  6.  Sheplar  ^.TGreen,  96  Cal.  218;  Hill 

backer  v.  Harris,  1  Paige  (N.  Y.)  209.  v.  Kirby,  7  Ind.  217;  Palmer  &.  Palmer, 

Where,  in  a  bill  filed  for  the  specific  114  Mich.   509;  Wallace  v.  Brown,  10 

performance  of  a  contract  for  the  sale  N.  J.  Eq.  312;  Pickle  v.  Auble,  4  N.  J. 

of  land,  the  complainant  insisted  upon  Eq.  315;  Seeley  v.   Howard,   13  Wis. 

the  defendant's  taking  two  acres  more  336. 

than  he  was  bound  to  take,  and  the  de-  In  Wallace  v.  Brown,   10  N.  J.  Eq. 

fendant  declined  paying  interest  which  312,     the    complainant     filed     a     bill 

the    complainant    was     entitled     to,  against  an  executor  for  the  perform- 
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vendee  was  justified  in  objecting  to  the  title  offered,  and  the 
objection  to  the  title  is  not  removed  until  the  trial,  the  vendor  is 
not  entitled  to  costs.1 

Dismissal  Without  Costs.  —  The  bill  may  be,  and  frequently  is,  dis- 
missed without  costs,  where,  in  view  of  all  the  circumstances  of  the 
case  and  the  conduct  of  the  parties,  such  course  is  most  equi- 
table.3 Thus  where  the  bill  was  filed  in  good  faith  and  the 
defendant  is  partly  responsible  for  the  institution  of  the  suit,  the 
dismissal  may  be  without  costs.*  The  bill  may  be  dismissed 
without  costs  where  the  plaintiff,  acting  in  a  representative 
capacity,  acted  in  good  faith  under  advice  of  counsel,  supposing 
that  he  had  a  right  to  convey  whereas  he  had  none.4  Where 
specific  performance  is  refused  because  of  uncertainty  in  the  con- 
tract, but  the  plaintiff  acted  throughout  in  a  fair,  equitable,  and 
honorable  manner,  whereas  the  defendant  did  the  reverse,  costs 
should  not  be  imposed  upon  the  plaintiff.5  Where  one  of  the 
principal  defenses  set  up  in  the  answer  is  wholly  unsupported  by 
the  proofs  the  bill  may  be  dismissed  without  costs.6 

Necessary  and  Proper  Parties.  —  Costs  may  be  decreed  against  one 
who  is  a  necessary  party  defendant  because  holding  the  equitable 
title,  although  no  decree  was  rendered  against  him.*  Where  a 
proper  but  not  a  necessary  party  answers,  disclaiming  any  interest, 
costs  should  not  be  awarded  against  him.8 

ance  of  an  alleged  parol  agreement.  Costs  may  be  withheld   though  the 

The  defendant  answered  denying  such  bill  is  dismissed,  where  the  conduct  of 

an  agreement,  but  setting  up  a  written  the  defendant  was  such  as  to  make  him 

agreement   of  his   testator   which  he  in  a  measure  responsible  for  the  insti- 

averred  a  readiness  then  to  perform,  tution  of  the  suit.      Stouten  burgh  v. 

but  without  averring  a  previous  readi-  Tompkins,  9  N.  J.  Eq.  346. 

ness.     A  decree  for  speci6c   perform-  4.  Chambers  v.  Tulane,  9  N.  J.  Eq. 

ance  of  the  written  contract  was  made,  158;  Ely  v.  Perrine,  2  N.  J.  Eq.  396. 

but  without  costs.  Bill   by    Sheriff.  —  Where    a    sheriff 

In  Raymond  v.  Shawboose,  34  Mich,  seeks  to  enforce  specific  performance 

142,    a    decree   was  affirmed   without  of  a  contract  to  purchase  land  sold  by 

costs  to  either  party,  under  the  peculiar  him  as  sheriff,  and  the  prayer  of  the 

circumstances  of  the  case.  bill  is  denied  upon  a  defect  in  the  title 

1.  Pangburn   v.   Miles,   (Supm.   Ct.  alone,  without  the  laches  of  the  sheriff, 
Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  42,  the  bill  was  dismissed  without  costs, 
wherein   a  specific    performance  was  Ely  v.  Perrine,  2  N.  J.  Eq.  396. 
decreed  without  costs  to  either  party.  6.  Kayser  v.    Arnold,    (Supm.    Ct. 

2.  King  v.  Morford,  1  N.  J.  Eq.  274;  Gen.  T.)  1  N.  Y.  Supp.  412. 

Miller  v.  Chetwood,  2  N.  J.  Eq.   199.        An  Additional  Allowanoe  should  not 

See   also  supra,   this    section   of  this  be  imposed  upon  the  plaintiff  in  such 

article,  the  paragraph  headed  Party  at  a  case.     Kayser  v.  Arnold,  (Supm.  Ct. 

Fault.  Gen.    T.)    1    N.    Y.   Supp.   412.      But 

Dismissal  for  Laches.  — -  Where  a  ven-  see  infra,  this  section,  the  paragraph 

dee's  bill  is  dismissed  because  of  the  headed  Extra  Allowance, 
complainant's    laches,    the  dismissal        6.  Peeler  v.  Levy,  26  N.  J.  Eq.  336. 
may  be  without  costs.     King  v.  Mor-        7.  Annan  v.  Merritt,  13  Conn.  478. 
ford,  1  N.  J.  Eq.  274.  8.  Disclaimer   by    Assignor.  —  Where 

8.  Lokerson  v.  Slillwell,  13  N.  J.  Eq.  the  original  vendor  has  assigned  the 

364.      See    also   Pangburn   v.   Miles,  contract  subject  to  the  vendee's  rights, 

(Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas.  and  is  made  a  party  d  -fendant  to  a  bill 

(N.  Y.)  42.  for  specific  performance,  and  has  an- 
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Hein  or  Devisees.  —  The  estate  or  heirs  of  a  deceased  obligor  in  a 
bond  for  title  should  be  taxed  with  costs  necessarily  incurred  in 
obtaining  it.1 

Extra  Allowance.  —  In  an  action  to  compel  the  specific  perform- 
ance of  a  contract,  the  prevailing  party  is  not  entitled  under  the 
New  York  statute  to  an  extra  allowance,  as  the  action  is  for  mere 
equitable  relief.* 

Time  of  Imposing  Costs.  —  The  question  of  costs  may  be  reserved 
until  after  the  ascertainment  of  certain  facts  by  a  reference.* 
Where  the  court  refuses  to  direct  the  specific  performance  of  a 
contract,  but  allows  the  continuance  of  the  suit  to  enable  the 
plaintiff  to  require  damages  for  a  breach  of  the  contract,  it  can- 
not, at  that  stage  of  the  suit,  require  him  to  pay  to  the  defend- 
ant the  costs  and  disbursements  incurred  in  the  proceedings  to 
compel  a  specific  performance.4 

XVL   COMMOtf-LAW    BEXEDIES    IK    PENNSYLVANIA  —  1.  Scope   Of 

Section.  —  The  Pennsylvania  cases  wherein  specific  performance 
was  sought  by  bill  in  equity  in  the  usual  form  are  treated  in  con- 
nection with  the  practice  in  other  states.  The  enforcement  of 
contracts  of  decedents  in  the  statutory  proceeding  is  treated  in 
connection  with  similar  statutes  in  other  states.  The  enforcement 
of  specific  performance  by  means  of  common-law  actions,  which 
is  peculiar  to  Pennsylvania,  is  treated  in  this  section. 

2.  Adaptation  and  Use  of  Common-law  Remedies.  —  In  Pennsyl- 
vania, before  the  grant  of  equity  jurisdiction  to  the  Court  of 

•wered  disclaiming  any  interest,  costs  against  whom  specific  performance  is 

should   not  be  awarded  against  him.  asked  has  derived  no  property  except 

Stickney  v.  Pa rm enter,  35  Mich.  237.  that  which  he  has  decreed  to  convey 

1.  Conner  v.    Amick,    (3  Ind.  463.  from  the  person  from  whom  the  prem- 

Compart    Hill   v.    Kirby,   7   lnd.   217,  ises  have  descended,  the  costs  of  the 

wherein  costs  were  imposed  upon  the  guardian  ad  litem  of  the  infant  must 

plaintiff.  be  paid  by  the  complainant.     Sutphen 

Decree  Without  Costs.  —  In   Dyer  v.  v.  Fowler,  9  Paige  (N.  Y.)  280. 

Potter,  2  Johns.  Ch.  (M.  Y.)  152,  it  was  2.  Weeks  v.  Southwick,  (Supm.  Ct. 

held  that  on  a  bill  against  the  heirs  and  Spec.  T.)   12   How.    Pr.   (N.   Y.)   170, 

trustees  of  an  intestate  for  the  specific  citing   Sprong  v.  Snyder,  (Supm.  Ct. 

performance  of  his  contract  to  convey  Spec.    T.)   6    How.    Pr.   (N.   Y.)    11 ; 

land,  the  defendants  should  not  be  de-  Osborne  v.  Betts,  (Supm.  Ct.  Spec.  T.) 

creed   to   pay  costs  if  they  made  no  8  How.  Pr.  (N.  Y.)  31. 

unjustifiable  defense,  but  that  neither  A  suit  for  specific  performance  of  the 

party  was  entitled  to  costs  as  against  covenants  of  a  lease  is  not  a  case  for  a 

the  other.     Citing  Shales  v.  Barrington,  statutory  allowance   under  Code  Civ. 

1  P.  Wms.  481;  Wcob  v.  Claverden,  2  Pro.  N.  Y.,  §3252,  which  provides  that 

Atk.    424;     Berney    v.    Eyre,   3  Atk.  in  an  action  to  procure  the  adjudica- 

387.  tion  of  an  instrument  in  writing  the 

Insane  Heir.  —  Where  a  bill  for  a  plaintiff  shall  recover  upon  judgment 
specific  performance  of  a  contract  is  in  his  favor,  if  he  recovers  costs,  a 
filed  against  the  heir  of  the  party  who  percentage  on  the  value  of  the  prop- 
made  the  contract,  and  such  heir  is  erty  affected  by  the  adjudication, 
a  lunatic,  neither  the  lunatic  nor  his  Smith  1/.  St.  Philip's  Church,  107  N.  Y. 
estate  can  be  charged  with  the  costs  of  610. 

the  suit.     Swartwout  v.  Burr,  1  Barb.  S.  Soper  v.  Kipp,  5  N.  J.  Eq.  388. 

(N.  Y.)495-  4.  Fitzpatrick  t\    Dorland,  27  Han 

Infant  Heir.  —  Where  an  infant  heir  (N.  Y.)  291. 
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Common  Pleas,  specific  performance  of  contracts  was  compelled 
by  an  adaptation  of  common-law  remedies.1  In  analogy  to  the 
acknowledged  power  of  courts  of  equity  to  enforce  specific  per- 
formance, the  courts  of  law,  there  being  no  courts  of  equity  in 
Pennsylvania,  introduced  the  practice  of  doing  equity  by  means 
of  a  conditional  verdict  in  the  nature  of  a  special  decree,  and  in 
this  way  the  ends  of  justice  were  answered.*  Thus,  specific  per- 
formance was  enforced  by  an  action  on  the  case  wherein  a  condi- 
tional verdict  was  rendered,  to  be  released  upon  the  making  of  a 
deed  within  a  specified  time,  and  the  amount  of  the  verdict  was 
regulated  so  as  to  make  performance  less  grievous  than  payment.8 
Where  the  contract  is  one  for  the  purchase  and  conveyance  of 
lands,   specific   performance   is   almost    invariably    sought    and 

1.  Henderson  v.  Hays,  2  Watts  (Pa.)  plea,   as  the  case  may  require,  to  be 

148;  Brown  v.  Metz,  5  Watts  (Pa.)  164;  framed  so  as  to  suit  the  circumstances 

Carmalt  v.   Piatt,   7    Watts  (Pa.)  318;  of  it.    Jordan  v.  Cooper,  3  S.   &   R. 

Irvine  v.  Bull,  7  Watts  (Pa.)  325;  Dev-  (Pa.)   578.     And  accordingly  in   some 

ling  v.  Williamson,  9  Watts  (Pa.)  311;  instances  it   has  been  done.     Pollard 

Seitzinger  v.  Ridgway,  9  Watts  (Pa.)  v.  Shaaffer,  1  Dall.  (Pa.)  214;  Lang  v. 

496;  Jordan  v.  Cooper,  3  S.  &  R.  (Pa.)  Keppele,  1   Binn.  (Pa.)  123;  Murray  v. 

564;  Hart  v.  Porter,  5  S.  &  R.  (Pa.)  203;  Williamson,  3  Binn.  (Pa.)  135.     So  the 

Decamp    v.   Feay,   5    S.   &    R.    (Pa.)  courts  of  Pennsylvania  have  adopted 

323;    Coolbaugh    v.    Pierce,    8    S.    &  the  chancery  principle  of  considering 

R.  (Pa.)  418;  Peebles  v.  Reading,  8  S.  that  as  already  done  which  a  court  of 

&   R.  (Pa.)  484;  Remington  v.  Irwin,  chancery  would  decree  to  be  done,  and 

14  Pa.  St.  143;  Crow  v.  Crow,  29  Pa.  upon  this  principle  have  allowed  the 

St.   216;  Nicol  v.  Carr,  35  Pa.  St.  381;  vendee  of  land,    under  an  executory 

Corson    v.   Mulvany,   49   Pa.   St.   88;  contract  in  writing  for  the  purchase  of 

German- American  Title,  etc.,  Co.   v.  the  same,  to  recover,  in  ejectment,  the 

Shallcross,  147  Pa.  St.  485.  possession  of  it  from  the  vendor,  who 

9.  Devling  v.   Williamson,  9  Watts  was  bound,  according  to  the  tenor  of 

(Pa.)  311;  Markley  v.  Swartzlander,  8  his  agreement,  to  have  made  a  deed  of 

W.  &  S.  (Pa.)  172.  conveyance,  investing  the  vendee  with 

Origin    of    Practice.  —  "Having    no  the  legal  title  thereto."     Seitzinger  v. 

court  of  chancery  in  this  state,  and  it  Ridgway,  9  Watts  (Pa.)  496. 

being  conceived  that  justice  could  not  "  Not  having  a  court  of  chancery, 

be  administered  in  all  cases  without  our  predecessors  adopted    modes    of 

recourse  to  those  principles  which  have  using    and      applying     common-law 

been  adopted  and  maintained  in  courts  actions,   unknown   where  there    is    a 

of  equity  in  England,  with  a  view  to  common  law  court  and  also  a  court  of 

mitigate  the  extreme  rigor  of  the  com-  chancery."     Irvine  v.   Bull,   7  Watts 

mon  law  in  some  instances,  and  again  (Pa.)  325. 

in  others  to  pre  vent  a  failure  of  justice,  3.  Action  on  Case.  —  "  Thus,  to  cont- 
our courts  of  law,  with  a  like  view,  pel  a  specific  performance,  an  action 
adopted  in  similar  cases  the  principles  on  the  case  was  brought  stating  the 
which  had  governed  courts  of  equity  in  agreement  and  such  facts  as  would  be 
England,  so  far  as  it  was  found  prac-  sufficient  to  induce  a  chancellor  to  de« 
ticable  through  the  medium  of  com-  cree  specific  performance.  This  was 
mon- law  forms  of  action  and  the  usually  coupled  with  other  counts  for 
intervention  of  a  jury  to  do  so.  Equi-  damages  for  breach  of  the  contract, 
table  principles  have  thus  become,  and  and  the  jury  might  give  damages  for  a 
are  regarded  in  Pennsylvania,  as  part  sum  so  large  as  that  the  vendor  would 
of  the  common  law  of  the  state.  *  *  *  make  a  deed  rather  than  pay  such  sum, 
It  has  also  been  held  that  courts  in  and  the  verdict  was  conditional  for  so 
Pennsylvania  will  still  go  further,  much,  to  be  released  on  making  a  deed 
when  the  common-law  forms  are  in-  within  a  specified  time  and  paying  the 
adequate  to  reach  the  equity  of  the  costs."  Irvine  v.  Bull,  7  watts  (Pa.) 
case,   and   permit  a   declaration  or  a  ,325. 
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enforced  by  means  of  an  action  of  ejectment,  wherein  a  condi- 
tional verdict  may  be  rendered  imposing  equitable  terms.1  An 
action  of  covenant  may  also  be  used  to  enforce  specific  perform- 
ance by  means  of  a  conditional  verdict.* 

Asrampfit  —  Aoornalof  Cause  of  Aotion.  man's  Appeal,  65  Pa.  St.  480;  Treftz 

—  Specific  performance  of  a  contract  v.  King,  74  Pa.  St.  350;  German-Ameri* 

to  convey  land  cannot  be  enforced  by  can  Title,  etc.,  Co.  v.  Shallcross,  147 

means    of    a    conditional   verdict    in  Pa.   St.  485;  Riel  v.  Gannon,  161  Pa. 

assumpsit  without  proof  that  a  right  of  St.  289. 

action  had  accrued  prior  to  the  begin-  "  JBjeotment,  as  a  Bemedy  to  enforce 

ning  of  the  suit.     Naftzinger  v.  Roth,  specific  performance,  is  by  rescission 

Q3  Pa.  St.  443.  of  contract  through  means  of  a  verdict 

1.  Ha wn  v.  Norris,  4  Binn.  (Pa.)  77;  for  the  land  itself  upon  the  legal  title, 
Vincent  v.  Huff,  4  S.  &  R.  (Pa.)  301;  if  the  contract  be  not  set  up  as  a  de- 
Minskerz/.  Morrison,  2  Yea tes (Pa.) 344;  fense  in  equity;  or  if  set  up,  by  a  ver- 
Marlin  v.  Willink,  7  S.  &  R.  (Pa.)  298;  diet  for  the  land  on  such  condition  as 
Mitchell  v.  De  Roche,  1  Yeates  (Pa.)  will  secure  performance  of  the  con- 
13;  Henderson  v.  Hays,  2  Watts  tract,  or  its  rescission  upon  a  failure  to 
(Pa.)  148;  Smith  v.  Webster,  2  Watts  perform  the  condition."  Thompson  it. 
(Pa.)  478;  Brown  v.  Metz,  5  Watts  (Pa.)  Adams,  55  Pa.  St.  479. 
164;  Dixon  v.  Oliver,  5  Watts  (Pa.)  509;  The  proceeding  by  action  on  the  case 
Carmalt  v.  Piatt,  7  Watts  (Pa.)  318;  is  not  always  adopted;  "  but  we  main- 
Irvine  v.  Bull,  7  Watts  (Pa.)  325;  Dev-  tain  an  ejectment  by  the  purchaser 
ling  v.  Williamson,  9  Watts  (Pa.)  311;  against  the  vendor,  and  on  proving  the 
Seitzinger  v.  Ridgway,  9  Watts  (Pa.)  contract  and  compliance  with  it,  and,  if 
496;  Inman  v.  Kutz,  10  Watts  (Pa.)  money  has  been  tendered  and  refused, 
90;  Zeigler  v.  Houtz,  1  W.  &  S.  bringing  it  into  court,  the  jury  may 
(Pa.)  533;  Dickey  v.  M'Cullough,  2  W.  find  a  verdict  for  the  plaintiff,  and  he 
&  S.  (Pa.)  88;  Larison  v.  Burt,  4  is  put  into  possession,  and  the  vendor 
W.  &  S.  (Pa.)  27;  Markley  v.  Swartz-  takes  the  money  tendered  and  gen- 
lander,  8  W.  &  S.  (Pa.)  172;  Souther-  erally  makes  a  deed,  or  if  he  be  obsti- 
land  v.  Purry,  2  P.  &  W.  (Pa.)  145;  nate,  the  record  is  the  evidence  of  title 
Eckert  v.  Eckert,  3  P.  &  W.  (Pa.)  332;  in  the  person  who  recovered."  Irvine 
Nagle  v.  Patterson,  2  P.  &  W.  (Pa.)  v.  Bull,  7  Watts  (Pa.)  325,  holding  that 
504;  Smith  v.  Patton,  1  S.  &  R.(Pa.)8o;  this  mode  is  the  most  usual  and  in 
Bassler  v.  Niesly,  2  S.  &  R.  (Pa.)  352;  many  cases  the  preferable  mode  of 
Taylor  v.   Adams,   2    S.   &    R.   (Pa.)  procedure. 

534;  Brindle  v.  Mcllvaine,  7  S.  &  R.  In  Roddy  v.  Harah,  62  Pa.  St.  129, 
(Pa.)  345;  Peebles  v.  Reading,  8  S.  &  the  lower  court  said:  "A  conditional 
R.  (Pa.) 484;  Myers  v.  Black,  17  Pa.  St.  verdict  in  ejectment  is  the  means 
193;  Hall  v.  Holmes,  4  Pa.  St.  251;  whereby  a  court  and  jury,  together 
Shaw  v.  Bayard,  4  Pa.  St.  257;  Rem-  sitting  in  the  place  of  a  chancellor, 
ington  v.  Irwin,  14  Pa.  St.  143;  Pen-  work  out  through  common-law  forms 
nock  v  Freeman,  1  Watts  (Pa.)  401;  the  equities  of  panies  to  an  executory 
Deitzler  v.  Mishler,  37  Pa.  St.  82;  contract  for  the  purchase  and  sale  of 
Myers  v.  Black,  17  Pa.  St.  193;  Rankin  lands.  It  is  adequate  whenever  the 
v.  Simpson,  19  Pa.  Si.  471;  Dougan  v.  verdict  can  be  so  moulded  as  to  compre- 
Blocher,  24  Pa.  St.  28;  Allen  v.  Woods,  hend  and  enforce  all  the  equities.  But 
24  Pa.  St.  76;  McCue  v.  Johnston,  25  when,  by  the  machinery  of  an  equi- 
Pa.  St.  306;  Porter  v.  Dougherty,  25  table  ejectment,  the  whole  contract  can- 
Pa.  St.  405;  Sutter  v.  Ling,  25  Pa.  St.  not  be  enforced,  it  is  inadequate  and 
466;  Crow  v.  Crow,  29  Pa.  St.  216;  inapplicable.  It  is  a  substitute  for  a 
Williams  v.  Bentley,  29  Pa.  Si.  272;  bill  in  equity.  *  *  *  There  are 
Workman  v.  Guthrie,  29  Pa.  St.  495;  some  cases  where  payment  of  purchase 
Baum  v.  Dubois,  43  Pa.  St.  260;  Cor-  money  can  be  enforced  only  in  equity, 
son  v.  Mulvany,  49  Pa.  St.  88;  Thomp-  and  ejectment  will  not  lie." 
son  v.  Adams,  55  Pa.  St.  479;  Shirley  A  Contract  to  Exohange  Lands  may  be 
v.  Shirley,  59  Pa.  St.  267;  Rife  v.  enforced  by  ejectment.  Gordonier  v. 
Geyer,  59  Pa.  St.  393,  98  Am.  Dec.  351;  Billings,  77  Pa.  St.  498. 
Roddy  v.  Harah,  62  Pa.  St.  129;  Church  2.  Decamp  v.  Feay,  5  S.  &  R.  (Pa.) 
v.    Ruland,   64   Pa.   Si.   442;   Mussle-  323;    Jordan    v.   Cooper,   3    S.   &    R. 
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3.  Action  Substantially  Equitable  in  Character.  —  Where  a  common- 
law  action  is  brought  to  enforce  specific  performance,  it  is  regarded 
substantially  as  a  bill  in  equity,1  and  in  its  determination  the  court 
is  governed  by  the  well-known  equitable  principles  applied  by 
courts  of  equity  in  suits  for  specific  performance.2  Thus,  in  equi- 
table ejectment  to  enforce  specific  performance  it  is  a  matter  of 
sound  discretion  in  courts  to  grant  or  withhold  relief.8  The 
enforcement  of  specific  performance  by  ejectment  depends  upon 
the  equity  and  justness  of  the  case.4   Whenever  a  court  of  chancery 

(Pa.)  564;    Nicol   v.  Carr,  35   Pa.  St.  the  direction  of  the  court  may  mould 

381.  into  such  a  shape  as  to  do  substantial 

Ejectment  or  Covenant.  —  In  Love  v.  justice."    Carmalt  v.  Piatt,  7  Watts 

Jones,  4  Watts  (Pa.)  465,  the  court  said  (Pa.)  318. 

that   the   action  of  covenant  was  the  2.  Henderson  v.  Hays,  2  Watts  (Pa.) 

most  appropriate  and  definitive  remedy  148;    Devling  v.  Williamson,  9  Watts 

where,  in  affirmance   of  the  contract,  (Pa.)  311;    Seitzinger  v.    Ridgway,  9 

the  vendor  seeks  to  recover  unpaid  Watts  (Pa.)  496;  Larison  v.  Burt,  4  W. 

purchase  money.     The  court  pointed  &  S.  (Pa.)  27;  Witman  v.  Ely,  4  S.  & 

out  at  length  the  advantages  of  this  R.  (Pa.)  260;  Peebles  c.  Reading,  8  S. 

remedy  over  that  by  ejectment.  &  R.  (Pa.)  484;  Remington  v.  Irwin, 

1.  Brown  v.  Metz,  5  Watts  (Pa.)  164;  14  Pa.  St.  143;  Pennock  v.  Freeman,  1 
Seitzinger  v.  Ridgway,  9  Watts  (Pa.)  Watts  (Pa.)  401 ;  Workman  v.  Guthrie, 
496;  Peebles  v.  Reading,  8  S.  &  R.  (Pa.)  29  Pa.  St.  495;  Nicol  v.  Carr,  35  Pa. 
484;  Moore  v.  Small,  19  Pa.  St.  461;  St.  381;  Deitzler  v.  Mishler,  37  Pa.  St. 
Workman  v.  Guthrie,  29  Pa.  St.^495;  82;  Shirley  v.  Shirley,  59  Pa  St.  267; 
Deitzler  v.  Mishler,  37  Pa.  St!  82;  Piersol  v.  Neill,  63  Pa.  St.  420;  Sower 
Thompson  v.  Adams,  55  Pa.  St.  479;  r.  Weaver,  78  Pa.  St.  443;  Elbert  v. 
Treftz  v.  Pitts,  74  Pa.  St.  343;  Win-  O'Nell,  102  Pa.  St.  302;  Nicolls  v.  Mc- 
penny  v.  Win  penny,  92  Pa.  St.  440;  Donald,  101  Pa.  St.  514;  Reno  v.  Moss, 
Connolly  v.  Miller,  95  Pa.  St.  513;  120  Pa.  St.  49;  Dwyer  v.  Wright,  14 
Reno  v.  Moss,  120  Pa.  St.  49;  Riel  Pa.  Co.  Ct.  406;  Wetherill  1/.  Wetherill, 
v.  Gannon,  161  Pa.  St.  289;  Stevens  1  Am.  L.  Reg.  637. 
v.  Church,  8  Phila.  (Pa,)  642;  Dwyer  v.  Ejectment  may  be  sustained  to  en- 
Wright,  14  Pa.  Co.  Ct.  406;  Snyder  v.  force  an  equity,  but  only  as  a  substi- 
Beidleman,  8  Luz.  Leg.  Reg.  (Pa.)  261;  tute  for  a  bill,  subject  10  all  those  con- 
Galloway  v.  Home,  2  Del  Co.  Rep.  siderations  by  which  a  claim  to  have 
(Pa.)  515;  Jordan  v.  Cooper,  3  S.  &  R.  the  land  itself  may  be  defeated  Pen- 
(Pa.)  564.  nock  v.  Freeman,  1  Watts  (Pa.)  401. 

An  Action  of  Ejectment  in  This  Class  of  3.  Dwyer  v.  Wright,  14  Pa.  Co.  Ct. 
Cases  cannot  with  strict  propriety  be  406.  affirmed  \bi  Pa.  St.  405.  See  gen- 
regarded  as  founded  upon  the  same  erally  supra,  II.  2.  Discretionary  Char- 
basis  or  brought  with  the  same  view  octet. 

as  at  common  law.     Il  must  be  borne  Strict  Proof  Required.  —  The  plaintiff 

in  mind  that  the  purpose  for  which  this  will  be  required  to  furnish  strict  proof 

ejectment  is   brought  is  not  such  as  of  his  case.     Wetherill  v.  Wetherill,  1 

would  have  permitted  its  maintenance  Am.  L.  Reg.  637;  Greenlee  v.  Green- 

at  common  law.     It  is  used   merely  lee,  22  Pa.  St.  225. 

from  necessity,  as  a  substitute  for  a  4.  Remington  v.  Irwin,   14  Pa.   St. 

bill  in  equity,  to  obtain,  in  effect,   a  143;  Henderson  v.  Hays.  2  Watts  (Pa.) 

specific  performance  of  the  contract  for  148;    Pennock   v.    Freeman,    I    Watts 

the  purchase  of  lands.     Seitzinger  v.  (Pa.)  401;  Deitzler  v.   Mishler,  37  Pa. 

Ridgway,  9  Watts  (Pa.)  496.  St.  82;  Peebles  v.  Reading,  8  S.  &  R. 

A    verdict    for    the   plaintiff   in   an  (Pa.)  484. 

equitable  ejectment  is  equivalent  to  a  "This  is  as   truly   the   rule   in   an 

decree  for  specific  performance  by  the  equitable  ejectment  as  it  is  in  a  bill  in 

defendant.     Elbert  v.  O'Neil,  102  Pa.  chancery,  as  already  said.     I  need  not 

St.  302.  quote  the  language  of  judges  to  prove 

"  The  ejectment  is  in  the  nature  of  a  this.     I    will    simply    cite    the    cases 

bill  in  chancery,  which  the  jury  under  which  rule  it,  viz.:     Peebles  v.  Read- 
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would  decree  a  conveyance  a  recovery  may  be  had  in  ejectment.1 
The  case  is  to  be  determined  with  reference  to  the  condition  of  the 
parties  at  the  time  of  the  judgment  rather  than  at  the  time  of  the 
suit.*  The  defendant  may  have  affirmative  relief  by  means  of 
equitable  terms  imposed  upon  the  plaintiff.3  A  new  trial  will 
not  be  granted  to  a  plaintiff  in  ejectment  where  the  contract  upon 
which  the  ejectment  was  brought  is  not  such  as  a  court  of  equity 
would  enforce,  although  the  jury  found  against  the  plaintiff  on 
other  counts.4  The  verdict  and  judgment  in  ejectment  to  enforce 
specific  performance  are  as  conclusive  as  a  decree  in  equity.5  Suc- 
cessive ejectments  cannot  be  maintained  as  at  common  law,  but 
one  verdict  and  judgment  are  conclusive;6  and  this  rule  is  now 

ing,  8  S.  &  R.  (Pa.)  484;  Tyson  v.  Pass-  shall  not  be  enforced  until  the  plaintiff 

more,  2Pa.  St.  122;  Brawdyv.  Brawdy,  executes    and    files    a    proper   deed. 

7  Pa.  St.  158;  Greenlee  v.  Greenlee,  22  Lauer  v.  Lee,  42  Pa.  St.  T65. 

Pa.  St.  225;  Dougan  v.  Blocher,  24  Pa.  4.  Galloway  v.   Home,   2   Del.   Co. 

St.  28.   There  are  numerous  other  cases  Rep.  (Pa.)  515. 

iterating  the  same  doctrine."    Piersol  5.  Treftz  v.    Pitts,   74  Pa.  St.  343; 

v.  Neill,  63  Pa.  St.  426.  Winpenny  v.  Winpenny,  92  Pa.  St.  440. 

1.  Rife  v.  Geyer,  59  Pa.  St.  393,  98  A  Purchaser  Pendente  Lite  is  con- 
Am.  Dec.  351;  Peebles  v.  Reading,  8  eluded  by  (he  verdict  and  judgment. 
S.  &  R.  (Pa.)  484.  Bolin  v.  Connelly,  73  Pa.  St.  336. 

3.  Devling  v.  Williamson,  9  Watls  6.  One  Verdlot  and  Judgment  Conolnsive. 

(Pa.)  311;  Markley  v.  Swartzlander,  8  — One    verdict   and  judgment   in   an 

W.  &  S.  (Pa.)  172.  action  of  ejectment  brought  lo  compel 

"  The  proceeding  is  in  the  nature  of  the  specific  execution  of  articles  of 
a  bill  in  chancery,  and  the  situation  of  agreement  for  the  purchase  and  sale 
the  parties  at  the  time  of  the  decree,  of  land  are  conclusive  between  the  par- 
and  not  at  the  commencement  of  the  ties,  and  a  bar  to  any  subsequent 
suit,"  furnishes  the  rule  of  decision,  action,  the  action  in  such  case  being  re- 
Shaw  v.  Bayard,  4  Pa.  St.  257.  garded  as  a  bill  in  equity,  and  not  as 

3.  Compensation  May  Be   Allowed   in  a  possessory  action   at  common  law. 

Ejectment  by  a  verdict  for  the  plaintiff  Seitzinger  v.  Ridgwav,  9  Watts  (Pa.) 

subject  to  the  condition  of  his  not  en-  496;  Amick  v.  Oyler,  25  Pa.  St.  506. 

forcing  the  judgment  until  he  has  paid  "At  a  very  early  date  resort  was  had 

a  certain  sum  of  money  ascertained  by  in  Pennsylvania  to  the  action  of  eject- 

the  jury.     Larison  v,  Burt,  4  W.  &  S.  ment  as  a  remedy  for  the  enforcement 

(Pa.)  27.  of  equitable  rights  in   respect  to  real 

The  Defendant  in  Ejectment  May  Have  estate.     This  was  a  necessity,  as  has 

a  Specific  Performance  of  a  contract  bind-  been  frequently  said,  growing  out  of 

ing  the  plaintiff  to  convey  to  the  de-  the  want  of  a  court  of  chancery,  or  the 

fend  int.     Rankin  v.  Simpson,  19  Pa.  possession  by  the  common-law  courts 

St.  471.  of  such  equitable  jurisdiction  as  has 

Upon  payment  in  compliance  with  since  been  conferred  upon  them.     But, 

the  conditions  ot  the  verdict  the  de-  although  it   was  broadly  declared  in 

fendant  is  entitled  to  an  order  requir-  Peebles  v.  Reading,  8  S.  &  R.  (Pa.)  484, 

ing  the  plaintiff  to  execute  the  deed,  that  wherever  chancery  would  execute 

Risl  v.  Gannon,  161  Pa.  St.  289,  34  W.  a   trust  or  decree  a  conveyance,  the 

N.  C.  (Pa  )  444;    Evans  v.  Yost,  2  L.  courts    of  this  state,    by    tne  instru- 

T.  N.  S.  (Pa.)  235.     And  the  court,  in  mentality  of  a  jury,  would  direct  a  re- 

the  exercise  of  its  chancery   powers,  covery   in  ejectment,  it  was  not  until 

will   compel   the    plaintiff    to  convey  the  announcement  of  the  judgment  in 

the  title  or  to  do  equity.     Hamm  v.  Seitzinger  v.   Ridgway,  9  Watts  (Pa.) 

Beaver,  1  Grant  Cas.  (Pa.)  448.  496,    that    the   true  character  of  the 

The  judgm»n    entered   upon  a  con-  action  when  employed  as  an  equitable 

ditional    verdict    for    the   plaintiff  in  remedy   was    fully   understood.    The 

ejectment   to  enforce  the  payment  of  point  actually  decided  in  the  latter  case 

purchase  money  may  provide  that  it  was  that  one  verdict  and  judgment  in 
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expressly  declared  by  statute.1 

4.  Effect  of  Grant  of  Equity  Jurisdiction.  —  By  statute  full  equity 
jurisdiction  has  been  conferred  upon  the  courts  of  Pennsylvania, 
and  in  consequence  a  bill  in  equity  for  specific  performance  may 

now  be  maintained.*  But  this  grant  of  equity  jurisdiction  has 
not  taken  away  the  common-law  remedies  for  obtaining  specific 
performance,8  because  it  is  not  provided  as  a  specific  statutory 
remedy  for  obtaining  specific  performance.4     Accordingly,  the 

an  equitable  ejectment  was  conclusive  Appeal,  84  Pa.  St.  270;  Smaltz's  Ap- 

as  to  the  title,  but  the  reasoning  upon  peal,  99  Pa.  St.  310;  Backus's  Appeal, 

which  that  decision  was  based  proved  58  Pa.  St.  186;  Shafer's  Appeal,   no 

that  such  judgment  has  all  the  con-  Pa.  St.  382;  Cornwall,  etc.,  R.  Co.'s 

clusiveness  of  a  decree  in  chancery  as  Appeal,  125   Pa.   St.  232;  Muirhead  v. 

to  every  other  matter  litigated.     This  Clabby,  7  Phila.  (Pa.)  345;  Nestel  p. 

is  a  legitimate  result  of  the  substitution  Knickerbocker  L.   Ins.   Co.,  12   Phila. 

of  the  common-law  action  for  a  bill  in  (Pa.) 477,  34  Leg.  Int.  (Pa.)  240;  Dalzell 

equity."  German-American  Title,  etc.,  v.  Crawford,  1  Pars.  Eq.  Cas.  (Pa)  37; 

Co.  v.  Shallcross,  147  Pa.  St.  494.  Parrish   v.   Koons,    1    Pars.    Eq.  Cas. 

A  judgment  by  confession,    in   an  (Pa.)  79. 

action  of  ejectment  to  enforce  specific  S.  Corson  v.  Mulvany,  49  Pa.  St.  88, 

performance,  to  be  released  upon  the  88  Am.  Dec.  485;  Church  v.  Ruland, 

payment  of  a  certain  sum  on  or  before  64  Pa.  St.  432;  Naftzinger  v.  Roth,  93 

a  day  fixed,  is  conclusive  between  the  Pa.  St.  443;  Galloway  v.  Home,  2  Del. 

parties,  and  a  bar  to  a  second  action  of  Co.  Rep.  (Pa.)  515. 

ejectment.     Dwyer  v.  Wright,  14  Pa.  In  Church  v.  Ruland,  64  Pa.  St.  441, 

Co.  Ct.  406,  affirmed  162  Pa.  St.  405;  Sharswood,    J.,  said:    "  It  cannot  be 

Wafers  v.  Bates,  44  Pa.  St.  473.  maintained,  at  this  late  day,  that  the 

Bights  of  Vendee  After  Recovery  by  effect  of    investing    the    courts    with 

Vendor.  —  In  Love  v.  Jones,  4  Watts  separate  equity  powers,  to  be  exercised 

(Pa.}  465,   the   court  said   that  it   had  according  to  the  mode  of  proceeding 

never  been  decided  that  the  recovery  in  use  in  the  English  Court  of  Chan- 

of  the  possession   of  the  land  by  the  eery,  was  to  divest  them  of  any  part 

vendor  in  an  ejectment,  on  account  of  of  the  jurisdiction  before  possessed  by 

the  failure  of  the  vendee  to  pay  in  all  them  to  afford  the  same  relief  through 

of  the  purchase  money  as   it  became  common-law  forms.     Equity  is  still  as 

payable,  deprived  the  vendee  forever  much  a  part  of  the  law  of  Pennsylvania 

after  of  all  right   to   tender  what   re-  as  it  was  in  1787,  when  Chief  Justice 

mained  unpaid  of  the  purchase  money,  McKean  so  declared  it  to  be  in  Pollard 

and    thereupon  to  demand  possession  v.  Shaaffer,  1  DalL  (Pa.)  210;  Lehr  v. 

of  the  land  again.     See  also  Mitchell  v.  Beaver,    8    W.   &  S.   (Pa.)   106.     The 

Dr  Roche,  1  Yeates  (Pa.)  13.  action  of  ejectment  may  still  be  em- 

1.  Paull  v.  Oliphant,  14  Pa.  St.  342;  ployed  as  a  remedy  to  compel  the 
Amick  v.  Oyler,  25  Pa.  St.  506;  Bolin  specific  performance  of  a  contract  for 
v.  Connelly,  73  Pa.  St.  336:  Treftz  v.  the  sale  of  land,  or  to  enforce  a  trust 
Pitts,  74  Pa.  St.  343;  Winpenny  v.  Win-  in  regard  to  it.  Every  volume  of  re- 
penny,  92  Pa.  St.  440;  Stevens  v.  Church,  ports  since  1836  abounds  with  the  evi- 
8  Phila.  (Pa.)  642;  Dwyer  v.  Wright,  dence  of  this  in  the  determination  of 
14  Pa.  Co.  Ct.  406.  See  also  Meyers  numerous  cases  in  which  it  has  been 
v.  Hill,  46  Pa.  St.  9.  silently  assumed.  Besides,  it  was  ex- 
Exception    to    Statutory    Rule.  —  The  pressly    so    decided    in    Aycinena  r. 

statute  only  applies  to  actions  founded  Pedes,  6  W.  &  S.  (Pa.)  257;  Biddle  v. 
on  the  contract,  and  does  not  apply  Moore,  3  Pa.  St.  161,  and  Corson 
where  the  purchase  money  has  been  v.  Mulvany,  49  Pa.  St.  88;  so  that  if 
paid  by  the  vendee  before  the  action  any  point  is  ever  to  be  considered  corn- 
was  instituted.  Paull  v.  Oliphant,  14  pletely  at  rest,  it  is  this.*' 
Pa.  St.  342.  4.  The  Pennsylvania  statute  of  1806, 

2.  Williams  v.  Leech,  28  Pa.  St.  89;  providing  that  when  a  statutory  remedy 
Bickley  v.  Biddle,  33  Pa.  St.  276;  is  given  it  must  be  pursued,  does  not 
Herdic's  Appeal,  58  Pa.  St.  2H ;  Wiley's  make   the   statutory   grant  of    equity 
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remedies  by  ejectment  and  by  bill  in  equity  to  compel  the  specific 
performance  of  a  contract  to  convey  real  estate  are  concurrent,1 
except  in  the  case  of  a  contract  of  a  decedent,  in  which  case  the 
specific  statutory  remedy  by  proceedings  in  the  Orphans'  Court 
is  exclusive  and  takes  away  the  right  to  maintain  ejectment.2 
The  rule  that  a  bill  for  specific  performance  will  not  be  enter- 
tained where  there  is  an  adequate  remedy  at  law  is  enforced 
somewhat  strictly  in  Pennsylvania,8  and  as  a  consequence  in  some 
cases  it  is  held  that  a  bill  will  not  lie,  though  in  other  states  it 
would  be  entertained  without  question.  Thus  a  vendor  of  lands 
cannot  maintain  a  bill  for  specific  performance  simply  to  obtain 
payment  of  the  purchase  money,  his  common-law  remedies  being 
regarded  as  adequate.4 

5.  Parties  —  a.  Who  May  Maintain.  —  The  vendor  of  lands 
may  maintain  ejectment  to  enforce  against  the  vendee,  by  means 
of  a  conditional  verdict,  payment  of  the  purchase  money,5  pro- 
powers  to  Courts  of  Common  Pleas  v.  Burt,  4  W.  &  S.  (Pa.)  27;  Markley 
take  away  the  remedy  by  a  common-  v.  Swartzlander,  8  W.  &  S.  (Pa.)  172; 
law  action  of  ejectment  for  specific  per-  Creigh  v.  Shatto,  9  W.  &  S.  (Pa.)  82; 
formance,  as  the  law  refers  to  specific  Nagle  v.  Patterson,  2  P.  &  W.  (Pa.) 
remedies  given  for  special  cases.  Cor*  504;  Hall  v.  Holmes.  4  Pa.  St.  251; 
son  v,  Mulvany,  49  Pa.  St.  88.  Shaw  v.  Bayard,  4  Pa.  St.  257;  Allen 

1.  Galloway  v.  Home,  2  Del.  Co.  v.  Woods,  24  Pa.  St.  76;  Crow  v.  Crow, 
Rep.  (Pa.)  515.  29  Pa.  St.  216;  Bradley  v.  O'Donnell, 

2.  Myers  %  Black,  17  Pa.  St.  193;  40  Pa.  St.  479;  Lauer  v.  Lee,  42  Pa. 
Porter  v.  Dougherty,  25  Pa  Si.  405;  St.  165;  Waters  v.  Bates,  44  Pa.  St.  473; 
Thompson  v.  Adams,  55  Pa.  St.  Erwin  v.  Myers,  46  Pa.  St.  96:  Haslett 
479;  Mussleman's  Appeal,  65  Pa.  St.  v.  Foster,  46  Pa.  St.  471;  Roberts  v. 
480;  Bell's  Appeal,  71  Pa.  St.  465.  See  Otr,  56  Pa.  St.  176;  Piersol  v.  Neill,  63 
generally  infra,  XVII.  Statutory  Pro-  Pa.  St.  420;  Napier  v.  Darlington,  70 
ceedin°s  to  Enforce  Contracts  of  Decedents.     Pa.  St.  64;  West  Hickory  Min.  Assoc. 

3.  Smaltz's  Appeal,  99  Pa.  St.  310;  v.  Reed,  80  Pa.  St.  38;  Connolly  v. 
Kauff man's  Appeal.  55  Pa.  St.  383;  Miller,  95  Pa.  St.  5T3;  Eichelberger 
Dech's  Appeal,  57  Pa.  St.  467;  Nestel  v.  Gitt,  104  Pa.  St.  64;  Nelson  v.  Nei- 
v.  Knickerbocker  L.  Ins.  Co.,  12  Phila.  son,  117  Pa.  St.  278;  Hess  v.  Calender, 
(Pa.)  477,  34  Leg.  Int.  (Pa.)  240.  120  Pa.  St.  138;  Brown  v.  Devitt,  131 

4.  Smaltz's  Appeal,  99  Pa.  St.  310;  Pa.  St.  455;  Riel  v.  Gannon,  161  Pa. 
Kauff  man's  Appeal,  55  Pa.  St.  383;  St.  289;  Bender  v.  Luckenbach,  162 
Dech's  Appeal,  57  Pa.  St.  467.  Pa.  St.  18;  Hamm  v.  Beaver,  1  Grant 

When  Vendor  May  Maintain  Bill. —  Cas.  (Pa.)  448;  Heath  v.  Gardner,  10 

The    vendor  may  maintain   a   bill   in  W.  N.  C.  (Pa.)  495;  Evans  v.  Yost,  2 

equity  for  specific  performance  where  L.  T.  N.  S.  (Pa.)  235;  Price  v.  Ho  wells, 

hi3   contract  stands    in    need    of    the  3  L.  T.  N.  S.  (Pa.)  41;  Jones  z/.  Langton, 

specific  relief  which  a  court  of  equity  2  York  Leg.  Rec.  (Pa.)  240. 

alons  can  furnish;  but  if   the   decree  Ejectment  is  occasionally  brought  by 

sought  is  for  the  payment  of  money  the  vendor  against  the  vendee  for  the 

only,  it  does  not  fall  under  the  head  of  purpose  of  enforcing  the  performance 

relief   where  a   recovery  of  damages  of  a  mere  personal  obligation  to  pay 

would  be  an  adequate  remedy.    Kauff-  the  purchase  money  arising  from  the 

man's  Appeal,  55  Pa.  St.  383.  contract  (where  the  vendee  has  been 

5.  Mitchell  v.  De  Roche,  1  Yeates  put  into  possession  under  the  contract 
(Pa.)  12;  Marlin  v.  Willink,  7  S.  &  R.  without  his  having  paid  it)  or,  upon 
(Pa.)  297;  Richardson  v.  Kuhn,  6  his  failure  to  pay,  of  compelling  him 
Watts  (Pa.)  299;  Carmalt  v.  Piatt,  7  to  give  up  the  possession  again  to 
Watts  (Pa.)  3T8:  Devling  v.  William-  the  vendor.  Seitzinger  v.  Ridgway,  9 
son,  9  Watts  (Pa.)  311;  Seitzinger  v.  Watts  (Pa.)  496. 

Ridgway,  9  Watts  (Pa.)  496;  Larison        Defective  Title  of  Plaintiff.  —  If  the 
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vided  the  vendee  has  been  placed  in  possession,1  and  provided 
also  the  vendor  has  not  made  an  absolute  conveyance  to  the 
vendee.2  The  ejectment  must  be  brought  "by  the  holder  of  the 
legal  title,  in  order  to  command  a  verdict  against  the  equity  of 
the  purchaser.3  The  vendor  may  even  hold  the  legal  title  and 
yet  not  be  able  to  use  it  to  enforce  payment.4  The  personal 
representatives  of  a  deceased  vendor  may  maintain  ejectment  in 
their  own  names  to  enforce  the  payment  of  purchase  money  due 
on  a  contract  for  the  sale  of  land.*  A  person  who  takes  a  con- 
plaintiff  can  make  title  to  one-half  ments  as  a  consideration  for  a  convey- 
only  of  the  land  sold,  the  defendant  ance,  where  the  conveyance  was  made 
may  elect  to  take  it,  and  will  be  en-  absolutely  and  not  upon  condition  of 
tilled  to  a  verdict,  if  he  has  paid  one-  performance.  Krebs  v.  Stroub,  116 
half   of    Ibe    purchase    money,    with  Pa.  St.  405. 

interest;  and  if  he  has  paid  less  than        The  theory  on  which  this  equitable 

half,  the  plaintiff  will  be  entitled  to  a  ejectment  is  founded  is  that  the  vendor 
verdict  to  be  released  on  payment  of    may  thus  use  his  legal  title  to  enforce 

that  portion  which  still  remains  un-  payment  of  the  purchase  money  due 

paid.     Erwin  v.  Myers,  46  Pa.  St.  96.  to  him  as  long  as  he  retains  a  lien  upon 

If  the  vendor  cannot  make  such  title  that  title,  but  when  he  parts  with  it  or 

as  the  vendee  is  bound  to  accept,  he  loses  his  lien  be  can  no  longer  resort 

must  refund  what  has  been  paid  and  to  this  action.     Wheeling,  etc.,  R.  Co. 

bring  ejectment,  whereupon  the  vendee  v.  Gourley,  99  Pa.  St.  171. 
must  either  pay  the  agreed  purchase        Where  a  lien  for  the  purchase  money 

money  or  surrender  possession.    Nicol  is  reserved  in  the  deed  of  conveyance 

v.  Carr,  35  Pa.  St.  381.  the  vendor  may  maintain  an  equitable 

1.  Vendee  Hot  in  Possession.  —  Where  ejectment  to  enforce  it.     Eichelberger 

the  vendee   has  not  received  or  taken  v.  Gitt,  104  Pa.  St.  64. 
possession  of  the  land,  and  the  vendor        3.  Thompson  v.   Adams,  55  Pa.  St. 

is  desirous  of  having  the  contract  ful-  479;  Wheeling,  etc.,  R.  Co.  v.  Gourley, 

filled,  he  has  no  means  of  enforcing  a  99  Pa.  St.  171;  Krebs  v.  Stroub,   116 

specific  performance  of  it  by  the  vendee  Pa.  St.  405. 

except   by  a  personal   action   against        4.  A  vendor  of  land  having  by  his 

him  for  a  breach  of  the  contract  in  not  agreement  covenanted  to  convey  upon 

having  paid  the  purchase  money  ac-  the  payment  of  a  certain  portion  of  the 

cording   to  the  tenor  or  effect  of  it.  purchase  money,  and  that  portion  hav- 

Seitzinger  v.   Ridgway,  9  Watts  (Pa.)  ing    been    paid,   he  cannot  maintain 

496.  ejectment  against  the  vendee  to  com* 

9.  Necessity  of  Retaining  Legal  Title  pel  the  payment  of  the  residue  of  the 
or  Lien.  —  A  vendor  under  articles  of  purchase  money,  although  he  still  re- 
agreement  who  has  parted  with  the  tains  the  legal  title.  Brown  v.  Metz, 
legal  title  to  the  land  and  who  has  5  Watts  (Pa.)  164,  wherein  Gibson,  C. 
neither  possession  nor  the  right  of  pos-  J.,  said:  "  It  may  be  affirmed  that  the 
session  cannot  bring  an  action  of  vendee  has  a  right  to  control  the  legal 
equitable  ejectment  to  enforce  the  pay-  title  wherever  he  has  a  right  by  the 
ment  of  the  purchase  money.  Wheel-  contract  to  call  for  a  conveyance  of  it, 
ing,  etc.,  R.  Co.  v.  Gourley,  99  Pa.  St.  and  that  he  may  not  be  dispossessed 
171;  Thompson  ».  Adams,  55  Pa.  St.  by  means  of  it,  where  it  is  in  every  re- 
479.  spect  but  a  formal  surrender  of  it,  his 

Where  a  vendee   under  articles  of  own.      The    vendor    may    put    it    in 

agreement  purchases  the  vendor's  re-  motion  where  he  has  a  lien  on  it,  but 

maining    interest    in   the    land    at    a  not  to  enforce  the  payment  of  purchase 

sheriff's  sale,  the  vendor  cannot  main-  money  for  which  it  was  not  retained  as 

tain  ejectment  to  enforce  payment  of  security."    Approved  in  Wheeling,  etc., 

the  unpaid  purchase  money.     Garrard  R.  Co.  v.  Gourley,  99  Pa.  St.  171. 
v.  Lantz,  12  Pa.  St.  186.  5.  West  Hickory  Min.  Assoc,  v.  Reed, 

Ejectment  will  not  lie  to  enforce  the  80  Pa.  St.  38,  decided  under  Act  Pa. 

performance  of  a  contract  to  deliver  April  9,  1849. 
certain  articles  and  make  certain  pay-        The  executor  of  a  deceased  vendor 
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veyance  of  the  legal  title  to  land  with  knowledge  that  his  grantor 
has  agreed  to  sell  it  to  another  person  may  maintain  ejectment 
against  such  person  in  possession  to  recover  either  the  possession 
or  the  balance  of  the  purchase  money,  and  such  an  ejectment  is 
an  equitable  one.1  A  vendee  may  maintain  ejectment  against 
his  vendor  to  enforce  the  specific  performance  of  the  latter's  con- 
tract to  convey  wherever  a  court  of  equity  would  sustain  such  a 
bill.9  The  heirs  of  a  deceased  vendee  may  maintain  an  equitable 
ejectment.3  But  the  widow  and  heirs  of  a  deceased  vendee  can- 
not join  as  plaintiffs  in  ejectment.4  The  joining  as  parties  plain- 
tiff of  one  or  more  persons  in  whom  no  title  is  shown  is  not 
material.5 

b.  Against  Whom  Maintainable.  —  Equitable  ejectment  by 
a  vendor  must  be  brought  against  the  purchaser  himself  or  some 
one  representing  his  title.*  A  vendor  cannot  enforce  perform- 
ance of  an  entire  contract  by  ejectment  against  a  tenant  of  a 
single  field  or  room,  since  the  latter  does  not  represent  the  ven- 
dee. The  action  must  be  directly  against  the  vendee.7  Where 
the  vendee  is  dead,  ejectment  to  compel  specific  performance  of 
his  contract  to  purchase  must  be  brought  against  the  heir  and  not 
against  the  personal  representative.8  When  the  original  vendee 
has  sold  his  interest  and  is  out  of  possession,  an  ejectment  for 

has  the  right  to  be  substituted  as  plain-  leased  on  the  delivery  of  a  deed.    Mea- 

tiff  in  an  equitable  ejectment  for  the  son  v.  Kaine,  63  Pa.  St.  335. 

purchase  price  brought  by  the  heirs  3.  Heft  v.  McGill,  3  Pa.  St.  256. 

against  the  vendee.    Bender  v.  Lucken-  4.  Dwyer  v.  Wright,  14  Pa.  Co.  Ct. 

bach,  162  Pa.  St.  18.  406;  Pringle  v.  Gaw,  5  S.  &   R.  (Pa.) 

1.  Riel  v.  Gannon,  161  Pa.  St.  280.  536;  Gourley  v.  Kinley,  66  Pa.  St.  271. 

9.  Campbell  v.  Spencer,  2  Binn.  (Pa.)  5.  Dixon  v.  Oliver, j  Watts  (Pa.)  509. 

129;   Minsker  v.    Morrison,   2   Yeates  6.  Thompson  v.  Adams,  55  Pa.  St. 

(Pa.)344;  Gore  v.  Kinney,  10  Watts  (Pa.)  479. 

139;  inman  v.  Kutz,  10  Watts  (Pa.)  90;  7.  Davidson  v.  Barclay,  63  Pa.  St. 

Zeigler  v.  Houtz,  1  W.  &  S.  (Pa.)  533;  406. 

Smith  v.  Patton,  1  S.  &  R.  (Pa.)  80;  Tay-  8.  The  interesl  of  the  purchaser  is 

lor  v.   Adams,   2  S.   &  R.  (Pa.)   534;  realty  and  is  represented  by  his  heir 

Vincent  v.  Huff,  4  S.  &  R.  (Pa.)  298;  and  not  by  his  administrator.    Thorn p- 

Brindle  v.  Mcllvaine,  7  S.  sl  R.  (Pa)  son  r.  Adams,  55  Pa.  St.  479,  the  court 

345;  Baum  v.  Dubois,  43  Pa.  St.  260;  saying:  ''The  Act  of  9th  April,  1849 

Shirley  z/.  Shirley,  59  Pa.  St.  267;  Mulli-  (Bright.  Purd.  1861,  367).  applies  only 

ken  v.  Graham,  72  Pa.  St.  484;  Nicolls  to  the  executor  or  administrator  of  the 

v.  McDonald,  101  Pa.  St.  514;  Elbert  v.  vendor,  and  is  founded  in  the  principle 

O'Neil,  102  Pa.  St.  302;  Reno  v.  Moss,  that,  as  to  the  vendor,  the  land  19  con- 

120  Pa.  St.  49;  Dwyer  v.  Wright,  162  Pa.  vertei  by  the  sale  into  personalty,  and 

St.  405;  Hawn  v.  Norris,  4  Binn.  (Pa.)  the  purchase  money  is  therefore  assets 

77;  Henderson  v.  Hays,  2  Watts  (Pa.)  in  the  hands  of  his  personal  representa- 

150;  Stein  v.  North,  3  Yeates  (Pa.)  324;  tive.     The  executor  or  administrator 

Harris  v.  Bell,  10  S.  &  R.  (Pa.)  39;  Gallo-  having  a  right  to  sue  for  and  receive 

way  v.  Home,  2  Del.  Co.  Rep.  (Pa.)  515;  the  purchase    money,  the   legislature 

Tyson  v.  Passmore,   2  Pa.  St.  122,  44  added  the  remedy  against  the  land  to 

Am.  Dec.   181;  Brawdy  v.  Brawdy,  7  make  his  pursuit  more  effective.     But 

Pa.  St.   158;  Irvine  v.   M'Cullough,  1  there  is  no  reason  why  the  ejectment 

Pittsb.  (Pa.)  433.  should  be  against  the  personal  repre- 

Where  the  contract  is  in  writing  the  sentative  of  the  vendee  who  does  not 

vendee  may  maintain  ejectment  and  represent  the  real  estate  descending  to 

have  a  conditional   verdict  to  be  re-  the  heirs." 
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unpaid  purchase  money  should  be  brought  against  the  persons  in 
possession. l  A  creditor  of  the  vendee  has  no  right  to  appear  in 
an  action  of  ejectment  for  specific  performance  brought  by  the 
holder  of  the  legal  title  so  as  to  protect  his  interests.* 

6.  Process.  —  Actual  notice  to  the  defendant  is  essential  in 
ejectment  by  a  vendor  against  a  vendee  for  unoccupied  lands.* 

7.  Pleading.  —  The  general  rules  of  common-law  pleading  appli- 
cable to  the  form  of  action  adopted  are  of  course  applicable 
here.4  Where  the  common-law  forms  are  inadequate  to  reach 
the  equity  of  the  case,  the  courts  will  permit  a  declaration  or  plea 
framed  to  suit  the  particular  circumstances  of  the  case.5  A  dec- 
laration in  case  to  compel  specific  performance  should  state  such 
facts  as  would  be  sufficient  to  induce  a  chancellor  to  decree  spe- 
cific performance.  This  may  be  coupled  with  other  counts  for 
damages  for  breach  of  the  contract.6 

Variance.  —  There  must  be  no  variance  between  the  description 
in  the  declaration  and  the  description  proved  in  the  evidence.7 

Aider  by  Verdiot.  —  A  declaration  containing  in  substance  all  the 
essentials  of  a  good  cause  of  action  is  sufficient  after  verdict, 
although  it  would  have  been  bad  if  objection  had  been  made 
upon  the  trial.  Thus,  if  the  time  of  the  tender  is  laid  under  a 
scilicet,  or  is  insensible  or  impossible,  it  will  be  cured  by  a  verdict.8 

1.  Price  v.  Howclls,  3  L.  T.  N.  S.  J.,  said:  "  We  may  do  as  has  been 
(Pa.)  41.  done  in  other  cases  where  the  forms  of 

2.  Phinney  v.  Timmins,  1  C.  PI.  the  common  law  were  inadequate  to 
Rep.  (Pa.)  2.  the  occasion;  we  may  frame  a  declara- 

3.  Haslett  v.  Foster,  46  Pa.  St.  471,  tion  suited  to  the  circumstances  of  ihe 
construing  Acts  of  April  14,  1851,  and  case.  In  the  first  place,  set  forth  ihe 
April  13,  1858.  covenants  according  to  the  articles  of 

The  Bole  and  Advertisement  Required  agreement,  and  then  show  the  altera- 
by  the  Act  of  1851  must  contain  a  tions  which  had  been  made  by  the  con- 
description  of  the  premises  for  which  sent  of  the  parties.  That  equity  is 
the  ejectment  is  brought,  and  it  must  part  of  the  law  of  Pennsylvania  has 
also  appear  that  the  defendant  had  never  been  doubted;  and  that  the  de- 
notice  in  fact  of  the  suit  in  time  to  ap-  fendant  may  put  in  a  plea  founded 
pear  and  defend  it.  Roberts  v.  Orr,  56  upon  equity  only  is  equally  clear. 
Pa.  St.  176.  *    *    *    If  the  defendant,  then,  may 

4.  See  articles  Assumpsit,  vol.  2,  p.  plead  on  principles  of  equity,  why 
987;  Covenant,  vol.  5,  p.  342;  Eject-  should  not  the  same  indulgence  be  ex- 
ment,  vol.  7,  p.  260;  Trespass  on  the  tended  to  the  plaintiff?  We  have  never 
Case.  suffered  ourselves,  indeed,  to  depart 

5.  Seitzinger  v.  Ridgway,  9  Watts  altogether  from  the  forms  of  law,  for 
(Pa.)  406,  citing  Pollard  v.  Shaaffer,  1  I  believe  it  has  not  been  supposed  that 
Dill.  (Pa.)  214;  Lang  v.  Keppele,  1  our  courts  could  take  cognizance  of  a 
Binn.  (Pa.)  123;  Murray  v.  William-  bill  for  the  specific  execution  of  an 
son,  3  Binn.  (Pa.)  135,  and  Jordan  v.  agreement.  But  when  the  object  is  to 
Cooper,  3  S.  &  R.  (Pa.)  578.  recover  debt,  or  damages,  there  is  no 

Adapting  Common-Law  Forms  to  Cir-  reason  why  the  usual  form  should  not 

onmstanoes  of  Case.  —  Where  a  vendor  be  somewhat  relaxed,  in  order  to  reach 

seeks  to  enforce  specific  performance  the  equity  of  the  case.1' 

of   bis  contract,  he  may  sue  in  cove-  6.  Irvine  v.  Bull,  7  Watts  (Pa.)  325. 

nant  and  frame  his  declaration  upon  7.  Shaw  v.  Bayard,  4  Pa.  St.  257. 

the  special  circumstances  of  the  case.  8.  Irvine  v.  Bull,  7  Watts  (Pa.)  323, 

Jordan  v.  Cooper,  3  S.  &  R.  (Pa.)  564,  wherein  it  was  said:  "  The  additional 

wherein  the  couit,  per  Tilghman,  C.  count,  on  which  it  was  intended  to  ask 
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Separate  Ejectments  for  Different  Traeta.  —  Where  several  tracts  of  land 
are  sold  by  the  same  contract,  separate  ejectments  for  each  tract 
may  be  maintained  to  enforce  specific  performance.1 

8.  Bringing  Deed  or  Purchase  Money  into  Court.  —  In  ejectment 
by  a  vendor  to  enforce  payment  of  the  purchase  money  it  is 
sufficient  if  the  plaintiff  tenders  or  files  a  proper  deed  in  court  on 
the  trial.*  A  vendee  must  bring  the  purchase  money  into  court 
before  he  can  have  a  verdict.8 

9.  Province  of  Court  and  Jury.  —  Before  equity  powers  were  con- 
ferred on  the  courts  of  law,  the  equitable  jurisdiction  could  be 
exercised  only  through  the  intervention  of  a  jury.4  Where  the 
facts  are  controverted  it  is  error  to  withdraw  the  case  from  the 
jury.5     The  court  determines  whether  the  plaintiff  is  entitled  to 

a  conditional  verdict,  states  the  tender  Action,  but  may  be  made  at  the  trial, 

to  have  been  on  a  day  subsequent  to  or,  it  seems,  before  execution  on  the 

the  commencement  of  this  action;  but  judgment.     Hall  v.  Holmes,  4  Pa.  Si. 

it  is  laid  under  a  scilicet,  viz.,  '  on  the  251. 

1st  day  of  April,  1832,  and  at  divers  In  an  action  of  ejectment  to  compel 

times  before  and  after.'     Now  there  the  payment  of  purchase  money  upon 

was  no  exception  to  evidence  on  this  an  executory  contract,  it  is  not  neces- 

ground;  and  it  seems  to  be  settled  that  sary,  in  order  to  entitle  the  plaintiff  to 

although  if  damages    are  claimed  in  recover,  that  he  should  prove  a  tender 

the  narr.  for  a  time  before  or  after  the  of  a  deed  before  suit  brought.     But  a 

commencement  of  a  suit,   judgment  previous   tender   must    be    proved    to 

will  be  arrested  or  reversed  on  error,  entitle  the  vendor  to  recover  in  a  per- 

yet  it  is  also  settled  that  if  the  time  is  sonal  action  for  the  purchase  money, 

laid   under  a  scilicet,  or  is  insensible  Smith  v.  Webster,  2  Watts  (Pa.)  478. 

or  impossible,  it  will   be  cured   by  a  S.  In  man  v.  Kutz,  10  Watts  (Pa.)  go; 

verdict."     Citing  Hambleton  v.  Veere,  Baum  v.  Dubois,  43  Pa.  St.  260;  Min- 

2   Saund.   169,  171,  note;   2   Chit,  on  sker  v.   Morrison,  2  Yeates  (Pa.)  344; 

Pleading  307,  308.  Gore  v.   Kinney,    10  Watts  (Pa.)  139; 

1.  Roddy  v.  Harah,  62  Pa.  St.  129.  D'Arras  v.  Keyser,  26  Pa.  St.  249.     See 

Payment  of  Conditional  Verdict  in  One  also  Vincent  v.   Huff,  4  S.  &  R.  (Pa.) 

^Jeotment   as    Payment   in    Another. —  298;  Brindle  v.  Mcllvaine,  7  S.  &  R. 

Separate  ejectments  by  the  vendor  of  (Pa.)  345. 

several  tracts  of  land  in  the  same  con-  In  ejectment  upon  an  equitable  title, 

tract   may  be   maintained   to  enforce  where  the   payment  of   money  to  the 

performance,  and  payment  of  the  pur-  defendant  is  necessary  to  enable  the 

chase  money  under  a  conditional  ver-  plaintiff   to  recover,   a  tender  of  the 

diet  in  one  ejectment  would  be  pay-  amount  before  suit  brought,  and  bring- 

ment  of  the   purchase   money  in  the  ing  it  into  court  on  the  trial,  are  suffi- 

other.       The    court    can    mould    the  cient;  it  need  not  be  the  same  money, 

verdict  to  administer    the    equity  of  nor  need  it  be  brought  in  upon  a  rule 

the  whole  contract  by  requiring  the  de-  of  court.     Inman  v.   Kutz,   10  Watts 

fen  .lam  to  pay  the  purchase   money  (Pa.)  90. 

according  to  its  term 9,  and  the  plain-  It  Is  Hot  Heeestary  to  Aver  a  Tender 

1  iff  to  file  deeds  for  both  tracts,  and  by  and  pay  the  money  into  court;  to  bring 

*o  describing  the  contract  as  to  identify  it  in  at  the  trial  is  sufficient.     Henry 

and  show  that  it  embraced  the  land  in  v.  Raiman,  25  Pa.  St.  354. 

both  ejectments.     Roddy  v.  Harah,  62  4.  Henderson  v.  Hays,  2  Watts  (Pa.) 

Pa.  St.  129.  148,   citing    Minsker    v.    Morrison,    2 

8.  Smith  v.  Webster,  2  Watts  (Pa.)  Yeates  (Pa.)  346. 

478;  Devling  v.  Williamson,  9  Watts  5.  Where  the  Evidenoe  Is  Conflicting 

(Pa.)  311;  Markley  v.  Swartzlander,  8  and  a  verdict  either  way  could  con- 

W.  &  S.  (Pa.)  172;  Hall  v.   Holmes,  4  scientiously    be    sustained,    the    case 

Pa.  St.  251;  Lauer  v.   Lee,  42  Pa.  St.  should   be  submitted  to  a  jury,  with 

i6f..  full   instructions,  so  that  it  may  turn 

Tender  of  a  Deed  Heed  Hot  Precede  the  on  the  jury's  finding  on  the  disputed 
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relief,  and  the  extent  and  mode  of  the  relief,  and  the  jury  is 
merely  to  ascertain  the  facts.1  The  sufficiency  of  the  evidence 
if  believed,  to  establish  the  necessary  facts,  is  exclusively  for  the 
court.*  The  court  must  consider  and  weigh  the  facts  for  itself,3 
and  must  be  satisfied  upon  the  whole  case  that  the  plaintiff's 
equity  is  clearly  established.4  The  general  rules  of  equity  con- 
cerning the  submission  of  questions  of  fact  to  a  jury  and  the  right 
of  the  court  to  disregard  its  findings,  if  it  sees  fit,  are  fully  appli- 
cable.5 The  judge  presiding  at  the  trial  of  an  equitable  eject- 
ment sits  as  a  chancellor  with  a  jury  to  aid  him  in  finding 
disputed  facts.6  The  court  should,  by  directions  to  the  jury, 
mould  the  conditional  verdict  so  as  to  carry  out  the  contract  and 
do  justice  to  both  parties,7  and  the  jurors  are  bound  to  receive  the 
instructions  of  the  court  as  to  the  equitable  principles  applicable 
to  the  facts  of  the  case  in  the  same  manner  as  they  are  bound  to 
receive  the  law  in  relation  to  the  case,  and  must  decide  accord- 
ingly.8   The  court  has  power  to  modify  the  condition  of  the  ver- 

fact.     Hess  v.  Calender,  120  Pa.  St.  Instruction  Moulding  Verdict.  — "  The 

138.  court,  in  discharging  (his  duty,  are  the 

Suffloienoy  of  Evidence  to  Go  to  Jury.  —  judges  whether  the  plaintiff  is  entitled 

In  ejectment  to  enforce  specific  per-  to  relief,  and  the  extent  and  mode  and 

formance,  the  rule  is  not  that  any  evi-  manner  of  this  relief.     Nothing  is  sub- 

dence  reasonably  tending  to  prove  a  mitted  to  the  jury  but  that  which  is 

fact  should   be  submitted  to  the  jury,  their  proper  province  —  the  ascertain- 

but  if  the  evidence  is  too  vague,  un-  ment  of  the  facts,   with    instructions 

certain,  or   doubtful  to  establish  the  from  the  court  that  if  the  jury  find  the 

equity  set   up,    it   is   the  duty  of  the  facts  in  a  particular  way,  the  plaintiff 

judge  to  withdraw  it  from  the  jury,  is  entitled  to  relief,  or  he  is  not;  and 

Church  v.  Ruland,  64  Pa.  St.  441.  if  they  find  facts  that   would  require 

1.  Peebles  v.  Reading,  8  S.  &  R.  (Pa.)  the  interposition  of  chancery  powers, 
484:  Seitzinger  v.  Ridgway,  9  Watts  then  it  is  their  duty  to  instruct  them 
(Pa.)  496.  in  what  manner,  and  to  what  extent, 

The  Office  of  the  Jury  is  to  try  dis-  and  on  what  terms,  the  relief  is  to  be 

puted    facts    and    not    to    administer  granted.      Thus   the   verdict  may   be 

equity.     Piersol   v.   Neill,   63  Pa.   St.  moulded     and     equity    substantially 

420.  attained."     Peebles  v.  Reading,  8  S. 

2.  Peebles  v.  Reading,   8   S.   &   R.  &  R.  (Pa.)  484. 

(Pa.)  484;  Moore  v.  Small,  ig  Pa.  St.        Equity  a*  to  Costs.  —  The  jury  may, 

461;  Dougan  v.  Bloc  her,  24  Pa.  St.  28;  in  the  verdict,  under  the  direction  of 

Piersol  v.  Neill,  63  Pa.  St.  420;  Church  the  court,  do  equity  with  respect  to 

v.  Ruland,  64  Pa.  St.  432;  Ballentine  v.  costs.     Devltng  v.  Williamson,  9  Walts 

White,  77  Pa.  St.  20.  (Pa.)  311,  following   Hart  v.   Porter,  5 

3.  Nicolls  v.  McDonald,  101  Pa.  St.  S.  &  R.  (Pa.)  203. 

514.  8.  Seitzinger  v.   Ridgway,   9   Watts 

4.  Ballentine  v.  White,  77  Pa.  St.  20;  (Pa.)  496;  Peebles  v.  Reading,  8  S.  & 
Nicolls  v.  McDonald,  ioz  Pa.  St.  514.  R.  (Pa.)  484;  Kuhn  v.  Nixon,  15  S.  & 

5.  Reno  v.  Moss,  120  Pa.  St.  49.  R.  (Pa.)  118. 

6.  Church  v.  Ruland,  64  Pa.  St.  432;  Where  the  contract  which  it  was 
Ballentine  v.  While,  77  Pa.  St.  20;  sought  to  enforce  by  ejectment  was 
Riel  v.  Gannon,  161  Pa.  St.  289.  improvident  and  unfair,  and  the  jury, 

7.  Hawk  v.  Greensweig,  2  Pa.  St.  though  instructed  that  the  contract  was 
295;  Lauer  v.  Lee,  42  Pa.  St.  165;  lawful,  found  for  the  defendant,  the 
Evans  v.  Yost,  2  L.  T.  N.  S.  (Pa.)  235;  verdict  was  allowed  to  stand.  Campbell 
Snyder  v.  Beidleman,  8  Luz.  Leg.  Reg.  v.  Spencer,  2  Binn.  (Pa.)  129. 

(Pa.)  261;  Riel  v.  Gannon,  161  Pa.  St.  Instruction  Invading  Province  of  Jury. 
289.  —  In  Decamp  v.  Feay,  5  S.  &  R.  (Pa.) 
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diet  or  the  report  of  a  referee  so  as  to  do  equity  more  effectually.1 
10.  Verdict.  —  The  verdict  in  this  class  of  cases  is  in  the  nature 
of  a  special  decree.*  The  jury  should  ascertain  and  find  specially 
in  what  particular  the  defendant  has  failed  to  perform,  to  the  end 
that  he  may  know  what  he  is  required  to  do  in  order  to  retain 
possession  of  the  land.3  Ordinarily,  where  the  finding  is  for  the 
plaintiff,  a  conditional  verdict  is  necessary  to  place  the  grounds 
of  equity  on  the  record  and  to  enable  the  court  to  make  the 
proper  order;4  but  where  the  defendant's  delay  has  been  so  great 
as  to  amount  practically  to  an  abandonment  of  the  contract,  per- 
haps the  plaintiff  may  have  an  absolute  verdict.5  In  ejectment 
by  a  vendee  a  verdict  for  the  defendant  may  be  absolute  and  not 
conditional.6    A  conditional  verdict  in  ejectment  should  always  fix 

323,  the  jury  was  instructed   that  it  money  of  the  whole  tract,  to  betaken 

might  find  such  a  sum  as  would  insure  out  by  the  plaintiffs  on  their  filing  a 

a  specific  execution  of  the  contract,  deed  to  the  defendant  of  the  premises, 

and  that  the  court  would  endeavor  on  The  defendant  paid  in  the  sum,  and 

its  part  to  prevent  the  plaintiff  from  the  plaintiffs  filed  a  deed  purporting 

taking  any  improper  advantage  of  the  to  convey   the  whole  tract.     It  being 

verdict.     This  was  held  to  be  errone-  ascertained  that  the  plaintiffs  were  the 

ous.     Gibson,  J.,  said:  ''If  the  jury  owners  of  but  two-fifths,  the  defendant 

haJ,  at  the  same  time,  been  instructed  was  allowed  to  take  out  three  fifths  of 

to  find  the  damages  conditionally,  they  the  money  paid  in,  and  the  plaintiffs 

themselves  prescribing  the   terms  on  were  permitted  to  file  a  deed  conveying 

which    they  should    be    released,  all  but  two-fifths. 

would  have  been  well  enough;  for  with  9.  Markley  v.  Swartzlander,  8  W.  & 

us  this  mode  of  effecting  an  equitable  S.  (Pa.)  172. 

object  is,    from  necessity,  frequently  3.  Carmaltv.  Piatt,  7  Watts  (Pa.)  318. 

resorted   to.     But  the  terms  and  con-  Finding  Amount  Due.  —  "  It    is    the 

ditions  are  to  be  fixed  by  the  jury;  for  duty  of  the  jury,  when  the  defendant 

if  damages  be  given  absolutely,  and  as  defends  his  possession  on  the  ground 

a  measured  compensation  proportioned  of  equity  arising  from  a  purchase,  to 

to   the  extent   of   the  injury,   I  know  ascertain  the  amount,  if  any,  that  is 

not  how  the  court  can  say  they  were  due,   and   to   give   a  verdict  for   the 

given  conditionally,  and  on  that  ground  plaintiffs,  to  be  released  on  payment  of 

withhold    the    execution.     To    assess  the  arrears  of  the  purchase  money." 

damages  is  the  exclusive  business  of  Devling  v.  Williamson,  9  Watts  (Pa.) 

the  jury,  who,  if  they  assess  them  con-  311. 

ditionally,   should  also    render    their  4.  Treftz   v.   King,   74   Pa.  St.  350; 

verdict  conditionally;  for  it  would  be  Hamm  v.   Beaver,  1  Grant  Cas.  (Pa.) 

an  improper  delegation   of   power   to  448. 

authorize  the  court  to  say  how  far,  or  Forms  of  Conditional  Verdicts  are  set 

on    what    terms,    compensation    was  out  in  Riel  v.  Gannon,  161  Pa.  St.  292; 

made  for  an  injury  suffered;  and  in  Krebs    v.    Stroub,    116    Pa.    St.    405; 

the  case  before  us  the  charge  plainly  Naftzinger  v.    Roth,   93   Pa.  St.  443; 

pointed  at  a  discretion  10  be  reserved  Nagle  v.  Patterson,  2  P.  &  W.  (Pa.) 

to  the  court."  505. 

1.  Power  to  Modify  Verdiot.  —  Moore  5.  Dixon  v.  Oliver,  5  Watts  (Pa.)  509. 

v.  Habel,  3  Kulp  (Pa.)  310.  See  also  Roust  v.   Martin,  3  S.  &  R. 

The  court  may  extend  the  time  of  (Pa.)  423,  and  Harris  v.  Bell,  10  S.  & 

payment  as   made   by  a    conditional  R.  (Pa.)  39. 

verdict,  and  supply   reasonable    con-  6.  Patterson  v.   Wilson,   19  Pa.  St. 

ditions  omitted   in  the  verdict.     Con-  380. 

nolly  v.  Miller,  95  Pa.  St.  513.  "  If  the  jury  should  believe  lhat  the 

In  Napier  v.  Darlington,  70  Pa.  St.  defendant  has  performed  his  contract, 

64,  the   plaintiffs  recovered  a  verdict,  he  is  entitled  to  a  verdict;  but  if,  on 

to  be  released  on  the  defendant  paying  the   other    hand,   they   think  he    has 

into  court  the  sum  found  as  purchase  failed,  in  whole  or  in  part,  he  may  be 
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the  time  when  the  money  is  to  be  paid,1  and  the  jury  may  allow 
a  reasonable  period  after  the  time  of  trial  within  which  payment 
may  be  made.9  The  jury  cannot  impose  upon  a  party  conditions 
substantially  varying  from  his  contract,  and  if  it  does  so  the  ver- 
dict is  void.8  In  ejectment  for  purchase  money  the  report  of  a 
referee  sometimes  takes  the  place  of  a  conditional  verdict.4 

11.  Judgment  or  Decree  —  a.  In  General.  —  A  judgment  is  not 
avoided  by  an  uncertainty  in  a  condition  annexed  thereto,  on  the 
performance  of  which  the  judgment  is  to  be  released,  as  such 
condition  may  be  rendered  certain  by  investigation  on  the  equity 
side  of  the  court,  or  through  the  medium  of  a  jury.*  Where  only 
one  of  several  defendants  is  served,  a  judgment  for  the  plaintiff 
will  be  rendered  against  the  one  served,  to  be  released  upon  his 
paying  the  entire  purchase  money  within  a  specified  time.6  Where 
a  judgment  in  ejectment  has  been  entered  in  favor  of  the  plaintiff, 
to  be  released  upon  payment  of  a  sum  certain  on  or  before  a 
specified  day,  time  is  of  the  essence  of  the  contract,  and  if  the 
money  be  not  paid  on  or  before  the  day,  the  judgment  becomes 
absolute  and  indefeasible.7  A  final  judgment  establishing  non- 
performance of  the  condition  of  the  verdict  may  be  entered,  and 
execution  issued  thereon  immediately  upon  the  expiration  of  the 
time  specified,  if  the  money  has  not  then  been  paid.8  But  upon 
payment  to  the  plaintiff  of  the  amount  of  the  judgment  upon  a 
conditional  verdict  in  ejectment,  the  condition  is  extinguished, 
and  the  judgment  expires  with  the  condition.9 

6.  Process  to  Enforce.  —  Where  a  conditional  verdict  is 

enforced  to  do  his  dutv  by  a  conditional  tended,  according  to  circumstances." 

verdict  for  the  plaintiff,  to  be  released  Dixon  v.  Oliver,  5  Watts  (Pa.)  509. 

upon  a  compliance,  etc.,  at  a  time  to  In  Allen  v.  Woods,  24  Pa.  St.  76,  the 

be  fixed  and  ascertained  by  the  jury."  jury  allowed  four  months  to  the  de- 

Carmalt  v.  Piatt,  7  Watts  (Pa.)  318.  fendant   within    which   to   make  pay- 

1.  Thompson   v.    McKinley,  47   Pa.  ment. 

St.  353.  When    Time    Begins    to    Bun.  —  The 

Time  of  Essenee  of  Contract. —  In  these  time  allowed   for  payment    does    not 

conditional  verdicts  time  is  always  of  begin  to  run   until  the  amount  to  be 

the    essence  of    the    contract       Gor-  paid  is  ascertained  and  stated  on  the 

donier  v.  Billings,  77  Pa.  St.  498.  record.     Harmar  v.  Holton,  25  Pa.  St. 

2.  Dixon    v.  Oliver,   5   Watts  (Pa.)  245. 

509;  Carmalt  v.   Piatt,  7   Watts  (Pa.)  8.  Witman  v.   Ely,  4  S.  &  R.  (Pa.) 

318;  Devling   v.   Williamson,  9  Watts  260. 

(Pa.)  311;  Nagle  t/.  Patterson,  2  P.  &  4.  Heath  v.  Gardner,   10  W.  N.  C. 

W.  (Pa.)  504;  Peebles  v.  Reading,  8  S.  (Pa.)  495. 

&  R.  (Pa.)  484;  Harmar  v.  Holton,  25  5.  Harmar  v.  Holton,  25  Pa.  St.  245; 

Pa.  St.  24*;  Waters  v.  Waters,  32  Pa.  Henry  v.  Raiman,  25  Pa.  St.  354. 

St.  307.  6.  Evans  v.  Yost,  2  L.  T.  N.  S.  (Pa.) 

Length  of  Time  Allowed.  —  "  The  al-  235. 

lowing  the  jury  to  give  a  period  be-  7.  Dwyer  v.  Wright,  14  Pa.  Co.  Ct. 

yond  the  time  of  trial  has  grown  into  406  affirmed  162  Pa.  Si.  405;  Gable  v. 

use,  and  could  not  be  at  once  altered  Hain.  1  P.  &  W.  (Pa.)  264;  Beatty  v. 

without  causing  surprise,  and   there-  Hamilton,    127    Pa.    St.    71.     See  also 

fore  in  some  cases  injury,  to  the  party.  Chew  v.  Phillippi,  32  Pa.  St.  205. 

The  time  must,  however,  be  reasona-  8.  Allen  v.  Woods,  24  Pa.  St.  76. 

ble,  and  may  be  very  short  or  more  ex-  9.  Rrffle's  Appeal,  3  Brews.  (Pa.)  94. 
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rendered  in  an  action  of  ejectment,  it  is  not  a  matter  of  course, 
as  in  ordinary  cases,  to  issue  a  habere  facias  possessionem,  but  this 
can  be  done  only  by  leave  of  the  court,  and  the  writ  will  be 
allowed  only  where  it  appears  that  the  terms  of  the  verdict  have 
not  been  complied  with.*  Where  the  condition  of  the  verdict  is 
not  performed  within  the  time  limited,  a  writ  of  habere  facias 
issued  immediately  after  the  judgment  became  absolute  is  not 
premature.*  A  bill  in  equity  is  the  proper  proceeding  on  the 
part  of  the  defendant  in  an  equitable  ejectment  to  compel  per- 
formance by  the  plaintiff  of  a  condition  of  the  verdict  requiring 
a  conveyance  of  the  legal  title.*  In  ejectment  to  recover  pur- 
chase money  the  property  may  be  sold.4 

12.  Appeal  —  The  power  of  the  court  to  make  a  decree  order- 

1.  Shaw  v.   Bayard,  4  Pa.  St.  257;    the  equitable  owner  out  of  possession 
Connolly  v.  Miller,  95  Pa.  St.  513.  if  he  do  not  comply  with  the  conditions, 

Where  the  verdict  is  conditional  on  it  cannot  compel  the  owner  of  the  legal 

the  tender  by  the  plaintiff  of  a  certain  title  to  perform  the  condition  on  his 

sum  of  money,  judgment  may  be  en-  part,  the  execution  and  delivery  of  a 

tered  before  tender,  but  execution  can-  deed.     There  is  no  lack  of  explicit ness 

not  issue   without  leave  of  court  or  in  the  language  of  Justice  Shars wood 

compliance  with  the  condition.     Maw-  in  Treftz  v.    King.     He  says:    *  The 

hinney  v.  Shallcross,  2  Pa.  Co.  Ct.  164.  plaintiff  below,  if  entitled  to  the  pos- 

Judgment  by  Consent.  —  Where    the  session  of  the  title  papers,  and  to  a 

judgment  is*  rendered  by  agreement  of  conveyance  of  the  legal  title,  is  not 

the  defendant,  and  the  agreement  pro-  without  remedy.     He  may  file  a  bill 

vides  that  the  plaintiff  shall  be  entitled  in  equity  for  that  purpose.'     As  the 

to  a  writ  of  possession,  the  writ  may  learned  court  below  seemed  to  think 

issue  without  leave  of  court.     Lanning  this  was  not  the  point  decided  in  that 

r.  Da  vies,  3  Kulp  (Pa.)  319.  case,   because    not   necessarily   raised 

2.  Allen  r>.  Woods,  24  Pa.  St.  76.  by  the  issue  before  the  court,  we  can 
S.  Riel  v.  Gannon,  161  Pa.  St.  289,  only  say  that  it  is  raised  here,  and  we 

the  court  saying:     "As  to  the  jurisdic-  decide  that  a  bill  in  equity  is  the  proper 

tion  of  a  court  of  equity  to  compel  the  proceeding  on  part  of  defendant  in  an 

execution  of  a  deed  which  was  made  equitable  ejectment  to  compel  perform- 

one  of  the  conditions  of  a  judgment  in  ance  by  plaintiff  of  a  condition  of  the 

an  equitable  ejectment.  Treftz  v.  King,  verdict  requiring  a  conveyance  of  the 

74  Pa.  St.  350,  ought  to  have  set  that  legal  title." 

question  at  rest.  Before  that  case,  the  A  court  of  law  has  no  jurisdiction  in 
common-law  courts  had  almost  uni-  an  equitable  ejectment  to  compel  the 
formly  followed  the  practice  of  enforc-  defendant  to  satisfy  a  mortgage  for 
ing  the  condition  by  order  on  the  which  he  has  received  credit  in  the  con- 
plaintiff.  But  as  in  Treftz  v.  King,  ditional  verdict.  The  only  remedy  is 
often  there  were  verdicts  so  general  in  by  a  bill  in  equity  to  compel  the  sat- 
their  terms  that  the  nature  of  the  pro-  isf action  of  the  mortgage.  German- 
ceeding  was  not  disclosed,  and  parol  American  Title,  etc.,  Co.  v.  Shallcross, 
proof  of  the  matter  in  issue  was  neces-  147  Pa.  St.  485,  citing  Treftz  v.  King, 
sary  to  establish  that  the  suit  was  a  74  Pa.  St.  350. 

substitute  for  a  bill  in  equity.     As  a  4.  Heath  v.  Gardner,  10   W.    N.    C. 

second  ejectment  would  not  lie  if  the  (Pa.)495;  Bradley  v.  O'Donnell,  40  Pa. 

first  were  an  equitable  one,  it  was  but  St.  479. 

justice  to  the  holder  of  the  legal  title,  Verdict  Hay  Direct  Sale  to  Pay  Pur- 
be  fore  compelling  him  to  execute  a  chase  Money.  —  A  conditional  verdict  or 
conveyance  of  it,  that  he  should  have  report  of  a  referee  may  provide  that  on 
his  case  reviewed;  hence  it  was  decided  failure  of  the  defendant  to  comply  with 
that  a  mere  order  at  the  foot  of  a  rule  the  terms  imposed,  the  plaintiff  may 
on  him  to  show  cause  was  not  enforce-  have  the  land  sold  and  receive  pay- 
able on  the  law  side  of  the  court,  ment  out  of  the  proceeds.  Heath  v. 
While  that  side  of  the  court  can  turn  Gardner,  10  W.  N.  C.  (Pa.)  495 
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ing  a  sale  of  the  lands  cannot  be  questioned  on  an  appeal  from 
the  action  of  the  court  in  confirming  the  sale.1 

13.  Costs.  — A  judgment  for  the  plaintiff  on  a  conditional  verdict 
in  ejectment  is  for  costs  as  well  as  for  the  land,  and  if  the  judg- 
ment becomes  absolute  the  plaintiff  is  entitled  to  delivery  of  the 
land  as  well  as  to  process  for  costs.9 

XVU  Statutory  Proceedings  to  Enforce  Contracts  of  Dece- 
dents—  1.  In  General.  —  Statutes  exist  in  several  states  conferring 
upon  probate,  county,  orphans',  or  other  similar  courts  jurisdic- 
tion to  enforce  specific  performance  of  contracts  of  a  decedent 
and  regulating  the  procedure  in  such  cases.3     In  effect,  these 

1.  Heath  v.  Gardner,  io  W.  N.  C.  Washington.  —  Church  of  Christ  v. 
(Pa.)  495.  Beach,  7  Wash.  65. 

2.  Bradley  v.  O'Donnell,  40  Pa.  St.  United  States. — Aspley  v.  Murphy, 
479,  holding  that  where  the  land  was  52  Fed.  Rep.  570,  2  U.  S.  App.  382, 
sold  to  the  plaintiff,  who  still  held  the  affirming  50  Fed.  Rep.  376. 

legal  title,  and  for  less  than  the  bal-  See    also  the    cases  cited   to  more 

ance  due,  the  plaintiff  was  entitled  to  specific   propositions   throughout  this 

an  execution  for  costs.  section. 

8.  Generally  as  to  the  nature,  scope,  These    statutes    are  constitutional, 

and  purpose  of  these  statutes,  see  the  Servis  v.  Beatty,  32  Miss.  52. 

following  cases:  In   Washington  jurisdiction  in   this 

Alabama.  —  Samuels   v.   Findley,    7  proceeding  is  conferred  in  the  first  in- 

Ala.  635;  Griggs  v.  Woodruff,  14  Ala.  stance  upon  the  District  Court,  but  the 

9;  Porter  v.  Worthington,  14  Ala.  584;  proceeding  is  ancillary  to  the  adminis- 

Prince  v.  Bates,  19  Ala.  105.  (ration  of  the  estate   in   the   Probate 

California.  —  Corwin's     Estate,     61  Court,  and  the  District  Court  acts  as  a 

Cal.  160;  Cory  v.  Hyde,  49  Cal.  469;  Probate  Court  and  is  subject  to  all  the 

Code  Civ.  Pro.  Cal.,  §  1597.  rules  and  principles  governing  Probate 

Indiana.  —  Dehart  v.  Dehart,  15  Ind.  Courts.     Sander-Boman    Real    Estate 

167.  Co.  v.  Yesler,  2  Wash.  429. 

Iowa.  —  Van  Aken  v.  Clark,  82  Iowa  In  Pennsylvania  the  Orphans'  Court 

256.  has  authority  to  decree  and  compel  a 

Massachusetts.  —  Pub.  Stat.  Mass.,  c.  specific  performance  by  an  infant  heir 

142,  §  1;  Lynes  v.  Hayden,  119  Mass.  or  any  other  person   of  any  bargain, 

482.  contract,  or  agreement  made  by  any 

Minnesota. — Mousseau  v.  Mousseau,  party  who  may  die  before  the  perform- 

40  Minn.  236.                            x  ance  thereof.    Chess's  Appeal,  4  Pa. 

Mississippi.  —  Servis    v.    Beatty,   32  St.  52. 

Miss.   52;    White  v.  Gilbert,  39  Miss.  "  The  Mischief  Intended  to  Be  Remedied 

802.  by  these  acts  was  that  there  remained 

Missouri.  —  Rev.   Stat.    Mo.   §   173;  a  contract  of  the  deceased,  binding  on 

Baldwin   v.    Whitcomb,   71    Mo.   651;  his  executor  or  administrator,  but  no 

Wheeler  v.  Ball,  26  Mo.  App.  443;  In  person  in  being  capable  of  carrying  it 

re  Ferguson,  124  Mo.  574.  into  specific  execution.     The  purchaser 

Pennsylvania.  —  Act    Pa.,    Feb.    24,  of  the  land  might  be  willing  to  pay  the 

1834,  §  15:  Brinker  v.  Brinker,  7  Pa.  purchase  money  due  on    receiving  a 

St.  53;  M'Farson's  Appeal,  n  Pa.  St.  conveyance;  the  executor  or  adminis- 

503;  Meanor  v.  M'Kowan,  4  W.  &  S.  trator  might  stand  in    need   of   these 

(Pa.)  302;  H ore's  Estate,  11  Phila.  (Pa.)  moneys  to  discharge  debts  and  lega- 

63,   32  Leg.   Int.  (Pa.)  135;  Young  v.  cies;  yet  notwithstanding,  there  being 

Pleasants,  3  Yeates  (Pa.)  317;  Riddles-  no    competent    grantor,   the   contract 

berger  v.  Mentzer,  7  Watts  (Pa.)  141;  must  be  rescinded  or  delayed,  or  a  suit 

Hoffner  v.  Wynkoop,  97  Pa.  St.  130.  brought  in  a  court  of  law  to  recover 

Texas.  —  Hart  Dig.,  art.  1 162;  Pasch.  damages  for  its  nonperformance.     The 

Dig.,   art.    1313;    Buchanan   v.    Park,  Acts  of  Assembly,  therefore,    require 

(Tex.   Civ.  App.   1896)  36  S.  W.  Rep.  the  contract  to  be  judicia.  y  proved  be- 

807.  fore  suit  brought,  and  then  empower 
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statutes  authorize  a  summary  proceeding  by  or  against  the  exec- 
utor or  administrator,  wherein,  upon  due  proof  of  the  contract, 
the  executor  or  administrator  may  be  authorized  or  required  to 
execute  a  conveyance  with  the  same  effect  as  if  it  had  been  exe- 
cuted by  the  deceased  vendor.1 

Nature  and  Extent  of  Power  Conferred.  —  Such  statutes  do  not  confer 
any  more  extensive  power  than  is  administered  by  courts  of  equity,9 
and  in  some  instances  the  power  conferred  is  in  fact  less  extensive ; 3 

the  executor  or  administrator  to  exe-  Court  cannot  decide  against  the  appli- 

cute  a  deed  to  the  purchaser."     Hag-  cation  on  the  merits,  but  must  dismiss 

erty's  Case,  4   Watts  (Pa.)  307.     See  the  petition  and  leave  the  petitioner  to 

also  Chess's  Appeal,  4  Pa.  St.  53.  his  ordinary  remedy  by  bill. 

1.  Crimm  v.  Townsend,  9  Ala.  403;  In  Alabama  the  Orphans'  Court  has 

Porter  v.   Worthington,   14  Ala.    584;  no  power  to  direct  the  representatives 

Driver  v.  Hudspeth,  16  Ala.  348;  Lacy  of  a  deceased  vendor  to  make  title  to 

v.  Simpson,  Minor  (Ala.) 33;  Mousseau  land  unless  the  deceased  had  promised 

v.  Mousseau,  4c  Minn.  236;  Hagerty's  by  an  agreement  under  seal  to  do  so. 

Case,  4  Watts  (Pa.)  307;  Chess's  Ap-  Griggs  v.  Woodruff,  14  Ala.  9. 

peal,  4  Pa.  St.  54;  Buchanan  v.  Park,  Under  the  California  Statute  the  Pro- 

(Tex.  Civ.  App.   1896)  36  S.  W.  Rep.  bate  Court  has  no  jurisdiction  to  direct 

807;  Aspley  if.  Murphy,  52  Fed.  Rep.  an  administrator  to  perform  specifically 

570,  2  U.  S.  App.  382.  a  contract  for  the  conveyance  of  land 

41  The  Object  of  the  Statute  was  to  afford  made  by  his  intestate,  unless  the  con- 

a  more  summary  remedy  than  by  bill  tract  of  the  intestate  was  in  writing, 

in  chancery."     Lacy  z/.  Simpson,  Minor  The  words  "and  in  all  cases  where 

(Ala.)  33.  such  decedent,  if  living,  might  be  com- 

8.  Lacy  v.  Simpson,  Minor  (Ala.)  33;  pelled  to  make  such  conveyance,"  in- 

Cor  win's  Estate,  61  Cal.  160.  serted  in  section   1597  of  the   Code  of 

Bill  Against  Personal   Bepresentative  Civil  Procedure,  by  way  of  amendment 

Hot  Authorised.  —Such  statutes  do  not  to  section  205  of  the  old  Probate  Act, 

authorize  a  bill  in  chancery  against  an  do  not  extend  the  jurisdiction  of  the 

administrator  as  such  to  enforce  a  title  Probate  Court   to  cases    where   there 

bond.     On  the  contrary,  they  are  en-  was  no  contract  in  writing.     Cory  v. 

acted  to  render  a  resort  to  chancery  Hyde,  49  Cal.  469. 

unnecessary.     Porter  v.  Worthington,  In  Mississippi  the  jurisdiction  con- 

14  Ala.  584.     See  also  Hale  :-.  Darter,  f erred  on  the  Probate  Court  by  the  Act 

5  Humph.  (Tenn.)  79,  wherein  it  was  of  Feb.  21, 1867,  is  limited  by  the  lerms 

held    that    a    statute    which    merely  of  the  act  to  entering  a  decree  for  a 

authorizes   (he   executor  or    ad  minis-  ''conveyance  in  order  to  collect  or  to 

trator  to  make  title  voluntarily  in  per-  prosecute  or  institute  suit  for  the  pur- 

formance    of  his  decedent's  contract  chase  money,"   and  by  adjudications 

does  not  authorize  a  bill  in  equity  for  to  a  case  where  purchase  money  has 

specific    performance    to    be   brought  been  paid.     It  confers  no  jurisdiction 

against  the  administrator  alone  without  on  the  court  to  enforce  specific  perform- 

joining  the  heirs.  ance  at  the  instance   of  the   personal 

In  Pennsylvania  the  Orphans'  Court  representative  of  a  deceased  vendor, 

has  jurisdiction  to  decree  specific  per-  Mitchell  v.  Shell,  49  Miss.  118. 

formance  to  the  extent  of  the  title  of  When  Bemedy  Is  in  Equity.  —  Where 

which  the  vendor  died  seized,  and  to  the  wife  waives  all  claims  against  her 

that   extent   only.     Acts  Pa.  Feb.  24,  husband's  estate  in  consideration  of  a 

I834,  §  15;  Whiter.  Patterson,  139  Pa.  present  conveyance  of  land  and  a  de- 

St.  429;  Meanor  v.  M'Kowan,  4  W.  &  vise,  and  afterwards  claims  an  interest 

S.  (Pa.)  302.  in   her   husband's  estate,  the  remedy 

8.  See   Mousseau   v.   Mousseau,  40  should  be  pursued  inequity  by  bill  for 

Minn.   236,  wherein   it   was  held  that  specific  performance,  and    not  in  the 

the  Probate  Court  has  power  to  direct  Probate   Court.     Dakin  v.   Dakin,  97 

.he  administrator  to  make  a  deed,  if  it  Mich.  284. 

deems  proper;  but  if  not  satisfied  that  The  Orphans'  Court  has  no  jurisdic- 

a  deed  ought  to  be  made,  the  Probate  tion    to  compel   a   purchaser  of   real 
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but  in  the  main  the  power  conferred  is  substantially  of  the  same 
extent  as  that  exercised  by  courts  of  equity  and  is  exercised  sub- 
ject to  the  same  considerations.1  The  jurisdiction  conferred  upon 
the  court  by  this  class  of  statutes  is  of  a  special  and  limited  nature.2 
Exolnsiveneaa  of  Remedy.  —  In  some  states  it  is  held  that  the  statute 
does  not  oust  the  general  equity  jurisdiction  of  the  proper  court,3 
while  in  Pennsylvania  the  jurisdiction  of  the  Orphans'  Court  under 
the  statute  is  held  to  be  exclusive.4 

estate,  at  a  sale  not  authorized  by  it,  to  record  for  the  heirs  or  administrator, 

pay  the  difference  between  the  price  no  answer  to  the  petition,  no  proof  of 

offered    by    the    purchaser    and    that  contract,  and  no  opportunity  given  to 

realized  by  a  resale,  where  some  of  the  prove  the  contract.     Chess's  Appeal,  4 

parties  are  minors  and  others  sui  juris.  Pa.  St.  52. 

Claypoole's  Estate,  3  Pa.  Dist.  455.  The  Orphans'  Court,  in  cases  within 

1,  Lynes  v.  Hayden,  119  Mass.  482;  the  purview  of  the  fifteenth,  sixteenth, 

Brady's     Appeal,     66     Pa.     St.    277;  seventeenth,  and    eighteenth  sections 

Chess's  Appeal,  4  Pa.  St.  52.  of  the  Act  of  Feb.  24,  1834,  has  the 

Equitable  Principles  Govern.  —  Wher-  same  power  and  authority  as  a  court 

ever  a  chancellor  would,  in  these  cases,  of  chancery  to  decree,  and  by  necessary 

direct  that  a  conveyance  in  discharge  implication  to  enforce  by  attachment, 

of  a  decedent's  undertaking  be  made,  a  specific  performance  of  a  contract, 

the  proper  Orphans'  Court  is  bound  to  Chess's  Appeal,  4  Pa.  St.  52. 

interpose  its  statutory  authority  with  8.  Crimm  v.  Townsend,  9  Ala.  403. 

like  effect.     M'Farson's  Appeal,  11  Pa.  3.  Coon  v.  Cook,  6  Ind.  268;  Dehart 

St.  503  v.  Dehart,  15  Ind.   167;  Bates  v.  Sar- 

Where  the  contract  is  of  such  a  gent,  51  Me.  423;  Lynes  v.  Hayden, 
nature  that  a  chancellor  would  refuse  119  Mass.  482;  Mousseauv.  Mousseau, 
to  enforce  it,  the  Orphans' Court  would  40  Minn.  236;  Church  of  Christ  v. 
likewise  refuse  to  decree  specific  per-  Beach,  7  Wash.  65. 
formance.  Lacy  v.  Simpson,  Minor  In  Maine,  if  payments  have  been 
(Ala.)  33,  wherein  it  was  held  that  the  made  after  the  forfeiture  of  the  title 
Orphans'  Court  had  no  power  under  bond,  the  vendee's  right  arising  there- 
the  statuie  to  order  01  decree  that  the  from  can  be  enforced  only  by  a  pro- 
administrator  make  title,  where  the  ceeding  in  equity.  Bates  v.  Sargent, 
undertaking  of  the  intestate  was  "  to  51  Me.  423. 

clear  out  of  the  land  office  and  trans-  In  Massachusetts  the  jurisdiction  of 

fer"  certain  lands,  upon  the  ground  the  Probate  Court  to  enforce  the  spe- 

that  a  court  of  chancery  would  not  de-  cific  performance  of  a  written  agree- 

cree  specific  performance  of  theobliga-  ment  for  the  conveyance  of  real  estate 

tion  of  A  to  make  title  to  C  of  lands  is  concurrent  with  that  of  the  Supreme 

belonging  to  B.  Judicial  Court,  and  is  governed  by  the 

Where  it  appears  that  the  deceased  same  rules.     Pub.  Stat.  Mass.,  c.  142, 

had  made  a  valid  sale  of  the  land  to  a  §  1;  Lynes  v.  Hayden,  119  Mass.  482. 

third  person  prior  to  execution  of  the  Suit  After  Dismissal  by  Probate  Court. 

tide  bond,  under  which  the  petitioner  — In  California  at  any  time  within  six 

had  notice  when  he  purchased,  the  ex-  months  after    the    dismissal   without 

ecution  of  a  deed  will  not  be  directed,  prejudice  of  a   petition  to  a  Probate 

and  the  petition  should  be  dismissed.  Court  to  compel  an  administrator  to 

White  v.  Gilbert,  39  Miss.  802.  convey  lands  in  accordance  with   the 

In  Pennsylvania  the  Orphans'  Court  terms  of  a  oond  executed  by  the  de- 
has  power  to  enforce  specific  perform-  cedent,  the  obligee  may  sue  in  the 
ance  of  a  decedent's  contract  for  the  Superior  Court  for  a  specific  perform- 
sale  of  lands,  but  the  remedy  must  be  ance  of  the  contract.  It  will  be  pre- 
administered  according  to  the  course  sumed  that  the  petition  was  dismissed 
of  proceedings  in  courts  of  chancery,  upon  the  ground  that  the  petitioner's 
by  the  presentation  of  a  proper  petition,  right  to  relief  was  considered  doubtful 
appearance,  answer,  and  due  proof  of  by  the  Probate  Court.  Hall  t>.  Rice, 
the  facts  involved.     A  case  under  such  64Cal.  443. 

petition  is  not  in  a  situation  fora  hear-  4.  Jurisdiction  Is  Exclusive.  —  Myers  v. 

ing  where  there  is  no  appearance  of  Black,  17  Pa.  St.  193;  Porter  f.  Dough- 
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Adversary  Character  of  Proceeding.  —  In  Maine  a  petition  to  the  court 
to  enable  an  administrator  to  make  a  deed  is  not  an  adversary 
proceeding,  nor  is  it  imperative  upon  the  administrator  to  exer- 
cise the  power  thus  obtained;1  but  in  perhaps  most  states  the 
proceeding  contemplated  by  the  statute  is  adversary.* 

2.  Venue.  —  In  Pennsylvania  the  Orphans'  Court  having  juris- 
diction of  the  accounts  of  the  decedent's  administrator,  and  not 
the  court  within  whose  jurisdiction  the  land  lies,  is  the  proper 
court  within  which  to  bring  the  proceeding,3  and  in  Alabama  the 
rule  seems  to  be  the  same.* 

3.  Parties.  —  Ordinarily,  the  statutory  remedy  is  administered 

crty,  25  Pa.  St.  405;  Dundas's  Appeal,  extent  of  the  title  of  which  the  vendor 

73  Pa.  St.  474;  Hammelt's  Appeal,  83  died  seized.     White  v.  Patterson,  139 

Pa.  St.  394;  Brown  v.  Bailey,  159  Pa.  Pa.  St.  429. 

St.  121;  Reighard's  Estate,  192  Pa.  St.  Contract  Involving  Partnership  Deal- 
in;  Welle r  v.  Weyand,  2  Grant  Cas.  ings.  —  The  provisions  of  the  Act  of 
(Pa.)  103.  1834  which  give  to  the  Orphans'  Court 

In  Myers  v.  Black,  17  Pa.  St.  193,  it  jurisdiction  to  decree  specific  perform- 
was  held  that  ejectment  will  not  lie  to  ance  of  the  contracts  of  decedents  for 
enforce  specific  performance  of  a  con-  the  sale  and  conveyance  of  real  estate 
tract  of  a  deceased  vendor,  but  that  the  do  not  confer  upon  that  court,  expressly 
exclusive  remedy  of  the  vendee  is  in  or  by  implication,  the  power  to  take 
the  Orphans'  Court  in  pursuance  of  the  cognizance  of  partnership  dealings  and 
terms  of  the  Act  of  1806,  which  requires  state  an  account  bel  ween  the  surviving 
that  a  statutory  remedy  be  followed,  partner  and  the  representatives  of  the 
Cited  with  approval  in  Mussleman's  deceased,  or  to  adjudicate  cases  whe re- 
Appeal,  65  Pa.  St.  480.  See  also  Por-  in  a  full  and  final  settlement  of  the 
ter  v.  Dougherty,  25  Pa.  St.  405.  partnership  affairs  and  the  specific  per- 

The  Act  of  Feb.  24,  1834,  relating  to  formance  of  agreements  in  relation  to 
etecutorsand  administrators,  invested  real  estate  are  necessarily  involved  in 
the  Orphans'  Court  with  full  authority  carrying  out  the  contract  of  a  de- 
to  make  and  enforce  a  decree  of  specific  cedent.  The  proper  forum  to  enforce 
performance  of  a  parol  contract  for  the  performance  of  such  a  contract  is  the 
sale  of  land,  made  by  a  vendor  who  Court  of  Common  Pleas,  whose  equi- 
afterwardsdied;  and  the  Act  of  March  table  powers  may  be  invoked  in  the 
21,  1806,  providing  that  where  a  rem-  settlement  of  the  partnership  affairs, 
edy  is  enjoined  by  the  Act  of  Assem-  and  whose  decree  will  vest  a  good  and 
bly,  the  directions  of  the  act  shall  be  sufficient  title  in  the  real  estate  to  be 
strictly  pursued,  it  was  held  that  the  conveyed  under  the  terms  of  the  con- 
exclusive  remedy  of  the  vendee  in  such  tract.  Wiley's  Appeal,  84  Pa.  St.  270. 
a  case  is  in  the  Orphans'  Court,  and  See  also  Weigley  v.  C  off  man,  144  Pa. 
that  an  ejectment  cannot  be  sustained.  St.  496. 
Myers  v.  Black,  17  Pa.  St.  193.  1.  Emery    v.    Sherman,   2  Me.   93; 

Qualification  of  Bule —  Bill  in  Equity  Bates  v.  Sargent,  51  Me.  423. 

Against  Subsequent  Grantee  with  Notice.  2.  Buchanan    v.   Park,    (Tex.    Civ. 

—  Where  the  vendor,  after  making  a  App.  1896)36  S.  W.  Rep.  807.     See  also 

contract  of  sale  of  land  and  putting  the  infra,  XVII    3.  Parties, 

vendee  in  possession,  granted  to  a  third  Under  the  Texas  statute,  the  Probate 

person  the  minerals  underlying  such  Court  has  no  jurisdiction   to    decree 

land,   it    was    held  that    the    vendee  specific  performance  of  a  contract  of 

might,  after  the  death  of  the  vendor,  a  decedent  to  convey  lands  in  an  ex 

maintain  a  bill  in  equity  against  such  parte  proceeding  by  the  administrator, 

third   person   to  obtain   title  to  such  Buchanan    v.   Park,  (Tex.  Civ.  App. 

minerals,  notwithstanding  he  had  pre-  1896)  36  S.  W.  Rep.  807. 

viously,by  proceedings  in  the  Orphans'  8.  M'Farson's  Appeal,  11  Pa.  St.  503. 

Court  under   the  statute,   obtained  a  4.  Crimm  v.  Townsend,  9  Ala.  403, 

conveyance  of  the  land,  as  the  convey-  holding  that  the  petition  must  allege 

ance  so  obtained   was  limited  to  the  that  the  executor  or  administrator  of 
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on  petition  of  the  executor  or  administrator  of  the  estate,  or  of 
any  person  or  persons  interested  in  the  contract.1  A  vendee 
holding  the  bond  for  title  may  maintain  the  proceeding,  though 
he  has  sold  a  part  of  the  land  to  a  third  person  not  a  party  to  the 
proceeding.*  Where  the  application  is  made  by  the  personal 
representative  of  the  decedent,  notice  to  the  widow  and  heirs  is 
not  necessary ; s  but  where  the  proceedings  are  instituted  by  the 
purchaser,  the  heirs  or  devisees  of  the  land  must  be  made  parties, 
and  notified,  as  well  as  the  executor  or  administrator.*  The 
vendee  is  a  necessary  party  to  a  petition  by  the  executor  or 
administrator.5  In  California,  where  it  appears  that  there  are 
third  persons  interested  in  the  controversy  who  would  be  neces- 
sary parties  were  the  proceeding  in  equity,  the  proceeding  should 
be  dismissed.6 

the  obligor  received  his  appointment  28,   34  Leg.   Int.   (Pa.)    354.     Contra, 

from  the  Orphans'  Court  of  the  county  Prince  v.  Bates,   19  Ala.  105,  holding 

in  which  the  petition  is  filed.  that  the  administrator  is  the  only  indis- 

1.  Eaton  v.  Bryan,  18  111.  526;  Col-  pensable  party. 

lins  v.  Vandever,  1  Iowa  573;  Mous-  The  Beoord  Most  Show  Affirmatively 

seau  v.  Mousseau,  40  Minn.  236;  Carter  thai  notice  was  given  to  all  the  heirs. 

v.  Jackson,  56  N.  H.  364;  Chess's  Ap-  McKee  v.  McKee,  14  Pa.  St.  231;  Wil- 

peal,  4  Pa.  St.  52;  Hoffner  v.  Wynkoop,  son's  Estate,  7  Pa.  Co.  Ct.  459;  Arm- 

?7  Pa.  St.  130;  Anshutz's  Appeal,  34  ing ton's  Estate,  1  Phila.  (Pa.)  444,  10 

>a.  St.  375;  Buchanan  1/.  Park,  (Tex.  Leg.  Int.  (Pa.)  115. 

Civ.  App.  1896)  36  S.  W.  Rep.  807.  Partnership  Realty.  —  Where  partner- 

2.  Prince  v.  Bales,  19  Ala.  105,  hold-  ship  realty  is  considered  as  personalty, 
ing  that  the  Orphans'  Court  is  not  the  heirs  of  a  deceased  vendor  are  not 
thereby  deprived  of  jurisdiction.  necessary   parties  to    a  proceeding  to 

3.  West  Hickory  Min.  Assoc,  v.  Reed,  secure  a  release  to  the  other  partners 
80  Pa.  St.  38;  Sutter  v.  Ling,  25  Pa.  of  such  partner's  interest  in  the  firm 
St.  466.  Contra^  Eaton  v.  Bryan,  18  realty  in  pursuance  of  the  deceased 
111.  526,  holding  that  the  heirs  of  the  partner's  contract.  Van  Aken  v.  Clark, 
vendor  are  indispensable  parties  to  the  82  Iowa  256. 

proceeding.  In  Texas  it  is  said  to  be  well  settled 
Season  for  Bole.  —  The  reason  why  by  the  decisions  of  the  court,  as  well 
notice  to  the  widow  and  heirs  is  not  as  by  statute,  that  in  an  action  for  the 
necessary  to  a  bill  by  the  executor  of  specific  performance  of  a  con  tract  made 
a  deceased  vendor  for  a  specific  per-  by  a  testator  or  intestate  for  the  con- 
formance is  that  such  contract  of  sale  veyance  of  land  it  is  not  necessary  that 
converts  the  land  into  personalty  over  the  heirs  should  be  made  parties  in 
which  the  executor  has  exclusive  con-  order  to  bind  them,  and  that  in  the 
trol.  Simmon's  Estate,  140  Pa.  St.  567.  absence  of  fraud  a  decree  of  the  Dis- 
Both  Vendor  and  Vendee  Dead.  —  Where  trict  Court  against  an  executor  or  ad- 
boih  the  vendor  and  the  vendee  of  real  ministrator  for  the  conveyance  of  land 
estate  have  died  intestate,  upon  a  pro-  is  conclusive  against  the  heirs.  Shan- 
ceeding  in  the  Orphans'  Court,  by  the  non  v.  Taylor,  16  Tex.  413. 
administration  of  the  vendor,  to  en-  5.  Buchanan  v.  Park,  (Tex.  Civ. 
force  the  specific  execution  of  the  con-  App.  1896)  36  S.  W.  Rep.  807,  holding 
tract,  the  administrator  and  heirs  of  that  the  Texas  statute  contemplates  an 
the  vendee,  and  all  persons  deriving  adversary  proceeding,  and  that  the 
title  under  them,  or  interested  in  the  Probate  Court  has  no  jurisdiction  to 
contract,  must  be  made  parties,  and  decree  specific  performance  in  an  ex 
notice  should  also  be  given  to  the  heirs  parte  proceeding  on  the  petition  of  the 
of  the  deceased   vendor.      Anshutz's  administrator. 

Appeal,   34   Pa.   St.   375;    Hoffner  v.  6.  Corwin's  Estate,  61  Cal.  160,  hold- 

Wynkoop.  97  Pa.  St.  130.  ing  that  where  the  petition  showed  that 

4.  Hoffner  v.  Wynkoop,  97  Pa.  St.  the  administrator  had  conveyed  the 
130;  Anders's  Estate,   12  Phila.  (Pa.)  premises  to  a  third  person  under  an 
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4.  Proceis.  —  Notice  of  the  application  may  be  given  by  publi- 
cation.1 

5.  Petition.  —  The  proceedings  are  begun  by  riling  in  the  proper 
court  a  petition  briefly  setting  forth  the  ground  of  the  applica- 
tion.9 The  jurisdiction  of  the  court  attaches  upon  the  filing  of 
a  petition  making  out  a  case  within  the  statute,  and  any  decree 
that  the  court  may  make  after  that  time  is  not  void  nor  subject 
to  collateral  attack  though  it  may  be  erroneous.3 

Essential  Averments.  —  The  petition  must  allege  a  state  of  facts 
showing  that  the  petitioner  comes  within  the  category  intended 
to  be  provided  for  by  the  statute.4  This  will  usually  involve 
averments  that  the  deceased  made  a  proper  contract  for  a  con- 
veyance ;  *  that  the  vendor  is  dead ;  •  that  the  deceased  was  the 
owner  of  the  land  in  question  at  the  time  of  his  death ; 7  and  that 
administration  upon  his  estate  has  been  granted  or  that  letters 
testamentary  have  been  taken  out.8 

order  of  court  before  the  petition  for  convey  to  A,  on  payment  by  him  of  the 

specific  performance  was  filed,  the  pro-  trust  debt,  though  it  creates  a  trust,  is 

ceeding  must  be  dismissed,  the  statute  a  contract  for  the  conveyance  of  real 

containing    no  provision   for  making  estate,   within   the  statute   giving    to 

such  third  persons  parties.  Probate  Courts  the  power  of  specific 

1.  Sander- Bo  man  Real  Estate  Co.  v.  enforcement  against  administrators. 
Yesler,  2  Wash.  429,  wherein  a  form  of  In  re  Ferguson,  124  Mo.  574. 

notice  by  publication  is  set  out  and  Gifts  Hot  Included. — The  Pennsylvania 

held  sufficient.  Act  of  March  31,  1792,  which  provides 

2.  Eaton  v.  Bryan,  18  111.  526;  Bates  for  the  proof  of  contracts  by  decedents 
v.  Sargent,  51  Me.  423;  Reighard's  for  the  sale  of  lands  and  the  execution 
Estate,  192  Pa.  St.  in.  See  also  cases  .of  deeds  by  the  personal  representa- 
cited  infra,  this  subsection.  tives,  is  designed  10  embrace  only  cases 

A  Form  of  Petition  by  the  adminis-  of  contracts  for  a  valuable  considera- 

trator  of  a  deceased  vendor  is  set  out  in  tion,  and  does  not  cover  a  parol  gift  of 

full  in  Career  v.  Jackson,  56  N.  H.  364.  land   by  a  father  10  his  son,  in  con- 

8.  Samuels  v.  Findley,  7  Ala.  635.  siderationof  natural  love  and  affection. 

A  decree  in  such   proceedings,   not  Hagerty's  Case,  4  Watts  (Pa.)  305. 
appealed  from,  is  conclusive  upon  the        5.  Samuels  v.  Findley,  7  Ala.  635. 
parties  thereto.    Nelson  v.  Nelson,  117        The  Terms  of  the  Contract  should  be 

Pa.  St.  278.  set  out  in  the  petition.     Parker's  Es- 

4.  Crimm  v.  Townsend,  9  Ala.  403.  taie,  4  Pa.  Dist.   221.     But  it  is  not 

Contract   in    Writing.  —  Where    the  necessary  to  set  out  all  the  particulars 

statute  auchorizes  the   Probate  Court  of  the  contract,  and  it  is  sufficient  if 

to  compel  an  administrator  to  execute  the  substance   is  set   out.    Carter  v. 

a  conveyance  of  real  estate,  in  cases  Jackson,  56  N.  H.  364.     The  considera- 

where  the  intestafe  had  contracted  in  tion  and    terms  of    paymeni   should 

writing  to  convey  it,  a  petition  asking  be  alleged  in  the  petition.     Hagerty's 

for  a  decree  compelling  the  adminis-  Case,  4  Watts  (Pa.)  307. 
trator  to  convey  must  state  that  the        6.  Samuels  v.  Findley,  7  Ala.  635. 
contract  was  in  writing,  in  order  to        7.  Driver  v.  Hudspeth,  16  Ala.  348; 

give  jurisdiction  to  the  court.     Cory  Lacy    v.    Simpson,    Minor   (Ala.)  33; 

v.  Hyde,  49  Cal.  469.  Samuels  v.  Findley,  7  Ala.  635. 

An  Agreement  to  Devise  Land  is  within        8.  Samuels  v.  Findley,  7  Ala.  635. 
the  Pennsylvania  act  authorizing  the        Alleging  Place  Where  Representative 

Orphans'  Court  to  perform   contracts  Was  Appointed.  —In  Alabama  it  must 

in  writing  for  the  sale  of  lands  made  be  alleged  that  the  executor  or  admin- 

by  decedents.     Brinker  v.  Brinker,  7  istrator  of  the  obligor  received  his  ap- 

Pa.  St.  53.  pointment  from  the  Orphans'  Court  of 

Contract  Creating  Trust.  —  A  contract  the  county  in  which  the  petition  is  filed. 

by  a  purchaser  at  a  trustee's  sale  to  Crimm  v.  Townsend,  9  Ala.  403. 
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Averment  of  Performance  or  Offer  to  Perform.  —  The  petition  should  also 
allege  that  the  petitioner  has  performed  the  contract  so  far  as  his 
obligations  are  concerned,1  or  that  the  petitioner  is  willing  and 
offers  to  perform  the  agreement  on  his  part.* 

Subscription  by  Petitioner.  —  Unless  required  by  statute,  it  is  not 
essential  that  the  petition  should  be  subscribed  by  the  petitioner; 
it  is  sufficient  if  the  petitioner's  name  appears  in  the  body  of  the 
petition.3 

Verification.  —  Where  the  statute  requires  that  the  petition  shall- 
be  verified  by  the  petitioner,  the  requirement  is  jurisdictional, 
and  unless  it  is  complied  with  the  court  has  no  jurisdiction  to 
decree  specific  performance.4 

Prayer  for  Relief.  —  The  absence  of  a  prayer  for  specific  perform- 
ance in  terms  is  not  a  fatal  defect,  especially  where  there  is  a 
prayer  for  general  relief.* 

Amendment.  —  The  petition  may  be  amended.6 

6.  Jury.  —  In  Alabama  the  Orphans'  Court  has  no  power  to 
impanel  a  jury  unless  a  real  doubt  arises  as  to  some  disputed  fact, 
and  in  such  case  the  testimony  showing  the  necessity  for  so  doing 
must  be  spread  upon  the  record.7  In  Pennsylvania  it  is  held  that 
in  statutory  proceedings  for  the  proof  of  contracts  of  decedents 
in  the  Orphans'  Court,  the  sufficiency  of  the  evidence,  if  believed, 
to  establish  the  necessary  facts  is  exclusively  for  the  court  and 
not  for  the  jury.8 

7.  Order  or  Decree.  —  The  order  or  decree  should  state  the  per- 
son to  whom  the  administrator  is  to  make  the  conveyance,  but  it 
will  be  sufficient  if  this  can  be  gathered  from  the  whole  order  or 
decree.9  Under  the  Washington  statute  it  is  error  to  order  that 
a  conveyance  be  made  before  the  time  for  an  appeal  has  expired.10 
In  Alabama  it  is  error  to  decree  that  the  administrator  shall  make 

1.  Parker's  Estate,  4  Pa.  Dist.  221,  6  general  relief  of  the  most  com  pre  hen- 
Pa.  Dist.  139;  Chess's  Appeal,  4  Pa.  sive  character  Gibson,  C.  J.,  said: 
St.  52.  "  We  would  not,  however,  suffer  any 

2.  Anders's  Estate,  12  Phila.  (Pa.)  28,  deficiency  of  the  sort  to  prevail  against 
34  Leg.  Int.  (Pa.)  354;  Chess's  Appeal,  the  justice  of  the  case,  but  give  such 
4  Pa.  St.  52,  holding  that  the  omission  relief,  whether  specifically  prayed  or 
of  such  an  averment  is  a  defect  in  not,  as  the  facts  set  forth  and  proved 
form  merely,  and  may  be  amended.  might  require." 

3.  Carter  v.  Jackson,  56  N.  H.  364.  6.  Parker's  Estate,  4  Pa.  Dist.  221; 

4.  Baldwin  v.  Whitcomb,  71  Mo.  651.  Chess's  Appeal,  4  Pa.  St.  52. 

5.  Suffiolenoy  of  Prayer. —  In  Brinker  7.  Driver  v.  Hudspeth,  16  Ala.  348. 
v.  Brinker,  7  Pa.  St.  53,  the  objection  8.  Moore  v.  Small,  19  Pa.  St.  461. 
that  the  petition  in  the  Orphans'  Court  The  Orphans'  Court  without  the  in- 
contained  no  prayer  for  specific  per-  tervention  of  a  jury  has  the  same 
formance  was  disregarded  where  the  power  and  authority  as  a  court  of 
prayer  was  that  the  "  bill  may  be  an-  chancery  to  compel  specific  perform- 
swered  according  to  the  true  meaning  ance  of  such  contracts.  Chess's  Ap- 
and  substance  thereof,  without  equivo-  peal,  4  Pa.  St.  52. 

cation  or  evasion,  and  that  the  court        9.  Carter  v.  Jackson,  56  N.  H.  364. 
may  decree  0s  equity  shall  enjoin,"        10.  Sander- Boman  Real  Estate  Co.  v. 
this  being  in  substance  a  prayer  for    Yesler,  2  Wash.  429. 
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title  before  the  purchase  price  has  been  fully  paid.1  An  order 
for  a  specific  performance  by  an  heir,  of  a  contract  of  sale  made 
by  his  ancestor,  must  be  enrolled  before  the  deed  can  be  exe- 
cuted.* Performance  of  the  decree  may  be  enforced  by  attach- 
ment  for  contempt.8 

8.  Coits.  —  Where  both  parties  are  willing  to  carry  out  the  con- 
tract, and  the  application  is  merely  for  power  to  convey,  the  costs 
will  be  disposed  of  equitably.4 

9.  Appeal.  —  An  order  of  the  Probate  Court  directing  or  refusing 
to  direct  a  conveyance  of  real  estate  by  an  executor  or  adminis- 
trator is  appealable.*  In  Maine  the  administrator  cannot  appeal 
from  an  order  on  petition  granting  to  him  authority  to  execute  a 
conveyance,  since  the  exercise  of  such  power  is  not  imperative 
upon  him;6  but  the  heir  at  law  of  the  deceased  may  appeal.7 
In  Pennsylvania,  the  proceedings  of  the  Court  of  Common  Pleas 
to  prove  a  contract  for  the  sale  of  land  by  a  decedent  being  sum- 
mary, and  not  according  to  the  course  of  common  law,  a  writ  of 
error  will  not  lie  thereto,  but  the  proceedings  may  be  reviewed 
by  certiorari.8  In  Alabama  the  administrator  may  sue  out  alone 
a  writ  of  error  to  reverse  a  decree  rendered  against  him.9 

1.  Prince  v.  Bates,  19  Ala.  105;  Driver  6.  Corwin's  Estate,  61  Cal.  160. 
v.  Hudspeth,  16  Ala.  348.  6.  Emery  v.  Sherman,  2  Me.  93. 

2.  Matter  of  Everit,  2  Edw.  (N.  Y.)  7.  Bates  v.  Sargent,  51  Me.  423. 
597-  8.  Hagerty's    Case,   4    Watls    (Pa  ) 

8.  Chess's  Appeal,  4  Pa.  St.  52.  307. 

4.  Collins  v.  Vanderver,  1  Iowa  573.        9.  Prince  v.  Bates,  19  Ala.  105. 
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STATEMENT  OF  FACTS  ON  APPEAL. 

By  S.  B.  Fisher. 

I  Definition,  Nature,  and  Object,  551. 
II  When  Proper,  553. 
m.  Necessity  foe  Statement,  5  54. 

1.  General  Rule,  554. 

2 .  Use  on  Appeal  of  Statement  on  Motion  for  New  Trials  55  7 . 

0.   On  Appeal  from  Order  Granting  or  Refusing  Jvew 

Trial,  557. 
b.  On  Appeal  from  Judgment ',  558. 

IV.  By  Whom  Prepared,  558. 

1.  By  Appellant,  558. 

2.  By  Trial  Judge,  558. 

T.  Time  of  Preparing,  558. 

1.  In  General,  558. 

2.  Extension  of  Time,  559. 

3.  Excuse  for  Failure  to  File  Within  Prescribed  Time,  559. 

VI.  Manner  of  Preparing  Statement,  560. 
VTL  Contents  of  Statement,  560. 

1.  In  General,  560. 

2.  Statement  of  Facts  Only,  562. 

3.  Setting  Out  Evidence,  563. 

4.  Insertion  of  Deeds  and  Other  Instruments,  564. 

5.  Contents  of  Depositions,  564. 

6.  Rulings  and  Instructions  of  Court,  etc.,  564. 

7.  Reports  of  Referees,  565. 

8.  Proof  of  Venue,  565. 

VITL  Filing  Statement  Before  Service,  565. 
IX.  Service  of  Statement,  566. 

1.  Necessity  For,  566. 

2.  Time  of  Service,  566. 

X.  Amendments,  567. 

XI  Signature  by  Parties  or  Attorneys,  567. 
XU  Necessity  for  Seal,  568. 
xm  Settlement,  568. 

1.  Definition,  568. 

2.  Necessity  For,  568. 

a.  In  General,  568. 

b.  Where  Parties  Disagree,  569. 

c.  Where  Judge  Fails  to  Approve  or  Sign,  570. 
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3.  Before  Whom  Settled,  570. 

4.  Notice  of  Settlement,  570. 

a.  Necessity  For,  570. 

b.  Requisites  of  notice,  571. 

c.  Time  of  Service,  572. 

d.  Manner  of  Service ,  573. 

e.  Waiver  of  Defective  Service,  573. 

5.  Adjournment  of  Settlement,  573. 

6.  Effect  of  Failure  to  Settle  at  Day  Named,  573. 

7.  Proceedings  in  Settlement  of  Statement,  573. 

a.  In  General \  573. 

b.  Manner  of  Making  Statement,  574. 

XIV.  Certificate  of  Judge,  574. 

1.  Necessity  For,  574. 

a.  Form  of  Certificate,  576. 

3.  Amended  and  Supplemental  Certificates,  577. 

4.  Revocation  of  Certificate,  577. 

XT.  Signature  of  Judge,  577. 
XVI  Necessity  of  Sealing  by  Judge,  577. 
XVU  Eemedy  foe  Refusal  of  Judge  to  Act,  578. 
XVm  Amendment  and  Coeeegtion  of  Statement,  578. 
XIX.  Filing  After  Settlement,  578. 

XX.  Statement  as  Paet  of  Record,  579. 
XXI  Construction  on  Appeal,  579. 

CROSS-REFERENCES. 

As  to  Abstracts  of  Record  on  Appeal,  see  article  APPEALS,  vol.  2, 

P.  3i3. 
Bills  of  Exceptions,  see  article  BILLS  OF  EXCEPTIONS, 

vol.  3,  p.  374. 
Case  Made  or  Settled  on  Appeal,  see  article  CASE  MADE  ON 

APPEAL,  vol.  3,  p.  879. 
Statement  on  Motion  for  New  Trial  and  Use  Thereof  on  Appeal, 

see  article  NEW  TRIAL,  vol.  14,  p.  918  et  seq. 

I  Definition,  Nature,  and  Ob ject  —  Definition.  —  In  a  number 

of  states  the  term  "statement  on  appeal"  instead  of  "case  made 
or  stated  "  is  used  to  designate  that  part  of  the  record  containing 
the  settled  statement  of  counsel.1     Generally  speaking,  therefore, 

1.  See  Case,  5  Am.  and  Eng.  Encyc.  Sepulbeda,   5  Cal.   149;    Treadwell  v. 

of  Law  (2d  ed.)  749,  and  the  following  Davis,  34  Cal.  601   94  Am.  Dec.  770; 

cases:  Wetherbee    v.    Carroll,    33    Cal.  549; 

Arizona. — Trimble  v.  Long,  (Arizona  Kavanagh  v.  Mails,  28  Cal.  262. 

1899)56  Pac.  Rep.  731;  Shute  v.  Key-  Colorado.  —  Blatchley    v.     Coles,     6 

ser,  (Arizona  1892)29  Pac.  Rep.  386.  Colo.  82;  Willoughby  v.  Brown,  4  Colo. 

California.  —  Karih  v.  Orth,  10  Cal.  120. 

192;    People    v.    Crane,    60   Cal.    279;  Montana.  —  Noleware    v.    Sterns.    I 

Gates  v.  Walker,  35  Cal.  289;  Harper  Mont.     311;      Kleinschmidt     v.     Mc- 

v.   Minor,  27  Cal.  107;    De  Johnson  v.  Andrews,  4  Mont.  8. 
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the  definition  of  a  "case  made  "  or  "settled"  on  appeal  applies 
equally  to  a  "statement  of  facts  "  on  appeal,  i.  e.9  it  is  a  written 
instrument  embodying  so  much  of  the  proceedings  below  as  may 

be  necessary  to  show  the  error  alleged  and  duly  authenticated 
by  the  trial  judge.1 

Nevada,  —  Peers  v.    Reed,   23  Nev.  "A  statement  on  appeal  and  a  bill  of 

404;    State  v.  Central  Pac.  R.  Co.,  17  exceptions  are  substantially  the  same 

Nev.  259;    Williams  v.  Rice,   13  Nev.  — they  differing  only  in  respect  to  the 

234;    Irwin  v.  Samson,   10  Nev.  282;  time  and  manner  of  settlement,  and  in 

Corbett  v.  Job,  5  Nev.  201;  Fleeson  v.  some  particulars  in  form  —  and  their 

Savage  Silver  Min.  Co.,  3  Nev.  157;  purpose  is  the  same,  and  that  is,  to 

Gillig  v.  Lake  Bigler  Road  Co.,  2  Nev.  present  for  review  questions  of  law. 

214;  State  v.  Darling,  4  Nev.  413.  The  question  whether  the  evidence  is 

Oregon.  —  Rickey  v .  Ford,  2  Oregon  sufficient  to  sustain  the  verdict,  find- 

251.  ing,  or  decision,  can  be  presented  only 

Texas,  —  Cottrell   v.  Teagarden,  25  on  motion  for  a  new  trial.     It  cannot 

Tex.  317;  Stephens  v.  Bowerman,  27  be  presented  by  means  of  a  statement 

Tex.  18;  Walker  v.  Boyd,  (Tex.  Civ.  on  appeal."     Yates  v.  Smith,  40  Cal. 

App.  1898)  48  S.  W.  Rep.  602;  Meyer  662. 

v.  Mattes,  15  Tex.  Civ.  App.  n;  Brooks  BUI   of  Exceptions  Not  Regarded  as 

v.   State,   2  Tex.  App.   1;    Luckett  v.  Statement  of  Facts.  —  A  bill  of  excep- 

Townsend,  3  Tex.  119.  tions,  although  it  purports  to  state  all 

Washington,  —  Harker  v.  Crosby,  3  the  evidence  introduced  on  the  trial. 

Wash.  377;  Enos  v.  Wilcox,  3  Wash,  cannot  be  regarded  as  a  statement  of 

44;  McNatt  v,  Harmon,  3  Wash.  432;  facts.     The  opposite  party  is  not  bound 

State   v.    Brew,    4   Wash.   95;    Puget  to  see   that  it  contains  all  the  farts  or 

Sound   Iron    Co.    v.    Worthington,    2  to  agree  to  it,  and  has  no  control  over 

Wash.  Ter.  472;  Dittenhoefer  v.  Coeur  it.     Carolan  v.  Jefferson,  24  Tex.  229. 

d'  Alene  Clothing  Co.,  4  Wash.  519;  Statement  Instead  of  Bill  of  Exceptions. 

Swift  v.  Stine,  3  Wash.  Ter.  518.  —  In  Blatchley  v.  Coles,  6  Colo.  82,  the 

1.  See  article  Case  Made  on  Appeal,  court  held  that  a  statement  takes  the 

vol.  3,  p.  880.  place  of  a   bill  of  exceptions    under 

Statement  of  Facts  Distinguished  from  ihe  former  system  of  practice  in  Colo- 

Bill  of  Exoeptions.  —  "A  bill  of  excep-  radot  and  that  the  provision  for  it  is 

tions  and  statement  of  facts  are  alike  general  in  its  application  to  all  causes 

intended  to  be  incorporated  into  and  under  the  code,  whether  of  a  legal  or 

become  parts  of  the  record  of  the  case,  an  equitable  nature. 

Still  they  are   altogether  different  in  Assignment  of  Errors  Hot  Statement  of 

their  character  and  purposes,  as  well  as  Facts.  —  The  appellate  court  will  not 

in  the  manner  of  their  preparation  and  receive  a  mere  assignment  of  errors  as 

authentication.      The    first    serves   to  a  statement  of  facts  in  favor  of  the 

perpetuate  in  the  record  the  ruling  of  party  making  such  assignment.     Flee- 

the  court  to  which  the  party  presenting  son  v.  Savage  Silver  Min.  Co.,  3  Nev. 

the  bill  excepts.     Only  such  facts  are  157. 

set  out  in  it  as  are  necessary  for  the  Certificate  of  Clerk  Insufficient. —  In 

proper  understanding  of  the  action  of  State  v.  Brew,  4  Wash.  95,  it  was  held 

the   court  to   which   the  exception  is  that  the  clerk's  certificate  as  to  what 

taken.     In  its  preparation  and  comple-  actually   occurred  at  the  trial   below 

tion  the  opposite  part v  has  no  necessary  cannot,  in  the  absence  of  a  statement 

connection,  and  is  frequently  not  even  of  facts,  give  notice  to  the  Supreme 

cognizant  of  its  contents  until  it  has  Court  of  such  facts, 

become  a  part  of  the  record.     While  Karrative  of  Trial  Hot  Statement.  —  In 

the  latter  is  intended  to  embody  in  the  Corbett  v.  Job,  5  Nev.  201,  it  was  held 

record  all  the  evidence  introduced  on  that  a  paper  containing  a  mere  recital 

the  trial,  as  agreed  to  by  the  parties  of  the  progress  of  a  trial  and  details  ol 

and  approved   by  ihe  court;  or  if  the  matters  occurring  thereat,  with  excep- 

parties  fail  to  agree,  as  certified  to  by  tions  to  the  rulings  of  the  court  taken 

the  court  after   examining  the  state-  therein,  but  not  presenting  such  excep- 

ments  prepared  by  them  respectively."  lions  in  the  form  of  a  bill,  nor  in  any 

Roundtree  v.  Galveston,  42  Tex.  612.  manner  except  as  simply  noted  in  the 
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When  Proper.  ON  APPEAL.  When  Proper. 

Nature  and  Purpose.  —  A  statement  of  facts  on  appeal  is  intended 
to  include  everything  material  that  took  place  in  the  cause,  not 
otherwise  a  part  of  the  record,1  its  object  being  to  make  that  a 
matter  of  record  which  before  was  not  record,  but  rested  only  in 
the  recollection  of  the  court  or  counsel  or  the  minutes  or  files  of 
the  court.* 

II.  Whew  Pbopxb.  —  It  seems  that  the  rule  as  to  the  propriety 
of  a  statement  of  facts  on  appeal  is  the  same  as  that  which  gov- 
erns a  "case  made  on  appeal "  and  bills  of  exceptions,  since  the 
statement  and  case  made  are  usually  considered  as  substitutes 
for  such  bill  of  exceptions.3  It  is  held  to  be  proper  on  appeal 
from  a  final  judgment,4  an  order  granting  or  refusing  a  motion 

course  of  the  narrative,  is  in  no  sense  lor  a  Hew  Trial,  in  California,  is   to 

a  statement,  and  must  be  disregarded,  bring  into   the   record   those   matters 

See  also  Irwin  z:  Samson,  10  Nev.  282.  oniy  which  arise  in  the  progress  of  a 

Omission  Hot  Supplied  by  Depositions,  trial  and  constitute   the  basis  of  the 

—  The  want  of  a  statement   of  facts  motion  under  the  fifth,  sixth,  and  sev- 

cannot  be  supplied  by  depositions  of  enth  subdivisions  of  section  193  of  the 

witnesses  as  to  the  evidence  on   the  Practice  Act,  and  which  the  appellant 

trial.    Garnett  r».  Roberts,  16  Tex.  555.  desires  to  have  reviewed  on  appeal  from 

1.  Puget  Sound  Iron  Co.  v.  Worth-  the  order  granting  or  refusing  a  new 
ington,  2  Wash.  Ter.  472.  trial.    A  party  who  does  not  wish  to 

2.  De  Johnson  v.  Sepulbeda,  5  Cal.  raise  any  question  as  to  the  sufficiency 
149;  Rickey  v.  Ford,  2  Oregon  251.  of  the  evidence,  on  an  appeal  from  an 

In  California  it  is  held  that  the  office  order  granting  or  refusing  a  new  trial, 

of  a  statement  on  appeal  is  to  bring  but  only  desires  a  review  of  rulings  on 

into  the  record  those  orders  and  rul-  questions  of  law  arising  in  the  progress 

ings,  together  with  the  facts  necessary  of  the  trial,  may  introduce  such  rul- 

to  explain   them,  which  are  made  in  ings,  with  sufficient  evidence  to  point 

other  stages  of  the  proceedings  in  the  them,  into  his  statement  on  appeal,  or 

case,  and  not  during  the  progress  of  may  make  a  bill  of  exceptions  as  he 

the  trial,  and  which  are  not  contained  proceeds,  and  thus  have  them  reviewed 

in  the  judgment  roll.   Harper  v.  Minor,  on  appeal  from  the  judgment.     Harper 

27  Cal.  107.  v.  Minor,  27  Cal.  107. 

In  Texas  it  is  held  that  the  province  8.  See  generally  articles  Bills  of 
of  the  statement  of  facts  is  to  bring  be-  Exceptions,  vol.  3.  p.  374;  Case  Made 
fore  the  court  clearly  and  unmistakably  on  Appeal,  vol.  3,  p.  879. 
the  evidence  upon  the  trial,  and  when  Bill  of  Exceptions  Used  Instead  of  State- 
references  are  made  in  the  statement  ment. —  In  Washington,  by  Laws  1890, 
of  facts  to  other  parts  of  the  record  for  it  is  provided  that  "  in  actions  at  law 
portions  of  the  evidence,  they  should  and  in  special  proceedings  which  are 
be  so  made  as  to  indicate  with  cer-  appealable,  the  appellant,  instead  of 
tainty  the  evidence  intended.  Stephens  settling  a  statement  of  facts,  as  pro- 
v.  Bowerman,  27  Tex.  18.  vided  by  this  act,  may  have  his  excep- 

Where  a  party  seeks  to  reverse  a  tions  and  such  facts  as  are  material  to 

judgment  because  evidence  which  was  the  same  made  a  part  of  the  record  by 

properly  admissible  was  ruled  out,  he  bill  of  exceptions,  as  provided  by  chap, 

should  bring  into  court  a  statement  ter  nineteen  of  the  Code  of  Washing- 

of  the  facts  which  were  in  evidence  on  ton,    relating     to     exceptions;"    but 

the  trial  below,  in  order  that  the  mate-  whichever  course  is  adopted  must  be 

riality  of  that  which  was  rejected  may  followed  exclusively.     Quoted  \v  Jones 

be  seen,  and  that  the  appellate  court  i>.  Jenkins,  3  Wash.  17.  This  provision, 

may  be  able  to  determine  whether  the  however,  applies  only  to  the  proceed- 

evidence    offered    and   rejected  could  ings  mentioned,  and  in  an  equity  case 

have  influenced  the  verdict  of  the  jury  on  appeal  there  must  be  a  statement, 

if  it   had  been  admitted.     Cottrell  v.  Stenger  v.  Roeder,  3  Wash.  412. 

Teagarden,25  Tex.  317.  4.  Harper  v.    Minor,   27    Cal.    109; 

The  Office  of  a  Statement  on  a  Motion  Karth  v.  Orth,  10  Cal.  192;  De  John- 
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STA TEMENT  OF  FACTS 


for  Statement. 


for  a  new  trial,1  or  a  judgment  on  a  referee's  report.* 
m.  Necessity  fob  Statement  —  1.  General  Rule  —  Presumption 

in  Favor  of  Judgment  in  Absence  of  Statement.  —  On  an  appeal  from  a 
judgment  when  there  is  no  statement  of  facts  or  bill  of  excep- 
tions, the  appellate  court  can  consider  only  such  questions  as 
arise  on  the  judgment  roll;3  and  if,  on  an  inspection  of  the  judg- 

soq  v.  Sepulbeda,  5  Cal.  149;  Gates  ».  16  Tex.  652;  Birge  v.  Wan  hop,  23  Tex. 

Walker,  35  Cal.  289;  Stone  v.  Stone.  17  441;  Secrest  v.  Townsend.  1  Tex.  414; 

Cal.  513;  State  v.  Darling,  4  Nev.  413;  Dewees  v.  Hudgeons,  1  Tex.  192;  Har- 

McNatt  v.  Harmon,  3  Wash.  432;  Enos  bert  v.  Henly,  31  Tex.  666;    Madden 

v.  Wilcox,  3  Wash.  44;  E.  P.  Cad  well,  v.  Madden,  79  Tex.  595;  Smith  v.  An- 

etc,  Mortg.  Loan  Co.  v.  North  Yakima  derson,  8  Tex.  Civ.  App.  188;  Wachs- 

First  Nat.  Bank,  3  Wash.  188.  muth  v.  Sims,   (Tex.  Civ.  App.   1895) 

1.  See  article  New  Trial,  vol.  14,  p.  32  S.  W.  Rep.  821;  Alexander  v.  Mul- 
971.  hall,  1  Tex.  Unrep.  Cas.  764;  Holman 

2.  See  article  References,  vol.    17,  v.   Britton,    2    Tex.    298;    Dunlap  v. 
pp.  1081,  1082.  Brooks,  3  Tex.  App.  Civ.  Cas.,  §  359; 

3.  Arizona, —  Trimble  v.  Long,  (Ariz.  Sloe  urn    v.    Putnam,   (Tex.  Civ.  App. 
1899)  5°  pac»  Rep.  732.  1894)  25  S.   W.    Rep.   52;    Galveston, 

California.  —  Dimick   v.    Campbell,     etc.,  R.  Co.  v.  Knippa,  (Tex.  Civ.  App. 


^  ~  ___  __  _  ¥ 

31  Cal.  238;  Harper  v.  Minor,  27  Cal. 
107;  Sutter  z\  San  Francisco,  36  Cal. 
112;  Nelson  v.  Mitchell,  10  Cal.  92; 
Karth  v.  Orth,  10  Cal.  192;  Wixon  v. 
Bear  River,  etc.,  Water,  etc.,  Co.,  24 
Cal.  367,  85  Am.  Dec.  69;  Poole  v. 
Caulfield,  45  Cal.  107;  Nevada  County, 
etc.,  Canal  Co.  v.  Kidd,  43  Cal.  180; 
McAbee  v.  Randall,  41  Cal.  136;  Gates 
v.  Walker,  35  Cal.  289;  Stone  v.  Stone, 


1894)  27  S.  W.  Rep.  730;  Yarzombeck 
v,  Grier,  (Tex.  Civ.  App.  1895)325. 
W.  Rep.  236;  Barrett  v.  Slate,  25  Tex 
605;  Poag  v.  Williams,  31  Tex.  193; 
Hicklin  v.  State,  31  Tex.  492;  Gardner 
v.  Broussard,  39  Tex.  372;  Live  Oak 
County  v.  Heaton,  39  Tex.  499;  Morris 
v.  Files,  40  Tex.  374;  Davis  v.  Cal- 
houn, 41  Tex.  554;  Bast  v.  Alford,  22 
Tex.  399;  McCarty  v.  Wood,  42  Tex. 


17  Cal.  513;  Wetherbee  v.  Carroll,  33     39:  Gammage  v.   Moore,  42  Tex.  170; 


0        —  -=-    -      ^     »*»  ___      _     —  _  _      __       _ _  —    v    ^^ 

Cal.  549;  Abbott  v.  Douglass,  28  Cal. 
295;  Hoadley  v.  Crow,  22  Cal.  265; 
Loucks  v.  Edmondson,  18  Cal.  203; 
American  River  Water,  etc.,  Co.  v. 
Bear  River  Water,  etc.,   Co.,  n  Cal. 


Roundtree  v.  Galveston,  42  Tex.  612; 
Keef  v.  State,  44  Tex.  582;  Frost  v. 
Frost,  45  Tex.  324;  Sheldon  v.  Bena- 
vides,  60  Tex.  673;  El  well  v.  Universal- 
ist  Church,   63   Tex.  220;    Werlan  v. 


_rw_.         *«.»-.  .._v_»,        -l-.,         WW.,      m.  m.         —  .*..  ._»         w-».  _.w».,         wj  .    w«.        __w,  .._..  —  ..        v. 

339;  McGill  v.  Rainaldi,  11  Cal.  391;     Schollett,  63  Tex.  227;  Missouri,  etc., 

vt 1 tjt ._««_i    _o_.    01 o      /~*_      _.     —  *-£r~__      __    nr__     m..     a 


Newberg  v.  Henson,  12  Cal.  280;  Sher- 
man v.  Rollberg,  11  Cal.  38;  White  r. 
White,  86  Cal.  219. 

Louisiana.  —  Halsey  v.  Voorhees,  7 
Rob.  (La.)  355;  Roberts  v.  Benton,  1 
Rob.   (La.)    100;    Dorsey   v.  Harding, 


r  mr  m     v  -  » 

R.  Co.  v.  Stafford,  13  Tex.  Civ.  App. 
192;  Curry  v.  York,  3  Tex.  357;  Pun- 
derson  v.  Love,  3  Tex.  60;  Fulgham 
v.  Bendy,  23  Tex.  64;  McMullen  v. 
Kelso,  4  Tex.  235;  Lockett  v.  Schuren- 
berg,  60  Tex.  610;    Hall  v.  Little,   11 


--.<**<— '.  \  «—*••/  -wwj  _rw._ wj  v.         _._»._...0,  WW.Q,         WW  —    W...         W_W,  _-'—..  — .        _-....w,  -    — 

1  Rob.  (La.)  132;    Clark   v.  Laidlaw,  4    Tex.  404;  Cannovan  v.  Thompson,  12 
Rob.  (La.)  380;  Worsley  v.  Benoist,  r     #r—   — —  *~t,-:™--  -.   m;h_,   ,- t__ 


—  _  —      _       —  J     ^___  -_ j       _  _      —  _    _ __ 

La.  Ann.  171:  Byrne  v.  Riddell,  2  La. 
Ann.  11;  Hampson  v.  Reynaud,  2  La. 
Ann.  996:  Lockwood  v.  Zuntz,  23 
La.  Ann.  746. 

Montana.  —  Kleinschmidt  v.  Mc- 
Andrews,  4  Mom  8,  223;  King  v.  Sul- 
livan, 1  Mont.  282. 

Nevada.  —  Irwin  v.  Samson,  10  Nev. 


_  _ ~w r?  -_         _  g  -  -  -         — 

Tex.  247;  Chrisman  v.  Miller,  15  Tex. 
159;  Dikes  v.  Monroe,  15  Tex.  236; 
Shulte  v.  Hoffman,  18  Tex.  678;  Gal- 
breath  v.  Templeton,  20  Tex.  45; 
Thompson  v.  Callison,  27  Tex.  438; 
Wade  v.  Buford,  1  Tex.  App.  Civ. 
Cas.,  §  1337;  Rockmore  v.  Davenport, 
14  Tex.  602,  65  Am.  Dec.  132;  Sheldon 
v.  Boyce,  20  Tex.  828;  May  v.  Ferrill, 


_rcvi«u>*.  __—<»_*    v.    w«iu-vii|     *_    -1  v.  w  .  v.     _»_-  v«.,    m-v      —«.<-.     —_._■,      _.--»j     w.     •    %......, 

282 i    Williams  v.  Rice,   13  Nev.  234;  22  Tex.  340;  Hodges  v.  Longcope.  23 

Peers  v.   Reed,  23  Nev.  404;  State  v.  Tex.  155;  Blackwell  v.  Patton.  23  Tex. 

Central  Pac.  R.  Co.,  17  Nev.  259.  670;  Devore  v.  Crowder,  66  Tex.  204; 

Texas.  —  Jones  v.  Black,  1  Tex.  527;  Exp.  Self,  (Tex.  Crim.  1897)  38  S.  W. 

Johnson  v.  Blount,  48  Tex.  38;  Flan  a-  Rep.  996;  Blackburn  v.  Blackburn,  16 

gan  .'.  Ward,  12  Tex.  209;  McMahan  Tex.  Civ.  App.  564:   fuergens  v.  Mis- 

v.  Rice,  16  Tex.  335;  Lewis  v.  Black,  souri,  etc.,  R.  Co.,  16  Tex.  Civ.  App. 
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Necessity  ON  APPEAL.  for  Statement. 

ment  roll,  no  error  appears  in  the  proceedings  had  in  the  court 
below,  the  appellate  court  will  presume  none,1  but  every  pre- 
sumption will  be  entertained  in  favor  of  the  correctness  of  the 
judgment.* 

Presumption  as  to  Sufficiency  of  Evidence  in  Absence  of  Statement.  —  As  a 
general  rule,  in  the  absence  of  a  statement  of  facts  the  appellate 
court  will  presume  that  the  evidence  adduced  on  the  trial  was 
sufficient  to  sustain  the  verdict  of  the  jury.3 

Neeessary  to  Beview  of  Bnlings  on  Evidence.  —  In  the  absence  of  a 
statement  of  facts  or  a  bill  of  exceptions  the  appellate  court  will 
not  consider  the  action  of  the  court  below  in  receiving  or  reject- 
ing evidence.4 

452;  Texas,  etc.,  R.  Co.  v.  Porcell,  91  Tex.  App.  249;  Booker  v.  Slate,  4  Tex. 

Tex.    585,  reversing  (Tex.   Civ.   App.  App.    564;    Long  v.    Behan,    19  Tex. 

1897)  43  S.  W.   Rep.  836;   Walker  v.  Civ.   App.   325;  Callison  v.   Autry,  4 

Boyd,  (Tex.  Civ    App.  1898)  48  S.  W.  Tex.  371;  Bond  v.  Mallow,  17  Tex.  636; 

Rep.  602;  Crow  v.  Jackson,  (Tex.  Civ.  Curry  v.  York,  3  Tex.  357;  Henderson 

App.   1899)  49  S.  W.   Rep.  920;  Arm-  v.   Trimble,  8  Tex.   174;    Walling  v. 

strong  v.    Dreaper,    (Tex.   Civ.   App.  Kinnard,    10    Tex.    508:     Robbins    v, 

1899)    50    S.  W.    Rep.    1024;    State  v.  Kimble,  2  Tex.   257;    Hall  v.  Little, 

Scholl,  (Tex.  Civ.  App.  1899)  5°  S.  W.  11  Tex.  404;  Armstrong  v.  Lipscomb, 

Rep.   205;    Ex  p.   Clay,   (Tex.   Crim.  11  Tex.  649;    St.  Clair  v.  McGehee,  22 

1899)  51  S.  W.  Rep.  241;  Jones  v.  State,  Tex.  5. 

(Tex.  Crim.   1899)  51  S.  W.  Rep.  949;        3.  Texas,  —  Johnson    v.    Blount,   48 

Holt  v.  Stale,  (Tex.  Crim.  1899)  51  S.  Tex.  38;  Portis  v.  Cochrane,   1  Tex. 

W.   Rep.  907;    Litton  v.  Thompson,  2  77;  Luckett  v.  Townsend,  3  Tex.   119; 

Tex.  Unrep.  Cas.  577;  Ferreli  v.  State,  Campbell   v.   Skidmore,    1   Tex.  475; 

•2  Tex.  App.  399;  Mitchell  v.  Slate,  2  Duffield  v.  Bodine,  2  Tex.  292;  Kirk- 

Tex.  App.  404;  Owens  v.  Stale,  4  Tex.  man  v.  Snively,  2  Tex.  447;  James  v. 

App.  153;  Branch  v.  State,  1  Tex.  App.  Fulcrod,  5  Tex.  512;  Cochran  v.  Kel- 

99;  Hutchins  v.  Wade,  20  Tex.  7.  lum,  4  Tex.  120;  Lewis  v.  State.  (Tex. 

Utah.  —  Lowell  v.  Parkinson,  4  Utah  Crim.  1899)  5°  S.  W.  Rep.  952;  Walker 

64;  Perego  v.  Dodge,  9  Utah  3.  v.  Boyd,  (Tex.  Civ.  App.  1898)48  S.  W. 

Washington.  —  McNatt  v.   Harmon,  Rep.    602;    Lewallen    v.   State,   (Tex. 

3  Wash.  432;  Enos  v.  Wilcox,  3  Wash.  Crim.   1898)  44  S.  W.  Rep.  1090;  Ed- 

44;    Smith    v.    State,    5    Wash.   273;  wards  v.  State.  (Tex.  Crim.  1898)44  S. 

Whittier  v.  Cad  well,  4  Wash.  819,  820;  W.   Rep.  293;    Parker  v.  State,  (Tex. 

Stenger  v.  Roeder,  3  Wash.  412;  E.  P.  Crim.  1898)44  S.  W.  Rep.  1132;  Smith 

Cadwell,    etc.,    Mortg.    Loan    Co.    v.  v.  State,  (Tex.  Crim.   1898)  44  S.  W. 

North    Yakima    First    Nat.    Bank,   3  Rep.    1090;    Williams   r.  State,  (Tex. 

Wash.  188;  Harker  v.  Crosby,  3  Wash.  Crim.  1898)44  S.  W.  Rep.  520;  McDon- 

377;  Whidby  Land,  etc.,  Co.  v.  Nye,  5  aid   v.   State,   33   Tex.   339:   Shaw   v. 

Wash.  301.  State,  (Tex.  Crim.  1899)  51  S.  W.  Rep. 

United  States.  —  Bonnifield  v.  Price,  214. 
154  U.  S.  672.  Washington. — Casey    v.   Oakes,    17 

1.  Dimick  v.  Campbell,  31  Cal.  238.  Wash.  409,  reversing  on  rehearing  15 

2.  Hayes  v.  Bass,  1  Tex.  App.  Civ.  Wash.  450. 

Cas.,  §  15;    Greenwood  v.    Watts,  1  The  Texas  Court  of  Criminal  Appeals 

Tex.  App.  Civ.  Cas.,  §  115;  Hardemyer  cannot  consider  the  objection  that  the 

v.  Young,  1  Tex.  App.  Civ.  Cas.,  §  150;  evidence  is   insufficient  to  support  a 

Peet  v.   Hereford,   1    Tex.  App.  Civ.  conviction,  in  the  absence  of  a  state- 

Cas.,  §  869;    Henry  v.  Shain,  1  Tex.  ment  of  facts.     Breeland  v.  State,  (Tex. 

App.  Civ.  Cas.,  §  1074;  Wade  v.  Bu-  Crim.  1899)  50  S.  W.  Rep.  722. 

ford,  1  Tex.  App.   Civ.  Cas.,  §  1335;  4.  Texas,  etc.,  R.  Co.  v.  McAllister, 

Taylor  v.  Campbell,  59  Tex.  315;  Stelle  59  Tex.   349;    White   v.  State,  (Tex. 

v.   Shannon,   62    Tex.    198;    Ward   v.  Crim.  1897)  42  S.  W.  Rep.  303;  Hutch- 

Townsend,  2  Tex.  581;  Davis  v.  State,  ins  v.   Wade,  20  Tex.  7,  overruled  in 

6  Tex.   App.   196;    Gross  v.  State,  4  Litton   v.   Thompson,   2  Tex.  Unrep. 
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Necessary  to  Review  of  Instructions.  —Asa  general  rule  the  action  of 
the  court  below  in  giving  or  refusing  instructions  will  not  be 
considered  on  appeal  in  the  absence  of  a  statement  of  facts.1 

Where  It  Ii  Objected  that  Verdict  Is  Contrary  to  Law  and  Evidence.  —  When 
there  is  no  statement  of  facts  the  appellate  court  cannot  notice 
an  assignment  of  error  that  the  verdict  of  the  jury  was  contrary 
to  the  law  and  the  evidence.* 

Refusal  to  Grant  Continuance.  —  In  the  absence  of  a  statement  of 
facts  it  has  been  held  that  an  assignment  of  error  based  on  the 
refusal  of  a  continuance  will  not  be  considered  on  appeal.3 

Alleged  Error  in  Overruling  Motion  for  New  Trial.  —  The  appellate  court 
will  not,  in  the  absence  of  a  statement  of  facts,  consider  an 
alleged  error  in  overruling  a  motion  for  a  new  trial.4 

Errors  Appearing  on  Record.  —  It  may  be  stated  as  a  general  rule 
that  a  statement  on  appeal  is  not  necessary  where  error  appears 
on  the  judgment  roll.5     A  statement  is  required  only  where  the 

Cas.  578;  Blackwell  v.  Pat  ton,  23  Tex.  rehearing  43  S.  W.  Rep.  795;  Canno- 
670;  Fulgham  v.  Bendy,  23  Tex.  64;  van  v.  Thompson,  12  Tex.  248;  Brad- 
Smith  v.  Slate,  (Tex.  Crim.  1898)  44  ford  v.  Mann,  1  Tex.  Unrep.  Cas.  225; 
S.  W.  Rep.  1090;  Castleman  v.  State,  Dalby  t>.  Booth,  16  Tex.  563;  Kindred 
39  Tex.  Crim.  A  pp.  1;  McMahan  v.  v.  State,  32  Tex.  609;  Koontz  v.  State, 
Rice,  16  Tex.  335;  Lewis  v.  Black,  16  41  Tex.  570:  Fulgham  v.  Bendy,  23 
Tex.  652;  Walker  v.  Boyd,  (Tex.  Civ.  Tex.  64;  Anderson  v.  State,  (Tex. 
A  pp.  1898)  48  S.  W.  Rep.  602;  Greer  Crim.  1898)  45  S.  W.  Rep.  488;  Lee  v. 
v.  Marble  Falls  First  Nat.  Bank,  (lex.  State,  (Tex.  Crim.  1898)  44  S.  W.  Rep. 
Civ.  App.  1898)  47  S.  W.  Rep.  1045;  835;  Gregory  v.  State,  (Tex.  Crim. 
Baldwin  v.  State,  39  Tex.  Crim.  245;  1898)  43  S.  W.  Rep.  1017,  rehearing 
Wilkerson  r.  State,  (Tex.  Crim.  1898)  denied  in  48  S.  W.  Rep.  577. 
45  S.  W.  Rep.  805;  Lee  v.  State,  (Tex.  Instructions  Considered  with  Bespeot  to 
Crim.  (1898)  44  S.  W.  Rep.  835;  May  Pleadings.  —  In  the  absence  of  such 
v.  Ferrill,  22  Tex.  340;  Cottrell  r.  statement  a  charge  will  not  be  revised 
Teagarden,  25  Tex.  317.  unless   the   pleadings  contain   matter 

Where  There  Is  a  Bill  of  Exceptions  showing  the  charge  10  be  necessarily 

which  discloses  facts  enough  to  show  erroneous.     Bast  v.   Alford,   22  Tex. 

that  the  court  excluded  competent  tes-  399.     See  also  Pfeuffer  v.  Maltby,  54 

timony,  the  relevancy  and  materiality  Tex.  454;  Anding  v.  Perkins,  29  Tex. 

of  which   appear  from  the  pleadings,  348. 

a  statement  of  facts  is  unnecessary.  2.  May  v.  Ferrill,  22  Tex.  340;  Kin- 
Harvey  v.  Hill,  7  Tex.  591;  King  v.  dred  v.  State,  32  Tex.  609;  Henrie  v. 
Gray,  17  Tex.  62;  Jones  v.  Cavasos,  29  State,  41  Tex.  574;  Croomes  v.  Slate, 
Tex.  428;  McCarty  v.  Wood,  42  Tex.  (Tex.  Crim.  1899)  51  S.  W.  Rep.  924; 
38;  Galbreath  v.  Templeton,  20  Tex.  Collins  v.  State,  (Tex.  Crim.  1899)  50  S. 
46:  Anding  v.  Perkins,  29  Tex.  348.  W.   Rep.    370;  Pulley  v.  State,  (Tex. 

1.  Dever  v.    Branch,    18  Tex.   615;  Crim.  1898)  47  S.  W.  Rep.  1005;  Wtl- 

Hutchins  v.  Wade,  20  Tex.  7;  Bast  v.  Hams  v.  State,  (Tex.  Crim.  1898)  44  S. 

Alford,  22  Tex.  399;  Barrett  v.  State,  W.  Rep.  291. 

25  Tex.  605;  Scoggins  v.  Thompson,  3.  Lee  v.  State,  (Tex.  Crim.  1898)44 

(Tex.  Civ.  App.   1898)  45  S.  W.  Rep.  S.  W.   Rep.  835;    Campbell  ?.   State, 

216;  Baldwin  v.  State,  39  Tey.  Crim.  Tex.  Crim.  1898)443.  W.  Rep.  1112. 

245;  Teas  v.  McDonald,  13  Tex.  349,  4.  Lehde  v.  Lehde,  17  Tex.  Civ.  App. 

65  Am.   Dec.  65;  Mitchell  v.  State,  2  240. 

Tex.  App.  404;  Clark  v.  State,  (Tex.  6.  Jones  v.  Petaluma,  36  Cal.  230; 
Crim.  1899)  51  S.  W.  Rep.  1120;  JorTes  Morley  v.  Elkins,  37  Cal.  454;  People  v. 
v.  State,  (Tex.  Crim.  1899)  51  ^-  W.  Maguire,  26  Cal.  635;  Klein  v.  Allen- 
Rep.  949;  Houston,  etc.,  R.  Co.  v.  Red  bach,  6  Nev.  159;  Crook  v.  M'Greal,  3 
Cross  Stock  Farm,  (Tex.  Civ.  App.  Tex.  487;  Salinas  v.  Wright,  11  Tex. 
1898)  45  S.  W.  Rep.  74 r,  reversing  on  572. 

rr-G  Volume  XX. 


Neoeuity  ON  APPEAL.  for  Statement. 

record  fails  to  disclose  the  error  upon  which  the  appellant  relies.1 
2.  Use  on  Appeal  of  Statement  on  Motion  for  New  Trial  —  a.  On 
Appeal  from  Order  Granting  or  Refusing  New  Trial. 
—  In  some  states  it  has  been  held  that  when  an  appeal  is  taken 
from  an  order  granting  or  refusing  a  new  trial,  no  statement  on 
appeal  need  be  made  or  filed  after  the  entry  of  the  order,  and 
that  the  statement  prepared  and  used  on  the  hearing  of  the 
motion  in  the  court  below  will  be  sufficient  in  the  appellate 
court.* 

Keview  of  Hidings  on  Demurrer.  —  In  Washington  it  has  been  held  that 
Rulings  on  demurrer  may  be  reviewed  a  statement  of  facts  is  not  necessary 
on  the  transcript  on  appeal  without  on  appeal  when  the  matter  to  be  de- 
incorporating  into  the  record  any  state-  termined  is  whether  the  conclusions  of 
ment  of  facts  or  the  finding  and  con-  law  and  the  decree  were  or  were  not 
elusions  of  the  lower  court.  Chase  warranted  by  the  findings  of  fact. 
Nat.  Bank  v.  Hastings,  20  Wash.  433.  Watson  v.  Sawyer,  12  Wash.  35;  Brown 

No  Pleadings  to  Support  Judgment.  —  v.  Kern,  21  Wash.  211. 

A  judgment  will,  it  seems,  be  reversed  Stipulation  as  to  Faota. —  Where  the 

even  though  there  be  no  statement  of  attorneys  in  a  cause  have  stipulated  as 

facts  or  bill  of  exceptions  in  the  record,  to  what  are  the  facts  in  the  case,  and 

where  there  are  no  plead ines  to  sup-  that  the  stipulation  shall  form  a  part  of 

port  the  judgment.     Neill  v.  Newton,  the  judgment  roll,  the  facts  therein  ad- 

24  Tex.   202.     See  also  10  the  same  mitted  stand  in  place  of  a  rinding  of 

effect  Anding  v.  Perkins,  29  Tex.  348.  facts  by  the  couri,   and   constitute  a 

Verdict  Kepngnant  to  Admissions    in  part   of    the    judgment  roll,   and  no 

Pleadings.  —  It  has  been  held  that  when  specification  of  the  errors  relied  on  on 

a  verdict  is  repugnant  to  the  admissions  appeal  need  be  made  in  the  transcript, 

in  the  pleadings,  there  is  no  necessity  nor  is  a  statement  necessary.     Brew- 

for  the  statement  of  facts  to  show  that  ster  v.  Hartley,  37  Cal.  15.     See  gen- 

the  verdict  is  wrong.    Lucketi  v.  Town-  erally  article  Stipulations,  post. 

send,  3  Tex.  119.  1.  Morley    v.    Elkins,   37   Cal.  454; 

Admission  of  Faets  in  Answer.  —  In  People  v.  Mag ui re,  26  Cal.  635;  People 
McHenry  v.  Roper,  7  N.  Dak.  584,  it  v.  Burney,  29  Cal.  459;  Jones  v.  P eta- 
was  held  that  it  is  not  necessary  that  luma,  36  Cal.  230. 
there  should  be  a  statement  of  the  case  "It  Is  Optional  with  the  Appellant, 
to  obtain  the  reversal  of  a  judgment  when  he  appeals  from  the  judgment 
against  a  plaintiff,  where  the  answer  alone,  whether  he  will  make  a  state- 
admits  facts  showing  that  he  is  entitled  ment  or  not.  If  he  makes  no  state- 
to  the  relief  prayed  for,  as  there  is,  in  ment,  it  is  not  necessary  that  (here 
such  case,  no  issue  of  fact  to  be  tried  should  be  in  the  transcript,  or  on  file, 
under  the  code,  either  in  the  District  what  has  heretofore  been  denominated 
Court  originally  or  de  novo  in  the  Su-  '  an  assignment  of  errors,'  or  any  state- 
preme  Court.  ment  of  the  grounds  upon  which  he 

Where  Record  Contains  Special  Verdict  relies,  for  neither  the  statutes  nor  the 

or  Conclusions  of   Fact  and  Law. —  In  rules  of  this  court  now  require  it,  and 

Texas  it  is  provided   that   where  the  an  appeal  cannot  in  such  cases  be  dis- 

record   contains  a  special   verdict  or  missed  on  motion  for  want  of  an  assign- 

the  conclusions  of  fact  and  law  by  the  ment  of  errors  in  the  transcript,  or  of 

judge    and    the     judgment    rendered  a  statement,   or  where  there  is  a  de- 

thereon,  it  shall  be  sufficient  for  the  fective  statement;    but  in  such  cases 

party  excepting  to  the  conclusions  of  only   the  errors  appearing   upon   the 

law  or  judgment  of  the  court  to  cause  judgment    roll    can    be    considered." 

it  to  be  noted  on  the  record  in  the  judg-  Hutton  v.  Keed,  25  Cal.  478.     See  also 

ment  entry  ihat   he  excepts   (hereto,  Welherbee    v.   Carroll,   33    Cal.    5491 

and  such  party  may  take  his  appeal  or  Willoughby    v.   Brown,    4  Colo.  120; 

writ  of  error  without  a  statement  of  Swift  v.  Stine,  3  Wash.  Ter.  518,  over- 

facts  or  further  exceptions  in  the  tran-  ruling  3  Wash.  Ter.  18. 

script.     Rev.    Stat.    Tex.,    art.    1333;  2.  Walden  v.  Murdock,  23  Cal.  540; 

Cousins  v.  Grey,  60  Tex.  346;  Chance  Loucks   v.  Edmondson,   18  Cal.    203; 

v.  Branch,  58  Tex.  490.   -  Kidd   v.    Laird,    15  Cal.   161,   76  Am. 
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b.  On  Appeal  from  Judgment. —  It  is  expressly  provided 
in  some  jurisdictions  that  any  statement  used  on  a  motion  for  a 
new  trial  may,  under  certain  circumstances,  be  used  on  appeal 
from  a  final  judgment  as  well  as  upon  appeal  from  an  order 
granting  or  refusing  a  new  trial.1 

IV.  By  Whom  Prepared  —  1.  By  Appellant  —  A  statement  of 
facts  should,  in  the  first  instance,  be  prepared  by  the  party 
intending  to  appeal.* 

2.  By  Trial  Judge.  —  Where  the  parties  fail  to  agree  on  a  state- 
ment of  facts,  it  may  be  made  by  the  judge  during  the  term.3 

7.  Time  of  Preparing  —  1.  In  General.  —  The  time  within 
which  a  statement  of  facts  may  be  made  up  and  filed  is  fixed  by 
the  various  statutes  authorizing  such  statement,1  and  the  statu- 
tory requirement  as  to  the  time  of  filing  the  statement  must  be 
strictly  complied  with,5  otherwise  the  appellant  will,  it  seems, 

Dec.    472;    Bryant    v.    Carson    River        3.  Withee  v.  May,  8  Tex.  160;  Mc- 

Lumbering  Co.,  3  Nev.  313;  Gregory  Manus  v.  Wallis,  52  Tex.  534;  Longley 

v.  Frothingham,  1  Nev.  253;  Johnson  v.  State,  3  Tex.  App.  612;  Carter  v. 

v.  Wells,  6  Nev.  224.     See  article  New  State,  5  Tex.  App.  458;   Steinbeck  v. 

Trial,  vol.  14,  p.  971.  Stone,  53  Tex.  382;  Trammell  v.  State, 

1.  Mix  v.  San  Diego,  etc.,  R.  Co.,  86  1  Tex.  App.  121;  Brown  v.  Masterson, 
Cal  235.  See  also  O'Neale  v.  Cleave-  (Tex.  Civ.  App.  1897)  38  S.  W.  Rep. 
land,   3   Nev.   485;    Bryant  v.  Carson  1027. 

River  Lumbering  Co.,  3  Nev.  313.  Refusal  of  Counsel  After  Conviction  of 
And  see  article  New  Trial,  vol.  14,  p.  Defendant. —  Where,  after  conviction  of 
971.  the  defendant  for  murder,  his  counsel 
In  California  it  was  formerly  held  refused  to  prepare  a  statement  or  bill 
that  a  stipulation  was  necessary  in  of  exceptions  without  payment  of  a  fee, 
order  that  a  statement  on  a  motion  for  the  defer dant,  after  the  statutory  time 
a  new  trial  might  be  used  on  appeal  for  preparing  such  statement,  pre- 
from  the  judgment.  Hastings  v.  Hal-  sented  a  statement  to  the  district  judge 
leek,  13  Cal.  203;  Cardinell  v.  O'Dowd,  to  be  settled.  It  was  held  that  the  dis- 
43  Cal.  586.  See  also  Carpen tier  v.  Wil-  trict  judge  ought  always  to  relieve 
liamson,  25  Cal.  154,  in  which  case  it  parties  situated  as  the  defendant  was, 
was  held  that  if  a  statement  is  made  but  that  in  all  such  cases  it  must  ap- 
on  a  motion  for  a  new  trial,  and  an  ap-  pear  that  there  are  reasonable  grounds 
peal  is  taken  from  the  judgment  under  for  the  appeal  and*  that  it  is  not  in. 
a  stipulation  that  the  statement  on  tended  merely  for  delay.  People  v. 
motion  for  new  trial  may  be  used  as  the  Kahl,  18  Cal.  433. 
statement  on  appeal,  the  statement  After  Appellee's  Refusal  to  Join  in  State- 
may  be  used  so  far  as  it  presents  any  ment.  —  In  Theus  v.  Kemp,  49  La. 
question  that  can  be  reviewed  on  ap-  Ann.  1650,  it  was  held  that  a  statement 
peal  from  the  judgment,  but  no  further,  of  facts  prepared  by  the  trial  judge 

2.  Carter  v.  State,  5  Tex.  App.  458;  must  appear  to  have  been  made  on  the 
Longley   v.   State,   3   Tex.   App.  611;  appellant's  request  after  the  appellee 
Henderson    v.   Trimble,   8    Tex.    174;  had  refused  to  join  in  the  statement. 
Myers  v.  State,  31  Tex.  173;  Gardner  4.  See   the  statutes  of    the  various 
v.  Broussard,  39  Tex.  372;   Cohn   v.  states. 

Daley,  174  U.  S.  539.  See  also  Mc-  6.  Leech  v.  West,  2  Cal.  95;  Kava- 
Intyre  v.  Willis,  20  Cal.  177;  Buckley  nagh  v.  Maus,  28  Cal.  261;  Harper  v. 
r.  Althorf,  86  Cal.  643.  Minor,  27  Cal.  107;  Bryan  v.  Maume, 
Duty  of  Appellee  to  Sea  that  Record  Ii  28  Cal.  238;  Heihn  v.  Stansbury,  12 
Complete. —  In  Gardner  v.  Broussard,  Cal.  412;  People  v.  Lee,  14  Cal.  510; 
39  Tex.  372,  it  was  held  that  it  is  the  Mclntyre  v.  Willis,  20  Cal.  177;  Ma- 
duty  of  the  appellant  to  sec  that  the  comber  v.  Chamberlain,  8  Cal.  322; 
record  contains  a  statement  of  facts,  Cody  v.  Filley,  4  Colo.  436;  Whitmore 
but  it  is  also  the  duty  of  the  appellee  v.  Shiverick,  3  Nev.  288;  McGuire  v. 
to  see  that  the  record  is  complete.  Newbill,  58  Tex.  314;  Hicklin  v.  State, 
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i 

be  deemed  to  have  waived  his  right  thereto.1 

2.  Extension  of  Time  —  Statutory  Provision  as  to  Extension.  —  In  the 
statutes  of  some  of  the  states  it  is  expressly  provided  that  the 
time  for  filing  a  statement  of  facts  may  be  extended,  not  to 
exceed  a  certain  period.* 

Extension  Until  After  Term.  —  In  some  states  it  is  provided  that 
while,  as  a  general  rule,  the  statement  of  facts  should  be  made 
up  and  filed  during  the  term  of  the  court,  yet  the  court  may,  by 
an  order  entered  of  record  during  the  term,  authorize  it  to  be 
made  up,  signed,  and  filed  in  vacation  within  a  prescribed  period 
after  the  adjournment  of  the  term.3 

3.  Excuse  for  Failure  to  File  Within  Prescribed  Time.  —  Although 
the  general  rule  is,  as  has  been  stated,  that  the  statutory  require- 
ment as  to  the  time  of  filing  a  statement  of  facts  must  be  strictly 

31  Tex.  492;  Keef  v.  State,  44  Tex.  582;  a  statement  on  appeal  served  Nov.  10, 

International,  etc.,  R.  Co.  v.  Scott,  58  1859,  was  not  *n  time.     Maljoney  v. 

Tex.  187.  Caperton,  15  Cal.  313. 

1.  Bryan  v,  Maume,  28  Cal.  238;  3.  Sutherland  v.  Putnam,  (Ariz. 
Leech  v.  West,  2  Cal.  95;  Harper  v.  1890)24  Pac.  Rep.  32.;  San  Antonio, 
Minor,  27  Cal.  107;  Kavanagh  v.  Maus,  etc.,  R.  Co.  v.  Moore,  75  Tex.  643. 

28  Cal.  261.     See    also   Mclntyre   v.  Necessity  for  Order  of  Court.  —  In  order 

Willis,  20  Cal.  177;  Whit  more  v.  Shiv-  that  a  statement  of  facts  may  be  filed 

erick,  3  Nev.  288.  after  the  expiration  of  the   term,  an 

Objection  on  Appeal.  —  It  has    been  order  of  court  to  that  effect  must  be 

held  that  objection  that  a  statement  of  entered  of  record  during  the  term,  or 

facts  was  not  filed  within  the  time  pre-  the  statement  will  be  no  part  of  the 

scribed  by  statute  may  be  made  for  record.    San  Antonio,  etc..  R.  Co.  v. 

the  first  time  in  the  Supreme  Court.  Moore,  75  Tex.  643;  Marsalis  v.  Garri- 

Loos  v.  Rondema,  10  Wash.  165.  son,  (Tex.  Civ.  App.  1894)  7  S.  W.  Rep. 

2.  Sutherland  v.  Putnam,  (Ariz.  1890)  929;  Turner  v.  State,  (Tex.  Crim.  1893) 
24  Pac.  Rep.  320;  Bryan  v.  Maume,  28  22  S.  W.  Rep.  145;  Duffy  v.  State, 
Cal.  238;  Buckley  v.  Althorf,  86  Cal.  (Tex.  Crim.  1893)  22  S.  W.  Rep.  37; 
643;  Cody  v.  Filley,  4  Colo.  436;  Mc-  Pharer  v.  State,  (Tex.  Crim.  1892)  20 
Questen    v.    Morrill.    12    Wash.    335;  S.  W.  Rep.  555. 

State  v.  Benson,  21  Wash.  365;  Baker  Within  Thirty  Days  After  Adjournment 

v.   Washington   Iron    Works   Co.,   n  of  Term.  —  In  Arizona  it  is  provided  by 

Wash.  335;  Cohn  v.  Daley,  174  U.  S.  statute  that  "  the  court  may,  by  an 

539.  order  entered  upon  the  record  during 

Manner  of  Computing  Time.  —  In  the  term,  authorize  the  statement  of 
Moore  v.  Slate,  7  Tex.  App.  42,  it  was  facts  to  be  made  up  and  signed  and 
held  that  in  computing  the  ten  da>s  filed  in  vacation,  at  anytime  not  ex- 
after  adjournment  within  which  a  ceeding  thirty  days  after  the  adjourn- 
statement  of  facts  may  be  made  up  ment  of  the  term."  Rev.  Stat.  Ariz., 
and  filed,  the  day  of  adjournment  is  §  845.  See  also  Sutherland  v.  Put- 
excluded,  nam,  (Ariz.  1890)  24  Pac.  Rep.  320. 

Order  Allowing  Improper  Extension.  —  Within  Ton  Days  After  Adjournment  of 

In  Bryan  v.  Maume,  28  Cal.  238,  it  was  Term. —  In   Texas,  by  Rev.  Stat.,  art. 

held  that  an  order  extending  the  time  1381,  it  is  provided  that  a  court  may, 

for  filing  a  statement  of  facts  more  than  by  an  order  entered  of  record  during 

thirty  days  was  good  for  thirty  days  the  term,  authorize   a    statement    of 

and  void  as  to  the  excess.  facts  to  be  perfected  in  vacation  at  any 

Moving  for  a  New  Trial  does  not  of  time  not  exceeding  ten  days  after  the 

itself  operate  to  extend  the  time  for  adjournment  of  the  term.  San  Antonio, 

filing  a  statement  on  appeal  from  the  etc.,   R.   Co.   v.  Moote,  75  Tex.  643; 

judgment.     And  where  judgment  was  Taylor  v.  Dupuy,  (Tex.  Civ.  App.  1896) 

rendered  July  27,  1859,  ar|d  motion  for  38  S.  W.   Rep.  531;  Akes  v.  San  ford, 

new  trial  was  overruled  Oct.  22,  1859.  (Tex.  Civ.  App.   1896)  39  S.  W.  Rep. 
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complied  with,  yet  it  has  been  held  in  some  jurisdictions  that  the 
failure  to  file  the  statement  within  the  time  prescribed  or  an 
extension  thereof  may  be  excused,  and  the  statement  allowed  to 
remain  a  part  of  the  record,  where  it  is  shown  to  the  satisfaction 
of  the  reviewing  court  that  due  diligence  was  used  in  endeavoring 
to  perfect  and  file  the  statement  within  the  proper  time.1 

VI.  Manner  of  Preparing  Statement  —  Heeesiity  to  comply  with 

Statute.  —  The  statutes  of  the  various  states  authorizing  the  mak- 
ing and  filing  of  statements  of  fact  on  appeal  prescribe  the  man- 
ner of  their  preparation,  and  such  statement  must  be  prepared 
within  the  time  and  in  the  manner  prescribed,  or  it  will  not  be  I 

considered.* 

Civil  and  Criminal  Cases.  —  The  statutory  rules  as  to  the  manner  of 
preparing  the  statement  of  facts  are,  it  would  seem,  the  same  in 
civil  as  in  criminal  cases.3 

Cases  at  Law  and  in  Equity.  —  It  has  also  been  held  that  there  is  no 
distinction  as  to  the  manner  in  which  a  statement  on  appeal  is 
to  be  prepared  between  cases  at  law  and  in  equity.4 

VII.  Contents  of  Statement  —  1.  In  General.  —  A  statement 
of  facts  on  appeal  should,  generally  speaking,  state  the  particular 
errors  or  grounds  on  which  the  party  intends  to  rely,  on  his 
appeal.5 

952;   Croomes  v.   State.   (Tex.   Crim.  hart  v.  Clark,  59  Tex.  552;  Werlan  v. 

1899)  51  S.  W.  Rep.  924;  Tones  v.  State,  Schollett,  63  Tex.  227;  Frost  v.  Frost, 

(Tex.  Crim.  1899)  49  S.  W.  Rep.  370.  45  Tex.  324. 

1.  Hiburn  v.  Preston,  (Tex.  Civ.  Motion  to  Strike  from  Beoord.  — In 
App.  1895)  32  S.  W.  Rep.  703;  Murphy  Texas  a-  statement  of  facts  not  made 
v.  State,  (Tex.  Crim.  1898)  45  S.  W.  up,  signed,  and  filed  as  required  by 
Rep.  719;  Gerick  v.  State,  (Tex.  Crim.  statute  will  be  stricken  from  the  record 
1898)  45  S.  W.  Rep.  717;  Owen  v.  on  motion.  McGuire  v.  Newbill,  58 
Cibolo  Creek  Mill,  etc.,  Co.,  (Tex.  Civ.  Tex.  314. 

App.  1897)  43  S.  W.  Rep.  297;  Black-  3.  Branch  v.  Stale,  1  Tex.  App.  99. 

burn  v.  Blackburn,  16  Tex.  Civ.  App.  See  also  Hicklin  i\  State,  31  Tex.  492. 

564;  Muse  v.  State,  (Tex.  Crim.  1897)  4.  Barrett*.  Tewksbury,  15  Cal.  354. 

38  S.  W.  Rep.  607;  Alderman  v.  State,  6.  California.  —  Barrett    v.    Tewks- 

(Tex.  Crim.  1893)  22  S.  W.  Rep.  1096;  bury,  15  Cal.  354;  Dobbins  v.  Dollar- 

Worley  v.  Mclntire,  (Tex.  Civ.  App.  hide, 15  Cal. 374;  Reynolds  v.  Lawrence, 

1893)23  S.  W.  Rep.  996;  Smithwick  v.  15  Cal.  359;  Hutchinson  v.  Bours,  13 

Kelley,  (Tex.  Civ.  App.  1892)  21  S.  W.  Cal.  50;  Mokelumne  Hill  Canal,  etc., 

Rep.  690.  Co.  v.  Woodbury,  10  Cal.  187;  People 

It  Is  a  Sufficient  Showing  of  Diligence  v.   Comedo,    n   Cal.   70;    Burnett    v. 

on  the  part  of  an  appellant  to  excuse  Pacheco,  27  Cal.  408;  Sayre  v.  Smith, 

a  failure  to  file  a  statement  of  facts  n   Cal.   129;    People  v.    Banvard,   27 

within  ten  days  after  the  adjournment  Cal.  470;  Mahoney  v.  Van  Winkle,  21 

of  the  court,  that  the  statement  was  Cal.  552;  Wixon  v.  Bear  River,  etc., 

duly  placed  in  the  hands  of  the  clerk  Water,  etc.,  Co.,  24  Cal.  367;  Millard 

for  the  purpose  of  filing,  but  was  not  v.   Hathaway,  27  Cal.   119;   Walls  v. 

filed  on  account  of  the  negligent  failure  Preston,  25  Cal.  59;  Crowther  v.  Row- 

of  the  clerk  to  put  his  file  mark  thereon,  landson,  27  Cal.  376;  Hulton  v.  Reed, 

Gerick  v.  State,  (Tex.  Crim   1898)  45  S.  25  Cal.  478;  Harper  v.  Minor,  27  Cal. 

W.  Rep.  717.  107;  Haggin  v.  Clark,  28  Cal.  162, 

2.  Carter  v.  State,  5  Tex.  App.  458;  Nevada.  —  Corbettv.  Job,  5  Nev.  201; 
Brooks  v.  State,  2  Tex.  App.  1;  Henrie  Gillig  v.  Lake  Bigler  Road  Co.,  2  Nev. 
v.  State,  41  Tex  573;  McGuire  v.  214;  Meadow  Valley  Min.  Co.  v. 
Newbill,  58  Tex.  314.    See  also  Barn-  Dodds,  6  Nev.  261;  Brown  v.  Warren, 
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Effect  of  Failure  to  Specify  Grounds.  —  If  a  statement  does  not  thus 
specify  the  grounds  on  which  the  appellant  relies,  it  will  be 
regarded  as  a  mere  transcript  of  the  evidence,  and  will  not  be 
noticed ; '  this  being  in  accordance  with  the  rule  that  error  will 
not  be  presumed  but  must  be  affirmatively  shown,  and  that  all 
intendments  are  in  favor  of  the  regularity  of  the  judgment  below.* 

Aider  by  Court's  Conclusion*.  —  Where  a  statement  of  facts  does  not 
contain  substantially  all  the  material  facts  necessary  for  a 
determination  of  the  issues  involved,  as  when  it  omits  material 
evidence  to  sustain  the  judgment,  resort  to  the  court's  conclu- 
sions cannot  be  had  in  order  to  supply  the  deficiency.9 

16  Nev.  228;  Jones  p.  Adams,  17  Nev.  spect  to  constitute  a  statement  is  made 

84;  Lamance  v.  Byrnes,  17  Nev.  197;  at  the  proper  time,  such  paper  will  be 

Simpson  v.  Ogg,  18  Nev.  28;  Earles  v.  disregarded,  and  only  such  errors  as 

Gilham,  20  Nev.  49.  are  disclosed  by  the  judgment  roll  will 

Oregon.  —  Piltman    v.    Pittman,    3  be  considered.      See   Wixon   v.   Bear 

Oregon  473.  River,  etc.,   Water,  etc.,  Co.,  24  Cal. 

Washington.  —  Doyle  v.  McLeod,  4  367;  Walls  v.  Preston,  25  Cal.  59;  Mil- 
Wash.  732.  lard  v.  Hathaway,  27  Cal.  119;  Crow- 

The  Place  for  an  Assignment  of  Errors  ther  v.  Rowlandson,  27  Cal.  376. 

is  in  the  statement,   and  not  in  the  llAtter  Necessary  to  Explain  Grounds  of 

notice  of  appeal.     Burnett  v.  Pacheco,  Error.  —  A  statement  on  appeal  may 

27  Cal.  408.  contain  all  matter   necessary   for  ex- 

A  General  Specification  in  the  state-  planation  of  its  grounds  of  error  (which 

ment  of  grounds  of   error  relied  on,  must  be  specifically  stated),  such  as  the 

such  as  insufficiency  of  the  evidence  to  verdict  of  a  jury,  findings  of  fact  and 

justify  the  verdict,  that  the  verdict  and  conclusions  of  law  when  not  made  part 

judgment  are  against  law,  or  error  in  of  the  judgment,  minutes  of  the  court, 

law  occurring  at  the  trial,  is  not  suffi-  etc.     Corbett  v.  Job,  5  Nev.  201. 

cient.    The  statement  should  specify  Narrative  of  Trial. —  A  paper  contain- 

the  particular  grounds  of  error  relied  ing  a  mere  recital  of  the  progress  of  a 

on;  and  annexed  to  the  statement  of  trial  and  details  of  matters  occurring 

the  grounds  of  error  relied  on  by  the  thereat,  with  exceptions  to  the  rulings 

appellant  should  be  so  much  of  the  of  the  court  taken  therein,  but  not  pre- 

evidence  as  may  be  necessary  to  ex-  senting  such  exceptions  in  the  form  of 

plain  the  points  specified,  and  no  more,  a  bill,  nor  in  any  manner  except  as 

Maboney  v.  Van  Winkle,  21  Cal.  552.  simply  noted  in  the  course  of  the  narra- 

Judgment  of  Nonsuit  —  Specification  of  tive,  is  in  no  sense  a  statement,  and 

Error.  —  On   appeal  from  a  judgment  must  be  disregarded.    Corbett  v.  Job, 

of  nonsuit  the  specification  of  error  was  5  Nev.  201. 

in  these  words:  "  To  this  decision  and  A  Skeleton  Statement  containing  the 

judgment  of  the  court  the  plaintiff,  by  words    "[here    insert    deed],"    etc., 

his  attorney,  then  and  there  duly  ex-  omitting,     without     consent     of     the 

cepted,  and  assigns  the  decision  and  parties,  the  document  whose  insertion 

judgment  of  nonsuit  as  error."     This  in  the  statement  as  settled  is  thus  di- 

was  held  sufficient.    Brown  v.  Warren,  rected,  will  be  stricken  from  the  tran- 

16  Nev.  228.  script  on  appeal.     Kimball  v.  Semple, 

1.  Barrett  v.  Tewksbury,  15  Cal.  354.  31  Cal.  658. 

Statement  Not  Specifying  Errors  Belied  2.  Ford  v.  Hoi  ton,  5  Cal.  320. 

On.  —  A  specification  oi  the  particular  S.  Davis  v.  Farwell  Co.,  (Tex.  Civ. 

grounds  of  error  is  the  essential  ele-  A  pp.  1899)  49  S.  W.  Rep.  656. 

ment  of  a  statement;  the  evidence  is  Effect  of  Omission  of  Material  Facts.  — 

the  mere   incident.     On  appeal   from  Where  a  statement  of  facts  is  so  im- 

the  judgment,   if  the   transcript  con-  peifect   that   there   is   no   doubt   that 

tains  a  paper  purporting  to  be  a  state-  material  facts  are  omitted,  the  verdict 

ment  which  does  not  distinctly  specify  will  never  be  disturbed  unless  it  is  ap- 

the  grounds  of  error  relied  on,  and  ob-  parent  from  the  record  that  some  vital 

jection  to  its  insufficiency  in  this  re-  point    in    the    controversy    has   been 
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2.  Statement  of  Facts  Only.  —  In  Texas  it  is  expressly  provided 
that  where  the  evidence  adduced  upon  the  trial  of  the  cause  is 
sufficient  to  establish  a  fact  or  facts  alleged  by  either  party,  the 
facts  thus  established  should  be  stated  as  facts  proved  in  the 
case.1 

The  Interrogatories  and  Answers  of  Witnesses  and  copies  of  the  papers 
used  in  evidence  ordinarily  need  not  be  incorporated  into  the 
record,  but  merely  the  facts  proved  thereby  should  be  stated.* 

erroneously    decided.      Poag    v.    Wil-  but  nol  put  in  evidence,  need  not  be 

Hams,  31  Tex.  193.     Compare  Werlan  v.  embodied  in  the  statement  on  appeal. 

Schollelt,  63  Tex.  227.  Albion  Consol.  Min.  Co.  v.  Richmond 

1.  Rules   for    District    and    County  Min.  Co.,  19  Nev.  225. 

Courts  of  Texas,  Rule  72,  84  Tex.  718.  Stenographer's  Notes.  —  In  Montana  it 
All  Material  Facts.  —  In  'Jexas,  to  is  held  that  a  statement  will  not  be 
enable  the  Supreme  Court  to  revise  a  considered  where  the  evidence  con- 
judgment  on  the  merits,  all  the  ma-  tained  therein  is  merely  a  transcript  of 
terial  facts  of  the  case  must  be  em-  the  stenographer's  notes  ty  question 
bodied  in  the  record.  Henderson  v.  and  answer.  Barger  v,  Halford,  10 
Trimble,  8  Tex.  174;  Myers  v.  State,  Mont.  57. 
31  Tex.  173.  Texas.  —  By  Rule  78  of  the  District 

2.  Wilson  v.  Hill,  17  Nev.  401;  Mar-  and  County  Court  rules  of  Texas,  84 
shall  v.  Golden  Fleece  Gold,  etc.,  Min.  Tex.  719,  it  is  provided  thai  neither  the 
Co.,  16  Nev.  156;  Rose  v.  Richmond  notes  of  a  stenographer  taken  upon  the 
Min.  Co.,  17  Nev.  29;  Albion  Consol.  trial  nor  a  copy  thereof  made  at  length 
Min.  Co.  v.  Richmond  Min.  Co.,  19  shall  be  filed  as  a  statement  of  facts, 
Nev.  225;  Bailey  v.  Papina,  20  Nev.  bul  the  statement  made  therefrom  shall 
177;  Hawkins  v.  Lee,  22  Tex.  544;  be  contested  throughout  in  accordance 
Kemper  v.  Victoria,  3  Tex.  135;  Mc-  with  the  spirit  of  the  rules  upon  this 
Man  us  v.  Wall  is,  52  Tex.  534;  Texas  subject.  See  Went  worth  v.  King, 
Cent.  R.  Co.  v.  Flanary,  (Tex.  Civ.  (Tex.  Civ.  App.  1899)  49  -•  W.  Rep. 
App.  1898)  45  S.  W.  Rep.  214.  606;  Dreiss  v.   Friedrich,   57  Tex.  70; 

Copies  of  Depositions,  etc.  —  In  Haw-  Houston,  etc.,  R.  Co.  v.  Williams.  (Tex. 

kins  v.  Lee,  22  Tex.  544,  the  court  de-  Civ.  App.   1895)  31  S.   W.   Rep.    556; 

clared  that  the  practice  of  copying  into  Mayes  v.  State,  (Tex.  Crim.  1897)  38  S. 

the  record,  as  a  statement  of  facts,  the  W.   Rep.  613;    Juergens  v.  Missouri, 

depositions  of  witnesses,  with  commis-  etc.,  R.  Co.,   16  Tex.  Civ.  App.  452; 

sions,   etc.,   when   the   material   facts  Caswell  v.   Hopson,  (Tex.  Civ.  App. 

may  be  much  more  intelligibly  pre-  897,  43  S.   W\   Rep.   547;    Triplett   v. 

sented  by  a  concise  statement,  as  the  Morris.    18  Tex  Civ.  App.  50:  Texas 

law  requires,  is  not  correct;  and  that  Cent.   R.  Co.  v.   Flanary,  (Tex.  Civ. 

such  practice  is  not  a  compliance  with  App.   1898)  45  S.   W.   Rep.   214;   Wil- 

either  the  letter  or  spirit  of  the  statute,  Hams  v.  House,  (Tex.  Civ.  App.  1898) 

which  requires  the  party  giving  notice  45  S.  W.  Rep.  960;   Williford  v.  Hous- 

of  appeal  "  to  make  out  a  clear  and  ex-  ton,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1898) 

plicit  statement  or  bill  of  the  facts."  45  S.  W.  Rep.  1135. 

The  Records  of  the  Court  may  be  acted  In  Washington  it  is  held  that  where 

upon  in  the  trial  court,  on  amotion  for  the  settlement  of  a  statement  of  facts 

a  new  trial,  without  being  inserted  in  has  been  applied  for  by  a  party  to  the 

the  statement;  but  where  there  is  no  case,  it  is  improper  to  compel  him  to 

statement  on  appeal,  the  records  of  the  insert  as  a  part  thereof  a  transcript  of 

lower  court  must  be  designated  by  the  notes  taken  by  a  stenographer  on  the 

judge  as  having  been  read  or  referred  trial.     State  v.  Superior  Cl.,  13  Wash, 

to  on  the  hearing,  or  put  in  the  state-  514. 

ment,  or  they  will  not  be  considered  Questions  of  Law  Only. —  In  Wilson 

by  the   appellate  court.     Marshall   v.  v.  Hill,  17  Nev.  401,  instead  of  setting 

Golden  Fleece  Gold,  etc.,  Min.  Co.,  16  out   the   testimony  of    witnesses    the 

Nev.  156.  language  of    the  statement  was  that 

Maps,  Models,  and  Diagrams  used  to  the  plaintiff,  to  support  the  issues  upon 

illustrate  the  evidence  of  the  witnesses,  his  part,  proved  certain  stated  facts, 
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3.  Setting  Out  Evidence.  —  With  regard  to  setting  out  evidence 
in  a  statement  on  appeal,  the  usual  provision  of  the  statutes  is 
to  the  effect  that  after  setting  out  specifically  the  particular  errors 
or  grounds  upon  which  the  appellant  relies,  the  statement  should 
contain  so  much  of  the  evidence  as  may  be  necessary  to  explain 
the  particular  errors  or  grounds  specified,  and  no  more.1 

Where  It  Ii  Claimed  that  the  Evidence  Ii  Insufficient  to  Support  the  Finding! 
or  Verdiot  it  has  been  held  that  the  statement  on  appeal  must 
specify  the  particulars  of  the  alleged  insufficiency,  or  it  will  be 
disregarded ;  *  and  in  such  case  the  evidence  introduced  into  the 
statement  should  be  confined  to  these  points  alone,  and  all  evi- 
dence not  bearing  upon  the  objections  specified  is  irrelevant.3 

Reference  to  Evidenoe  in  Statement.  —  It  has  been  held  that  a  reference 
in  a  statement  on  appeal  to  the  evidence  as  taken  down  by  the 
clerk,  with  the  consent  of  parties,  is  sufficient,  and  that  where  it 
is  placed  on  file  and  retained  among  the  papers  in  the  case  there 

and  the  defendant  proved,  etc.  It  was  Admission ef  Instrument!.  —  Instruments 
held  that  as  neither  party  made  any  are  sometimes  admissible  for  one  pur- 
effort  to  contradict  the  other  upon  pose  and  inadmissible  for  another,  and 
questions  of  fact,  the  contest  being  when  objected  to,  the  grounds  of  the 
upon  questions  of  law  alone,  it  was  en-  objection  should  be  slated ;  and  in  pre- 
tirely  proper  to  use  the  form  of  ex-  paring  the  record  for  appeal,  so  much 
pression  adopted  in  the  statement.  of  the  evidence  should  be  incorporated 

1.  Hutton  v.  Reed,  25  Cal.  478;  Bar-  as  may  be  necessary  to  indicate  the 

rett  v.  Tewksbury,   15  Cal.  354;  Rey-  pertinency  and  materiality  of  the  ob- 

noldsf.  Lawrence,  15  Cal.  359;  Dobbins  jections  taken,  otherwise  they  cannot 

v.  Dollarhide,  15  Cal.  374;  Provost  v.  be  regarded.     Provost  v.  Piper,  9  Cal. 

Piper,    9  Cal.    552;    Mokelumne    Hill  552. 

Canal,  etc.,  Co.  v.  Woodbury,  10  Cal.  Where  a  written  or  printed  instru- 

187;  Say  ret/.  Smith,  11  Cal.  129;  People  ment,  as,  for  instance,  a  "  card  "  pub- 

v.  Banvard,  27   Cal.  470;    Burnett   v.  lished  in  a  newspaper,  is  proposed  as 

Pacheco,    27    Cal.    408;     Willoughby  evidence,  and  is  rejected  by  the  court, 

v.  Brown,  4  Colo.  120:  Corbett  v.  Job,  such  evidence  of  the  substance  of  it 

5  Nev.  201;  Rose  r.  Richmond   Min.  must  be  returned   with  the  record,  or 

Co.,  17  Nev.  25;  Pittman  v.  Pittman,  the  appellate  court  will  not  attempt  to 

3  Oregon    473;    Jones  v.   Jenkins,   3  review  the  decision  of  the  judge  at  the 

Wash.  17.  trial.     Dwindle  v.  Henriquez,  I  Cal. 

On  Appeal  from  Judgment  of  Nonsuit.  387. 

—  In  Nevada  the  statute  (Com p.  Laws  2.  Harper    v.    Minor,    27   Cal.    107; 

Nev.,  §  3427)   requires   the  appellant  Lamance  v.  Byrnes,  17  Nev.  197;  Dick 

to  state  specifically  the  particular  errors  v.  Bird,  14  Nev.  161;  Rosina  r.  Trow- 

or  grounds  upon  which  he  intends  to  bridge,  20  Nev.  105.     See  also  Rose  v. 

rely  on  the  appeal,  and  that  the  state-  Richmond  Min.  Co  ,  17  Nev.  25. 

ment  "  shall  contain  so  much  of  the  8.  Harpers.  Minor,  27  Cal.  107. 

evidence  as  may  be  necessary  to  ex-  Insertion  of  Evidenoe  where  Sufficiency 

plain  the  particular  errors  or  grounds  Doubtful.  —  In  Texas  it  is  expressly  pro- 

specined,  and  no  more.'*     In  appeal-  vided   by   rule   of  court   that  "  when 

ing  from  a  judgment  of  nonsuit,  the  there  is  any  reasonable  doubt  of  the 

plaintiff  and  appellant  must  set  out  in  sufficiency  of  the  evidence  to  constitute 

his  statement  sufficient  evidence,  upon  proof  of  any  one  fact  under  the  preced- 

every  material  issue,  to  entitte  him  to  ing  rute    there  may  then  be  inserted 

judgment;  and  if  that  is  shown  by  a  such  of  the  testimony  of  the  witnesses 

settled  statement,  he  is  entitled  to  re-  and     written     instruments,    or    parts 

versal;  otherwise  he  must  fail.    Brown  thereof,    as     relate     to    such    facts." 

v.  Warren,  16  Nev.  228.  R  lies  for  District  and  County  Courts 

Statement  of  Grounds  of  Objection  to  of  Texas,  Rule  73,  84  Tex.  718. 
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Contents  of  Statement.  S  TA  TEMEN  T  OF  FA  C  TS    Baling*  of  Govt,  etc 

is  no  necessity  of  transcribing  it  into  the  statement.1 

4.  Insertion  of  Deeds  and  Other  Instruments.  —  It  may  be  stated 
as  a  general  rule  that  where  deeds  and  other  documents  are 
introduced  as  evidence  to  show  title,  and  are  not  objected  to  at 
the  time  as  insufficient,  such  deeds  and  documentary  evidence 
need  not  be  copied  in  full  in  the  statement  on  appeal;9  but 
where  a  statement  of  facts  properly  calling  for  material  docu- 
ments and  directing  their  insertion,  does  not  contain  them,  it  is 
so  far  defective  that  the  court  can  neither  take  notice  of  such 
documents  nor  pass  on  the  questions  dependent  upon  them.3 

5.  Contents  of  Depositions.  —  Commissions,  notices,  and  inter- 
rogatories in  depositions  should  not,  it  would  seem,  be  copied 
into  the  statement  of  facts.4 

6.  Rulings  and  Instructions  of  Court,  etc.  —  After  the  appellant 
has  clearly  specified  the  grounds  on  which  he  relies,  he  may  also 
set  out  in  the* statement  so  much  of  the  rulings  of  the  court,  its 

1.  Darstv.  Rush,  14  Cal.  81.  used  in  evidence  were  referred  to  in 

Depositions  and  Other  Written  Evidence  the  body  of  the  statement  on  motion 

on  file  should  be  appropriately  referred  for  new  trial  as  "Plaintiff's  Exhibit 

to  in  the  proposed  bill  or  statement.  No.  [giving  the  number];  see  end  of 

and  when  it  is  certified  such  writings,  statement,"  and  such  exhibits  were  set 

or  copies  thereof  if  the  judge  so  direct,  out  in  an  appendix  to  such  statement 

should  be  attached  to  the  bill  or  state-  properly  numbered,  preceded  by  the 

merit.      Ball.   Annot.   Codes  &   Stat,  recital,  "The  following  are  the  exhibits 

Wash.  (1897),  §  5059.  offered  and  read  in  evidence  on  behalf 

Requisite    Certainty   of    Eeferenoe.  —  of  the  plaintiff,  and  mentioned  and  re- 

When  references  are  made  in  a  state-  f erred  to  in  the  foregoing  statement." 

ment  of  fact  to  other  parts  of  the  record  It   was  held   that    the  exhibits  were 

for    portions    of    the    evidence,    they  thereby  sufficiently  identified  and  in- 

should    be   so  made    as    to    indicate  corporated  in  and  made  a  part  of  such 

with  certainty  the  evidence  intended,  statement. 

Stephens  v.  Bowerman,  27  Tex.  18,  in  2.  Kimball  v.  Semple,  31  Cal.  657; 

which  it  was  held  that  the  Supreme  Albion  Consol.  Min.  Co.  v.  Richmond 

Court  will  not  recognize  as  a  statement  Min.  Co  ,  19  Nev.  225. 

of  facts  a  paper  containing  a  mere  Sufficiency  of  Mere  Description.  —  When 

reference  to  certain  papers  and  orders,  a  deed  is  regular  and  no  question  is 

without  any  circumstances  of  identifi-  made  on  it,  it  would  seem  to  be  suffi- 

cation  by  which  it  can  be  advised  that  cient  to  describe  it  or  state  its  legal 

those  copied  into  the  record  are  the  effect.      Kimball   v.    Semple,  31   Cal. 

same  which  were  before  the  court  below  657. 

on  the  trial.  3.  Taul  v.  Wright,  45  Tex.  388.    See 

Incorporating  Copies  of  Exhibits.  —  In  also  Kimball  v.  Semple,  31  Cal.  657. 

preparing    a    proposed  statement   of  When  Omission  of  Document  Hot  Fatal, 

facts  for  settlement,  a  reference  to  ex-  —  The  omission  of  an  important  docu- 

hibits  introduced  in  evidence  and  in  ment,  leaving  il    uncertain   what  the 

the  clerk's  possession  is  sufficient  with-  evidence  was,  will  not  preclude  revision 

out  incorporating  copies  thereof  in  the  of  the  judgment,  where  the  appellate 

proposed  statement,  and  their  attach-  court    proceeds    on    grounds    which 

ment  to  the  statement  by   the   clerk  render  the   missing  evidence    Imma- 

under  order  of  the  court,  together  with  terial.    Wheeler  v.  Hollis,  19  Tex.  522, 

the    judge's     certificate  as     to     their  70  Am.  Dec.  363. 

correctness,  suffices  to  incorporate  4.  Hawkins  v.  Lee,  22  Tex.  544. 
them  properly  in  the  statement  settled.  See  also  Hillebrant  v.  Brewer,  6  Tex. 
Pennsylvania  Mortg.  Invest.  Co.  v.  45,  holding  that  depositions  not  re- 
Gilbert,  18  Wash.  667.  See  also  Sharon  ferred  to  in  a  statement  of  facts  or 
v.  Sharon,  79  Cal.  633,  in  which  case  made  a  part  thereof  will  not  be  noticed 
certain  exhibits  claimed  to  have  been  above. 
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Filing  Statement  ON  APPEAL.  Before  8ervice. 

Instructions,  etc.,  as  may  be  necessary  to  explain   the  points 
relied  on.1 

7.  Reports  of  Referees,  —  It  has  been  held  that  the  report  of  a 
referee  made  and  filed  in  the  cause  may  be  certified  to  the 
Supreme  Court  without  being  incorporated  into  the  statement  of 
facts.* 

8.  Proof  of  Venue.  —  Proof  of  venue,  if  made  at  the  trial,  should 
be  embodied  in  the  statement  of  facts  on  appeal,3  and  no  pre- 
sumption can  be  indulged  to  supply  want  of  it.4  Nor  can  such 
defect  in  a  criminal  case  be  supplied  by  a  certificate  from  the 
trial  judge  and  prosecuting  attorney.* 

vm  Filing  Statement  Before  Service.  —  In  at  least  two  of 
the  United  States  it  is  expressly  provided  by  statute  that  a 
party  who  has  prepared  a  statement  of  facts  must  file  it  in  the 
cause  •  and  serve  a  copy  thereof  on  the  adverse  party,  and  shall 

1.  Hutton  v.  Reed,  25  Cal.  479.     See  dence  will  not  be  revised  on  appeal 

generally  article  Exceptions  and  Ob-  unless  proper  bill?  of  exception   were 

jections,  vol.  8,  p.  153.  duly  taken   and    brought   up  in    the 

Exceptions  and  Otqectioni  to  Billings  as  record.     Johnson    v.   State,   27    Tex. 

to  Evidence.  —  In  Arizona  exceptions  to  758;  Brown  v.  State,  2  Tex.  App.  115; 

the  ruling  of  the  lower  court  in  admit-  Owens  v.  State,  4  Tex.  App.  153;  Poe 

ting  or  excluding    evidence   may  be  v.  State,  32  Tex.  65.     The  case  of  Hig- 

properly    preserved    by   being    incor-  ginbotham  v.  State,  3  Tex.  App.  447, 

porated  in  the  statement  of  facts,  if  the  where  it  was  held  that  an  exception  to 

requirements  of  the  statutes  relative  the  ruling  of  the  court  mentioned  in 

to  form,  time  of  preparation,  presenta-  the  statement  of  facts  was  not  equiva- 

lion,  settling,  signing,  and    filing   of  lent  to  a  bill  of  exceptions,  was  a  case 

bills  of  exceptions  shall    have    been  which  was  tried  before  the  rule  quoted 

complied   with.      Sutherland    1/.    Put-  above  was  adopted." 

nam,  (Ariz.  1890)  24  Pac.  Rep.  320.  2.  Healy    v.  Seward,   5  Wash.  319. 

Nevada,  —  In  Rosina  v.  Trowbridge,  In  this  case  the  court  said:  "  In  pre- 

20  Nev.  105,  the  statement  showed  that  paring  his  statement  of  facts  on  appeal 

objections  were  made  to  the  admission  the  appellant  did  not  file  anew  with 

of  certain  evidence,  but  failed  to  state  the  clerk  a  copy  of  the  testimony  and 

that   any  grounds  of   objection  were  exhibits,  but  merely  asked  that  they 

slated,  and  it  was  held  that  such  ob-  be  made  a  part  of  the  proposed  state- 

jections  could  not  be  reviewed.  roent.    *    *    * .  We  are    inclined    to 

In  Texas  exceptions  to  evidence  ad-  hold   that  the   referee's   report   when 
mitted  over  objections  to  it  on  the  trial  made  and  filed,  for  the  purpose  of  an 
may  be  embraced  in  the  statement  of  appeal,    is    covered     by    Code    Pro., 
facts  in  connection  with  the  evidence  §1424.    It  is  duly  certified  by  the  judge 
objected  to.    This  rule  is  applicable  in  who  reviewed  the  case  upon  the  re- 
criminal  cases,  but  exceptions  to  the  port,  and  by  the  clerk  of  the  court.     It 
ruling     must     appear     affirmatively,  contained  the  whole  case,  and  included 
Cooper  v.  State,  7  Tex.  App.  194,  in  the  evidence  submitted,  taken  in  the 
which  case  the  court  said:  "  We  see  no  form  of  depositions  by  question  and 
reason  why  this  rule  is  not  applicable  answer  and  signed  by  each  witness." 
to  criminal  as  well  as  civil  cases,  and  3.  Huggins  v.   State,    2   Tex.    App. 
it  will   be    thus   recognized   in   cases  421;  Jack  v.  State,  3   Tex.   App.  72; 
where  it  has  been  properly  availed  of.  Higbee  v.  State,  2  Tex.  App.  407.     See 
But  unless  the  exception  to  the  ruling  also  Dietz  v.  State.  43  Tex.  371;  Deggs 
is  made  to   appear   affirmatively,   no  v.  State,  7  Tex.  App.  359. 
intendment    will   be   indulged    in    its  4.  Jack  v.  State,  3  Tex.  App.  72. 
favor,  since  the  rule  is  an  innovation  6.  Dietz  v.  State,  43  Tex.  371. 
upon  the  settled  practice  in  this  state,  0.  Baum  v.  Meyer,  16  Nev.  91;  Aber- 
which  is  that  the  rulings  of  the  court  deen   First  Nat.  Bank  v.  Andrews,  11 
below  in  admitting  or  excluding  evi-  Wash.  409;  Erickson  z\  Erickson,   11 
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Service  of  Statement.     5  TA  TEMENT  OF  FA  CTS  Time  of  Service. 

also  serve  written  notice  of  the  filing  thereof  on  any  other  party 
who  has  appeared  in  the  cause.1 

IX.  Service  of  Statement  —  1.  Necessity  For  —  in  General.  — 
It  is  a  usual  provision  of  the  statutes  that  after  a  statement  of 
facts  on  appeal  has  been  made  up  by  the  party  desiring  to  appeal, 
the  statement,  or  a  copy  thereof,  shall  be  submitted  to  the  oppo- 
site party  or  his  attorney  for  inspection.* 

Servioe  of  Notice  of  Filing.  —  In  some  jurisdictions  where  it  is 
required  that  a  statement  of  facts  must  be  filed  in  the  cause  and 
a  copy  thereof  served  upon  the  adverse  party,  it  is  further  pro- 
vided that  written  notice  of  the  filing  thereof  shall  be  served  on 
any  other  party  who  has  appeared  in  the  cause.3 

Effect  of  Omission  to  Serve  Notice.  —  If  legal  notice  of  such  filing  be 
not  given,  the  remedy  is  by  motion  to  strike  the  statement  from 
the  record.4 

2.  Time  of  Servioe  —  Compliance  with  Statutory  Provisions.  —  The  time 
of  serving  a  statement  on  appeal  or  a  copy  thereof,  or  of  serving 

Wash.  76;  Shelton  Bank  v.  Willey,  7  appellate  court  upon  the  ground  that 

Wash.  535;  Loos  v.  Rondema,  10  Wash,  the  statement  was  served  before  it  had 

164;  Barkley  v.  Barton,  15  Wash.  33;  been   filed,   when    the    only  showing 

Tatum  v.  Boyd,  11  Wash.  712;  Turner  thereof  was  an  affidavit  presented  to 

v.  Bailey,  12  Wash.  634;  State?.  Moss,  the  appellate  court  alleging  such  fact. 

13   Wash.   42;    Chandler  v.  Cushing-  2.  Sutherland     v.     Putnam,     (Ariz. 

Young    Shingle    Co.,    13    Wash.    89;  1890)  24  Pac.  Rep.  320;  Kavanagh  v. 

Boyle   v.   Great  Northern    R.  Co.,  13  Maus,   28    Cal.    261;     Richardson    v. 

Wash.  383;  Spokane,  etc.,  Lumber  Co.  Eureka,  96  Cal.  443;  Baum  v.  Meyer, 

v.  Loy,  21  Wash.  501.  16  Nev.  91;  Brooks  v.  State,  2  Tex. 

Filing    Host   Precede    8erviee.  —  The  App.   1;  Walker  ?».  Boyd,  (Tex.  Civ. 

filing  of  the  original  statement  in  the  App.  1898)  48  S.  W.  Rep.  602;  Meyer 

clerk's  office  preceded  (he   service   of  v.  Mattes,  15  Tex.  Civ.  App.  11 ;  Ais- 

a  copy  of  the  statement.     Barkley  v.  trop  v.  State,  31  Tex.  C rim.  467;  Erick- 

Barton,    15    Wash.    33;     Erickson    v.  son  v.  Erickson,  11  Wash.  76;  State  v. 

Erickson,  11  Wash.  76;  Boyle  p.  Great  Moss,  13  Wash.  42;  Chandler  v.  Cush* 

Northern  R.  Co.,  13  Wash.  383;  State  ing- Young  Shingle  Co.,  13  Wash.  89; 

v.  Moss,  13  Wash.  42.  Barkley  v.  Barton,  15  Wash.  33,  Spo- 

Service  of  a  Copy  Prior  to  the  Filing  of  kane,  etc..  Lumber  Co.  v.  Loy,  21  Wash. 

the  Original  is  ineffectual  for  purposes  501;  Cohn  r.  Daley,  174  U.  S.  539. 

of  appeal,  and  cannot  be  considered.  No  Copy  of  the  File  Harks  on  the  Orig- 

Barkley  v.  Barton,  15  Wash.  33;  Boyle  inal  Statement  need  appear  on  the  copy 

v.  Great  Northern  R.  Co.,   13  Wash,  of  the  original  served  on  the  respond- 

383.  ent,  and  an  objection  on  this  ground 

Filing  and  Service  on  Same  Day.  —  In  is  without  merit.     Spokane,  etc.,  Lum- 

Boyle   v.   Great    Northern  R.  Co.,  13  ber  Co.  v.  Loy,  21  Wash.  501. 

Wash.  383,   it  was  held  that  a  slate-  3.  Cody  v.  Filley,  4  Colo.  436;  Aber- 

ment  of  facts  filed  subsequent  to  the  deen  First  Nai.  Bank  v.  Andrews,  11 

service  of  a    copy   thereof,   although  Wash.  409;    Erickson  v.   Erickson,  11 

upon  the  same  day,  could  not  be  con-  Wash.  76;    State  v.  Arthur,  7   Wash, 

sidered  on  appeal.  358;  Tatum  v.  Boyd,  11  Wash.  712. 

1.  Set  infra,  IX.  Service  of  Statement.  4.  Aberdeen  First  Nat.  Bank  v.  An- 

An  Objection  to  a  Statement  of  Faots  on  drews,  11  Wash.  409;  State  v.  Arthur, 

the  ground  that  a  copv  was  served  be-  7  Wash.  358;  Tatum  v.  Boyd,  11  Wash, 

fore  the  riling  of  the  original  should,  it  712      See  also  Cody  v.  Filley,  4  Colo, 

has  been  held,  be  made  to  the  trial  436,  in  which  case  it  was  held  that  the 

court,  and  not  to  the  appellate  court,  additional  statement  on   appeal   must 

State  v.  Moss,  13  Wash.  42,  in  which  be  expunged  from  the  record  for  the 

case  H  was  held  that  a  statement  of  reason  that  notice  of  its   preparation 

facts  should  not  be  stricken  out  by  the  and  filing  was  not  given  to  the  appellee 
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Amendment!.  ON  APPEAL.  Signature br 

a  notice  of  the  filing  of  such  statement,  is  fixed  by  statute  in  the 
various  states.  Such  requirements  must  be  complied  with,  and 
the  service  of  the  statement  or  notice  must  be  within  the  time 
provided  or  within  the  authorized  extension  thereof.1  Incase 
of  failure  to  comply  with  such  requirements  as  to  time,  it  would 
seem  that  the  statement  cannot  be  considered  by  the  appellate 
court.* 

X.  Amendments.  —  After  the  statement  of  facts  has  been  made 
up  and  served  on  the  opposite  party,  the  latter  may,  within  a 
prescribed  time,  prepare  and  file  amendments  to  the  statement, 
and  a  copy  of  such  amendments  must  be  served  on  the  appellant.3 

XI  Signature  bt  Parties  or  Attorneys.  —  It  is  a  usual  pro- 
vision of  the  statutes  that  if  the  parties  or  their  attorneys  agree 
upon  a  statement  they  shall  sign  it.4 

either  within  the  time  prescribed  by  Webster  v.  Byrnes,  34  Cal.  273;  Galla- 

the  code  or  within  the  time  as  extended  tin  Canal  Co.  v.   Lay,  10  Mont.  528; 

by  order  of  court.  Maney  v.  Hart,  11  Wash.  67. 

1.  Buckley  v.  Althorf,  86  Cal.  643;  Amendment   to   Show   that    Error  Is 

Kavanagh  v.  Maus,  28  Cal.  262;  Cody  Without  Prejudice.  —  On  appeal  from  a 

v.  Filley,  4 Colo.  436,  Aistrop  v.  State,  judgment  rendered  in  a  contested  elec- 

31  Tex.  Crim.  467,  Tatum  v.  Boyd,  11  tion  case,  where  the  appellant  assigns 

Wash.  712;  State  v.  Benson,  21  Wash,  as  error  the  improper  rejection  by  the 

365.  court  below  of  votes  cast  in  his  favor, 

Waiver  by  Failure  to    Serve  Within  and  a  statement  is  made  part  of  the 

Proper    Time.  —  In    California    if    the  record  on  appeal,  it  is  competent  for 

statement  on  appeal  from  a  judgment  the  respondent,  by  way  of  amendment 

is  not  served  on  the  respondent's  at-  thereto,  to  incorporate  in  the  statement 

torney  until  more    than  twenty  days  the  fact  that  other  votes  cast  for  him 

after  the  rendition  of  judgment,  and  were  likewise  erroneously  rejected  by 

no  extension   of  time  is  obtained,  a  the  court  below.     Webster  v.  Byrnes, 

statement  is  waived,  and  the  appellate  34  Cal.  273. 

court  cannot  review  any  alleged  errors  Presumption  in  Case  of  Failure  to  File 

except  such  as  appear  in  the  judgment  Amendment.  —  Where  a  statement  on 

roll.     Kavanagh  v.  Maus,  28  Cal.  261.  appeal  has  been  filed  within  the  proper 

*  2.  Buckley  v.  Althorf,  86  Cal.  643;  time  and  the  respondent  fails  to  serve 

Kavanagh  v.  Maus,  28  Cal.  262.  on  the  appellant  any  amendments  or 

Motion  to  Strike  from  Beoord.  —  In  objections  to  the  statement  as  filed,  the 
Tatum  v.  Boyd,  11  Wash.  712,  it  ap-  presumption  will  be  that  the  respond- 
peared  that  the  proposed  statement  of  ent  agreed  to  it.  Connor  v.  Morris,  23 
facts  was  not  served  upon  the  opposite  Cal.  447;  Maney  v.  Hart,  11  Wash.  67. 
parly  until  more  than  thirty  days  after  As  to  the  necessity  for  settlement  in 
the  date  of  the  entry  of  the  judgment,  the  absence  of  amendments,  see  infra% 
and  that  the  time  in  which  to  make  XIII.  2.  a.  In  General. 
such  service  was  not  enlarged  by  the  4.  Tombstone  v.  Reilly,  (Ariz.  1893) 
court.  It  was  held  that  under  well-  33  Pac.  Rep.  823;  Sutherland  v.  rut- 
settled  rules  of  practice  a  motion  to  nam,  (Ariz.  1890)  24  Pac.  Rep.  320; 
strike  such  statement  from  the  record  Brooks  v.  State,  2  Tex.  App.  1;  John- 
must  be  granted.  son  v.  Blount,  48  Tex.  38;  Tardiff  v. 

Failure  to  Return  Statement  Not  Waiver  State,  23  Tex.  169;  Johnson  v.  State,  29 

of  Delay.  —  In  Bryan*'.  Maume,  28  Cal.  Tex.  492;  Brown  v.  Masterson,  (Tex. 

238,  il    was  held  that  if  the  statement  Civ.   App.   1897)  38  S.   W.  Rep.  1027; 

on  appeal  is  not  filed  and  served  in  Renn  v.  Samos,  42  Tex.  104;  Lacey  v. 

time,  the  opposite  party  does  not  waive  Ashe,  21  Tex.  394;  Campbell  v.  Skid- 

the  default  by  not  returning  to  the  ap-  more,  1  Tex.  475;  Kelso  v.  Townsend, 

pellant's  attorney  the  copy  of  the  state-  13  Tex.  140. 

ment  served  on  him.  Certificate  of  Parties  or  Attorneys.  —  In 

8.  Connor    v.   Morris,   23  Cal.   447,  California  "  the  law  has  prescribed  the 
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Necessity  for  Seal.      '  S  TA  TEMENT  OF  FA  CTS  Settlement. 

XII  Necessity  fob  Seal.  —  In  some  jurisdictions  it  is  expressly 
required  that  the  statement  of  facts  to  which  the  parties  agree 
must  be  both  signed  and  sealed  by  the  parties  or  their  attorneys.1 

XIII  Settlement  —  1.  Definition.  —  The  settlement  of  a  state- 
ment of  facts  on  appeal  may  be  defined  generally  as  the  adjust- 
ment by  the  trial  judge  of  the  statement  and  the  making  it 
conformable  to  the  truth.* 

2.  Necessity  For  —  a.  In  General.  —  A  statement  of  facts, 
even  when  the  parties  agree  upon  it,  must,  as  a  general  rule,  be 
submitted  to  the  trial  judge  for  his  approval  and  signature.3 

mode  by  which  statements  on  motion  land  v.  Putnam,  (Ariz.   1890)  24  Pac. 

for  new  trial  and  statements  on  appeal  Rep.  320;  Smith  v.  Blackmore,  (Ariz, 

shall  be  authenticated.    '  When  agreed  1892)  29  Pac.  Rep.  15. 
to  it  shall  be  accompanied  by  the  cer-        Montana.  —  Becker    v.  Yellowstone 

tificale  of  the  parties,  or  their  attorneys,  County,  10  Mont.  87. 
that  the  same  has  been  agreed  upon        Nevada.  —  Baum  v.  Meyer,  16  Nev. 

and  is  correct.     When  settled  by  the  91. 

judge,  the  same  shall  be  accompanied         Texas,  —  Kelso  v.  Townsend,  13  Tex. 

with  his  certificate  that  the  same  has  140;  Brooks  v.  State,  2  Tex.  App.  i; 

been  allowed  by  him  and  is  correct.'  Johnson  v.  Blount,  48  Tex.  38;  Tardiff 

Pr.    Act,  §§   195,   341."     Kimball    v.  v.  State.  23  Tex.  169;  Johnson  v.  State, 

Semple,  31  Cal.  658.  29  Tex.  492;  Taylor  v.  Dupuy,  (Tex. 

Signature  by  Counsel  of  One  Party  Only.  Civ.  App.  1896)  38  S.   W.    Rep.  531; 

—  In  Texas*  where  a  statement  of  facts  Crawford  v.  State,  (Tex.  Crim.    1898) 

is  signed  by  the  counsel  of  but  one  of  44  S.  W.  Rep.  1088;  Lawrence  v.  State, 

the  parties  it  will  be  presumed  that  the  7  Tex.  App.  192;    Owens  v.  State,  4 

other  declined  to  make  any  statement  Tex.  App.  153;  Saul  v.  Frame,  3  Tex. 

and  refused  his  assent  to  the  correct-  Civ.  App.  596;  Smith  v.  Tucker,  25  Tex. 

ness  of  the  one  made;  and  under  such  594;    Pelbam  v.   State,   30  Tex.  423; 

circumstances  the  statements  signed  Locke u  v.  State,  40  Tex.  4;  Henrie  v. 

by  the  judge  will  not  be  received  as  a  State,  41  Tex.  574;  Trevinio  v.  State,  2 

part  of  the  record.     Nor  will  a  stale-  Tex.  App.  90;    Wakefield  v.  State,  3 

ment  signed   by   the  counsel   of  one  Tex.  App.  39;  Gindrat  v.  State,  3  Tex. 

patty  only,  and  approved  and  signed  App.  573:  Deggs  v.  State,  7  Tex.  App. 

by  the  judge,  be  received  as  part  of  the  359;  Castleman  v.  State,  39  Tex.  Crim. 

record,  when  there  has  been  no  notice  I;    Henry  v.  Shain,  1  Tex.  App.  Civ. 

of  the  appeal.     Lacey  v.  Ashe,  21  Tex.  Cas.,   §  1074;    Texas,  etc.,  R.  Co.  v.' 

394.  Cole,  (Tex.  1886)   1  S.  W.  Rep.  631; 

1.  Tardiff  v.  State,  23  Tex.  169;  John-  Railway  Co.  v.  Bell,  (Tex.  App.  1890) 
son  v.  Blount,  48  Tex.  38;  Brooks  v.  16  S.  W.  Rep.  908;  Gulf,  etc.,  R.  Co. 
State,  2  Tex.  App.  1;  Kelso  v.  Town-  v.  Calvert,  (Tex.  Civ.  App.  1895)  31  S. 
send.  13  Tex.  140.  W.  Rep.  679;  Hurst  v.  State,  39  Tex. 

2.  See  Black's  L.  Diet.  Crim.  196. 

"  The  Settlement  of  a  Statement  of  Facts  Washington.  —  McNalt  v.  Harmon,  3 

is  the  process  by  which  this  [supreme]  Wash.  432;  Scott  v.  Bourn,  13  Wash, 

court  acquires  jurisdiction  of  the  re-  471. 

spondent  for  the  purpose  of  inquiring  See  also  articles  Bills  of  Excbp- 
into  matters  which  otherwise  would  tions,  vol.  3,  pp.  441,  451;  Case  Made 
not  be  a  part  of  the  record.  If  the  re-  on  Appeal,  vol.  3,  p.  895. 
spondent  appears  and  makes  no  objec-  In  California  it  is  held  that  a  state- 
tion,  he  waives  notice,  and  the  juris-  ment  on  appeal  must  be  certified  as 
diction  is  complete;  but  if  he  remains  correct  by  the  judge  who  tried  the 
away  he  has  a  right  to  say  that  the  cause,  or  should  be  agreed  to  by  the 
finding  of  the  judge  that  he  was  duly  party.  Doyle  v.  Seawell,  12  Cal.  425; 
served  is  not  sufficient."  Ward  v.  Harley  v.  Young,  4  Cal.  284;  De  John- 
Tucker,  7  Wash.  39Q,  affirming  Mooney  son  v.  Sepulbeda,  5  Cal.  149;  Visher 
v.  State,  2  Wash.  487.  v.   Webster,  13  Cal.   58;    Mclntyre  v. 

Z.Arizona.  —  Tombstone  v.   Reilly,  Willis,  20  Cal.  177. 

(Ariz.  1893)  3  Pac.   Rep.  823;  Suther-  Purpose  of  Requirement.  —  In  Deggs  v. 

568  Volume  XX. 


Settlement.  ON  APPEAL.  Necessity  For. 


Approval  and  Signature  of  Judge  Essential.  —  To  be  of  any  validity 
whatever,  the  statement  of  facts  must  be  approved  and  signed  by 
the  judge,1  and  it  cannot  be  considered  on  appeal  where  it  is  not 
so  approved  by  him,9  at  least  where  it  is  not  shown  that  diligence 
was  exercised  in  endeavoring  to  obtain  such  approval.3 

b.  Where  Parties  Disagree.  —  Where  a  statement  of  facts 
has  been  made  and  served  upon  the  adverse  party  and  amend- 
ments thereto  have  been  suggested  by  the  latter,  the  usual  rule 
as  to  case  made  on  appeal  applies,4  and  the  statement  must  be 
settled  by  the  trial  judge  if  the  parties  cannot  agree  as  to  the 
proposed  amendments.* 

State,  7  Tex.  App.  359,  it  was  held  that  v.  Townsend,  13  Tex.  140;  McManus 

the  purpose  of  the  law  in    requiring  v.  Wallis,  52  Tex.  534;  Withee  v.  May, 

that  the  statement  of  facts  should  be  8  Tex.  160;  Barnhart  v.  Clark,  59  Tex. 

approved  by  the  judge  was  to  enable  552;  Longley  v.  State,  3  Tex.  App.  612; 

that  officer  to  supply  omissions  which  Sabine,  etc.,   R.   Co.  v.  Joachimi    58 

had  been  made  by  counsel.  Tex.  452;  Darcy  v.  Turner,  46  Tex.  30; 

1.  Smith  v.  Black  more,  (Ariz.  1892)  Courtney  v.  State,  3  Tex.  App.  257; 
29  Pac.  Rep.  15;  Tombstone  v.  Reilly,  Cohn  v.  Daley,  174  U.  S.  539. 

(Ariz.  1893)  33  Pac.  Rep.  823;  Crews  v.        In  Louisiana,  "  if  the  adverse  party, 

Baird,  2  Idaho  94;  Tardtff  v.  State,  23  when  required  to  do  so,  refuse  to  join 

Tex.   169;    Johnson  v.  Slate,  29  Tex.  in   making  out  the  statement  of  facts, 

492;    Lawrence  v.  State,  7  Tex.  App.  or  if  the  parties  cannot  agree  as  to  the 

192;  Owens  v.  State,  4  Tex.  App.  153.  manner    of    drawing    the    same,    the 

2.  Arizona.  —  Smith  v.  Blackmore,  court,  at  the  request  of  either,  shall 
(Ariz.  1892)  29  Pac.  Rep.  15;  Tomb-  make  such  statement  according  to 
stone  v.  Reilly,  (Ariz.  1893)  33  Pac.  their  recollection  of  the  facts  or  from 
Rep.  823.  the  notes  they  have  taken  of  the  evi- 

Af on  tana. —  Becker    v.    Yellowstone  dence."     Garland's   Rev.    Code   Prac. 

County,  10  Mont.  87.  La.  (1894),  §  603.     And  see  Landry  v. 

Nevada, — Baum  v.  Meyer,  i6Nev.  91.  Jefferson    College,   7   Rob.  (La.)   179; 

Texas.  —  Crawford    v.   Slate,   (Tex.  Grand  Gulf  R.,  etc.,  Co.  v.  Douglass, 

Crim.  1898)  44  S.  W.  Rep.  1088;  Crane  3  Rob.  (La.)  169;  Castaing  v.  Stone,  4 

v.  State,  (Tex.  Crim.   1897)  40  S.  W.  La.  Ann.  18. 

Rep.  300;    Franklin  v.  State,  37  Tex.        Presumption    as   to    Disagreement. — 

Crim.   113;    Pace  v.  Price,  (Tex   Civ.  Where   a  statement   of    facts    is    not 

App.  1898)45  S.  W.  Rep.  203;  Maury  signed    by    counsel,    but   is   properly 

v.  Keller,  (Tex.  Civ.  App.    1898)  53  S.  signed  by  the  presiding  judge,  it  will 

W.  Rep.  59;  Western  Union  Tel.  Co.  be  presumed  that  it  was  made  in  that 

v.  Walker,  (Tex.  Civ.  App.  1894)  26  S.  form  because  of  the  disagreement  of 

W.  Rep.  858;  Texas,  etc.,   R.   Co.   v.  counsel;    and  when  the  statement  is 

Cole,   (Tex.    1886)   1  S.  W.  Rep.  631;  only  certified  to  by  the  judge  as  con- 

Caslleman  v.   State,  39  Tex.  Crim.  1;  taining  "  all  the  evidence  material  in 

Smith  v.  Tucker,  25  Tex.  594.  the  case,"  the  statutory  meaning  of 

Washington.  —  Scott    v.     Bourn,    13  the  certificate  is  not  thereby  changed 

Wash.  471;  Harkerv.  Crosby,  3  Wash,  by   such  qualifying  words.     Darcy  v. 

377;  McNatt  v.  Harmon,  3  Wash.  432.  Turner,  46  Tex.  30. 

Stipulation  Dispensing  with  Approval.       Effect  of  Judge's  Certificate  of  Inability 

—  in  Johnson  v.  Blount,  48  Tex.  38,  it  to  Hake  Correct  Statement. —  Where  the 

was  held  to  be  of  no  avail  that  counsel  appellant's  statement  of  facts  was  not 

stipulate  that  a  statement  of  facts  may  approved  because  not  agreed  to  by  the 

be   filed   and   considered   without   the  district  attorney,   who   had    departed 

trial  judge's  approval.     The  necessity  without  leaving  a  statement  of  facts, 

for  such  approval  is  not  dispensed  with  and  the  j  udge  certified  his  own  inability 

by  such  stipulation.  to  make  out  a  correct  statement,  it  was 

3.  Hurst  v.  Slate,  39  Tex.  Crim.  196.  held   that   the   accused  had   been  de- 

4.  See  article  Case  Made  on  Ap-  prived  of  a  right,  and  a  judgment 
peal,  vol.  3,  p.  896.  against  him  was  reversed.     Trammell 

5.  Cody  v.  Filley,  4  Colo.  436;  Kelso  v.  State,  1  Tex.  App.  121. 
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Settlement.  5  TA  TEMEN  T  OF  FA  C  TS    Notice  of  Settlement. 

c.  Where  Judge  Fails  to  Approve  or  Sign.  —  It  has 
been  held  that  where  a  statement  of  facts  agreed  upon  by  coun- 
sel does  not  meet  the  approval  of  the  judge,  he  may  either  make 
out  a  new  statement  of  his  own  or  so  amend  or  add  to  the  state- 
ment made  by  the  counsel  as  to  make  it  correct,1  since  it  is  his 
duty  to  see  that  any  statement  which  he  certifies  is  correct  in 
every  particular.* 

3.  Before  Whom  Settled  —  Before  Trial  Judge.  —  A  statement  of 
facts  should,  as  a  general  rule,  be  settled  before  the  judge  before 
whom  the  cause  was  heard;3  but  where  the  judge  who  tried  the 
cause  has  gone  out  of  office,  the  power  to  settle  facts  on  appeal 
is,  it  would  seem,  retained  by  the  court  over  which  he  presided.4 

Settlement  by  Referee. —  It  has  been  held  that  where  a  cause  is 
tried  before  a  referee  and  decided  by  him,  the  statement  should 
be  settled  by  such  referee,  and  not  by  the  judge  of  the  court.5 

4.  Notice  of  Settlement  —  a.  NECESSITY  FOR — In  General.  — 
Where  the  proposed  amendments  to  a  statement  of  facts  on 
appeal  have  been  served  upon  the  party  making  such  statement, 
it  is  the  duty  of  the  latter  to  notify  the  adverse  party  that  the 
statement  and  amendments  thereto  will  be  submitted  at  a  certain 
time  and  place  for  settlement.6 

1.  Courtney  v.  State,  3  Tex.  App.  a  county,  and  during  its  progress  is 
257;  Cohn  z>.  Daley,  174  U.  S.  539.  transferred  by  him  to  another  judge 

2.  Courtney  v.  State,  3  Tex.  App.  having  charge  of  the  jury  cases,  for  the 
257.  purpose   of   submitting  certain   ques- 

Kistake  or  Fraud  Should  Clearly  Ap-  tions  of  fact  to  the  jury,  the  second 

pear. —  A  statement  agreed  on  by  par-  judge  acquires  no  jurisdiction  of  the 

ties  should  not.  probably,  be  amended  suit,  and  the  only  judge  authorized  to 

by  the  court  on  motion  except  under  a  certify  a  statement  of  facts  is  the  one 

very  clear  showing  of  mistake  or  fraud,  who  originally  assumed  jurisdiction. 

Hutchinson  v.  Bours,  13  Cal.  50.  Hill  v.  Young,  7  Wash   33. 

3.  Vishcr  v.  Webster,  13  Cal.  58;  5.  Doane  v.  Clinton,  2  Ulan  417. 
Doane  v.  Clinton,  2  Utah  417;  Gun-  6.  Kavanagh  v.  Maus,  28  Cal.  261; 
derson  v.  Cochrane,  3  Wash.  476;  Watt  Aberdeen  First  Nat.  Bank  v.  Andrews, 
v.  O'Brien,  6  Wash.  415;  Hill  v.  Young,  n  Wash.  409;  Caton  v.  Switzler,  3 
7  Wash.  33;  State?.  Allyn,  7  Wash.  Wash.  Ter.  242;  Taylor  v.  Osborn,  i 
285.  Wash.  189;  Penter  v.  Staight,  1  Wash. 

4.  Gunderson  v.  Cochrane,  3  Wash.  365;  State  v.  Arthur,  7  Wash.  358; 
476.  Snyder  v.  Kelso,  3  Wash.  181;  Enos  r. 

In  Washington,  Act  Jan.  21,  1893,  au-  Wilcox,  3  Wash.  44;  £.  P.  Cad  well, 
tborized  certain  judges  whose  term  of  etc.,  Mortg.  Loan  Co.  v.  North  Yakima 
office  had  expired  to  settle  and  certify  First  Nat.  Bank,  3  Wash.  188;  Gunder- 
statements  of  facts.  Michigan  Mfg.  son  v.  Cochrane,  3  Wash.  476;  Little- 
Co.  v.  Saunders,  7  Wash.  302;  State  v.  John  v.  Miller,  5  Wash.  399;  Tompson 
Allyn,  7  Wash.  285.  In  Hallam  v.  v.  Huron  Lumber  Co.,  5  Wash.  527; 
Tillinghast,  19  Wash.  20,  it  was  held  McGlauflin  v.  Merriam,  7  Wash.  111 ; 
that  this  action  was  unconstitutional,  Ward  v.  Tucker.  7  Wash.  399;  Bowen 
since  the  settlement  of  such  statements  v.  Cain,  7  Wash.  469;  American  Asphalt 
is  a  judicial  function,  and  the  Wash-  Co.  v.  Gribble,  8  Wash.  255;  Hansen 
ington  Constitution,  art.  4,  §  1,  vests  v.  Nilton,  17  Wash.  606;  State  v. 
the  judicial  powers  of  the  state  in  cer-  Hoyl,  4  Wash.  8r8;  Merchants  Nat. 
tain  courts  and  the  judges  thereof.  Bank  v.  Ault,  14  Wash.  701;  Kroenert 

After  Transfer  of  Cause. —  Where    a  v.  Gusiason,  19  Wash.  373;  HomeSav., 

suit  is  begun  before  a  judge  having  etc.,  Assoc,  v.  Burton,  20  Wash.  688. 

charge  of  the  equity  cases  arising  in  Where  the  Respondent  Does  Not  Appear 
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Settlement.                                   ON  APPEAL.  Notice  of  Settlement. 

In  Abeenee  of  Amendment.  —  It  has  been  expressly  provided  in  some 
states  that  where  no  amendments  to  a  statement  of  facts  on 
appeal  are  filed,  such  statement  may  be  presented  to  the 
judge  or  referee  for  settlement  without  notice  to  the  re- 
spondent.1 

b.  Requisites  of  Notice  —  in  writing.  —  A  notice  of  an  appli- 
cation to  settle  the  statement  of  facts  on  appeal  should  be  in 
writing.* 

Specification   of  Place   and   Time   of  Settlement.  —  Such    notice    should 

at   the   settlement  of  a  statement  of  R.  Co.,  5  Wash.  46;  Ward  v.  Huggins, 

facts,  and  there  is  no  copy  of  the  no-  7  Wash.  617. 

tice   of  settlement   in  the  record,  the  In  Washington,  under  Laws  18939  p. 

statement  will  be  stricken  on  motion.  115,  §9,  where  no  amendments  or  ob- 

Ward  v.  Tucker.  7  Wash.  399.  jections  to  a  statement  of  facts  have 

Presumption  in  Favor  of  Proper  Notice,  been  served  by  the  respondent  on  the 

—  "  It  is  no  objection  to  the  statement  appellant,  the  statement  may  be  prop* 

that  it  does  not  affirmatively  show  that  erly  certified  by  the  judge  in  the  ab- 

the  settlement  was  upon  proper  notice,  sence  of  the  respondent  and  without 

or  in  the  presence  of  both  patties.     In  notice   to  him.      Maney   v.    Hart,    11 

the  absence  of  evidence  to   the   con-  Wash.  67. 

trary,  the    presumption   of   law  is   in  Presumption    from    Failure    to    File 

favor  of  the  regularity  of  all  official  Amendments.  —  In   State   v.   Arthur,   7 

acts."    Bittersby  v.  Abbott,  9  Cal.  565.  Wash.  358,  the  court,  in  holding  that  a 

Waiver  by  Appearance.  —  An  objection  statement  of  facts  may  be  settled 
to  a  statement  of  facts  that  notice  of  without  notice  where  no  amendments 
its  filing  and  settlement  is  not  given  to  are  offered,  said:  "  Section  9  of  c.  60, 
the  appellee  is  held  to  have  been  Laws  1893,  p.  114,  which  is  an  act  pro- 
waived  on  an  appearance  and  motion  viding  for  and  regulating  the  taking  of 
by  the  appellee  in  the  lower  court  to  exceptions  and  settling  and  certifying 
strike  oui  such  statement.  Hansen  v.  bills  of  exceptions  and  statements  of 
Nilson.  17  Wash.  606.  facts,  and   providing    the   manner  of 

8ervice  of  Notice  on  Receiver.  —  In  preparing  a  statement  and  the  notice 
Tompson  v.  Huron  Lumber  Co.,  5  required,  provides  as  follows:  'If  no 
Wash.  527,  the  court,  in  holding  it  un-  amendment  shall  be  served  within  the 
necessary  to  serve  a  receiver  appointed  time  aforesaid,  the  proposed  bill  or 
in  an  action  with  notice  of  an  applica-  statement  shall  be  deemed  agreed  to 
tion  to  settle  a  statement  of  facts,  said:  and  shall  be  certified." 
"  The  fact  that  the  notice  was  entitled  Duty  to  Certify  Proposed  Statement 
in  the  original  action  seems  to  us  un-  Without  Alteration.  —  In  State  v. 
important.  Respondent's  attorneys  Arthur,  7  Wash.  358,  it  was  held  that 
were  served,  and  it  also  appears  that  where  no  objections  or  amendments 
they  joined  without  objection  in  cer-  are  offered  *'  the  proposed  bill  or  state- 
tain  stipulations  entered  into  in  con-  ment  shall  be  deemed  agreed  to  and 
nection  with  the  statement  of  facts  be-  shall  be  certified  by  the  judge,"  as  the 
fore  and  after  the  settlement  of  the  statute  provides,  and  that,  under  such 
statement.  There  was  in  reality  no  circumstances,  the  judge  has  no  other 
cause  pending  in  the  court  to  which  duty  to  perform,  and  no  duty  of  in- 
the  receiver  was  a  party.  The  matter  vestigation  is  imposed  upon  him.  See 
to  be  determined  —  the  amount  of  his  also  Warburton  v.  Ralph,  9  Wash.  537, 
compensation  —  was  a  proceeding  in  in  which  case  it  was  held  that  it  is  the 
the  original  action."  unquestionable  duty  of  the  court  to  cer- 

1.  Connor  v.    Morris,   23   Cal.   447;  tify  the  statement  an  proposed  without 

Kavanagh  v.  Maus,   28  Cal.  261;  Ed-  alteration  in  any  particular  whatever, 

wards  v.  Tracy,  2  Mont.  22;  Maney  v.  where  no  amendments  to  the  statement 

Hart,  11  Wash.  67;  State  v.  Arthur,  7  are  served. 

Wash.  358;  Erickson  v.  Erickson,    11  2.  Aberdeen    First    Nat.    Bank     v. 

Wash.  76;  Bruce  v.   Foley,  18  Wash.  Andrews,   11   Wash.  409;  Kroenert  v. 

96;  Cogswell  v.  West  St.,  etc.,  Electric  Gustason,  19  Wash.  373. 
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specify  the  place  *  and  time  2  of  settlement,  and  the  day  speci- 
fied must  be  within  the  period  prescribed  by  the  statute.8 

c.  Time  of  Service.  —  The  time  within  which  notice  of  an 
application  to  settle  and  certify  a  statement  of  facts  must  be 


1.  Aberdeen  First  Nat.  Bank  v. 
Andrews,  n  Wash.  409;  Littlejohn  v. 
Miller,  5  Wash.  399;  American  Asphalt 
Co.  v.  Gribble,  8  Wash.  255;  Kroenert 
v.  Gustason,  19  Wash.  373. 

Sufficient  Specification  of  Place.—  In 
Littlejohn  v.  Miller,  5  Wash.  399,  it 
was  held  that  a  notice  of  the  time  and 
place  of  settling  the  statement  of  facts 
which  designates  (he  place  as  the 
"  court  house  "  was  sufficiently  defi- 
nite, although  such  court  house  con- 
tained several  offices  wherein  the  sev- 
eral judges  of  the  court  transacted 
business. 

Effect  of  Failure  to  Designate  Plaee.  — 
It  would  seem  that  where  the  notice 
fails  to  designate  the  place  at  which 
the  appellant  will  apply  to  have  the 
statement  of  facts  settled,  such  notice 
will  be  disregarded  and  the  statement 
will  not  be  considered  on  appeal. 
American  Asphalt  Co.  v.  Gribble,  8 
Wash.  255. 

Statement  Stricken  Out  for  Want  of  No- 
tice.—  Where  the  notice  of  settlement 
of  a  statement  of  facts  designates  no 
place  at  which  application  therefor  is 
to  be  heard,  as  required  by  the  Wash- 
ington statute,  the  statement  will  be 
stricken  out  on  the  ground  that  it  was 
settled  and  certified  without  notice  to 
the  respondent.  American  Asphalt 
Co.  v.  Gribble,  8  Wash.  255. 

2.  Aberdeen  First  Nat.  Bank  v. 
Andrews,  11  Wash.  409;  Littlejohn  ». 
Miller,  5  Wash.  399;  E.  P.  Cad  well, 
etc.,  Mortg.  Loan  Co.  v.  North  Yakima 
First  Nat.  Bank,  3  Wash.  188;  Kroe- 
nert v.  Gustason,  19  Wash.  373;  Led- 
yard  v.  West  St.,  etc.,  Electric  R.  Co., 
5  Wash.  64;  Boyer  v.  Boyer,  4  Wash. 
80;  Tompson  v.  Huron  Lumber  Co.,  5 
Wash.  527. 

Notice  Specifying  Nonjudicial  Day.  —  A 
notice  citing  the  respondent  to  appear 
and  participate  in  the  settlement  of  a 
statement  of  facts  on  Sunday  is  in- 
sufficient to  give  jurisdiction  to  a  court 
to  settle  the  statement  on  that  day.  In 
such  case  the  order  of  the  judge  ex- 
tending the  time  for  settlement  upon 
the  ex  fartc  application  of  the  appel- 
lants, without  notice  to  or  appearance 
by  the  respondent,  does  not  render  the 
void  notice  effectual.     E.  P.  Cadwell. 


etc.,  Mortg.  Loan  Co.  v.  North  Yakima 
First  Nat.  Bank,  3  Wash.  188. 

Settlement  on  Day  Following  That 
Specified. —  In  McGlaufiin  v.  Merriam, 
7  Wash,  in,  it  was  held  that  although 
a  statement  of  facts  was  settled  on  the 
day  following  the  one  for  which  notice 
was  given,  without  any  adjournment 
to  that  day  by  the  court,  the  respondent 
could  not  object  thereto  in  the  Supreme 
Court  if  he  appeared  at  the  time  of 
settlement  to  object  on  other  grounds. 

3.  Boyer  v.  Boyer,  4  Wash.  80. 

In  Washington,  after  the  filing  and 
service  on  the  proposing  party  of  any 
amendments,  "  either  party  mav  then 
serve  upon  the  other  a  written  notice 
that  he  will  apply  to  the  judge  of  the 
court  before  whom  the  cause  is  pend- 
ing or  was  tried,  at  a  time  and  place 
specified,  the  time  to  be  not  less  than 
three  nor  more  than  ten  days  after  serv- 
ice of  the  notice,  to  settle  and  certify 
the  bill  or  statement."  Ball.  Annot. 
Codes  and  Stat.  Wash.  (1897),  §  5058. 
And  see  Ledyard  v.  West  St.,  etc., 
Electric  R.  Co.,  5  Wash.  64;  Tomp- 
son v.   Huron  Lumber  Co.,    5  Wash. 

527. 
Manner     of     Computing    Time.  —  In 

Tompson  v.  Huron  Lumber  Co.,  5 
Wash.  527,  it  was  held  that  notice  given 
on  May  20  for  the  settlement  of  a  state- 
ment of  facts  on  May  31  is  a  full  ten 
days'  notice,  as,  under  statutory  pro- 
vision, the  first  day  is  excluded  and  the 
last  day  included  in  computing  the 
time;  and  the  fact  that  a  legal  holiday 
intervenes  within  the  period  of  notice 
will  not  extend  the  time.  See  also 
Ledyard  v.  West  St.,  etc..  Electric  R. 
Co.,  5  Wash.  64.  where  it  was  held  that 
a  notice  to  settle  a  statement  on  Jan. 
25,  served  on  Jan.  15,  is  a  ten  days' 
notice. 

Appearance  as  Waiver  of  Illegal  Notice. 
—  In  Boyer  v.  Boyer,  4  Wash.  80,  it 
was  held  that  where  notice  of  the  set- 
tlement of  a  statement  of  facts  was 
given  for  a  day  beyond  the  statutory 
limit,  and  within  such  period  the  time 
for  settling  the  statement  was  extended 
by  the  court  to  a  later  day,  although 
such  notice  and  extension  were  illegal, 
an  appearance  at  such  settlement 
waived  all  defects. 
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served  is  expressly  fixed  by  statute  in  some  states,  and  the  statu- 
tory provision  in  this  regard  must  be  complied  with,  or  the  state- 
ment will,  it  seems,  be  stricken  out  on  motion.1 

d.  Manner  of  Service.  —  The  manner  of  serving  notice  of 
the  settlement  of  a  statement  of  facts  is,  it  would  seem,  governed 
by  the  usual  rules  as  to  the  service  of  process  generally.*  Service 
of  such  notice  by  mail  is  not  sufficient  where  both  parties  reside 
in  the  same  city  or  town.3 

e.  Waiver  of  Defective  Service.  —  The  provisions  of  the 
statute  as  to  the  service  of  notice  of  settlement  may  be  waived 
by  the  appearance  of  the  respondent  or  his  attorney.4 

5.  Adjournment  of  Settlement.  —  It  would  seem  that  a  statement 
of  facts  may  be  settled  either  at  the  time  and  place  specified  in 
the  notice  or  at  another  time  or  place  specified  in  an  order  of 
adjournment  or  stipulation.5 

6.  Effect  of  Failure  to  Settle  at  Day  Named.  —  It  has  been  held 
that  where  proper  notice  of  the  settlement  of  a  statement  of  facts 
has  been  given  for  a  certain  day  and  no  amendments  are  proposed 
by  the  respondent,  the  failure  of  the  judge  to  settle  the  state- 
ment on  the  day  named  does  not  deprive  him  of  jurisdiction  to 
settle  it  upon  a  later  day,  after  notice  to  the  respondent.6 

7.  Proceedings  in  Settlement  of  Statement  —  a.  In  General  — 
Alteration  of  Proposed  Statement.  —  Although,  where  the  parties  agree 
upon  a  statement  of  facts  on  appeal,  or  where  no  amendment  is 

1.  Snyder    v.    Kelso,   3   Wash.    181;  334)  requiring  that  notice  of  settlement 

En os  v.  Wilcox,  3  Wash.  44;  State  v.  be  served  within  thirty  days  after  the 

Hoyt,  4  Wash.  S18;  State  v.  Arthur,  7  rendition   of    the  judgment  appealed 

Wash.  358;  Kenyon  v.  Knipe,  3  Wash,  from,  a  notice  after  the  expiration  of 

Ter.  243;  King  County  v.  Hill,  1  Wash,  the    prescribed    time  is  of   no   avail, 

63;  E.   P.  Cad  well,  etc.,  Mortg.  Loan  although  it  was  given  as  a  substitute 

Co.  v.  North  Yakima  First  NaL  Bank,  for  a  void  notice    which    was  served 

3  Wash.  188;  McGlauflin  v.  Merriam,  7  within  the  proper  time. 

Wash.  in.     See  also  Tatum  v.  Boyd,  2.  See  generally  article  Service  op 

11  Wash.  712.  Ppocess  and  Papers,  vol.  19,  p.  567. 

Notice  Within  Thirty  Days  After  the  3.  Bo  wen  v.  Cain,  7  Wash.  469. 

Filing  of  Judgment  is  sufficient  although  4.  Boyer  v.  Boyer,  4  Wash.  80.     See 

more  than  (hat  time  has  elapsed  since  also  McGlauflin  v.  Merriam,  7  Wash, 

the  dating  of  the  judgment  at  the  time  in. 

when   the   findings  of  fact  are   filed.  5.  Doyle  v    McLeod,  4  Wash.   732; 

McGlauflin     v.     Merriam,     7     Wash.  Gunderson  v.  Cochrane,  3  Wash.  476. 

in.  See    also    McGlauflin    v.    Merriam,    7 

Effect  of  Failure  to  Serve  Kotioe  Within  Wash .  1 1 1 . 
Proper  Time.  —  In  Snyder  v.  Kelso,  3  Duty  of  Court  to  Adjourn.  —  In  Gun- 
Wash.  181,  it  was  held  that  where  no-  derson  v,  Cochrane,  3  Wash.  476,  it 
tice  of  application  to  settle  and  certify  was  declared  that  it  would  seem  to  be 
a  statement  of  facts  was  not  served  the  duty  of  the  court  or  judge  to  ad- 
upon  the  respondent  within  thirty  days  journ  the  settlement  in  some  instances 
after  judgment,  the  notice  was  given  where,  notwithstanding  the  use  of  due 
too  late  to  confer  jurisdiction  upon  the  diligence,  more  lime  is  required,  or 
judge  to  settle  the  statement.  See  also  where  the  party  has  been  prevented 
E.  P.  Cad  well,  etc.,  Mortg.  Loan  Co.  v.  from  proceeding  by  circumstances 
North  Yakima  First  Nat.  Bank,  3  over  which  he  had  no  control  and 
Wash.  188,  wherein  it  was  held  that  which  he  could  not  avoid, 
under  the  statute  (Laws  18S9-1S90,  p.  6.  Sadler  v.  Niesz,  5  Wash.  182. 
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offered  thereto,  the  judge  need  only  approve  and  sign  such  state- 
ment when  submitted  to  him,  yet  he  has  the  right  to  make  any 
alteration  which  he  may  deem  necessary  to  make  such  statement 
conform  to  the  truth.1 

Preparation  of  New  Statement.  —  If  the  parties  do  not  agree  upon 
the  statement  of  facts,  or  if  the  judge  does  not  approve  or  sign 
it,  the  judge  may,  during  the  term,  make  out  and  sign  and  file 
with  the  clerk  a  correct  statement  of  the  facts,  which  statement 
may  be  filed  in  the  record  as  a  part  thereof.* 

b.  Manner  of  Making  Statement.  —  As  a  a  general  rule, 
if  the  parties  cannot  agree  upon  the  proposed  statement,  or  if  the 
judge  fails  to  approve  or  sign  it,  the  respective  parties  may  sub- 
mit statements  to  the  judge,  and  from  the  statements  so  furnished 
to  him  and  from  his  own  knowledge  he  will  make  out,  sign,  and 
file  a  correct  statement.8 

XIV.  Certificate  of  Judge  —  1.  Necessity  For  —  in  General.  — 
It  is  usually  required  that  where  a  statement  of  facts  has  been 
settled  by  the  judge,  his  certificate  as  to  its  correctness  shall  be 
attached.4 

1.  King  v.  Russell,  40  Tex.  124;  the  judge  is  required  to  certify  a  state- 
State  v.  Parker,  9  Wash.  653;  Warbur-  mem.  Kelso  v.  Townsend,  13  Tex. 
ton  v.  Ralph,   9   Wash.  537;   Cohn  v.     140. 

Daley,  174  U.  S.  539.  3.  Courtney  v.   State,   3  Tex.  App. 

2.  Withee  v.  May,  8  Tex.  160;  Long-  257;  Withee  v.  May,  8  Tex.  160;  Kelso 
ley  v.  State,  3  Tex.  App.  612;  Kelso  v.  Townsend,  13  Tex.  140;  McManus 
v.  Townsend,  13  Tex.  140;  Courtney  v.  v.  Wallis,  52  Tex.  534;  Barnhart  v. 
State,  3  Tex.  App.  257;  McManus  v.  Clark,  59  Tex.  552;  Longley  v.  State, 
Wallis,  52  Tex.  534;  Trammell  v.  State,  3  Tex.  App.  612;  Sabine,  etc.,  R.  Co. 
1  Tex.  App.  121;  Meyer  v.  Mattes,  15  v.  Joachimi,  58  Tex.  452;  Meyer  v. 
Tex.  Civ.  App.  xi;  Railway  Co.  v.  Mattes,  15  Tex.  Civ.  App.  11;  Cohn  v. 
Bell,  (Tex.  App.   1890)  16  S.  W.  Rep.  Daley,  174  U.  S.  539. 

008;    King  v.    Russell,  40  Tex.  124;  Compliance  with  Boles  of  Court.  —  It  is 

Cohn   v.    Daley,    174  U.  S.    539.     See  the  duty  of  the  district  judge  before 

also  Hale  v.  Park  Ditch  Co.,  2* Mont,  whom  a  cause  is  tried  to  conform  to 

498.  the  rules  of  court  in  the  preparation  of 

Corrections  and  Additions.  —  When  a  the  statement  of  facts,  when  counsel 

statement  of  facts  is  agreed  to  by  coun-  disagree.     When     such   disagreement 

sel  but  does  not  meet  the  approval  of  occurs,  he  should  require  each  party  to 

the  judge,  he  can  either  make  out  an  make  his  statement  of  facts,  and  pre- 

entirely  new  statement  of  his  own  or  sent  it,  before  the  close  of  the  term,  in 

so  amend  or  add  to  the  statement  made  time  to   enable   the  judge  to  make  a 

by  the  counsel  as  to  make  it  correct.    It  proper  statement;  and  if  necessary  the 

is  his  duty  to  see  that  any  statement  call  of  the  docket  should  be  suspended 

certified   by   him   is  correct  in  every  until  this  is  done.     McManus  v.  Wal- 

particular.     Courtney  v.  State,  3  Tex.  lis,  52  Tex.  534. 

App.  257.  Settlement  Before  Succeeding  Judge  — 

Presumption  of  Disagreement.  —  Where  Testimony  of  Retired  Judge.  —  In  Gun- 
there  was  a  statement  of  facts  which  derson  v.  Cochrane,  3  Wash.  476,  it 
was  signed  by  the  attorney  of  the  ap-  was  held  that  "  in  a  proceeding  to 
pellant  only,  and  the  judge  certified  settle  a  statement  before  a  succeeding 
that  he  "  signed  the  foregoing  as  a  judge,  to  assist  in  ascertaining  the 
statement  of  all  the  material  facts  facts,  the  judge  who  tried  the  cause 
proved  upon  the  trial  of  this  cause,"  can  be  subpoenaed  and  required  to 
etc.,  it  was  held  that  the  presumption  testify. " 

was  that  the  parties  had  failed  to  agree  4.  California.  —  Battersby  v .  Abbott, 

upon  a  statement  of  facts,  in  which  case  9  Cal.  565;  McCartney  v.  Fitz  Henry, 
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Unnecessary  in  Case  of  Agreement  of  Parties.  —  It  would  seem,  according 
to  some  cases,  that  as  a  general  rule  when  the  parties  or  their 
attorneys  have  certified  that  the  statement  on  appeal  has  been 
agreed  upon  and  is  correct,  the  further  certificate  of  the  judge  is 
not  essential.1 

i6Ca1.  184;  Redman  v.  G ulnae,  5  Cal.  script.— In  Wilson   v.   Dougherty,  45 

148;  Branger  v.  Chevalier,  9  Cal.  172;  Cal.  34,  it  was  held  that  a  statement 

Van  Pelt  v.  Litiler,  14  Cal.  194;  Bald-  whether  on  appeal  or  on  motion  for  a 

win   v.  Ferre,  23  Cal.  461;    Flynn  v.  new  trial,  cannot  be  settled  by  a  certifi- 

Cottle.  47  Cal.  526;  Sharon  v.  Sharon,  cateof  the  judge  written  in  the  printed 

79  Cal.  633;  Wilson  v.  Dougherty,  45  transcript,  on  appeal  to  the  Supreme 

Cal.  34.  Court. 

Nevada.  —  Sherwood  v.  Sissa,  5  Nev.  Certificate   of   Judge    Conclusive.  —  A 

349;  Caples  v.  Central  Pac.  R.  Co.,  6  statement  of  facts  will  not  be  struck 

Nev.  265.  from  the  record  on    the  ground  that 

Texas,  —  Frost  v.  Frost,  45  Tex.  324;  counsel  were  not  notified  of  the  lime 

McMmus    v.    Wallis,    52    Tex.     534;  and  place  of  its  settlement,  when  the 

Bovden  v.  State,  2  Tex.  App.  56;  Mc-  judge  certifies  that  the  statement  was 

Cleskey  v.  State,  (Tex.  App.  1890)  13  settled  and  certified  "  in  the  presence 

S.   W.   Rep.  997;  Darcy  v.  Turner,  46  of  the  attorneys  of  the  respective  par- 

Tex.  30;  Steinbeck  v.  Stone,   53  Tex.  ties."     Dittenhceffer  v.  Coeur  d'Alene 

382;  Walker   v.  McNeils,  Dall.  (Tex.)  Clothing  Co.,  4  Wash.  519. 

541;    Campbell   v.   Skidmore,    1   Tex.  Presumption  Arising  from  Certificate. — 

475:  Lynn  v.  Slate,  28  Tex.  App.  515.  "  Where  the  statement  of  facts  is  not 

Washington.  —  Hanson  v.  Tompkins,  signed  by  counsel,  but  is  properly  cer- 

2  Wash.  508;  Madigan  v.  West  Coast  cified  by  the  presiding  judge,  it  will  be 
F.  &  M.  Ins.  Co.,  3  Wish.  454;  Zenk-  presumed  that  it  was  made  in  that  form 
ner  v.  Northern  Pac.  R.  Co.,  3  Wash,  because  of  the  disagreement  of  coun- 
Ter.  60;  King  County  v.  Hill,  1  Wash,  sel."  Darcy  v.  Turner,  46  Tex.  30. 
63;  B:>yer  v.  Bayer,  4  Wash.  80;  Small  See  also  Harlan  v.  Haynie,  9 Tex.  459; 
v.  Geddis,  4  Wash.  518;  Doyle  v.  Mc-  Lacey  v.  Ashe,  21  Tex.  395;  Kelso  v. 
Leoi,  4  Wash.  732;  Miller  v.  Washing-  Townsend,  13  Tex.  140;  Steinbeck  v. 
ton  Sav.  Bank,  5  Wash.  200;  Ltttlejohn  Stone,  53  Tex.  382. 

v.  Miller,  5   Wash.  399;    Clark-Harris  Return  of  Statement  to  Lower  Court  for 

Co.  v.  Douthiu,  4  Wash.  465;  Holm  v.  Proper  Certificate.  —Where  the  facts  in 

Gilchrist,    7    Wash.    615;    Kellogg    v.  a   cause   have   been    settled    and   the 

Bradley,  3  Wash.  429;  State  v.  Carey,  statement  filed  in  the  Supreme  Court, 

4  Wash.  424;  McReavy  v.  Eshelman,  the    court    has    jurisdiction   to  grant 

4  Wash.  757;  Tompsonv.  Huron  Lum-  leave    to    the   appellant   to  have  the 

ber    Co.,    5    Wash.    527;    Hanson    v.  transcript  returned  to  the  lower  court 

Tompkins,  2  Wash.  50S;  Kirby  w.  Col-  in  order  that  the  proper  certificate  may 

lins,  6  Wash.  297;  McNatt  v.  Harmon,  be  attached,  and  notice  to  the  respond- 

3  Wash.  432;  Slate  v.  Arthur,  7  Wash,  ent  of  the  time  and  place  of  making 
358;  Dittenhoeffer  v.  Coeur  d'Alene  such  second  certificate  is  unnecessary. 
Clothing  Co.,  4  Wash.  519;  Schlaechter  Littlejohn  v.  Miller,  5  Wash.  399. 

v.  Miller,  4  Wash.  463.  1.  Raymond    v.   Thexton,    7   Mont. 
See  also  article  Case  Made  on  Ap-  299;  Peet  v.    Hereford,   1  Tex.  App. 
peal.  vol.  3.  p.  902.  Civ.  Cas.,  §  869;  Renn  v.  Samos,  42 
A  Clerk's  Certificate  that  a  statement  Tex.  104:  Frost  v.  Frost,  45  Tex.  324. 
is  the  same  which  was  used  on  motion  Texas  Statute.  —  In  Frost  0.  Frost,  45 
for  new  trial,  is  entitled  to  no  weight,  Tex.  324,   it   was  held   that  "  by  the 
as  the  clerk  is  not  authorized  by  law  statute  regulating  proceedings  in  this 
to   verify   a   statement    in   that  form,  court,  it  is  enacted  that  the  trial  of  all 
Fee  v.  Starr,  13  Cal.  170.  cases  on  appeal '  shall  be  on  a  state- 
Certificate  According  to  Eeoollection. —  men t  of  facts  as  agreed  upon  by  the 
Acertificaie  by  a  judge  thata  statement  parties  or  their  attorneys,  certified  to 
on   appeal   is  correct  according  to  his  by  the  judge  of  the  court  below;  or 
iccolleclion   is  insufficient.     Van   Pelt  should  the  parties  fail  to  agree,  then 
v.  Litiler,  14.  Cal.  194..  the  judge  of    the   court   below   shall 
Certificate    Written  in  Printed  Tran-  certify  the  facts." 
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Certificate  of  Judge.     STA  TEMENT  OF  FACTS      Form  of  Certificate. 

2.  Form  of  Certificate.  —  It  would  seem  that  there  is  no  fixed 
rule  as  to  the  form  of  the  certificate  to  a  statement  of  facts. 
Thus,  it  has  been  held  that  it  is  sufficient  to  certify  that  the 
statement  is  substantially  correct,  and  that  the  certificate  need 
not  show  that  the  settlement  was  upon  notice  or  in  the  presence 
of  the  parties.1  And  it  has  been  held  that  it  is  not  contemplated 
that  a  judge  shall  certify  that  a  statement  on  appeal  contains  all 
the  evidence,  but  simply  that  it  has  been  allowed  by  him  and  is 
correct.2 

In  Washington,  by  Laws  of  1893,  If  it  be  averred  in  a  statement  that 
^  ii,  p.  115,  it  is  provided  that"  the  it  contains  all  the  material  evidence, 
judge  shall  certify  that  the  matters  the  certificate  of  the  judge  to  the  cor- 
and  proceedings  embodied  in  the  bill  rectness  of  the  statement  is  sufficient 
or  statement,  as  the  case  may  be,  are  to  establish  that  fact;  but  a  certificate 
matters  and  proceedings  occurring  in  that  a  statement  is  correct  does  not 
the  cause,  and  that  the  same  are  show  that  it  contains  all  the  evidence 
thereby  made  a  part  of  the  record  when  that  fact  is  not  stated  in  it. 
therein;  and,  when  such  is  the  fact,  he  Sherwood  v.  Sissa,  5  Nev.  349. 
shall  further  certify  that  the  same  All  Material  Facts.  —  In  Washington 
contains  all  the  material  facts,  matters,  it  is  expressly  provided  that  it  will  be 
and  proceedings  heretofore  occurring  sufficient  if  the  certificate  of  the  judge 
in  the  cause  and  not  already  a  part  of  upon  the  settlement  of  a  statement  of 
the  record  therein,  or  (as  the  case  may  facts  is  to  the  effect  that  such  statement 
be)  such  thereof  as  the  parties  have  contains  all  the  material  facts,  or  such 
agreed  to  be  all  that  are  material  as  the  parties  have  agreed  to  be  all 
therein."  See  State  v.  Arthur,  7  Wash,  that  are  material.  Clark-Harris  Co.  v. 
358.  Douihitt,  4  Wash.  465:  Holm  v.  Gil- 
Distinction  Between  Statements  on  Xo-  christ,  7  Wash.  615;  Small  v.  Ged- 
tion  for  New  Trial  and  on  Appeal —  dis,  4  Wash.  518;  Kirby  w.  Collius,  6 
Montana.  —  In  Raymond  v.  Thexton,  Wash.  297;  McReavy  v.  Eshelman, 
7  Mont.  299,  ii  was  held  that  a  state-  4  Wash.  757;  Schlaechter  v.  Miller,  4 
ment  on  appeal  generally  is  distin-  Wash.  463;  State?.  Carey, 4  Wash. 424; 
guished  from  a  statement  in  a  motion  Miller  v.  Washington  Sav.  Bank,  5 
for  a  new  trial  in  that  in  the  former  Wash.  200;  Doyle  v.  McLeod,  4  Wash, 
case  the  statement,  instead  of  being  732;  King  County  v.  Hill,  1  Wash.  63; 
certified  and  signed  by  the  judge,  may  Tompson  v.  Huron  Lumber  Co.,  5 
be  agreed  to  by  the  parties  or  their  at-  Wash.  527;  Zenkner  v.  Northern  Pac. 
torneys  and  certified  by  them  as  being  R.  Co.,  3  Wash.  Ter.  60. 
correct.  In  relation  to  statements  on  In  an  Equity  Case  it  is  sufficient  for 
motion  for  a  new  trial,  however,  there  the  judge  to  certify  that  the  statement 
is  no  provision  for  such  agreement,  contains  all  the  material  facts,  includ- 
and  the  requirement  that  it  be  signed  ing  all  exhibits  in  the  case;  and  it  is 
and  allowed  by  the  judge  appears  to  not  necessary  that  the  certificate  should 
be  imperative.  state  that  the  statement  contains  all 

1.  Battersby  v.  Abbott,  9  Cal.  565.  the  testimony  on  which  the  cause  was 
See  also  Van  Pelt  v.  Littler,  14  Cal.  tried,  together  with  all  objections  or 
194.  exceptions  taken  to  the  reception  or 

2.  That  Statement  "  Has  Been  Allowed  rejection  of  testimony.  Doyle  v.  Mc- 
and  Is  Correct."  —  In  Nevada  the  statute  Leod,  4  Wash.  732. 

only  requires  the  judge  to  certify  that  In  Tompson  v.  Huron  Lumber  Co., 

the  statement "  has  been  allowed   by  5  Wash.  527,  it  was  held  thai  a  certifi- 

him    and  is  correct."      Comp.    Laws  cate  that  the  statement  in  a  cause  of 

Nev.,  §  3430.     See  also  Terry  v.  Berry,  equitable  cognizance  contains  all  the 

13  Nev.  514;  Caples  v.  Central  Pac.  R.  material    facts    is    sufficient    without 

Co.,  6  Nev.  271.     Under  this  provision  alleging  that  it  contains  the  exceptions 

it  was  held  that  a  certificate  stating  as  taken  to  the  reception  or  rejection  of 

a  fact  "  that  said  statement  contains  testimony,   when  it  does   not  appear 

all  the  evidence  in  said  cause  "  was  in-  that  any   material   matter    has    been 

sufficient.      Terry  v.    Berry,    13   Nev.  omitted  from  the  statement. 

514.  Form  of  Certificate.  —  A  certificate  to 
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Signature  of  Judge.  ON  APPEAL.  Sealing  by  Judge. 

3.  Amended  and  Supplemental  Certificates.  —  In  Washington, 
while  it  is  provided  that  a  judge  may  correct  or  supplement  his 
certificate  according  to  the  facts  at  any  time  before  an  appeal  is 
heard,  he  can  correct  it  only  in  accordance  with  the  facts  as 
shown  by  the  statement  at  the  time  of  the  settlement,  and  he 
has  no  authority  to  correct  the  statement  and  then  make  his 
certificate  conform  to  the  facts  of  the  new  statement,  since  this 
would  be  virtually  a  new  settlement.1 

4.  Revocation  of  Certificate  —  During  Term.  —  In  accordance  with 
the  usual  rule  that  while  the  term  lasts  the  court  has  power  to 
amend  the  record,*  it  has  been  held  that  a  judge  can  revoke  his 
certificate  to  a  settled  statement  on  appeal  during  the  term  at 
which  the  judgment  was  rendered,  but  not  after  the  term  has 
expired.8 

XV.  Sicutattoe  of  Judge.  —  The  usual  rule  as  to  the  necessity 
for  signing  a  case  made  on  appeal4  applies  to  a  statement  of 
facts,  and  after  such  statement  has  been  finally  settled  it  should 
be  authenticated  by  the  signature  of  the  judge  before  whom  the 
cause  was  originally  tried.5 

XVI.  Necessity  of  Sealing  bt  Judge.  —  In  Texas  it  is 
required  that  the  judge,  after  having  made  out  a  correct  and 

a  statement  of  facis  thai  "  the  9ame  is  Idaho.  —  Crews  v.  Baird,  2  Idaho  94. 
the  proper  statement  of  facts  in  said  Texas.  —  Gibson  v.  Schoolcraft,  1 
cause,  and  *  *  *  contains  all  the  Tex.  App.  Civ.  Cas.,  §  49;  Pace  v. 
evidence  taken  in  said  cause,"  is  suffi-  Price,  (Tex.  Civ.  App.  1898)  45  S.  W. 
cient,  as  it  is  equivalent  to  saying  that  Rep.  203;  Johnson  v.  Blount,  48  Tex. 
the  statement  contains  all  the  material  38;  Frost  v.  Frost,  45  Tex.  324;  Kelso 
facts.  Miller  v.  Washington  Sav.  Bank,  v.  Townsend,  13  Tex.  140;  Withee  v. 
5  Wash.  200.  May,  8  Tex.  160;  Maury  v.  Keller, 
In  Kellogg  v.  Bradley,  3  Wash.  429,  (Tex.  Civ.  App.  1898)53  S.  W.  Rep.  59; 
a  statement  of  facts  was  prepared  by  Walker  v.  Boyd,  (Tex.  Civ.  App.  1898) 
the  appellant,  and  certified  by  the  pre-  48  S.  W.  Rep.  602;  Tardiff  v.  State,  23 
siding  judge,  in  the  following  form:  Tex.  169;  Johnson  v.  State,  29  Tex. 
"  I  hereby  certify  that  the  foregoing  492;  Lawrence  v.  State,  7  Tex.  App. 
statement  of  facts  in  said  cause  con-  192;  Owens  v.  State,  4  Tex.  App. 
tains  all  the  material  facts  in  said  153;  Wakefield  v.  State,  3 Tex.  App.  39; 
cause  or  proceeding  as  produced  on  Hemanus  v.  State,  7  Tex.  App.  372; 
the  trial  of  said  cause  before  me,  so  far  Gindrat  v.  State,  3  Tex.  App.  573; 
as  relate  to  appellant  Bradley."  It  Brooks  v.  State,  2  Tex.  App.  1;  T re- 
was  held  that  such  statement  was  not  vinio  v.  State,  2  Tex.  App.  91. 
sufficient,  and  that  it  should  have  United  States,  —  Cohn  v.  Daley,  174 
covered  all  the  material  facts  of  the  U.  S.  539. 

case.     Citing  King  County  v.  Hill,  1  In  California  it  has  been  held  that  the 

Wash.  63.  statement  of  facts  should  be  signed  in 

1.  State  v.  Arthur,  7  Wash.  358.  all  cases  by  the  judge   except   when 

2.  See  generally  article  Records,  agreed  to  by  the  parties  or  their  attor- 
vol.  17,  p.  918.  neys.     Harley  v.  Young,  4  Cal.  284. 

3.  Branger  v.  Chevalier,  9  Cal.  172.  Signature  of  Judge  Without  Certificate. 

4.  See  article  Case  Made  on  Ap-  —  A  statement  of  facts  on  an  appeal 
peal,  vol.  3,  p.  900.  from   proceedings   on  a  forfeited  bail 

5.  Arizona.  —  Snead  v.  Tietjen,  bond  is  sufficient  although  it  is  merely 
(Ariz.  1890)  24  Pac.  Rep.  324;  Tomb-  signed  by  the  judge  without  his  certifi- 
stone  z  Reilly,  (Ariz.  1893)  33  Pac.  Rep.  cate  that  it  is  a  correct  statement. 
823.  Morse  v.  State,  39  Tex.  Crim.  566. 
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Serosal  to  Act.  5  TA  TEMENT  OF  FA  CTS  Filing  Alter  Settlement. 

exact  statement  of  facts,  shall  not  only  sign  it,  but  shall  sea)  it.1 
XVTL  Kemedy  fob  Kefusal  of  Judge  to  Act.  —  Where  a 
judge  refuses  to  settle  or  sign  a  statement  of  facts  on  appeal, 
mandamus  may  issue  to  compel  him  to  act;3  but  mandamus 
will  not  lie  to  compel  a  judge  to  settle  a  statement  of  facts  when 
he  has  not  refused  to  settle  it  or  has  merely  postponed  the  set- 
tlement until  he  has  had  an  opportunity  to  examine  the  state- 
ment and  the  objections  thereto.* 

XVm.  Amendment  and  Coebection  of  Statement,  —  A  state- 
ment of  facts  on  appeal  must  be  complete  when  it  is  signed, 
and  neither  the  trial  judge  nor  the  appellate  court  has  the  power, 
as  a  general  rule,  to  amend  or  supplement  it  after  it  has  been 
signed  and  certified.4 

XIX.  Filing  Afteb  Settlement.  —  The  statement,  after  hav- 
ing been  settled  and  signed,  should  be  filed  as  a  part  of  the  record 
of  the  cause  with  the  clerk  within  the  time  prescribed  by  the 
statute  or  rule  of  court.5 

1.  Kelso  v.  Townsend,  13  Tex.  140;  purpose  of  compelling  the  judge  to 
Withee  v.  May,  8  Tex.  160;  Lacey  v.  correct  the  statement  as  to  omitted 
Ashe,  21  Tex.  394.  testimony  and  amend  his  certificate  to 

Bequirement    Merely   Directory.  —  It  conform  to  the  new  statement, 

has  been  held,  however,  that  this  re-  4.  Warburton  v.  Ralph,  9  Wash.  537. 

quire ment    is    merely  directory,   and  See  also  article  Case  Made  on  A p- 

that  the  want  of  a' seal  will  not  invali-  peal,  vol.  3,  p.  905. 

date  the  statement.     Lacey  v.  Ashe,  21  Matters   Eliminated    After  Settlement 

Tex.  394.  and  Certificate.  —  An  appellant  cannot, 

2.  Osborne  v.  Prather,  83  Tex.  208;  by  motion,  after  a  statement  of  facts 
Yeiser  v.  Burdett,  10  Tex.  Civ.  App.  has  been  settled,  certified,  and  filed  in 
155;  Scott  v.  Bourn,  13  Wash.  471;  the  Supreme  Court,  secure  the  insertion 
State  v.  Superior  Ct.,  13  Wash.  514.  therein  of  matters  eliminated  by  the 
See  also  People  v.  Lee,  14  Cal.  510;  trial  court,  although  the  statement  had 
People  v.  Rosborough,  29  Cal.  415;  been  amended  by  the  trial  court  of  its 
Frost  v.  Frost,  45  Tex.  324;  Warburton  own  accord,  without  service  on  the 
v.  Ralph,  9  Wash.  537.  And  see  arti-  appellant  of  proposed  amendments 
cles  Case  Made  on  Appeal,  vol.  3,  p.  thereto  by  the  respondents.  Warbur- 
902;  Mandamus,  vol.  13,  p.  576  et  seq.  ton  v.  Ralph,  9  Wash.  537. 

Disregarding  Amendment.  —  The  ap-  Penalty  for  Change  by  One  Seeking  Be- 

pellate  court  cannot  consider  a  state-  vision  of  Judgment.  —  In   Newman   v. 

ment  of  facts  regardless  of  an  amend-  Dodson,  61  Tex.  qi,  it  was  held  that 

ment  thereto  made  by  the  lower  court,  an  unauthorized  change  in  a  statement 

even  if  such  amendment  is  erroneous,  of  facts  after  it  has  been  signed  by  the 

as  the  remedy  of  the  appellant  is  by  trial  judge,  if  made  by  one  seeking  a 

mandamus  to  compel  the  lower  court  revision  of  the  judgment,  should  be 

to  settle  a  proper  statement  of  facts,  visited  by  the  penalty  of  at  least  strik- 

Scott  v.  Bourn,  13  Wash.  471.  ing  the  paper  from  the  record. 

3.  State  v.  Superior  Ct.,  13  Wash.  514.  5.  Arizona.  —  Sutherland  v.  Putnam, 
When  Mandamus  Will  Hot  Lie.  —  In  (Ariz.  1890)  24  Pac.  Rep.  320. 

State  v.  Arthur,  7  Wash.  358,  it  was  California.  —  Mix  v.  San  Diego,  etc., 

held  that  under  Laws  1893,  pp.  114,  R.  Co.,  86  Cal.  235. 

IX5.  §§  9.   "1   where  a  statement  of  Texas.  —  Kelso    v.    Townsend,    13 

facts  on  appeal  has  been  served  on  the  Tex.   140;  Hilburn  v.   Preston,   (Tex. 

respondent  with  notice  of  settlement  Civ.   App.   1895)  32  S.   W.   Rep.   702; 

on  a  day  named,  and  the  respondent  Frost  v.   Frost,  45  Tex,  324;  Meyer  v. 

makes  no  objection  thereto  until  after  Mattes,   15  Tex.  Civ.  App.  11;  Brooks 

the  statement  is  settled  and  certified  by  v.   State,   2  Tex.   App.  I;    English   v. 

the  judge,  mandamus  will  not  lie  for  the  State,  (Tex.  Crim.  1898)46  S.  W.  Rep. 
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Part  of  Record.  ON  APPEAL.  Construction. 

XX.  Statement  as  Pabt  of  Kecoed.  —  A  statement  on  appeal, 
when  duly  settled,  signed,  and  filed,  becomes  a  part  of  the 
record  in  the  cause,  just  as  does  a  case  made  on  appeal.1 

XXI  Construction  oh  Appeal  —  statement  Conclusive.  —  A  state- 
ment as  settled  by  the  trial  judge  imports  absolute  verity,  and 
evidence  outside  the  record  is  not  admissible  to  explain,  supple- 
ment, or  contradict  it  in  the  appellate  court.* 

Several  Statements  Considered  Separately.  —  When  there  is  a  statement 
on  appeal  from  a  judgment,  and  a  subsequent  statement  on 
appeal  from  an  order  overruling  a  motion  for  a  new  trial,  each 
statement  must  be  considered  separately,  and  portions  of  one 
cannot  be  taken  to  aid  the  other.8 

637;    Johnson    v.   State,   (Tex.   Crim.  J.  Calhoun,  attached   to  the  brief  of 

1897)  38  S.  W.  Rep.  904;  Thompson  appellant's  counsel,  in  which  an  effort 
v.  Hawkins,  (Tex.  Civ,  App.  1896)  is  made  to  discredit  the  statement  of 
38  S.  W.  Rep.  236;  Galveston  v.  Dazet,  facts  made  out  and  signed  by  the 
(Tex.  1891)  16  S.  W.  Rep.  20;  John-  special  judge  who  tried  the  case,  is 
son  v.  Sabine,  etc.,  R.  Co.,  69  Tex.  entitled  to  but  slight  consideration; 
641;  Martinez  v.  State,  39  Tex.  Crim.  considering  what  ii  sets  forth,  it 
479;  Johnson  v.  Blount,  48  Tex.  38;  amounts  to  little.  So  far  as  it  is  in- 
Gerstenkorn     v.    State,    (Tex.    Crim.  tended  to  discredit  the  testimony  of 

1898)  44  S.  W.  Rep.  504;  Breeland  v.  defendant  Corley,  the  statements  are 
State,  (Tex.  Crim.  1899)  50  S.  W.  Rep.  not  inconsistent  with  his  evidence  on 
722;  Carter  v.  Thompson,  (Tex.  Civ.  the  trial.  The  letter,  so  far  as  it  is  in- 
App.  1899)  52  S.  W.  Rep.  92.  tended  to  contradict  the  statement  of 

United  States.  —  Cohn  v.  Daley,  174  facts,  is  simply  an  attempt,  by  an  ex 

U.  S.  539.  parte  affidavit  of  a  volunteer  witness, 

1.  Towdy  v.  Ellis,  22  Cal.650;  Emer-  to  discredit  the  official  statement  of 
son  v.  Eldorado  Ditch  Co.,  18  Mont,  one  alone  authorized  to  certify  to  'a 
247;  Cohn  v.  Daley,  174  U.  S.  539.  statement  of  facts.'  As  such  we  can- 
See  also  People  v .  Edwards,  9  Cal.  286;  not  consider  it  of  any  weight." 
People  v.  Lee,  14  Cal.  510;  Skillman  Affidavit!  to  Supply  Statement.  — 
v.  Riley,  10  Cal.  300.  And  see  gen-  Neither  a  statement  of  facts  nor  a  bill 
erally  article  Case  Made  on  Appeal,  of  exceptions  can  be  supplied  by  affi- 
vol.  3,  p.  905.  davits  in  the  Supreme  Court;  such  a 

Statement  Annexed  to  Judgment  Boll,  precedent  would  be  dangerous,  and  in 

—  In  Irwin  v   Samson,  10  Nev.  282,  it  the  end  subversive  of   justice.     Live 

was   held   that    where    the   appeal  is  Oak     County     v.     Heaton,    39     Tex. 

taken  from  the  judgment,  the  state-  499. 

ment  on  appeal  must  be  annexed  to  Certificate  by  Judge  and  Prosecuting 

the  judgment  roll,  as  provided  in  sec-  Attorney.  —  The  appellate  court  will 

tion  336  of  the  Practice  Act.  not  notice   a  certificate  made  by  the 

2.  Winifried  v.  Yates,  Dali.  (Tex.)  prosecuting  attorney  and  the  judge 
363.  See  also  Hoadley  v.  Crow,  22  presiding  in  the  court  below,  that  the 
Cal.  265.  And  see  article  Case  Made  venue  was  proven,  when  that  fact  does 
on  Appeal,  vol   3    p.  909.  not  appear  in  the  statement  of  facts 

Affidavit  to  Impeaoh  Statement.  —  In     in  the  transcript.     Dietz  v.  State,  43 
Albright  v.  Corley,  40  Tex.   105,  the    Tex.  371. 
court  said:  "  The  affidavit  of  Thomas        8.  Whitmore  v.  Shiverick,  3  Nev.  288. 
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STATEMENT  OF  CLAIM. 

I  Definition,  580. 
n.  When  Pbopeb,  581. 
UL  Kequisites,  582. 

1.  In  General,  582. 

2.  Averment  of  Amount  Claimed,  583. 

3.  Necessity  for  Copies  of  Notes ,  contracts,  etc.,  584. 

4.  Reference  to  Records,  584. 

5.  Names  and  Capacity  of  Plaintiffs,  584. 

IV.   SlGHATUBE,  584. 

V.  Amendment,  585. 

1.  General  Rule,  585. 

2.  Test  of  Allowability  of  Amendment,  585. 

3.  Objection  to  Amendment,  585. 

VI.  Seevice  of  Statement,  585. 

I.  Definition.  —  A  statement  of  claim  as  the  term  is  used  in 
Pennsylvania  may  be  defined  as  the  specification  of  the  plaintiff's 
cause  of  action,1  and  consists  of  a  concise  statement  of  the  plain- 
tiff's demand.2 

In  Pennsylvania  such  statement  of  the  plaintiff's  demand  is 
expressly  authorized  by  statute  as  a  substitute  for  a  formal  decla- 
ration in  certain  actions.8 

1.  Bouv.  L.  Diet.  that  of  1807,  to  have  been  to  dispense 

2.  K a uft man  v.  Jacobs,  4  Pa.  Co.  Ct.     in  ordinary  cases    with   precise    and 
462.  technical  pleadings.     Gould  v.  Gage, 

Distinguished  from  Declaration.  —  "  A  118  Pa.  St.  559. 
statement  is  different  from  a  declara-  In  Dixon  v.  Sturgeon,  6  S.  &R.  (Pa.) 
tion,  which  is  a  specification,  in  legal  25,  which  was  a  proceeding  under  the 
and  technical  form,  of  the  circum-  Act  of  March  21, 1806,  commonly  called 
stances  which  constitute  the  plaintiff's  the  statement  law,  it  was  said  by  Dun- 
cause  of  action.  A  statement  is  an  can,  J.,  that  the  object  of  this  law  was 
unmethodical  declaration,  stating,  in  "to  enable  parties  to  conduct  (heir  own 
substance,  the  time  of  the  contract,  the  suits  in  the  cases  specified  in  the  act." 
sum,  and  on  what  founded,  whether  a  "  It  was  not  intended  to  make  every 
verbal  promise,  book  account,  note,  man  his  own  lawyer,  but  to  make  every 
bond,  penal  or  single  bill,  with  a  cer-  pleader  truthful,  or  at  least  as  truthful 
tificate  of  the  belief  of  the  plaintiff,  or  as  he  can  be  made  by  statute,  by  keep- 
his  agent.,  of  what  is  really  due."  ing  him  down  to  a  true  statement  of 
Dixon  v.  Sturgeon,  6  S.  &  R.  (Pa.)  25.  his  demand,  and  honest  moderation  in 

8.  Bouv.  L.  Diet.;  Tradesmen's  Bank  laying  his  damages.     It  abolishes  the 

v.  Johnson,  12  Pa.  Co.  Ct.  6.  traps  and  pitfalls  of  special  pleading. 

Purpose  of  Statutory  Provision.  —  The  The  substantial  truth  is  preserved,  and 

object  of  the  provisions    in   Pennsyl-  that  is  the  substance  of  special  plead- 

vania  authorizing  the  filing  of  a  state-  in#.     Every  statement  of  claim  under 

mentby  the  plaintiff  of  his  claim  would  the  new  procedure,  and  every  affidavit 

seem,  under  both  the  Act  of  1806  and  of  defense,  is  a  special  plea.    What  the 
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When  Proper.               STA  TEMENT  OE  CLAIM.  When  Proper. 

U  Whek  PBOPEB.  —  The  statutes  authorizing  the  filing  of  a 
statement  of  claim  by  the  plaintiff  also  expressly  provide  in  what 
cases  such  statement  shall  be  proper.1 

act  does  abolish  is  che  commencements  pass/  "    The  act  still  farther  provides 

and  conclusions,  those  convenient  re-  that  "  the  plaintiff's  declaration  in  each 

sorts  for  delay,  which  enabled  a  de-  of  the  said  actions,  namely,  the  action 

fendant  to  demur  because  a  whereas  of  assumpsit  and  the  action  of  trespass, 

was  put  in  a  declaration  or  left  out,  for  shall  consist  of  a  concise  statement  of 

either  way  there  was  a  demurrer,  and  the  plaintiff's  demand,  as  provided  by 

that  secured  fiom  three  to  six  months'  the    fifth    section  of    the  act  of    the 

delay."     Agque  v.  Philadelphia,  etc.,  twenty-first     day    of     March,     Anno 

R.  Co.,  14  Pa.  Co.  Ct.  199.  Domini  one  thousand  eight  hundred 

1.  Act  of  March  21,  1806.  —  "In  ail  and  six,"  etc.,  and  then  sets  forth  the 
cases  where  a  suit  is  or  may  be  brought  requisites  of  such  statement,  the  man- 
in  any  court  of  record  within  this  com-  ner  of  service,  etc.  2  Bright.  Purd. 
mon  wealth,  for  the  recovery  of  any  Dig.  Laws  Pa.  (1894),  p.  1728.  See 
debt  founded  on  a  verbal  promise,  Gould  w.  Gage,  11S  Pa.  St.  559. 
book  account,  note,' bond,  penal  or  "  The  Act  of  1887  applies  not  only  to 
single  bill,  or  all  or  any  of  them,  and  actions  of  debt,  assumpsit,  and  cove- 
which,  from  the  amount  thereof,  may  nant,  but  also  to  actions  of  trespass, 
not  be  cognizable  before  a  justice  of  trespass  on  the  case,  and  trover, 
the  peace,  it  shall  be  the  duty  of  the  whereas  the  Act  of  1806  was  '  designed 
plaintiff,  either  by  himself,  his  agent,  to  afford  facilities  to  persons  to  recover 
or  attorney,  to  file  in  the  office  of  the  debts  of  a  plain  and  simple  kind, 
prothonotary  a  statement  of  his,  her,  *  *  *  The  act,  therefore,  confines 
or  their  demand,  on  or  before  the  third  the  statement  to  a  specific  class  of 
day  of  the  term  to  which  the  process  debts,  simple  in  their  character,  plain 
issued  is  returnable;  particularly  speci-  in  the  evidence  to  prove  them,  and  in- 
lying the  date  of  the  promise,  book  ac-  volving  ordinarily  nothing  more  than 
coant,  note,  bond,  penal  or  single  bill,  the  right  to  money.'  Lomis  v.  Ruet- 
or  all  or  any  of  them  on  which  the  de-  ter,  9  Walts  (Pa.)  521.  By  reference 
mand  is  founded. and  the  whole  amount  to  the  Act  of  1806  it  will  be  seen  at  a 
what  he,  she,  or  they  believe  is  justly  glance  that  the  statement  there  pro- 
due  to  him,  her,  or  them  from  the  de-  vided  is  only  suited  to  such  simple  de- 
fendant." 2  Pepp.  &  L.  Dig.  Laws  Pa.  mandB  as  those  just  mentioned.  In  a 
(1894),  p.  3606.  See  also  Gould  v.  'complicated  case  of  assumpsit,  10  say 
Gage,  118  Pa.  St.  559;  M'Carney  v.  nothing  of  the  actions  of  trespass,  tres- 
M'Camm,  2  Browne  (Pa.)  40;  Dixon  pass  on  the  case,  and  trover,  it  would 
v.  Sturgeon,  6  S.  &  R.  (Pa.)  25;  Trades-  prove  utterly  inadequate.  Again,  un- 
men's  Bank  v.  Johnson,  12  Pa.  Co.  der  the  Act  of  1887,  the  statement 
Ct.  6;  Geary  v.  Cunningham,  17  S.  &  must  be  concise,  that  is,  brief  and  com- 
R.  (Pa.)  424;  Grace  v.  Sutton,  5  Watts  prehensive.  Under  the  Act  of  1806 
(Pa.)  54.0;  Thompson  v.  Gifford,  12  S.  almost  any  kind  of  statement  was  suffi- 
&  R  (Pa.)  74;  Eplerp.  Funk,  8  Pa.  St.  cient,  provided  dates  were  given  and 
468.  the  amount  claimed  was  stated,  all  of 

The  Act  of  May  25, 1887,  provides  that  which,  and  more,  is  embraced  in  the 

"  so  far  as  relates  to  procedure,  the  term    '  concise.'     Finally,    under  the 

distinctions    heretofore     existing    be-  Act  of  1887.  the  statement  is  made  to 

t  ween  actions  ex  contractu  be  abolished,  stand  for  a  declaration,  to  which  the 

and  all   demands   heretofore   recover-  defendant  must  plead,  thus   forming 

able  in   debt,  assumpsit,  or  covenant  an  issue.     Under  the  Act  of  1806  the 

shall  hereafter  be  sued  and  recovered  statement    performs  no  such   office." 

in  one  form  of  action,  to  be  called  an  Emmens  v.  Gebhart,  7  Pa.  Co.  Ct.  522. 

'action  of  assumpsit.'    So  far  as  relates  By  the  Act  of  May  25,  1887.  all  dis- 

to  procedure,   the  distinctions  hereto-  tinctions  between  trespass  and  case,  so 

fore  existing  between  actions  ex  delicto  far  as  they  relate  to  procedure,  were 

be  abolished,  and  all  damages  hereto-  abolished;   and  though  the   plaintiff's 

fore  recoverable  in  trespass,  trover,  or  statement  sets  forth  his  claim  in  tres- 

trespass  on  the  case  shall  hereafter  be  pass,  yet  if  the  facts  in  evidence  on  the 

sued  for  and  recovered  in  one  form  of  trial  show  that  he  is  entitled  to  recover 

action,  to  be  called  an  '  action  of  tres-  in  either  form  of  action,  he  is  entitled 
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HI  Kequisites  —  1.  In  General.  —  By  the  Procedure  Act  of 
May  25,  1887,  ^  would  seem  that  only  the  technicalities  of 
special  pleading  are  abolished,  while  its  fundamental  principles 
remain  undisturbed ;  and  under  this  act  the  plaintiff's  statement 
must  contain  all  the  essential  qualities  of  a  declaration  at  com- 
mon law,  as  distinguished  from"  mere  matter  of  technical  form.1 

Averment  of  Cause  of  Action.  —  Being  a  substitute  for  a  formal 
declaration,  it  must  exhibit  a  complete  cause  of  action  in  such 
clear,  express,  and  unequivocal  language  that  if  material  aver- 
ments  are  not  denied  by  the  defendant  a  judgment  by  default 
may  be  entered  and  liquidated  upon  the  data  furnished.*     It 

to  have  judgment.     Duffield  v.  Rosen-  Boyd  v.  Gordon,  6  S.  &  R.  53;  Purvi- 

zweig,  144  Pa.  St.  520.  ance  v.   Dryden,  3  S.  &  R.  (Pa.)  405. 

1.  Em  mens  v.  Gebhart,  7  Pa.  Co.  Ct.  It  was  sufficient  if  the  statement  gave 
522.  such  information  of  the  plaintiff's  claim 

A  Common-law  Declaration  containing  as  to  enable  the  defendant  to  plead  the 

different  counts  is  not  sufficient  under  judgment   in   bar   of  another  action, 

the  Act  of  May  25,  1887,  and   will  be  Reed   v.   Pedan,   8  S.  &  R.  (Pa.)  263; 

stricken  off.     Rambo  v.  Nipple,  12  Pa.  Morgan  v.  Farmers'  Bank,  3  P.  &  W. 

Co.  Ct  516.  (Pa.)  391;  Riddle  v.  Stevens,  2  S.  &  R. 

2.  Byrne  v.  Hayden,  124  Pa.  Si.  170;  (Pa.)  537. 

Tradesmen's  Bank  v.  Johnson,  12  Pa.  In  Tort  for  Assault,  such  elements  of 

Co.  Ct.  6;  Barr  v.  McGary,  131  Pa.  St.  damage  as  expenses  for  medical  aid, 

407;  Rambo  v.  Nipple,  12  Pa.  Co.  Ct.  nursing,  and  loss  of  earnings  should 

516;  Early  v.  Metropolitan  L.  Ins.  Co.,  be  averred  in  the  narr.%  but  a  judg- 

10  York  Leg.   Rec.  (Pa.)  13;  Com.  v.  ment  will  not  be  reversed  for  the  ab- 

Esterly,  10  Pa.  Co.  Ct.  1;  Blanchard  sence  of  such  averments.     Hawes  v. 

v.  Hunter,  7    Pa.  Co.  Ct.  552;  B*-adly  O'Reilly,  126  Pa.  St.  440. 

v.   Potts,   155  Pa.  St.  418;   Agque  v.  Conversion  of  Wife's  Separate  Estate. — 

Philadelphia,  etc.,  R.  Co.,  14  Pa.  Co.  In    an   action  by  a  married    woman 

Ci.  199.  against  a  constable   for    selling    her 

General    Requisites.  —  In    Com.    v.  property  for  her  husband's  debts,  her 

Hoobaugh,  5  Pa.  Dist.  502,  it  was  said:  statement  should  set  out  cleaily  and 

"  Statements  under  the  Act  of  May  25,  specifically  the  nature  of  the  articles 

1887,    *    *    *    should  be  drawn  with  and  show  when  and  how  she  acquired 

care.     A  statement  must  include  every  them,  and  that  they  were  not  paid  for 

ingredient  of  a  good  cause  of  action,  with  her  husband's  money.     Humpert 

Byrne   v.    Hayden,    124   Pa.   St.    170;  v.  Group,  9  Lane.  Bar  (Pa.)  149. 

averred  with  the  same  '  completeness,  Action   for  Deceit  —  Damages.  —  The 

accuracy,   and    precision  '   that    were  general  rule  is  that  special  damages 

necessary  in  a  declaration  at  common  claimed  for  an  alleged  tort  should  be 

law.     Fritz  v.  Hathaway,   135  Pa.  St.  set  cut  in  the  statement.     Where,  how- 

274.     All  the  essential  ingredients  of  ever,  damages  are  claimed  because  of 

a  complete  cause  of  action  must  affirm-  a  deceit  practiced  upon   the  plaintiff, 

atively  appear  in  the  statement  and  all  the  natural  and  necessary  results 

exhibits  which  are  made  part  thereof,  of  such  deceit  may  be  shown  without 

Chesnut  St.  Nat.  Bank  v.  Ellis,  161  Pa.  special    averment.      Martachowski   v. 

St.  241."  Orawitz,  8  Kulp(Pa.)  370. 

Under  the  Aot  of   1806  the  plaintiff  In  a  Statement  on  a  Guardian's  Bond, 

was  not  obliged  to  disclose  his  case  in  the  statement  should  show  the  breach 

a  statement  with  the  same  nicety  and  of  some  condition  thereof,  and  it  should 

precision  of  averment  as  was  required  also  show  to  whom  the  bond  was  made 

in  a  declaration,  for  that  would  defeat  payable,   and    recite    the  entire  con- 

every  purpose  of  the  statute,  the  object  dition;  otherwise  it  will  be  held  bad 

being  merely  to  inform  the  defendant  on  demurrer.     Com.  v.  Hoobaugh,  5 

with  reasonable  accuracy  of  the  nature  Pa.  Dist.  502.     And  see  articles  Bonds, 

and    extent  of    the    plaintiff's  claim,  vol.  3,   p.  635;  Guardians,   vol.  9,  p. 

Murdock  v.   Martin,  132   Pa.  St.   86;  084  <7  A7. 
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would  seem,  however,  that  the  statement  need  not  be  drawn 
with  logical  precision,1  but  that  it  will  suffice  to  set  forth  the 
circumstances  under  which  the  claim  arises  and  state  explicitly 
the  amount  demanded.* 

Should  Hot  Beply  to  Anticipated  Affirmative  Defense.  —  It  is  not  a  legiti- 
mate function  of  a  statement  of  claim  to  reply  to  an  anticipated 
affirmative  defense,  and  it  is  not  incumbent  upon  a  defendant  to 
rejoin  to  any  such  irregular  and  premature  replication.8 

2.  Averment  of  Amount  Claimed.  —  The  plaintiff's  statement 
should  aver  the  amount  claimed  to  be  justly  due,4  or  should  at 
least  set  out  such  facts  as  will  render  a  calculation  of  the  damages 
possible.5 

A  Statement  of  a  Labor  Claim  should  jury,  as  where  the  statement  shows  a 

aver  categorically  that  the  labor  was  clear  breach  of  agreement  which  may, 

performed,  and  should  state  the  time  without  straining,  bear  the  construction 

when  it  was  performed.     Mooney  v.  of  a  fraudulent  trick.     Bradly  v.  Potts, 

Snyder,  6  Northam.  Co.  Rep.  (Pa.)  349,  155  Pa.  St.  418.     See  also  Bradly  v. 

7  Del.  Co.  Rep.  (Pa.)  335.  Potts,  33  W.  N.  C.  (Pa.)  570.     And  see 

1.  Early  v.  Metropolitan  L.  Ins.  Co.,  article  Fraud,  vol.  9,  p.  675. 

10  York  Leg.  Rec.  (Pa.)  13.  A  Statement  in  Trespass  which  alleged 

2.  Blanchard  v.  Hunter,  7  Pa.  Co.  a  breaking  and  entering  with  force  and 
Ct.  552;  Com.  v.  Esterly,  10  Pa.  Co.  arms,  a  negligent  tearing  down  of  a 
Ct.  1.  party  wall,  and  the  erection  of  an  ele- 

In  an  Action  for  Negligence  ii  is  not  vated  bridge  beside  the  plaintiff's  mes- 

necessary  that  the  statement  should  suage  so  as  to  exclude  light  and  air  and 

set  out  the  items  of  injury  and  amount  diminish  its  value,  was  held  to  be  good 

claimed  for  each.   Furbush,  etc.,  Mach.  on  demurrer.     Agque  v.  Philadelphia. 

Co.  v.  Buchsbaum,  34  W.  N.  C.  (Pa.)  etc.,  R.  Co.,  14  Pa.  Co.  Ct.  199,  33  W. 

147.  N.  C.  (Pa.)  573. 

In  an  action  for  negligence  in  doing  3.  Gittings  v.   Loper,  84  Fed.  Rep. 

work  under  a  contract,  it  is  not  neces-  102.     See  also  Henry  v.  Lynde,  12  Pa. 

sary  that  the  contract  should  be  set  Co.  Ct.  189. 

out  in  the  statement,  nor  need  the  par-  Performance  of  Condition  Precedent. — 

ticulars  of  the  alleged  negligence  be  In  Boyd  v.  Gordon,  6  S.  &  R.  (Pa.)  53, 

stated.      Fender  v.  Mason   Wrecking  it  was  held  that  a  statement  need  not 

Co.,  28  W.  N.  C.  (Pa.)  93.  aver  the  performance  of  a  condition 

In  a  Suit  by  an  Architect  for  Services,  precedent,    since    matter   of    defense 

it  was  held  that  a  statement  was  suffi-  must  come  from  the  other  side.     See 

ciently  specific  where  the  items  were  also  Snevely  v.  Jones,  9  Watts  (Pa.)  433. 

charged  in  accordance  with  the  gen-  And  see  article  Conditions  Precedent, 

eral  schedule  adopted  by  the  associa-  vol.  4,  p.  626. 

tion  of  architects,  and  without  a  date  4.  Schafer  v.  Brotherhood  of  Car- 
ter every  particular  act  done  or  item  penters,  etc.,  22  W.  N.  C.  (Pa.)  312; 
charged  for.  Albright  v.  Snyder,  11  Prince  v.  Linderman.  12  Pa.  Co.  Ct. 
Pa.  Co.  Ct.  255.  402;  Shallcross  v.   Kohl,  3   W.   N.  C. 

In  an  Action  on  a  Guardian's  Bond,  a  (Pa.)  272. 

statement  is  sufficient  when  it  apprises  Heed  Hot  Be  Set  Ont  in  Affidavit.  —  In 

the  defendant  of  the  terms  of  the  con-  Prince  v.   Linderman,  12  Pa.  Co.  Ct. 

tract,  its  nature,  and  the  amount  of  the  402,  it  was  held  that  it  is  sufficient  that 

plaintiff's  claim;  and  this  though  the  the  body  of  the  statement  contains  an 

date  recited  in  the  bond  differs  from  averment  of  the  amount  claimed,  and 

the  date  recited  in  the  statement  as  the  that  it  is  not  necessary  that  such  aver- 

date  when   the    bond    was  approved,  ment  be  in  the  affidavit. 

Com.  v.  Esterly,  10  Pa.  Co.  Ct.  1.  5.  Kunkelv.  Dundore.  20  Phila.  (Pa.) 

In  a  Statement  Alleging  Fraud  it  is  not  215,  47  Leg.   Int    (Pa.)  94.     See  also 

indispensable  to  aver  fraud  in  express  Murdock  v.  Martin,  132  Pa.  St.  86. 

terms;  it  is  sufficient  if  the  facts  would  Sufficient  Data  for  Ascertaining  Amount, 

support  an  inference  of  fraud  by  the  —  In  a  suit  for  commissions  on  sales, 
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3.  Necessity  for  Copies  of  Notes,  Contracts,  etc.  —  By  the  Act  of 
1887  it  is  expressly  required  that  in  an  action  of  assumpsit  the 
plaintiff's  statement  of  his  demand  shall  be  accompanied  by 
copies  of  all  notes,  contracts,  or  book  entries.1 

4.  Eeference  to  Becords,  —  It  is  further  provided  that  a  "par- 
ticular reference  to  the  records  of  any  court  within  the  county  in 
which  the  action  is  brought,  if  any,  upon  which  the  plaintiff's 
claim  is  founded,  and  a  particular  reference  to  such  record,  or  to 
the  record  of  any  deed  or  mortgage  or  other  instrument  of  writ- 
ing recorded  in  such  county,  shall  be  sufficient  in  lieu  of  the  copy 
thereof."* 

5.  Names  and  Capacity  of  Plaintiffs,  —  Where  there  are  two  or 
more  plaintiffs  in  an  action  the  statement  should  set  forth  the 
names  of  all  the  plaintiffs  and  the  capacity  in  which  they  sue.3 

IV.  Sigkatube.  —  The  plaintiff's  statement  should  be  signed 
by  him  or  his  attorney.4 

a  statement  setting  forth  that  the  pre-  with  a  sworn  copy  of  the  book  account 

cise  amount  claimed  could  be  ascer-  in  suit,  showing  the  date  laid  in  each 

tained  from  the  defendant's  books  was  count  to  be  that  of  the  last  item  in  the 

held  to  be  sufficiently  specific  when  ac-  account,  and  the  amount  in  each  count 

companied  by  a  copy  of  the  contract,  to  be  the  balance  of  the  book  account 

Murdock  v.  Martin,  132  Pa.  St.  86,  25  after  deducting  credits.     It  was  held 

W.  N.  C.  (Pa.)  288.  that  the  first  count,  with  the  copy  book 

1.  2  Bright.  Purd.  Dig.  Laws  Pa.  account,  constituted  a  sufficient  state- 
(1804),  p.  1728;  Fritz  v.  Hathaway,  135  ment  under  the  act.  Kauffman  v. 
Pa.  St.  274;  Fehl  v.  Phoenix  Mut.  L.  Jacobs,  4  Pa.  Co.  Ct.  462. 
Ins.  Co.,  14  Pa.  Co.  Ct.  183;  Kauffman  Schedule  of  Labor  Claim.  —  A  state- 
ly Jacobs,  4  Pa.  Co.  Ct.  462;  Zimerman  ment  of  a  labor  claim  with  the  aver- 
v.  kuebler,  4  Pa.  Co.  Ct.  607;  Gould  v.  ment  "  schedule  to  be  attached," 
Gage,  118  Pa.  St.  559;  Selzer  v.  German  which  was  not  done,  and  which  does 
F.  Ins.  Co.,  14  Pa.  Co.  Ct.  32.  And  not  show  the  time  when  the  labor  was 
see  article  Exhibits,  vol.  8,  p.  736.  performed,  will  be  stricken  off.  Mooney 

Complete  Copy  Necessary.  —  When    a  v.  Snyder,  6  North  am.  Co.  Rep.  (Pa.) 

statement  and  a  copy  of  an  insurance  340,  7  Del.  Co.  Rep.  (Pa.)  335. 

policy  filed  therewith  show  upon  their  2.  2   Bright.    Purd.   Dig.   Laws  Pa. 

face  that  they  are  not  a  complete  copy  (1894),  p.   1729.     See  also  Krumbhaar 

or   full   statement  of  the  contract  of  v.  Steller,  10  ra.  Co.  Ct.  12;  Campbell 

insurance    upon  which  the  action   is  v.  Pittsburgh,  etc.,  R.  Co.,  137  Pa.  St. 

founded,  a  demurrer  will  be  sustained  574. 

under  the  Act  of  May  25,  1887.     Fehl  Record  of  Suit  in  United  States  Court. 

v.  Phoenix  Mut.  L.  Ins.  Co.,  14  Pa.  Co.  — A  statement  of   claim    which   does 

Ct.  183.  not  set  out  the  full  record  of  a  suit  in 

Lost  Instruments.  —  Under  the  Act  of  a  United  States  court,  sitting  in  another 
May  25,  1887,  the  filing  of  a  copy  of  the  county,  upon  whose  judgment  or  de- 
instrument  on  which  suit  is  brought  is  cree  the  plaintiff's  right  to  recover  is 
a  prerequisite  to  judgment  for  want  of  based,  is  defective;  the  cases  where 
an  affidavit  of  defense,  even  though  "  particular  reference  "  is  permitted  by 
the  instrument  has  been  lost  or  mislaid,  the  act  being  confined  to  records  in  the 
Zimerman  v.  Kuebler,  4  Pa.  Co.  Ct.  county  where  suit  is  .brought.  Camp- 
607.  bell  v.  Pittsburgh,  etc.,  R.  Co.,  137  Pa. 

Common-law  Declaration  with  Copy  of  St.  574  • 

Book  Aooonnt.  —  In  an  action  of  assump-  8.  Wolf  v.  Binder,  10  Pa.  Co.  Ct.  108. 

sit  under  the  Act  of  May  25,  1887,  a  4.  2   Bright.    Purd.   Dig.   Laws   Pa. 

common-law  declaration  containing  a  (1804),  p.  1729;  Com.   v.   Hoobaugh,  5 

count  for  goods  sold  and  delivered  and  Pa.  Dist.  502.     See  also  Gould  v.  Gage, 

a  count  on  an  account  stated  was  filed,  118  Pa.  St.  559. 
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Amendment.  STATEMENT  OF  CLAIM.    Service  of  Statement. 

Y.  AMIHDXBHT  —  1.  General  Rule.  —  It  may  be  laid  down  as  a 

general   rule  that  amendments  to  a  statement  of  claim  will  be 
liberally  allowed.1 

2.  Test  of  Allowability  of  Amendment.  —  The  test  of  the  allow- 
ability of  an  amendment  of  the  statement  is  whether  it  intro- 
duces a  new  cause  of  action.9 

3.  Objection  to  Amendment  —  An  amendment  to  the  plaintiff's 
statement  of  claim,  if  objectionable,  should  be  taken  by  demurrer, 
since  defects  are  cured  by  trial.* 

VI  SMVICE  OP  SlATSMlHT.  —  It  is  expressly  provided  that  the 

plaintiff  shall   be  at  liberty,  in  either  assumpsit  or  trespass,  to 

1.  Todd  v.  Quaker  City  Mat.  F.  las.  scribed  in  the  statement  as  a  public 

Co.,  9  Pa.  Super.  Cl.  381;  Hudson  v.  road,  while  in  the  bill  of  particulars  it 

Watson,  xx  Pa.  Super.  Ct.  366;  Sus-  was  mentioned  as  a  road  through  the 

quehanna  Mut.  F.  Ins.  Co.  v.  Clinger,  land  of  the  plaintiff.     The  case  having 

10  Pa.  Super.  Ct.  9a;  Jones  v.  Gordon,  been  tried  on  the  issue  as  defined  in 

124  Pa.  St.  263;  Stainer  v.  Royal  Ins.  the  bill  of  particulars,  it  was  held  that 

Co.,  6  Northam.   Co.   Rep.  (Pa.)  362.  the  statement  would  be  treated  on  ap- 

See  also  article  Amendments,  vol.  1,  p.  peal  as  amended. 
458-  8*  Todd  v.  Quaker  City  Mut.  F.  Ins. 

Amendment  After  Affidavit  of  Defense  Co.,  9  Pa.   Super.   Ct.   381;    Susque- 

Presented.  —  In  Jones  v.  Gordon,   124.  hanna  Mut.  F.  Ins.  Co.  v.  Clinger,  10 

Pa.  St.  263,  it  was  held  that  a  state-  Pa.  Super.  Ct.  92. 
meat  of  claim  filed  under  the  Act  of        Where  a  Breach  of  Contract  Is  Alleged, 

1887    may,     by    leave    of    court,    be  the  test  as  to  the  allowability  of  an 

amended  after  an  affidavit  of  defense  amendment  is  whether  the  contract  for 

is  presented,  and  the  court,  by  rule  or  breach  of  which  suit  is  brought  is  (he 

order,  may  provide  for  the  service  of  same,  not  whether  the  evidence  of  the 

the  statement  as    amended    and    for  contract  is  the  same.     Susquehanna 

judgment  unless  a  sufficient  affidavit  Mut.  F.  Ins.  Co.  v.  Clinger,  10  Pa. 

of  defense  thereto  be  filed  within  such  Super.  Ct.  92,  in   which  case  11   was 

reasonable  time  as  it  may  direct.  held  that  so  long  as  the  breach  of  the 

Amendment  After  Evidence  Is  In.  —  It  same  contract  is  alleged  it  is  the  same 

Is  error  to  refuse  an  amendment,  after  cause  of  action,  even  though  in  one 

the  evidence  is  in,  to  the  effect  that  the  instance   it   may   be  alleged   to   be  a 

defendant  company  promised  to  pay  a  written  contract  and  in  another  an  oral 

certain  sum  in  settlement.     Todd  v.  contract,  and  to  permit  a  plaintif  un- 

Quaker  City  Mut.  F.   Ins.  Co.,  9  Pa.  der  these  circumstances  to  amend  his 

Super.  Ct.  381.  statement  is  not  error.     The  proposed 

Extension  of  Time  for  Tiling  Amend-  amendment  does  not  introduce  a  new 

ment.  —  Where  the  pleader  is  not  pre-  cause  of  action  because  it  alleges  a  con- 

pared  to  furnish  a  complete  statement  tract   in   writing    while    the   original 

within  the  time  limited  for  that  pur-  statement  filed  alleged  an  oral  contract, 

pose,  he  must  ask  for  additional  time  The   test  is,   Is   the  contract   for  the 

and  nor  reply  on  the  indulgence  of  the  breach  of  which  suit  is  brought  the 

court  for  permission  to  amend.  Mooriev  same?  not.  Is  the  evidence  of  the  con- 

v,  Snyder,  6  Northam.  Co.  Rep.  (Pa.)  tract  the  same? 
349,  7  Del.  Co.  Rep.  (Pa.)  335.  Introducing  Hew  Cause  of  Action.  — 

Amendment  Considered  to  Have  Been  Where  an  action  to  hold  a  stockholder 

Made  After  Trial  on  Merits.— A fter  a  trial  under  a  foreign  statute  is  brought  on 

on  the  merits  a  defect  in  the  pleadings  a  note  barred  by  the  statute  of  limita- 

will  not  be  considered  as  fatal,  unless  tions,  the  action  cannot  be  maintained 

it  is  shown  to  have  affected  the  trial  in-  by  an  amendment  substituting  a  new 

juriously,  and    a   proper  amendment  note  for  the  same  debt.     Mfg.  Co.  v. 

will  be  considered  to  have  been  made.  Brereton,  29  Pittsb.  Leg.  J.  (Pa.)  366. 
Stuart  v.  Line,  11  Pa.  Super.  Ct.  345.        8.  Little  v.  Faircbild,   10  Pa.  Super. 

In  this  case  a  road  in  question  was  de-  Ct.  211. 
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Service  of  Statement.     STATEMENT  OF  CLAIM.    Service  of  Statement. 

serve  a  copy  of  his  statement  on  the  defendants,1  and  if  such 
service  is  made  not  less  than  fifteen  days  before  the  return  day 
of  the  writ,  it  is  the  duty  of  the  defendant  in  an  action  of  assump- 
sit to  file  an  affidavit  of  defense  on  or  before  the  return  day.9 

If  the  Plaintiff  Neglects  to  Serve  Hii  Statement  fifteen  days  before  the 
return  day  of  his  writ,  he  may  file  it  on  the  return  day  or  at  any 
time  thereafter;  and  in  the  action  of  assumpsit,  unless  the 
defendant  shall  file  a  sufficient  affidavit  of  defense  within  fifteen 
days  after  notice  that  the  statement  has  been  filed,  the  plaintiff 
may  move  for  judgment  for  want  thereof.8 

1.  2  Bright.  Purd.  Dig.  Laws  Pa.  Writ,  the  fifteen  days  run  from  the  date 
(1894),  p.  1729;  Jones  v.  Gordon,  124  of  service.  New  bold  v.  Pen  nock,  154 
Pa.  St.  263;  Cochran  v.  Pyle,  10  Pa.  Co.     Pa.  St.  591. 

Ct.  198;  Marlin  v.  Waters,  127  Pa.  St.  Judgment  for  Want  of  Affidavit.  —  In 
177;  Wolf  v.  Binder.  10  Pa.  Co.  Ct.  108.  Kunes  v.  McCloskey,  10  Pa.  Co.  Ct. 
Affidavit  of  Unsuccessful  Attempt  to  542,  it  was  held  that  the  plaintiff  may 
Serve  Defendant.  —  In  Beaitie  v.  Horan,  take  judgment  for  want  of  an  affidavit 
13  Pa.  Co.  Ct.  665,  it  was  held  that  a  of  defense  if  the  defendant  does  not  file 
copy  of  the  plaintiff's  statement  may  such  affidavit  after  service  of  state- 
be  filed  with  an  affidavit  showing  an  meni  and  notice  of  filing,  even  though 
unsuccessful  attempt  to  serve  the  de-  fifteen  days  have  not  elapsed  since  the 
fendant  and  that  he  has  no  attorney  of  return  day. 
record.  3.  2  Bright.    Purd.  Dig.  Laws  Pa. 

2.  2  Bright.  Purd.  Dig.  Laws  Pa.  (1894),  p.  1729;  Mien  v.  Allen,  23  W. 
(1894),  p.  1729;  Kunes  v.  McCloskey,  N.  C.  (Pa.)  371;  Leniz  v.  Sylvester,  6 
10  Pa.  Co.  Ct.  542.  Pa.  Co.  Ct.   580;    Smith  v.   Eyre,  26 

When  too  Statement  Is  Served  with  too    W.  N.  C.  (Pa.)  314. 
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STATES. 

By  S.  B.  Fisher. 

I  Jtoisdictiov  of  Pabticulab  Coubts  oyeb  Actions  Against 
States,  587. 

1.  State  Courts,  587. 

2.  United  States  Courts,  588. 

IL  Venue  in  Action  bt  State,  588. 

m.  Application  of  Usual  Bulbs  of  Pbocedube  Whebe  State 

Is  Pabty,  588. 

1.  In  General,  588. 

2.  As  Respects  Bonds,  Affidavits,  and  Security  for  Costs,  588. 

IV.  Bt  Whom  Action  in  Behalf  of  State  Institutes,  589. 

1.  General  Rule,  589. 

2.  Suit  in  Name  of  Governor,  589. 

V.  Objection  that  State  Is  Not  Pbopeb  Pabty,  589. 

1.  Where  State  Is  Defendant,  589. 

2.  Where  State  Is  Plaintiff,  589. 

VI  Waiyeb  of  State's  Immunity  bt  Appeabance,  59a 
TIL  Sebyice  of  Pbocesb,  590. 
TIIL  Bill,  Declabation,  ob  Complaint,  591. 

1.  Averment  of  State's  Interest  in  Matter  in  Controversy,  591. 

2.  Averment  of  Compliance  with  Terms  and  Conditions  Pre- 

scribed by  Statute,  591. 

3.  Averment  of  Capacity  or  Authority  to  Take  and  Hold  Instru- 

ment Sued  On,  591. 

IX.  Abatement  of  Suit  bt  Withbbawal  of  State's  Consent, 

591. 

X.  Advancement  fob  Heabing  of  Suits  bt  State,  592. 
XI  Recovery  of  Costs  Against  State,  592. 

I  Jurisdiction  of  Pabticulab  Coubts  over  Actions  Against 

STATES  —  1.  State  Courts  —  General  Bale.  —  Where  the  legislature  of 
a  state,  in  compliance  with  the  requirement  of  the  constitution, 
has  directed  that  suits  may  be  brought  against  the  state  in  a  cer- 
tain court,  the  effect  of  such  statute  is  to  give  exclusive  jurisdic- 
tion to  such  court,  and  a  suit  brought  against  a  state  in  any  other 
court  is  without  authority.1 

1.  Exp,  Greene,  29  Ala.  52,  holding  not  be  sued  in  the  chancery  court.    And 

that  where  a  statute  has  provided  that  see  generally  article  Jurisdiction,  vol. 

suits  may  be  brought  against  the  stale  12   p.  114. 

"  in  the  Circuit  Court"  the  state  can-  Id  Arkansas,  by  section  2  of  the  Act 
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Venue  in  Aotion  by  State.  STA  TES.  Enlet  of  Procedure. 

2.  United  States  Courts.  — The  United  States  Constitution 
ordains  that  the  judicial  power  of  the  United  States  courts  shall 
extend  to  controversies  "  between  a  state  and  citizens  of  another 
state ; "  that  "  in  all  cases  affecting  ambassadors/1  etc.,  "  and  those 
in  which  a  state  shall  be  party,  the  Supreme  Court  shall  have 
original  jurisdiction  ; "  and  that  "  in  all  the  other  cases  before  men- 
tioned the  Supreme  Court  shall  have  appellate  jurisdiction."  * 

H.  Vehue  ih  Action  by  State.  —  An  action  by  a  state  where 
the  subject-matter  is  local  must  be  commenced  in  the  county  of 
its  locality  unless  the  state  is  authorized  by  special  statute  to 
commence  suit  elsewhere.* 

IIL  Application  of  Usual  Rules  of  Peocebuee  Wheee  State 
Is  Paety  —  1.  In  General.  —  As  a  general  rule  it  would  seem  that 
when  a  state  enters  its  own  courts  as  a  litigant  it  must  do  so  sub- 
ject to  the  same  rules  that  govern  other  litigants.8 

2.  As  Respects  Bonds,  Affidavits,  and  Security  for  Costa  —  Excep- 
tions to  the  rule  just  stated  are  found,  however,  in  the  nfatter  of 
giving  bonds  or  securities  or  of  making  affidavits,  and  it  has  been 
held  that  a  state  may  sue  without  giving  bond  or  security  or  caus- 
ing the  making  of  affidavits,  though  such  steps  might  be  required 
if  the  action  were  brought  by  a  private  citizen.4 

of  Jan.  19,  1855,  entitled  an  act  "  to  2.  People  v.  St.  Louis,  10  111.  351. 

protect  the  interests  of  this  state,"  it  And  see  article  Venue. 

was  forbidden  for  "  any  person  or  cor-  S.  State  v.  Zanco,  18  Tex.  Civ.  A  pp. 

poration  to  sue,  or  implead,  or  move  127. 

against    the    state,    in    chancery,    or  Application  of   Ordinary    Rules. —  In 

against  any  officer  or  person  acting  for  State  v.   Buttles,  3  Ohio  St.  309,  the 

or  representing    the  same,  except   at  court  said:  "  When  she  [the  state]  ap- 

law."     Crawford  v.  Carson,  35  Ark.  pears  as  a  suitor  in  her  courts  to  eo- 

565.  force  her  rights  of  property,  she  comes 

Scope  and  Limitation  of  Power  and  Juris-  shorn  of  her  attributes  of  sovereignty, 

diction  Determined  by  Statute.  —  In  de-  and  as  a  body  politic,  capable  of  con- 

termining  its  powers  and  duties  in  a  tracting,  suing,  and  holding  property, 

suit  against  a  state,  a  court  must  look  is  subject  to  (hose  rules  of  justice  and 

to  the  act  authorizing  the  suit  to  de-  right  which,  in  her  sovereign  character, 

termine  the   scope  of  its   power  and  she  has  prescribed  for  the  government 

jurisdiction.      Wright  v.  State  Board  of  her  people." 

of  Liquidation,  49  La.  Ann.  1213.  4.  Ex  p.  Macdonald,  76  Ala.  603. 

1.  Const.  U.  S.,  art.  3,  §  2.     See  also  In  Alabama  it  is  provided  by  statute 

Pennsylvania  v.  Quicksilver  Min.  Co.,  that  "  the   state   may  sue  in  its  own 

10  Wall.  (U.  S.)  553.  name,  and  is  entitled  to  all  remedies 

Provision  of  Judiciary  Act  as  to  Juris-  provided  for  the  enforcement  of  rights 

diction  of  Supreme  Court.  —  By  section  between    individuals,   without  giving 

13  of  the  Judiciary  Act  (Rev.  Stat.  U.  bond  or  security,  or  causing  affidavit 

S.,  §  687)  it  is  provided  that  "  the  Su-  to  be  made,  though  the  same  may  be 

preme  Court  shall  have  exclusive  juris-  required  if   the  action   were  between 

diction  of  all  controversies  of  a  civil  private  citizens;  the  written  direction 

nature  where  a  slate  is  a  party,  except  of  the  governor  of  the  state  to  the  at- 

between  a  state  and  its  citizens,  or  be-  torneyof  record  is  a  sufficient  authority 

tween   a  state  and   citizens  of  other  for  bringing  the  suit."    Civ.  Code  Ala., 

states,  or  aliens,  in  which  latter  cases  §  12.     See  also  Ex  /.  Macdonald,  76 

it  shall  have  original,  but  not  cxclu-  Ala.  603. 

sive,  jurisdiction."     See  Pennsylvania  Injunction  Bond    Hot    Required    from 

v.  Qdicksilver  Min.  Co.,  10  Wall.  (U.  State. —  See  U.  S.  v.  Jellico  Mountain 

S.)553.     See  also  Wisconsin «/.  Duluth,  Coke,   etc.,   Co.,   43    Fed.    Rep.    898, 

2  Dill.  (U.  S.)  410.  merely   intimating    that     the    United 
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By  Whom  Action  Instituted,  STA  TES.  State  Hot  Proper  Party. 

IV.  By  Whom  Action  in  Behalf  of  Stats  Instituted  —  1.  Gen- 
eral Rule.  —  The  state  can  be  recognized  by  the  court  as  a  suitor 
in  legal  proceedings  only  through  the  agents  or  representatives 
appointed  by  law  to  speak  and  act  in  its  name,  and  unless  a 
proper  agent  or  representative  is  present,  in  legal  contemplation 
the  state  is  not  present ;  and  this  presence  of  the  agent  or  repre- 
sentative can  be  made  known  and  attested  only  by  the  record.1 

2.  Suit  in  Name  of  Governor.  —  Where  a  state  is  plaintiff  in  a 
federal  court  the  practice  has  been  adopted  of  suing  in  the  name 
of  the  governor  in  behalf  of  the  state.* 

GoTernor  May  Authorise  Bait  by  Attorney.  —  It  would  seem  that  suit 
may  be  brought  in  the  name  of  the  state  by  an  attorney  author- 
ized to  do  so  by  the  governor  of  the  state.3 

7.  Objection  that  State  Is  Not  Pbopeb  Pabty  —  1.  Where 
State  Is  Defendant  —  Motion  to  Dismiss.  —  Where  a  state  constitution 
provides  that  suits  may  be  brought  against  the  state  in  such 
manner  and  in  such  courts  as  shall  be  directed  by  law,  but  no  law 
has  been  passed  by  the  state  giving  effect  to  such  provision,  a 
motion  to  dismiss  as  to  the  state  in  a  suit  in  which  the  state  is 
made  a  party  defendant  is  proper  and  must  be  sustained.4 

2.  Where  State  Is  Plaintiff — Demurrer  lor  Want  of  Capacity  to  Sue.  — 
In  an  action  by  a  state  advantage  of  the  plaintiff's  want  of 
capacity  to  sue  may  be  taken  by  demurrer  only  where  the  want 
of  capacity  appears  affirmatively  from  the  pleading.9 

States  may  sue  for  an  injunction  with-  ceeding  in  a  District  Court  does  not 

oat  giving  a  bond  as  a  private  suitor  apply  to  actions  commenced  by  the 

must  do.    See  also  Ex  p.   State,   15  state. 

Ark.   263,  recognizing  that  the  state  1.  People   v.  Navarre,  22  Mich.   1. 

may   sue   without  giving    bond,    but  See  also  Benalleck  v.  People,  31  Mich. 

holding  that  a  private  suitor  cannot  200,  holding  that  in   the  absence  of 

avoid  giving  bond  by  uniting  the  state  statute  no  action  can  be  brought  on 

as  plaintiff  where  there  is  no  id  en  til)'  behalf  of  the   public  except    by  the 

of  interests  between  them  and  the  state  proper  public  agent. 

should  properly  be  made  a  defendant.  2.  Kentucky  v.  Dennison,  24  How. 

In  Com.  v.  Franklin  Canal  Co.,  21  (U.  S.)  66. 

Pa.  St.  117.  it  was  held  that  a  statute  3.  Suit   Brought   by   Attorney.  —  In 

requiring    the  "  party  applying  "   to  Texas  v.  White,  7  Wall.  (U.  S.)  700,  a 

give  bond  included  the  commonwealth,  suit  in   the    United    States    Supreme 

and  that  no  injunction  could   be  al-  Court,  brought  by  an  attorney  in  the 

lowed,  as  there  was  no  agent  author-  name  of  the  state  of  Texas,  the  bring- 

ized  by  law  to  execute  such  a  bond.  tng  and  prosecution  of  the  suit  having 

Security  for  Costs  Unnecessary.  —  In  been  sanctioned  successively  by  a  pro- 
Davis  v.  Hansard,  9  Humph.  (Tenn.)  visional  governor  of  the  state  appointed 
173,  it  was  held  that  in  proceedings  by  the  President  after  the  conclusion 
properly  conducted  in  the  name  and  of  the  civil  war  in  1865,  by  a  governor 
for  the  benefit  of  the  state  or  of  the  elected  by  the  people  in  1866  under  the 
county,  bond  and  security  for  costs  are  constitution  adopted  in  that  year,  and 
not  required  on  an  appeal  from  an  in-  by  a  governor  subsequently  appointed 
ferior  to  a  superior  tribunal,  prosecuted  by  the  military  commander  of  the  dis- 
on  behalf  of  the  state  or  county.  trict  acting  under  the  reconstruction 

Necessity  for  Docket  Fees  in  Action  by  acts,  was  considered  as  instituted  and 

State.  —  In  State  v.   Rhoades,  6  Nev.  prosecuted  by  competent  authority. 

352,  it  was  held  that  the  statute  requir-  4.  Galbesc.  Girard,  46  Fed.  Rep.  500. 

ing  the  payment  of  a  docket  fee  on  the  5.  Wisconsin  v.  Torinus,  22  Minn, 

commencement  of  every  action  or  pro-  272.    See  also  State  v.  Ohio  Oil  Co., 
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Answer  Setting  Up  Incapacity  of  State.  —  If  the  plaintiff's  incapacity 
to  sue  does  not  appear  on  the  face  of  the  pleading,  advantage  of 
it  can  be  taken  only  by  answer.1 

VI  Waiver  of  State's  Ixmtjhity  bt  Appeasavcs.  —  Where 

a  suit  is  improperly  brought  in  a  United  States  court  against  a 
state  by  citizens  of  another  state,  contrary  to  the  Eleventh 
Amendment  of  the  United  States  Constitution,  if  the  state  has 
sufficient  interest  to  entitle  it  to  become  a  party  defendant  its 
appearance  in  court  has  been  held  to  be  a  voluntary  submission  to 
the  jurisdiction  of  such  court;9  and  it  would  seem  that  where 
a  state  is  sued  in  its  own  courts  or  the  courts  of  a  sister  state 
without  its  consent,  its  immunity  from  suit  may  be  waived  by 
an  appearance  and  submission  to  the  jurisdiction  of  the  court.* 

TIL  SEBVICE  OF  PB00E88  — In  State  Courts.  —  In  a  suit  against  a 
state  brought  under  an  act  of  the  legislature  allowing  such  suit, 
but  not  prescribing  the  mode  of  service  of  citation,  service  upon 
the  governor  or  attorney-general  is  proper.4 

In  United  States  Gonrta.  —  In  suits  in  the  Supreme  Court  of  the 
United  States  against  a  state,  service  should,  it  has  been  held,  be 
made  on  both  the  governor  and  the  attorney-general.* 

Effect  of  Failure  to  Appear.  —  If,  after  due  service  of  process,  the 
state  fails  to  appear,  no  coercive  measures,  it  seems,  will  be  taken 
to  compel  its  appearance,  but  the  complainant  will  be  allowed  to 
proceed  ex  parte.* 

150  Ind.  21.  And  see  generally  articles  land  and  cannot  be  sued  either  directly 
Demurrers    at    Common    Law    and    or   indirectly.     Stoner   v.   Rice,    iai 

UNDER     THE     CODES,      vol.    6,    p.     297;      Ind.   51. 

Parties  to  Actions,  vol.  15,  p.  456.  4.  State  v.  Steele,  57  Tex.  200,  citing 

Demurrer    Should   Embrace    Statutory  Wheeler  v.  Stale,  8  Tex.  230.     And 

Ground.  —  It    has    been    held   that  in  see  generally  article  Service  of  Pro- 

order  to  question  the  capacity  of  a  state  cess  and  Papers,  vol.  19,  p.  651. 

to  maintain  a  suit,  a  demurrer  should  5.  Chisholm  v.  Georgia,  2  Dall.  (U. 

embrace  the  statutory  ground  for  de-  S.)  419;  New  Jersey  v.  New   York,  5 

murring  "  that   the  plaintiff  has   not  Pet.  (U.  S.)  289;  Kentucky  v.  Denni- 

legal  capacity  to  sue."     State  v.  Ohio  son,  24  How.  (U.  S.)  66;  Grayson  v. 

Oil  Co.,  150  Ind.  21.  Virginia,  3  Dall.  (U.  S.)  320. 

1.  Wisconsin  v.  Torinus,  22  Minn.  Servioe  of  Subpoana.  —  In  Huger  v. 
272.  South  Carolina,  3  Dall.  (U.  S.)  339,  a 

2.  Clark  v.  Barnard,  108  U.  S.  436,  subpoena  in  an  equity  suit  against  a 
distinguishing  Georgia  v.  Jesup,  106  state  was  held  to  have  been  well  served 
U.  S.  458,  where  the  state  expressly  upon  the  governor  by  leaving  a  copy 
declined  to  become  a  party  to  the  suit,  at  his  house  and  then  showing  the 
and  appeared  only  to  protest  against  original  to  the  secretary  of  state, 
theexerciseof  jurisdiction  by  the  court.  Time  of  Servioe.  —  In  New  Jersey  v. 
See  also  article  Appearances,  vol.  2,  New  York,  5  Pet.  (U.  S.)  284,  it  was 
p.  588.  held  that  in  a  suit  in  the  United  States 

3.  Tappan  v.  Western,  etc.,  R.  Co.,  Supreme  Court,  instituted  by  one  state 
3  Lea  (Tenn.)  106.  against  another  state  of  the  Union,  the 

Where  the  Auditor  of  a  State  Appears  service  of  process  on  the  governor  and 

to  a  suit  instituted  to  determine  the  attorney-general  of  the  state  sixty  days 

ownership  of  land  and  is  made  a  party  before  the  return  day  of  the  process 

to.  the  suit  and  pleads  to  the  complaint,  was  sufficient. 

he  cannot  thereafter  avoid  a  judgment        6.  Massachusetts  v.  Rhode  Island,  12 

on  the  ground  that  he  represents  the  Pet.  (U.  S.)  755.    See  also  New  Jersey 

state,  and  the  state  claims  title  to  the  v.  New  York,  5  Pet.  (U.  S.)  284. 
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VIU  Bill,  Declaration,  ob  Complaint  —  1.  Averment  of  State's 
Interest  in  Hatter  in  Controversy.  —  In  a  suit  by  a  state  the  bill, 
declaration,  or  complaint  should  show  that  the  state  has  an  inter- 
est in  the  subject-matter  in  controversy.1 

2.  Averment  of  Compliance  with  Terms  and  Conditions  Prescribed 
by  Statute.  —  When  a  state  grants  a  remedy  by  suit  against  itself 
or  against  its  officers  in  a  case  in  which  the  proceeding  is  in  fact 
against  thestate,  it  may  prescribe  the  terms  and  conditions  on 
which  it  may  be  sued,*  and  the  manner  in  which  the  suit  shall  be 
conducted ; 3  and  a  bill,  declaration,  or  complaint  in  an  action 
against  a  state  should  set  out  facts  showing  that  the  claim  sued 
on  is  within  the  meaning  of  the  statute  authorizing  such  suits.4 

3.  Averment  of  Capacity  or  Authority  to  Take  and  Hold  Instru- 
ment Sued  On.  —  In  an  action  by  a  state  on  a  note  the  complaint 
sufficiently  shows  the  capacity  or  authority  of  the  plaintiff  to  take 
and  hold  the  note  by  the  allegation  that  it  was  duly  indorsed 
and  transferred  to  the  state,  and  that  the  state  is  the  owner  and 
holder  of  it,  since  this  could  not  be  true  in  the  absence  of  such 
capacity  or  authority.* 

IX.  Abatement  of  Suit  bt  Withdrawal  of  State's  Consent. 

—  A  state  has  the  right  to  withdraw  its  consent  to  a  suit  against 

1.  Averment  of  Statue  Right  of  Action,  voluntary  on   the   part  of  the  sover- 

—  In  State  v.  Parkville,  etc.,  R.  Co.,  32  eignty,  it  follows  that  it  may  prescribe 
Mo.  496,  which  was  a  bill  of  injunction  the  terms  and  conditions  on  which  it 
at  the  relation  of  a  private  citizen,  it  consents  to  be  sued  and  the  manner  in 
was  held  that  there  was  nothing  in  the  which  the  suit  shall  be  conducted,  and 
petition  that  would  tend  to  show  that  may  withdraw  its  consent  whenever  it 
the  state  of  Missouri  had  any  interest,  may  suppose  that  justice  to  the  public 
legal  or  equitable,  in  the  subject-matter  requires  it." 

of  the  controversy,  and  that  the  suit        Interpretation  and  Application  by  State 

was  therefore  improperly  brought  and  Courts  Conclusive.  —  When  a  state  grants 

could  not  be  maintained  in  the  name  a  right  of   remedy  against  itself   or 

of  the  state.     And  see  article  Injunc-  against  its  officers  in  a  case  in  which 

tions,  vol.  10,  p.  Q44  et  seq.  the  proceeding  is  in  fact  against  the 

2.  Platenius  v.  Slate,  17  Ark.  518;  state,  it  may  attach  whatever  limita- 
Wright  v.  State  Board  of  Liquidation,  tions  and  conditions  it  chooses  to  the 
49  La.  Ann.  1213;  State  v.  Stout,  7  remedy,  and  its  own  interpretation  and 
Neb.  89;  Bledsoe  v.  Slate,  64  N.  Car.  application  of  its  statutes  on  that  sub- 
392;  Hosner  v.  De  Young,  1  Tex.  764;  ject,  given  by  its  own  judicial  tribunals, 
Com.  v.  Dunlop,  89  Va.  431;  De  are  conclusive  upon  the  parties  seek- 
Saussure  v.  Gaillard,  127  U.  S.  216;  ing  the  benefits  of  them.  De  Saussure 
Beers  v.  Arkansas,   20   How.  (U.  S.)  v.  Gaillard,  127  U.  S.  216. 

527.  4.  Chicago,  etc.,  R.  Co.  v.  State,  53 

3.  Beers  v.  Arkansas,  20  How.  (U.  Wis.  509,  holding  that  where  it  is  pro- 
S.)  527,  where  the  court  said:  "  It  is  an  vided  that  before  a  claim  against  the 
established  principle  of  jurisprudence  state  may  be  sued  upon  it  must  have 
in  all  civilized  nations  that  the  sover-  been  presented  to  and  disallowed  by 
eign  cannot  be  sued  in  its  own  courts,  the  legislature,  the  complaint  must 
or  in  any  other,  without  its  consent  show  such  presentation  and  disallow- 
and  permission;  but  it  may,  if  it  thinks  ance,  or  it  will  be  bad  on  general  de- 
proper,  waive  this  privilege,  and  per-  murrer.  See  also  State  v.  Stout,  7 
mit  itself  to  be  made  a  defendant  in  a  Neb.  89. 

suit  by  individuals  or  by  another  state.  5.  Wisconsin  v.  Torinus,  22  Minn. 
And  as  this  permission  is  altogether    272. 
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Advancement  for  Hearing  of  Suits.    STA  TES.    Beoovery  of  Costs  Against  State. 

it  at  any  time,  and  it  would  seem  that  the  effect  of  such  with- 
drawal is  to  abate  pending  suits.1 

X.  Advancement  fob  Heabivg  of  Suits  bt  State.  —  It  is 

expressly  provided  that  cases  brought  in  any  of  the  courts  of  the 
United  States  wherein  a  state  is  a  party  shall,  on  sufficient  reason 
shown,  have  preference  over  all  other  civil  causes  pending  in  such 
court  between  private  parties.' 

XI  Becoyebt  of  Costs  Against  State.  —  Unless  allowed  by 
statute,  costs  are  not  recoverable  against  a  state  in  actions  to 
which  a  state  is  a  party.3 

1.  Exp.  State,  52  Ala.  231,  in  which  plaintiffs  are  individuals  —  as,  e.g.,  in 
case  it  was  held  that  the  repeal  of  the  quo  warranto,  where  the  stale  is  plain- 
law  authorizing  suits  against  the  state  tiff  ex  f elation*  —  the  court  will  not. 
strips  a  court  in  which  such  a  suit  is  even  by  consent  of  counsel  on  both 
pending  of  all  jurisdiction  to  proceed  sides,  advance  a  case  under  the  Act 
further  in  the  cause.  See  also  Home  of  June  30,  1870.  Miller  v.  State,  12 
z/.  State,  84   N.  Car.   362;    Memphis,  Wall.  (U.  S.)  159. 

etc.,  R.  Co.   v.  Tennessee,  101   U.  S.  8.  State  v.  Bradford  Sav.  Bank,  etc., 

337;  South,   etc.,  Alabama  R.  Co.  v.  Co.,  (Vt.  1899)44  Atl.  Rep.  349. 

Alabama,  101  U.  S.  832.  State's  Liability  for  Costs  in  Proosedings 

2.  Act  Cong.  June  30,  1870,  Rev.  under  Tax  Law. —-The  state  is  not  lia- 
Stat.  U.  S.,  §  94Q.  ble  for  costs  in  case  of  a  decision  in 

Ho  Application  to  Suit  in  Nature  of  Quo  favor  of  a  contesting  taxpayer  in  pro- 

Warranto  on  Eolation  of  Individuals.  —  ceedings  under  the  Michigan  Tax  Law 

Although  a  suit   be  nominally  by   a  of  1889  for  the  sale  of  lands  delinquent 

state  as  the  plaintiff,  yet  where  the  real  for  taxes.  Aplin  v.  Baker,  84  Mich.  113. 
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STATING  PART. 

See  article  BILLS  IN  EQUITY,  vol.  3,  p.  335. 


STATUTES. 

By  S.  B.  Fisher. 


I  Public  Statutes,  594. 

1.  General  Rule  as  to  Necessity  of  Pleading,  594. 

2.  Exceptions  to  General  Rule,  596. 

a.  Statutes  Creating  New  Offenses,  596. 

b.  Penal  Actions ,  596. 

n.  Private  Statutes,  596. 

1.  Necessity  of  Pleading,  596. 

a.  General  Rule,  596. 

b.  When  Judicially  Noticed  Without  Being  Pleaded,  597. 

2.  Manner  of  Pleading  Private  Statutes,  597. 

a.  In  General,  597. 

b.  Statutory  Provisions  as  to  Manner  of  Pleading,  597. 

(1)  Reference  by  Title  and  Date,  597. 

(2)  Averment    of   Facts    Meeting    Requirements    of 

Statute,  598. 

3.  Nul  Tiel  Record,  598. 

m.  Fobeign  Statutes,  598. 

1.  General  Rule  as  to  Necessity  of  Pleading,  598. 

2.  What  .Are  Foreign  Statutes  Within  Meaning  of  Rule,  600. 

3.  Manner  of  Pleading  Foreign  Statutes,  600. 

a.  General  Rule,  600. 

b.  Averments  as  to  Effect  of  Foreign  Statutes,  601. 

c.  Reference  to  Title  and  Date,  601. 

d.  Pleading  Construction  of  Foreign  Statutes,  602. 

IV.  Miseecitals  in  Pleading  Statutes,  602. 
7.  Effect  of  Statutes  oh  Common-law  Remedy,  603. 

cross-references. 

As  to  Pleading  Foreign  Laws,  see  article  FOREIGN  LA  WS,  vol.  9, 

P-  542. 
Penal  Actions,  see    article    PENALTIES    AND    PENAL 

ACTIONS,  vol.  16,  p.  229. 
Matters    of    Substantive    Law   and   Evidence,   see    American 

and  English  Encyclopaedia  of  Law,  ti^le  STATUTES. 
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Bule  of  Pleading. 


L  Public  Statutes— 1/  General  Rule  as  to  Necessity  of  Pleading 

—  Judicial  Notice  of  Public  Statutes.  —  In  accordance  with  the  usual  rule 
that  it  is  never  necessary  in  pleading  to  state  majtter  which  the 
court  is  supposed  to  know  and  of  which  it  is  bound  to  take  judi- 
cial notice,1  public  statutes  need  not  be  pleaded  by  setting  out  or 
reciting  either  the  contents  or  the  substance  thereof.* 


1.  Shaw  v.  Tobias,  3  N.  Y.  188.  And 
see  generally  article  Judicial  Notice, 
vol.  12,  p.  r. 

2.  1  Chitty  on  Pleading  (16th  Am. 
ed.)  237;  Gould  on  Pleading  (5th  ed.), 
c.  3,  §  16;  Bac.  Abr.,  tit.  Statute,  L.  1. 
And  see  the  following  cases: 

Arkansas.  —  Davis  v.  Calvert,  17 
Ark.  85. 

California.  —  People  v.  Harrison, 
ro7  Cal.  541. 

Colorado.  —  Denver,  etc.,  R.  Co.  v. 
De  Graff,  2  Colo.  App.  42. 

Georgia.  —  Lane  v.  Harris,  16  Ga. 
217. 


plaint  to  make  any  direct  allusion  to 
the  act,  but  all  the  facts  requisite  to 
bring  the  case  within  the  statute  must 
be  stated.  Brown  v.  Harmon,  21  Barb. 
(N.  Y.)  508. 

Sufficient  Flea.  —  A  plea  setting  up  a 
defense  under  a  public  and  general 
law  need  not  recite  the  provisions  of 
the  statute  if  the  allegations  are  suf- 
ficient to  advise  the  plaintiff  of  the 
grounds  and  nature  of  the  defense,  and 
if  they  tender  matter  responsive  to  the 
declaration  and  susceptible  of  an  issue. 
Davis  v.  Calvert,  17  Ark.  85. 

Illustrations  —  Statute    Authorising 


Illinois.  —  Chicago,   etc.,   R.    Co.  v.     Action  by  Assignee.  —  In  declaring  in 


Dillon,   123  111.  570,  5  Am.  St.  Rep. 

559. 
Iowa.  —  Chicago,    etc.,    R.    Co.    v. 

Porter,  72  Iowa  426. 

Kentucky.  —  Covington  v.  Hoadley, 

83    Ky.    444;    Central    Covington    v. 

Weighaus,  (Ky.   1898)  44  S.  W.   Rep. 


the  name  of  an  assignee  on  a  bond,  it 
is  not  necessary  to  refer  to  the  Act 
of  Assembly  authorizing  the  assignee 
to  sue  in  his  own  name.  Gano  v. 
Slaughter,  Hard.  (Ky.)  81. 

Act  of  Incorporation.  —  In  an  action 
by  a  bank  of  the  United  States  it  was 


985;  Gano  v.  Slaughter,  Hard.  (Ky.)  held   not   necessary   to  set    forth   the 

81;  Commonwealth  Bank  v.  Spilman,  act  of  incorporation.     U.  S.  Bank  v. 

3  Dana  (Ky.)  150.  Haskins,  1  Johns.  Cas.  (N.  Y.)  132. 

Michigan.  —  Clark  v.  North   Muske-  Statutory  Duties  of  Directors.  —  In  a 

gon,  88  Mich.  308;  Hayes  v.  West  Bay  complaint   against  bank  directors  for 

City,  91  Mich.  418.   -  damages  arising  from  neglect  of  duty 

Missouri.  —  Kennayde  v.  Pacific  R.  by    the    defendants,   it   need    not    be 


Co.,  45  Mo.  255. 

New  York.  —  Shaw  v.  Tobias,  3  N. 
Y.  188;  U.  S.  Bank  v.  Haskins,  1 
Johns.  Cas.  (N.  Y.)  132;  Brown  v.  Har- 


alleged  that  the  duties  which  such 
directors  are  charged  with  having  neg- 
lected were  imposed  upon  them  by 
statute.    O'Brien  v.  Kursheedt,  (Supro. 


mon,  21  Barb.  (N.  Y.)  508;  Bogardus    Ct.  Gen.  T.)  29  N.  Y.  Supp.  973. 


v.  Trinity  Church,  4  Paige  (N.  Y.)  178; 
O'Brien  v.  Fitzgerald,  (Supm.  Ct.  Gen. 
T.)  29  N.  Y.  Supp.  975;  O'Brien  v. 
Kursheedt,  (Supm.  Ct.  Gen.  T.)  29  N. 
Y.  Supp.  973;  Yertore  v.  Wiswall, 
(Supm.  Ct.  Gen.  T.)  16  How.  Pr.  (N. 
Y.)  8;  Bayard  v.  Smith,  17  Wend.  (N. 
Y.)  88;  McHarg  v.  Eastman,  7  Robt. 
(N.  Y.)  137. 


The  Charter  of  a  Municipal  Corpora* 
Hon  not  being  a  private  statute,  it  need 
not  be  pleaded.  Cential  Covington  v. 
Weighaus,  (Ky.   1898)  44  S.  W.  Rep. 

985. 

Pleading  Public  Statute  as  Basil  of 
Bight. —  In  Chicago,  etc.,  R.  Co.  v. 
Porter,  72  Iowa  426,  it  was  claimed  by 
the  defendant  that  the  plaintiffs  had 


North  Carolina.  —  Hancock  v.  Nor-  no  right  loan  injunction,  because  they 

folk,  etc.,  R.  Co.,  124  N.  Car.  222.  did  not  allege  in  their  pleadings  that 

England.  —  Boyce    v.    Whitaker,    1  they  took  and   held  certain  land  un- 

Dougl.  97;   Smith  v.  Cattel,   2   Wils.  der  the  provisions  of  a  statute.     It  was 

C.  PI.  376;  Wheeler  v.  Home,  Willes  held  that  this  was  not  necessary  where 

210;     Dive     v.     Maningham,    Plowd.  the  plaintiffs  alleged  that  they  had  the 

69.  "  legal  right  to  take,  hold,  use,  and 

Requisites  of  Complaint.  —  Under  the  occupy  a  right  of  way  one  hundred  feet 

code,  in  an  action   founded   upon  the  wide  "  over  the  land  in  controversy, 

statute  it  is  not  necessary  in  the  com-  Such  legal  right  was  based  upon  a  pub- 
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Averment  of  Facts  Bringing  Case  Within  Operation  of  Statute.  —  It  is  suf- 
ficient to  state  facts  bringing  the  case  within  the  statute.1 

lie  statute  which  it  was  not  necessary  fendant  cannot  be  misled,  nor  can  any 

to  set  forth.  doubt  exist  but  that  the  declaration  is 

Statute  Partly  Public  and  Partly  Private,  framed  u  nder  the  statute." 

—  If  part  of  a  statute  is  public  and  the  Requisites  of  Plea  in  Equity  or  at  Law. 

residue  is  private,  it  would  seem  that  — In   Bogardus  v.  Tiinity  Church,  4 

it  is  not  necessary  that  the  part  which  Paige  (N.   Y.)   197,   ii   was  said:  "In 

is   public  should    be   pleaded.      Bac.  setting   up  a  defense  under  a  public 

Abr.,  tit.  Statute,  L,  1.  statute  it  is  not  necessary,  either  in 

1.  1  Chitty  on  Pleading  (16th  Am.  this  court  or  in  a  court  of  law,  that  the 

ed.)  237;  Com.  Dig.,  tit.  Pleader,  C,  76.  pleader  should  set  forth  the  statute  in 

And  see  the  following  cases:  his  plea,  or  that  he  should  allege  the 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  existence  of  a  statute  of   which  the 

De  Graff,  2  Colo.  App.  42.  court  is  bound  to  take  notice  judicially. 

Connecticut.  —  Griswold  v.  Gallup,  22  It  is  sufficient  for  him  to  state  the  facts 

Conn.  208.  which  are  necessary  to  bring  the  case 

Iowa.  —  Chicago,    etc.,    R.    Co.    v.  within  the  operation  of  the  statute,  and 

Porter,  72  Iowa  426.  to  insist  that    upon    those   facts  the 

Michigan.  —  Hayes  v.  West  Bay  City,  plaintiff's  right  or  remedy  is  at  an  end, 

91  Mich.  418;  Clark  v.  North  Muske-  or  never  existed.    The  court  will  then 

gon,  86  Mich.  308.  judicially  notice  the  existence  of  the 

Missouri.  —  Kennayde  v.  Pacific  R.  statute,  and  declare  its  legal  effects 

Co..  45   Mo.   255;  Hance  v.   Wabash  upon  the  case  as  made  by  the  plead- 

Western  R.  Co.,  56  Mo.  App.  476.  ings.    Although  it  is  usual  to  set  forth 

New  York.  —  Bogardus  v.  Trinity  the  statute  in  the  plea,  yet  Lord  Redes- 
Church,  4  Paige  (N.  Y.)  178;  McHarg  dale,  as  well  as  Mr.  Beames,  have 
v.  Eastman,  7  Robt.  (N.  Y.)  137;  Bay-  considered  it  unnecessary.  And  they 
ard  v.  Smith,  17  Wend.  (N.  Y.)  88;  both  state  that  the  substance  of  the 
Yertore  v.  Wiswail,  (Supm.  Ct.  Gen.  plea  consists  in  the  averment  of  matters 
T.)  16  How.  Pr.  (N.  Y.)  8;  Beman  v.  which  are  necessary  to  bring  the  case 
Tugnot,  5  Sandf.  (N.  Y.)  153;  Brown  within  the  particular  statute.  Mitf. 
v.  Harmon,  21  Barb.  (N.  Y.)  508.  PI.  258;  Beames's  PI.  in  Eq.  164.     In- 

Tennessee.  —  Denton    v.  *  Moore,    2  deed,    it   seems  more  appropriate,  in 

Overt.  (Tenn.)  168.  this  court;  to  plead  the  facts  merely 

England.  —  Spieres  v.   Parker,  1  T.  which  bring  the  case  within  the  opera- 

R.  145;  Bently  v.  Leigh,  Lane  71.  lion  of  the  principle  of  the  statute,  than 

Requisites  of  Declaration  or  Petition. —  to  plead  the  statute,  in  terms,  as  a 

Where  a  suit  is  brought  upon  a  statu-  bar." 

tory  cause  of  action.it  is  necessary  Invalidity  of  Contract.  —  In  Beman  v. 
only  that  the  petition  should  state  facts  Tugnot,  5  Sandf.  (N.  Y.)  153,  it  was 
which  bring  the  case  within  the  pro-  held  that  it  is  sufficient  to  aver  gen- 
visions  of  the  statute,  without  referring  erally  that  a  contract  which  it  is  sought 
to  it.  Kennayde  v.  Pacific  R.  Co.,  45  to  enforce  is  in  violation  of  some  mu- 
Mo.  255.  nicipal  ordinance  founded  upon  stat- 
in Clark  v.  North  Muskegon,  88  ute,  and  that  it  is  not  necessary  to 
Mich.  308,  which  was  a  negligence  case  plead  such  statute  specially, 
against  a  municipal  corporation  for  As  to  pleading  ordinances  generally, 
failure  to  keep  a  highway  in  repair,  no  see  the  title  Ordinances,  vol.  15,  p. 
reference  was  made  in  the  declaration  425. 

10  the  statute  by  virtue  of  which  alone  "Counting    upon"    as    Distinguished 

the  right  of  action  existed,  and  it  was  from   Pleading    or    Reciting  Statute.  — 

insisted  that  this  objection  was  good  "  There  is  a  material  distinction,  not 

on   demurrer.      The   court,    however,  always  observed  by  writers  on  plead- 

holding  that  express  reference  to  the  ing  —  and  the  nonobservance  of  which 

statute  was  not  necessary,  said:  "  We  has   sometimes  occasioned   confusion 

see  no  reason  for  requiring  the  pleader  — between  pleading,  counting  upon, 

to  expressly  refer  to  the  statute.     He  and  reciting  a    statute.      Pleading  a 

must  make  a  case  bringing  the  defend-  statute  is    merely    stating    the    facts 

ant  within  the  liability  created  by  the  which  bring  a  case  within  it,  without 

statute.     When   this   is  done   the  de-  making  mention  or  taking  any  notice 
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2.  Exceptions  to  General  Rule  —  a.  Statutes  Creating  New 
Offenses.  —  In  a  criminal  prosecution  for  an  offense  created  by 
a  statute,  a  reference  to  the  statute,  as  by  the  words  "  contrary  to 
the  form  of  the  statute,"  etc.,  is  generally  required  for  the  purpose 
of  informing  the  defendant  distinctly  of  the  nature  and  character 
of  the  offense.1 

b.  Penal  Actions.  —  So  also  in  penal  actions  it  has  been 
held,  though  not  universally,  that  a  reference  to  the  statute  is 
required,  and  for  the  same  reason.* 

n.  Private  Statutes  —  1.  Necessity  of  Pleading  —  a.  General 
Rule.  —  As  a  general  rule,  a  court  will  not  take  judicial  notice 
of  private  statutes  even  of  the  state  in  which  such  court  is  sitting, 
but  such  statutes  must  be  pleaded.9 

of  the  statute  itself.    Counting  upon  a  Kansas.  —  Atchison,  etc.,  R.  Co.  v. 

statute   consists    in    making    express  Blackshire,  10  Kan.  477. 

reference    to    it— as    by    the    words  Missouri, — Mooney  v.    Kennett,  19 

*  against  the  form   of  the  statute  [or  Mo.  557;  State  v.  Sherman,  42  Mo.  210. 

•  by  force  of  the  statute  ']  in  such  case  New  York.  —  Harker  v.  New  York, 
made  and  provided.'     Reciting  a  stat-  17  Wend.  (N.  Y.)  199. 

ute  is  quoting  or  stating  its  contents.  North  Carolina.  —  Durham  v.  Rich- 
A  statute  may,  therefore,  be  pleaded  mond,  etc.,  R.  Co.,  108  N.  Car.  399. 
without  either    reciting    or    counting  Tennessee.  —  State  v.    Murfreesboro, 
upon   it,  and   may  be  counted    upon  11  Humph.  (Tenn.)  217. 
without   being    recited."      Gould    on  Texas, — Sterrett  v.  Houston,  14 Tex. 
Pleading  (5th  ed.),  c.  3,  §  16,  note  3,  153;  Hailes  v.  State,  9  Tex.  App.  170. 
quoted  in  Hart  v.   Baltimore,  etc.,  R.  United  States.  —  Fauntleroy  v.  Han- 
Co.,  6  W.  Va.  348.  nibal,  1  Dill.  (U.  S.)  118,  note. 

"  Pleading  the  statute  is  stating  the  England.  —  Boyce    v.    Whilaker,    1 

facts  which  bring  the  case  within  it,  Dougl.  97. 

and  counting  on  it,  in  the  stiict  Ian-  City    Grdinanoes. —  Where    a    party 

guage  of  pleading,  is  making  express  asserts  a  right  founded  upon  ordinances 

reference  to  it  by  apt  terms  to  show  of  a  city  or  town,  the  pleading  must 

the  source  of  right  relied  on."   Howser  set  them  out  in  whole  or  in  substance. 

v.  Melcher,  40  Mich.  185.  State  v.  Sherman,  42  Mo.  210.     And 

1.  1  Chitty  on  Pleading  (16th  Am.  see  article  Ordinances,  vol.  15,9.409. 
ed.)  237;  Wells  v.  Iggulden,  3  B.  &  C.  A  Grant  to  a  Municipal  Corporation, 
186,  to  E.  C.  L.  48;  Shaw  v.  Tobias,  3  contained  in  its  charter,  of  a  power  to 
N.  Y.  188,/V;  Ruggles,  J.,  obiter.  And  erect  a  wharf  and  collect  wharfage  is 
see  article  Indictments,  Informations,  a  private  statute  and  must  be  pleaded 
and  Complaints,  vol.  10,  p.  344.  as  such.     Sterrett  v.  Houston,  14  Tex. 

2.  See  article  Penalties  and  Penal  153. 

Actions,  vol.  16,  p.  270  et  seq.  Corporation  Charters. —  In  a  bill    in 

3.  Alabama.  —  Broad  St.  Hotel  Co.  v.  equity  against  the  individual  members 
Weaver,  57  Ala.  26,  McDonald  v.  of  a  corporation  for  the  payment  of  a 
Mobile  L.  Ins.  Co.,  56  Ala.  468;  Perry  debt  of  the  corporation,  it  was  alleged 
v.  New  Orleans,  etc.,  R.  Co.,  55  Ala.  that  they  were  by  law  liable  to  pay  it, 
415*  but  the  charter  by   which   alone   this 

Arkansas.  —  See  Washington  v.  Fin-  liability  was  created  was  not  set  forth 

ley,  10  Ark.  423.  or  counted  on.     It  was  held  that  such 

Connecticut.  —  Middletown    Bank  v.  bill    was     demurrable.       Middletown 

Russ,  3  Conn.  139;  Goshen,  etc.,  Turn-  Bank  v.  Russ,  3  Conn.  139.     And  see 

pike  Co.  v.  Sears,  7  Conn.  92.  article  Corporations,  vol.  5,  p.  94. 

Delaware.  —  Cochran   v.   Couper,    1  Charter  of  Railroadf. — In  Durham  v. 

Harr.  (Del.)  200.  Richmond,  etc.,  R.  Co.,  108   N.   Car. 

Indiana.  —  West  v.  Blake,  4  Blackf.  399,  it  was  held  that  a  statute  incor- 

(Ind.)  234;  Crawfordsville,  etc.,  Turn  porating  the  North  Carolina  Railroad 

pike  Co.  v.  Fletcher,  104  Ind.  97.  Company  was  a  private  act,  and  that 
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b.  When  Judicially  Noticed  Without  Being  Pleaded 

—  Statute  of  Private  Nature  Declared  to  Be  Publio  Act.  —  Where  a  statute 
of  a  private  nature  is  declared  to  be  a  public  act,  its  contents  need 
not  be  pleaded  or  shown  to  the  court,  but  the  court  will  take 
notice  of  them  as  it  does  of  other  public  statutes.1 

Private  Laws  Expressly  Beoognised  and  Amended  by  Publio  Act.  —  Where 
an  act  of  the  legislature  which  is  declared  to  be  a  public  act 
expressly  recognizes  and  amends  a  prior  private  statute,  the  courts 
are  charged  with  knowledge  of  the  provisions  of  such  private  law, 
and  it  need  not  be  pleaded.* 

Private  Statutes  Containing  Provisions  of  Publio  or  General  Character.  — 
Where  a  statute  which  is  private  or  local  in  many  of  its  provi- 
sions contains  a  section  which  is  of  a  public  or  general  character, 
the  courts  will  take  judicial  notice  of  such  section  without  its 
being  pleaded.8 

2.  Manner  of  Pleading  Private  Statute*  —  #.  In  General  — 
Heoessity  of  Beoiting  statute.  —  As  a  general  rule  such  parts  of  a  private 
statute  as  are  material  to  the  action  or  defense  must  be  stajted  in 
the  pleading.4 

Bedtal  of  Title  and  Preamble.  —  In  pleading  a  statute  it  is  unneces- 
sary to  recite  the  title  thereof,*  nor  is  it  necessary  to  recite  the 
preamble,6  since  these  form  no  part  of  the  statute.7 

b.  Statutory  Provisions  as  to  Manner  of  Pleading  — 

(i)  Reference  by  Title  and  Date.  —  In  many  states  the  rule  as  to 

it  wis  error  to  permit  it  to  be  read  and  v.  Sears,  7  Conn.  92;    Hempstead  v. 

commented  on  to  (he  court  or  jury  un-  Reed,  6 Conn.  480;  Cochran  v.  Couper, 

til  it  had  been  properly  introduced  as  1  Harr.  (Del.)  200;  Crawfordsville.elc, 

evidence.  Turnpike  Co.  v.  Fletcher,  104  Ind.  97; 

1.  Bac.  Abr.,  tit.  Statute  (F);  Brook-  State  v.  Sherman,  42  Mo.  210;  Piatt  v. 

ville   Ins.   Co.   v.   Records,  5  Blackf.  Hill,  1  Ld.  Raym.  381;  Boyce  v.  Whit- 

(Ind.)  170;  Beaumont  v.  Mountain,  10  aker,    1  Dougl.   94;  Rex  z/.   La r wood, 

Bing.  404,  25  E.  C.  L.  183;  Woodward  Carth.  306. 
v.  Cotton,  1  C.  M.  &  R.  44.  Sufficiency  of  Pleading  Objected  to. — 

9.  Lavalle  v.  People,  6  HI.  App.  157;  "Although  private  acts  may  be  read  in 

Rogers's  Case,  2  Me.  301.  evidence  at  the  trial  of  a  cause  without 

3.  Bretz  v.  New  York,  (N.  Y.  Super,  being  specially  pleaded,  yet  the  court 
Ct.  Gen.  T.)  4  Abb.  Pr.  N.  S.  (N.  Y.  cannot  look  outside  of  a  complaint  or 
258.  plea  demurred  to,  which  contains  only 

Charter*  Declared  to  Bo  Publio  Statutes,  a  reference  by  title    and  date    to    a 

—  Courts  will  judicially  notice  the  private  statute,  to  ascertain  what  it 
charter  of  a  municipal  corporation  contains.  It  must  be  set  out  or  its 
without  its  being  pleaded,  not  only  provisions  substantially  stated  in  the 
where  such  charter  is  declared  to  be  a  pleading,  to  enable  the  court  to  take 
public  statute,  but  where  it  is  public  cognizance  of  it  upon  a  demurrer.  It 
or  general  in  its  nature  or  purposes,  is  not  supposed  judicially  to  know  the 
even  though  it  contains  no  express  contents  of  private  acts  of  the  General 
provision  to  that  effect.  See  Fauntleroy  Assembly."  Broad  St.  Hotel  Co.  v. 
v.   Hannibal,  1   Dill.  (U.  S.)  118.     See  Weaver,  57  Ala.  26. 

also  Case  v.  Mobile,  30  Ala.  538;  West  5.  Bac.  Abr.,  tit.  Statute,  L,  3;  Eck- 

v.  Blake,  4  Blackf.  (Ind.)  234;  State  v.  ert  v.    Head  ,  1  Mo.   593;    Chance   v. 

Murfreesboro,     11     Humph.     (Tenn.)  Adams,  1  Ld.  Raym.  77;  Mills  v.  Wil- 

217.  kins,  6  Mod.  62. 

4.  1  Chitty  on   Pleading  (16th  Am.  6.  Mills  v.  Wilkins,  6  Mod.  62. 

ed  )  238;  Broad  St.  Hotel  Co.  v.  Weaver,  7.  Eckert  v.  Head,  1  Mo.  593;  Mills 
57  Ala.  26;  Goshen,  etc.,  Turnpike  Co.     v.  Wilkins,  6  Mod.  62. 
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setting  out  private  acts  in  the  pleading  has  been  superseded  by  a 
provision  that  private  statutes  may  be  sufficiently  pleaded  by 
referring  to  them  by  their  title  and  the  dates  of  their  passage  or 
approval ; 1  and  this  method  of  pleading  a  private  statute  is,  it 
would  seem,  allowed  in  England  at  the  present  time.* 

(2)  Averment  of  Facts  Meeting  Requirements  of  Statute. — ■ 
Where  a  private  statute  is  referred  to  by  the  date  of  its  passage 
and  its  title,  the  whole  statute  is  brought  within  the  judicial 
knowledge  of  the  court,  and  the  complaint  must  contain  the 
necessary  averments  to  meet  the  requirements  of  the  statute.3 

3.  Nul  Tiel  Record.  —  It  is  the  general  rule  that  if  a  private 
statute  be  pleaded,  nul  tiel  record  may  be  replied.4 

UL  Foreign  Statutes  —  1.  General  Rule  as  to  Necessity  of  Plead- 
ing. —  The  statutes  of  foreign  states  will  not  be  judicially  noticed, 
but  are  considered  facts  which  must  be  pleaded  and  proved  * 

1.  Clark  v.  Riddle,  101  Iowa  270;  5.  Alabama,  —  Lomb  v.  Pioneer  Sav., 
Atchison,  etc.,  R.  Co.  v.  Blackshire,  10  etc.,  Co.,  96  Ala.  430;  Bradley  v.  Har- 
Kan.  477;  Halben  v.  Skyles,  1  A.  K.  den,  73  Ala.  70;  Gunn  v.  Howell,  27 
Marsh.  (Ky.)  36S;  Zable  v.  Louisville  Ala.  663;  Leatherwood  v.  Sullivan,  81 
Baptist  Orphans'    Home,   92  Ky.  89;  Ala.  458. 

Pittsburgh,  etc.,  R.  Co.  v.   Moore,  33  Connecticut.  —  Hempstead  v.  Reed,  6 

Ohio  St.  384;  East  Line,  etc.,  R.  Co.  Conn.  486.  - 

v.   Rushing,   69  Tex.  306;  Hewitt  v.  Delaware.  —  Thomas  v.  Grand  Trunk 

Grand  Chuie,  7  Wis.  282.  R.  Co.,  1  Penn.  (Del.)  593. 

Provision  Must  Bo  Complied  with.  —  A  Illinois.  —  Bradshaw  v.  Newman,  1 

provision  that  in  pleading  a   private  III.  133;    Mason   v.   Wash,   1  111.   39; 

statute  it  shall  be  sufficient  to  refer  to  Consolidated  Tank  Line  Co.  v.  Collier, 

it  by  stating  its  title  and  the  day  on  148    111.   259,   39    Am.   St.   Rep.    181; 

which  it  became  a  law  must  be  com-  Hyman  v.  Bayne,  83  111.  256;  Bonnell 

plied  with;    consequently  a  plea  that  v.  Holl,  89  111.  71;  Stockham  v.  Sim- 

the  defendant  is  a  charitable  organ iza-  mons,  67  111.  App.  83;  Louisville,  etc., 

(ion  organized  under  a  special  act  is  R.  Co.  v.  Shires,  108  111.  617. 

insufficient.     Zable  v.  Louisville  Bap-  Indiana.  —  Swank  v.  Hufnagle,  in 

list  Orphans'  Home,  92  Ky.  89.  Ind.  453;  Wilson  v.  Clark,  n  Ind.  385; 

The  Object  of  the  Statute  allowing  this  Mendenhall    v.   Gately,   18   Ind.   149; 

mode  of  pleading  a  private  act  is  to  re-  Kenyon  v.  Smith,  24  Ind.  n ;  Tyler  v. 

lieve  the  pleader  of  the    necessity  of  Kent,  52  Ind.  583;  Milligan  v.  State, 

setting  forth  the  act  or  its  provisions  in  86  Ind.  553;    Worley  v.  Hineman,  6 

full,  and  to  give  to  him,  his  adversary,  Ind.  App.  240;  Davis  v.  Rogers,  14  Ind. 

and  the  court  the  same  benefit  of  these  424. 

provisions  as  if  they  formed  a  part  of  Iowa.  —  Bean  v.  Briggs,  4  Iowa  464; 

his  pleading;  hence  on  demurrer  to  the  Carey  v.   Cincinnati,  etc.,    R.  Co.,  5 

answer  the  court  may  look  at  the  act  Iowa  357;  Green  v.  Equitable  Mut.  L., 

and  see  if  the  substance  of  the  pro-  etc.,  Assoc,  105  Iowa  628;  Goodwin  v. 

vision   relied  on  is  properly  alleged.  Provident  Sav.   L.   Assur.  Assoc.,  97 

East  Line,  etc.,  R.  Co.  v.  Rushing,  69  Iowa  226. 

Tex.  306.  Kansas.  —  Shed    v.    Augustine,    14 

2.  See  the  statute  13    &    14  Vict.,  Kan.  282. 

c.  21,  §  7.  Kentucky.  —  Thomas  v.  Bruce,  (Ky. 

3.  Hewitt  i>.  Grand  Chute,  7  Wis.  282.     1899)  50  S.   W.   Rep.  63;  Valz  v.  Bir- 

4.  Bac.  Abr.,  tit.  Statute,  L,  2.  mingham  First  Nat.  Bank,  96  Ky.  543; 
The  Miirecital  of  a  Private  Act  can  be    Tyler  v.  Trabue,  8  B.  Mon.  (Ky.)  306. 

made  available  only  by  a  plea  of  nul  Massachusetts.  —  Supreme       Com- 

tiel  record,  or  in  assumpsit  before  the  mandery  v.  Merrick,  163  Mass.  374. 

pleading  rules.     1  Chitty  on  Pleading  Michigan.  —  Great  Western  R.  Co.  v. 

(16th  Am.  ed.)  238.  Miller,  19  Mich.  305. 
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as  are  other  facts.1 

Where  Foreign  Statutes  An  Mere  Matters  of  Eyidenoe.  —  It  has  been  held, 

• 

Minnesota.  —  Myers  v.  Chicago,  etc.,     Burton,  74  Wis.  329;  Continental  Nat. 
R  Co..  69  Minn.  476;  Thomson-Hous-     Bank  v.  McGeoch,  73  Wis.  332. 
ton  Electric  Co.  v.  Palmer,  52  Minn.         United     States.  —  Liverpool,    etc., 
174;    Becht   v.    Harris,  4  Minn.   504;    Steam  Co.  v.  Phenix  Ins.  Co.,  129  U. 
Hoyt  v.  McNeil,  13  Minn.  390.  S.  397;  Liverpool,  etc..  Steam  Co.  v. 

Mississippi.  —  Hemphill  v.  Alabama  Insurance  Co.  of  North  America,  129 
Bank,  6  Smed.  &  M.  (Miss.)  44.  U.   S.  464;    Chicago,   etc.,  R.  Co.   v. 

Missouri. —  Hite  v.  Lenhart,  7  Mo.    Wiggins  Ferry  Co.,  119  U.^.  615. 
22;  Leak  v.  Elliott,  4  Mo.  446;  Hatch 
v.  Hanson,  46  Mo.  A  pp.  323. 

Montana.  —  Bank  of  Commerce  v. 
Fuqua,  11  Mont.  285,  28  Am.  St.  Rep. 
468. 

Nebraska. — Sells  v. '  Haggard,  21 
Neb.  357;  Smith  v.  Mason,  44  Neb. 
610. 

New  Hampshire.  —  Pickard  v.  Bailey, 
26  N.   H.   152;  Beach  v.  Workman,  20    what,  in  the  judgment  of  the  pleader, 
N.  H.  37Q.  are  its  general  requirements.     Carey  v. 

New  Jersey.  —  Uhler  v.  Semple,  20  Cincinnati,  etc.,  R.  Co.,  5  Iowa  357 
N.  J.  Eq.  288.  [citing    Bean   v.  Briggs,  4   Iowa    464; 

New  York. — Throop  v.  Hatch,  Walker  v.  Maxwell,  1  Mass.  104;  Legg 
(Supm.  Ct.  Spec.  T.)3  Abb.  Pr.  (N.  Y.)  v.  Legg,  8  Mass.  99;  Collett  v.  Keith, 
23;    Holmes  v.  Broughton,  10  Wend.     2  East  261]. 


England.  —  Mostyn  v.  Fabrigas,  I 
Cowp.  174. 

As  to  the  necessity  and  manner  of 
pleading  foreign  laws  generally,  see 
article  Foreign  Laws,  vol.  9,  p.  542. 

Insufficient  Averments.  —  A  foreign 
statute  must  be  pleaded,  and  it  is  not 
sufficient  merely  to  refer  to  it  by  its 
title  or  date  of  approval,  or  to  state 


(N.  Y.)  75,  25  Am.  Dec.  536;  Schluter 
v.  Bowery  Sav.  Bank,  117  N.  Y.  125; 
Phinney  v.  Phinney,  (Supm.  Ct.  Spec. 
T.)  17  How.  Pr.  (N.  Y.)  197;  Rothschild 
v.  Rio  Grande  Western  R.  Co.,  59  Hun 
(N.   Y.)  454,  (Supm.  Ct.   Gen.  T.)  26 


Requisites  of  Plea.  —  A  defendant  who 
relies  upon  the  statute  of  another  state 
must,  in  his  plea  in  bar,  set  it  out,  that 
the  court  may  see  whether  the  proceed- 
ings were  warranted  by  the  statute; 
the  general  allegation  that  the  proceed- 


Abb.    N.   Cas.  (N.   Y.)  312;    Savings    ings  were  pursuant  to  the  statute  is 


Assoc,  v.  O'Brien,  51  Hun  (N.  Y.)  45; 
Cahill  Iron  Works  v.  Pemberton,  (C. 
PI.  Spec.  T.)  30  Abb.  N.  Cas.  (N.  Y.) 
450;  Rio  Grande  Western  R.  Co.  v. 
Rothschild,  (Supm.  Ct.  Gen.  T.)  20  Civ. 
Pro.  (N.  Y.)  197;  Monroe  v.  Douglass, 
5  N.  Y.  447;  Fagan  v.  Strong,  (Supm. 
Ct.  Spec.  T.)  17  Civ.  Pro.  (N.  Y.)  438. 

North  Dakota.  —  National  German 
American  Bank  .v.  Lang,  2  N.  Dak.  66. 

Ohio.  —  Devoss  v.  Gray,  22  Ohio  St. 
159;  Andrews,  etc.,  Iron  Co.  v.  I.  D. 
Smead  Heating,  etc.,  Co.,  11  Ohio  Cir. 
Ct.  286,  5  Ohio  Cir.  Dec.  460;  Smith  v. 
Bart  ram,  11  Ohio  St.  690. 

Oklahoma.  —  Dunham  v.  Hollo  way, 
3  Okla.  244. 

Texas.  —  Crosby  v.  Huston,  1  Tex. 
203;  Bryant  v.  Kelton,  1  Tex.  434. 

Vermont.  —  Herring  v.  Selding,  2 
Aik.  (Vt.)  12;    Adams  v.  Gay,  19  Vt. 


not  sufficient.  Walker  v.  Maxwell,  1 
Mass.  104. 

1.  Carey  v.  Cincinnati,  etc.,  R.  Co., 
5  Iowa  357;  Sells  v.  Haggard,  21  Neb. 
357;  Throop  v.  Hatch.  (Supm.  Ct. 
Spec.  T.)  3  Abb.  Pr.  (N.  Y.)  23. 

Arennent  of  Legal  Conclusions.  —  In 
Throop  v.  Hatch.  (Supm.  Ct.  Spec.  T.) 
3  Abb.  Pr.  (N.  Y.)  23,  the  court  said: 
"  If  the  plaintiff  is  driven  to  the  statute 
laws  of  the  states  of  Ohio  and  Michi- 
gan to  maintain  this  action,  and  bound 
to  show  that  by  the  statutes  of  those 
states  the  trusts  which  he  seeks  to  en- 
force are  valid,  he  should  have  set  out, 
at  least  substantially,  the  statutes  upon 
which  he  relies.  The  laws  themselves 
are  to  be  averred  and  proved  in  the 
same  manner  as  other  facts,  and  their 
existence  is  to  be  proved  by  copies  of 
the  statutes  properly  exemplified,  as 


358;     McLeod     v.    Connecticut,    etc.,    other  documents  are.    The  averment 
Rivers  R.  Co.,  58  Vt.  727.  that  the  trusts  are,  by  the  laws  of  the 

Washington.  —  Lowry  v.  Moore,   16    stales  in  which  the  lands  are  situated, 


Wash.  476;  Cunningham  v.    Spokane 
Hydraulic   Min.   Co.,   20  Wash.  450; 
McDaniel  r.  Pressler,  3  Wash.  636. 
Wisconsin.  —  Central   Trust   Co. 


v. 


valid  and  subsisting  trusts  is  therefore 
nothing  more  than  an  averment  of  the 
conclusion  of  the  pleader,  based,  first, 
upon  his  knowledge  of  the  existence  of 
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however,  that  statutes  of  another  state  need   not   be   pleaded 
where  they  are  merely  evidence  of  ultimate  facts.1 

2.  What  Are  Foreign  Statutes  Within  Meaning  of  Bnle.  —  The 
states  of  the  American  Union  are  foreign  to  each  other  within 
the  meaning  of  the  rule  that  foreign  statutes  must  be  pleaded.* 

3.  Manner  of  Pleading  Foreign  Statutes — a.  General  Rule  — 
Heoessity  of  Setting  Oat  Statute.  —  Although  according  to  some  deci- 
sions it  seems  to  be  held  that  in  pleading  a  foreign  statute  the 
terms  of  such  statute,  so  far  as  relied  upon,  must  be  set  forth,* 
yet  in  other  decisions  it  has  been  held  that  such  statutes  need  not 
be  set  out  in  hcec  verba*  and  that  it  is  sufficient  to  aver  the  sub- 
stance of  them.5 

certain  statutes,  and,  second,  upon  his  action  against  a  railroad  company  for 

construction  of  those  statutes."    Quoted  injuries  received  in  Alabama  through 

in   Bank  of  Commerce  v.  Fuqua,   n  the  defendant's    negligence,   thai  an 

Mont.  285.  amendment  declaring  on  an  Alabama 

1.  Green  v.  Equitable  Mut.  L.,  etc.,  statute  giving  a  right  of  recovery  on 
Assoc,  105  Iowa  628,  wherein  it  was  other  grounds  than  that  originally 
held  that  where  the  statutes  of  another  alleged  adds  a  new  cause  of  action  and 
state  relating  to  the  manner  of  acquir-  is  not  allowable.  Such  amendment 
ing  jurisdiction  of  foreign  corporations  may  be  made  if  the  statute  has  been 
are  relied  upon  to  sustain  an  averment  invoked,  though  defectively,  in  the 
of  the  due  rendition  of  a  judgment  original  declaration.  Bolton  v.  Georgia 
against  such  a  corporation,  and  to  re-  Pac.  R.  Co.,  83  Ga.  659,  distinguishing 
but  evidence  that  the  judgment  was  South  Carolina  R.  Co.  v.  Nix,  68  Ga. 
rendered  without  jurisdiction,  such  572,  and  following  Exposition  Cotton 
statutes  need  not  be  pleaded.  The  Mills  v.  Western,  etc.,  R.  Co.,  83  Ga. 
court   said:   "  It  is   undoubtedly  true  441, 

that  there  may  be  cases  in  which  stat-  4.  Louisville,  etc.,  R.  Co.  v.  Shires, 

utes  relied  upon  must  be  pleaded,  but  108  111.  617;  Rothschild  v.  Rio  Grande 

our  system  of  pleading  requires  that  Western   R.  Co.,  (Supreme  Ct.   Gen. 

the  ultimate  facts,  and  not  the  evidence  T  )  26  Abb.  N.  Cas.  (N.  Y.)  312. 

of  such  facts,  be  pleaded.     Snyder  v.  5.  Louisville,  etc.,  R.  Co.  v.  Shires. 

Ft.  Madison  St.  R.  Co.,  105  Iowa  284;"  108  111.  617;  Hyman  v.  Bayne,  83  111. 

De  Lay  v.  Carney,  100  Iowa  687;  Rob-  258;  Stacy  v.  Baker,  2  111.  418;  Roth- 

inson  v.  Berkey,  100  Iowa  136;  Luse  v.  schild  v.  Rio  Grande  Western  R.  Co., 

Des  Moines,  22  Iowa  590.     It  follows  (Supm.  Ct.  Gen.  T.)  26  Abb.  N.  Cas. 

that  where  statutes  of  another  state  re-  (N.  V.)  312;  Schluter  v    Bowery  Sav. 

lied  upon  are  merely  evidence  of  ulti-  Bank,  117  N.  Y.  125. 

mate  facts,  they  need  not  be  pleaded."  Certainty  to  Common  Intent  Required. 

See    also    Thomson-Houston  Electric  — In  Hempstead  v.  Reed,  6  Conn.  480, 

Co.  v.  Palmer,  52  Minn.  174.  it  was  held  that  a  foreign  statute  must 

2.  See  Hempstead  v.  Reed,  6  Conn,  be  set  out  with  certainty  to  a  common 
490;  Brackett  v.  Norton,  4  Conn.  5*7.  intent.     In  this  case  a  plea  of  a  dis- 

3.  Stock  ham  v.  Simmons,  67  111.  charge  counted  on  an  act  of  another 
App.  83;  Lowry  v.  Moore,  16  Wash,  state,  giving  its  title,  and  a  discharge 
476.  See  also  Bank  of  Commerce  v.  given  under  its  authority,  and  then  re- 
Fuqua,  11  Mont.  285.  cited  the  discharge,  which  purported  to 

In  Indiana  a  copy  of  the  foreign  stat-  be  based  on  an  act  with  the  title 
ute  must  be  filed  or  the  statute  itself  already  given  "  and  the  acts  amending 
must  be  fully  set  out  in  the  pleading,  the  same."  The  plea  was  held  demur- 
Swank  v.  Hufnagle,  in  Ind.  453;  rable  for  want  of  special  averments  as 
Mendenhall  v.  Gately,  18  Ind.  149;  to  the  nature  of  these  amendatory  acts. 
Tyler  v.  Kent,  52  Lid.  583;  Milligan  v.  Averments  Held  Insufficient.  —  A  de- 
State,  86  Ind.  553;  Wilson  v.  Clark,  xi  fendant  was  sued  as  indorser  of  a 
Ind.  385.  certificate  of  deposit,  and  hip  answer 

Amendment  Averring  Foreign  Statute,  averred  that  the  contract  of  indorse- 

—  In    Georgia  it  has  been  held,  in  an  ment  was  made  in  the  state  of  Illinois, 
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Bequiiite  DefiniteneM  and  Certainty.  —  As  in  the  case  of  any  other 
fact,  a  foreign  statute  should  be  pleaded  with  such  distinctness  as 
to  enable  the  court  to  judge  what  is  the  effect  of  the  statute.1 

t.  Averments  as  to  Effect  of  Foreign  Statutes.  —  The 

requirement  that  a  foreign  statute  must  be  pleaded  in  order  that 
advantage  of  it  may  be  taken  is  not  satisfied  by  alleging  what  is 
claimed  to  be  the  legal  effect  of  such  foreign  statute.2 

c.  Reference  to  Title  and  Date.  —  As  a  general  rule,  refer, 
ence  to  the  titles  and  dates  of  passage  of  foreign  statutes  for  a 

and   "  denies    that    plaintiff    has    ex-  of  the  death  of  said  Joseph  P.  Hale,  it 

hausted  his  remedy  against  the  maker  was  and  still  is  the  law  of  said  com- 

of  said  certificate,  and  denies  that  he  mon wealth  that  incorporated  and  un- 

is  in  any  manner  liable  thereon."     It  incorporated    religious  societies   may 

was  held  that  under  such  pleadings  the  appoint  trustees,  not  exceeding  five  in 

defendant  could  not  introduce  proof  of  number,  to  hold  and  manage  bequests 

the  law  of  Illinois  upon  that  subject,  for  their  benefit,"   and  that  "  before 

Bean  v.  Briggs,  4  Iowa  464.  the  commencement  of  this  action  the 

In  Lomb  v.  Pioneer  Sav.t  etc.,  Co.,  plaintiff  duly  appointed  three  trustees 
96  Ala.  430,  which  was  an  action  to  to  hold  and  manage  said  bequest, 
foreclose  a  mortgage  executed  in  an-  *  *  *  and  that  each  of  said  trustees 
other  state  and  given  to  secure  the  has  accepted  his  said  appointment,  and 
payment  of  a  note,  the  bill  averred  that  said  trustees  are  ready  and  pre- 
tha*  the  note  and  mortgage  were  in  pared  to  receive  said  bequest  and  ad- 
accordance  with  the  laws  of  such  other  minister  it  according  to  law."  It  was 
state.  It  was  held  that  such  averment  held  that  the  allegations  of  the  corn- 
was  insufficient  and  that  the  law  in  plaint  were  sufficient  to  justify  ihe  re- 
question  should  have  been  set  out.  ception  in  evidence  of  the  statutes  of 

Averring  Similarity  of  Foreign  to  Do-  the  state  of  Massachusetts.  Congre- 
mestic  Statute. —  In  Fagan  v.  Strong,  gational  Unitarian  Soc.  v.  Hale,  29  N. 
(Supm.  Ct.  Spec.  T.)  17  Civ.  Pro.  (N.  Y.  App.  Diy.  396. 
Y.)  438,  which  was  an  action  brought  In  O'Reilly,  etc.,  Co.  v.  Greene, 
to  recover  damages  for  the  killing  in  (Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.) 
the  state  of  New  Jersey  ol  the  plain-  423.  it  was  held  that  the  laws  of  West 
tiff's  testator  thiough  the  carelessness  Virginia  were  sufficiently  pleaded  by 
and  negligence  of  the  defendant,  the  the  averment  that "  under  and  pursu- 
complaint  averred  that  "  the  laws  of  ant  to  "  them,  suits  might  be  brought, 
the  state  of  New  Jersey  are  similar  to  under  the  circumstances  of  that  case, 
those  of  the  state  of  New  York,  and  in  the  name  of  the  corporation, 
give  to  the  personal  representatives  of  Averring  Sufficiency  of  Acknowledgment 
a  deceased  person  a  right  of  action  in  in  Foreign  State.  —  In  Consolidated 
such  cases,  the  same  as  provided  for  Tank  Line  Co.  v.  Collier,  148  111.  259, 
by  the  laws  of  this  state,"  and  con-  the  plea  averred  among  other  things 
tained  no  other  allegation  in  regard  to  that  certain  deeds  of  assignment  were, 
such  law.  It  was  held  that  the  com-  on  the  day  of  their  execution,  duly  ac- 
plaint  was  insufficient,  and  a  demurrer  knowledged  and  delivered  "  in  accord- 
thereto  on  the  ground  that  it  did  not  ance  with  the  laws  of  the  state  of 
contain  facts  sufficient  to  constitute  a  Iowa,"  etc.  It  was  held  that  this  was 
cause  of  action  was  sustained.  a  sufficient  averment  of  the  sufficiency 

Averments    Held    Sufficient.  —  In    an  of  the  acknowledgment  under  the  laws 

action  brought  to  recover  the  amount  of  the  state  of  Iowa, 

of  a  legacy  payable,  under  the  will  of  1.  Roots    v.    Merriwether,    8    Bush 

Joseph  P.  Hale,  to  an  unincorporated  (Ky.)  397.     See  also  Bean  v.   Briggs, 

religious  society  located  in  the  state  of  4  Iowa  464;  Holmes  v.  Broughton,  10 

Massachusetts,  the  complaint  alleged  Wend.  (N.  Y.)  75;    Fagan  v.  Strong, 

that  "  by  the  laws  of  said  common-  (Supm.  Ct.  Spec.  T.)  17  Civ.  Pro.  (N. 

wealth  the  plaintiff  is  now,  and  always  Y.)  438. 

has  been,  competent  to  take  and  hold  2.  Lomb  v.  Pioneer  Sav.,  etc..  Co., 

said  legacy,  and  to  sue  for  and  recover  96  Ala.  430;  Temple  v.  Brittan,  (Ky. 

the  same  ;  "  and  also  that  "  at  the  time  1889)  12  S.  W.  Rep.  306;  Rothschild  v. 
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statement  of  their  general  provisions  is  an  insufficient  pleading  of 
such  statutes.1 
d.   Pleading  Construction  of  Foreign  Statutes.  —  In 

pleading  the  construction  placed  upon  a  statute  of  a  foreign  state 
by  the  courts  of  such  state,  it  seems  that  it  is  sufficient  merely  to 
aver  such  construction,  and  it  is  unnecessary  to  set  out  the  facts 
on  which  the  decisions  were  rendered,  to  refer  to  the  cases  by 
their  titles,  or  to  aver  when  or  where  such  cases  were  reported,  if 
reported  at  all.2 

IV.  MlSBECITALS  IN  PLEADING  STATUTES  —  In  General.  —  If  recited 

at  all,  the  matter,  year,  day,  and  place  of  a  statute  must  be  recited 
truly.  3 

Effect  of  Misrecital. —  If  a  statute  is  unnecessarily  set  out  and  mis- 
recited  in  a  material  part,  the  declaration  is  bad  in  substance.4 

Effect  on  Verdict  of  Misreoital.  —  It  is  held  that  while  the  misrecital 
of  a  private  statute  is  cured  by  a  verdict,5  the  reason  for  this 
being  that  advantage  should  have  been  taken  of  the  misrecital 
by  plea  of  nul  tiel  record  or  by  showing  the  statute  to  be  other- 
wise, yet  the  misrecital  of  a  public  statute  is  not  cured  by  verdict 

Rio  Grande  Western  R.  Co.,  (Supm.  that  the  highest  appellate  court  in  such 

Ct.  Gen.  T.)  26  Abb.  N.  Cas.  (N.  Y.)  foreign  state  bad,  "  in  a  proper  case 

312.  brought  before  it  for  review,"  decided, 

1.  Carey  v.  Cincinnati,  etc.,  R.  Co.,  etc.  On  demurrer  to  the  answer,  it 
5  Iowa  357;  Bean  v.  Briggs,  4  Iowa  was  held  that  it  set  forth  facts  suffi- 
464;  Hoyt  v.  McNeill,  13  Minn.  390;  cient  to  constitute  a  defense;  that  it 
Becht  v.  Harris,  4  Minn.  504.  See  also  was  not  essential  to  set  forth  the  facts 
Monroe  v.  Douglass,  5  N.  Y.  447.  appearing  in  the  case  referred  to,  nor 

In  Wisconsin,  by  Stat.  Wis.,  §  2676,  to  give  its  title  or  where  reported;  and 

it    is    provided   that  "  in   pleading  a  that  the  averment  that  the  court  had 

private  statute  or  a  right  derived  there-  in  "  a  proper  case  "  made  the  decision 

from,  it  shall  be  sufficient  to  refer  to  was  sufficient  to  allow  proof  that  a  de- 

such  statute  by  its  title  and  the  day  of  cision  had  been  made  decisive  of  the 

its  passage,  and  the  court  shall  there-  case  in  which  the  answer  was  inter- 

upon  take  judicial  notice  thereof.     In  posed. 

like  manner  the  statutes,  acts,  and  re-  3.  Bac.  Abr.,  tit.  Statute,  L,  5;  Part- 
solves  of  the  Congi ess  of  the  United  ridge  v.  Strange,  Plowd.  79;  Reg.  v. 
Stales,  and  of  the  legislature  of  any  Westley,  Bell  Cr.  Cas.  193;  Rex  v. 
state  or  territory  of  the  United  States,  Windsor,  2  Chit.  513,  18  E.  C.  L.  406; 
published  by  authority  of  the  respective  Beck  v.  Beverly,  11  M.  &  W.  845;  Birt 
governments  thereof,  may  be  pleaded."  v.  Roth  well,  1  Ld.  Raym.  210;  Rann 
Central  Trust  Co.  v.  Burton,  74  Wis.  v.  Green,  2  Cowp.  474. 
329,  in  which  case,  however,  it  was  4.  Gould  on  Pleading  (5th  ed.),  c.  3, 
held  that  a  statute  of  another  state  §  171;  Greaves  e>.  Neal,  57  Fed.  Rep. 
may  properly  be  pleaded  by  stating  the  819. 
substance  thereof.  Material  Variance.  —  "  In  a  declara- 

2.  Angell  v.  Van  Schaick,  132  N.  Y.  tion  on  a  public  statute,  it  is  not  nee- 
187,  in  which  case  the  answer  alleged  in  essary  or  advisable  to  state  the  title  or 
substance  that  under  the  statutes  of  year  of  the  reign  when  the  statuie  was 
a  foreign  state  all  persons  were  for-  passed,  or  to  recite  any  part  of  the  act, 
bidden  to  engage  in  a  certain  busi-  and  if  it  be  unnecessarily  stated,  any 
ness  without  paying  a  prescribed  fee  material  variance  will  be  fatal,  par- 
and  receiving  a  commission,  and  also  ticularly  if  the  declaration  conclude 
were  prohibited  from  recovering  any  against  the  form  of  the  statute  a  fore- 
compensation  or  commission  for  serv-  said."  1  Chitty  on  Pleading (16th  Am. 
ices  performed  before  the  payment  of  ed.)  386. 

such  fee,  etc.     It  was  further  alleged        5.  Bac.  Abr.,  tit.  Statute,  L,  5. 

602  Volume  XX. 


Effect  of  Statutes  5  TA  TUTES.  on  Common-law  Eemedy. 

unless  such  misrecital  be  of  a  part  of  the  statute  which  does  not 
go  to  the  ground  of  the  action.1  The  misrecital  of  the  title  of  a 
statute  is  immaterial.9 

V.  Effect  of  Statutes  on  Common-law  Eemedy.  —  It  may  be 

stated  as  a  general  rule  that  if  the  statute  gives  a  remedy  in  the 
affirmative,  without  a  negative  expressed  or  implied,  for  a  matter 
which  was  actionable  at  the  common  law,  the  party  may  sue  at  the 
common  law  as  well  as  upon  the  statute,  since  this  does  not  take 
away  the  common-law  remedy.8  In  such  cases  the  statutory 
remedy  is  merely  cumulative  and  not  exclusive.4 

Where  a  New  Bight  Is  Introduced  by  Statute,  a  party  complaining  of  its 
violation  is  confined  to  the  statutory  remedy,  if  one  is  prescribed.5 

1.  Bac.  Abr.,  lit.  Statute,  L,  5;  Love  ant  pleaded  an  act  of  the  legislature 
v.  Wotlon,  Cro.  Eliz.  245.  See  also  authorizing  the  erection  of  a  dam. 
The  Ship  Nancy  v.  Fitzpatrick,  3  Cai.  The  court  said:  "To  determine  the 
(N.  Y.)  38.  principles   of    law  applicable  to  this 

2.  Chance  v.  Adams,  1  Ld.  Raym.  case,  we  must  first  ascertain  the  char- 
77.  See  also  The  Ship  Nancy  v.  Fitz-  acter  of  the  act  of  the  legislature  under 
patrick,  3  Cai.  (N.  Y.)  38.  which   the  defendant   justifies.     The 

3.  Com.  Dig.,  tit.  Action  upon  Stat-  demurrer  admits  the  injury  com- 
ute,  C;  Crittenden  v.  Wilson,  5  Cow.  plained  of,  and  there  is  no  dispute 
(N.  Y.)  165,  15  Am.  Dec.  462;  Wilson  about  the  right  to  compensation.  If 
v.  Myers,  4  Hawks  (N.  Car.)  73,  15  Am.  this  be  a  private  act  as  contra- 
Dee.  510.  distinguished   from   a  public  act,  the 

4.  Crittenden  v.  Wilson,  5  Cow.  (N.  law  which  was  applied  to  the  case  of 
Y.)  165,  15  Am.  Dec.  462;  Calking  v.  Crittenden  v.  Wilson,  5  Cow.  (N.  Y.) 
Baldwin,  4  Wend.  (N.  Y.)  670;  Fort  c  167,  must  govern.  The  plaintiffs  are 
Burch,  6  Barb.  (N.  Y.)  76;  Allen  v  not  in  such  a  case  confined  to  the 
Ackley,  (Supm.  Ct.  Spec.  T.)  4  How.  remedy  given  by  the  act,  but  may  pro- 
Pt.  (N.  Y.)7;  Selden  v.  Delaware,  etc.,  ceed  by  action  according  to  the  com- 
Canal  Co.,  24  Barb.  (N.  Y.)  365;  Metho-  mon  law.  But  if  the  work  authorized 
dist  Church  v.  Remington,  1  Watts  by  the  act  be  of  a  public  character,  the 
(Pa )  219,  26  Am.  Dec.  61.  See  case  is  altered,  and  the  compensation 
also  Lang  v.  Scott,  1  Blackf.  (Ind.)  which  individuals  are  entitled  to  re- 
405.  ceive  for  injuries  occasioned  by  it  must 

Application  of  Bole  Confined  to  Private  be  sought  in  the  way  pointed  out  by 

Acts. —  In     Calking     v.     Baldwin,    4  the  act,  and  not  otherwise." 

WenJ.    (\T.    Y.)    668,    which   was    an  5.  Lang  v.  Scott,  1  Blackf.  (Ind.)  405. 

action   for  flowing   the    lands  of  the  See  also  Wetmore  v.  Tracy,  14  Wend, 

plaintiff  by  erecting  a  dam,  the  defend-  (N.  Y.)  250,  28  Am.  Dec.  525. 
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See  article  FRA  UDS,  ST  A  TUTE  OF,  vol.  9,  p.  699. 


STATUTE  OF  LIMITATIONS. 

See  article  LIMITATIONS,  vol.  13,  p.  176. 


STAY  OF  PROCEEDINGS. 

See  article  SUPERSEDEAS  AND  STAY  OF  PROCEEDINGS. 


STENOGRAPHERS. 

* 

As  to  Stenographers'  Fees  as  Items  of  Costs,  see  article  COSTS,  vol. 

5,  P.  23o. 
Incorporation  of  Stenographers'  Notes  in  Bills  of  Exceptions,  see 

articles  BILLS  OF  EXCEPTIONS,  vol.  3,  p.  436;  REF- 
ERENCES, vol.  17,  p.  1082. 

Amendments  of  the  Record  Pursuant  to  Stenographers*  Notes,  see 
article  RECORDS,  vol.  17,  p   929. 

Liability  for  Stenographers'  Fees    Where  Reference  Has  Been 
Ordered,  see  article  REFERENCES,  vol.  17,  p.  1087. 
And  see  the  General  Index  to  this  work. 


STIPULATIONS. 

By  Charles  C.  Moore. 

L  Scope  of  the  Article,  606. 
II.  Geneeal  Natuee  of  Stipulations,  607. 
IIL  Validity  of  Stipulations,  607. 

1.  In  Respect  of  Subject- Matter,  607. 

a.  The  Rule  Stated,  607. 

b.  Contravening  Constitutional  or  Statutory  Previsions, 

607. 

c.  Contravening  Rules  of  Court,  608. 

d.  Against  Public  Policy,  609. 

e.  Conferring  jurisdiction,  609. 

/.  Accepting  Service  of  Process,  610. 
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g.   To  Abide  the  Event,  611. 

h.  As  to  the  Law  Ruling  the  Case,  613. 

1.  For  Continuance  or  Discontinuance,  614. 

(1)  For  Continuance  or  Postponement,  614. 

(2)  For  Dismissal  or  Discontinuance,  615. 
J.  Against  Abatement  by  Death,  616. 
k.  For  Removal  of  Cause  or  Change  of  Venue,  617. 
/.   Stipulations  Made  as  Conditions  of  Relief ,  617. 

m.  As  to  Pleadings  and  Issues,  617. 
n.  As  to  the  Evidence,  620. 

1)  Implied  Authority  of  Attorney,  620. 

'2)  Recognition  and  Enforcement  by  Court,  621. 

3)  Construction,  622. 
x4)  Conclusiveness  and  Effect,  625. 

0.  <4j  to  References  or  Submission  to  Arbitration,  628. 

(1)  As  to  References,  628. 

(2)  For  Submission  to  Arbitration,  628. 
p.  Compromise  of  Suit,  629. 
q.  As  to  Time,  Mode,  or  Conduct  of  Trial,  630. 

(1)  In  General,  630. 

(2)  Waiver  of  yury  Trial,  631. 
r.  As  to  Instructions  and  Verdict,  632. 
s.  As  to  judgments  or  Decrees,  and  Enforcement  Thereof  \ 

632. 
(1^  For  Rendition  and  Entry,  632. 

(2)  As  to  Costs  or  Additional  Allowances,  634. 

(3)  For  Opening  or  Vacating,  634. 

(4)  As  to  Enforcement,  635. 
/.  As  to  Findings  of  Court,  635. 

u.  Modifying  Injunction  or  Waiving  Its  Violation,  635. 
v.  As  to  Appeals  and  Appellate  Procedure,  635. 

(1)  In  General,  636. 

(2)  Waiver  of  Right  of  Appeal,  636. 
'3)  As  to  Time  for  Appeal,  637. 

4)  As  to  Notice  of  Appeal,  637. 
'5)  As  to  Bond  or  Undertaking,  637. 
0)  As  to  Withdrawal  or  Dismissal  of  Appeal,  637. 
7)  As  to  Bills  of  Exceptions  and  in  Lieu  Thereof, 

638. 

(8)  As  to  the  Record,  Transcript,  Statement,  or  Case 

on  Appeal,  639. 

(9)  As  to  Time  for  Filing  Record,  643. 

(10)  As  to  Briefs  and  Assignments  of  Error,  643. 
w.  As  to  Continuance  of  Cause  on  Appeal,  643. 
x.  As  to  judgment  of  Appellate  Court,  644. 
y.  As  to  Petition  for  Rehearing,  644. 
z.  As  to  Right  of  New  Trial  and  Proceedings  Therefor, 
644. 
2.  In  Respect  of  Parties  or  Relation  of  Attorney  and  Client,  645. 

a.  Implied  Authority  of  Attorney  or  Counsel,  645. 

b.  Exclusiveness  of  Attorney  s  Authority,  647. 
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e.  Presumption  of  Authority,  648. 

d.  Ratification  of  Unauthorized  Stipulations,  648. 

e.  Termination  of  Attorney* s  Authority,  648. 

f.  Stipulations  in  Behalf  of  Infants,  649. 

g.  By  or  in  Behalf  of  Married  Women,  649. 
h.  By  an  Accused  or  His  Counsel,  649. 

1.  By  a  Prosecuting  Attorney,  649. 

j.  By  Less  than  All  of  Coparties,  649. 

k.  By  Attorneys  Subsequently  Superseded,  650. 

3.  In  Respect  of  Consideration,  650. 

4.  In  Respect  of  Form  or  of  Entry  or  Filing,  650. 

a.   Oral  Stipulations,  650. 

&.  Stipulations  Written  or  Entered  on  Minutes,  651. 

(1)  Statutory  Provisions  or  Rules  of  Court,  651. 

(2)  Scope  and  Operation  of  the  Statutes  and  Rules, 

654- 
IT.   CONSTRUCTION  OF  STIPULATIONS,  657. 

1.  General  Rules  of  Construction,  657. 

2.  Construction  of  Particular  Stipulations,  661. 

3.  Province  of  Court  and  Jury,  661. 

4.  Parol  Evidence  to  Explain  or  Vary  Written  Stipulations,  661. 

V.  Bepudiation  ob  Withdrawal  of  Stipulations,  662. 
VI  Belief  fbom  Stipulations,  662. 

1.  Power  and  Discretion  of  Court,  662. 

2.  Grounds  for  Relief,  662. 

a.  Some  Good  Cause  Necessary,  662. 

b.  Fraud,  Undue  Influence,  Collusion,  or  Mistake,  663. 

c.  Prejudice  Resulting  from  Inadvertence,  Improvidence, 

etc.,  664. 

d.  Stipulation  Unauthorized,  665. 

e.  Application  for  Relief  and  ti earing  Thereon,  666. 
/.   Order  Granting  or  Denying  Relief,  667. 

g.  Costs  of  Motion,  668. 

VH  Enforcing  ob  Obtaining  Benefit  of  Stipulations,  668. 
vnx  Appellate  Beview  of  Bulings  on  Stipulations,  669. 

1.  Method  of  Revieiv,  660. 

2.  Review  of  Exercise  of  Discretion,  670. 

CROSS-REFERENCES. 

As  to  Stipulations  Making  an  Agreed  Case,  see  article  AGREED 
CASE,  vol.  1,  p.  384. 

Stipulations  in  Admiralty \  see  article  ADMIRALTY,  vol.  1, 
pp.  257,  264  et  seq. 

Stipulations  Operating  as  an  Appearance,  see  article  APPEAR- 
ANCES, vol.  2,  p.  638. 

L  Scope  of  the  Article.  —  This  article  treats  of  stipulations 
by  parties  or  their  attorneys  concerning  a  cause  pending  in  court. 
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U  General  Nature  of  Stipulations.  —  A  stipulation  concern- 
ing the  proceedings  in  a  pending  cause  is  an  obligation  unlike 
ordinary  contracts,  between  parties  not  in  court,1  since  no  con- 
sideration is  necessary  to  its  validity,2  no  mutuality  is  required,8 
it  may  bind  those  incapable  of  binding  themselves  out  of  court,4 
and  it  is  subject  to  the  supervision  of  the  court.5 

IU  Validity  of  Stipulations  —  1.  In  Respect  of  Subject-Matter 
—  a.  The  Rule  Stated.  —  Generally  all  stipulations  of  parties 
or  their  attorneys  for  the  government  of  their  conduct  or  the  con- 
trol of  their  rights,  in  the  trial  of  a  cause  or  the  conduct  of  a  liti- 
gation, are  enforced  by  the  courts,  if  such  stipulations  are  not 
unreasonable,  nor  against  good  morals  or  sound  public  policy.6 

b.  Contravening  Constitutional  or  Statutory  Pro- 
visions. —  A  party  may  by  stipulation  of  himself  or  his  attorney 
waive  the  benefit  of  a  constitutional  or  statutory  provision 
enacted  for  his  protection,  where  it  is  exclusively  a  matter  of 
private  right,  and  no  considerations  of  public  policy  or  morals  are 
involved.7  But  stipulations  conferring  jurisdiction  not  given  by 
law,8  or  contravening  express  statutory  mandates  or  imperative 
prohibitions  not  designed  merely  for  the  protection  of  a  party, 

1.  Ward  v.  Clay,  82  Cal.  508;  Welsh  Misc.  (N.  Y.)450.  See  also  Strong  v. 
v.  Noyes,  10  Colo.  145;  Howe  v.  Law-  District  of  Columbia,  3  MacArthur  (D. 
rence,  22  N.  J.  L.  104;  Paschall  v.  C.)  512;  Hine  v.  New  York  El.  R.  Co., 
Penry,  82  Tex..  675;  Hancock  v.  Wi-  149  N.  Y.  155;  McCormack  v.  Phillips, 
nans,  20  Tex.  324.  See  also  Keens  v.  4  Dak.  506;  Clason  v.  Shepherd,  10 
Robertson,   46    Neb.   837;    Cullers  v.  Wis.  356. 

Piatt,  8f  Tex.  260;  Barry  v.  Mutual  L.  7.  Iowa.—  State  v.  Fooks,  65  Iowa 

Ins.  Co.,  53  N.  Y.  540;  May  v.  Slate,  452;  State  v.  Poison,  29  Iowa  133, 

90  Ga.  800;  Morse  v.  Bud  long,  5  Colo.  New  York.  —  Roberts  v.  Baumgarten, 

App.  149;  Burnham  v.  North  Chicago,  126  N.  Y.  341;  Sentenis  v.  Ladew,  140 

St.  R.  Co.,  88  Fed.  Rep.  630.  N.  Y.  465;  Bagley  v.  Jennings,  58  Hun 

"  The  stipulation  is  not  properly  a  (N.  Y.)  57:  Beardsley  v.  Pope,  88  Hun 

contract."     Galbreath    v.   Rogers,   30  (N.    Y.)    560;    Burt  v.   Oneida  Com- 

Mo.  App.  406.  munity,  59  Hun  (N.  Y.)  235;  Smith  v. 

"  They  are  rather  to  be  treated  as  Barnes,  (N.  Y.  Super.  Ct.  Gen.  T.)  9 

affording  the  rule  of  practice,  in  so  far,  Misc.  (N.  Y.)  368;    Emmons  v.   New 

in.  the  particular  case."     Hancock  v.  York,  etc.,   R.  Co.,   (Supm.  Ct.  Gen. 

Winans,  20  Tex.  324.  T.)  17  How.  Pr.  (N.  Y.)  490;  McGuire 

2.  See  infra.  III.  3.  In  Respect  of  Con-  v.  New  York  Cent.,  etc.,  R.  Co  ,  6  Daly 
sideration.  (N.  Y.)  70.     See  also  the  dissenting 

3.  Howe  v.  Lawrence,  22  N.  J.  L.  opinion  of  Parker,  J.,  in  Landon  v. 
105.  Walmuth,  76  Hun  (N.  Y.)  279;  Matter 

4.  Galbreath  v.  Rogers,  30  Mo.  App.  of  McCusker,  (Supm.  Ct.  Spec.  T.)  23 
401.     See  also  infra,  III.  2.  g.  By  or  in  Misc.  (N.  Y.)  446. 

Behalf  of  Married  Women.  North   Carolina.  —  Smith    v.   Smith, 

5.  The    Court    May  Relieve    a   Party    119  N.  Car.  311. 

from  His  Stipulation  upon  good   cause  Oregon.  —  Ex  p.   Kindt,   32   Oregon 

shown.      See   infra,    VI.    Relief  from  474. 

Stipulations.  West  Virginia.  —  Ravens  wood  Bank 

0.  Matter  of  New  York,  etc.,  R.  Co.,  v.  Hamilton.  43  W.  Va.  78. 

98  N.  Y.  447;  Harlem  Bridge,  etc.,  R.  Wisconsin.  —  Blomberg   v.  Stewart, 

Co.   v.   Westchester,    143    N.   Y.    61;  67  Wis.  455. 

Smith  v.  Barnes,  (N.  Y.  Super.  Ct.  Gen.  But  the  stipulation  should  be  clear 

T.)  9  Misc.  (N.  Y.)  370;  Bagley  v.  Jen-  and  unambiguous.    De  Mottv.  Taylor, 

nings,  58  Hun  (N.  Y.)  56;  Matter  of  51  N.  J.  L.  307. 

McCusker,   (Supm.   Ct.   Spec.    T.)  23  8.  See  infra,  p.  609. 
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but  (or  the  general  interests  of  justice,  will  be  disregarded  by  the 
court.1 

c  Contravening  Rules  of  Court.  —  In  the  administration 
of  its  own  rules  a  court  has  some  discretion  to  temper  them  to 
the  exigencies  and  circumstances  of  particular  cases,9  and  will 

frequently  assent  to  stipulations  between  litigants  waiving  rules 
of  practice  which  relate  to  the  rights  of  the  parties  alone.*     But 

1.  California,  —  Wilson  v.  Wilson,  45  ick  v.  Burney,   (Tex.  Civ.  App.  1895) 

Cal.  405;  People  v,  Ferguson,  34  Cal.  30  S.  W.   Rep.   566;    Cunningham  v. 

30};  People  v.  Trim,  37  Cal.  274.  Stale,  74  Tex.  511;  Spencer  v.  State,  34 

Colorado,  —  Murphy    v.    People,    3  Tex.  Crim.  238. 

Colo.   147;    Ross  v.   Duggan,  5  Colo.  Washington*  —  Madigan     v.     West 

85;  Marshall  Silver  Mio.  Co.  v.  Kirtley,  Coast  F.  &  M.  Ins.  Co.,  3  Wash.  454; 

8  Colo.  108.  Howard  v.  Ross,  3  Wash.  296. 

Florida.  —  Pickett  v.  Bryan,  34  Fla.  •  Wisconsin.  —  Leonard  v.   Warriner, 

42.  20  Wis.  42. 

Georgia,  —  Augusta  Southern  R.  Co.  United  States.  —  Kelsey  v.  Forsyth, 

v.  Williams,  99  Ga.  75.  21   How.  (U.  S.)  85.    See  also  Hurt  v. 

Idaho, — Penny  v,  Nez  Perces  County,  Holiingsworth,  100  U.  S.  103. 

(Idaho  1895)  43  Pac.  Rep.  570.  A  description  of  the  particular  slipu- 

Illinois. —  Chicago  Sash,  etc.,  Mfg.  lation  considered  in  most  of  the  fore- 
Co.  v.  Shaw,  39  III.  App.  260;  Hatch  going  cases  will  be  found  under  the 
v,  Wegg,  5  111.  App.  452;  Everett  v,  concrete  heads  of  this  article,  especially 
Collinsville  Zinc  Co.,  41  111.  App.  552.  in  the  notes  to  the  pari  relating  to 
See  also  Elgin  City  R.  Co.  v.  Wilson,  stipulations  As  to  Appeals  and  Appellate 
56  III.  App.  364.  Procedure,  infra,  III.  1.  v. 

Indiana,  —  See  Brown  v.  State,    16  Waiving  Provision  as  to  Costs.— In 

Ind.  496.  New  York  the  Code  Civ*.  Pro.,  §  1281, 

Missouri.  —  Tuppery  v,  Hertung,  46  provides  that  the  costs  in  a  controversy 

Mo.  137;  Woodward  v,  Hodge,  24  Mo.  submitted  to  the  court  on  an  agreed 

App  677;  Mister  v,  Corrigan,  17  Mo.  case  without  an  action  "  are  always  in 

App.    510;    Disse    v,    Frank,   52   Mo.  the  discretion  of  the  court/'     In  Lan- 

551.  don  v,  Walmuth,  76  Hun  (N.  Y.)  271, 

Montana,  —  Daniels   v,  Andes    Ins.  it  was  held  (one  judge  dissenting)  that 

Co.,  2  Mont.  500;  Herman  v,  Jeffries,  a  stipulation  of    the  parlies  that  the 

4  Mont.  513;  Territory   v.  O'Brien,  7  judgment  should  be  without  costs  could 

Mont.  38.  not  "  take  away  the  discretion  which 

Nebraska,  —  Jandt  v.   Deranlieu,  43  the  code  absolutely  gives  the  court  in 

Neb.  423;  Orr  v.  Orr,  2  Neb.  170;  Mc-  controversies  of  this  description,"  and 

Donald  v.  Grabow,  46  Neb.  406;  Tootle  therefore  the  court  allowed  costs  to  a 

v.  Shirey,  52  Neb.  674.  defendant  upon   rendering  judgment 

Nevada,  —  Marx    v.    Lewis,    (Nev.  in  his  favor. 

1898)  53    Pac    Rep.  600;    April   Fool  Costs  in  Will  Contest.  —  In  a  proceed- 

Gold   Min.,  etc.,  Co.   v,  Dula,  (Nev.  ing  to  probate  a  will  a  stipulation  be- 

1898)  52  Pac.  Rep.   649.  tween  the  proponent  and  contestants 

New  Mexico.  —  Evans  v,    Baggs,   4  for   the  allowance  of  attorney's   fees 

N.  Mex.  148.  was   held   invalid   as    against    public 

New  York.  —  Oakley  z/.  Aspin  wall,  3  policy.     In  re  Stickney's  Will,  (Wis. 

N.  Y.   561;    Hoes  v,    Edison   General  1900)  84  N.  W.  Rep.  23. 

Electric  Co.,  150  N.  Y.  90;  Bonnefond  2.  See  article  Rules  of  Court,  vol. 

v.   De  Russey,  73    Hun    (N.  Y.)   377;  18,  p.  1267. 

Leonard  v.  Faber,  31  N.  Y.  App.  Div.  8.  Poupion  v.   Muzio,  68   Cal.   235; 

139;  Cancemi  v.  People,  18  N.  Y.  128;  Mutual  Bldg.,  etc.,  Assoc,  v.  Tascott, 

Greer  v,  Greer,  58  Hun  (N.  Y.)  251.     .  143   111.   305;    Baker    v.   Jamison,   73 

Tennessee, — See  Ballard  v.  Nashville,  Iowa  698. 

etc.,  R.  Co.,  94  Tenn.  205;  Harmon  A  Verbal  and  Disputed  Stipulation  will 

v.  Handlin,  1  Overt.  (Tenn.)  434.  not   be   recognized.      La  Junta,   etc., 

Texas.  —  Bowen     v.     State,    (Tex.  Canal  Co.   v.   Ft.  Lyon  Canal  Co.,  25 

Crim.  1897)  42  S.  W.  Rep.  994;  Maver-  Colo.  515. 
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rules  prescribed  by  a  higher  court,1  or  rules  enacted  by  a  court 
for  its  own  benefit  and  to  promote  the  proper  discharge  of  its 
duties,2  cannot  be  abrogated  by  stipulation. 

d.  Against  Public  Policy.  —  The  objectionable  stipulations 

mentioned  in  the  two  preceding  subsections  may  properly  be 
characterized  as  against  public  policy.  On  the  same  ground  a 
stipulation  between  a  prosecuting  attorney  and  a  convict  for  the 
mitigation  of  his  sentence,3  or  between  a  prosecuting  attorney 
and  bail  that  the  latter  may  file  another  bail  bond  in  lieu  of  one 
forfeited,4  a  stipulation  made  by  a  public  officer  affecting  public 
funds  in  his  hands  without  consulting  counsel,5  a  stipulation 
waiving  objection  for  want  of  a  revenue  stamp  on  a  contract,6  and 
stipulations  contravening  fundamental  rules  for  judicial  proceed- 
ings7 have  been  discountenanced  by  the  courts. 

e.  Conferring  Jurisdiction  —  original  jurisdiction.  —  While  a 

court  may  acquire  jurisdiction  of  the  person  by  consent,8  jurisdic- 
tion of  the  subject-matter  of  an  action  or  other  legal  proceeding 
cannot  be  conferred  by  consent  or  stipulation.9 

1.  Hubbell's  Case,  6  Ct.  CI.  53.  See  United  States.  —  Keene  v.  W  hi  I  taker, 
also  article  Rules  op  Court,  vol.  18,     13  Pet.  (U.  S.)  459. 

p.  1271.  The  stipulations  condemned  in  many 

2.  California.  —  Reynolds  v.  Law-  of  the  foregoing  cases  are  described  in 
rence,  15  Cal.  361.  See  also  Spangler  other  parts  of  ihis  article  relating  to 
v.  San  Francisco,  84  Cal.  12.  the  subject  of  the  stipulation,  as,  for 

Idaho.  —  Moscow  First  Nat.  Bank  v.  instance,  in  the  notes  to  the  section  on 

Martin,  (Idaho  1898)  55  Pac.  Rep.  302.  stipulations  As  to  Appeals  and  Appellate 

Illinois.  —  Bernhard    v.    Brown,    31  Procedure,  infra,  111.  1.  v. 
III.   App.  385.    See    also    Thomas  v.        3.  Murphy  v.  People,  3  Colo.  148. 
Piper,  66  111.  App.  599.  4.  Morse  v.  State,  39  Tex.  Crim.  572, 

Indiana.  —  Manns    Brothers    Boot,  where  ihe  court  was  "  inclined  to  I  be 

etc.,  Co.  v.  Templeton,  149  Ind.  706;  view  that  this  was  not  a  matter  about 

Murray  v.  Williamson,  79  Ind.  287.  which  the  parties  could  agree." 

Indian  Territory.  —  See     Missouri,        5.  Uhler  v.  Boyd,  41  Cal.  60. 
etc.,   R.  Co.  v.   Elliott,   (Indian   Ter.        6.  Owen  v.  Thomas,  3  Myl.  &  K.  353, 

1899)  51  S.  W.  Rep.  1067.  where  the  court  suspended  its  decree 

Minnesota.  —  Lehigh  Coal,  etc.,  Co.  until  the  proper  stamp  was  affixed. 
v.  Scallen,  61  Minn.  67.  7.  Harris  v.  Sweetland,  48  Mich,  no; 

Missouri.  —  Woodward  v.  Hodge,  24  Gittings  v.  Baker,  2  Ohio  St.  21.    See 

Mo.  App.  677;  Mister  v.  Corrigan,  17  also  Augusta,  etc.,  R.  Co.  v.  Lark,  97 

Mo.  App.  510.  Ga.  800;  Wilson  v.  King,  23  N.  J.  Eq. 

New  Mexico.  —  Evans  v.  Baggs,  4  N.  150;    Kohn   v.  Columbia  Nat.  Bank, 

Mex.  147.  165  111.  318. 

AVw  York.  —  Zelinka  v.  Krauskopf,        8.  See  articles  Appearances,  vol.  2, 

(Marine  Ct.  Spec.  T.)  1  City  Ct.  (N.  p.  639;  Jurisdiction,  vol.  12,  p.  127. 
Y.)  89.  9.  California.  —  Wicks  v.  Ludwig,  9 

Ohio. — Gittings  v.   Baker,   2  Ohio  Cal.  173;  Bates  w.  Gage,  40  Cal.  183. 
St.  ax.  Colorado.  —  Haverly  Invincible  Min. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Co.  v.  Howcutt,  6  Colo.  574. 
Crawford,  9  Tex.  Civ.  App.  245;  Cun-        Georgia.  — See  Huff  v.  State,  29  Ga. 

ningham  v.  State,  74  Tex.  511.    See  424. 
also  Hancock  v.  Winans,  20  Tex.  324.        Illinois.  — Richards  v.   Lake  Shore, 

Virginia.  —Hughes    v.   Kelly,  (Va.  etc.,  R.  Co.,  124  111.  519. 
1898)  30  S.  E.  Rep.  389;  Kiblerv.  Com.,        Iowa.  —  State  v.  Carman,  63   Iowa 

94  Va.  804.  130. 

Wisconsin.  —  Falkenberg «/.  Gorman,        Kentucky.  —  Blight  v.   Banks,  6  T. 

71  Wis.  8.  B.  Mon.  (Ky.)  221. 
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Appellate  Jurisdiction  of  a  cause  is  given  by  the  law  alone,  and  can- 
not be  conferred  directly  by  stipulation,  nor  indirectly  by  waiving 
compliance  with  the  statutes  or  rules  of  court  prescribing  the 
forms  of  procedure  necessary  to  the  acquisition  of  jurisdiction.1 

/.  Accepting  Service  of  Process.  — It  is  not  within  the 

Minnesota, —  Bingham    v.    Winona  v.  Wheeler,  162  111.  566;  Hurt  v.  Hol- 

County,  6  Minn.  136.  lings  worth,  100  U.  S.  102;  and  article 

Missouri, — State  v.  Buck,  108  Mo.  Remedy  at  Law,  vol.  18,  pp.  112,  113. 

622.  In  the  Federal  Courts  the  blending  of 

New  York.  —  Matter  of  Keeler,  (Sur-  equitable  and  legal  causes  of  action  in 

rogate  Ct.)  23  Abb.  N.  Cas.  (N.  Y.)  376,  one  suit  where  the  relief  sought  cannot 

18  Civ.  Pro.  (N.  Y.)  30,  2  Connoly  (N.  be  afforded  in  one  suit  should  not  be 

Y.)  45,  holding  that  costs  out  of  the  permitted  even  by  stipulation  of  the 

estate  could  not  be  awarded  to  an  un-  parties.     Hurt   v.   Hoi  lings  worth,  100 

successful  contestant  of  a  will  even  by  U.  S.   100,  distinguished  in   Fisher  v. 

consent  of  the  parties,  Code  Civ.  Pro.  Knight,  61  Fed.  Rep.  491. 

N.  Y.,  §  2558,  expressly  withholding  A  Stipulation  Regarding  the  Mode  of 

the  power  to  do  so,  the  court  saying:  Trial  and  the  manner  of  entering  the 

44  When  the   law-making  power  pre-  judgment,  where  the  court  has  juris- 

scribes  limits  or  conditions  to  the  au-  diction  of  the  parties  and  the  subject- 

thority  of    a  court,   they    cannot    be  matter,  is   not  objectionable.     Beach 

dispensed  with  by  litigants;"  Oakley  v.  Beckwith,  13  Wis.  21;  Dinsmore  t. 

v.  Aspinwall,  3  N.  Y.  547;  Sentenis  v.  Smith,   17  Wis.  20,  which  cases  were 

Ladew,  140  N.  Y.  466.  limited  in  Hills  v.  Passage,   21    Wis. 

United  States.  —  Lee  v.  Simpson,  42  294,   and   Walworth   County  Bank  v. 

Fed.  Rep.  434,  holding  that  agreements  Farmers'   L.   &  T.  Co.,  22  Wis.  231. 

of  counsel  do  not  authorize  costs  for  See  also  Andrews  v.  Elderkin,  24  Wis. 

priming  the  bill  and  evidence  in  a  suit  531;  Welch  v.  Bennett,  39   Ind.    136; 

in  the  federal  circuit  court  to  be  taxed  Hurt  v.  Hollingsworth,  100  U.  S.  102; 

as  costs,  since  the  fee  bill,  Rev.  Stat.  Fisher  v.  Knight,  61  Fed.  Rep.  491 ;  Bed- 

U.  S.,  §  823,  is  silent  as  to  such  costs,  ford  v.  Ruby,  17  Neb.  97;  Maas  v.  Mc- 

See  generally  article  Jurisdiction,  Entegart,  (Supm.  Ct.  App.  T.)  21  Misc. 

vol.  12,  p.  125  et  sea.  (N.  Y.)  464;  and  infra,  III.  I.  q.  As  to 

Jurisdiction  in  Equity.  —  * 4  When  j  u ris-  Time,  Mode,  or  Conduct  of  Trial. 
diction  exists  in  equity  over  the  gen-  As  to  Yenue  of  Action.  —  Parties  may 
eral  subject  the  parties  may  by  mutual  waive  an  objection  that  the  court  can- 
assent  litigate  their  differences  in  a  not  entertain  an  action  for  damages  for 
court  of  equity,  when  the  assent  of  the  injuries  to  real   property  situated   in 
defendant,  if  withheld,  might  induce  another  state,  if  the  court  has  general 
the  court  to  refrain  from  the  exercise  jurisdiction  of    that    class    of    cases, 
of  jurisdiction."     Small   v.  Lutz,   34  Sentenis  v.  Ladew,  140  N.  Y.  463. 
Oregon    137,   (Oregon    1899)    58    Pac.  1.  California.  —  Powelson    v.   Lock- 
Rep.  79.    To  the  same  eflect  see  Ohio  wood,  82  Cal.  613;  Brooks  v.  Calder- 
River  R.  Co.  v.  Gibbens,  35  W.  Va.  57;  wood,  19  Cal.  124;  Bonds  v.  Hickman, 
Iowa  City  v.  Johnson  County,  (Iowa  29  Cal.  460;  Perkins  v.  Cooper,  87  Cal. 
1895)  61  N,  W.  Rep.  995.     But "  where  241;  Langan  v.  Langan,  89  Cal.  186. 
the  subject-matter  of  the  litigation  is  Colorado.  —  Molandin     v.    Colorado 
entirely  without  the  pale  of  equity,  and  Cent.   R.  Co.,  3  Colo.  173;  Denver  v. 
cannot  possibly  be  brought  within  it,  Capelli,  3  Colo.  236;  Arapahoe  County 
the  rule  is  universal  that  the  assent  of  v.  Mclntire,  23  Colo.  137. 
the  parties  cannot  confer  jurisdiction,  Connecticut.  —  Chipman    v.    Water- 
but  in  such  cases  the  court  sua  sponte  bury,  59  Conn.  496. 
may  take  notice  of  the  objection  and  Idaho. — Penny  v.  NezPerces  County, 
its  want  of  jurisdiction  and  dismiss  the  (Idaho  1895)  43  Pac.  Rep.  570. 
bill.'*     Small  v.  Lutz,  34  Oregon  137,  Illinois.  —  Kohn   v.   Columbia   Nat. 
(Oregon  1899)  58  Pac.  Rep.  79,  where  Bank,  165  111.  318;  Bernhard  v.  Brown, 
the    bill  was   accordingly    dismissed.  31  111.  App.  385;  John  F/Alles  Plumb- 
To  the  same  effect   see   Richards  v.  ing    Co.   v.   Alles,   67   III.   App.   252; 
Lake  Shore,  etc.,  R.  Co.,  124  111.  516,  Sternberg  v.  Strauss,  41  III.  App.  147; 
affirming  25  111.  App.  344;  Robertson  Tohman  v.  Wheeler,  57  111.  App.  342; 
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implied  power  of  an  attorney  to  accept  service  for  his  client  of  an 
original  process  by  which  the  court  obtains  jurisdiction  for  the 
first  time  over  his  person,1  though  some  cases  hold  that  his 
authority  for  that  purpose  will  be  presumed.9  But  where  service 
of  a  process  or  paper  may  legally  be  made  upon  the  attorney,  he 
has  authority  to  bind  his  client  by  waiving  it.s 

g.  To  Abide  the  Event.  —  The  Parti*  may  make  a  valid  stipu- 
lation that  the  judgment  in  one  suit  shall  abide  the  event  of 
another  suit  pending  between  them  and  involving  the  same 
questions.4 

Baltimore,   etc.,    R.   Co.   v.    Gaulter,  96  Wis.  406;  Dy Iceman  v.  Budd,  3  Wis. 

60  111.  App.  647;  Meinke  v.  Chicago,  9  640. 

111.  App.  516.  United  States,  —  Tyre,   etc.,   Co.    v. 

Iowa.  —  Whitlon  v.  Fuller,  77  Iowa  Spalding,    116    U.    S.    541;    Keene   v. 

599;  State  v.  Fleming,  13  Iowa  443  Whittaker,  13  Pet.  (U.  S.)  459;  Kelsey 

Kansas.  —  Phelps,    etc.,    Windmill  v.  Forsyth,  21  How.  (U.  S.)  85. 

Co.  v.  Deming,  6  Kan.  App.  502.  Various  Examples  of  Stipulations  Con- 

Maine. —  Coburn  v.   Murray,  2  Me.  demned  as  attempts  to  confer  appellate 

33°;  Jewett  v.  Hodgdon,  2  Me.  335.  jurisdiction   will  be  found  infra,  III. 

Michigan.  —  Chapin    v.    Perrin,    46  1.  v.  As  to  Appeals  and  Appellate  Pro- 

Mich.  130.  cedute,  and  the  notes  to  the  subsections 

Minnesota.  —  Jones  v.   Minneapolis,  there  following. 

20  Minn.  491;  Rathbun  v.  Moody.  4  Appellate  Court  Haying  Original  Juris 

Minn.  364;  Ames  v.  Boland,  1  Minn,  diction.  —  Where  the  court  below  had 

365.  no  jurisdiction  it  is  nevertheless  com- 

Missouri.  —  Union    Nat.    Bank    v.  petent  for  the   parties  by  consent  to 

Barker,  145  Mo.  356;  Dorman  v.  Coon,  preclude  themselves  from  objecting  to 

up  Mo.  68.  the  jurisdiction  of  the  appellate  court 

Nebraska.  —  Tootle    v.    Shirey,    52  if  the  case  is  one  of  which  the  latter 

Neb.  674;    McDonald   v.   Grabow,  46  could  have  taken  original  jurisdiction. 

Neb.  400;  Moore  v.  Waterman,  40  Neb.  Lyon  v.  Washburn,  3  Colo.  202.     See 

498;  Jandt  v.  Deranlieu,  43  Neb.  422;  also  Edwards  v.  Smith,  16  Colo.  529. 

Johnson  v.  Parrotte,  46  Neb.  51,  ovet-  1.  Masterson  v.   Le  Claire,  4  Minn. 

ruling^  Neb.  232.  163;  Bradley  v.  Welch,   100  Mo.  258; 

Nevada.  —  Marx    v.    Lewis,    (Nev.  Starr  v.  Hall,  87  N.  Car.  381;  Stone  v. 

1898)  53  Pac.  Rep.  600.  Bank   of  Commerce,   174   U.   S.  412. 

New  Jersey.  —  Staten  Chemical  Co.  See  also  article  Service   of   Process 

v.  Miller,  (N.   J.   1894)  29  Atl.    Rep.  and  Papers,  vol.  19,  pp.  701,  702. 

316.  2.  Northern  Cent.  R.  Co.  v.  Rider,  45 

New  York.  —  Hoes  v.  Edison  Gen-  Md,  24.     See  also  article  Service  of 

eral  Electric  Co.,  150  N.  Y.  89;   Mc  Process  and  Papers,  vol.  19,  p.  702. 

Mahon  v.  Rauhr,  47  N.  Y.  72;  People  3.  McDonald   v.   Penniston,  1  Neb. 

v.   Dewey,  128  N.  Y.  606;  Oakley  v.  324,  service  of  a  summons  in   error; 

Aspinwall,   3  N.  Y.   547;  Wilmore  v.  Ex  f.    Crosby,    8  Cow.   (N.   Y.)   119, 

Flack,  96  N.  Y.  512;  Perkins  v.  Farn-  service  of  a   paper    necessary   to  an 

ham,  (Supm.  Ct.  Gen.  T.)  10  How.  Pr.  order.     See   also   Smith   v.   Cunning. 

(N.  Y.)  120.  ham,  59  Kan.  552. 

North  Carolina.  —  J.  R.  Cary  Co.  v.  4.  Alabama. — Jaffray  v.  Smith,  106 

AUegood.  121  N.  Car.  54.  Ala.  112,  where  it  was  said  that  such 

Oregon.  —  Connor  v.  Clark,  30  Ore-  agreements  are  favored  by  the  courts, 

gon  382.  California.  —  Coub rough  v.  Adams, 

South     Dakota.  —  Cham bei  lain     v.  70    Cal.    374;    Gilmore    v.   American 

Hedger,  10  S.  Dak.  290.  Cent.   Ins.  Co.,  67  Cal.  366;  Himmel- 

Texas.  —  Woodruff    v.    Hafrell,    67  mann  v.  Sullivan, 40  Cal.  125.     See  also 

Tex.  208.  Keys  v.  Warner,  45  Cal.  60. 

Utah.  —  Klimer  v.  Schnorf,  3  Utah  Connecticut.  —  Woodruff  v.  Fcllowes, 

442.  35  Conn.  105. 

Wisconsin.  —  Webster  v.  Stadden,  8  Illinois.  —  McKinley  v.  Wilmington 

Wis.  225;  Hyde  v.  German  Nat.  Bank,  Star  Min.  Co.,  7  III.  App.  386,  holding 
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Implied  Authority  of  Attorney. —  In  cases  of  suits  actually  pending1 
an  attorney  has  power  to  bind  his  adult  client  *  by  a  stipulation 
that  one  suit  shall  abide  the  event  of  another  suit  in  which  his 

under  the  circumstances  that  a  party    cretionary  and  might  depend  on  ad 
so  stipulating  could   not  dismiss  the 
test  case;  Dil worth  v.  Curts,   139  111. 
508. 

Iowa.  —  Lockwood  v.  Black  Hawk 
County,  34  Iowa  235. 

Kansas.  —Southern  Kansas  R.  Co. 
v.  Pavey,  57  Kan.  521. 

Maine. — Cummings  v.  Smith,  50 
Me.  568. 

Minnesota.  —  Abbott  v.  Anheuser- 
Busch  Brewing  Assoc,  60  Minn.  266. 

Atississippi.  —  Hooker  v.  Levy,  (Miss. 
1895)  18  So.  Rep.  385. 

Missouri.  —  State  v.  Hannibal,  etc., 
R.  Co.,  34  Mo.  App.  591;  Camp  v. 
Schusier,  51  Mo.  App.  403;  Galbraith 
v.  Rogers,  45  Mo.  App.  324. 

New  York.  —  Riggs  v.  Commercial 
Mut.  Ins.  Co.,  125  N.  Y.  7;  Brown  v. 
Sprague,  5  Den.  (N.  Y.)545;  Honlahan 
v.  Sackett's  Harbor,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  24  How.  Pr.  (N. 
Y.)  155;  Mutual  Security  Ins.  Co.  v. 
Drummond,  (Supm.  Ct.  Spec.  T.)  3 
Code  Rep.  (N.  Y.)  143;  Otis  v.  Con- 
way, 114  N.  Y.  13;  Keogh  v.  Main,  52 
N.  Y.  Super.  Ct.  160. 

Pennsylvania.  —  Long's  Appeal,  92 
Pa.  St.  171. 

Texas.  —  Watrous  v.  McKie,  54  Tex. 

65. 

Vermont.  —  Sawyer  v.  Child,  68  Vt. 
360. 

United  States.  —  McNeill  v.  Andes, 
40  Fed.  Rep.  45. 

See  also  the  cases  cited  in  the  fol- 
lowing notes. 

A  Verbal  Disputed  Stipulation  is  not 
sufficient.  Borkheim  v.  North  British, 
etc.,  Ins.  Co.,  38  Cal.  623:  Dubois  v. 
Roosa,  3  Johns.  (N.  Y.)  145;  Willis  v. 
Sims,  (Tex.  Civ.  App.  1898)  47  S.  W. 
Rep.  55. 

If  the  Questions  Are  Entirely  Dissimilar 
and  there  is  no  connection  between 
the  suits,  the  stipulation  will  be  held 
void  as  a  mere  wager.  Sittings  v. 
Baker,  2  Ohio  St.  21. 


verse  equities  in  the  different  suits. 

Judgment  cannot  be  regularly  en- 
tered pursuant  to  a  stipulation  to 
abide  "final"  judgment  in  another 
action,  while  a  motion  for  a  new  trial 
is  pending  in  the  latter.  Gillmore  v. 
American  Cent.  Ins.  Co.,  65  Cal.  63. 
Or  an  appeal  from  the  judgment. 
Dean  v.  Marschall,  90  Hun  (N.  Y.)  335; 
Laney  v.  Rochester  R.  Co.,  81  Hun 
(N.  Y.)  346;  Herman  v.  Michel,  36  N. 
Y.  App.  Div.  127. 

In  Hodges  v.  Pingree,  108  Mass.  585, 
a  stipulation  "  to  abide  the  decision  " 
in  a  suit  in  equity  was  held  to  author- 
ize judgment  in  conformity  to  the 
verdict  of  a  jury  on  an  issue  in  the 
equity  suit  without  awaiting  the  final 
decree  in  that  suit. 

The  stipulation  is  usually  construed 
to  foreclose  all  questions  which  might 
have  been,  though  they  were  not,  pre- 
sented in  the  other  case.  St.  Joseph  v. 
Hax,  55  Mo.  App.  293. 

For  other  cases  construing  stipula- 
tions to  abide  the  event,  see  article 
Abiding  the  Event,  vol.  1,  pp.  55-57. 

Failure  of  Test. —  Where  the  other 
suit  fails  before  reaching  the  stage 
contemplated  by  the  parties  they  are 
remitted  to  their  respective  rights  prior 
to  the  stipulation.  Moore  v.  Martin, 
(Miss.  1895)  18  So.  Rep.  119,  where 
after  a  stipulation  to  abide  the  decision 
on  appeal  in  another  case  that  appeal 
was  dismissed  for  failure  to  file  a  bill 
of  exceptions  in  time.  See  also  Wat- 
rous v.  McKie,  54  Tex.  65. 

1.  Suit  Hot  Commenced.  —  "  An  attor- 
ney in  his  capacity  merely  as  such  has 
no  power  to  make  any  agreement  for 
his  client  before  a  suit  has  been  com- 
menced or  before  he  has  been  retained 
to  commence  one."  Stone  v.  Bank  of 
Commerce,  174  U.  S.  421,  reversing  88 
Fed.  Rep.  398. 

2.  The  Attorney  Employed  by  a  Guardian 
Ad  Litem  for   an   infant  cannot   bind 


Construction    and    Effect.  —  In    The  the  latter,  without  the  approval  of  the 

Buflalo,  Abb.  Adm.  483,  4  Fed.  Cas.  court,   by  a  stipulation  to  abide  the 

No.   2,110,  it  was  held  that  "  the  de-  event  of  another  suit.     Eidam  v.  Fin- 

cision  of  the  cause  "  by  which  the  par-  negan,   48   Minn.   53,   more  fully  set 

ties  stipulated  to  abide  was  not  to  be  forth  in  article  Abiding  the  Event, 

construed  as  relating  to  the  costs  of  vol.  1,  p.  55,  note  2.     See  also  McClure 

suit,  In  a  case  where  costs  were  dis-  v.  Fanning,  51  Mo.  109. 
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client  is  a  party  ■  and  which  involves  the  same  question.2 

The  Stipulation  Is  Enforced  by  Entering  Judgment  in  favor  of  the  party 
prevailing  in  the  other  suit,3  but  only  upon  notice  to  the  adverse 
party.4  The  judgment  in  the  test  case  cannot  be  pleaded  in  bar 
of  the  pending  suit.5 

Belief  from  Stipulation.  —  In  a  clear  case  of  mistake  or  for  other 
good  cause,  the  court  may  allow  a  party  to  recede  from  his  stip- 
ulation.6 

h  As  to  the  Law  Ruling  the  Case.  —  The  rule  of  law  for 
the  particular  case,  when  the  private  rights  of  the  parties  are 
alone  concerned,  may  be  changed  by  stipulation.7     But  questions 

1.  In  Scarritt  Furniture  Co  v.  Moscr,  Keens  v.  Robertson,  46  Neb.  837; 
48  Mo.  App.  543,  it  was  held  that  the  Malin  v.  Kinney,  Col.  &  C.  Cas.  (N. 
attorney  had  authority  to  agree  that  Y.)  19?,  1  Cai.  (N.  Y.)  117;  Tauziede  v. 
the  case  of  his  client  should  abide  the  Jurael,  138  N.  Y.  431;  Metropolitan 
event  of  another  involving  the  same  Concert  Garden  Co.  v.  Abbey,  49  N.  Y. 
question,  although  his  client  was  not  a  Super.  Ct.  294;  Hancock  v.  Winans,  20 
party  to  the  latter  suit  and  had  no  Tex.  320;  McNeill  v.  Andes,  40  Fed. 
power  to  interfere  in  its  prosecution  or  Rep.  45.  See  also  Mutual  Security  Ins. 
defense.  But  in  Stone  v.  Bank  of  Co.  v.  Drummond,  (Supm.  Ct.  Spec. 
Commerce,  174  U.  S.  412,  the  court  T.)  3  Code  Rep.  (N.  Y.)  143;  Keogh  v. 
said  "  there  might  perhaps  be  some  Main,  52  N.  Y.  Super.  Ct.  160;  Lock- 
doubt  about  the  correctness  of  "  that  wood  v.  Black  Hawk  County,  34  Iowa 
decision.  See  also  Eidam  v.  Finne-  235,  in  which  cases  the  court  refused 
gan,  48  Minn.  58.  to  relieve  the  party. 

2.  State  v.  Bradley,  45  Ark.  31;  North  7.  McGuire  v.  New  York  Cent.,  etc., 
Missouri  R.   Co.  v.  Stephens,  36  Mo.  R.  Co.,  6  Daly  (N.  Y  )  70. 

150;  Davis  v.  Hall,  90  Mo.  665;  Scar-  "  Parties  by  their  stipulations  may 

ritt  Furniture  Co.  v.   Moser,  48  Mo.  in  many  ways  make  the  law  for  any 

App.  543;  Schaeffer  v.  Siegel,  9   Mo.  legal    proceeding   to   which   they   are 

App.    594;    Gal  breath    v.    Rogers,    30  parties,   which   not  only  binds   them, 

Mo.  App.  401;  Stone  v.  Bank  of  Com-  but   which    the  courts  are   bound   to 

merce,    174  U.  S.  412.     See  also  Peo-  enforce."     Matter  of  New  York,  etc., 

pie  v.  Auburn,  85   Hun  (N.  Y.)  601;  R.  Co.,  98  N.  Y.  447.     See  also  Smith 

Lockwood  v.  Black  Hawk  County,  34  v.  Barnes,  (N.  Y.  Super.  Ct.  Gen.  T.) 

Iowa  235,   and    article    Abiding  the  9  Misc.  (N.  Y.)  370;  Hong  Kong,  etc.. 

Event,    vol.    1,    p.    54.      But  compare  Banking  Corp.  v.  Cooper,   114  N.  Y. 

Metropolitan   Concert  Garden   Co.  v.  395;  Matter  of  McCusker,  (Supm.  Ct. 

Abbey,  49  N.  Y.  Super.  Ct.  294.,  where  Spec.  T.)  23  Misc.  (N.  Y.)  449;  Sittig  v. 

a  doubt  wan  expressed.  Birkenstack,  35   Md.  273;    Baltimore, 

If  the  Cases  Do  Not  Involve  the  Same  etc.,   R.   Co.   v.  Resley,   14  Md.  442; 

Questions  of  law  and  fact  the  attorney  Blackburn    v.    Morton,    18   Ark.   384; 

has  no  implied  authority  to  make  the  Union  Drainage  Dist.  Number  One  v. 

stipulation.     Louisville   Trust  Co.   v.  O'Reilly,  34  111.  App.  298;  Graham  v. 

Stone,   88  Fed.  Rep.  407,  affirmed  174  Nowlin,  54  Ind.  389. 

U.  S.  429.  Compare  Graves  v.  Alsap,  1  Ariz.  274; 

3.  State  v.  Hannibal,  etc.,  R.  Co.,  34  Mitchell  v.  Cotton,  3  Fla.  134;  Wells 
Mo.  App.  591.  See  also  cases  cited  in  v.  Covenant  Mut.  Ben.  Assoc,  126  Mo. 
the  preceding  notes.  630,   the  latter  case   holding   that  an 

4.  Schaeffer  t/.  Siegel,  7  Mo.  App.  542,  agreement  that  the  plaintiff's  insuffi- 
9  Mo.  App.  594,  the  latter  case  holding,  cient  petition  was  sufficient  would  not 
however,  that  "  an  entry  of  the  cause  be  recognized.  Detroit  v.  Beckman,  34 
upon  the  motion  docket  of  the  trial  Mich.  125;  American  Ins.  Co.  v.  Reed, 
court  after  judgment  in  the  other  cause  40  Mich.  622. 

is  sufficient  notice."  It  was  said  in  Gittings  v.  Baker,  2 

5.  Jewett  v.  Cornforth,.  3  Me.  107.  Ohio  St.  21,  that  "  no  agreement 
See  also  Gittings  v.  Baker,  2  Ohio  St. 21.  would  be  valid  that  would  require  the 

6.  The  Hiram,  1  Wheal.  (U.  S.)44o;  c  mrt  to  change  the  rules  of  evidence." 
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of  public  interest  cannot  be  settled  for  the  court  by  agreement  of 
litigants.  * 

i.  For  Continuance  or  Discontinuance  —  (i)  For  Con- 
tinuance or  Postponement.  —  An  attorney  retained  to  manage  a 
cause  before  any  tribunal2  has  authority  to  apply  for  a  continu- 
ance or  postponement  of  the  trial  or  hearing,8  and  he  may  make 
an  agreement  to  effect  that  object  which  will  be  binding  upon 
his  client.4  Although  the  agreement  does  not  operate  as  a  con- 
tinuance without  the  sanction  of  the  court,5  ordinarily  the  court 

See  also  Holms  v.  Johnston,  12  Heisk.  sign  a  stipulation  for  a  continuance." 

(Tenn.)  155,  a  suit  to  enforce  a  vendor's  Nightingale  v.  Oregon  Cent.  R.  Co.,  2 

lien,   where  it  was  held  that  the  in-  Sawy.  (U.  S.)  338,  holding  also   that 

validity  of  the    contract    of  sale    by  neither  the  party  himself  nor  his  at. 

reason  of  an  insufficient  description  of  torney  in  fact  can  make  an  effectual 

the  land  to  satisfy  the  statute  of  frauds  agreement  for  continuance  so  long  as 

was  not  affected  by  a  stipulation  *'  that  the    attorney    on    the    record    is    not 

the  land  mentioned  is  sufficiently  de-  changed  or  discharged, 

scribed,  or  capable  of  sufficient  identi-  3.  Phillips  v.  Rounds,  33  Me.  358. 

fication,  and  the  question  to  be  decided  4.  Strong  v.  District  of  Columbia,  3 

by  the  court  is  upon  the  construction  MacArthur  (D.  C.)  499;  Council  Bluffs 

of  the  contract."  L.  &  T.  Co.  v.  Jennings,  81  Iowa  470: 

The  Benefit  of  a  Bole  of  Law  may  be  Phillips  v.  Rounds,  33  Me.  358,  where 

relinquished  by  stipulation.    See  supra,  the  court  said  "  this  power  was  recog- 

p.  607,  as  to  stipulations  contravening  nized  in  the  cases  of  Moore  v.  Bond,  18 

constiiutional  or  statutory  provisions.  Me.  142;  Washburn  v.  Mosely,  22  Me. 

Splitting    8ingle    Cause   of   Action. —  160,   and   Fales  v.   Goodhue,   25  Me. 

Where  a  debtor  stipulated  that  if  his  423;"  Kent  v.  Ricards,  3  Md.  Ch.  392; 

creditor  would  sue  upon  a  part  of  his  Butler  p.    Kitchen,   41   N.   J.  L    229; 

demand   and  if  he  recovered  thereon  Beardsley  v.  Pope,  88  Hun  (N.  Y.)  563; 

the  balance  should  be  paid,  it  was  held  Slinnard    v.    New   York  F.  Ins.  Co., 

that   the .  rule  of  law   as  to  splitting  (Supm.  Ct.  Spec.  T.)  1   How.  Pr.  (N. 

causes  of  action  being  designed  for  the  Y.)  169;  Kibler  v.  Com.,  94  Va.  804,  a 

benefit  of  the   debtor  could   thus   be  stipulation  by  counsel  for  the  defend- 

waived  by  him.     Mills  v.  Garrison,  3  ant  in  a  criminal  case  and  in  his  ab- 

Keyes  (N.  Y.)  40.  sence.     See  also  Norman  v.  Burns,  67 

Waiving  Lex  Fori.  —  The  court  may  Ala.  251;  Field  v.  Fowler,  62  Tex.  65; 

properly  conform   to  a  stipulation  of  Wielandv.  White,  109  Mass.  394;  Vail 

the  parties  that  the  defense  of  the  stat-  v.  Conant,  15  Vt.  320. 

ute  of  frauds  in  an  action  on  a  contract  A  Stipulation  by  the  Attorney  for  One 

shall  rest  upon  the  statute  of  the  state  of   Several  Parties  does  not  bind   the 

where  it  is  contended  that  the  contract  other   parties    not    assenting  thereto, 

was  made,  rather  than  the  statute  of  Larimore  v.  Bobb,  114  Mo.  446. 

the  slate  where  the  action  is  pending.  Stipulation  in  Excess  of  Authority. — 

Aid  rich  v.  Carpenter,  160  Mass.  166.  Where  members  of  the  bar  signed  an 

1.  As  to  Existence  or  Constitutionality  agreement,  solely  for  their  personal 
of  Statute.  —  Whether  a  general  law  is  convenience,  binding  themselves  not  to 
or  is  not  in  force  will  not  be  determined  try  any  of  their  causes  in  the  summer 
upon  a  stipulation  of  the  parties  alone,  months,  it  was  held  that  the  client  of 
Graves  v.  Alsap,  1  Ariz.  274;  Crumley  one  of  them  had  the  right  to  employ 
v.  Kansas  City,  etc.,  R.  Co.,  32  Mo.  other  counsel  and  bring  his  cause  to 
App.  505.  trial,  and  that  all  the  court  could  do 

11  It  is  not  competent  for  counsel  to  was  to  protect  the  other  party  from 

stipulate  the  unconstitutionality  of  a  surprise.     Roberto.  Commercial  Bank, 

law,"    Mouat    Lumber,    etc.,   Co.    v.  13  La.  Ann.  528. 

Freeman,  7  Colo.  App.  154;   nor  its  The  Court  May  Set  Aside  the  Stipulation 

constitutionality,  State   r.   Parkinson,  on   good   cause   shown.      McClure   v. 

5  Nev.  23.  Sheek,  68  Tex.  426. 

2.  "  An  Attorney  Who  Appears  Only  as  5.  See  article  Continuances,  vol.  4, 
Counsel  in  a  Case  is  not  authorized   to  p.  831. 
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should  not,  in  violation  of  the  stipulation,  force  a  trial  or  allow 
a  judgment  to  be  taken,1  nor  nonsuit  the  plaintiff,2  nor  dismiss 
the  suit  for  want  of  prosecution.8 

(2)  For  Dismissal  or  Discontinuance  —  Implied  Authority  of  Attorney. 
—  An  attorney  in  a  case  may,  without  special  authority  from  his 
client,  stipulate  for  a  dismissal  or  discontinuance.4 

Stipulation  Batified.  —  A  fortiori  the  stipulation  is  binding  upon  a 
client  who  has  expressly  assented  thereto.5 

Stipulation  by  Party  Himielf.  —  A  party  may  make  a  valid  stipula- 
tion to  dismiss  or  discontinue  his  suit  without  the  knowledge  or 
against  the  consent  of  his  attorney.6 

1.  Strong  v.  District  of  Columbia,  3  Wash.  Ter.  247.  See  also  Ball  v.  State 
Mac  Arthur  (D.  C.)  499;  Travelers'  Ins.  Bank,  8  Ala.  599;  Monson  v.  Hawley, 
Co.  v.  Arant,  (Tex.  Civ.  App.  1897)  40  30  Conn.  54;  Willard  v.  A.  Siegel  Gas- 
S.  W.  Rep.  853;  Standard  Granite  Co.  Fixture  Co.,  47  Mo.  App.  5;  Vail  v. 
Quarries  v.  Aikey,  67  Vt.  116.  Conant,    15   Vt.   320;    Nightingale  v. 

Judgment  Will  Be  Beversed  if  rendered  Oregon  Cent.  R.  Co.,  2  Sawy.  (U.  S.) 

on  a  trial  in  the  absence  of  a  party  re-  338.     Compare  Smith  v.  Dixon,  3  Met. 

lying  upon  the  agreement.     McBride  (Ky.)  438. 

v.  Settles,  (Tex.  App.  1890)  16  S.  W.  An   Attorney   Who  Only   Appears  at 

Rep.  422;  Denver,  etc.,  R.  Co.  v.  Rob-  Counsel  has  no.   implied    authority  to 

erts,  7  Colo.  App.  290;  Heath  v.  Tay-  stipulate  for  a  discontinuance.     Night- 

lor,  (Supm.  Ct.  Spec.  T.)  2  How.  Pr.  ingale  v.  Oregon  Cent.  R.  Co.,  2  Sawy. 

(N.  Y.)  121.     See  also  Hooker  v.  Levy,  (U.  S.)  338. 

(Miss.  1895)  18  So.  Rep.  385.  Compare  A  Prosecuting  Attorney  whose  author- 
Bird  well  v.  Cox,  18  Tex.  535.  ity  to  dismiss  a  criminal  prosecution  is 

Judgment  by  Default  taken  in  viola-  regulated  and  circumscribed  by  stat- 

tion  of  a  written  agreement  should  be  ute,  cannot  bind  the  state  by  his  agree- 

set    aside    when    the     agreement    is  ment  for  a  dismissal  in  a  manner  differ- 

brought  to  the  attention  of  the  court,  ent   from   that   prescribed  by  statute. 

Travelers'  Ins.  Co.  v.  Arant,  (Tex.  Civ.  Fleming  v.  State,  28  Tex.  App.  234. 

App.  1897)40  S.  W.  Rep.  853;  Canada  Dismissal  on  the  Merits.  —  The  attorney 

Settlers   L.   &  T.    Co.   v.  Murray,  20  has  no  implied  authority  to  agree  to 

Wash.     656.       Compare     Donnelly    v.  the    entry  of    a    decree    of  dismissal 

Clark,  6  Mont.  135,  holding  that  a  con-  determining  the  rights  of  the  parties 

ditional  agreement  of  compromise  was  to  the  action.      Jubilee  Placer  Co.  p. 

no  ground  for  setting  aside  a  judgment  Hossfeld,  20  Mont.  234. 

rendered  against  a  party  in  his  absence  Barring  Another  Aotion. — An  attorney 

after  he  had  failed  to  perform  the  con-  for  the  defendant  in  an  action  for  slan- 

ditions.  der  has  no  implied  authority  to  stipu- 

Oral  Stipulation.  —  As  to  the  effect  of  late  that  its  dismissal  shall  be  a  bar  to 

a  stipulation  not  in  writing,  see  cases  an   action   for  malicious  prosecution, 

cited  infra,  III.  4.  b.  (2),  in  the  note  to  Marbourg  v.  Smith,  n  Kan.  554. 

that  part  of  the  text   which  declares  5.  Albee  v.   Hay  den,  25  Minn.  267, 

that  the  court  will  not  permit  a  party  to  Livesley  v.  Pier,   11   Wash.  268.     See 

be  misled,  etc.,  by  an  oral  stipulation,  also  Kinsley  v.  Norris,  62  N.  H.  652. 

2.  Stinnardv.  New  York  F.  Ins.  Co.,  6.  Mosely  v.  Jamison,  71  Miss.  456; 
(Supm.  Ct.  Spec.  T.)  1  How.  Pr.  (N.  Clement  v.  State,  2  Shannon  Tenn. 
Y.)  169;  Harris  v.  Ensign,  (Supm.  Ct.  Cas.  251;  Sullivan  v.  Bruhling,  70 
Spec.  T.)  1  How.  Pr.  (N.  Y.)  103.  See  Wis.  388;  Dolloflf  v.  Curran,  59  Wis. 
also  Shadwick  v.  Phillips,  Col.  &  C.  332;  Courtney  v.  McGavock,  23  Wis. 
Cas.  (N.  Y.)  471.  619.      See  also  McBratney  v.   Rome, 

3.  Builer  v.  Kitchen,  41  N.  J.  L.  229.  etc.,   R.  Co..  87  N.  Y.  467;  Avery  v. 

4.  McLeran  v.  McNamara,  55  Cal.  Avery,  (Supm.  Ct.  Spec.  T.)  5  Misc. 
50S;  Paxton  v.  Cobb,  2  La.  137,  an  ex-  (N.  Y.)  75:  Levis  v.  Burke,  51  Hun  (N. 
cellent  case  on  this  point;  Davis  v,  Y.)  7T;  Pilger  v,  Gou,  (N.  Y.  Super. 
Hall,  90  Mo.  659;  Gaillard  v.  Smart,  6  Ct.  Spec.  T.)  21  How.  Pr.  (N.  Y.)  155. 
Cow.  (N.  Y.) 386;  Simpson  v.  Brown,  1  Contra,    Board  of  Com'rs  of   Funded 
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Construction  of  Stipulation.  —  Terms  and  conditions  in  the  stipula- 
tion will  be  construed  fairly  and  reasonably  *  and  in  the  light  of 
the  surrounding  circumstances.*  A  stipulation  for  a  discontinu- 
ance entered  into  after  judgment,  includes  by  consequence  the 
vacation  of  the  judgment.3  A  stipulation  for  dismissal  does  not 
ordinarily  authorize  a  judgment  that  will  bar  another  action.4 

Enforcement  of  Stipulation.  —  The  court  will  on  application  enter  an 
order  pursuant  to  the  stipulation*  or  vacate  a  judgment  inadver- 
tently rendered  in  violation  thereof;6  and  judgment  rendered 
after  overruling  a  motion  to  dismiss  based  upon  a  valid  stipula- 
tion will  be  reversed.7  A  lost  stipulation  may  be  enforced  by  a 
suit  for  specific  performance.8 

Belief  from  Stipulation.  —  An  improvident  stipulation  may  be  set 
aside  in  furtherance  of  justice,9  and  proper  relief  will  be  granted 
against  a  stipulation  obtained  by  fraud  even  after  judgment  of 
discontinuance  entered  pursuant  thereto.10 

J.  Against  Abatement  by  Death.  —  A  stipulation  that  an 
action  shall  not  abate  in  case  of  the  death  of  a  party  is  valid  and 
enforceable,11  and  one  which  the  attorney  has  implied  authority  to 

Debt  v.  Younger,  29  Cal.  147;  Jackson  Connell,  99  Ga.  314;  Hutchings  v. 
v.  Cole,  81  Mich.  440.  See  also  White  Buck,  32  Me.  277;  Blanchard  v.  Ferti- 
le Hyatt,  40  I  rid.  385.  nand,  132  Mass.  391,  holding  that  the 
See  further  as  to  discontinuance  by  order  cannot  be  stricken  off  at  a  subse- 
a  party  without  the  consent  of  his  at-  quent  term;  Kittridge  v.  Toledo,  etc.. 
torney,  article  Dismissal,  Discontinu-  Ri  Co.,  53  Mich.  354;  Rogers  v.  Rog- 
ance,  and  Nonsuit,  vol.  6,  pp.  855,  ers,4Paige(N.  Y.)5i6;  Levis  v.  Burke, 
856,  956.  51  Hun  (N.  Y.)  71;  Wilkins  v.  Burr,  6 
A  Party  Who  Has  Transferred  His  In-  Binn.  (Pa.)  389;  and  article  Dismissal, 
terett  cannoi  dismiss  the  suit  to  the  Discontinuance,  and  Nonsuit,  vol.  6, 
prejudice  of  his  assignee.     Walker  v.  p.  955. 

Fell ,  54  Cal.  386.  The  Court  May  Enter  a  Conditional  Bis- 
One  of  Several  Plaintiffs  cannot  bind  eontinuanoe  pursuant  to  stipulation,  and 
the  other  by  an  agreement  for  discon-  has  jurisdiction  afterwards  to  enforce 
tinuance.  Midland  R.  Co.  v.  Island  the  condition.  Harlem  Bridge,  etc., 
Coal  Co.,  126  Ind.  384  R.  Co.  v.  Westchester,  143   N.  Y.  59. 

1.  Jones  v.  Kimbro,  6  Humph.  (Tenn.)  reversing  76  Hun  (N.  Y.)  286. 

319.  6.  See  Deen  v.  Milne,  113  N.  Y.  303. 

2.  Christy  v.  Chicago,  etc.,  R.  Co.,  7.  Toupin  v.  Gargnier,  12  111.  79. 
70  Mo.  App.  43;  Warneld  v.  Gordon,  See  also  Peoria,  etc.,  R.  Co.  z:  Barton, 
(Miss.  1898)  23  So.  Rep.  520;  Wakely  38  111.  App.  469. 

v.  Delaplaine,  15  Wis.  558.     See  also        8.  Deen  i\  Milne,  113  N.  Y.  303.    See 
infra,  IV.  Construction  of  Stipulations.      generally  article  Lost  Instruments  and 

3.  Deen  v.  Milne,  113  N.  Y.  303.     See    Records,  vol.  13,  p.  349. 

also   Loeb  v.   Willis,   100  N.  Y.  231;  9.  Van  Nuys  v.  Titsworth,  57  Hun 

Herapy  v.  Griess,  30  N.  Y.  App.  Div.  (N.  Y.)  5.     See  also  infra,  VI.  Relief 

434;  Wakely  v.  Delaplaine,  15  Wis.  554.  from  Stipulations. 

4.  Rolfe  v.  Burlington,  etc.,  R.  Co.,  10.  Powell  v.  Turner,  139  Mass.  97, 
39  Minn.  398,  holding  that  the  stipula-  Compare  Blanchard  v.  Ferdinand,  132 
tion  was  not  equivalent  to  the  technical  Mass.  389;  Eastman  v.  St.  Anthony 
retraxit  of  the  common  law.  Falls  Water-Power  Co.,  17  Minn.  48; 

6.  McLeran   v.    McNamara,  55  Cal.  Robinson  v.  Bobb,  139  Mo.  346. 

508;    Rogers  v.  Greenwood,   14  Minn.  11.  McGui re  v.  New  York  Cent.,  etc., 

333;  Gaillard  v.  Smart,  6  Cow.  (N.  Y.)  R.  Co.,  6  Daly  (N.  Y.)  70.     See   also 

385;    Jones    v.     Kimbro,    6    Humph,  the  next  note,  and  article  Death,  vol. 

(Tenn.)  319.     See  also  Martin  v.  Mc-  5,  p.  846. 
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make  as  a  condition  of  a  continuance.1 

k.  For  Removal  of  Cause  or  Change  of  Venue.  —  Stipu- 
lations consenting  to  the  removal  of  a  cause  from  a  state  to  a 
federal  court  or  from  one  state  court  to  another  *  or  for  a  change 
of  venue*  have  been  discussed  in  preceding  articles. 

/.  Stipulations  Made  as  Conditions  of  Relief.  —  A  stipu- 
lation made  by  way  of  submission  to  terms  which  the  court  has 
properly  imposed  as  a  condition  to  the  granting  of  an  application 
for  relief  is  as  valid  as  any  other,4  and  an  attorney  has  implied 
authority  to  bind  his  client  by  stipulations  consenting  to  such 
terms  as  the  court  may  thus  lawfully  impose.* 

tn.  As  to  Pleadings  and  Issues  —  Ai  to  Pleadings.  —  Stipula- 
tions waiving  objection  for  defects  in  the  pleading*  or  in  respect 
of  parties  to  the  action,7  waiving  the  necessity  of  a  demand  as  a 
condition  precedent  to  the  requirement  of  a  bill  of  particulars,8 
providing  for  an  amendment  of  the  pleadings  *  or  an  abandonment 

1.  Cox  v.  New  York  Cent.,  etc.,  R.  Banghart  v.  Flummerfelt,  43  N.  J.  L. 

Co.,  63  N.  Y.  414.  28;    Fletcher   v.    Massachusetts   Ben. 

But  the  attorney  has  no  authority  in  L.  Assoc,  78  Hun  (N.  Y.)  311;  Reich 
this  behalf  after  the  suit  has  actually  v.  Cochran,  74  Hun  (N.  Y.)  551;  Wat- 
abated.  Mundt  v.  Glokner,  (Supm.  son  v.  Church,  3  Hun  (N.  Y.)  80; 
Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  63.  Schlussel  v.  Willett,  34  Barb.  (N.  Y.) 

9.  See  article  Removal  of  Causes,  615. 
vol.  18,  pp.  302,  419.  Construction   of   Stipulation.  —  After 

8.  See  article  Change    op    Venue,  stipulating  that  "  the  complaint  is  in 

vol.  4,  pp.  455,  456.  proper  form  "  the  defendant  cannot  be 

4.  State  v.  Olds,  106  Iowa  no;  allowed  to  demur  on  the  ground  that 
Ynguanzo  v.  Salomon,  3  Daly  (N.  Y.)  il  does  not  slate  facts  sufficient  to  con- 
153;  McGuire  v.  New  York,  Cent.,  slitute  a  cause  of  action,  and  it  is 
etc.,  R.  Co.,  6  Daly  (N.  Y.)  70;  Sperry  erroneous  for  the  court  to  dismiss  the 
v.  Hillman,  (C.  PI.  Gen.  T.)  13  N.  Y.  complaint  on  account  of  such  defect. 
Supp.  271;  Hine  v.  New  York  El.  R.  Fletcher  v.  Massachusetts  Ben.  L. 
Co.,  149  N   Y.  155;  McNeill  v.  Andes,  Assoc,  78  Hun  (N.  Y.)  311. 

40  Fed.  Rep.   45.     See  also  Wells  v.  A  stipulation  "  to  try  the  merits  of 

iackson  Iron  Mfg.  Co.,  48  N.  H.  491;  the  case,  irrespective  of  the  pleadings 

fetropolitan  Concert   Garden  Co.  v.  and  issue  joined,"  in  an  action  at  law 

Abbey,  49  N.  Y.  Super.  Ct.  294;  Langley  was  construed  to  be  a  waiver  of  form 

v.  Oxford,  1  M.  &  W.  508.  alone,  and  not  a  relinquishment  of  ob- 

5.  Cox  v.  New  York  Cent.,  etc.,  R.  jectton  that  the  plaintiff  could  not  re- 
Co.,  63  N.  Y.  414;  Tiffany  v.  Lord,  cover  in  a  court  of  law  in  any  form  of 
(Supm.  Ct.  Gen.  T.)  40  How.  Pr.  (N.  suit  Banghart  z\  Flummerfelt,  43  N. 
Y.)48i.  J.  L.  28. 

8.  Donner  v.    Palmer,   51  Cal.  629;  7.  Fletcher  v.  Massachusetts  Ben.  L. 

Patterson   v.  Ely,  19  Cal.  28.  holding,  Assoc,  78  Hun  (N.  Y.)  311;  Hughes 

however,  that  a  mere  oral  and  disputed  v.  Watson,   10  Ohio  127,  a  waiver  of 

stipulation   was  insufficient;    West  v.  misjoinder;  Punchard  v.  Delk,  55  Tex. 

Berry,  98  Ga.  402,  allowing  an  unveri-  304,  a  waiver  of  misjoinder,  reaffirmed 

fied  answer  to  be  used  as  evidence;  in  Delk  v.  Punchard,  64  Tex.  360. 

Miller  v.   McManis,  57  III.   126,  after  8.  Tuttle  v.  Wilson,  42  Minn.  233. 

demurrer  filed;  McElwaine  v.  Hosey,  9.  Coler   v.  Santa  Fe  County,  6  N. 

135  Ind.  481;  Goodenow  v.  Foster,  108  Mex.  88,   holding  that    "  it   was   not 

Iowa  508;  Worsham  v.  McLeod,  (Miss,  necessary  to  interline  or  recopy   the 

1891}  11  So.  Rep.  107;  All  port  v.  Kel-  declaration    so    as     to    embrace    the 

ley,  2  Mont.  343,  where  a  stipulation  amendments;"    Devlin  v.  New  York, 

for  trial  on  the  general  denial  in  the  (C.  PI.  Spec.  T  )  15  Abb.  Pr.  N.  S.  (N. 

answer  was  held   to  be   a  waiver  of  Y.)3i;  Deyo  c.  Morss,  144  N.  Y.  216; 

any  defect  in  the  form  of  the  denial;  Toop  v.  New  York,  (C.  PI.  Gen.  T.)  36 
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of  part  of  the  plaintiff's  claim,1  waiving  service  of  a  copy  of  an 
amended  pleading,*  waiving  a  further  answer  to  an  amended  com- 
plaint,3 to  plead  within  a  stated  time,4  extending  the  time  to 
answer  or  plead,5  that  a  demurrer  may  be  overruled  and  the 
defendant  allowed  to  answer,6  waiving  irregularity  in  proceedings 
to  compel  an  answer,7  permitting  the  withdrawal  of  pleadings  and 
the  substitution  of  others,8  allowing  a  defense  to  be  set  up  which 
would  not  otherwise  be  permissible,9  allowing  the  introduction  of 
evidence  on  the  merits  without  reference  to  the  pieadings  on  file  1D 
or  evidence  of  special  defenses  without  specially  pleading  them,11 
providing  for  a  hearing  or  submission  on  the  plaintiff's  pleading 
and  the  proofs  without  an  answer x%  or  on  a  statement  of  facts 
without  formal  pleadings,13  for  a  trial  on  the  merits  without  a  res- 
toration of  lost  pleadings,14  authorizing  a  broader  relief  than  the 

N.  Y.  St.  Rep.  724;  Johnson  v.  Chaf  did  not  state  facts  sufficient  to  consti- 

fant,  1  Binn.  (Pa.)  75.     See  also  Stewart  tute  a  cause  of  action. 

v.  Cooley,  23  Minn.  351:  Mertens  v.  7.  People  v.  Boyd,  2  Edw.  (N.  Y.) 

Roche,  3Q  N.  Y.  App.  Div.  398.     But  516. 

compare  Wilson  v.  King,  23  N.  J.  Eq.  8.  Franklin  v.  National  Ins.  Co.,  43 

150.  Mo.  491. 

The  Stipulation  Should  Be  in  Writing.  9.  Henderson  v.  Merritt,  38  Ga.  232. 

—  Starr  Cash,   etc.,   Co.  v.  Starr,  69  10.  Miller  v.  McManis,  57  111.  126. 

Conn.  445,  holding  that  "  amendments  11.  Alta  Silver  Min.  Co.  v . Alta  Placer 

of    pleadings    can  only  be   made   in  Min.  Co.,  78  Cal.  629;  Murto  v.  Mc- 

writing."     See  also  Augusta,  etc.,  R.  Knight,  28  111.  App.  238;  Whitehouse 

Co.  v.  Lark,  97  Ga.  800.  v.    Halstead,  90  III.   95;    Woddrop  v. 

1.  Broward  v.  Roche,  21  Fla.  465.  Thacher,   117  Pa.  St.  340:  Mutual  L. 

9.  Greenlee  v.  McDowell,  4  I  red.  Eq.  Ins.  Co.  v.  Harris,  97  U.  S.  331,  where 

(N.  Car.)  481.  the  court  remarked  that  "of  course 

8.  Lilianthal  v.  Levy,  4  N.  Y.  App.  this  agreement  did  not  mean  that  an 

Div.  90,  holding  that  the  stipulation  offer  of  evidence  might  be  made  that 

did  not  prevent  the  defendant  from  could  have  no  legitimate  bearing  upon 

serving  another  answer  if  he  desired  a  proper  decision  of  the  case,  and  that 

to  do  so.  such   evidence   should   be   received." 

4.  Welsh  v.  Blackwell,   14  N.  J.  L.  See  also  Roy  v.  O'Connor,  5  Ark.  252, 

344.  a  waiver  of  statutory  notice  of  a  set-off. 

i.  Crane  v.  Crane,  121  Cal.  99;  John-  Ackerman  v.  Cobb  Lime  Co.,  51  Hun 

son  v.  Sweeney,  95  Cal.  304;  Huart  v.  (N.  Y.)  310. 

Goyeneche,  56  Cal.  429;  Woodward  v.  Construction  of  Stipulation. —  A  stipu- 

Backus,  20  Cal.  137;   Tecumseh  Nat.  lation  "that  the  defendant  be  permitted 

Bank  v.  Harmon,  48  Neb.  222;  Patti-  to  have  all  competent  defenses  under 

son  v.  O'Connor,  23  Hun  (N.  Y.)  307;  the  general  denial,"  was  construed  to 

Van  Zandt  v.  Van  Zandl,  (Supm.  Ct.)  embrace  only   such  defenses  as  were 

23  Abb.  N.  Cas.  (N.  Y.)  328;  McCor-  competent  in   bar,  and  not  to  author- 

mick  v,  Fullerton,  (Supm.  Ct.  Spec.  T.)  ize  a  defense  in  abatement  for  a  defect 

2    How.    Pr.   (N.   Y.)   159;   Lackey  v.  of  parties  plaintiff   not  appearing  on 

Vanderbilt,   (Supm.    Ct.    Spec.    T.)  10  the  face  of  the  complaint.     Moore  v. 

How.    Pr.    (N.    Y.)    155;    Braisted   v.  Harmon,  142  Ind.  555. 

Johnson,  5  Sandf.  (N.  Y.)  671;  Steele  18.  Wilson  v.  Spring  64 111.  14;  Hart- 

v.  Moss,  69  Wis.  496;  Maxwell  v.  Jar-  lep  v.  Cole,   101    Ind.   458.     See  also 

vis,  14  Wis.  506.     See  also  Harmon  v.  Gray  v.  Kimball,  42  Me.  299. 

Handlin,  1  Overt.  (Tenn.)  434.  13.  Yakima  Water,  etc.,  Co.  v.  Hath- 

6.  Hitchcock  v.   C  ruthers,  82  Cal.  away,  18  Wash.  377. 
523,  holding  that  the  stipulation  did  14.  Cook  v.  Allen,  67  N.  Y.  578,  hold- 
not  estop    the  defendant  from   after-  ing  that  any  defect  or  insufficiency  of 
wards  contending  that  the  complaint  the  pleadings  was  waived. 
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pleadings  alone  would  sustain,1  —  are  valid  and  will  be  enforced  by 
the  courts. 

Aa  to  Issues.  —  Litigants  are  at  liberty  to  prescribe  the  issues  to 
be  tried9  and  modify  or  limit  the  issues  made  or  to  be  made  by 

the  pleadings,3  or  to  waive  the  issues  made  by  the  pleadings  on 
file  and  stipulate  for  a  trial  on  the  merits  regardless  of  such 
issues.4 

Implied  and  Exclusive  Authority  of  Attorney!.  —  The  attorney  of  record 
has  implied  authority  to  bind  his  client  by  stipulations  concern - 

1.  McElwaine  v.  Hosey,  135  Ind.  481.  Colorado.  —  Kendall    v.    San    Juan 

See  also  Grete  v.  Knolt,  2  Idaho  18;  Silver  Min.  Co.,  9  Colo.  349. 

Maas  v.  McEntegart,  (Supm.  Ct.  App.  Indiana.  —  People's  Mut.  Ben.  Soc. 

T.)  21   Misc.  (N.  Y.)  462;    Horton  v.  v.  McKay,  141  Ind.  415. 

Baptist  Church,  etc.,  34  Vl.  309,  where  Massachusetts. — Leonard  v.  White, 

a   written    agreement  of  compromise  5  Allen  (Mass.)  177. 

was  filed  and  the  court  treated  it  as  Minnesota.  —  Welsh    v.   Cooley,   44 

tantamount  to  an  amendment  of  the  Minn.  446. 

answer  on  file.     See  also  article  De-  Missouri.  —  Fahy    v.    Gordon,    133 

crkes.  vol.  5,  p.  962.  Mo.  414;  Elliott  v.  Rosenberg,  17  Mo. 

9.  Scarf  v.  Aldrich.  97  Cal.  360;  Wolf  App.  667;  Hammontree  v.  Huber,  39 

v.   Illinois    Nat.    Bank,    178    111.    85,  Mo.  App.  326;  Adlerv.  Wagner,  47  Mo. 

Bloom  ft  eld  R.  Co.  v.   Van  Slike,  107  App.   25;    Hannah  v.  Baylor,  27  Mo. 

Ind.  480;  Bingham  v.  Winona  County,  App.  302. 

6  Minn.  136;  Robinson?.  Belt,  (Indian  Montana.  —  See  Johnson  v.  Curtis,  21 

Ter.  1899)  51  S.  W.  Rep.  975;  Milbank  Mont.  199. 

v.   Jones,   60  N.   Y.    Super.    Ct.    259;  Nevada. — In  re  Foley,  (Nev.  1898) 

Com.  v.   Pittsburg  Illuminating  Co.,  52  Pac.  Rep.  649. 

180  Pa.  St.  578;  Fursht  v.  Overdeer,  3  New  York.  —  Hong  Kong,  etc.,  Bank- 

W.  &  S.  (Pa.)  470;  Randall   v.   Burk  ing  Corp.  v.  Cooper,  114  N.  Y.  388; 

Tp.,  4  S.  Dak.  337;  Porter  v.  Holt,  73  Bleakley  v.  Sullivan,   140  N.  Y.  181. 

Tex.  447.     See  also  Sidener  v.  Essex.  See  also  Lunney  v.  New  York,  14  N.  Y. 

22    Ind.    201;    Menominee    v.    S.    K.  Wkly.  Dig.  140;  Filch  v.   Armour,  59 

Martin   Lumber  Co.,  119   Mich.  201;  N.  Y.  Super.  Ct.  413;   Atlantic   Nat. 

Parker  v.  Broadbent,  134  Pa.  St.  322;  Bank  v.  Franklin,  55  N.  Y.  235. 

Taylor  v.  Brown,  8  Tex.    Civ.    App.  Pennsylvania.  —  Heilner  v.    Battin, 

261;  McCormack  v.   Phillips,  4  Dak.  27  Pa.  St.  517. 

532;  Barnd  v.  Hunt,  32  Neb.  116.    And  South  Dakota.  7- See  Randall  v.  Burk 

compare  Holms  v.  Johnston,  12  Heisk.  Tp.,  11  S.  Dak.  40. 

(Tenn.)  155;  Union  Coal  Co.  v.  La  Salle,  Texas.  —  Cushnig    v.   Smith,   (Tex. 

136  III.  119.  1889)  12  S.  W.  Rep.  19;  White  v.  Mc- 

"  When  the  parties,   upon  full  de-  Farlin,  77  Tex.  5<p6;  Freeman  v.  Mc- 

liberation     and     consideration,    have  Aninch,  6  Tex.  Civ.  App.  644;  Taylor 

formally  agreed  in   writing  that  such  v.  Brown,  8  Tex.  Civ.  App.  261.     See 

and  such  an  J  no  other  shall  be  the  is-  also  Yaws  v.  Jones,  (Tex.  1892)  19  S. 

sue,  a  court  has  no  right  to  annul  the  W.  Rep.  443;  Smith  v.  Leach,  70  Tex. 

agreement,  on  the  suggestion  or  proof  493;  Milburn  Wagon  Co.  v.  Kennedy, 

that  the  party  has  waived  rights  that  75    Tex.    212;    Carley   v.    Parton,    75 

might     be     advantageous     to    him."  Tex.  98. 

Bingham  v.  Winona  County,  6  Minn.  On  a  Hew  Trial  the  party  will  not  be 

136.  bound  by  his  stipulation  on  a  former 

Construction     of     Stipulation.  —  An  trial  restricting  the  issues  if  new  issues 

agreement  as  to  the  issues  was  held  are  presented  on  the  new  trial.     Mur- 

not  to  be  a  waiver  of  objection  to  the  phy  v.  Gillum,  2  Mo.  App.  Rep.  505. 

sufficiency  of  the  plaintiff's  pleading.  See  also  Mills  v.  Bills,  97  Iowa  684. 

Wells  v.  Covenant  Mut.  Ben.  Assoc,  Contra  where  no  new  issues  are  made. 

126  Mo.  630.  Hammontree  v.   Huber,  39  Mo.  App. 

3.  California.  —  Ward    v.    Clay,   82  326. 

Cal.  508;  Taylor  v.  Randall,  5  Cal.  79;  4.  Roy    v.   O'Connor,   5    Ark.   252; 

King  v.  Ponton,  82  Cal.  420.  Miller  v.  McManis,  57  111.  126. 
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ing  the  pleadings  and  issues,1  and  generally  the  client  himself 
cannot  make  a  valid  stipulation  in  that  regard  without  the  knowl- 
edge or  consent  of  his  attorney  of  record.2 

n.  As  TO  THE  Evidence  —  (i)  Implied  Authority  of  Attorney. 

—  An  attorney  of  record  having  the  management  of  the  cause  s 
is  clothed  with  ample  authority  to  bind  his  client  by  a  formal 
admission  of  facts  in  order  to  dispense  with  proof  thereof.4  He 
may  also,  without  specific  authority  therefor,  make  a  valid  stipu- 

1.  Bingham    v.    Winona  County,  6    v.   Pratt,  15  Mich.   184;   Crawford  v. 
Minn.  136;  Hanson  v.  Hoitt,  14  N.  H.     Molitor,  23  Mich.  341. 

56;  Milbank  v.  Jones,  60  N.  Y.  Super.  4.  Alabama,  —  Starke   v.   Kenan,  n 

Ct.    259;    Van   Zandt    v.   Van   Zandt,  Ala.    818;  Holman  v.   Norfolk  Bank, 

(Supm.  Ct.)  23  Abb.  N.  Cas.  (N.  Y.)  12  Ala.  369;  Montgomery  v.  Givhan, 

328;    Greenlee   v.  McDowell,   4  Ired.  24  Ala.  568;  Prestwood  v.  Watson,  in 

Eq.  (N.  Car.)  481.     See  also  Bray  v.  Ala.  607. 

Doheny,  39  Minn.  355,  and  the   next  California.  —  Ward  v.  Clay,  82  Cal. 

note.     Compare  Herbert  v.  Lawrence,  508. 

(C.  PI.  Spec.  T.)  21  Civ.  Pro.  (N.  Y.)  Illinois  —  Wilson  v.  Spring,  64  III. 

336,  holding  that  an  attorney  had  no  14;  Culver  v.  Cougle,  165  111.  417. 

implied  authority  to  withdraw  an  an-  Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v. 

swer  when  the  result  would  virtually  Rooker,   13   Ind.  App.  600;    Hays   v. 

be  a  confession  of  judgment.  Hynds,  28  Ind. 532;  Garrigan  v.  Dickey, 

Counsel  in  Charge  of  a  Trial  may  make  1  Ind.  App.  421. 

a  valid  stipulation  for  an  amendment  Kansas.  —  Central     Branch     Union 

of  the  pleadings  on  the  trial  without  Pac.    R.   Co.  v.    Shoup,  28  Kan.  394; 

the  knowledge  of  the  attorneyof  record.  Lindley  v.  Atchison,  etc.,  R.  Co.,  47 

Devlin  v.  New  York,  (C.  PI.  Spec.  T.)  Kan.  432. 

15  Abb.  Pr.  N.  S.  (N   Y.)  31.  Kentucky.  —  Talbot  v.  McGee,  4  T. 

2.  Wylie  v.  Sierra  Gold  Co.,  120  Cal.  B.  Mon.  (Ky.)  377. 

485;  Bonnineld  v.  Thorp,  71  Fed.  Rep.  Louisiana.  —  Municipality  No.   2  v. 

924.     Contra^  Braisted    v.   Johnson,  5  Orleans  Cotton  Press,  18  La.  122,  hold- 

Sandf  (N.  Y.)  671,  holding  that  a  rule  ing   that  a  municipal    corporation   is 

of  court  therein  cited  recognized  a  stipu-  bound,   like  a  private  individual,  by 

lation  signed  by  a  party  as  equally  bind-  the  stipulation  of  the  attorney, 

ing  with  one  signed  by  his  attorney.  Maryland. — Farmers  Bankr.  Sprigg, 

S.  Limited    Retainer.  —  An    attorney  11  Md.  389. 

retained  merely  to  attend  the  taking  of  -Massachusetts.  —  Lewis   v.    Sumner, 

a  deposition  has  no  implied  authority  13  Met.  (Mass.)  269. 

to  waive  objections  to  its  admission  in  Minnesota.  —  Bingham    v.    Winona 

evidence  on  the  ground  that  the  lesti-  County.  6  Minn.  136. 

mony  is  not  within  the  issues.     Mc-  Afissouri.  —  Moling  v.   Barnard,   65 

Clurg  v.  Willard,  5  Watts  (Pa.)  275.  Mo.  App.  600. 

Delegation  of  Authority.  —  Without  a  New  Hampshire.  —  Page  v.  Brewster, 

direction   from  his  client  an  attorney  54  N.  H    184,  58  N.  H.    126;  Bryant's 

cannot  delegate  his  authority  toanother  Case,  24  N.  H.  153;  Alton  v.  Gilman- 

attorney  so  as  to  enable  the  latter  to  ton,  2  N.  H.  520. 

bind   the  client   by   an   admission   of  New    York.  —  King    v.    Masonic   L. 

facts.     Crotty  v.  Eagle.  35  W.  Va.  143,  Assoc,  87  Hun  (N.  Y.)  591;  Brewster 

Exelusi venose  of  Attorney's  Authority,  v.  Manning,  6  Hun  (N.  Y.)  530.     See 

—  A  stipulation  by  a  party  concerning  also  Van  Aernam  v.  Bleistein,  102  N. 
the  taking  of  testimony,  made  without  Y.  355. 

the  knowledge  or  consent  of  his  attor-  Ohio.  —  Garrett  v.  Hanshue,  53  Ohio 

ney  of  record,  has  been  held  invalid.  St.  482. 

Earhart  v.  U.  S.,  30  Ct.  CI.  343-  Rhode  Island.  —  Wilbur    v.    Wilbur, 

The  Relator  in  a  Quo  Warranto  Pro-  18  R.  I.  654. 

oeeding  is  not  authorized  to  sign  ad-  Texas.  —  Strippelmann  v.  Clark,  11 

missions  of  fact  on   the   part   of   the  Tex.  296. 

people;  only  the  attorney-general  can  West  Virginia.  —  McGinnisp.  Curry, 

make  stipulations  as  to  facts.     People  13  W.  Va.  49. 
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lation  waiving  objections  to  evidence,1  or  conceding  that  an 
absent  witness  would,  if  present,  testify  to  certain  facts.2  But 
his  admissions  in  an  entirely  different  suit s  or  his  statements  in 
the  course  of  conversation,4  or  his  casual  expressions  on  the  same  * 
or  on  a  previous  trial,6  are  not  binding  upon  the  client. 

(2)  Recognition  and  Enforcement  by  Court.  —  The  practice  of 
making  concessions  of  facts  not  intended  to  be  controverted  is 
encouraged  by  the  courts,7  and   the    importance  of   upholding 

England,  —  Young     v.     Wright,    1  A  Mere  Incidental  Remark  by  counsel 

Campb.  139;  Doe  v.  Bird,  7  C.  «  P.  6,  in  his  opening  statement  should  not  be 

32  E.  C.  L.  415.  treated  as  a  binding  admission.     Lake 

Solemn  Admissions,  80  Called.  —  "  The  Erie,  etc.,   R.  Co.   v.  Rooker,  13  Ind. 

admissions  of  attorneys  of  record  bind  App.  600  [distinguishing  Oscanyan  v, 

their  clients  in  all  matters  relating  to  Winchester  Repeating  Arms  Co.,  103 

the  progress  and    trial  of    the  cause.  U.  S.  261];  Richards  v.  Griffith,  1  Kan. 

But  to  this  end  they  must  be  distinct  App.  518.    See  also  Howe  v.  Dickinson, 

and    formal,    or  such  as  are  termed  154  Mass.  494. 

solemn  admissions,  made  for'  the  ex-  1.  Rosen baum  v.  State,  33  Ala.  354; 

press  purpose  of  alleviating  the  strin-  Smith  v.  Whittier,  95  Cal.  279;  Erwin  v. 

gency  of  some  rule  of  practice  or  of  English,  57  Conn.  562;  Garrett  1.  Han* 

dispensing  with  the  formal   proof  of  shue,   53   Ohio    St.    482;    Heilner    v. 

some  fact  at  the  trial."     Greenleaf  on  Baltin,  27  Pa.  St.  517;  Hellman  v.  Mc- 

Evidence,  §  186,  quoted  in  Lake  Erie.  Whennie,  3    Rich.    L.    (S.  Car.)  364; 

etc.,   R.  Co.  v.   Rooker,  13  Ind.  App.  Buddicum  r.   Kirk,  3  Cranch  (U.  S.) 

603;  Carthage  v.  Buckner,  8  111.  App.  293. 

156;  Treadway  v.  Sioux  City,  etc.,  R.  8.  Lee  v.  Wharton,  11  Tex.  61. 

Co.,  40  Iowa  526;  Flynn  v.  State,  43  S.  An  admission  by  an  attorney  in 

Ark.  289,  and  Adee  v.  Howe,  15  Hun  one  suit  will  not   bind  his  client   in 

(N.  Y.)  20.     See  also  Nichols  v.  Jones,  an  entirely  different  and  unconnected 

32  Mo.  App.  657.  suit,  unless  the  client  acquiesced  in  the 

An  admission  made  among  counsel  admission.     Holman  v.  Norfolk  Bank, 

prior  to  the  swearing  of  the  jury,  but  12    Ala.  369;    Wilkins  v.   Stidger,   22 

not  restated  to  the  jury  as  a  part  of  the  Cal.  232;  Home  Ins.  Co.  v.  Field,  53 

evidence  in  the  case  after  they  were  111.  App.  119;  Carthage  ».  Buckner,  8 

sworn,  has  no  effect.    Lowrie  v.  Verner,  111.  App.  152;  Lake  County  v.  Sutliff, 

3  Watts  (Pa.)  317.  97  Fed.  Rep.  270.     See  also  Nichols  v. 

Where  Counsel  in  His  Opening  State-  Jones,    32    Mo.    App.    657;   Moffit  v. 

ment  admits  facts  the  existence  of  which  Witherspoon,  10  Ired.  L.  (N.  Car.)  185. 

precludes  a  recovery  by  his  client,  the  Compare  Taylor  v.  State  Ins.  Co.,  107 

court  may  close  I  he  case  at  once,  and  Iowa  275;  Lord  v.  Bigelow,  124  Mass. 

give    judgment    or    direct    a    verdict  185. 

against  the  client.     Pratt  v.  Conway,  4.  Rockwell  v.  Taylor,  41  Conn.  55; 

148  Mo.  299,  citing  Oscanyan  v.  Win-  Treadway  v.  Sioux  City,  etc.,  R.  Co., 

Chester  Repeating  Arms  Co.,  103  U.  S.  40  Iowa  526;  Saunders  v.  McCarthy,  8 

261;  Liverpool,  etc.,  Steamship  Co.  v.  Allen  (Mass.)  45;  Pickert  v.  Hair,  146 

Commissioners  of  Emigration,  113  U.  Mass.  1;  Smith  v.  Bradhurst,  (Supm. 

S.  37;  Butler  0.  Naiional   Home,  etc.,  Ct.  Spec.  T.)  18    Misc.    (N.   Y.)   546; 

144  U.  S.  65;  Lindley  v.  Atchison,  etc..  Young  v.  Wright,  1  Campb.  139.     See 

R.   Co.,   47   Kan.  432,  and  Walsh  v.  also  Mitchell  v.  Cotton,  3  Fla.  134. 

Missouri   Pac.   R.   Co.,   102  Mo.   588,  5.  Flynn  v.  State,  43  Ark.  289;  Matter 

characterized    as    "  a    very    extreme  of  Jessup,   81   Cal.   408;    McKeen   v. 

case."     See  also  Griess   v.   State  In-  Gammon,   33    Me.    187;    Sullivan    r. 

vest.,  etc.,  Co.,  93  Cal.  411;  Kapischki  Dunham,  35  N.  Y.  App.  Div.  342.    Com- 

v.  Koch,  180  111.  44;  Grier  v.  Hazard,  pare  Walsh  v.   Missouri  Pac.  R.  Co., 

(C.  PI.  Gen.   T.)  14  N.  Y.  Supp.  784;  102  Mo.  582. 

Fleming  ;-.  Wilmington,  etc.,  R.  Co.,  6.  West    v.    Cavins,    74    Ind.    265; 

115  N.  Car.  676;  Gates  v.   Brinkley,  4  Adee  v.  Howe,  15  Hun  (N.  Y.)  20. 

Lea  (Tenn.)    710.      Compare  Adee   v.  7.  Prestwood   v.    Watson,    11 1   Ala. 

Howe,  15  Hun  (N.  Y.)  20.  607;  Lewis  v.  Sumner,  13  Met.  (Mass.) 
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stipulations  of  that  nature  has  been  repeatedly  affirmed.1  Besides 
the  stipulations  mentioned  in  the  preceding  subsection  the  court 
will  recognize  and  enforce  stipulations  waiving  objections  to  evi- 
dence,2 restricting  the  number  of  witnesses  to  be  used  on  a 
particular  issue,3  allowing  copies  of  papers  to  be  admitted  as 
evidence  in  the  place  of  originals,4  allowing  a  written  statement 
of  the  testimony  of  an  absent  witness  to  be  read,5  allowing  testi- 
mony of  a  witness  at  a  former  trial6  or  testimony  taken  in 
another  case7  to  be  read  in  evidence,  or  providing  that  the  cause 
shall  be  heard  on  evidence  taken  at  a  previous  trial  thereof,8  or 
providing  in  an  equity  case  that  the  parties  shall  close  their  evi- 
dence within  a  specified  time ; 9  and  generally  it  is  in  the  power 
of  the  parties  by  their  stipulation  to  shape  the  facts  upon  which 
the  cause  shall  be  determined.10 

(3)  Construction  —  In  General.  —  Stipulations  in  regard  to  the  evi- 
dence should  receive  a  fair  and  liberal  construction  so  as  to  carry 
out  the  apparent  intention  of  the  parties  and  promote  fair  trials 

269;  Hannah  v.  Baylor,  27  Mo.  App.  therein.  Erwin  v.  English,  57  Conn. 
302.  562;  Pioneer  Sav.,  etc.,  Co.  v.  St.  Paul 

1.  Lewis  v.  Sumner,  13  Met.  (Mass.)     F.  &  M.  Ins.  Co.,  68  Minn.  170. 

269;  Hoi  ley   p.   Young,    68   Me.    215,  Disregarding  the  Issues. —  The  court 

where  the  court   said:  "  It  would  be  will  recognize   stipulations  providing 

wiser  to  adopt  some   rule  by   which  that  evidence  may  be  admitted  with- 

more   admissions    could   be  obtained  out  regard  to  the  issues  made  by  the 

than  to  allow  parties  at  their  own  will  pleadings.      Mutual   L.    Ins.    Co.    v. 

and  pleasure  to  withdraw  the  few  now  Harris,  97  U.  S.  331.     See  also  supra, 

made."  p.  618. 

2.  Schroeder  v.  Frey,  60  Hun  (N.  Y.)  8.  Taber  v.  New  York  El.  R.  Co., 
58;  Davidson  v.  Felder,  2  Tex.  Civ.  (N.  Y.  Super.  Ct.  Gen.  T.)  11  N.  Y. 
App.  273;  Findley  v.  Love,  2  Tex.  Supp.  584,  a  case  of  a  stipulation 
App.  Civ.  Cas.,  §  736;  David  Bradley  limiting  the  number  of  expert  wit- 
Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  nesses. 

Rep.  980.  4.  Central  R.,  etc.,  Co.  v.  Gamble,  77 

Objections  to  Depositions.  —  The  court  Ga.  584;  Patterson  v.  Collier,  75  Ga. 

will     enforce      stipulations     waiving  419;  Mosher  v.  Sconeld,  55  111.  App. 

technical  objections  to  the  taking,  cer-  271 ;   Boardman  v.   Kibbee,  10  Cush. 

tifying,  or  returning   of   depositions.  (Mass.)  545.     See  also  Central  Bridge 

Crowther  v.  Rowlandson,  27  Cal.  376;  Corp.  v.  Lowell,  15  Gray  (Mass.)  106; 

Robinson  v.  Placerville,  etc.,  R.  Co.,  Hall  v.  Haywood,  77  Tex.  4;  Mackey 

65  Cal.  263;  Palmer  v.  Uncas  Min.  Co.,  v.  Armstrong,  84  Tex.  159. 

70  Cal.   614;  People   v.   Grundell,  75  5.  State   i>.    Fooks,   65    Iowa  452,  a 

Cal.  301;  Baker  v.  Jamison,  73  Iowa  stipulation  by  the  defendant  in  a  crim- 

698;   Shields  v.  Guney,   9   Iowa  322;  inal  case  where  the  evidence  of  the  ab- 

Schmitz  v.  St.  Louis,  etc.,  R.  Co.,  46  sent  witness  was  in  behalf  of  the  state. 

Mo.  App.  380;  Lockhart  v.  Mackie,  2  6.  State  v.  Olds,  106  Iowa  no;  State 

Nev.  294;  Sargent  v.  Collins,  3  Nev.  v.  Poison,  29  Iowa  133,  both  cases  en- 

260;    Black ie  v.   Cooney,   8    Nev.   41;  forcing  a  stipulation  by  a  defendant  in 

Douglass     v.     Rogers,    4    Wis.    304;  a  criminal  case.     Furlong  v.  Carraher, 

Stewart  v.   Townsend,   41  Fed.  Rep.  108  Iowa  492;  Hinckley  v.  Bcckwith, 

121;   Ballard  v.  McCluskey,  52   Fed.  23   Wis.   328;    U.   S.   Express  Co.   v. 

Rep.  677;  Buddicum  v.  Kirk,  3  Cranch  Jenkins,  73  Wis.  471. 

(U.  S.)  293.    See  also  Elgin  v.  Hill,  27  7.  Saffold  v.  Home,  72  Miss.  470. 

Cal.   373;   St.    Louis,   etc.,  R.   Co.  v.  S.  Ryan  v.  New  York,    154    N.   Y. 

French,  56  Kan.  584;  Matson  v.  Mel-  328. 

chor,  42  Mich.  477;  and  article  Deposi-  9.  In  re  Thomas,  35  Fed.  Rep.  337. 

tions,    vol.    6,    p.    602.      Or    to    the  10.  Hine  v.  New  York  El.  R.  Co.,  149 

admissibility    of    evidence    contained  N.  Y.  155. 
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on  the  merits.1     In   cases  of  doubt   appellate   courts  strongly 
incline  toward  the  construction  adopted  by  the  trial  court.2 

A  Stipulation  as  to  Facto  which  are  evidential  and  not  ultimate  does 

not  preclude  the  introduction  of  other  evidence  not  inconsistent 
with  the  stipulated  facts.3 

1.  O'Neale  v.  Cleaveland,  3Nev.  497;  so      Kroger   v.  Walker,   (Iowa    1894) 

Foster  v.  Dickerson,  64  Vt.  260.     See  59  N.  W.  Rep.  65. 

also  Brewster  v.  Manning,  6  Hun  (N.  Conditional  Waiver. —  In  Hellman  v. 

Y.)  530;    Heller   v.    Peterson,   (N.   Y.  McWhennie,  3  Rich.  L.  (S.  Car.)  364, 

City  Ct.  Gen.  T.)  3  N.  Y.  Supp.  257.  counsel  for  both  parties  agreed  that 

If  an  Oral  Admission  by  Counsel  Is  Am-  the  written  examination  of  a  witness 

biguous  he  should  be  allowed  the  benefit  should  be  read  in  evidence  unless  the 

of  the  doubt  and  be  permitted  to  put  defendant  himself  objected.      It  was 

his  own  construction  on  his  own  Ian-  held  that  the  dissent  of  defendant's 

guage.    Wright  v.  Dickinson,  67  Mich,  counsel  was  not  alone  sufficient  to  ex- 

590.  elude  the  examination  as  evidence. 

An  Admission    that    a  Contract  Was  As  to  Transcript  of  Record.  —  A  stipu- 

Entered  Into  between  the  parties,  one  lation  for  the  admission  in  evidence  of 

of  which   was  a  county,  implies  that  a  transcript  of  the  record  in  a  former 

the  contract  was  spread  on  the  records  suit  containing  lost    depositions   will 

of  the  county  board  of  commissioners  admit  duly  certified  copies  of  the  dep- 

in  accordance  with  statutory  require-  ositions   in    the   transcript.     Dowden 

ments.  Tippecanoe  County  v.  Mitchell,  v.  Wilson,  108  111.  257. 

131  Ind.  370.  As  to  Copies  of  Instruments.  — M  When- 

A  Stipulation  that  a  Party  "  Purchased  "  ever  it  is  stipulated  that  a  copy  of  an 

Certain  Negotiable  Bonds,  construed  with  instrument  may  be  used,  and  it  can  in 

the  context,  was  held  to  be  an  admis-  any  wise  be  gathered  from  the  stipula- 

sion  that  he  was  a  bona  fide  holder  for  tion  that  the  copy  is  incomplete,  and 

value.     Second    Ward    Sav.    Bank    v.  that  it  is  to  be  made  to  conform  to  the 

Huron,  80  Fed.  Rp.  660.  original  for  the  purposes  of  the  trial, 

Enactment  of  Ordinanoe.  —  A  stipula-  the  agreement  must  be  construed,  un- 
tion  that  an  ordinance  "  was  duly  certi-  less  the  construction  is  inhibited  by 
fied  under  the  seal  of  the  corporation,  the  precise  terms  of  the  agreement,  to 
as  required  by  law,"  and  was  "  duly  intend  that  the  copy  may  be  completed 
passed  and  published  as  required  by  so  that  in  all  of  its  particulars  and  de- 
law,"  was  construed  to  admit  that  it  tails  it  shall  exactly  correspond  with 
was  in  force  and  to  dispense  with  proof  the  original  paper."  Keator  v.  Col- 
thereof.  Illinois  Cent.  R.  Co.  v.  Fishell,  orado  Coal,  etc.,  Development  Co.,  3 
32  111.  App.  41.  Colo.  App.  191. 

Begularityof  Writs.  — An  admission  When  a  Pact  Is  Admitted  of  Which 

in  a  replevin  suit  that  the  defendant  Written  Evidence  Alone  Was  Competent 

sheriff  held  the  property  under  various  and  the  admission  is  silent  as  to  the 

writs  of  attachment  was  construed  as  nature  of  the  proof,  the  court  will  not 

an  admission  that  the  writs  were  regu-  infer  that  it  was  verbal,   nor  that  it 

larly  issued.     Hall  v.  Goodnight,  138  was  not  within  some  one  of  the  excep- 

Mo.  576.  tions  to  the  general  rule.     Swatara  R. 

Waiving  Proof  of  the  Execution  of  a  Deed  Co.  v.  Brune,  6  Gill  (Md.)  41. 
waives  proof  of  the  facts  necessary  to  Presumptions  and  Inferences.  —  But 
constitute  the  legal  execution  thereof,  "  an  admission  by  a  party  must  be 
(t  including  of  course  proof  either  of  taken  according  to  its  terms;  no  pre- 
the  signing  by  the  grantors  in  person,  sumption  of  a  fact  can  be  drawn  from 
or  by  some  one  legally  authorized  it  when  the  fact  is  expressly  denied." 
to  sign  for  them."  Strippelmann  v.  Clarendon  v.  Weston,  16  Vt.  333.  And 
Clark,  11  Tex.  298.  a  party  may  admit  facts  and  still  con- 
But  a  stipulation  that  certain  parties  test  inferences  of  law  which  it  is  at- 
signed,  executed,  and  acknowledged  a  tempted  to  deduce  therefrom.  Collins 
deed  offered  in  evidence  does  not  waive  v.  London  Assur.  Corp.,  165  Pa.  St. 
the    necessity    of    showing    that    the  298. 

officer  who  pretended  to  take  the  ac-  2.  Foster  v.  Dickerson,  64  Vt.  233. 

knowledgment  had  no  authority  to  do  3.  Dillon  z\  Cockcroft,  90  N.  Y.  649; 
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A  Stipulation  as  to  What  an  Absent  Witness  Will  Testify  does  not  prevent 
a  party  from  proving  conflicting  statements  made  by  the  witness,1 
or  that  his  testimony  is  untrue,*  but  objection  cannot  be  taken 
for  the  first  time  on  appeal  that  the  testimony  was  a  mere  con- 
clusion of  the  witness  and  therefore  inadmissible.3 

Admitting  Testimony  of  Witness  on  Former  Trial.  —  An  unqualified 
stipulation  allowing  the  testimony  of  a  witness  upon  a  former 
trial  to  be  read  in  evidence  precludes  objection  to  its  com- 
petency,4 but  not  to  its  materiality  to  the  issues  in  the  later 
action.5 

An  Agreement  that  Copies  of  Original  Papers  or  of  records  thereof  may 
be  used  in  lieu  of  originals  does  not  estop  the  party  from  proving 
that  the  originals  are  forgeries6  or  invalid  in  legal  effect.7  An 
agreement  admitting  as  evidence  a  copy  of  a  lease  instead  of  the 
original  does  not  admit  as  a  fact  the  relation  of  lessor  and 
lessee.8 

An  Agreement  that  a  Letter  Kay  Be  Bead  in  Evidence  does  not  admit  it 
to  be  genuine.  9 

The  Maxim  Ezpressio  Unius  Est  Exelusio  Alterius  is  not  infrequently 
applied.10 

Robertson    v.    Du    Bose,   76  Tex.   1;  case  irrelevant  or  incompetent   parts 

Schaller  v.  Chicago,  etc.,  R.  Co..  97  may  be  excluded.    Chicago,  etc.,  R. 

Wis.  31;  Burnham  v.  North  Chicago  Co.  v.  Clark,  70  111.  276.    But  objections 

St.  R.  Co. ,  88  Fed.  Rep.  627.    See  also  on  other  grounds  are  precluded.    State 

Com.  v.  Young,  165  Mass.  398.  Nat.  Bank  v.  Bennett,  8  Ind.  App.  679. 

1.  Lewis  v.  Mason,  109  Mass.  169.  5.  Garwood  v.  New  York  Cent.  R. 

8.  Burton  */.  Brooks,  25  Ark.  215,  Co.,  19  N.  Y.  Wkly.  Dig.  416. 

8.  Richardson  v.  Stone,  28  Neb.  137,  6.  Patterson  v.  Collier,  75  Ga.  419. 

where  a  stipulation  that  the  witness  7.  Supreme  Lodge,  etc.,  v.  Trebbe, 

would   testify  "  that   the  entire  con*  74  111.  App.  545,  holding  that  the  ad- 

sideration    for    which    the    note    and  mission  of  copies  of  corporation  by-laws 

mortgage  were  given  was  for  usurious  did  not  concede  their  validity, 

interest  on  a  loan  of    money"  was  An  Agreement  to  Admit  a  Copy  of  an 

treated  by  the  appellate  court  as  proof  Original  Will  locked  up  in  the  probate 

of  the  fact  of  usury.  judge's  office  was  held  not  to  be  a  pre- 

4.  Brown  v.  Thurber,  10  Daly(N.  Y.)  termission  of  the  proof  of  probate,  or 

188;  Carroll  v.  New  York  £1.  R.  Co.,  a  waiver  of  any  right  to  question  the 

14  N.  Y.  App.  Div.  278;  Weldon  Hotel  efficacy  of  the  paper  as  a  muniment  of 

Co.   v.  Seymour,  54  Vt.  582.     See  also  title.     Inge  v.  Johnston,  no  Ala.  650. 

Furlong   v.  Carraher,  108   Iowa  492.  8.  Central  R.,  etc.,  Co.  v.  Gamble, 

Compare  Robb'ms  v.  Spencer,  140  Ind.  77  Ga.  584. 

483.  But  specific  objection  should  be  0.  Osmun  v.  Winters,  3oOregoni77. 
made  in  order  to  be  available  on  appeal.  10.  Specification  of  Time.  —  A  stipula- 
ting v.  Chicago,  etc.,  R.  Co.,  98  111.  tion  that  "  up  to  the  1st  of  August, 
376.  1893,  the  defendant  was  a  merchant," 

Bule  Qualified.  —  A  deposition  taken  was  held  not  to  be  an  admission  that 

under  an  agreement  that  it  may  be  he   was  a  merchant   after  that  date, 

used  at  any  other  trial  does  not  imply  U.  S.  v.  Wong  Hong,  71  Fed.  Rep.  283. 

that  incompetent  testimony  contained  Specified   Purpose.  —  An    agreement 

in  the  deposition  is  to  be  received,  if  that  certain  evidence  may  be  admitted 

seasonably    objected   to.      Bridgham,  for  a  specified  purpose  does  not  au- 

Appellant,  82  Me.  323.  thorize  its  admission   for  a  different 

A  Reservation  of  the  Bight  to  Object  to  purpose.     White  v.  McFarlin,  77  Tex. 

the  testimony  on  the  ground  of  irrele-  596.     See  also  Vermont  Farm  Mach. 

vancy  or  incompetency  is  sometimes  Co.  v.  Gibson,  56  Fed.  Rep.  143. 

inserted  in  the  stipulation,  in  which  Objections  to  Depositions. —  An  agree* 
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(4)  Conclusiveness  and  Effect  —  in  Ponding  Trial.  —  Admissions  by 
a  party  or  his  attorney  for  the  purpose  of  trial,  especially  during 

the  progress  of  the  trial,  and  as  a  substitute  for  legal  evidence, 
are  conclusive  upon  the  party  in  that  trial.1     While  admissions 

ment  that  a  deposition  may  be  read  as  Indiana.  —  People's  Mut.  Ben.  Soc. 

if  it  had  been  taken  on  proper  notice  v.   McKay,    141    Ind.    415;    Hays    v. 

waives  no  objection  except  for  want  of  Hynds,  28  Ind.  532. 

notice.    Schmitz  v.  St.  Louis,  etc.,  R.  Kansas.  —  Lindley  v.  Atchison,  etc., 

Co.,  46  Mo.  App.  380.  R.  Co.,  47  Kan.  432;  Noble  v.  Harter, 

A  waiver  of  objections  to  depositions  6  Kan.  App.  823. 

with  specified  exceptions  does  not  allow  Maryland.  —  Merchants     Bank    r. 

an  objection  not  thus  specified.  Pioneer  Marine  Bank,  3  Gill  (Md.)  96;  Wood- 

Sav.,  etc.,  Co.  v.  St.  Paul  F.  &  M.  Ins.  ruff  v.  Munroe,  33  Md.  147;  Salfner  v. 

Co.,  68  Minn.  170.  State,  84  Md.  299. 

In  a  stipulation  waiving  irregular!-  Massachusetts.  —  Blake  v.  Sawin,  10 

ties  and  informalities  in  the  taking  of  Allen  (Mass.)  340;  Leonard  v.  White, 

depositions    the     right    to   object    to  5  Allen  (Mass.)  177;  Com.  v.  Young, 

matters  of  substance  allows  an  objec-  165  Mass.  396. 

tion  to  improper  matters  contained  in  Michigan.  —  Alexander  v.   Rice,  52 

the  depositions,  but  not  an  objection  Mich.  451. 

that  excludes  them  altogether.     Doug-  Minnesota.  —  Bingham    v.    Winona 

lass  v.  Rogers,  4  Wis.  304.  County,  6  Minn.  136,  8  Minn.  441. 

An  Agreement  that  One  Party  May  Use  Mississippi.  —  Newman  v.  Greenville 

a   Deposition    taken    in  his  behalf  in  Bank,  67  Miss.  770. 

another  suit  does   not  authorize   the  Missouri.  —  Pratt    v.    Conway,    148 

other  party  to  use  it.     Borland  v.  Chi-  Mo.   291;   Hannah   v.  Baylor,  27  Mo. 

cago,  etc.,  R.  Co.,  78  Iowa  94.  App.  302;  State  v.  Brooks,  99  Mo.  137; 

1.  Alabama.  —  Saltmarsh  v.  Bower,  Fahy  v.  Gordon,  133  Mo.  4x4;  Moling 

34  Ala.  613;  Starke  v.  Kenan,  11  Ala.  v.   Barnard,  65   Mo.  App.  600,  an  ad- 

818;  Thompson  v.  Thompson,  91  Ala.  mission  of  the  official  character  of  the 

591;      Montgomery     v.    Givban,     24  defendant,  a  receiver.     See  also  Adler 

Ala.  568.  r.  Wagner,  47  Mo.  App.  25. 

Arkansas.  —  Martin  v.  Hawkins,  20  Nevada. — In  re  Foley,  (Nev.  1898) 

Ark.  150.  52  Pac.  Rep.  649. 

California.  —  Carpentier  v.  Small,  35  New  Hampshire. —  Burbank  v.  Rock- 

Cal.  346;  Pond  v.  Davenport,  45  Cal.  ingham  Mut.  F.  Ins.  Co.,  24  N.  H.  550; 

225;  Richardson  v.  Musser,  54  Cal.  196.  Page  v.  Brewster,  54  N.  H.  184;  Alton 

See  also  Scarf  v.  Aldrich,  97  Cal.  360;  v.  Gilmanton,  2  N.  H.  520.     See  also 

Taylor  v.  Randall,  5  Cal.  79;  Haight  v.  Manning  v.  Cogan,  49  N.  H.  331. 

Green,  19  Cal.  113;  Seale  v.  Ford,  29  New  Jersey.  —  See  Potter  v.  Hollister, 

Cal.  104;  Donner  v.  Palmer,  51  Cal.  45  N.  J.  Eq.  508;  Union  Locomotive, 

629.  etc.,  Co.  1 .  Erie  R.  Co.,  37  N.  J.  L.  27. 

Colorado.  —  Water  Supply,  etc.,  Co.  New  York.  —  People  v.  Cannon,  139 

v.    Larimer,    etc.,    Reservoir  Co.,  25  N.  Y.  648;  Casey  v.  Leslie,  12  N.  Y. 

Colo.  93;  Rockwell  v.  Graham,  9  Colo.  App.  Div.  34;  Ackerman  v.  Cobb  Lime 

36.     See  also  Denver,  etc.,  R.  Co.   v.  Co.,  51    Hun  (N.  Y.)  310;   Jacklin   z\ 

Richards,  2  Colo.  App.  87.  National   L.   Assoc,   75    Hun  (N.  Y.) 

Illinois.  —  Culver  v.  Cougle,  165  111.  595;  Brewster  v.  Manning,  6  Hun  (N. 

417;  Chicago  v.    Drexel,    141    111.    8q;  Y.)  530;  Auburn  Sav.  Bank  v.  Brinker- 

Lake  Erie,  etc.,  R.  Co.  v.  Middlecoff,  hoff,  44   Hun  (N.  Y.)   142;    Heller  v. 

150  111.  27;  Home  Ins.  Co.  v.  Field,  53  Peterson,  (N.  Y.  City  Cl.  Gen.  T.)  3 

III.  App.  119;  Wineteei  v.  Simonson,  75  N.  Y.  Supp.  257;  Borland  v.  Mercantile 

111.  App. 653;  Catling. Traders  Ins.  Co.,  Mul.  Ins.  Co.,  46  N.  Y.  Super.  Ct.  433; 

83  111.  App.  40;  Advance  Elevator,  etc.,  Penniman  v.  La  Grange,  (Supm.   Ct. 

Co.  v.  Eddy,  16  III.  App.  263;  Carthage  App.  T.)  23  Misc.  (N.  Y  )  653.     See  also 

v.   Buckner,  8   111.   App   152,  holding  Schlussel  r.  Willett,  34Barb.(N.  YO615; 

that  a  written  stipulation  may  be  taken  Van  Aernam  v.  Bleistein,  102  N.Y.  355. 

by  the  jury  on  their  retirement  to  their  Ohio.  —  Ish   v.   Crane,    13  Ohio  St. 

room.     See   also  Chicago  v.   English,  574;  Garrett  v.   Hanshue,  53  Ohio  St. 

180  111.  476.  482;   Seely  v.  Cole,  Wright  (Ohio)  681. 
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made  under  other  circumstances  may  be  evidence  against  the 
party,  he  is  not  estopped  or  concluded  from  proving  that  they 
were  mistaken  or  untrue,1  unless  the  opposite  party  has  been 
induced  to  alter  his  condition  by  them.9  Moreover  a  party  is  not 
compelled  to  accept  admissions  in  lieu  of  evidence  by  which  he 
stands  prepared  to  establish  the  facts  which  the  admissions 
cover.3 

In  Subsequent  Trial  of  flame  Cause.  —  An  admission  of  facts  for  the 
purpose  of  trial  where  there  is  nothing  expressed  in  the  agree- 
ment limiting  its  operation  to  the  particular  trial  in  which  it  is 
made,  and  nothing  in  the  surrounding  circumstances  to  demand 
such  limitation,4  is  equally  binding  upon  any  subsequent  trial  of 

Pennsylvania, —  Long  v.  Girdwood,  way,  2  Har.  &  J.  (Md.)  402;  Mahoney 

150  Pa.  St.  413.  v.  Ashton,  4  Har.  &  M.  295;  State  v. 

South  Carolina.  —  Daniel  v.  Ray,  I  Buchanan,  Wright  (Ohio)  233;  Blank- 
Hill  L.  (S.  Car.)  32;  Cooke  v.  Penning-  inship  v.  Oklahoma  City  Light,  etc., 
ton,  7  S.  Car.  385.  Co.,  4  Okla.  242;  Edmunds  v.  Black, 

Texas.  —  Strippelmann  v.  Clark,  11  13  Wash.  490;  Weisbrod  v.  Chicago, 

Tex.  296;  Porter  v.  Holt,  73  Tex.  447.  etc.,  R.  Co.,  20  Wis.  421. 

See  also  Morgan  v.  Davenport,  60  Tex.  Question  of  Construction  Submitted  to 

230;    State   v.   Connor,   86  Tex.    133;  Jury.  —  In  Central  Branch  Union  Pac. 

Bomar  v.  West,  87  Tex.  299.  R.   Co.   v.   Shoup,   28    Kan.   394,   ihe 

Vermont.  —  Commercial     Bank    v.  court  said:  "  It  is  true  that  sometimes 

Clark.  28  Vt.  325.  the   waiver  or  admission  may  be  so 

United  States.  — Seattle,  etc.,  R.  Co.  obviously  intended  for  that  trial  alone 

tf.  Union  Trust  Co.,  79  Fed.  Rep.  179;  that  the  court  may  properly  so  instruct 

Second  Ward  Sar.  Bank  v.  Huron,  80  the  jury,  and  it  may  also  be  so  obvi- 

Fed.  Rep.  660.     See  also  Shoemaker  v.  ously  intended  as  a  general  admission 

Merrow,  61  Fed.  Rep.  945.  that  the  court  may  instruct  the  jury  to 

See  also  cases  cited  infra^  this  page,  treat  it  as  such,  as,  for  instance,  where 

note  4.  the  parties  sign  an  agreed  statement 

1.  Perry  v.  Simpson  Waterproof  Mfg.  of  facts.  But  perhaps  more  often, 
Co.,  40  Conn.  313;  Commercial  Bank  especially  in  reference  to  oral  admis- 
v.  Clark,  28  Vt.  325.  sions,   it  is    uncertain   whether    they 

2.  Davies  v.  Burton,  4  C.  &  P.  166,  were  intended  as  general  admissions, 
19  E.  C.  L.  324;  Heane  v.  Rogers,  9  B.  like  admissions  in  a  pleading,  by 
&  C*  577,  17  E.  C.  L.  449.  which  the  party  intends  to  stand  at  all 

8.  State  v.  Valsin,  47  La.  Ann.  115;  times,  or  as  a  mere  waiver  of  proof. 

Com.  v.  Spink,  137  Pa.  St.  255.  for  the  purpose  of  facilitating  the  pend- 

4.  Admission  Limited  to  Fending  Trial,  ing  trial.     Then  the  tribunal  to  deter- 

—  In  Hays  v.  Hynds,  28  Ind.  531,  it  mine  what  was  the  import  and  intent 

was  held  that  an  admission  by  counsel  of  the  admission   is   the  jury   before 

on  one  trial  was  not  evidence  on  a  sub-  which   the  case   is   then   pending  for 

sequent  trial  where  it  was  proved  "  that  hearing."      But    see    Blankinship    v. 

the  admission   was  limited  to  the  trial  Oklahoma  City  Light,  etc.,  Co.,  4  Okla. 

then  pending,  merely  to  save  time,  and  242,  holding  that  if  a  written  stipula- 

that  the  client  had  no  knowledge  of  tion  admitting  facts  is  unambiguous 

the  admission     and    never    expressly  and  unqualified,  ihe  question  whether 

authorized  it,  and   when  the  opposite  it  was  limited  to  the  (rial  in  which  it 

parly  was  put  on  his  guard  by  timely  was  made  is  not  a  question  of  fact  and 

notice  that  the  fact  would  not  again  be  cannot  be  submitted  to  the  jury  on  the 

admitted."     Following  Wheat  z:  Rags-  subsequent  trial. 

dale,  27  Ind.  191,  where  a  concession        The  Burden  of  Proof  is  upon  the  parly 

"  for  the   uses   and    purposes  of   this  seeking  to  limit  the  operation  of   the 

trial  *'  was  held  inadmissible  on  a  later  stipulation  to  the   first  trial,  to  show 

trial.     For  other  cases  where  the  ad-  that  such   was  the  true  intent  of  the 

mission  was  limited  by  construction  to  parties.      Brown   v.    Pechman,    55   S. 

the  pending  trial  see  Dorsey  v.  Gassa-  Car.  555. 
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the  same  cause  between  the  same  parties,  though  the  agreement 
do  not  specifically  refer  to  more  than  one  trial.1  Likewise,  a 
formal  concession  that  an  absent  witness  will  testify  to  certain 

facts,*  or  that  his  testimony  on  a  former  trial 3  or  his  deposition 

taken  therein  4  may  be  read  on  the  trial,  is  binding  upon  a  trial 
of  the  same  cause  subsequent  to  that  in  which  the  stipulation  is 
made.* 

Admissions  Made  to  Defeat  an  Applioa-  "  Where  an  absolute  and  unqualified 

tion  for   Continuance  are  not    usually  admission  is  made  in  a  pending  cause, 

binding  on  another  trial.    See  article  whether  by  written  stipulation  of  the 

Continuances,  vol.  4,  p.  870;  Powers  attorney  or  as  matter  of  proof  on  the 

v.  State,  87  Ind.  151.  hearing,  it  cannot  be  retracted   on  a 

1.  Alabama.  —  Prestwood  v.  Watson,  subsequent  trial,  unless  by  leave  of  the 

in  Ala.  604  [see  Watson  v.  Prest wood,  court."     Owen   v.   Cawley,   36  N.  Y. 

79  Ala.  416];  Ex  p.  Hayes,  92  Ala.  122,  605. 

where  the  court  said:  "  Furthermore,  €* Attorneys  are  presumed  to  be  care- 
it  appears  that  the  agreement  was  not  ful  in  making  written  admissions;  they 
occasioned  by  any  temporary  inability  are  presumed  to  understand  the  effect 
of  either  party  to  secure  witnesses,  of  those  admissions;  and  where  they 
documents,  or  records,  but  was  entered  are  intended  to  be  used  only  for  a  par- 
into  to  dispense  with  the  necessity  of  ticular  trial  or  term  of  the  couri,  it 
formal  proof  that  might  then  have  ought  so  to  be  expressed  in  the  writ- 
been  made.  Entered  into  in  such  clr-  ing."  Lee  v.  Wharton,  11  Tex.  72. 
cumstances,  it  would  seem  that  the  Compare  Pearl  v.  Allen,  1  Tyler  (Vt.) 
agreement  was  intended  to  apply  to  4,  where  it  was  held  that"  the  conces- 
any  trial  of  the  case,  and  was  not  sion  of  a  party  on  a  former  trial,  when 
limited  to  the  first  attempt  to  try,  which  not  attached  to  the  record,  must  be  con- 
might,  and  as  a  matter  of  fact  did,  sidered  as  a  concession  for  that  trial 
result  in  a  mistrial,  as  shown  by  the  re-  only." 
versal  and  remandment  of  the  cause."  Surrounding  Circumstances.— In  Perry 

Kansas.  —  Central    Branch    Union  v.  Simpson   Waterproof  Mfg.   Co.,  40 

Pac.  R.  Co.  v.  Shoup,  28  Kan.  394.  Conn.  313,  however,  it  was  held  that 

Maine.  —  Woodcock  v.  Calais,  68  Me.  while  such  admissions  may  be  given  in 

244;  Holley  v.  Young,  68  Me.  215.  evidence  on  the  subsequent  trial,  "  the 

Maryland.  —  Farmers  Bank  p.  Sprigg,  circumstances  surrounding  the  admis- 

11  Md.  389;  Merchants  Bank  v.  Marine  sion    the  purposes  for   which  it   was 

Bank,  3  Gill  (Md  )  97      See  also  Lana-  made,  and  the  conditions  attached  to  it 

han  v.  Heaver,  77  Md.  605.  may  be  fully  shown;"  and  that  "  it 

Missouri.  —  See     Hammontree     v.  may  not  infrequently   happen   that  a 

Huber,  39  Mo.  App.  326.  party  will  not  be  bound  by  an  admis- 

New    Hampshire.  —  See     Page    v.  sion  and    will   not  be  estopped  from 

Brewster,  58  N.  H.  126,  54  N.  H.  184.  denying  its  truth." 

New  York.  —  Clason  v.  Baldwin,  152  2.  Lee  v.  Wharton,  11  Tex.  71. 

N.  Y.  204;  Hine  v.   New  York  El.  R.  The  stipulation  does  not  prevent  the 

Co,  149  N.  Y.  155;  Owen  v.  Cawley,  witness  from  appearing  at  the  subse- 

36  N.  Y.  605;  Whiting  v.  Edmunds,  94  quent  trial  and  testifying  to  a  different 

N.  Y.  309;  Converse  v.  Sickles,  16  N.  state  of  facts.     State   v.    Howell,  117 

Y.  App.  Div.  49.  Mo.  307. 

Oklahoma.  —  Consolidated  Steel,  etc.,  3.    Carroll    v.     Paul,    19    Mo.    102; 

Co.  v.  Burnham,  8  Okla.  514;  Blank-  Hinckley  v.    Beck  with,   23   Wis.   328; 

inship  v.  Oklahoma  City  Light,  etc.,  Herbst  v.  Vacuum  Oil  Co.,  68  Hun  (N. 

Co.,  4  Okla.  242.  Y.)  222,   affirmed  143    N.  Y.  671.     See 

South  Carolina. — Brown  v.  Pechman,  also  Central  Bridge  Corp.  v.  Lowell,  15 

55  S.  Car.  555.  Gray  (Mass.)  106. 

Texas.  —  Lee  v.  Wharton,  11  Tex  71.  4.  U.  S.  Express  Co.  v.  Jenkins,  73 

England.  —  Doe  v.  Bird,  7  C.  &  P.  6,  Wis.  471.     See  also  Woodruff  v.  Mun- 

32  E.  C.  L.  415;  Elton  v.  Larkins,  5  C.  roe,  33  Md.  147. 

&  P.  385,  24  E.  C.  L.  372;  Langley  v.  5.  See  the  cases  cited  in  the  preced- 

Oxford,  1  M.  &  W.  508.  ing  notes. 
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Belief  from  Stipulation.  —  Under  some  circumstances  the  court  may 
relieve  a  party  from  the  effect  of  a  stipulation  by  allowing  him  to 
withdraw  or  retract  it.1 

o.  As  to  References  or  Submission  to  Arbitration  —  (i) 

As  to  References.  —  By  Content  of  the  Parties  the  court  may  at  common 
law  refer  a  pending  cause  and  accept  the  report  of  the  referee  as 
the  proper  foundation  of  a  judgment,  and  such  references  are  also 
frequently  authorized  and  regulated  by  statute.* 

The  Attorney  of  Record  Has  Implied  Authority  to  bind  his  client  by  a 
stipulation  referring  the  cause  under  a  rule  of  court s  as  well  as 
by  his  consent  that  the  report  of  the  referee  shall  be  final.4  He 
may  stipulate  as  to  the  amount  to  be  paid  to  the  referee  as  com- 
pensation.5 

(2)  For  Submission  to  Arbitration.  —  The  parties  may  by  agree- 
ment submit  a  pending  cause  to  arbitration,6  and  provide  that  the 
award  shall  be  the  basis  of  a  judgment  or  decree  by  the  court ; T 
and  the  attorney  of  record  has  implied  authority  to  make  such  a 
stipulation  8  at  least  with  the  sanction  of  a  consent  order  of  the 
court.9 

1.  See  infra,  VI.  Relief  from  Stipula-  dismiss  his  bill  after  the  court  had 
tions.  overruled  a   motion  to  set  aside  the 

2.  See  for  a  discussion  of  the  subject    award. 

of  voluntary  references  article  Refer-  8.  Alabama.  —  Wright  v.  Evans,  53 

ences,  vol.  17,  p.  987  et  seq.  Ala.  103. 

8.  Buckland    v.  Conway,   16   Mass.  Georgia,  —  Wade  v.  Powell,  31  Ga.  1.. 
396;  Brooks  v.  New  Durham,  55  N.  H.  Kentucky.  —  Holbertr.  Montgomery, 
559;  Pike  v.   Emerson,   5   N.   H.  393;  5  Dana  (Ky.)  11;  Talbot  v.  McGee,  4 
People  v.  New  York.  (Supm.  Ct.  Spec.  T.  B.  Mon.  (Ky.)  377. 
T.)  11  Abb.  Pr.  (N.  Y.)  71;  Tiffany  v.  Massachusetts.  —  Everett  v.  Charles- 
Lord,  (Supm.  Ct.  Gen.  T.)  40  How.  Pr.  town,  12  Allen  (Mass.)  93. 
(N.  Y.)  481;  Stevenson  v.   Felton,  99  New    York.  —  Tilton   v.   U.  S.   Life 
N.   Car.   60;  Somers  v.  Balabrega,    t  Ins.  Co.,  8  Daly  (N.  Y.)  84. 
ball.  (Pa.)  164;  Smith  v.   Bossard,    2  North  Carolina.  —  Pierce  v.  Perkins, 
McCord   Eq.  (S.  Car.)  406.     See  also  2  Dev.   Eq.  (N.  Car.)  25c;   Morris  r. 
Exp.  Jones,  47  S.  Car.  393.  Grier,  76  N.  Car.  410. 

4.  Brooks  v.  New  Durham,  55  N.  H.  Pennsylvania.  — Sargeant  r.  Clark, 
559.  See  also  Wilson  v.  Young,  9  Pa.  108  Pa.  St.  588;  Williams  v.  Tracey, 
St.  101.  95  Pa.  St.  308,  where  the  court  said: 

5.  See  article  References,  vol.  17,  p.  "If  dissatisfied  the  client  can  revoke 
1088.  the  submission  or  ask  the  court  to  set 

6.  Connett  v.  Chicago,  114  111.  233;  aside  the  re  f  re  nee  before  it  has  been 
Hearne  s.  Brown,  67  Me.  156;  Wells  executed;"  Willis  v.  Willis,  12  Pa.  St. 
v.  Lane,  15  Wend.  (N.  Y.)  99;  Rogers  159;  Somers  v.  Balabrega,  1  Dall. 
v.  Playford,  12  Pa.  St.  181.  (Pa.)  164;  Wilson  &.Young,9Pa.  St.  101. 

Effeot  as  a  Discontinuance.  —  A  general  South  Carolina.  —  Bollmann  :/.  Boll- 
submission  to  arbitration  usually  mann,  6  S.  Car.  29. 
operates  as  a  discontinuance  of  the  ac-  United  States.  —  Holker  v.  Parker,  7 
tion  unless  it  is  clear  that  the  parties  Cranch  (U.  S.)  449.  See  also  Alexan- 
intended  that  the  case  should  remain  dria  Canal  Co.  v  Swann,  5  How.  (U. 
on    the    docket  and    that   the  award  S.)  83. 

should    be    returned    and    judgment  An  Oral  Disputed  Agreement  will  not 

entered   thereon.     See    Am.    &    Eng.  usually  be  enforced.    Wright  v.  Evans, 

Encyc.  of  Law  (2d  ed.),  title  Arbitration  53  Ala.  103;  Kelley  v.  Adams,  120  Ind. 

and  Award,  vo!.  2,  p.  $b\ctseq.  340;    German    American    Ins.  Co.  v. 

7.  Ives  v.  Ashelby,  26  111.  App.  244,  Buckstaff,  38  Neb.  135. 

holding   that   the   plaintiff    could   not        9.  McGinnis  v.  Curry,  13  W.  Va.  29, 
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/.  Compromise  of  Suit.  —  In  the  United  States,  the  rule 
settled  by  an  almost  uniform  current  of  authorities  is  that  an 
attorney  by  virtue  merely  of  his  retainer  as  such,  and  without 
express  authority  from  his  client,  has  not  the  power  to  bind  the 
client  by  the  compromise  of  a  pending  action.1  But  in  the 
absence  of  any  intervening  rights  a  client  may  settle  and  author- 
ize the  discontinuance  of  a  suit  even  against  the  wish  and  protest 
of  his  attorney,2  and  stipulations  to  that  effect  will  be  recognized 
and  enforced  by  the  court.3 

holding  that  the  attorney  has  no  im-  54  Vt.  248;    Vail  v.  Conant,    15  Vt. 

plied  authority  to  submit  the  cause  by  314. 

an  agreement  in  pais  and  without  an  West  Virginia, — Crotty  v.  Eagle,  35 

order  of  court.  W.  Va.  143. 

1.  Alabama.  — See  Robinson  v.  Mur-  United  States.  —  Holker  v.  Parker,  7 

phy,  69  Ala.  546.  Cranch  (U.  S.)  436. 

California.  —  Preston  v.  Hill,  50  Cal.  See  also  title  Attorney  and  Client^  Am. 

43   [distinguishing  Holmes  v.  Rogers,  &  Eng.  Encyc.  of  Law  (2d  ed.),  vol.  3, 

13  Cal.  191].  p.  358  d  seq. 

Colorado.  —  Hal  lack  v.  Loft,  19  Colo.  In  England  it  has  been  held  that  a 

74;  Richardson  Drug  Co.  v.  Dunagan,  general   authority  to  an   attorney   to 

8  Colo.  A  pp.  318.  conduct  a  cause  implies  an  authority 

Illinois.  —  Wetherbee  v.  Fitch,   117  to  compromise  in  good  faith  and  in  a 

111.  67;  Wadhams  v.  Gay,  73  111.  426.  reasonable  manner,  if  there  be  no  ex- 

Iowa. — Ohlquesi  v.  Farwell,  71  Iowa  press  prohibition.    Chown  v.  Parrot, 

233.  14  C.   B.   N.  S.  74,   108  E.  C.  L.  74; 

Kansas.  —  Marbourg  v.    Smith,    n  Prestwich  v.  Poley,  18  C.  B.  N.  S.  806, 

Kan.  561.                                                 .  114  E.  C.  L.  806;  Butler  v.  Knight,  L. 

Kentucky,  —  Smith  v.  Dixon,  3  Met.  R.  2  Exch.  109. 

(Ky.)  438.  The  Bole  Qualified.  —  In  North  White- 

Massachusetts.  —  Dalton  v.  West  End  hall  Tp.  v.  Keller,  100  Pa.  Si.  105,  ii 

St.  R.  Co.,  159  Mass.  221;  New  York,  was  intimated  that  "  an  implied  power 

etc.,  R.  Co.  v.  Martin,  158  Mass.  313.  may  result  from  the  character  of  the 

Missouri.  —  Willard  v.  A.  Siegel  Gas  claim  requiring  collection  and  the  cir- 

Fixture  Co.,  47  Mo.  App.  1.  cumstances  connected  with  it."     And 

New    York.  —  Smith   v.    Bradhurst,  it  may  be  that  an  unauthorized  com pro- 

(Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  mise  entered  of  record  in  the  suit  and 

546;  McKechnie  v.  McKechnie,  3  N.  relating  to  the  disposition  of  the  suit 

Y.  App.  Div.  91;  Qutnn  v.  Lloyd,  (N.  will  bind  the  client,  unless  the  court 

Y.  Super.  Ct.  Spec.  T.)  36  How.  Pr.  for  good  cause  shown  consents  to  the 

(N.   Y.)  380;     People    v.    New  York,  withdrawal  of  the  agreement.     New 

(Supro.  Ct.  Spec.  T.)  n  Abb.  Pr.  (N.  York,  etc.,  R.  Co.  v.  Martin,  158  Mass. 

Y.)  72.    See  also  Beers  v.  Hendrickson,  313.     And  where  a  compromise  is  rea- 

45  N.  Y.  665;  Carstens  v.  Barnslorf,  sonable  and  fair  the  courts  are  disin- 

(C.  PI.  Spec.  T.)  ii  Abb.  Pr.  N.  S.  (N.  clined  to  disturb  it.     Holker  v.  Parker, 

Y.)  442.  7  Cranch  (U.  S.)436;  Mayer  v.  Foulk- 

Pennsylvania.  —  North  Whitehall  Tp.  rod,  4  Wash.  (U.  S.)  511;  North  White- 

v.  Keller,   100  Pa.   St.  105;  Stokely  v.  hall   Tp.    v.    Keller,    100  Pa.  St.   108; 

Robinson,  34  Pa.  St.  315;  Mackey  v.  Potter  v.  Parsons,  14  Iowa 289;  Saleski 

Adair,  99  Pa.  St.  143;  Gable  v.  Hain,  v.  Boyd,  32  Ark.  74. 

1   P.  &  W.  (Pa.)  267;  Isaacs  v.  Zug-  Ratification  by  the  Client  will  make 

smith,  103  Pa.  St.  80.   See  also  Luzerne  the    compromise   binding  upon   him. 

Bldg.,  etc.,  Assoc,  v.   People's  Bank,  Wetherbee  v.   Fitch,  117  III.  67;  Den- 

142  Pa.  St.  121;  Housenick  v.  Miller,  ney  v.  Parker,  10  Wash.  218. 

93  Pa.  St.  514.  2.  See  supra,  p.  615. 

South  Carolina. — See  Annely  v.  De  8.  Chapman  v.  Coats,  26  Iowa  288; 

Saussure,  T2  S.  Car.  509.  Albee  v.  Hayden,  25  Minn.  267;  Kins- 

Tennessee.  —  Mathews  v.  Massey,  4  ley    v.   Norris,  62   N.    H.    652;    Blain 

Baxt.  (Tenn.)  450.  v.  Patterson,  47  N.  H.  523;  Coughlin  v. 

Vermont.  —  Granger  v.  Batchelder,  New  York  Cent.,  etc.,  R.  Co.,  71  N.  Y. 
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q.  As  to  Time,  Mode,  or  Conduct  of  Trial—  (i)  In  Gen- 
eral. —  The  parties  to  a  cause  may  conduct  a  trial  by  stipulation 
in  such  manner  as  they  may  determine,  not  inconsistent  with 
peremptory  requirements  of  the  law  or  the  rules  of  court,1  and 
an  attorney  has  implied  authority  to  bind  his  client  by  such 
stipulations.*  Thus  they  may  stipulate  for  the  consolidation  of 
causes,3  unless  the  causes  are  such  as  cannot  properly  be  consoli- 
dated ; 4  that  the  time  for  hearing  be  accelerated ;  *  that  the  case  be 
tried  at  a  specified  time;6  that  the  court  shall  act  as  a  substitute 
for  triers  of  a  challenge  to  the  favor ; T  that  the  case  be  tried  and 
decided  by  one  member  of  a  court,  the  others  being  disqualified ; H 
that  the  cause  may  be  tried  at  chambers  or  in  vacation,9  if  it  is 
further  provided  that  judgment  shall  be  rendered  in  open  court ; 1D 
that  an  action  at  law  in  its  nature  equitable  be  tried  as  a  suit  in 
equity;  fl  that  the  issues  in  an  equity  case  may  be  tried  by  jury 
and  judgment  rendered  on  a  general  verdict ; t%  that  damages  in  an 

443;  McBralney  v.  Rome,  etc.,  R.  Co.,  4.  Harris  v.  Sweetland,  48  Mich.  110; 

87  N.  Y.  467;    Montgomery  v.   Ellis,  State  v.  Chicago,  etc.,  R.  Co.,  47  Mo. 

(Supm.  Ct.  Spec.  T.)6  How.  Pr.  (N.  Y.)  App.  212. 

326;    Clement    v.    State,    2    Shannon  As  to  when  consolidation  is  permis- 

Tenn.   Cas.   251;    Horton    v.    Baptist  sible,    see  article   Consolidation  of 

Church,  etc.,  34  Vt.  309,  where  a  written  Actions,  vol.  4,  p.  673. 

stipulation    compromising    a    suit  in  5.  Evans  v.  Heaion,  26  111.  App.  412. 

equity   was    filed   and   treated   as  an  See  also  Schultz  v.  Phenix  Ins.  Co.,  77 

amended  answer;  Sullivan  v.  Bruhling,  Fed.  Rep.  375. 

70  Wis.  388;  Dolloff  v.  Curran,  59  Wis.  6.  Boernstein  v.   Heinrichs,  24  Mo. 

332;  Courtney  v.   McGavock,  23  Wis.  27;    Hooper  v.    Beecher,  (Supm.  Ct. 

619.     Compare  Andrews  v.  Winkler,  27  Gen.  T.)  20  Civ.  Pro.  (N.  Y.)  226;  Bird 

Tex.  170,  where  the  parties  disagreed  v.  Snow,  (Supm.  Ct.  App.  T.)  24  Misc. 

as  to  ihe  construction  of  the  agree-  (N.    Y.)    759;    Goodenow    v.    Butler, 

ment.  (Supm.  Ct.  Spec.  T.)  1  How.  Pr.  (N. 

Summary  Enforcement.  —  Id  Harris  v.  Y.)  82;  Jones  v.  Kimbro,  6  Humph. 

Elliott,  19  N.  Y.  App.  Div.  60,  it  was  (Tenn.)  319;  Gulf,  etc.,  R.  Co.  v.  King, 

held  that  the  court  could  not  summarily  80  Tex.  681.     See  Sapp  v.  Aiken,  68 

enforce  compliance  by  the  plaintiff  with  Iowa  699,  holding  that  the  stipulation 

the  unperformed  pari  of  a  stipulation  must  be  in  writing.     Bryorly  v.  Claik, 

by  ordering  him   to    pay  a  balance,  48  Tex.  345,  as  to  the  remedy  where  a 

under  penalty  of  contempt  for  disobedi-  party  presses  for  trial  before  ihe  day 

ence,  and  that  the  parties  must  be  re-  set  in  the  stipulation, 

mitted   to  the   remedy  of  proceeding  7.  People  v.  Rathbun,  21  Wend.  (N. 

with  their  action  or  of  bringing  a  suit  Y.)  509.     See  generally  as  to  trial  of 

upon  the  stipulation.  challenges  by  triers,  article  Jury,  vol. 

1.  Kohn  v.  Columbia  Nat.  Bank,  165  12,  p.  464. 

III.    318;    McCormack   v.    Phillips,  4  S.  Walker  v.  Rogan,  1  Wis.  597. 

Dak.  532.    See  also  Roberts  v.  Baum-  9.  Dinsmore  v.  Smith,   17  Wis.  20; 

garten,   126  N.  Y.  336;  Maas  v.   Mc-  Beach  v.  Beckwith,  13  Wis.  21. 

Entegart,  (Supm.  Ct.  App.  T.)  21  Misc.  10.  Hills  v.   Passage,  21  Wis.  294; 

(N.  Y.)  462.  Walworth  County  Bank  v.  Farmers'  L. 

2.  Whitestown  Milling  Co.  v.  Zahn,  &  T.  Co.,  22  Wis.  231;  Andrews  v. 
9  Ind.  App.  273;  Vail  v.  Conant,  15  Elderkin,  24  Wis.  531.  But  there  is  a 
Vt.  320;  McCann  v.  McLennan,  3  Neb.  conflict  of  authority  as  to  the  validity 
28.  See  also  Hanson  v.  Hoitt,  14  N.  of  such  proceedings.  See  cases  cited 
H.  56;  Walker  v.  Rogan,  1  Wis.  597.  in  article  Chambers  and  Vacation,  vol. 

8.  Ohlquest  v.  Far  well,  71  Iowa  231,  4,  pp.  341,  342. 

holding  that  an  attorney  has  implied  11.  Mertens  v.  Roche,  39  N.  Y.  App. 

authority  to  bind  his  client  by  such  a  Div.  398. 

stipulation.    See  also  Triesi  v.  Enslen,  12.  McCormack  v.  Phillips,  4  Dak. 

106  .Ala.  180.  506. 
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equity  suit  may  be  ascertained  by  arbitrators  under  the  direction 
of  the  master;.1  that  the  case  be  submitted  to  the  jury  without 
argument;2  that  the  jury  be  discharged  and  the  case  decided  by 
the  court  on  the  evidence  already  adduced ; s  or  that  the  case  be 
submitted  to  the  court  for  consideration  on  the  written  evidence  at 
his  convenience  and  without  regard  to  the  presence  of  attorneys.4 
The  necessity  for  objections  and  exceptions  cannot,  according 
to  the  better  opinion,  be  obviated  by  stipulation  in  advance  that 
they  shall  be  considered  as  made,*  nor  can  parties  stipulate  that 
a  member  of  the  bar  shall  try  the  case  in  the  place  of  the  judge.6 

(2)  Waiver  of  Jury  Trial.  —  The  Power  of  a  Party  to  Waive  a  Trial  by 
Jury  in  civil  and  in  criminal  cases,  or  to  waive  trial  by  a  legally 
constituted  jury,  has  been  considered  in  a  preceding  article.7 

The  Attorney  of  Beoord  Has  Implied  Power  to  bind  his  client  by  a  stipu- 
lation waiving  a  jury  trial  if  it  be  one  which  the  client  could  make 
for  himself.8 

Formal  Requisites  of  Stipulation.  —  A  waiver  of  a  jury  trial  by  impli- 
cation is  not  favored,  and  where  the  modes  of  waiver  are  pre- 
scribed by  statute,  they  will  usually  be  treated  as  exclusive  of  all 
other  methods.9  The  stipulation  must  usually  be  in  writing  or  in 
open  court  and  entered  on  the  minutes.10 

Construction  and  Effect.  —  Ordinarily  a  stipulation  waiving  the  right 
of  trial  by  jury  is  construed  to  apply  only  to  the  particular  trial  at 
which  it  is  made.11    But  it  applies  to  all  issues  of  fact  in  the  case 

1.  Conner  v.  Drake,  1  Ohio  St.  166.  7.  See  article  Jury,  vol.  12,  p.  254 

8.  Palmer  v.  People,  4  Neb.  68.  et  seq. 

8.  Chezick  v.  Minneapolis,  etc.,  Ele-  %.  Windmiller  v.   Chapman,  38  111. 

vator  Co.,  66  Minn.  300;  Richards  v.  App.  276;  Whitestown  Milling  Co.  v. 

Griffith,  1  Kan.  App.  518,  holding  that  Zahn,   9   Ind.    App.   270;    Wilson    v. 

the  stipulation  operated  as  a  waiver  of  Young,  9  Pa.  St.  102. 

all  irregularities  and  errors  in  the  trial  9.  Piatt    v.    Havens,    119    Cal.    244; 

up  to  that  lime,  on  which  precise  point  Swan  v.  Mulherin,  67  III.  App.  77;  U. 

see   also    Hollenburg    v.   Shuffert,   47  S.  v.  Carr,  61  Fed.  Rep.  802.     See  also 

Mich.    126,    distinguished  in    Drovers'  Cudahy    Packing  Co.    v.   Sioux    Nat. 

Nai.  Bank  v.  Blue,  no  Mich.  31.  Bank,  75  Fed.   Rep.  473,  and   article 

4.  Lardner  v.   Windle,  4  Kan.  App.  Jury,  vol.  12,  p.  257  et  seq. 

175,   holding    1  hat  the  court  erred  in        In  the  Federal  Courts  the  practice  as 

ignoring  the  stipulation  and  dismissing  to  waiver  of  a  jury  trial  is  governed 

the  suil  for  want  of  prosecution.  by  the  federal  statute,  and  not  by  the 

5.  Greer  v.  Greer,  5ft  Hun  (N.  Y.)  state  practice.  See  article  Jury,  vol. 
251;    Daniels    v.    Andes    Ins.    Co.,  2  12,  p.  258,  note  2. 

Mont.  500;  Herman  &.  Jeffries,  4  Mont.  10.  See  article  Jury,  vol.  12,  p.  261 

513,  Burdoin  v.  Trenton,  116  Mo.  358.  et  sep.,  and  infra>  III.  4.  b%  Stipulations 

See  also  Kohn  v.  Columbia  Nat.  Bank,  Written  or  Entered  on  Minutes. 

165   111.   316;    Hughes  v.    Kelly,   (Va.  11.  Carthage  v.  Buckner,  8  111.  App. 

1898)  30  S.   E.   Rep.   387;  and  article  154,  where  the  court  said:  "  Each  party 

Exceptions  and  Objections,  vol.  8,  p.  is  entitled  to  as  many  juries  as  there 

168.  are  trials,  and  a  waiver  of  a  jury  on 

6.  Haverly  Invincible  Min.  Co.  v.  one  trial  is  expended  by  that  trial/' 
Howcutt,  6  Colo.  574,  explained  and  Travers  7.  Wormer,  13  111.  App.  39; 
distinguished  in  Terpening  v.  Holton,  q  Benbow  7/.  Robbins,  72  N.  Car.  422; 
Colo.  317.  Compare  Fuson  v.  Com.,  Burnham  v.  North  Chicago  St.  R.  Co., 
(Ky.  1889)  12  S.  W.  Rep.  263,  where  a  88  Fed.  Rep.  627.  See  also  Phelps  v. 
similar  proceeding  was  held  not  to  be  Hall,  2  -Tyler  (Vt.)  401;  Hewitt  v. 
erroneous,  but  merely  irregular.  Week,  51  Wis.  368;  and  article  Jury, 
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whether  then  existing  or  raised  by  subsequent  pleadings.1 

Belief  from  Stipulation.  —  A  stipulation  waiving  a  jury  trial  may  be 
set  aside  by  the  court  in  its  discretion  upon  a  proper  showing.* 

r.  As  to  Instructions  and  Verdict.  —  Parties  may  bind 
themselves  by  their  stipulation  that  the  cause  be  submitted  to  the 
jury  without  instructions;8  that  proposed  instructions  be  deemed 
correct  as  a  matter  of  law  ;4  that  a  consent  verdict  be  rendered  ;* 
that  the  verdict  be  rendered  in  a  prescribed  form  ; 6.  that  the  jury 
return  a  sealed  verdict  to  be  opened  by  the  court  in  their  absence ; 7 
that  the  jury  award  a  stated  amount  of  damages,8  or  compute 
values  on  a  basis  fixed  in  the  stipulation  ;  •  that  the  jury  shall  find 
in  their  verdict  all  the  facts  which  certain  evidence  tended  to 
prove  ; lo  or  that  the  amount  of  the  verdict  be  reduced.11 

s.  As  to    Judgments   or   Decrees,  and    Enforcement 

THEREOF  —  ( l)  For  Rendition  and  Entry.  —  Agreements  Hade  Between 
the  Parties  to  a  suit,  for  the  rendition  of  a  particular  judgment  or 
decree  therein,  will  be  recognized  and  executed  by  the  court.11 

vol.  12,  p.  270.     Compare  Hermann  v.        8.  Mahoney    v.    Marshall,  2    Idaho 

Pardrige,  79  III.  471.  1174. 

In  Civil  Cases  11  has  been  held  that       0.  Stennett  v.  Bradley,  70  Wis.  278. 
the  stipulation  continues  in  force  until        10.  Lally  v.  Rossman,  82  Wis.   147, 

a  decision   is   reached,  or  something  holding  that  the  party  thus  stipulating 

happens  which  renders  such  a  result  was  estopped  to  object  that  such  evi- 

im possible.     Lanahan   v.    Heaver,   77  dence  was  inadmissible  or  did  not  es- 

Md.  612,  where  the  court,  concluding  tablish  such  facts, 
its  discussion  of    the   question,   said*.        11.  Lewis  v.  Wilson,  151  U.  S.  551. 
"  What  we  have  said  refers  exclusively        12.  California.  —  Spinelti  v.  Brignar- 

to  cWil  cases.     The  waiver  of  a  right  dello,  53  Cal.  281;  Grady  v.  Porter,  53 

to  jury  trial  in  criminal  proceedings  Cal.  680;  Keys  v.  Warner,  45  Cal.  60. 

would  present  other  and  different  ques  See  also  Matter  of  Arguello,  50  Cal. 

tions  with  which  we  are  not  now  con-  308. 

cerned  "    See  also  Caledonia  F.  Ins.        Connecticut.  —  Cumnor  v.  Sedgwick, 

Co.  v.  Traub,  86  Md.  95.     Compare  the  67  Conn.  66. 
civil  cases  above  cited  in  this  note.  Dakota.  —  McCormack  v.  Phillips,  4 

1.  Thompson  v.  King,  173  Mass.  439,  Dak.  532. 

citing  Loring  v.  Whitlemore,  13  Gray  Georgia.  —  Watson  v.  Hemphill,  99 

(Mass.)  228,  and  Vitrified  Wheel,  etc.,  Ga.  121. 

Co.  v.  Edwards,  135  Mass.  591.  Idaho.  —  Grete  v.  Knott,  2  Idaho  18. 

2.  Brown  v.  Cohn,  88  Wis.  627;  Illinois.  —  Teal  v.  Russell,  3  111.  319; 
Burnham  v.  North  Chicago  St.  R.  Co.,  Foster  v.  Filley,  2  111.  256;  Ives  v. 
88  Fed.  Rep.  630.  See  also  infra,  Ashelby,  26  111.  App.  253;  Johnson  1. 
VI.  2.  c.  Prejudice  Resulting  from  In-  Estabrook,  84  III.  75;  Morrison  v.  Hed- 
advertence.  Improvidence,  etc.%  note,  and  en  berg,  138  III.  22;  Harding  v.  Hard- 
article  Jury,  vol.  12,  p.  270.  ing,  180  111.  481. 

3.  Claunch  v.  Osborn,  (Tex.  Civ.  Indiana.  —  Indianapolis,  etc.,  R.  Co. 
App.  1893)  23  S.  W.  Rep.  937.  v.    Sands,    133    Ind.    433;    Barnes  v. 

4.  Sittig  v.  Birkenstack,  35  Md.  273.     Smith,  34  Ind.  516;  Floyd  County  v. 
6.  Webster  v.   Dundee  Mortg.,  etc.,     Scott,   19  Ind.  App.   227;    Newton   v. 

Co.,  93  Ga.   278,  holding  that  the  at-  Pence,  10    Ind.    App.    672;    Ridgway 

torney  has  implied  authority  to  bind  his  v.  Morrison,  28  Ind.  201;  Hudson  v. 

client  by  consenting  to  a  verdict.  Allison,  54  Ind.  215. 

6.  Jones  v.   Merchants'  Nat.  Bank,  Iowa.  —  Vail  v.  Stone,  13  Iowa  284; 
113  N.  Y.  629;  Sexey  v.  Adkison,  40  Goodenow  v.  Foster,  108  Iowa  508. 
Cal.  408.     See  also  King  v.  Ponton,  82  Kentucky.  —  Moore  v.  Howe,  4  T.  B. 
Cal.  420.  Mon.  (Ky.)  206. 

7.  Koon  v.  Phoenix  Mut.  L.  Ins.  Co.,  Michigan.  —  Wright  v.  Hake,  38 
104  U.  S.  106.  Mich.   525;    Wilkins    v.    Hukill,    115 
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And  it  is  competent  for  the  parties  to  waive  the  conclusiveness 
of  a  judgment.1 

Implied  Authority  of  Attorney.  —  According  to  most  of  the  authori- 
ties an  attorney  of  record  may,  without  express  authority,  bind 
his  client  by  a  stipulation  as  to  the  form  and  terms  of  a  judgment 
and  the  entry  thereof.* 

Mich.  594;  Thayer  v.  McGee,  20  Mich.  California.  —  Holmes  v.  Rogers,  13 

IQ5.  Cal.  191;  Sampson  v.  Ohleyer,  22  Cal. 

Minnesota,  —  State     v.     Merchants  200.    See  also  Drake  v.   Duvenick,  45 

Bank,  74  Minn.  175;  Chisholm  v.  Clith-  Cal.  455.     Compare  Preston  v.  Hill,  50 

erall,  12  Minn.  375;  Nash  v.  Adams,  Cal.  43. 

55  Minn.  46;  Ramsland  v.  Roste,  66  Georgia.  —  Williams  v.  Simmons,  79 

Minn.  129.  Ga.  649;  Wade  v.  Powell,  31  Ga.  22. 

Montana,  —  Kleinschmidt  v.  Morse,  Indiana.  —  Thompson   v.    Pershing, 

I  Mont.  100.  86  Ind.  303;  Devenbaugh  v.  Nifer,   3 

Nebraska.  —  Hamley  v.  Doe,  36  Neb.  Ind.  App.  379;  Hudson  v.  Allison,  54 

398.  Ind.  215.     See  also  Indianapolis,  etc., 

New  York.  —  Osborn  v.  Sogers,  112  R.  Co.  v.  Sands,  133  Ind.  433. 
N.  Y.  573;  Fairchild  v.  Lynch,  99  N.  Kentucky.  —  Story    v.    Hawkins,    8 
Y.  359;  Steinbock  v.  Evans,  122  N.  Y.  Dana  (Ky.)  12.     Compare  Anderson  v. 
551;  Woodbury  v.  Morton,  (Supm.  Ct.  Sutton,   2   Duv.   (Ky.)  480;   Smith  v. 
Gen.  T.)  44  How.  Pr.  (N.  Y.)  56;  Lowe  Dixon,  3  Met.  (Ky.)  438. 
v.  Rommell,  5  Daly  (N.  Y.)  17;  Levey  Louisiana.  —  Dangerfield    v.   Thrus- 
ts.  Dennett,  (Supm.  Ct.   App.   T.)  25  ion,  8  Mart.  N.  S.  (La.)  232. 
Misc.  (N.  Y.)  768.  Maryland.  —  Farmers    Bank    v. 

Texas. — State   v.  Connor,  86  Tex.  Sprigg,  u  Md.  389. 

133.  Dunman  v.  Hart  well,  9  Tex.  495;  Massachusetts.  —  Dalton  v.  West  End 

Byers  v.  Brannon,  (Tex.   1892)  19  S.  St.  R.  Co.,  159  Mass.  221. 

W.  Rep.  1091.  Minnesota.  —  See  Wells  v.  Penfield, 

Vermont.  —  Grand  Isle  r*.  Milton,  68  70  Minn.  66. 

Vt.  234;  Sawyer  v.  Child,  68  Vt.  360.  Missouri.  —  Tuppery  v.  Hertung,  46 

Wisconsin.  —  Vandyke    v.   Weil,    18  Mo.  135;  Barlow  v.  Steel,  65  Mo.  611. 
Wis.  277.  Pennsylvania.  —  See    North    White- 
See  generally  as  to  consent  decrees  hall  Tp.  v.  Keller,  100  Pa.  St.  108. 
and  judgments,  articles  Decrees,  vol.  Tennessee. — Jones  v.  Williamson,  5 
5.  p.  960;  Judgments,  vol.  11,  p.  1027.  Coldw.  (Tenn.)  371. 

The  Amount  of   Damages    to   be   re-  Vermont.  —  See  Sawyer  v.  Child,  68 

covered  may  be  fixed  by  stipulation.  Vt.  360;  Vail  v.  Conant,  15  Vt.  314. 

Bloomfield  R.  Co.  v.  Grace,  112  Ind.  West  Virginia.  —  McGinnisv.  Curry, 

128;  Warren  v.  Great  Northern  R.  Co.,  13  W.  Va.  49. 

64   Minn.   239;    Warfield    v.    Gordon,  United  States.  —  Farmers' Trust,  etc., 

(Miss.  1898)  23  So.  Rep.  520;  Camp  v.  Bank  v.   Ketchum,  4  McLean  (U.  S.) 

Schuster,  51   Mo.  App.  403;  Griffin  v.  120. 

Western  Mut.  Benev.  Assoc.,  20  Neb.  See    also    title   Attorney  and  Client^ 

620;  Union  Locomotive,  etc.,   Co.    v.  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.)t 

Erie   R.   Co.,   37  N.  J.  L.  23;  Ayvard  vol.  3,  p.  368. 

v.  Powers,  (Supm.  Ct.  App.  T.)  25  Contra.  —  Other  authorities  hold  that 
Misc.  (N.  Y.)  476;  Jones  v.  Merchants'  an  attorney  has  no  implied  authority 
Nat.  Bank,  113  N.  Y.  629;  Jacklin  v.  to  consent  to  a  judgment  against  his 
National  L.  Assoc,  75  Hun  (N.  Y.)  595;  client,  at  least  so  far  as  it  involves  a 
Garrett  v.  Pegram,  120  N.  Car.  288;  surrender  of  the  client's  rights.  Wad- 
Sawyer  v.  Child,  68  Vt.  360.  hams  v.  Gay,  73  III.  426;   People  v. 

1.  Pratt  v.  Wilcox  Mfg.  Co.,  64  Fed.  Lamborn,  2  III.  123;  Ohlquest  v.  Far- 
Rep.  589.  See  also  David  Bradley  well,  71  Iowa  231  [but  compare  Potter 
Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  v.  Parsons,  14  Iowa  286;  Hefferman  v. 
Rep.  980.  Burt,  7  Iowa  320I;  Jubilee  Placer  Co. 

2.  Alabama.  —  Charles  v.  Miller,  36  v.  Hossfeld,  20  Mont.  234;  Herzfeld  v. 
Ala.  141.  Strauss,  24  N.  Y.  App.  Div.  93;  Herbert 

Arkansas.  —  Wood  v.  Wood,  59  Ark.  v.  Lawrence,  (C.  PI.  Spec.  T.)  21  Civ. 

441.      Compare    Saleski    v.    Boyd,    32  Pro.  (N.  Y.)  336;  Palen  v.  Starr,  7  Htm 

Ark.  74.  (M.    Y.)  422.     See  also   Metropolitan 
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Vacating  Judgment  or  Decree.  —  Consent  judgments  or  decrees  may 
be  vacated  on  equitable  grounds,1  and  a  judgment  entered  on 
stipulation  of  an  attorney  in  violation  of  his  instructions  may  be 
vacated  for  that  cause  on  seasonable  application  of  the  client.* 

(2)  As  to  Costs  or  Additional  Allowances  —  Validity.  —  Stipula- 
tions relating  to  costs  will  be  recognized  and  enforced,3  unless 
the  statutory  provisions  in  respect  of  costs  are  peremptory.4 

The  Attorney  of  Reoord  Has  Implied  Authority  to  stipulate  concerning 
costs  B  or  additional  allowances.6 

Construction.  —  Whether  stipulations  for  costs  shall  be  construed 
to  include  additional  allowances  has  been  noticed  in  a  preceding 
article.7 

(3)  For  Opening  or  Vacating.  —  The  Parties  are  at  liberty  to  stipu- 
late for  the  setting  aside  of  a  judgment.8 

Implied  Authority  of  Attorney.  —  An  attorney  may  bind  his  client  by 
stipulation  waiving  a  default,9  or  consenting  to  the  vacation  of  a 
judgment  which  the  court  would  have  vacated  on  application  of 
the  opposite  party,10  but  he  cannot  stipulate  for  opening  a  judg- 
ment where  the  result  will  be  manifestly  ruinous  or  prejudicial  to 
his  client.11 

Concert  Garden  Co.  v.  Abbey,  49  N.  Y.  Bridge,  etc.,  R.  Co.  v.  Westchester,  143 
Super.  Ct.  204.  N.  Y.  59;  Luzerne  Bldg.,  etc.,  Assoc. 
A  Retraxit  cannot  be  entered  by  an  v.  People's  Bank,  142  Pa.  St.  121;  Van- 
attorney  so  as   to   bind   a  client  not  dyke  v.  Weil,  18  Wis.  277. 
consenting  thereto.     Lambert  v.  Sand-  4.  See  supra%  p.  608,  note  1. 
ford,   2   Blackf.   (Ind.)   137   [but  com-  5.  Letcher  v.   Letcher,   50  Mo.  137; 
pare  Barnard  v.  Daggett,  68  Ind.  305];  Matter  of  Maxwell,  66  Hun  (N.  Y.)  151. 
Holbert  v.  Montgomery,  5  Dana  (Ky.)  6.  People    v.    Westchester  County, 
11;  Jenney  v.  Delesdernier,  20  Me.  191;  (Supm.  Ct.  Gen.  T.)  15   N.  Y.  Supp. 
Gorham  v.  Gale,  6  Cow.  (N.  Y.)  4.67,  580.     See  also  Matter  of  Maxwell,  66 
note;    Vail    v.    Conant,    15    Vt.    320;  Hun  (N.  Y.)  151. 
Beecher's  Case,  8  Coke  58.  7.  See   article  Additional  Allow- 

1.  Gerdtzen  v.  Cockrell,  52  Minn.  501;  ances  of  Costs,  vol.  1,  p.  221,  note. 
Paschall  v.  Penry,  82  Tex.  673.  See  8.  Keys  v.  Warner,  45  Cal.  60;  Reese 
also  People  v.  North  San  Francisco  v.  Mahoney,  21  Cal.  306,  holding  that 
Homestead,  etc.,  Assoc,  38  Cal.  564;  a  party  should  use  due  diligence  in  ap- 
infra,  VI.  Relief  from  Stipulations;  and  plying  for  the  relief  authorized  by  the 
articles  Decrees,  vol.  5,  p.  1060;  Judg-  stipulation.  Hempy  v.  Griess,  30  N. 
ments,  vol.  ii,  p.  1030;  Opening,  Y.  App.  Div.  434;  Post  v.  Blazewitz, 
Amending,  and  Vacating  Judgments,  13  N.  Y.  App.  Div.  124;  Job*  v.  Hunter, 
vol.  15,  p.  233.  165   Pa.  St.  5;  Doty  v.  Strong,  I   Pin. 

2.  Dalton  v.  West  End  St.  R.  Co.,  (Wis.)  313.  See  also  Auditor  Gen.  v. 
159  Mass.  221.  Smith,  95  Mich.  132;  Deen  v.  Milne, 

3.  Dorr  v    Steichen,    18   Minn.   26;  113  N.  Y.  307. 

Wolff  v.  Horn,  (C.  PI.  Gen.  T.)  9  Misc.  9.  Anonymous,  1  Wend.  (N.  Y.)  108; 

(N.  Y.)  100;  Emmons  v.  New  York,  etc.,  Schelly  v.   Zink,   13   Hun  (N.  Y.)  538. 

R.  Co.,  (Supm.  Ct.  Gen.  T.)  17  How.  See  also  Esmond  t.  People,  18  111.  App. 

Pr.  (N.  Y.)  490;  Iveson  v.  Conington,  114;  Monson  v.  Hawley,  30  Conn.  54. 

1  B.  &  C.  160,  8  E.  C.  L.  69.     See  also  10.  Read   v.  French,  28   N.   Y.  285; 

State  v.  Chicago,  etc.,  R.  Co.,  47  Mo.  Clussman  v.  Merkel,  3  Bosw.  (N.  Y.) 

App.  212;    Reynolds  v.  Hind  man,  88  402. 

Ga.  314;  Pierce  v.  Goodrich,  47   Me.  11.  Qulnn  v.  Lloyd,  (N.  Y.  Super.  Ct. 

173;  Bates  r.  Norris,  (N.  Y.  Super.  Ct.  Spec.   T.)  36  How.  Pr.  (N.  Y.)  378,  7 

Gen.  T.)  13  Civ.  Pro.  (N.  Y.)  395;  Rusi  Robt.  (N.  Y.)  538;  Phillips  v.  Wicks, 

v.  Hauselt,  (N.  Y.  Super.  Ct.  Spec.  T.)  38  N.  Y.  Super.  Ct.  74.     See  also  Hol- 

8  Abb.  ft.  Cas.  (N.  Y.)  148;  Harlem  bert  v.  Montgomery,  5  Dana(Ky.)  11. 
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(4)  As  to  Enforcement.  —  The  Court  Will  Recognise  and  Enforce  stipu- 
lations respecting  the  time  and  manner  of  enforcement  of  a  judg- 
ment or  decree.  * 

Implied  Authority  of  Attorney.  —  The  attorney  may,  without  specific 
authority,  exercise  a  general  superintendence  over  the  process 
issued  to  enforce  a  judgment  obtained  by  him  for  his  client.2 
His  retainer  gives  him  authority  to  stipulate  for  delay  in  issuing 
or  serving  an  execution,  provided  he  acts  honestly  and  with 
reasonable  discretion,3  but  not  so  as  to  destroy  the  lien  of  the 
judgment,4  or  discharge  a  surety5  or  a  codefendant.6  And  an 
attorney  cannot  by  virtue  of  his  general  authority  authorize  an 
execution  to  issue  against  the  property  of  his  client  while  a 
proper  supersedeas  bond  is  on  file  to  provide  for  an  appeal.7 

/.  As  to  Findings  of  Court.  —  By  statute  in  some  of  the 
states  findings  of  the  court  may  be  waived  by  stipulation.8 

u.  Modifying  Injunction  or  Waiving  Its  Violation. — 

Parties  may  lawfully  by  their  stipulation  modify  an  injunction,9 
or  consent  to  its  violation.10 

v.  As  to  Appeals  and  Appellate    Procedure — (1)  In 

1.  Ross  v.  Ferris,  18  Hun  (N.  Y.)  210;  Walker,  92  N.  Car.  87.  See  also  Union 
Himmelmann  v.  Sullivan,  40  Cal.  125,  Bank  v.  Geary,  5  Pet.  (U.  S.)  113, 
both  of  which  were  cases  of  stipula-  where  the  court  said:  "  Proceedings 
tions  staying  execution.  See  also  on  the  execution  are  proceedings  in 
Maulton  v.  El  I  maker,  30  Cal.  527;  the  suit."  Halliday  v.  Stuart,  151  U. 
Bueii  v.  San  Francisco  Sav.  Union,  65  S.  229;  Reamer's  Appeal,  18  Pa.  St. 
Cal.  292;  Seawell  v.  Cohn,  2  Nev.  308;  510. 

Jewett  v.  Albany  City  Bank,  Clarke  (N.  3.  Wieland  v.  White,  109  Mass.  392, 

Y.)  241;  Eame3  v.  Bagg,  8  N.  Y.  App.  citing  Silvis  v.  Ely,  3  W.  &  S.  (Pa.)  420; 

Div.  541;    Woodruff  v.  Bush,  (Supm.  Seawell  v.  Cohn,  2  Nev.  308;  Read  v. 

Ct.  Gen.  T.)  8   How.  Pr.  (N.  Y.)  117,  French,  28  N.  Y.  285.     See  also  State 

and   the  cases  cited   in  the  following  v.  Stewart,  74  Iowa  336;  Kent   v.   Ri- 

notes.  cards,  3  Md.  Ch.  392. 

Record  Entry  of  Stipulation.  —  "  When  An  Agreement  Hot  to  Enforce  a  Jadg- 
parties  agree,  either  by  themselves  or  ment  is  not  within  the  attorney's  im- 
their  attorneys,  that  a  certain  judg-  plied  power  to  bind  his  client.  Rich- 
merit  shall  be  entered  up,  and  that  no  ardson  Drug  Co.  v.  Dunagan,  8  Colo, 
execution  is  to  be  issued  for  a  certain  App.  308. 

time  on   th.it  judgment,  the  terms  of  4.  Reynolds  v.   Ingersoll,  n  Smed. 

that  agreem  ;m  should  be  incorporated  &  M.  (Miss.)  249.     See  also  Banks  v. 

in  the  judgment  or  else  in  a  separate  Evans,    10    Smed.    &    M.   (Miss.)  35; 

and  distinct  order  of  court.    Otherwise,  Beatty  v.  Hamilton,  127  Pa.  St.  71. 

we  see  nothing  to  prevent  a  party  from  6.  Union  Bank  v.  Govan,  10  Smed. 

violating    such    agreements.     *    *    *  &  M   (Miss.)  333. 

The  clerk  could  not  take  notice  of  this  6.  Carstensv.  Barnstorf,  (C.  PI.  Spec, 

paper,  signed   by    the   attorneys,    but  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.)  442. 

neither  filed   nor  made  the  subject  of  7.  State    Bank    v.    Green,    8    Neb. 

any  order  of  court.     He  must  issue  the  297. 

execution  when  demanded.     Possibly  8.  See  article   Findings  of   Court, 

the  court   might  in   such  a  case,  on  vol.  8,  pp.  951,  952. 

5 roper  application,  stay  the  execution,  9.  Brackebush    v.    Dorsett,    138   111. 

*    *     but  we  doubt  the  propriety  of  167;  Alexander  v.  Oneida  County,  76 

going  behind   the  judgment,  even  by  Wis.  56. 

the  court."     Seawell  v.  Cohn,  2  Nev.  10.  Howard  v.  Durand,  36  Ga.  346, 

311.  holding   that  its   violation   could   not 

2.  Albertson  v.  Goldsby,  28  Ala.  711;  thereafter  be  punished  at  the  instance 
Nelson  v.  Cook,  19  111.  440;  Branch  v.  of  a  party  thus  stipulating. 
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General.  —  The  court  will  generally  recognize  and  enforce  stipu- 
lations waiving  mere  defects  in  appellate  procedure,  but  it  will  ' 
decline  to  accept  stipulations  positively  detrimental  to  the  proper  ' 
and  convenient  despatch  of   business.1     The  parties  cannot  by 
agreement  present  a  different  case  from  that  which  was  passed 
upon  by  the  trial  court,2  nor  confer  appellate  jurisdiction  by  stipu- 
lation.3    Thus  they  cannot  by  stipulation  supersede  the  necessity 
of  a  judgment  by  the  trial  court 4  and  a  proper  entry  thereof,5  nor 
waive  objection  to  the  appealability  of  the  order  or  judgment ,•  ' 
nor  cure  a  record  which  fails  to  show  that  an  appeal  was  taken.7 
(2)   Waiver  of  Right  of  Appeal.  —  The  Parties  may  bind  themselves 
by  a  stipulation  waiving  the  right  to  appeal  or  sue  out  a  writ  of 
error.s 

1.  See  the  notes  to  the  following  sub-  Chapin  v.  Perrin,  46  Mich.  130;  Jones 
sections.  v.  Minneapolis,  20  Minn.  491;  Johnson 

Ae   to    Method  of  Eeview.  —  Parties  v.  Parrotte,  46  Neb.  51;  McMahon  v. 

may  by  stipulation  waive  objection  to  Rauhr,  47  N.  Y.  72;  Hoes  v.  Edison 

an  appeal  on  the  ground  that  review  Gen.  Electric  Co.,  150  N.  Y.  89  [citing 

should  have  been  sought  by  writ  of  2  Encyc.  Pl.  and  Pr.  24];  Hyder.  Ger- 

error.     Nez    Perces  County  v.    Latah  man  Nat.  Bank,  96  Wis.  406. 

County,   2    Idaho   1131,  distinguishing  7.  Whitton  v.  Fuller,  77   Iowa  599. 

Rupert  v.  Alturas  County,  2  Idaho  21.  See  also  Perkins  v.  Cooper,  87  Cal.  241. 

But  the  parties  cannot  use  a  stipula-  8.  Arkansas.  —  See  Saleski  v.  Boyd, 

tion  as  a  substitute  for  appellate  pro-  32  Ark.  85. 

cess,    for  example,    a   writ  of    error.  Iowa.  —  Lundon    v.    Waddick,    98 

Molandin  v.  Colorado  Cent.  R.  Co.,  3  Iowa  478. 

Colo.  173.  Nevada.  —  Wheeler    v .    Floral   Mill, 

2.  Farmers',  etc.,  Bank  v.  Board  of  etc.,  Co.,  10  Nev.  200. 
Equalization,  97  Cal.  318;    Arapahoe  New  Hampshire.  —  Pike  v.  Emerson, 
County    v.    Mcintire,    23    Colo.    137;  5  N.  H.  393. 

Harding  v.  Brophy,   133   111.  39;  Troy  New  York.  —  People  v.  Stephens,  52 

Laundry   Machinery  Co.   v.    Kelling,  N.  Y.  306,  holding  that  the  attorney. 

157  111.  498;  O'Connor  v.    Shabbona,  general  may  waive  the  right  of  appeal, 

49  III.  App.  619;  Blair  v.  Curry,   150  and  that  his  verbal  stipulation,  when 

Ind.  99;  People  v.   Dewey,  128  N.  Y.  the  other  party  has  thereby  been  ln- 

606;  Cunningham  v.  State,  74  Tex.  511;  duced   to    alter    his  condition,   is  as 

Holliday   v.   Cromwell,   26   Tex.   188;  effectual    as     a     wriiien    agreement. 

Klimer  v.  Schnorf,   3   Utah  442;  Leon-  Yates  v.  Russell,  17  Johns.  (N.  Y.)468; 

ard  v.  Warriner,  20  Wis.  41;    Brower  Sperry  v.  Hellman,  (C.  PI.  Gen.  T.)  36 

v.  Merrill,  3  Pin.  (Wis.)  46.     See  also  N.  Y.  St.  Rep.  52;  Johnston  v.  Martin, 

article  Appeals,  vol.  2,  pp.  304,  305.  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.)  399. 

3.  See  the  notes  to  the  following  sub-  See  also  Sperry  %\  Hillman,  (C.  PI. 
sections,  and  generally  supra,  p.  609,  as  Gen.  T.)  13  N.  Y.  Supp.  271;  McGuire 
to  stipulations  conferring  jurisdiction,  v.  New  York  Cent.,  etc.   R.  Co.,  6  Daly 

4.  Kelley  v.  Union  Pac.  R.  Co.,  16  (N.  Y.)7i;  Matter  of  New  York,  etc., 
Colo.  455;  Ames  v.  Boland,  1  Minn.  R.  Co.,  98  N.  Y.  452;  Matter  of  Mc- 
365,  holding  that  the  parties  cannot  Cusker,  (Supm.  Ct.  Spec.  T.)  23  Misc. 
bind  the  appellate  court  by  a  stipula-  (N.  Y.)  449. 

tion  that  it  shall  decide  what  judgment  Pennsylvania.  —  Shisler  v.  Keavy,  75 

shall  be  rendered  by  the  trial   court.  Pa.  St.   79;  Dawson  v.  Condy,  7  S.  & 

Perkins  v.  Farnham,  (Supm.  Ct.  Gen.  R.  (Pa.)  366,  holding,  however,  that  a 

T.)  10  How.  Pr.  (N.  Y.)  120     See  also  verbal  stipulation  is  insufficient. 

Rathbun  v.  Moody,  4  Minn.  364;  Web-  South  Carolina.  —  Bollmann  v.  Boll- 

ster  v.  Stadden,  8  Wis.  225.  mann,  6  S.  Car.  29. 

6.  Chamberlain  v.  Hedger,  10  S.  Dak.  Texas.  —  Johnson  v.  Halley,  8  Tex. 

290.     See  also  Bernhard  v.  Brown,  31  Civ.  App.  137. 

III.  App.  385.  England.  —  Camden   v.  Edie,    I    H. 

6.  Brooks  v.  Calderwood,  19  Cal.  124;  Bl.  21. 
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The  Attorney  of  Beoord  may  bind  his  client  without  special  authority 
by  a  stipulation  waiving  the  right  of  appeal.1 

(3)  As  to  Time  for  Appeal.  — The  statutory  time  for  appeal  is 
usually  deemed  jurisdictional,  so  that  it  cannot  be  extended  by 
stipulation.' 

(4)  As  to  Notice  of  Appeal.  —  The  court  will  recognize  and 
enforce  a  stipulation  that  due  notice  of  an  appeal  was  given,3  or 
a  stipulation  waiving  notice  of  appeal,4  or  waiving  the  issue  and 
service  of  a  summons  in  error ;  *  and  an  attorney  has  implied 
authority  to  waive  notice  of  appeal,6  or  objection  that  notice  was 
not  served  in  time.7 

(5)  As  to  Bond  or  Undertaking.  —  The  filing  of  a  bond  or  under- 
taking on  appeal,8  or  an  objection  for  a  defect  therein,9  or 
because  it  was  not  filed  in  time,10  may  be  waived  by  stipulation. 

(6)  As  to  Withdrawal  or  Dismissal  of  Appeal.  —  Parties  may 

See  also  article  Appeals,  vol.  2,  p.  if    disputed,    will    not    be    enforced. 

173,  note  4-  Haylen   v.  Missouri  Pac.   R.  Co.,  28 

Construction  of  Stipulation.—  An  agree-  Neb.  660. 

ment  not  to  appeal  does  not  preclude  6.  McDonough  v.  Daly,  3  Mo.  App. 

the  party  i torn  applying  for  a  rehear-  606.     See  also  American  Emigrant  Co. 

ing.     Buck  v.  Fawcett,  3  P.  Wms.  242.  v.  Long,  105  Iowa  104. 

1.  Ball  v.  State. Bank,  8  Ala.  599;  7.  Struver  v.  Ocean  Ins.  Co.,  (C.  PI. 
Matter  of  Heath,  83  Iowa  215;  Pike  v.  Gen.  T.)  9  Abb.  Pr.  (N.  Y.)  23,  2  Hilt. 
Emerson,  5  N.  H.  393;  Sargeant  v.  (N.  Y.)  475;  H  off  en  berth  v.  Muller,  (C. 
Clark,  108  Pa.  St.  591.  See  also  Peo-  PI.  Spec.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.) 
pie  v.  Auburn,  85  Hun  (N.   Y.)  601;  221. 

Wilson  v.  Young,  9  Pa.  St.  101;  Wright        8.  It  may  usually  be  waived.     Litile 

v.  Nutt,  1  T.   R.  388.     Contra%  People  v.  Jacks,  68  Cal.  343,  citing  Code  Civ. 

v.  New  York,  (Supm.  Ct.  Spec.  T.)  n  Pro.  Cal.,  §  948,  but  holding  that  ob- 

Abb.  Pr.  (N.  Y.)  66.  jeciion  to  the  sufficiency  of  the  under- 

2.  Langan  v.  Langan,  89  Cal.  186;  taking  was  not  waived  by  a  written 
Penny  v.  Nez  Perces  County,  (Idaho  stipulation  to  advance  the  appeal  on 
1895)  43  Pac.  Rep.  570;  State  v.  Flem-  (he  calendar  of  the  supreme  court  for 
ing,  13  Iowa  443;  Tootle  v.  Shirey,  52  hearing;  article  Appeal  Bonds,  vol. 
Neb.  674.  See  also  article  Appeals,  i,  pp.  1000,  1001,  citing  Massachusetts 
vol.  2,  p.  244.  and  Indiana  cases  to  the  contrary,  to 

3.  Bonds  v.  Hickman,  29  Cal.  460,  which  cases  may  be  added  Marx  v. 
holding  that  such  a  stipulation  in  the  Lewis,  (Nev.  1898)  53  Pac.  Rep.  600, 
transcript  could  not  be  attacked  by  holding  under  the  peculiar  language  of 
affidavits.  Carey  v.  Brown,  58  Cal.  the  Nevada  statute  that  the  filing  of  an 
180.     See  also  Moyle  v.   Landers,   78  undertaking  is  jurisdictional. 

Cal.  99;  Doerr  v.  Southwestern  Mut.  Time  for  Waiver.  —  It  seems  that  if 

L.  Assoc,  92  Iowa  39,  holding  a  verbal  the  filing  of  an  undertaking  is  to  be 

stipulation  insufficient.  waived,   it   must   be   done  within  the 

4.  Hill  v.  Bowden,  3  La.  Ann.  258.  time  for  filing  the  undertaking.  Per- 
See  also  article  Appeals,  vol.  2,  pp.  kins  v.  Cooper,  87  Cal.  241;  Forni  v. 
231,   232.       Contra,    Marx    v.    Lewis,  Yoell,  95  Cal.  443. 

(Nev.  1898)  53  Pac.  Rep.  600,  '*  for  the  9.  Forni  v.  Yoell,  95  Cal.  442. 

reason  that  such  attempt  is  doing  lhat  10.  McCanless  7'. Reynolds,  91  N.  Car. 

which  the  statute  says  cannot  be  done,"  244,   holding,   however,  that  a  verbal 

the   statute    prescribing   that    appeals  and  disputed  stipulation    was   insuffi- 

might  betaken  in  a  prescribed  manner  cient.     But  see  John  F.  Alles  Plumb- 

11  and  not  otherwise."  ing  Co.  v.  Alles,  67  III.  App.  252,  hold- 

5.  McDonald  v.  Penniston,  1  Neb.  ing  that  the  filing  of  a  bond  within  the 
324,  holding  that  an  attorney  has  im-  statutory  period  is  jurisdictional,  and 
plied  authority  to  make  such  stipula-  that  the  time  cannot  be  extended  by 
tion.     But  his  mere  verbal  agreement,  stipulation. 
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bind  themselves  by  a  stipulation  for  the  withdrawal  or  dismissal 
of  an  appeal,1  and  an  attorney  has  presumptive  authority  to  make 
such  a  stipulation.2 

(7)  As  to  Bills  of  Exceptions  and  in  Lieu  Thereof.  —  Unless  an 
alternative  mode  is  provided  by  statute,  a  bill  of  exceptions  is 
the  only  mode  by  which  matters  in  pais  are  brought  before  an 
appellate  court,3  and  a  stipulation  of  parties  cannot  be  used  as  a 
substitute  for  a  bill  of  exceptions  settled  and  signed  substantially 
according  to  law.4     But  mere  defects  or  irregularities  in  framing, 

1.  Ward  v.  Hollins,  14  Md.  158;  Iowa.  —  Hershey  v.  Nyenhuis,  103 
Hill  t.  Hermans,  59  N.  Y.  396;  Hig-    Iowa  195. 

gins  v.  Starin,  39  N.  Y.  App.  Div.  533,  Michigan.  —  Hill  v.  Hill,  112  Mich, 

holding,  however,  that  the  party  may  633. 

be   relieved   from   his  stipulation    on  Missouri,  —  Union     Nat.     Bank    v. 

good  cause  shown.     Chase  v.   Defen-  Barker,    145     Mo.    356;     Maddox    v. 

dorf,  128  N.  Y.  652;  South  Bend  Land  Wabash    R.   Co.,   73   Mo.    App.    510; 

Co.  v.  Denio,  7  Wash.  303;  Hood  v.  Dorman  v.  Coon,  119  Mo.  68. 

California  Wine  Co.,  4  Wash.  88.  Nebraska.  —  Murphy  v.  Warren,   55 

2.  Ward  v.  Hollins,  14  Md.  158.  Neb.  220;  Denise  v.  Omaha,  49  Neb. 
8.  See  article  Bills  of  Exceptions,  750;    Scott  v.   Spencer,  42  Neb.  632; 

vol.  3,  p.  387.  Reynolds  r.  Dietz,  39  Neb.  180;  State 

4.  California.  —  People  v.  Ferguson,  v.  Knapp,  8  Neb.  436;  Credit  Foncier 

34    Cal.    309;    People    v.    Hawes,    41  of  America  v.  Rogers,  8  Neb.  34;  Mc- 

Cal.   632;    People    v.    Trim,   37    Cal.  Card  v.  Cooley,  30.  Neb.  552;    School 

274.  Dist.  Number  Forty-Nine   v.   Cooper, 

Colorado.  —  Molandin  v.  Colorado  44  Neb.  714;  State  Ins.  Co.  ;».  Buck- 
Cent.  R.  Co.,  3  Colo.  173;  Filley  v.  staff  Brothers  Mfg.  Co.,  47  Neb.  1; 
Cody,  4  Colo.  542;  McKenzie  v.  Bal*  Stuart  v.  Burcham,  50  Neb.  823. 
lard,  14  Colo.  426;  Denver  v.  Capelli,  New  Jersey.  —  Robbins  r.  Vander- 
3  Colo.  235,  Ross  v.  Duggan,  5  Colo,  beck,  55  N.  J.  L.  364. 
85;  Marshall  Silver  Min.  Co.  v.  Kirt-  New  Mexico.  —  Evans  v.  Baggs,  4 
ley,  8  Colo.  108.  N.  Mex.  147. 

Florida.  —  Pine  v.  Anderson,  22  Fla.  Ohio.  —  Burgoyne  v.  Moore,  5  Ohio 
330;  Florida  Cent.,  etc.,  R.  Co.  v.  St  Cir.  Dec.  522,  12  Ohio  Cir.  Ct.  31. 
Clair-Abrams,  35  Fla.  514;  Pickett  v.  Oregon.  —  Kimer  v.  Taylor,  29  Ore- 
Bryan,  34  Fla.  38.  gon    233;  Umatilla   Irrigation   Co.  v. 

Georgia.  —  Erwin  v.  Ennis,  104  Ga.  Barnhart,  22  Oregon  390. 

861.  South     Dakota.  —  Merchants'     Nat. 

Illinois.  —  Mosher  v.  Scofield,  55  III.  Bank  v.  McKinney,  6  S.  Dak.  58. 

App.  271;  Harding  v.  Brophy,  133  111.  Tennessee.  —  Ballard     v.    Nashville, 

39;  Stock  Quotation  Tel.  Co.  v.  Board  etc.,  R.  Co.,  94  Tenn.  205. 

of  Trade,    144   111.   370;    Schwarze  v.  Texas. — Cunningham   v.  State,   74 

Spiegel,  41  III.  App.  351;  O'Connor  v.  Tex.   511;    Holliday  v.  Cromwell,  26 

Shabbona,  49  III.  App.  619;   Charles  Tex.  188.     See  also  Spencer  v.  State, 

v.  Remick,  50  111.  App.  534;  Chicago  v.  34  Tex.  Crim.  238. 

South  Park  Com'rs,  169  111.  387;  Mai-  Wisconsin.  —  Lynch  v.  State,  15  Wis. 

lers   v.    Whittier   Mach.    Co.,   170  111.  38;  Leonard  v.  Warriner,  20  Wis.  41; 

434;  Byrne  v.  Clark,  31  111.  App.  651 ;  Brower  v.   Merrill,   3    Pin.  (Wis.)  46. 

Everett  v.  Collinsville  Zinc  Co.,  41  III.  Compare   Strong  v.  Steven?   Point,  62 

App.  552.  Wis.  255. 

Indiana.  —  Thames  Loan,  etc.,   Co.  United  States.  —  Tyre,    etc.,   Co.    v. 

v.    Beville,    100    Ind.    309;    Davis  v.  Spalding,    116   U.    S.   541;    Ft.  Worth 

Union  Trust  Co.,   150  Ind.  46;    John  City  Co.  v.  South  Bridge  Co.,  151  V. 

Church  Co.  v.  Spurrier,  20  Ind.  App.  S.  294;  U.  S.  v.  Carr,  61  Fed.  Rep.  802. 

39;    Burdick    v.    Hunt,   43   Ind.   381;  See  also  article  Bills  of  Exceptions, 

Blair  v.  Curry,  150  Ind.  99:  Pennsyl-  vol.  3,  p.  389. 

vania  Co.   v.   Niblack,    99   Ind.    149;  The  Beaaon  why  stipulations  are  not 

Morrison   r/.    Morrison,  144   Ind.   379.  accepted  in  place  of  bills  of  exceptions 

Compare  Truitt  v.  Truitt,  38  Ind.  16.  is  that  "  it  would  open  the  door  to  a 
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settling,  signing,  or  filing  a  bill  may  be  waived  by  stipulation.1 
An  original  bill  of  exceptions  cannot  be  used  as  a  part  of  the 
transcript  of  the  record  unless  by  stipulation  of  the  parties  sanc- 
tioned by  statute.2 

(8)  As  to  the  Record,  Transcript,  Statement,  or  Case  on  Appeal. 
—  It  is  within  the  scope  of  the  implied  authority  of  an  attorney 
to  bind  his  client  by  stipulations  in  respect  to  the  record  on 
appeal.8  Applying  the  rules  hereinbefore  mentioned,4  the  courts 
have  considered  the  validity  of  stipulations  dispensing  with  a 
return  to  a  writ  of  error ; a  that  an  appeal  was  taken,  the  abstract 
not  showing  it ; 6  adding  to  or  diminishing  the  record  without  the 
sanction  of  the  trial  judge;7  that  objections  and  exceptions  to 
evidence  though  not  entered  may  be  considered  as  taken ; 8  that  a 

dangerous  practice.  Parties  might  2.  Lake  Shore,  etc.,  R.  Co.  t>.  lies- 
stipulate,  contrary  to  the  fact,  that  evi-  sions,  150  111.  546.  See  also  Harris  v. 
dence  was  adduced  at  the  trial  in  the  People,  148  111.  96;  Rohde  v.  Lehman, 
court  below,  and  questions  were  there  50  111.  App.  455;  Overman  v.  Consoli- 
raised  and  decided,  and  thus  the  ap-  dated  Coal  Co.,  51  111.  App.  289;  Carey 
pellate  tribunal  might  be  called  upon  v.  Scberer,  55  111.  App.  421. 
to  act,  not  as  a  court  of  review,  but  to  Construction  of  Stipulation.  —  A  stipu- 
pass  upon,  for  the  first  time,  questions  lation  that  the  original  bill  of  excrp- 
which,  in  order  to  entitle  them  to  be  tioos  may  go  into  the  "  record  "  in 
considered  [on  appeal],  must  have  been  lieu  of  a  copy  means  that  it  may  be 
presented  in  the  inferior  court."  Den-  incorporated  in  the  transcript,  as  pro- 
ve r  v.  Capelli,  3  Colo.  235.  To  the  vided  by  statute.  American  Vault, 
same  effect  see  Pickett  v.  Bryan,  34  Fla.  etc.,  Co.  v.  Springer,  80  III.  App.  231; 
38;  Mosher  7/.  Scofield,  55  III.  App.  Daube  v.  Tennison,  154  HI.  210;  Lake 
271;  Troy  Laundry  Machinery  Co.  v.  Shore,  etc.,  R.  Co.  v.  Hessions,  150  111. 
Kelling,    157    III.    495;    O'Connor    r,  546. 

Shabbona,    49    111.    App.   619;    Davis  3.  American  Emigrant  Co.  v.  Long, 

p.  Union  Trust  Co.,  150  Ind.  46;  Leon-  105  Iowa  194. 

ard  v.  Warriner,  20  Wis.  41.  4.  See  supra,  p.  636. 

Stipulated  Bill  Duly  Certified  —  Where  6.  Staten  Chemical  Co.  v.  Miller,  (N. 
the  parties  stipulated  what  papers  J.  1894)  29  Atl.  Rep.  316,  holding  that 
should  constitute  a  bill  of  exceptions,  the  stipulation  could  not  be  accepted 
and  the  court  entered  an  order  accord-  as  a  substitute  for  the  return,  citing 
ingly,  and  certified  the  papers  with  the  Acker  v.  State,  52  N.  J.  L.  259;  Rob- 
record  in  the  cause,  it  was  held  that  bins  t.  Vanderbeck,  55  N.  ).  L.  364. 
the  proceeding  was  equivalent  to  the  See  also  Keene  v.  Whittaker,  13  Pet. 
formal  settlement  and  authentication  (U.  S.)  459.  A  return  to  a  writ  of 
of  a  bill  of  exceptions.  Martin  t.  Fox,  error  is  a  jurisdictional  requisite;  see 
etc..  Imp.  Co.,  19  Wis.  552.  See  also  article  Error,  Writ  of,  vol.  7,  pp.  890, 
Houlehan  v.  Rassler,  73  Wis.  557.  891. 

1.  Orton    v.    Brown,    113   Cal.   561;  6.  Whitton  v.   Fuller,   77  Iowa  599, 

Boyd  v.  Burrel,  60  Cal.  318;  Murphy  holding   that   the  defect  was  jurisdic- 

v.  Cunningham,  1  Colo.  467;  Rhoades  tional  and  the  stipulation  invalid.     See 

v.  Drummond,  3  Colo.  374;  Bret  hold  v.  also  Rathbun  v.  Moody,  4  Minn.  364; 

Wilmette,  16S  111.  162;    Thompson  v.  Ames  v.  Boland,  1  Minn.  365. 

Missouri   Pac.    R.    Co.,  50   Neb.   329.  7.  Com.    z«.    Suffolk   Trust  Co.,  161 

See  also  U.   S.  v.  Carr,  61  Fed.  Rep.  Mass.  550,  holding  the  stipulation  in- 

802.  valid. 

A  Verbal  Agreement  ignoring  the  pro-  8.  Greer  v.  Greer,  58  Hun  (N.  Y.) 
visions  of  a  statute  or  rule  of  court  251,  where  the  court  said  the  stipu la- 
requiring  agreements  to  be  in  writ-  tion  was  "  an  attempt  to  create  errors 
ing  will  not  be  recognized.  Goben  v.  which  never  existed  on  the  trial,  and 
Goldsberrv,  72  Ind.  44:  Lake  Shore,  we  shall  give  no  effect  to  any  such  stip- 
etc,  R.  Co.  v.  Branch  Circuit  Judge,  ulation."  See  also  Briggs  v.  Waldron, 
116  Mich.  399.  83  N.  Y.  582;  People  v.  Buddensieck, 
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party  "  duly  excepted  "  to  instructions ; *  as  to  grounds  of  the 
decision  of  the  court  below ; 2  that  original  documents  may  be 
treated  as  part  of  the  record  in  lieu  of  copies ; s  that  the  original 
pleadings  may  be  filed  instead  of  a  certified  transcript  thereof ; 4 
that  original  files  of  the  court  below  may  be  incorporated  in  the 
transcript ;  •  that  specified  rules  of  the  court  shall  constitute  part 
of  the  record  without  a  bill  of  exceptions;6  that  the  certificate  of 
the  clerk  shall  suffice  for  the  judge's  signature  to  the  record  on  a 
writ  of  error  coram  vobis;  7  dispensing  with  a  complete  transcript 
of  the  record  ; 8  dispensing  with  the  clerk's  authentication  of  the 
transcript9  or  the  judge's  authentication  of  the  statement  used 
on  a  motion  for  new  trial ; lo  that  an  original  certificate  of  evidence 
may  be  incorporated  in  the  transcript  in  lieu  of  a  copy ; lf  that  the 
stenographer's  translation  of  his  notes  certified  by  the  clerk  shall 
be  filed  instead  of  the  clerk's  transcript ; lf  that  the  cause  may  be 

103  N.  Y.  501;  Hughes  v.  Kelly,  (Va.  bill  of  exceptions.    See  supra,  p.  638,  as 

1898)   30  S.    E.    Rep.   387;    Kibler  v.  to  bills  of  exceptions. 

Com.,  94  Va.  804;  and  article  Excep-  7.  Jewett  v.    Hodgdon,   2   Me.  335, 

tions  and  Objections,  vol.  8,  p.  168.  holding  the  stipulation  invalid  as  be- 

1.  Bowman    v.   Cudworth,   31   Cal.  yond  the  power  of  the  parties. 

148,  construed  as  a  concession  that  the  8.  Baltimore,  etc.,  R.  Co.  v.  Gaulter, 

exceptions  were  sufficiently  specified.  60  111.  App.  647;  Tolman  v.  Wheeler, 

2.  State  v.  Williams,  85  Md.  231,  57  III.  App.  342,  and  Moore  v.  Water- 
holding  that  such  deficiency  in  the  rec-  man,  40  Neb.  498,  holding  that  the 
ord  could  not  be  cured  by  stipulation,  stipulation  was  invalid,  since  an  entire 

3.  Sojourner  v.  Charpontier,  10  La.  record  is  a  jurisdictional  requisite.  See 
210,  holding  that  such  a  stipulation  also  Alabama  Marble,  etc.,  to.  v.  Chat- 
would  be  valid.  But  see  Cunningham  tanooga  Marble,  etc.,  Co.,  (Tenn.  Ch. 
v.  State,  74  Tex.   511,  and    the    next  1896)  37  S.  W.  Rep.  1003. 

note.  A  Transcript  of  the  Judgment  cannot 

4.  Moore  a.  Waterman,  40  Neb.  498,  be  waived  or  supplied  by  a  stipulation 
where  the  court  said:  "  The  original  of  the  parlies.  Sternberg  v.  Strauss, 
papers  used  in  the  district  court  are  41  111.  App.  147;  Moore  v.  People,  148 
not  a  transcript.  A  transcript  is  a  III.  48;  Jandt  v.  Deranlieu,  43  Neb. 
copy,  and  must  be  authenticated  by  the  422. 

certificate  of  the  clerk,  and  it  is  only  9.  McDonald  v.  Grabow,  46  Neb.  406, 

that    which    gives    authenticity   to   a  holding  that  the  clerk's  certi6cate  as 

transcript  filed.      *      *     *    The  law  required   by   statute   is    jurisdictional 

does  not  contemplate  that  the  records  and  cannot  be  supplied  by  stipulation, 

of  the  district  court  should  be  removed  See   for  a   cognate  case  Caldwell    v. 

in  such  a  manner,  and  the  consent  of  Estell,  20  N.  J.  L.  326. 

the  parties  is  insufficient  to  cure  the  10.  April  Fool  Gold  Min.,  etc.,  Co.  :\ 

defect.     The  filing  of  a  transcript  au-  Dula,  (Nev.    1898)  52   Pac.    Rep.   648, 

thenticated    by  the  cletk   is  jurisdic-  holding  that  such  stipulation  "  ignor- 

tional."   Followed  in  School  Dist.  Num-  ing  (he  positive  requirements  of   law 

ber  Forty-Nine  v.  Cooper,  44  Neb.  714.  will  be  disregarded." 

6.  Carey  v.  Scherer,  55  III.  App.  421,  11.  Lederbrand  r.  Pickrell,  167  III. 

where  the  court  refused  to  recognize  a  624,     holding    that     the     stipulation 

master's  report  as  a  part  of  the  record,  operated  as  a  waiver  of  objection  that 

the  stipulation  being  contrary  to  good  the  certificate    was  not   filed  with  the 

practice.    Followed  in  Phelan  v.  Cuddy,  clerk   of   the   court   below  within  the 

57  111.  App   590.  time  prescribed  by  statute. 

6.  Truitt  v.  Truitt,  38  Ind.  16,  where  18.  Bunj-an  v.  Loftus,  go  Iowa  122, 

the  court  approved  the  stipulation,  but  holding   that    (he  stipulation  did  not 

conceded  that  the  usual  mode  of  mak-  preclude  an  objection  that  the  evidence 

ing  a  paper  a  part  of  the  record  is  by  a  had  not  been  properly  preserved. 
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heard  on  a  printed  case  *  or  abstract  *  without  a  transcript ;  as  to 
the  contents  of  the  transcript ;  *  as  to  the  correctness  of  the  tran- 
script;4 that  essential  papers  may  be  omitted  from  the  printed 
transcript ;  *  providing  for  the  filing  of  a  transcript  at  a  term  later 
than  that  prescribed  by  statute ;  •  extending  the  time  for  filing  a 
transcript ; 7  extending  the  time  for  filing  a  perfected  record  ;8  that 
the  trial  judge's  notes  of  the  testimony  shall  be  a  part  of  the 
record  in  lieu  of  a  certified  transcript  thereof;9  waiving  the  statu- 
tory requirements  as  to  the  manner  in  which  briefs  of  evidence 
shall  be  prepared ; to  that  a  brief  of  the  evidence  is  correct ; lf  that 
the  statement  on  a  motion  for  new  trial  may  be  used  as  the  state- 
ment on  appeal  \l%  that  all  pertinent  evidence  contained  in  another 
cause  shall  be  considered  as  if  embodied  in  the  new  trial  state* 

1.  Webster  v.  St  ad  den,  8  Wis.  225,  where  the  stipulation  was  condemned 
holding    that,    "  all    and    everything  as  in  violation  oi  a  rule  of  court, 
coming  from  the  printer  and  not  the  6.  Connor  v.  Clark,  30  Oregon  382, 
clerk,"    the    stipulation   was     of     no  holding  that  the   filing  at  the  proper 
effect.  term  was  jurisdictional  and  could  not 

2.  Fratt  v.  Wilson,  30  Oregon  542,  be  waived  by  stipulation. 

where  the  court  recognized  the  stipu-  7.  Wood  v.  Forbes,  62  Cal.  37,  hold- 

lation  which  was  authorized  by  Rule  ing  a   verbal  stipulation  insufficient; 

13  of  the  Supreme  Court,  4  Oregon  601;  Raymond  v.  McMullen,  90   Cal.    122, 

Riegel man  v.  Todd,  77  Iowa  696,  hold-  holding  that  by  reason   of  failure  of 

ing  a  vert  al  stipulation  insufficient.  consideration  the  stipulation  had  ceased 

3.  Orr  v.  Orr,  2  Neb.  170,  where  the  to  be  binding;  Chicago  Sash,  etc., 
court  said:  "  The  statute  directs  what  Mfg.  Co.  v.  Shaw,  39  111.  App.  260, 
shall  compose  the  transcript  brought  holding  the  stipulation  invalid  because 
to  the  Supreme  Court  on  appeal.  The  it  contravened  the  provisions  of  the 
parties  may  bring  less  if  they  agree,  statute,  on  which  point  see  also  article 
but  cannot  require   the  court  to  act  Appeals,  vol.  2,  p.  279. 

upon    it;    nor  will  it  do  so  upon  less  8.  Orr  v.  Harding,  1  Mont.  387,  hold- 

than  is  necessary  to  enable  it  to  de-  ing  that  a  verbal  stipulation  was  in- 

termine  whether   there  was  available  valid. 

error  in   the  proceedings  of  the  court  9.  State  r.  Wilson,  121  N.  Car.  650, 

below."     See  also  Jandt  v.  Deranlieu,  where   the  notes   were  certified  to  be 

43  Neb.  422.  undecipherable  by  the  clerk,  and  tho 

4.  Todd  v.  Winants,  36  Cal  129;  appellate  court  considered  itself  bound 
Siebe  v.  Joshua  Hendy  Mach.  Works,  by  the  stipulation,  but  condemned  the 
86  Cal.  390;  Wetherbee  v.  Carroll,  33  practice. 

Cal.   549;    Leonard  v.   Shaw,  114  Cal.  10.  Augusta  Southern  R.  Co.  v.  Wil- 

69,  each  of  those  cases  holding  that  the  Hams,  99  Ga.  75,  where  the  document 

stipulation  had  no  further  effect  than  consisted  of  the  full  stenographic  re- 

to  obviate  che  necessity  of  a  certificate  port  of   the   testimony,   instead   of  a 

by  theclerk;  Palmdale  Irrigation  Dist.  brief  thereof,  and  the  court  refused  to 

v.   Ratbke,  91  Cal.   538,   holding  that  examine  it,  despite  a  stipulation  waiv- 

the  stipulation   would   not  prevent  a  ing  the  defect. 

dismissal  of  the  appeal  on  the  ground  11.  Lane  t>.  Partee,  41  Ga.  202,  en- 

that  it  was  not  taken  in  time;  Weil  v.  forcing  the  stipulation. 

Paul,  22  Cal.  492,  Godchaux  v.  Mul-  12.  Carpentier*.  Williamson,  25  Cal. 

ford,    26    Cal.    316,    and    Harnish    v.  151.,  where  the  stipulation  was  recog- 

Bramsr,    71    Cal.   155,   enforcing    the  nized  as  valid;  Cardinell  v.  O'Dowd, 

stipulation;    Matter    of    Medbury,   48  43  Cal.  586,  and  Hastings  v   Halleck, 

Cal.  83.  holding  that  the  stipulation  not  13  Cal.  203,  holding  that  the  stipulation 

signed  by  counsel  for  all  of  the  par-  included  an  appeal  from  the  judgment, 

ties  was  ineffectual.  See  also  Sharon  v.  Sharon,  79  Cal.  633; 

5.  Moscow  First  Nat.  Bank  v.  Mar-  Thompson  v.  Connolly.  43  Cal.  636. 
tin,   (Idaho   1898)   55    Pac.    Rep.    302,  Compare  Simpson  v.  Ogg,  18  Nev.  28. 
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ment  on  the  pending  appeal ; x  that  the  transcript  on  appeal  taken 
on  the  judgment  roll  contains  all  that  is  necessary  for  the  pur- 
poses of  the  appeal ;  *  dispensing  with  the  settlement  and  filing  of 
a  case  made ; 3  that  a  bill  of  exceptions  may  be  argued  as  a  case ; 4 
extending  the  time  for  settling  a  case  made  ;  *  extending  time  for 
service  of  a  case  and  counter  case  on  appeal ; 6  waiving  legal  mode 
of  service  of  a  case  on  appeal ; 7  dispensing  with  service  of  "a  case 
on  appeal ; H  that  a  case  made  is  a  full  and  correct  statement  of  all 
the  proceedings ;  •  extending  the  time  for  filing  an  abstract ; lo  that 
an  abstract  shall  be  "an  agreed  abstract;"11  dispensing  with  the 
approval  of  the  trial  judge  to  a  statement  of  facts;1*  that  the 
judge's  statement  of  facts  may  be  filed  after  the  expiration  of 
the  time  prescribed  by  statute ; ls  and  that  the  trial  judge's  con- 

1.  Spanglerv.  San  Francisco,  84  Cal.  extend  the  time  for  making  a  case,*' 

12,  where  the  court  acted  on  the  stipu-  citing  iGtna  L.   Ins.  Co.  v.  Koons,  26 

lation,  but  intimated  that  it  would  not  Kan.  215. 

do  so  in  the  future.  7.  Smith  v.  Smith,  119  N.  Car.  311, 

S.Solomon  v.  Reese,  34  Cal.  28,  construing  a  stipulation  as  nol  amount- 
holding  that  if  the  transcript  did  not  ing  to  a  waiver;  Sondley  v.  Asheville, 
contain  all  the  judgment  roll  the  de-  112  N.  Car.  694,  holding  a  verbal  and 
feci  was  thereby  waived.  disputed  stipulation  accepting  service 

8.  Pickard  v.  Carr,  (Supm.  Ct.  Gen.  insufficient. 

T.)  17  N.  Y.  Supp.  605,  holding  that  in  8.  Short  v.  Sparrow,  96  N.  Car.  348, 

view  of  Code  Civ.    Pro.  N.  Y.,  §  997,  and  Randleman  Mfg.  Co.  v.  Simmons, 

and  General  Practice  Rule  35,  the  stip-  97   N.    Car.    89,    holding  a  disputed 

ulation   could   not   be   regarded.     See  verbal  stipulation  insufficient, 

also    Zelinka   v.    Kranskopf,   (Marine  0.  Wilson  v.  Howell,  48    Kan.   150, 

Ct.  Spec.  T.)  1   City  Ct.   (N.   Y.)  89;  where  such  stipulation  at  the  end  of 

Matchett  v.    Lindberg,    2   N.  Y.  App.  the  case  made,  followed  by  the  certifi- 

Div.  340;  Bonnefond  v.  De  Russey,  73  cate  and  signature  of  the  judge  settling 

Hun  (N.  Y.)  377.  the  case,  was  held  to  preclude  objec- 

4.  Pendleton  v.  Pendleton,  1  Thomp.  tion  that  all  the  evidence  was  not  pre- 
&  C.  (N.  Y.)  95,  where  the  couri  ac-  served. 

cepted   the  stipulation,   but  said  that  10.  Taylor  v.  Chicago,  etc.,  R.  Co., 

the  practice  *'  must  not  be  considered  80  Iowa  431,  holding  a  verbal  stipula- 

as    a    precedent,    and     is     discounte-  tion  insufficient, 

nanced."  11.  Preston  v.  Hale,  65  Iowa  409,  and 

5.  Phelps,  etc.,  Windmill  Co.  v.  Doerr  v.  Southwestern  Mut.  L.  Assoc, 
Deming,  6  Kan.  App.  502,  and  St.  92  Iowa  39,  holding  a  verbal  stipula- 
Louis,  etc.,  R.  Co.  v.  Corser,  31  Kan.  tion  insufficient. 

705,  holding  that  the  stipulation  was        12.  Johnson   v.  Blount,  48  Tex.  38; 

invalid  so  fir  as  it  authorized  a  case  Cross  v.  Crosby,  42  Tex.  114;  Bowen 

to  be  made  after  the  expiration  of  the  »/.   State,  (Tex.  Crim.   1897)  42  S.  W. 

statutory  period.  Rep.  994,  holding  that  such  stipulation 

6.  Milchell  v.  Haggard,  105  N.  Car.  being  contrary  to  the  emphatic  re- 
173,  construing  the  stipulation.  See  qairement  of  statute  was  unavailing, 
also  Willis  v.  Atlantic,  etc.,  R.  Co.,  See  also  Klimer  v.  Schnorf,  3  Utah 
119  N.  Car.  718;  Smith  v.  Smith,  119  442;  Howard  v.  Ross,  -3  Wash.  292; 
N.  Car.  311;  Pipkin  v.  McArtan,  122  N.  Madigan  v.  West  Coast  F.  &  M.  Ins. 
Car.  194;  Sondley  v.  Asheville,  112  Co.,  3  Wash.  454.  Compare  State  v. 
N.  Car.  694;  Le  Due  v.  Moore.- 113  N.  Connor,  86  Tex.  133. 

Car.  275,  the  last  three  cases  holding  a  13.  Spencer  v.  State,  34  Tex.  Crim 

verbal   and    disputed    stipulation    in-  238,  holding  that  the  stipulation  vio- 

sufficient;  Horner  v.  Christy,  4  Okla.  lated  a  long-established  rule  of  practice 

553,    holding  that  "the    parties   in   a  and  could  not  be  recognized.     See  also 

case    cannot    by   stipulation    which  is  Taylor  v.  Dupuy,  (Tex.  Civ.  App.  1896) 

not    approved  by  the  court  or  judge  38  S.  W.  Rep.  531. 
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elusions  of  fact  and  law  may  be  filed  after  adjournment  of  the 
term.1 

(9)  As  to  Time  for  Filing  Record.  —  The  time  prescribed  by 
law  for  filing  the  record  may  be  extended  by  stipulation,*  except 
where  the  statute  peremptorily  requires  the  dismissal  of  an  appeal 
if  the  record  is  not  filed  in  time.8 

(10)  As  to  Briefs  and  Assignments  of  Error  —  Briefs. —  The 
court  will  not  recognize  a  stipulation  waiving  the  provisions  of  a 
rule  of  court  requiring  briefs  to  be  filed,4  or  prescribing  the  form 
of  briefs  *  or  the  time  for  filing  them,6  since  rules  of  that  character 
are  made  for  the  benefit  of  the  court  and  not  of  the  parties.7  On 
a  general  rehearing  the  court  may  properly  allow  a  party  to  with- 
draw concessions  made  in  his  brief  on  the  original  hearing.8 

Assignments  of  Error.  —  The  court  will  recognize  a  stipulation  sub- 
mitting the  case  on  a  waiver  of  some  of  the  assignments  of  error,9 
but  an  agreement  to  use  other  assignments  of  error  than  those 
set  out  in  the  record  is  not  favored.*0 

w.  As  to  Continuance  of  Cause  on  Appeal.  —  The  court 

will  not  dismiss  an  appeal  for  want  of  prosecution  in  disregard 
of  a  valid  stipulation  of  counsel  continuing  the  cause  for  the 
term.11 

1.  Maverick  v.  Burney,  (Tex.  Civ.  in  writing  pursuant  to  the  require- 
App.  1895)  30  S.  W.  Rep.  566,  holding  ments  of  a  statute  or  rule  of  court;  on 
thai  the  stipulation  contravened  the  which  point  see  also  Livesley  v.  Pier, 
statutory  requirement  and  could  not  9  Wash.  658. 

be  recognized.  A  stipulation  extending  time  to  the 

2.  Poupion  v.  Muzio,  68  Cal.  235,  appellant  for  filing  his  brief  does  not 
where  the  time  prescribed  by  a  rule  of  excuse  the  failuie  of  the  appellee  to 
court  was  thus  extended.  See  also  file  his  answering  brief  within  the  time 
Graham  v.  Edwards,  114  N.  Car.  228,  required  by  a  rule  of  court.  Carlson 
holding,  however,  that  a  verbal  and  v.  Van  De  Vanter,  19  Wash.  32. 
disputed  stipulation  will  not  be  recog-  Submission  under  Rule  of  Court.  —  A 
nized.  stipulation  pursuant  to  Rule  20  of  the 

8.  Hatch  v.  Wegg,  5  III.  A  pp.  452.  United  States  Supreme  Court,  for  the 

4.  Woodward  v.  Hodge,  24  Mo.  App.  submission  of  a  cause  on  printed  argu- 
677;  Mister  r.  Corrigan,  17  Mo.  App.  ments  within  the  first  ninety  days  of 
510;  Disse  v.  Frank,  52  Mo.  551.  the  term,  cannot  be  withdrawn  by  one 

5.  Galveston,  etc.,  R.  Co.  v.  Craw-  party  without  the  consent  of  the  other, 
ford,  9  Tex.  Civ.  App.  245.  See  also  unless  by  leave  of  court  upon  cause 
Galveston,  etc.,  R.  Co.  v.  Norris,  (Tex.  shown.  Muller  v.  Dows,  94  U.  S.  277, 
Civ.  App.  1894)  29  S.  W.  Rep.  950.  followed  in  Aurrecoecbea  v.  Bangs,  no 

6.  Lehigh  Coal,  etc.,  Co.  v.  Scallen,  U.  S.  217. 

61   Minn.   63.    See  also    Reynolds  v.  7.  See  the  cases  cited  in  the  preced* 

Lawrence,  15  Cal.  361;  Mutual  BIdg.,  ing  notes  and  supra,  p.  609. 

etc.,  Assoc,  v.  Tascott,    143   III.   305;  8.  Boober  v.  Goldsborough,  44  Ind. 

Manns   Brothers    Boot,    etc.,    Co.    v.  490. 

Templeton,  149  Ind.   706;    Murray  v,  9.  Cahoon  v.  Levy,  10 Cal.  216.     See 

Williamson,    79    Ind.   287;    Davis    v.  also   Hihn    v.    Courtis,   31   Cal.   398; 

Union  Trust  Co.,  150  Ind.  51.     Com-  Bingham  v.  Thompson,  4  Nev.  224. 

pare  People  v.  Mora,  50  Cal.  468;  Chi-  10.  Galveston,  etc.,  R.  Co.  ».  Norris, 

cago,  etc.,R.  Co.  v.  Hintz,  132  III.  265;  (Tex.  Civ.  App.   1894)  29  S.  W.  Rep. 

Brown  v.   Trexler,   132   Ind.    106;  La  950,  holding  that  at  least  it  cannot  be 

Junta,    etc.,   Canal  Co.   v.   Ft.   Lyon  considered  unless  brought  to  the  at- 

Canal  Co.,  25  Colo.  515,  the  last  case  tention  of    the   court    at    the    proper 

holding  that  a  stipulation  extending  time. 

the  time  will  not  be  recognized  if  not  11.  Butler  v.  Kitchen,  41  N.  J.  L.  229, 
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x.  As  to  Judgment  of  Appellate  Court.  — A  stipulation 

conceding  error  and  consenting  to  a  judgment  of  reversal  and 
remand  *  or  a  stipulation  consenting  to  an  affirmance  *  may  be 
recognized  as  valid,  though  the  admission  of  a  rule  of  law  does 
not  obligate  the  court  to  accept  and  act  upon  it.8  The  appellate 
court  will  not,  merely  by  reason  of  a  stipulation  of  counsel, 
express  its  opinion  on  questions  not  material  to  the  issues  to  be 
decided,4  nor  determine  a  question  of  law  where  there  is  an 
entire  lack  of  jurisdiction,5  nor  construe  an  instrument  on  a  stip- 
ulation as  to  its  legal  effect  without  setting  it  out.6  A  statutory 
stipulation  for  judgment  absolute  in  case  appellant  fails  to 
obtain  a  reversal  of  an  order  granting  a  new  trial,  must  be  rigidly 
enforced.7 

y.  As  to  Petition  for  Rehearing.  —  The  court  will  not 
recognize  a  stipulation  waiving  a  rule  of  court  touching  the  time 
for  filing  a  petition  for  rehearing.8 

z.  As  to  Right  of  New  Trial  and  Proceedings  There- 
for. —  An  attorney  has  implied  power  to  bind  his  client  by 
stipulating  to  waive  exceptions  and  withdraw  his  motion  for  a  new 
trial.9  The  statutory  time  for  moving  for  a  new  trial 10  or  for 
giving  notice  of  intention  to  move  therefor,11  or  for  filing  a  state- 
ment,1* as  well  as  for  every  other  step  to  be  taken  in  relation 
thereto,18  may  be  extended  by  stipulation.   The  parties  are  bound 

See  also  x*/ra,  p.  614,  as  to  stipulations  8.  Bernhardt/.  Brown,  31  III.  App. 

for  continuance.  385. 

1.  Blackburn  v.  Morton,  18  Ark.  384;  9*  Matter  of  Heath,  83  Iowa  215; 
Lockey  v.  Wallace,  (Idaho  1893)  34  Bray  v.  Doheny,  39  Minn.  355.  Com- 
Pac.  Rep.  957;  Woodhaven  Junction  pare  People  v.  New  York,  (Supm.  Ct. 
Land  Co.  v.  Solly,  148  N.  Y.  42.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  66. 

2.  See  article  Judgments,  vol.  it,  p.  The  Client  may  waive  errors  and  ex- 
T067.  But  the  stipulation  should  be  ceptions  and  the  light  to  move  for  a 
made  by  the  attorney  and  not  by  the  new  trial.  Hackley  v.  Muskegon  Cir- 
party  himself  if  he  has  appeared  by  cuit  Judge,  58  Mich.  454;  Ladd  v. 
attorney.  Jackson  v.  Cole,  81  Mich.  Hildebrant,  27  Wis.  135.  1 
440.  10.  Eckel  v.  Walker,   48   Iowa  225. 

8.  Detroit    v.    Beckman,    34    Mich.  See  also  Smith  v.  Little,  67  Ind.  549; 

125.  Evansville,  etc.,  R.  Co.  v.  Maddux,  134 

4.  Powelson  v.  Lock  wood,  82  Cal.  Ind.  571;  Hastings  v.  Northern  Pac. 
613.  R.  Co.,  53  Fed.  Rep.  224. 

5.  Brooks  v.  Calderwood,  19  Cal.  11.  Simpson  ;/.  Budd, 91  Cal. 488.  hold-  . 
124;  Arapahoe  County  v.  Mclntire,  23  ing  that  an  attorney  has  authority  to  ' 
Colo.  137;  J.  R.  Cary  Co.  v.  Allegood,  bind  his  client  by  such  a  stipulation. 

121  N.  Car.  54.     See  also  Woodruff  v.  See  also  Gray  v.   Nunan,  63  Cal.  220; 

State,  7  Ark.  337.  Curtis  v.  Superior  Ct.,   70  Cal.   390; 

0.  American   Ins.   Co.   v.   Reed,  40  O'Connell    v.   Main,    etc.,    St.    Hotel 

Mich.  622.  Co..  90  Cal.  515. 

7.  Williams  v.  Lindblom,  143  N.  Y.        1JB.  Mottr.  Foster,  45  Cal.  72,  holding 

675;  Roberts  v.  Baumgatten,   126   N.  that  a  stipulation   made   by   a  party 

Y.  336;  Caswell  9.  Hazard,  121  N.  Y.  without  the  approval  of  his  attorney 

484;   and  other  cases  cited  in  article  must    be  disregarded.      Reclamation 

Judgments,  vol.   11,  p.  1067,  note  4.  Dist*  No.  535  v.  Hamilton,   112  Cal. 

construing    and    enforcing    the   pro-  603;  Sweeney  v.  Great  Falls,  etc.,  R. 

visions  of  Code  Civ.   Pro.  New  York,  Co.,  n  Mont.  523. 
$  191,  subdt  !•  I8-  Simpson  ?.  Budd,  91  Cal.  491. 
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by  a  stipulation  that  a  motion  for  a  new  trial  shall  be  denied.1 
They  may  waive  the  strict  requirements  of  a  statute  with  respect 
to  the  manner  of  setting  out  depositions  in  a  statement  on  motion 
for  a  new  trial,2  or  consent  that  the  motion  for  a  new  trial  be 
passed  upon  before  the  statement  has  been  duly  authenticated.8 
By  stipulation  the  court  may  pass  upon  a  motion  for  a  new  trial 
before  the  statement  is  engrossed.4 

2.  In  Respect  of  Parties  or  Relation  of  Attorney  and  Client  — 
a.   Implied    Authority  of  Attorney  or   Counsel.  —  An 

Attorney  of  Record  *  has  power  by  virtue  of  his  retainer,*  and  without 
express  authority,7  to  bind  his  client  by  all  acts  in  or  out  of  court  * 

1.  Broiherton  v.  Hart,  n  Cal.  405.  though  some  of  the  defendants  are 

%.  Sharon  v.  Sharon,  79  Cal.  633.  specially  represented   by  other  attor- 

8,  Crosby  v.  North   Bonanza  Silver  neys.     Haas  v.  Gaddis,  1  Wash.  89. 

Min.  Co.,  23  Nev.  70.  7.  Stipulation  Contrary  to  Instructions. 

4.  Thompson  v,  Connolly,  43  Cal.  —  A  stipulation  by  an  attorney  within 
636.  the  scope  of  bis  implied  authority  is 

5.  A  Local  Attorney  employed  by  the  binding  upon  the  client,  though  made 
attorney  of  record  to  appear  at  the  contrary  to  his  instructions.  Pierce  v. 
taking  of  a  deposition  at  a  distant  Perkins,  2  Dev.  Eq.  (N.  Car.)  250; 
place  was  held  to  have  no  implied  Williams  v.  Simmons,  79  Ga.  654.  See 
authority  to  make  an  agreement  touch-  also  Wood  v.  Wood,  50  Ark.  448; 
ing  the  management  of  the  case.  Anonymous,  1  Wend.  (N.  Y.)  108;  Her- 
Earhjirt  v.  U.  S.f  30  Ct.  CI.  343.  beit  v.  Lawrence,  (C.   PI.  Spec.  T.)  21 

6.  Ponding  or  Contemplated  Litigation  Civ.  Pro.  (K.  Y.)  336. 

Essential.  —  "An  attorney  in  his  ca-        liability   for    Unauthorised    Acts.  — 

parity  merely  as  such  has  no  power  to  Though  the  stipulations  of  an  attorney 

mike  any  agreement  for  his  client  be-  may  bind  his  client,  the  latter  has  a 

fore  a  suit  has  been   commenced  or  right  of  action  against  the  former  for 

before  he  has  been  retained  to  com-  damages  suffered  by  reason  of  stipula- 

mence  one.      Before   the    commence-  tions  improperly  made  by  the  attorney, 

mem  of  a  suit  or  the  giving  of  authority  See  title  Attorney  and  Client,  Am.  and 

to  commence  one,  there  is  nothing  upon  Eng.  Encyc.  of  Law  (2d  ed.),  vol.  3,  p. 

which  the  authority  of  an  attorney  to  396.     See  also  Wood  v.  Wood,  59  Ark. 

act  for  his  client  can  be  based.     If  be-  448;  Sampson  v.  Ohleyer,  22  Cal.  210; 

fore  the  commencement  of  any  suit  an  People  v,  Lamborn,  2  III.  123;  Thomp- 

attorney  assumes  to  act  for  his  princl-  son  v.  Pershing,  86Ind.  310;  New  York, 

pal.  It  must  be  as  agent,  and  his  actual  etc.,  R.  Co.  r.  Martin,  158  Mass.  313; 

authority  must  appear,  and  if  it  be  not  Moulton    v.   Bowker,    115   Mass.    40; 

shown  it  cannot  be  inferred  by  com-  Reinholdt  v.  Alberti,  1  Binn.  (Pa.)  470; 

parison  with  what  his  authority  to  act  Simpson  v.  Brown,  t  Wash.  Ter.  249. 
would  have  been  if  a  suit  were  actually        8.  Out  of  Court. —  In  Lewis  v.  Sumner, 

pending  and  he  had  in  fact  been  re-  13   Met.  (Mass.)  269,  the  court  said: 

tained  as  attorney  by  one  of  the  parties.  "  It  was  stated  In  the  argument  for  the 

The    authority   of    an    attorney  com-  defendant  that  though  an  attorney  may 

mences  with  his  retainer."     Stone  v.  bind  his  client,  it  is  only  by  acts  done 

Bank  of  Commerce,  174  U.  S.  421,  re-  in  court.     We  cannot  admit  the  cor- 

versing  Bank  of  Commerce  v.  Louis-  rectness  of  this  view.      Many  things 

ville,   88    Fed.     Rep.    398.      That  an  may  and  ought  to  be  done  oui  of  court, 

attorney  may  bind  his  client  by  stipu-  and   in    vacation,  with  a  view  to  the 

lation  before  suit  brought,  where  he  proper  conduct  of  the  cause.     All  acts 

has  been  employed  in  contemplation  to  be  done  by  an   attorney,  without 

of  a  suit,  see   Hefterman   v.  Burt,  7  special  directions,  must  be  acts  within 

Iowa  320.  the  scope  of  his  official  authority  and 

One  of  Several  Attorneys.  —  An  attor-  duty,  In  the  proper  conduct  and  man- 

ney  appearing  generally  on  the  record  agement  of  the  cause  in  which  he  Is 

for  all  the  defendants  in  an  action  may  engaged,  and  this  is  the  proper  limit 

bind  them    by  a  proper    stipulation,  of  his  authority." 
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necessary  or  incidental  to  the  prosecution  or  management  of  the 
suit,  which  affect  the  remedy  only  and  not  the  cause  of  action.1 
Whether  a  particular  stipulation  made  by  an  attorney  is  within 
his  implied  power  is  frequently  the  subject  of  conflicting  deci- 
sions.* The  determination  of  the  question  is  sometimes  influ- 
enced by  statutory  provisions  prescribing  the  authority  of  an 
attorney.8     The  attorney  has  no  implied  power  to  delegate  his 

1.  Whites  town  Milling  Co.  v.  Zaho,  a  suit,  yet,  even   in  such   matters,  he 

9  Ind.  App.  273;  Ohlquest  ?.  Farwell,  cannot  surrender  a  substantial  right  of 

71  Iowa  231;  Moulton  »\  Bowker,  115  his  client  without  his  client's  consent." 

Mass.  40;  Davis  v.  Hall,  90  Mo.  659;  Dickerson  1:  Hodges,  43  N.  J.  Eq.  46. 

Wonderly  v.  Martin,  69  Mo.  App.  84;  citing  Howe  v.  Lawrence,  22  N.  J.  L. 

State  Bank  v.  Green,  8  Neb.  297;  Beck  99.    See  also  Hallack  v.  Loft,  19  Colo. 

v.  Bellamy,  93  N.  Car.  129;  Garrett  v.  80;  Richardson  Drug  Co.  v.  Dunagan, 

Hanshue,  53  Ohio  St.  482;  Bonnifield  8  Colo.  App.  318;  Herzfeld  v.  Strauss, 

v.  Thorp,  71  Fed.  Rep.  924.     See  also  24  N.  Y.  App.  Div.  93;  People  v.  New 

Rosenbaum  v.  Slate,  33  Ala.  362;  Hart  York,  (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr. 

v.  Spalding,  1  Cal.  213;  Strong  v.  Dis-  (N.  Y.)  66;  Carsiens  v.  Barnstorf,  (C. 

trict  of  Columbia,  3  MacAnhur  (D.  C.)  PI.  Spec.  T.)  11  Abb.  Pr.  N.  S.  (N.  Y.) 

499;  Perkerson  v.  Reams,  84  Ga.  298;  442;  Mundt  v.  Glokner,  (Supm.  Ct.  Tr. 

Central  Branch  Union  Pac.  R.  Co.  v.  T.)  20  Misc.  (N.  Y.)63;  Herbert  v.  Law- 

Shoup,  28  Kan.  397;  Municipality  No.  2  rence,  (C.  PI.  Spec.  T.)  21   Civ.  Pro. 

v.  Orleans  Cotton  Press,   18    La.   122;  (N.  Y.)  336. 

Benson  v.  Carr,  73  Me.  76;  Mahoney  The  attorney  "  may  elect  and  control 
v.  Middlesex  County,  144  Mass.  459;  the  remedy,  and  all  the  arrangements 
Levy  v.  Brown,  56  Miss.  83;  Nichols  arising  out  of  and  connected  with  it, 
v.  Jones,  32  Mo.  App.  657;  White  v.  but  cannot  release  or  discharge  the 
Hildreth,  13  N.  H.  108;  Butler  v.  cause  of  action  without  receiving  pay- 
Kitchen,  41  N.  J.  L.  229;  Beardsley  ment,  or  do  anything  which  will  have 
v.  Pope,  88  Hun  (N.  Y.)  560;  Haynes  that  effect."  Jenney  v.  Delesdernier, 
v.  Tacoma,  etc.,  R.  Co.,  7  Wash.  21 1.  20  Me.  183. 
Pierce  v.  Strickland,  2  Story  (U.  S.)  305,  2.  In  the  following  cases  it  was  re- 

44  His  authority,  in   our  judgment;  marked  that  the  line  of  demarkation 

exiend3  to  everything  necessary  to  the  between    stipulations  which  are  and 

protection  and  promotion  of  the  inter-  those  which  are  not  within  his  implied 

ests  intrusted  to  his  care,  so  far  as  they  authority    is    not    precisely    denned, 

are  to  be  affected  by  the  proceedings  Southern  Kansas  R.  Co.  v.  Pavey,  57 

in  the  court  where  he  represents  his  Kan.  526;  Bray  v.  Doheny,  39  Minn, 

client."     Pax  ton  v.  Cobb,  2   La.  140,  356;  North  Missouri  R.  Co.  v.  Stephens, 

quoted  \n  Robert  v.  Commercial  Bank,  36  Mo.  153. 

13  La.  528.  Particular  Classes  of  Stipulations,  and 

In  Kent  v.  Ri cards,  3  Md.  Ch.  395,  the  implied  power  of  the  attorney  with 

it  was  "  believed  to  be  indisputable  "  reference   to  them,  are  considered  in 

that  "  the  power  of  an  attorney  over  preceding   parts  of   this  article.     See 

the  conduct  of  the  cause     *    *    *     is  supra,  p.  607,  et  seq. 

coextensive  with  that  of  his  client."  Extensive  Authority  Favored.  —  It  is 

"  It,  however,  has  been  fully  settled  declared  to  be  for  the  interest  not  only 

that  they  [attorneys]  have  the  control  of  the  court,  but  of  the  parties,  that 

of  the  suit  in  which  they  are  retained,  the  powers  of  attorneys  in  the  prosecu- 

so  far  at  least  as  to  bind  iheir  clients  tion  and  defense  of  actions  should  be 

by  all  their  agreements  in  relation  to  not  merely  precise  and  well  denned, 

all  the  circumstances  of  the    trial."  but  extensive.     Bray   v.   Doheny,   39 

Vail  v.  Conant,  15  Vt.  320.  Minn.  357.     See  also  Paxton  v.  Cobb, 

"  In  matters  relating  to  the  conduct  2  La.  140;  Wieland  v.  White,  109  Mass. 

of  the  cause    his    authority    is    very  394. 

broad."    Cox  v.  New  York  Cent.,  etc.,  8.  Bray  v.   Doheny,  39  Minn.   356, 

R.  Co.,  63  N.  Y.  414.  when  the  court  quoted  the  Minnesota 

line   of   Demarkation.  —  "While   an  statute  which  gives  the  attorney  au- 

attorney  or  solicitor  may  make  valid  thority  "  to  bind  his  client   in  any  of 

agreements  relating  to  the  conduct  of  the  proceedings  in  an  action  or  special 
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authority  to  represent  his  client.1 

An  Attorney  Who  Appean  Only  as  Counsel  in  a  case  has  implied  authority 
to  bind  his  client  by  stipulations  as  to  matters  arising  on  the 
argument  or  hearing,*  but  not  as  to  other  matters  concerning  the 
conduct  of  the  suit.3 

b.    EXCLUSIVENESS  OF  ATTORNEY'S   AUTHORITY.  —  Where  a 

party  is  represented  by  an  attorney  of  record  the  latter  has  the 
entire  control  of  the  conduct  and  management  of  the  suit,  and 
stipulations  incident  to  the  progress  of  the  cause  if  made  by  the 
party  himself  without  the  knowledge  and  consent  of  his  attorney, 
so  long  as  the  employment  of  the  latter  continues,  will  not  be 
recognized  by  the  court4  against  the  objection  of  the  attorney.5 
But  the  subject-matter  of  the  suit  is  within  the  exclusive  control 
of  the  client,6  who  may  stipulate  for  a  compromise  or  dismissal 

proceeding  by  bis  agreement  duly  made  Y.)  31.     See  also  Walker  v.  Rogan,  1 

or  entered    upon   the  minutes  of  ihe  Wis.  597;  Farmers'  Trust,  etc..  Bank 

court,"  and  said:  "To  determine,  then,  v.  Ketchum,  4  McLean  (U.  S.)  120. 
whether  any  agreement  by  the  attorney,        8.  Nightingale  v.  Oregon  Cent.   R. 

in  the  name  of  his  client,  is  binding  on  Co.,  2  Sawy.  (U.   S.)  338,    where  the 

the  latter,  it  is  only  necessary  to  in-  court  said:  "  The  conduct  of   a  suit, 

quire  if  it  be  in  a  proceeding  in  the  except  in  a  matter  arising  in  the  argu- 

action.     If  it  be,   then   it  is  binding,  ment  or  hearing  before  the  court,  is 

however  disadvantageous  it  may  be  to  exclusively  under  the   control  of  the 

the  client."    See  also  Charles  v.  Miller,  attorney;"    Baron   v.   Cohen,   (Supm. 

36  Ala.  144,  and  Ex  p.  Hayes,  92  Ala.  Ct.  Gen.  T.)  62  How.  Pr.  (N.  Y.)  367. 
122,  quoting  the  Alabama  statute;  Mc-        4.  Crescent  Canal  Co.  v.  Montgom- 

Leran  v.  McNamara,  55  Cal.  508,  quoU  ery,  124  Cal.  134;  Wylie  v.  Sierra  Gold 

ing  the  California  statute;  Barnard  v.  Co.,  120  Cal.  485;  Board  of  Com'rs  of 

Daggett,  68  Ind.  310,  quoting  the  Indi-  Funded  Debt  v.  Younger,  29  Cal.  147; 

ana  statute.  Mott  v.  Foster,  45  Cal.  72;  Jackson  v. 

On  the  other  hand,  it  is  held  that  Cole,  81   Mich.  440;  Ulster  County  v. 

statutes  prescribing  in   what  manner  Brodhead,   (Supm.   Ct.   Spec.    T.)    44 

stipulations  shall  be  made  by  attorneys  How.  Pr.  (N.  Y.)  426;  Read  v.  French, 

in  order  to  bind  their  clients  are  not  28  N.  Y.  293;  Nightingale  v.  Oregon 

designed  either  to  enlarge  or  to  abridge  Cent.  R.  Co.,  2  Sawy.  (U.  S.)  338;  Ear- 

the  authority  of  attorneys.     Preston  v.  hart  v.  U.  S.,  30  Ct.  CI.  343;  Bonnineld 

Hill,  50  Cal.  53;  Smith  v.  Whittier,  95  v.  Thorp,  71  Fed.  Rep.  924.     See  also 

Cal.  279;  Reclamation  Dist.  No.  535  v.  White  v.  Hyatl,  40  Ind.  385;  Edgerton 

Hamilton,  112  Cal.  603.  v.  Brackett,   11  N.  H.  218;  People  v. 

1.  Wright  v.  Evans,  53  Ala.  103;  Pratt,  15  Mich.  184;  and  title  Attorney 
Crotty  v.  Eagle,  35  W.  Va.  143.  See  and  Client,  Am.  and  Eng.  Encyc.  of 
also  title  Attorney  and  Client^  Am.  and  Law(2ded.),  vol.  3,  pp.  354,  357.  Com- 
Eng.  Encyc.  of  Law  (2d  ed.),  vol.  3,  p.  pare  Braisted  v.  Johnson,  5  Sandf.  (N. 
352.     But  compare  Mahoney  v.  Middle-  Y.)  671. 

sex  County,  144  Mass.  459.  where  the  Agent  of  Client.  —  "  If  a  client  cannot 

court  said  that  if  the  attorney  "  was  control  his  attorney  in  Ihe  conduct  of 

unable  to  act  and  employed  another  a  suit,  he  certainly  cannot  constitute 

attorney  to  act  for  him,  the  act  of  such  or    authorize    an    agent    to    do    so." 

attorney  is  his  act,  and,  being  within  Nightingale  v.  Oregon  Cent.  R.  Co.,  2 

the  scope  of  his  employment,  is  bind-  Sawy.  (U.  S.)  341. 

ing  upon  the  client; "  Kingston  Bank  5.  The  Client  Cannot    Repudiate    His 

v.  Roosa,  (Supm.  Ct.  Spec.  T.)  2  How.  Own  Stipulation  on  the  ground  that  his 

«    r*'         ^'  attorney  alone  was  authorized  to  make 

2.  Cox  v.  New  York  Cent.,  etc.,  R.  it.     McBratney  v.  Rome,  etc.,  R.  Co., 
£'  .63J?*  V-  4I4;  Wilc°x  *•  Woodhall,  87  N.  Y.  467. 

2^.  ™  <o  Y,)  25°:  Devlin  v.  New  York,  6.  Bonnineld  v.  Thorp,  71  Fed.  Rep. 
(C.  PI.  Spec.  T.)  15  Abb.  Pr.  N.  S.  (N.    924. 
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without  his  attorney's  consent.1 

c.  Presumption  of  Authority.  —  There  is  always  a  presump-  ^ 
tion  that  an  attorney  appearing  and  acting  for  a  party  to  a  cause  • 
has  authority  to  do  so  and  to  do  all  other  acts  necessary  or  inci- 
dental to  the  proper  conduct  of  the  case,8  and  the  burden  of 

proof  to  the  contrary  rests  on  the  party  denying  such  authority.8 

d.  Ratification  of  Unauthorized  Stipulations.  — As  in 

other  cases  of  agency,  unauthorized  stipulations  by  an  attorney  \ 

may  become  valid  and  binding  on  his  client  by  express  or  implied 
ratification.* 

e.  Termination  of  Attorney's  Authority  —  Revocation  by 

Client.  —  The  client  may  revoke  his  attorney's  authority  and  take 
the  management  of  the  suit  from  him  at  any  time,5  and  a  stipu- 
lation subsequently  made  by  the  attorney  is  not  binding  on  the 
client.6 

The  Death  of  the  Client  terminates  the  authority  of  the  attorney.7 
Withdrawal  of  Attorney.  —  With   his  client's  consent  an  attorney  * 

may  withdraw  from  a  case,8  and  is  thereafter  incompetent  to 
stipulate  on  behalf  of  the  client.9 

The  Rendition  and  Entry  of  Judgment  against  a  defendant  terminates 
his  attorney's  authority,10  But  it  is  the  general  rule  in  the  United 
States  that  the  authority  of  the  plaintiff's  attorney  continues  in 
respect  of  proceedings  relating  to  the  judgment  until  satisfaction 
thereof.11 

1.  Wright  v.    Hake,   38   Mich.  525;  v.  Burt,  7  Iowa  320;  Southern  Kansas 

Levis  v.   Burke,  51   Hun  (N.  Y.)  71;  R.  Co.  v.  Pavey,  57  Kan.  526;  Smith 

PHger  v.  Gou,  (N.  Y.  Super.  Ct.  Spec.  «/.  Barnes,  (N.  Y.  Super.  Ct.  Gen.  T.) 

T.)  21  How.  Pr.  (N.  Y.)  155;  Coughlin  9  Misc.  (N.  Y.)  371;  Banks  v.  Ameri- 

v.  New  York  Cent.,  etc.,  R.  Co.,  71  N.  can  Tract  Soc,  4  Sandf.  Ch.  (N.  Y.) 

Y.  447;  Mosely  v.  Jamison,  71  Miss.  438;   Ducker  v.  Rapp,  67  N.  Y.  464; 

456;    Clement    v.    Slate,    2    Shannon  Denney    v.    Parker,    10    Wash.    218; 

Tenn.  Cas.  251;  South  Bend  Land  Co.  Mayer  v.   Foulkrod,  4   Wash.  (U.  S.) 

v.  Denio,  7  Wash.  303,  where  the  client  503.     See  also  title  Attorney  and  Client, 

stipulated  for  the  dismissal  of  an  ap-  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.),                                    • 

peal;  Sullivan  v.  Bruhling,  70  Wis.  388;  vol.  3,  p.  374. 

Dolloff  v.  Curran,  59  Wis.  332;  Court-  6.  Robert  v.  Commercial   Bank,   13 

ney  v.   McGavock,  23  Wis.  619.     See  La.  532. 

also  Hood  r.  California  Wine  Co.,  4  6.  Goben  v.  Goldsberry,  72  Ind.  44. 

Wash.  90,  and  article  Dismissal,  Dis-  7.  Moyle  v.  Landers,  78  Cal.  99.     See 

continuance,  and  Nonsuit,  vol.  6,  pp.  also  title  Attorney  and  Client,  Am.  and 

855,  856,  956.      But  compare  Board  of  Eng.  Encyc.  of   Law  (2d  ed.),  vol.  3, 

Com'rs  of  Funded  Debt  v.  Younger,  29  p.  328. 

Cal.   147,  as  to  a  stipulation  for  dis-  •  8.  See  title  Attorney  and  Client,  Am. 

missal.  and  Eng.  Encyc.  of  Law  (2d  ed.),  vol. 

8.  Dangerheld  v.  Thruston,  8  Mart.  3,  p.  328. 

N.  S.  (La.)  232;  Kent  v.    Ricards,    3  9.  Exp.  Roundtree,  51  S.  Car.  405. 

Md.  Ch.  392;  Colerv.  Santa  F6  County,  See  also  Quinn  v.  Lloyd,  (N.  Y.  Super. 

6  N.  Mex.  88;  Alexandria  Canal  Co.  v.  Ct.  Spec.  T.)  36  How.  Pr.  (N.  Y.)  378. 

Swann,  5  How.  (U.  S.;  83.  10.  Egan  v .  Rooney,  (N.  Y.  Super.  Ct. 

8.  See  title  Attorney  and  Client,  Am.  Spec.  T.)  38  How.  Pr.  (N.  Y.)  121.     See 

and  Eng.  Encyc.  of  Law  (2d  ed.),  vol.  3,  also  title  Attorney  and  Client,  Am.  and 

p.  375.  Eng.  Encyc.   of  Law  (2d  ed.),  vol.  3, 

4.  Kidd  v.  Huff,  105  Ga.  209;  Con-  pp.   329,    330.      But  compare   Lusk  v. 

nett  v.  Chicago,   114  111.  233;  Self  v.  Hastings,  1  Hill  (N.  Y.)  656. 

Guthman,  62  111.  App.  624;  Hefferman  11.  Albertson  v.  Goldsby,  28  Ala.  711; 
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/.  Stipulations  in  Behalf  of  Infants.  —  The  next  friend 

or  guardian  ad  litem  of  an  infant  party  or  the  attorney  of  record 
cannot  by  stipulation  surrender  a  substantial  right  of  the  infant.1 
But  he  may  give  a  binding  assent  to  such  arrangements  as  will 
facilitate  the  determination  of  the  case  in  which  the  rights  of  the 
infant  are  involved,* 
f.  By  or  in  Behalf  of  Married  Women.  —  Where  a  married 

woman  is  a  party  to  a  suit,  she  is  bound  to  the  same  extent  as 
any  other  party  by  stipulations  made  in  her  behalf  in  the  cause.3 

A.  By  an  Accused  or  His  Counsel.  —  In  a  case  not  capital4 
the  prisoner  or  his  counsel  for  him  may  waive  any  objection,5 
and  admissions  or  stipulations  in  respect  to  orderly  conduct  of 
the  cause  are  as  binding  as  in  civil  cases.6 

i.  Bv  a  Prosecuting  Attorney.  —  The  attorney-general,  or 
other  public  officer  in  charge  of  a  criminal  prosecution,  may  bind 
himself  by  stipulations  in  the  same  manner  as  a  private  suitor.T 
/  By  Less  than  All  of  Coparties.  —A  stipulation  made 
by  or  on  behalf  of  one  of  several  coparties  in  a  cause  does  not 
bind  the  other  parties  who  do  not  unite  therein.8  But  it  binds 
a  purchaser  pendente  lite  from  a  party  to  the  stipulation.9 

Branch    v.    WaHcer,    92   N.   Car.   87;  7.  Esmond  v.  People,    18   Hi.    App. 

Union  Bank  v.  Geary,  5  Pet.  (U.  S.)99.  114;  State   v.    Fleming,    13   Iowa  44 j; 

See  also  Smith  ?*.  Cunningham,  59  Kan.  People    v.  Stephens,   52    N.    Y.    300; 

552;   Shattuck  v.   Bill,   142   Mass.  63.  Camron  v.  State,  32  Tex.  Crim.  180. 

But  compare  Holbert  v.  Montgomery,  5  See  also  article  Prosecuting  Attor- 

Dana  (Ky.)  11.  neys,  vol.  17,  p.  4* 

1.  See  articles  Infants,  vol.  10,  p.  8.  California,  —  Matter  of  Medbury, 
675  et  sea.;  Next  Friend,  vol.  14,  pp.  48  Cal.  83;  Hobbs  v.  Duff,  43  Cal.  485. 
I039,  1040;  McClure  v.  Farthing,  51  Illinois.  —  Hoffman  v.  Scboyer,  143 
Mo.   109:  McCloy   v.  Arnett,  47  Ark.  111.  598. 

445;  Tinker  v.  Ringo,  (Ky.  1889)  n  S.  Indiana.  —  Midland  R.  Co.  v.  Island 

W.  Rep.  60s.  Coal  Co.,  126  Ind.  384. 

2.  Rarick  v.  Vandevier,  11  Colo.  Indian  Territory.  —  Missouri,  etc., 
App.  116;  Eidam  v.  Finnegan,48  Minn.  R.  Co.  v.  Elliott,  (Indian  Ter.  1899)  51 
53;  White  v.   Morris,   107  N    Car.  92;  S.  W.  Rep.  1067. 

Kingsbury  v.  Buckner,  134  U.  S.  651.  Louisiana.  —  Sojourner  v.  Charpon* 

See  also  Walsh  v.  Walsh,  116  Mass.  tier,  10  La.  213. 

382;  South  Bend  Land  Co.  v.  Denio,  7  Minnesota,  —  State     v.    Merchants 

Wash.  303.  Bank,  74  Minn.  175, 

8.  Webster  v.  Dundee  Mortg.,  etc.,  Missouri.  —  Larimore  v.  Bobb,    114 

Co.,  93  Ga.  278:  Galbrealh  v.  Rogers,  Mo.  446. 

30  Mo.  App.  401;  Doll  off  v.  Curran,  Nebraska.  —  Gregory  v.  Edgerly,  17 

59  Wis.  332.    See  also  Jobe  v.  Hunter,  Neb.  374. 

165  Pa.  St.  5.  New   York.  — »  Woodhaven    Junction 

4.  Slate  v.  Tuller,  34  Conn.  281.  Land  Co.  v.  Solly,  148  N.  Y.  42. 

5.  State  v.  Tuller,  34  Conn.  281.  Tennessee. — Stillman  v.  Still  man,  4 
See  also  Martin  v.  State,  40  Ark.  364;  Lea  (Tenn.)  271. 

State  :♦.  Fooks,  65  Iowa  452.  Texas.  —  Anderson  v.  Citizens'  Nat. 

6.  Rosenbaum  v.  State,  33  Ala.  354;  Bank,  (Tex.  1887)  5  S.  W.  Rep.  503; 
People  v.  Rathbun,  21  Wend.  (N.  Y.)  Grant  v.  Hill,  (Tex.  Civ.  App.  1894) 
509;  Kibler  v.  Com.,  94  Va.  804.  See  30  S.  W.  Rep.  952;  Teiman  v.  State,  28 
also  Voght  v.  State,  145  Ind.  12;  Stale  Tex.  App.  145. 

v.  Poison,  29  Iowa  133;  Com.  v.  Young,  United  States.  —  Bonnifield  v.  Thorp, 

165  Mass.    396;   State  v.  Taylor,    132  71  Fed.  Rep.  924;  Kneeland  v.  Luce, 

Mo.  282;  Palmer  v.  People,  4  Neb.  68;  141  U.  S.  44*. 

Exp.  Kindt,  32  Oregon  474.  9.  Puncbard  v.  Delk,  55  Tex.  304, 
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k.  By  Attorneys  Subsequently  Superseded. —  A  valid 

stipulation  by  an  attorney  in  a  cause  remains  binding  upon  the 
client  though  another  attorney  is  afterwards  substituted  in  the 
place  of  the  one  who  created  the  obligation.1 

3.  In  Respect  of  Consideration.  —  A  stipulation  made  by  a  party 
or  his  attorney  is  held  to  be  binding  without  regard  to  the  ques- 
tion of  consideration,*  unless  an  action  is  brought  upon  it  as  a 
contract,  in  which  case  a  consideration  is  necessary.8 

4.  In  Bespect  of  Form  or  of  Entry  or  Filing  —  a.  Oral  Stipu- 
lations. —  Oral  stipulations,  though  merely  executory  and  not 
made  in  the  presence  of  the  court  nor  entered  on  its  minutes, 
and  though  they  be  disputed,  may  properly  be  enforced  where 
no  statute  or  rule  of  court  forbids.4  At  any  rate,  the  court 
has  a  legal  right  to  enforce  an  oral  stipulation,  not  made  in 
open  court  or  entered  on  the  minutes,  if  a  party  has  acted  upon 
it.5     But  in  the  absence  of  a  statute  or  rule  of  court  prescribing 

reversed   in    64  Tex.   360.      See    also  enacted  in  order  to  avoid  the  unseemly 

Temple    v.     Alexander,    53    Cal.    3;  wrangles,  disputes,  and  contradictions 

Chisholm     v.     Clitherall,     12     Minn,  with  which  the  courts  had  been  and 

375.  would   be  afflicted  in  the  absence  of 

1.  Saltmarsh  v.  Bower,  34  Ala.  613;  such  requirements.  Prestwood  v. 
Smith  v.  Whittier,  95  Cal.  279;  Council  Watson,  n  1  Ala.  608;  Merritt  v.  Wil- 
Bluffs  L.  &  T.  Co.  v.  Jennings,  81  Iowa  cox,  52  Cal.  241;  Borkheim  v.  North 
470;  Lock  wood  v.  Black  Hawk  County,  British,    etc.,   Ins.    Co.,  38  Cal.  629; 

34  Iowa  235;  Bingham  r.  Winona  Reese  v.  Mahoney,  21  Cal.  308; 
County,  6  Minn.  136;  Saffold  v.  Home,  German-American  Ins.  Co.  v.  Buck- 
72  Miss.  470;  McDonough  v.  Daly,  3  staff,  38  Neb.  140;  New  York  Mut.  L. 
Mo.  A  pp.  606;  Van  Zand  I  r.  Van  Zandt,  Ins.  Co.  v.  O'Donnell,  146  N.  V.  279; 
(Supm.  Ct.)  23  Abb.  N.  Cas.  (N.  Y.)  Flynn  v.  Hancock,  46  Hun  (N.  Y.)  368; 
328;  People  r>.  Stephens,  52  N.  Y.  306;  Mason,  etc..  Organ  Co.  v.  Pugsley,  19 
Wilbur  v.  Wilbur,  18  R.  I.  654;  Boll-  Hun  (N.  Y.)  282;  Matter  of  Keeler, 
mann  v.  Bollmann,  6  S.  Car.  29.  See  (Surrogate  Ct.)  23  Abb.  N.  Cas.  (N.  Y.) 
also  Walker  v.  Felt,  54  Cal.  386;  Field  376,  18  Civ.  Pro.  (N.  Y.)  30,  2  Connoly 
ia.  Fowler,  62  Tex.  65.  (N.    Y.)  45;    People   v.    Rathbun,    21 

2.  Howe  v.  Lawrence,  22  N.  J.  L.  Wend.  (N.  Y.) 542;  Wager  v.  Stickle,  3 
104;  Ross  v.  Ferris,  18  Hun  (N.  Y.)  211.  Paige  (N.  Y.)  407;  Braisted  v.  John- 
Compare  Lanahan  v.  Heaver,  77  Md.  son,  5  Sandf.  (N.  Y.)  672;  Hancock  v. 
605;  Mackey  v.    Daniel,  59  Md.   484;  Winans,  20  Tex.  324. 

Ward  v.  Hollins,  14  Md.  158,  and  Deen        Stipulation  Not  Disputed.  —  Where  the 

v.  Milne,  113  N.  Y.  303,  in  which  cases  existence  of  the  agreement  is  proved 

the  courts  speak  of  the  stipulations  as  beyond  reasonable  doubt,  and   is  not 

if  they  are  contracts  requiring  aeon-  denied,  the  court  is"  as  much  bound 

sideration.  to  carry  it  into  effect  as  if  it  had  been 

8.  Hanover  v.  Weare,  2  N.  H.  131;  reduced  to  writing  and  signed  by  the 

Popper  v.   Bingham,  (N.  Y.  City  Ct.  parties."    Toupin  v.  Gargnier,  12  III. 

Gen,  T.)  20  Misc.  (N.  Y.)  173.     See  also  80.    See  also  Smith  v.  Wadleigh,   17 

Read  v.  French,  28  N.  Y.  285.  Me.  355. 

4.  Kraner  v.  Chambers,  92  Iowa  681;        "An  Agreement  to  Dismiss  an  Action 

Chamberlain  v.  Fitch,  2  Cow.  (N.  Y.)  can  in  no  case  be  of  any  avail  to  defeat 

245 ;  Gulf,  etc.,  R.  Co.  v.  King,  80  Tex.  the  suit,  unless  it  is  put  upon  the  record, 

683.     See  also  Woodruff  v.  Fellowes,  so  that  it  can  be  specifically  enforced. 

35  Conn.  105;  Alton  v.  Gilmanton,  2  It  can  never  be  pleaded  as  a  bar." 
N.  H.  520;  Hanover  v.  Weare,  2  N.  H.  Olcott  v.  Banfill,  7  N.  H.  474. 

131.  5.  Chicago,  etc.,  R.  Co.  v.  Hintz,  132 

Thus  it  is  frequently  said  that  the  111.  265.    See  also  Culver  v.  Cougle, 

statutes  or  rules  of  court   requiring  165  111.  417;  Smith  v.  Wadleigh,  17  Me. 

Stipulations    to    be    in    writing    were  353. 
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the  practice,  the  court  may  in  its  discretion  refuse  to  enforce  a 
stipulation  not  made  in  writing  or  in  the  presence  of  the  court, 
where  there  is  a  disagreement  as  to  its  terms,1  or  where  the 
unwritten  stipulation  is  indefinite  in  its  terms  and  enforcement 
thereof  would  not  promote  the  despatch  of  judicial  business.8 

1.  Stipulations  Written  or  Entered  on  Minutes  —  (i) 

Statutory  Provisions  or  Rules  of  Court.  —  In  most  of  the  states 
the  statutes  or  rules  of  court,  or  both,8  prescribe  the  formalities 
essential  to  constitute  a  binding  and  enforceable  stipulation.  They 
provide  substantially  that  no  agreement,  consent,  or  stipulation 

1.  Woodruff  v,  Fellowes,  35  Conn,  which  last  case  also  quoted  a  rule  of 
105;  Clark  v.  Dekker,  43  Kan.  692,  a  the  Court  of  Common  Pleas, 
stipulation  for  a  continuance;  Fernald  Iowa.  —  Code  Iowa,  §  213  (now  Code 
v.  Ladd,  4N.  H.  371;  Shippen  v.  Bush,  1897,  §  319),  cited  in  Leek  v.  Chesley,  98 
I  Dall.  (Pa.)  251,  an  agreement  for  a  Iowa  593;  Barnes  v.  Ennenga,  53  Iowa 
reference;  The  Martha,  Blatchf.  &  H.  498;  Preston  v.  Hale,  65  Iowa  409; 
Adm.  151,  16  Fed.  Cas.  No.  9,144.  Hardin  v.  Iowa  R.,  etc.,  Co.,  78  Iowa 
See  also  Kent  v.  Green,  43  Neb.  679.  726,  and  State  v.  Stewart,  74  Iowa  336. 

2.  Hamilton  v.  Stafford,  78  111.  App.  Maine.  — Smith  v.  Wadleigh,  17  Me. 
54.  355.    where    the    court    said:      "  We 

8.  For  statutory  provisions  and  rules  desire  therefore  that  it   may   be  dis- 

of  court  such  as  are  mentioned  in  the  tinctly  understood  that  the  court  will 

text,   though  all  of  them  are  not  pre-  not  in  future  enforce  such  agreements 

cisely  alike,  see:  [made  out  of  court]    unless  made  in 

Alabama. —  Rule  14  prescribing  the  writing." 
"  Practice  in  the  Circuit  and  Inferior  Massachusetts.  —  Pub.     Stat.     Mass. 
Courts  of  Common-law  Jurisdiction,"  (1882),  c.  167,  §£  63,  64;  Gen.  Stat.,  c. 
in  Code  Ala.  (1896),  p.  1197;  and  Code  129,  §§  60,  61,  cited  in  Nye  v.  Old  Col- 
Ala.  (1896),  §  592.  ony  R.  Co.,  124  Mass.  241,  and  Saun- 

California. —  Code    Civ.    Pro.   Cal.,  ders  v.  McCarthy,  8  Allen  (Mass.)  45. 

§  283,  quoted  in  McLaughlin  v.  Clausen,  Minnesota.  — Gen.  Stat.  (1894),  §6184, 

116  Cal.  491 ;  rule  23  of  the  Supreme  quoted  \n  Wells  r.  Penfield,  70  Minn.  69. 

Court  of  Sacramento  county,  cited  in  Montana.  —  Code  Civ.  Pro.,  §   398, 

Reclamation  Dist.  No.  535  v.  Hamil-  quoted   in    Beach   v.   Spokane  Ranch, 

ton,    112    Cal.    603;    rule    28   of    the  etc.,   Co.,   21    Mont.    185,   which  also 

Superior  Court  of-  Stanislaus  county,  quoted   rule   21   of  the   First   District 

quoted  in  Stonesifer  v.  Kilburn,  94  Cal.  Court;   rule  15  of  the  Third   District 

41;   and   several   rules  in  the  District  Court,  quoted  in  Martin  v.  De  Loge,  15 

Courts  quoted  in   Borkheim   v.    North  Monl.  344. 

British,  etc.,  Ins.  Co.,  38  Cal.  624.  Nebraska.  —  Comp.  Stat.,  c.  7,  §  7, 

Colorado.  —  Rule  23   of  the    District  quoted  in   German-American  Ins.   Co. 

Court  of  Arapahoe  county,  quoted  in  v,  Buckstaff,  38  Neb.  140. 

Morse  v.  Budlong.  5  Colo.  App.  147.  Nevada.  —  Haley  v.  Eureka  County 

District     of     Columbia.  —  Rule     of  Bank,  20  Nev.  410,  citing  the  statute, 

court  cited  in   Strong    v.    District    of  now  Comp.   Laws  (1900),  §  2621,  and 

Columbia,  3  MacArthur  (D.  C.)  514.  quoting  as    supplemental   thereto  rule 

Florida.  —  Circuit    Court    common-  27  of  the  District  Court,  19  Nev.  29. 

law  rule  43,  quoted  in  Palatka,  etc.,  R.  New    Jersey. —  Revision     (1895),    p. 

Co.  v.  State,  23  Fla.  546.  2535,  §  14;    rule  550  of  the  Supreme, 

Georgia.  — Code  Ga.  (1895),  §  4417;  Court,  citedin  Union  Locomotive,  etc., 

Superior  Court  rule  20,  quoted  in  Lee  Co.  v.  Erie  R.  Co.,  37  N.  J.  L.  27. 

v.  Atlanta  St.  R.  Co.,  91  Ga.  216.  New  York.  —  Supreme  Court  rule  11 

Indiana.  —  Burns's  Annot.  Stat.  Ind.  (Hun's  Court  Rules,  pp.  58,  59),  cited  in 

(1894),  §  980,  subdiv.  1,  quoted  in  Blair  New  York  Mut.  L.  Ins.  Co.  v.  O'Don- 

v.  Curry,  150  Ind.  106,  and  2  Rev.  Stat,  nell,   146  N.   Y.  275;  Supreme  Court 

(1876),   p.   304,  §  772,  quoted  in  Louis-  rule  16,  cited  in  People  v.  Stephens,  52 

ville,   etc.,   R.  Co.   v.  Boland,  70  Ind.  N.  Y.  310,  and  People  v   Haggerty,  5 

597;  Goben  v.  Goldsberry,  72  Ind.  47;  Daly  (N.    Y.)    533;    Code   Civ.    Pro., 

and    Barnes    v.   Smith,   34  Ind.   516,  §   1011,  as  to  references   by  consent, 
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between  the  parties  or  their  attorneys  shall  be  regarded  by  the 
court  unless  it  shall  have  been  entered  on  the  minutes,1  which 
provision  is  usually  accompanied  by  the  alternative  requirement 
that  the  evidence  of  such  agreement,  consent,  or  stipulation  shall 

be  in  writing,*  and  in  some  jurisdictions  the  statute  or  rule  of 

• 

quoted  \n  Moore  v.  Metropolitan  El.  R.  vest.,  etc.,  Co.,  93  Cal.  411.     See  also 

Co.,   74  Hud  (N.    Y.)  639;  Code  Civ.  Hawei  v.  Clark,  84  Cal.  272,  and  infra, 

Pro.,  §  313,  as  to  agree  men  is  for  extra  p.  635,  note  2,  as  to  oral  stipulations 

compensation  of  a   referee,  quoted  in  executed. 

Chase  v.  James,  16  Hun  (N.  Y.)  14.  2.  Agreement  Partly  Oral.  —  A  letter 

North  Carolina.  —  Rule  39  in  the  of  an  attorney  proposing  terms  of 
Supreme  Court,  104  N.  Car.  927,  cited  settlement,  which  are  withdrawn  be- 
in  Pipkin  v.  McArtan,  122  N.  Car.  194.  fore  acceptance,  but  afterwards  orally 

Pennsylvania.  —  Rule  of  court  quoted  agreed  to,  does  not  constitute  a  written 

in  Reamer's  Appeal,  18   Pa.   St.   510  agreement.     Matter  of  Keeler,  (Surro- 

and  Oliver  v.  Metropolitan  Nat.  Bank,  gate  Ct.)  23  Abb.  N.  Cas.  (N.  Y.)  376, 

3  Penny.  (Pa.)  76.  18  Civ.  Pro.  (N.  Y.)  30,  2  Connoly  (N. 

Tennessee.  —  Rule  62   for  the  Chan-  Y.)  45. 

eery  Division,  quoted  in  Gibson's  Suits  A  Eecord    Reeital   that  a  jury  was 

in  Chancery,  p.  981.  "  expressly  waived  "  does  not  show  a 

Texas.  —  Rule  47  for  (he  District  and  waiver  by  stipulation  in  writing  as  re- 
County  Courts,  84  Tex.  715.  quired  by  a  statute.     U.  S.  v.  Carr,  61 

United    States.  —    Rule    22    in   the  Fed.  Rep.  802. 

Circuit  Court  for  the  fifth  circuit,  cited  The  Abtenoe  of  a  Date  is  not  a  fatal 

In  Evans  v.  State  Nat.  Bank,  19  Fed.  defect.     Rosenbaum  v.  State,  33  Ala. 

Rep.  676.     See  also  Lee  v.  Simpson,  361. 

42  Fed.  Rep.  434,  in  the  eighih  circuit.  A  Signature  is  probably  essential  in 

1.  In  Merrilt  v.  Wilcox,  52  Cal.  238,  order  to  constitute  a  written   agree- 

the  court  declined  to  enforce  an  oral  ment.     Randleman  Mfg.  Co.   v.  Sim- 

and  disputed  stipulation,  not  entered  mons,  97  N.  Car.  89;  Citizens'  Bank  v. 

on  the  minutes,  though  made  in  open  Far*ell,  56  Fed.  Rep.  570.     See  also 

court,  authorizing  judgment  in   gold  Harris  v.  People,  148  III.  96. 

coin  in  case  of  recovery  by  the  plain-  Condemned  Stipulations  Classified.  —  In 

tiff.  the  following  cases  it   was   held  that. 

A  Nunc  Pro  Tunc  Entry  will  not  vali-  oral  stipulations  would  not  be  recog- 

date  a  disputed  oral  stipulation,  Hiller  nized: 

v.  Landis,  44  Iowa  223;  Pipkin  v.  Mc-  Making  an  Appearance  Special  Instead 

Art  an,    122    N.    Car.    194;    Kelley   v.  of  General.  —  Powell  v .  Tobias,  2  Phila. 

Adams,  120  Ind.  340;  nor,  it  seems,  a  •  (Pa.)  274,  14  Leg.  Int.  (Pa.)  132. 

stipulation  not  denied  where  the  party  To  Continue  the  Caure,  or  not  to  take 

objects  to  its  entrv,  Borkheim  v.  North  judgment  at  a  particular  time  or  term. 

British,  etc.,  Ins.  Co.,  38  Cal.  623.  Norman  v.  Burns,  67  Ala.  248;  Collier 

A Eeferee's Minutes  are  not  records  of  v.  Falk,  66  Ala.  223;   McLaughlin  v. 

the  court.     Chase  v.   James,    16  Hun  Clausen,     116    Cal.    487;     Peralta    v. 

(N.  Y.)  14,  holding  that  an  entry  in  Mariea,   3   Cal.    185;    Barnes  v.    En- 

the  referee's  minutes  cannot  .take  the  nenga,  53  Iowa  498;  Hardin  v.  Iowa 

place  of  a  written  agreement  as  to  the  R.,   etc.,   Co.,   78   Iowa  726;  Council 

compensation  of  the  referee   required  Bluffs  L.  &  T.  Co.  v.  Jennings,  8r  Iowa 

by  Code  Civ.   Pro.   N.   Y.,  §  313,  fol-  470;  People  v.  Haggerty,  5  Daly  (N. 

lowed  \n  Rust  v.  Hauselt,  (N.  V.  Super.  Y.)  532;  Blrdwell  v.  Cox,  18  Tex.  535. 

Ct.  Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  148.  See  also   Morse  v.    Budlong,  5  Colo. 

The  Entry  Controlling,  —  An  entry  on  A  pp.  147;  Parker  v.  Root,  7  Johns.  (N. 

the  record  of  a  memorandum  agree-  Y.)  320;  Bain  v.  Thomas,  Cot.   &  C. 

ment  made  out  of  court  supersedes  the  Cas.  (N.  Y.)  359,  2   Cai.  (N.   Y.)  95; 

latter  so    far  as    its    construction   Is  Giiswold    v.  Lawrence,   1   Johns.   (N. 

concerned.     Billington  v.  Sprague,  22  Y.)    507.     As    to  opening  judgments 

Me.  34.  taken  in  violation  of  an  oral  stipula- 

If  the  Stipulation  Has  Been  Acted  upon  tion  see  infra,  p.  656,  note  3. 

and  executed  it  Is  immaterial   that  it  Not  to    Take  a  Default.  — Haley  v. 

was  not  entered.    Griess  v.  State  In-  Eureka    County   Bank,  20  Nev.  41a 
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court  further  provides  that  the  agreement  in  writing  must  be 

See  also  Marsh  v.  Lasher,  13  N.  J.  Eq.  by   Law.  —  Leese    v.    Schermerhorn, 

253.  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  63. 

To  Submit  to  Arbitration.  —  Wright  As  to  Time  of  Trial.  —  Palalka,  etc., 

v.    E trans,    53    Ala.    103;     Kelley    v.  R.  Co.  v.  State,  23  Fla.  546;  Kent  p. 

Adams,  120  Ind.  340;  German-Ameri-  Green,  43  Neb.  673. 

can  Ins.  Co.  v.  Buckstaff,  38  Neb.  135.  As  to  Amount  of  Costs  to  be  awarded. 

Contra,  Wells  v.   Lane,  15  Wend.  (N.  Bates  v.  Norris,  (N.  Y.  Super.  Ct.  Gen. 

R.)  99;  Faggard  v.  Williamson,  4  Tex.  T.)  13  Civ.  Pro.  (N.  Y.)  395. 

Civ.  App.  337.  As   to  Items  to  Be  Taxed  as  Costs.  — 

To    Try  Case  at  Particular  Term.  —  Lee  f\  Simpson,  42  Fed.  Rep.  434. 

Sapp  v.  Aiken,  68  Iowa  699.  To  Vacate  Judgment  and  proceed  to  a 

To  Discontinue  a  Suit.  —  Connell  v.  new  trial.     Phillips  v.  Wicks,  38  N.  Y. 

Stalker,  (Supm.  Ct.  App.  T.)  21  Misc.  Super.  Ct.  74. 

(N.  Y.)  609;  Rogers  v.  Rogers,  4  Paige  To     Stay     Execution.  —  Sea  well     v. 

(N.  Y.)5i6.  Cohn,  2  Nev.  308. 

To  Dismiss  a   Criminal  Prosecution.  Extending  Time  for  Motion  for  New 

—  Fleming  v.  Stale,  28  Tex.  App.  234.  Trial.  —  Evansville,  etc.,  R.  Co.  v. 
As  to  Terms  of  Settlement.  —  Matter  Maddux,  134  Ind.  571;  Beach  v.  Spo- 
of Keeler,  (Surrogate  Ct.)  23  Abb.  N.  kane  Ranch,  etc.,  Co.,  21  Mont.  184. 
Cas.  (W.  Y.)  376,  18  Civ.  Pro.  (N.  Y.)  See  also  American  White  Bronze  Co. 
30,  2  Connoly  (N.  Y.)  45.  v.  Clark,  123  Ind.  230. 

Fixing  Amount  of  Judgment  by  De-  Extending  Time  for  Filing  Brief  of 

fault.  ~  Birnes  v.  Smith,  34  Ind.  516.  Evidence  After  Trial.  —  Lee  v.  Atlanta 

Extending  Time  to  Answer.  —  Martin  St.  R.  Co.,  91  Ga.  215. 

v.  De  Loge,  15   Mont.  343.     See  also  Extending  Time  for  Appeal.  —  Louis- 

Wylie  v.  Sierra  Gold  Co.,  120  Cal.  485.  ville,  etc.,  R.  Co.  v.  Boland,  70  Ind.  595. 

To  Abide  the  Event  of  Another  Suit.  Extending  Time  to  File  an  Under  tak- 

—  Horkheim  v.  North  British,  etc.,  ing  on  Appeal. — McCanless  v.  Rey- 
Ins.  Co.,  38  Cal.  623;  Willis  v.  Sims,  nolds,  91  N.  Car.  244. 

(Tex.  Civ.  App.  1898)  47  S.  W.  Rep.  55.  Extending  Time  to  File  Bill  of  Exeep- 

Waiving  Right  under  Issue  Made  by  tions.  —  Goben  v.  Goldsberry,  72  Ind. 

Pleadings.  —  Merritt  v.  Wilcox,  52  Cal.  ^[distinguishing Ridgway  v.  Morrison, 

238.  28  Ind.  201];   Nye  v.  Old  Colony  R. 

Waiving  Certain  Objections  of  a  Juris-  Co.,  124  Mass.  241;  Beach  v.  Spokane 

dictional  Nature.  —  Huff    v.   State,  29  Ranch,  etc.,  Co.,  21  Mont.  184. 

Ga.  424.  Extending  Time  to  File  Record  on  At- 

Waiving  Irregularity  in  Deposition,  peal.  —  Orr  v.  Harding,  I  Mont.  387. 

—  Mason,  etc.,  Organ  Co.  v.  Pugsley,  Extending  Time  for  Service  of  Case 
ig  Hun  (N.  Y.)  282;  Hardin  v.  Iowa  on  Appeal.  —  Pipkin  v.  McArtan,  122 
R.,  etc.,  Co.,  78  Iowa  726.  N.  Car.  194;  Smith  v.  Smith,  119   N. 

To  Allow  the  Testimony  of  a  Witness  Car.    311;  Le  Due   v.    Moore,    113   N. 

on  a  Former   Trial  to  Be  Read.  —  Bar-  Car.    275;    Sondley    v.    Asheville,    112 

land  v.  Chicago,  etc.,  R.  Co.,  78  Iowa  N.  Car.  694.    See  also  Wilson  v.  Hutch- 

94;  Cartwright  v.  State,  12  Lea  (Tenn.)  inson,  74  N.  Car.  432;  Short  v.  Spar- 

622.     But  compare    cases  cited   infra,  row,  96  N.  Car.  348.     Compare  Willis 

p.  655,  note  2,  as  to  agreements  exe-  v.  Atlantic,  etc.,  R.  Co.,  119  N.  Car. 

cuted.  718. 

For  a  Reference.  —  Moore  v.  Metro-  To  Accept  Service  of  Case  on  Appeal. 

politan  El.  R.  Co.,  74  Hun  (N.  Y.)  639.  — Roberts  v.   Partridge,   118  N.  Car. 

Compare  Keator  v.  Ulster,  etc.,  Plank  355. 

Road  Co.   (Supm.  Ct.  Spec.  T.)  7  How.  Extending  Time  for  Filing  Briefs  in 

Pr.  (N.  Y.)4i.  Appellate  Court.  —  Livesley  v.    Pier,  9 

For  Extra  Compensation  for  a  Referee.  W  ish.  658. 

—  Chaser.  James,  16  Hun  (N.  Y.)  14;  Waiving  Certification  of  Evidence*  — 
Rust  v.    Hauselt,   (N.    Y.   Super.   Ct.  Preston  v.  Hale,  65  Iowa  409. 

Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  148.  That  an  Appeal  Not  Docketed  at  the 

Staying  Report  of  Referee.  —  Combs  Proper  Time  Should  Go  Over  to  the  Next 

v,  Wyckoff,  Col.  &  C.  Cas.  (N.  Y.)  202.  Term.  —  Graham  v.  Edwards,  114  N. 

Consent  to  Judgment  on  a  Referee' s  Re-  Car.  228. 

fort  in  Advance  of  the  Time  Prescribed  That  an  Abstract  Shall  Be  an  "Agreed 
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signed  by  the  party  against  whom  it  is  alleged  or  by  his  attor- 
ney,1 and  filed  with  the  clerk.* 

(2)  Scope  and  Operation  of  the  Statutes  and  Rules.  —  Although 
the  statutory  provisions  and  rules  of  court  mentioned  in  the  pre- 
ceding paragraph  are  regarded  as  highly  remedial,  and  a  strict 
enforcement  of  them  is  the  declared  policy  of  the  courts,3  it  is 

Abstract."  —  Doerr    v.     Southwestern  that  a  party  may  withdraw  from  his 

Mut.  L.  Assoc,  92  Iowa  39.  stipulation  before  it  has  been  entered 

To  Submit  Case  on  Abstract  Without  and  while  it  is  still  executory;  Simp- 

Transcript. —  Riegelman  v.  Todd,  77  son  r.  Budd,  qi  Cal.  488;  Carroll  v. 

Iowa  695.  Paul,  19  Mo.  102.     See  also  Reclama- 

To   Submit   Several  Causes    on     One  tion   Dist.   No.   535  v.   Hamilton,   112 

Record.  —  Searles  v.  Lux,  86  Iowa  61.  Cal.  603. 

Extending  Time  for  Filing  Denial  of  If  the    stipulation   has   been   acted 

Appellant's  Abstract.  —  Taylor  v.  Chi-  upon  it  is  immaterial  that  it  was  not 

cago,  etc.,  R.  Co.,  80  Iowa  431.  filed.     Reclamation   Dist.   No.   535  v. 

By  a  Plaintiff  in  Error  to  Pay  the  Hamilton,    112    Cal.    603.      See    also 

Costs  in  the  Appellate  Court.  —  Less  v.  Poupion  v.  Muzio,  68  Cal.  235;  Dough- 

Ghio,  92  Tex.  651.  erty  t».  Friernnith,  68  Cal.  240. 

1.  Sufficiency  of  Signature.  —  A  sign  a-  Absence  of  File  Mark.  —  A  stipulation 
ture  of  counsel  preceded  by  the  let-  may  be  regarded  as  filed  if  it  is  found 
ters  "  O.  K."  is  a  sufficient  signature  among  the  papers  in  the  case,  though 
to  the  stipulation.  Citizens  Bank  v.  it  has  no  file  mark,  where  the  statute 
Farwell,  56  Fed.  Rep.  570.  And  so  is  does  not  require  papers  filed  in  a  cause 
an  indorsement  "  O.  K."  over  his  sig-  to  be  marked  "  filed."  Lee  v.  Whar- 
nature.  Indianapolis,  etc.,  R.  Co.  v.  ton,  11  Tex.  61.  And  see  generally 
Sands,  133  Ind.  433.  article  Filing  Pleadings  and  Papers, 

In  Smith  v.  Bradhurst,  (Supm.  Ct.  vol.  8,  p.  923  etseq. 

Spec.  T.)  18  Misc.  (N.  Y.)  546,  a  memo-  8.  Merntt  v.   Wilcox,   52  Cal.   241; 

randum  agreement  attempting  to  settle  Borkheim  v.  North  British,  etc.,  Ins. 

a  case  signed   only  by  the  attorney's  Co.,  38  Cal.  628,  where  the  court  said: 

initials  was  pronounced  too  uncertain  "  It  would  be  no  misnomer  to  call  the 

to  sustain  an  action    for  specific  per-  statute  a  statute  of  frauds;  "  Hiller  v, 

formance.  Landis,  44  Iowa  223;  Haley  v.  Eureka 

Validity  of  Signature. —  In  Strippel-  County  Bank,  20  Nev.  410;  Bradford 
mann  v.  Clark,  11  Tex.  296,  the  court  v.  Downs,  25  N.  Y.  App.  Div.  582; 
said  that  signatures  of  attorneys  of  the  Broome  v.  Wellington,  1  Sandf.  (N. 
court  are  judicially  known,  and  if  not  Y.)  664;  Powell  r.  Tobias,  2  Phila. 
genuine  in  point  of  fact  the  court  (Pa.)  274,  14  Leg.  Int.  (Pa.)  132;  Bird- 
should  be  so  informed  by  a  party  op-  well  v.  Cox,  18  Tex.  537. 
posing  the  stipulation  when  presented  In  Texas,  however,  it  is  said  that  the 
to  the  court.  tendency  of  the  Supreme  Court  is  to 

A  Stipulation  Signed  Only  by  One  Party  construe  the  rules  of  court  in  this  be- 
may  be  enforced  by  the  other.  High  half  as  directory  rather  than  manda- 
te Tarver,  (Tex.  Civ.  App.  1894)  25  S.  tory.  Faggard  v.  Williamson,  4  Tex. 
W.  Rep.  1098.  Civ.  App.  339,  citing  among  other  cases 

An  Appellate  Court  Will  Becognise  an  Williams  1.  Huling,  43  Tex.  113.     See 

Unsigned  Stipulation  made  in  the  court  alsoFindley  v.  Love,  2  Tex.  App.  Civ. 

below,  where  it  appears  as  a  part  of  Cas.,  §736. 

the  record.     Durrell  v.  Todd,  31  Neb.  In    Criminal  Cases.  —  The    statutory 

261.  provisions  and  rules  of  court  are  en- 

2.  Filing  or  Entry  Not  Contemporane-  forced  in  criminal  cases.  Palatka,  etc. , 
ons  with  Agreement. —  It  is  not  neces-  R.  Co.  v.  State,  23  Fla.  546;  Huff  9. 
sary  to  the  binding  effect  of  the  stipu-  Slate,  29  Ga.  424;  State  v.  Stewart,  74 
lation  that  it  be  filed  or  entered  on  the  Iowa  336;  People  v.  Haggarty,  5  Daly 
minutes  until  the  party  seeks  to  use  it  (N.  Y.)  533;  Fleming  v.  Stale,  28  Tex. 
for  his  benefit  or  to  prevent  its  viola-  App.  234;  Spencer  v.  State,  34  Tex. 
tion   by   the  other   party.     Cooper  v.  Crim.  238. 

Gordon,  125  Cal.  296;  Smith  v.  Whit-  Bules  Inoperative  in  Other  Courts.  —  A 

tier,  95  Cal.  279,  intimating,  however,  rule  of  court  does  not  operate  in  courts 

654  Volume  XX. 


Validity  of  Stipulation.         STIPULATIONS.  Entry  or  Filing. 

also  well  settled  by  authority  that  such  provisions  and  rules  do 
not  apply  to  a  stipulation  which  is  admitted  by  the  party  against 
whom  it  is  sought  to  be  enforced,1  nor  to  one  which  has  been 
wholly  or  in  part  executed,9  nor  do  they  prohibit  the  enforce- 
other  than  that  in  which  it  was  de-  Agreement  by  Attorney  in  Presenoe  of 
signed  to  prescribe  the  practice.  Gulf,  Client.  —  A  statute  requiring  certain 
etc..  R.  Co.  v.  King,  80  Tex.  681,  hold-  foira alkies  in  an  agreement  by  an  at- 
ing  that  the  rule  did  not  apply  to  courts  torney  in  order  to  bind  his  client  does 
of  justices  of  (he  peace.  not  affect  an  agreement  made  by  the 

1.  California. — Hearne  v.  De  Young,  attorney  in  the  presence  of  the  client 

in   Cal.   377;    Smith  v.    Whittier,   95  without  objection  by  the  latter.     Goben 

Cal.  288;  Johnson  v.  Sweeney,  95  Cal.  v.  Goldsberry,  72  Ind.  47,  citing  Ridg- 

304.     See  also  McLaughlin  v.  Clausen,  way   v.   Morrison,   28  Ind.   201.     See 

116  Cal.   487;   Reclamation  Dist.    Mo.  also  Kraner    v.    Chambers,  92   Iowa 

535  v.  Hamilton,  112  Cal.  610;  Reese  681. 

v.  Mahoney,  21  Cal.  308;  Patterson  v.  2.  Reclamation    Dist.    No.    535   v. 

Ely,  19  Cal.  35.  Hamilton,    112    Cal.    603;     Smith    r. 

Connecticut.  —  See  Woodruff  v.  Fel-  Whittier,  95  Cal.  279;  Griess  v.  State 

lowes,  35  Conn.  105.  Invest.,  etc.,  Co.,  93  Cal.  411;  Hawes 

Georgia.  —  See  Lee  v.  Atlanta  St.  R.  v.  Clark,  84  Cal.  272;  King  v.  Ponton, 

Co.,  91  Ga.  216.  82   Cal.   420;    Keator  v.   Ulster,   etc., 

Iowa.  —  See  Myers  v.  Funk,  51  Iowa  Plank  Road  Co.,  (Supm.  Ct.  Spec.  T.) 

92;  Council  Bluffs  L.  &  T.  Co.  v.  Jen-  7  How.  Pr.  (N.  Y.)  41,  an  oral  consent 

nings,  81  Iowa  470.  to  a  reference;  Montgomery  v.  Ellis, 

Montana.  —  Beach       v.      Spokane  (Supm.  Ct.  Spec.  T.)  6  How.   Pr.  (N. 

Ranch,  etc.,  Co.,  21  Mont.  185-.  Y.)    326,   where  an  oral   compromise 

New  Jersey,  —  See  Caldwell  v.  Estell,  had  passed  into  a  judgment;  Leese  v. 

20  N.  J.  L.  327.  Schermerhorn,  (Supm.  Ct.)3  How.  Pr. 

New  York.  —Brady  v.  Martin,  (N.  Y.  (N.   Y.)    64;    People   t.    Rathbun,   21 

City  Ct.  Gen.  T.)  19  Civ.  Pro.  (N.  Y.)  Wend.  (N.  Y.)  509;  Heald  v.  Yumisko, 

134;  BrandLz/.  Berriam,  Col.&C.  Cas.  7  N.   Dak.  422,  an  oral  consent  to  a 

(N.  Y.)  473.  reference    made    in    open    court  and 

North   Carolina.  —  Smith    v.   Smith,  entered    in   the    order;    Masterson  z. 

119  N.  Car.    31 1 ;    Willis   v.   Atlantic,  Bockel,  20  Tex.  Civ.  App.  416.     See 

etc.,  R.  Co.,  119  N.  Car.  718.     See  also  also  McLaughlin  v.  Clausen,  116  Cal. 

Pipkin  v.  McArtan,  122  N.  Car.  194;  491;  Johnson  v.  Sweeney,  95  Cal.  304; 

Roberts  v.  Partridge,  118  N.  Car.  356;  Rhoades  v.  Drummond,  3   Colo.  374; 

Sondley  v.  Asheville,  112  N.  Car.  694.  Murphy  v.  Cunningham,  1  Colo.  470; 

Texas.  —See    Field  v.    Fowler,    62  New  York  Mut.  L.  Ins.  Co.  v.  O'Don- 

Tex.  69;  Findley  v.  Love,  2  Tex.  App.  nell,  146  N.  Y.  279;    Deen  v.  Milne, 

Civ.  Cas.,  §  736.  113   N.    Y.    309;    People  v.   Boyd,   2 

Wisconsin.  — Burnham  v.  Smith,  IE  Edw.  (N.  Y.)  519. 

Wis.  258.  "  It  has  been  held  that  where  an  oral 

"  If  a  party  against  whom  a  verbal  stipulation  or  representation  has  been 

stipulation  is  invoked  denies  that  such  acted  upon,  the  party  making  it  is  not 

a  stipulation  was  made,  the  courL  will  permitted  to  retract  and  take  advantage 

not  hear  the  parties  for  the  purpose  of  of   acts  or    omissions    of    his  adver- 

setiling  the  dispute."     McLaughlin  v,  sary  thereby  induced."     People  v.  Ste- 

Clausen,  116  Cal.  491.  phens,  52  N.  Y.  310,  a  case  of  an  oral 

Failure  to  Deny.  —  On  application  for  agreement  waiving  a  right  of  appeal, 

relief  based  upon  an  oral  stipulation,  if  citing  Gaillard  v.  Smart,  6  Cow.  (N. 

the  opposite  party  does  not  deny  the  Y.}  385;   Turner  v.    Burrows,    1    Hill 

fact*  that  the  stipulation  was  made,  it  (N.  Y.)  627,  and  Montgomery  v.  Ellis, 

may  be  regarded  as  admitted.   Johnson  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 

v.  Sweeney,  95  Cal.  304;  Robertson  v.  Y.)  326. 

Williams,  81  Cal.  26S;  Brady  v.  Mar-  A  party  who  has  affirmed  a  verbal 

tin,  (N.  Y.  City  Ct.  Gen.  T.)  19  Civ.  stipulation    by   accepting  and   acting 

Pro.  (N.  Y.)  134,  holding  that  his  de-  upon  one  of  its  provisions  which  was 

nial  of  knowledge  was  not  a  denial  of  made  for  his  benefit  must  abide  by 

the  fact.  the  other  provisions  which  were  made 
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ment  of  oral  agreements  by  the  parties  for  the  settlement  of  the 

matters  in  controversy  outside  of  the  suit,1  or  oral  agreements 

which  are  entirely  collateral  to  the  subject-matter  of  the  litiga- 
tion ;  *  and  it  has  been  broadly  declared  that  the  court  will  not 
permit  a  party  to  be  misled,  deceived,  or  defrauded  by  means 

of  an  oral  stipulation.3     A  rule  of  court  requiring  stipulations  to 

for    the    benefit    of   the  other   party.  Ins.  Co  ,  (Supm.  Ct.  Spec.  T.)  i  How. 

Himmelmann  v.  Sullivan,  40  Cal.  125.  Pr.   (N.   Y.)   169;    Harris    v.   Ensign, 

An  Admission  Made  to  Obviate  Proof  of  (Supm.  Cc.  Spec.  T.)  r  How.  Pr.  (N. 
a  stipulated  fact  will  be  considered  as  Y.)  103;  Shadwick  r.  Phillips,  Col.  & 
executed  where  a  party  acts  upon  it  by  C.  Cas.  (N.  Y.)  471 ;  Griswold  v.  Law- 
refraining  from  offering  such  proof,  rence,  1  Johns.  (N.  Y.)  507;  Phillips  v. 
Griess  v.  State  Invest.,  etc.,  Co.,  93  Wicks,  38  N.  Y.  Super.  Ct.  75;  Ream- 
Cal.  411;  Auburn  Sav.  Bank  v.  Brink-  er's  Appeal,  18  Pa.  St.  518,  where,  in 
erhoff,  44  Hun  (N.  Y.)  148.  See  also  reply  to  an  objection  that  the  agree- 
Merritt  v.  Wilcox,  52  Cal.  242;  Owen  ment  enforced  in  that  case  was  not  In 
».  Cawley,  36  N.  Y.  600;  Penniman  v.  writing  as  required  by  a  rule  of  court, 
La  Grange,  (Supm.  Ct.  App.  T.)  23  Woodward,  J.,  said:  "Applied  as  it  Is 
Misc.  (N.  Y.)  653.  sought  to  be  here,  this  rule  of  court 

Performance   of   Legal    Duty.  —  But  would  be  a  higher  law  than  the  statute 

where    the    partial    execution    of    an  of  frauds  and  perjuries,  for  that  may 

agreement  consists  in  the  performance  not  be  so  interpreted  as  to  make  it  an 

of  an  act  by  a  parly,  which  it  was  his  instrument  of  fraud;  "  Capt  v.  Stubbs, 

legal  duty  to  do,  and  was  therefore  of  68  Tex.  225;    Williams  v.   Hilling,  43 

no  disadvantage  to  him,  the  stipulation  Tex.  120;  Burn  ham  v.  Smith,  n  Wis. 

will   not  be  enforced   by   way  of    es-  258. 

toppel.      Connell  v.   Stalker.  (Supm.  Judgment  Taken  in  Violation  of  Oral 

Ct.  App.  T.)  21  Misc.  (N.  Y.)  609.  Stipulation.  —  A    judgment    taken    by 

1.  Wells  v.  Lane,  15  Wend.  (N.  Y.)  default,  or  a  judgment  of  dismissal 
99,  holding  that  an  agreement  to  sub-  for  want  of  prosecution,  in  violation  of 
mil  the  cause  to  arbitration  was  not  an  oral  stipulation  expressly  or  impli- 
within  a  rule  of  court  requiring  an  edly  providing  against  such  judgment, 
agreement  in  respect  to  the  "  proceed-  is  not  erroneous  nor  positively  irregu- 
ings  in  a  cause*'  to  be  in  writing,  the  lar.  Norman  t>.  Burns,  67  Ala.  248; 
court  likening  it  to  an  agreement  to  Collier  v.  Falk,  66  Ala.  223,  in  both  of 
settle  a  cause,  which  '.'surely  *  *  *  which  cases  a  bill  in  equity  for  relief 
would  not  be  considered  a  proceeding  against  the  judgment  by  default  was 
in  a  cause  in  the  court  where  it  was  dismissed;  McLaughlin  v.  Clausen, 
pending."  Followed  in  Faggard  v.  116  Cal.  487;  Morse  v.  Budiong,  5 
Williamson,  4  Tex.  Civ.  App.  337.  Colo.  App.  147;  Barnes  v.  Ennenga, 
See  also  Everett  v.  Charlestown,  12  53  Iowa  498;  Martin  v.  De  Loge,  15 
Allen  (Mass.)  96.  But  see  contra  as  to  Mont.  343,  holding  it  to  be  an  abuse  of 
submission  to  arbitration,  cases  cited  discretion  to  open  a  default  on  the 
supra,  p.  653,  note.  ground  of  a  disputed  oral  stipulation 

2.  Cooperstown  First  Nat.  Bank  v.  extending  the  time  to  answer;  Haley 
Tamajo,  77  N.  Y.  476;  Reamer's  Ap-  v.  Eureka  County  Bank,  20  Nev.  410, 
peal,  18  Pa.  St.  510,  holding  that  an  a  strong  case,  reversing  an  order  open- 
agreement  made  to  facilitate  or  guide  ing  a  default;  Marsh  v.  Lasher,  13  N. 
a  sheriff  in  the  execution  of  final  pro-  J.  Eq.  253;  Wager  v.  Stickle,  3  Paige 
cess  in  his  hands  was  not  an  agree-  (N.  Y.)  407;  Broome  v.  Wellington,  1 
ment  "  touching  the  business  of  the  Sandf.  (N.  Y.)  664.  See  also  Wylie  v. 
court,"  within  the  meaning  of  a  rule  Sierra  Gold  Co.,  120  Cal.  485;  Reese 
of  court,  to  which  precise  point  see  v.  Mahoney,  21  Cal.  308;  Bryorly  v. 
also  Citizens'  Nat.  Bank  v.  Loomis,  Clark,  48  Tex.  345;  Bird  well  v.  Cox, 
100  Iowa  266.  18  Tex.  535. 

8.  Mutual  L.  Ins.  Co.  v.  O'Donnell,  But  the  stipulation  may  be  treated 

146  N.  Y.  279.     See  also  Henderson  v.  as  sufficient  to  repel  the  imputation  of 

Merritt,   38   Ga.  232;    Montgomery  v.  negligence  and  thus  justify  the  court 

Ellis,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  in  opening  the  default  or  reinstating 

(N.  Y.)  328;  Stinnard  r.  New  York  F.  the  cause  upon  terms.    Crane  t.  Crane, 
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be  in  writing  has  no  application  to  agreements  or  admissions 
made  in  the  presence  of  the  court,1  at  least  where  they  are 
entered  on  the  minutes  of  the  court.*  In  one  case  it  was  held,3 
and  in  another  intimated,4  that  an  oral  waiver,  especially  when 
made  in  open  court,  was  not  an  "  agreement "  within  the  con- 
templation of  a  statute  or  rule  of  court  regulating  agreements. 
An  oral  agreement  between  the  parties  is  not  within  the  condem- 
nation of  a  statute  prescribing  certain  formalities  for  a  binding 
agreement  between  attorneys.5 

IV.  Conbtbuction  of  STIPULATIONS  —  1.  General  Rules  of  Con- 
struction —  Construed  Like  Other  Contracts.  —  A  stipulation  will  be 
construed  like  other  contracts  or  written  instruments  inter  partes* 

Liberal  Construction.  —  As  a  general  rule  stipulations  are  to  be  con 
strued  liberally  and  for  the  furtherance  of  justice.7 

Favorable  Construction.  —  In  cases  of  doubt  that  construction  will 

121  Cal.  Q9;  Huart  r.  Goyeneche,  56  that  notwithstanding  the  rule  of  court 

Cal.  429;    Woodward    v.   Backus,   20  "  there   is  no  doubt  that  an  attorney 

Cal.  137;  Johnson  v,  Sweeney,  95  Cal.  may  waive  by  parol  the  service  of  a 

304;  Brady  p.  Martin,  (N.  Y.  City  Ct.  paper,   or  any  formal  requisite  in  its 

Gen.   T.)    19  Civ.    Pro.   (N.   Y.)   134;  service." 

Wager  v.  Stickle,  3  Paige  (N.  Y.)  407;  4.  Merritl  v.  Wilcox,  52  Cal.  242,  as 

Oliver  v.  Metropolitan   Nat.    Bank,  3  to  a  waiver  in  open  court  touching  the 

Penny.  (Pa.)  74;    Field  v.  Fowler,  62  production  of  evidence. 

Tex.  65.     See  also  Stonesifer  v.  Kit-  5.  Kraner  v.  Chambers,  92  Iowa  690, 

bum,  94  Cal.  33;  Robertson  v.  Williams,  holding  that  an  agreement  eommuni- 

81  Cal.   268;    People  er.  Mora,  50  Cal.  cated  by  one  party  to  the  other  through 

468;  Burnham  v.  Smith,  11  Wis.  258.  their  respective  counsel,  all  standing 

1.  Prestwood  v.  Watson,  in  Ala.  at  a  telephone,  was  an  agreement  be- 
604,  where  ihe  court  said:  "  Upon  tween  the  clients,  and  not  between 
such  agreements  or  admissions  made  counsel.  See  also  Goben  v.  Golds- 
verbally  every  court  is  necessitated  to  berry,  72  Ind.  47. 

act  daily;  the  refusal  to  recognize  and  6.  A.  B.  Dick  Co.  v.  Sherwood  Letter 
act  upon  them,  would  delay  the  trans-  File  Co.,  157  111.  332;  Hannah  v.  Bay- 
action  of  business,  and  entail  upon  lor,  27  Mo.  App.  302;  Sweeney  v.  Great 
counsel  and  parties  much  unnecessary  Falls,  etc.,  R.  Co.,  11  Mont.  530; 
labor;"  Corning  v.  Cooper,  7  Paige  Schroeder  v.  Frey,  114  N.  Y.  266;  Wat- 
(N.  Y.)  587;  Jewett  v.  Albany  City  rous  v.  McKie,  54  Tex.  65.  See  gen- 
Bank,  Clarke  (N.  Y.)  241;  Staples  v.  erally  for  rules  of  construction  of  such 
Parker,  41  Barb.  (N.  Y.)  648;  Banks  v.  instruments  the  title  Interpretation  and 
American  Tract  Soc,  4  Sandf.  Ch.  (N.  Construction^  Am.  and  Eng.  Encyc.  of 
Y.)  438.  See  also  Cook  v.  Alien,  67  N.  Law  (2d  ed.),  vol.  17,  p.  1. 
Y.  578.  But  compare  Merritt  v.  YVilcox,  7.  O'Neale  v.  Cleaveland,  3  Ncv.  485; 
52  Cal.  238  Heller  «/.  Peterson,  (N.  Y.  City  Ct. 
In  Colorado,  rule  23  of  the  District  Gen.  T.)  3  N.  Y.  Supp.  257;  Foster  v. 
Court  of  Arapahoe  county  expressly  Dickerson,  64  Vt.  260;  Mutual  L.  Ins. 
recognizes  the  validity  of  agreements  Co.  v.  Harris,  97  U.  S.  338.  See  also 
"  made  in  open  court."  Morse  r.  Brewster  v.  Manning,  6  Hun  (N.  Y.) 
Budlong,  5  Colo.  App.  147.  See  also  530;  King  v.  Elkhorn,  etc.,  Land  Trust, 
Denver,  etc.,  R.  Co.  v.  Roberts,  7  Colo.  80  Fed.  Rep.  337;  and  cases  cited  supta% 
App.  290:  Rockwell  v.  Graham,  9  Colo,  p  623,  note  1. 
36.  When  Strictly  Construed.  —  A  stipula- 

2.  Staples  v.  Parker,  41  Barb.  (N.  tion  waiving  or  relinquishing  an  im- 
Y.)  648.  portant  substantial  right  will  be  strictly 

3.  Ex  p.  Crosby,  8  Cow.  (N.  Y.)  119,  construed.  Burnham  v.  North  Chicago 
where  it  was  said  in  respect  of  service  St.  R.  Co.,  88  Fed.  Rep.  627,  a  waiver 
of    a    paper    necessary  to    an   order,  of  a  jury  trial. 
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be  adopted  which  is  most  favorable  to  the  party  in  whose  favor 
the  stipulation  was  made.1 

Seasonable  Construction.  —  A  construction  will  be  placed  upon  the 
stipulation  which  will  render  it  reasonable  and  just  to  both  parties, 
rather  than  unreasonable  or  unjust.* 

In  Favor  of  Effectiveness.  —  A  construction  will  be  avoided,  if  possi- 
ble, which  will  make  the  stipulation  frivolous  or  ineffectual.* 

The  Entire  Stipulation  Is  to  Be  Considered  and  not  an  isolated  part 
thereof.4 

Entire  Stipulation  to  Be  Given  Effect.  —  Every  clause  and  word  should 
be  given  effect  if  possible.5 

1.  Sweeney  v.  Great  Falls,  etc.,  R.  Dowden  v.  Wilson,  108  111.  263;  Mor- 
Co.,  xi  Mont.  523.  rison  v.  Hedenbeig,  138  111.  28;  Cooke 

2.  California.  —  Seale    v.    Ford,  .29  v.  Pennington,  7  S.   Car.   386;  Carter 
Cal.  108;  Reclamation  Dist.  No.  535  v.  Pub.  Co.  v.  Dennett,  11  S.  Dak.  486. 
Hamilton,  1x2  Cal.  609.  3.  McElwaine    v.    Hoscy,    135    Ind. 

Georgia.  —  Patterson   v.   Collier,    75  481,   where  the  court  said   that "  liti- 

Ga.  419;  Dixon  v.  Hawkins,  100  Ga.  7.  gants  will  not  be   presumed   to  have 

Illinois.  —  Lake  Shore,  etc.,  R.  Co.  v.  entered  imo  an   idle  compact;  "   Van 

Hessions,  150  111.  553.  Aernam  v.    Bleistein,   102  N.  Y.  359; 

Maine.  —  Hatch  c   Dennis,  10  Me.  Burroughs  v.  Garrison,  (C.  PI.  Spec. 

246.  T.)   15   Abb.   Pr.   N,   S,   (N.  Y.)   146; 

Massachusetts.  —  Hodges  v.  Pingree,  Fletcher    v.    Massachusetts    Ben.    L. 

108  Mass.  587.  Assoc,  78  Hun  (N.  Y.)  311;  Cable  v. 

Missouri.  — State  v.  Hannibal,  etc.,  Jackson,  16  Tex.  Civ.  App.  583;  Max- 
R.  Co.,  34  Mo.  App.  596;  Hannah  v.  well  v.  Jarvis,  14  Wis.  508;  McNaugh- 
Baylor,  27  Mo.  App.  302,  where  it  was  ton  v.  Thayer,  17  Wis.  296. 
said  that  M  the  court  should  be  careful  4.  California.  —  San  Francisco  v. 
not  to  '  stick  in  the  bark  '  and  strain  Fulde,  37  Cal.  354;  San  Jose  v.  Uridias, 
the  language  of  an  admission  so  as  to  37  Cal.  339;  Healdsburg  Bank  v.  Hitch- 
lead  to  a  construction  which  bears  the  cock,  76  Cal.  489;  Scarf  v.  Aldrich,  97 
impress  of  improbability  or  unreason-  Cal.  360. 

ableness,"  and    that    "the   language  Illinois.  — A.  Br  Dick   Co.  v.  Sher- 

would  be  unmistakably  clear  to  require  wood    Letter   File  Co.,    157    111.    325; 

such   a   result;"    Hall  v.   Goodnight,  Johnson  v.  Esta brook,  84  III.  77. 

138  Mo.  576;  Christy  v.  Chicago,  etc.,  Iowa.  —  Bond    v.    Home   for    Aged 

R.  Co.,  70  Mo.  App.  46.  Women,  94  Iowa  458. 

Nebraska. — Johnson  v.  English,  53  Minnesota. — Christianson  v.  Nelson, 

Neb.  534.  76  Minn.  36. 

New   York.  —  Van  Wormer  v.  Van  New    York.  —  Lewis    v.    Yagel,    77 

Wormer,  57  Hun  (N.  Y.)4g8;  Herman  Hun  (N.  Y.)  357;  People  v.  Stephens, 

v.  Michel,   36   N.   Y.   App.    Div.    129;  (Supm.  Ct.  Spec.  T.)  51   How.  Pr.  (N. 

Bates  v.  Harding,  17  N.  Y.  App.  Div.  Y.)  230;  Herman   v.   Michel,  36  N.  Y. 

609;  Laney  v.    Rochester  R.   Co.,   81  App.  Div.  129;  Dean  v.  Marschall,  90 

Hun  (N.  Y.)  348;  Woodruff  v.   Bush,  Hun  (N.   Y.)  338;    Matter  of  Metro- 

(Supm.  Ct.  Gen.  T.)8  How.  Pr.  (N.  Y.)  politan  El.  R.  Co.,  136  N.  Y.  504. 

X19.  Texas. — Taylor  v.  Brown,   8  Tex. 

Pennsylvania. — Nesbitt  v.   Turner,  Civ.  App.  261. 

155  Pa.  St.  440.  West  Virginia.  —  State  v.  Larue,  37 

Tennessee.  —  Jones     v.    Kimbro,    6  W.  Va.  832. 

Humph.  (Tenn.)  319.  United  States.  —  Second  Ward  Sav. 

Wisconsin. — McNaughtonv.  Thayer,  Bank  v.  Huron,  80  Fed.  Rep.  660;  U. 

17  Wis.  296.  S.  r.  Wong  Hong,  71  Fed.  Rep.  285. 

United  States.  —  David  Bradley  Mfg.  5.  Honlahan  v.  Sacketts  Harbor,  etc., 

Co.  v.  Eagle  Mfg.  Co.,  57  Fed.  Rep.  987.  R.  Co.,  (Supm.  Ct.  Gen.  T.)  24  How. 

See  also   A.    B.    Dick   Co.   v.  Sher-  Pr.  (N.  Y.)  155;  Yaws  v.  Jones,  (Tex. 

wood    Letter    File   Co.,    157   III.   337;  1892)   19  S.    W.    Rep.   446;  Clason  r. 

Whitehouse  v.   Halstead,   90  111.   99;  Shepherd,  10  Wis.  356. 
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Betitals  in  Stipulation.  —  Recitals  of  the  cause  and  occasion  of  the 
stipulation  are  to  be  considered.1 

Several  Instruments.  —  All  the  writings,  if  there  are  more  than  one, 
are  to  be  treated  as  parts  of  one  instrument  and  construed 
together.* 

Subject  Matter  and  Surrounding  Circumstanoes.  —  The  stipulation  is  to  be 
interpreted  with  reference  to  its  subject  matter,3  and  is  to  be  read 
and  construed  in  the  light  of  the  surrounding  circumstances,4 
including  the  state  of  the  pleadings,5  the  allegations  therein,6  the 
attitude  of  the  parties  in  respect  of  the  issues,7  and  the  statutory 
provisions  affecting  the  subject  matter.8 

Unexpressed  Purposes,  Ete.  —  But  the  construction  is  not  dependent 
on  the  secret  purposes,  motives,  or  expectations  of  one  of  the 
parties.9 

Construction  by  Parties.  —  The  construction  which  the  parties  have 
by  their  use  placed  upon  an  ambiguous  stipulation  is  entitled  to 
great  if  not  controlling  weight.10 

Construction  by  Trial  Court.  —  An  appellate  court  is  strongly  inclined 

1.  Hannah  v.  Baylor,  27  Mo.  App.         Vermont,  —  Foster  v.  Dickerson,  64 
302;  Matter  of  Rochester,  136  N.  Y.  83.     Vt.  260;  Standard  Granite  Co.  Quar- 

2.  Moulton  v.  Ellmaker,  30  Cal.  529;     ries  v.  Aikey,  67  Vt.  118. 

Stark  v.  Pierce  City  Real  Estate  Co.,         Wisconsin. — Wakeley  v.  Delaplaine, 

97  Mo.  453.  15  Wis.  554. 

3.  Welsh  v.   Blackwell,   14  N.  J.  L.         United  States.  —  Dickerson  v.  Mathe- 
344;  Haubert  v.   Ha  worth,  78  Pa.  St.  son,  57  Fed.  Rep.  524. 

81.  5.  Van  Aernam  v.  Bleistein,  102  N. 

4.  Connecticut.  —  Cum  nor    v.    Sedg-    Y.  355;  Yaws  v.  Jones,  (Tex.  1892)  19 
wick,  67  Conn.  66.  S.   W.    Rep.    445;    Supreme   Council, 

Idaho.  —  Nez  Perces  County  v.  Latah  etc.,  v.  Anderson,  61  Tex.  300;  Canada 

County,  2  Idaho  1131.  Settlers   L.   &   T.   Co.  v.   Murray,  20 

Illinois.  —  Lake  Shore,  etc.,  R.  Co.  Wash.  656. 

v.  Hessions,   150  111.  553;  Harding  v.  6.  Chase  v.  Miller,  41  Pa.  St.  416; 

Harding,  180  111.  503;  A.  B.  Dick  Co.  Atlantic  Mat.  Bank  v.  Franklin,  55  N. 

v.  Sherwood  Letter  File  Co.,  157  111.  Y.  235. 

332.  7.  Yaws  v.  Jones,  (Tex.  1892)  19  S. 

Indiana.  —  Wheat    v.   Ragsdale,   27  W.  Rep.  446. 

Ind.  191.  8.  Rolfe  v.  Burlington,  etc.,  R.  Co., 

Missouri.  —  Hall  v.  Goodnight,   138  39  Minn.  398. 

Mo.   576;  Hannah  v.   Baylor,  27  Mo.  9.  Ex  p.  Hayes,  92  Ala.   120;  Wat- 

App.  302;  Christy  v.  Chicago,  etc.,  R.  rous  v.  McKie,  54  Tex.  72. 

Co.,  70  Mo.  App.  46;  Camp  v.  Schuster,  10.  Donner  v.  Palmer,  51  Cal.  629; 

51   Mo.  App.  406;  State  v.   Hannibal,  Lawyers'   Co-operative    Pub.    Co.    v. 

etc.,  R.  Co.,  34  Mo.  App.  596.  Bennett,  34  Fla.  308;  Lake  Shore,  etc., 

New  York.  —  Deyo  v.  Morss,  144  N.  R.  Co.  v.  Hessions,  150  111.  552;  Lyon 

Y.  216;  Schroeder  v.  Frey,  60  Hun  (N.  v.  Hammond,  etc.,  R.  Co.,  167  111.  527; 

Y.)  58;  Matter  of  Rochester,  136  N.  Y.  Adams  v.  Davis,  109  Ind.  21 ;  Bond  v. 

83;  Rigg?  v.  Commercial  Mut.  Ins.  Co.,  Home  for  Aged  Women,  94  Iowa  458; 

125  N.  Y.  7;  Schroeder  v.  Frey,  114  N.  Saffold  v.  Home,  72  Miss.  470;   Hall 

Y.  266;  Hine  v.  New  York  El.  R.  Co.,  v.    Goodnight,    138    Mo.    576;    Klein- 

149   N.  Y.   155;   Carr  v.  Hills   Archi-  schmidt  v.  Morse,  1  Mont.  104;  State 

medean   Lawn    Mower  Co.,    12   Daly  v.   Pacific  Guano  Co.,  28  S.  Car.  69. 

(N.  Y.)  332.  See  also  People  v.  Holden,  28  Cal.  123; 

Oregon.  —  Small    v.    Lutz,    (Oregon  Douglas  v.  Kansas  City,  147  Mo.  44°; 

1899)  58  Pac.  Rep.  80.  Lowrie  v.  Verner,  3  Watts  (Pa.)  3l8*. 

Texas.  —  Watrous     v.     McKie,    54  Cox  v.  Giddings,  9  Tex.  47;  Carley  v. 

Tex.  65,  Parton,  75  Tex.  98. 
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Construction  of  Stipulations.  STIPULA  TIONS.  General  Bales. 

to  adopt  the  construction  placed  upon  a  doubtful  stipulation  by 
the  trial  court.1 

Good  Faith.  —  The  court  will  strive  to  avoid  a  construction  which 
would  make  the  stipulation  deceptive  or  misleading,*  and  will 
seek  an  interpretation  which  is  consonant  with  good  faith  and 
honest  purpose  on  the  part  of  the  attorneys.8 

Understanding  of  One  Party  Presumptively  Known  to  the  Other.  —  Where  the 
language  of  one  party  may  be  understood  in  more  senses  than 
one,  it  is  to  be  interpreted  in  the  sense  in  which  he  had  reason  to 
suppose  it  was  understood  by  the  other  party.4 

Meaning  of  Words  and  Phrases.  —  Words  or  phrases  are  to  be  given 
their  ordinary  and  popular  meaning  if  the  context  does  not  show 
that  they  are  used  in  a  peculiar  sense.5  Technical  words  and 
phrases  are  to  be  given  their  technical  meaning6  unless  they  were 
evidently  used  in  a  different  sense.7  And  words  or  phrases  used 
with  reference  to  extrinsic  facts  or  circumstances  are  to  be  con- 
strued secundum  subjectam  materiam.* 

Grammatical  Inaccuracies.  —  Strict  grammatical  construction  cannot 
override  the  manifest  intention  of  the  parties.9 

Expressio  Unins  Est  Exclusio  Alterins.  —  The  principle  that  the  express 

1.  Supreme  Council,  etc.,  v.  Ander-  plead  in  ten  days"  did  not  cover  a 
son,  6 1  Tex.  300;  Cox  v.  Giddings,  9  special  demurrer;  Steele  v.  Moss,  69 
Tex.  47;  Foster  v.  Dickerson,  64  Vt.  Wis.  496,  where  a  stipulation  extend- 
233;  Standard  Granite  Co.  Quarries  v,  ing  the  time  for  the  defendant  "  to 
Aikey,  67  Vt.  116.  See  also  Cooke  v.  serve  and  file  his  answer"  was  held, 
Pennington,  7  S.  Car.  386;  Carley  in  view  of  various  decisions  of  the  su- 
v.  Parton,  75  Tex.  102;  Elliott  v.  Rosen*  preme  court  of  the  state,  to  give  the 
berg,  17  Mo.  App.  669.  right  to  demur  within  the  time  limited; 

2.  Van  Aernam  v.  Bleistien,  102  N.  Valentine  v.  Central  Nat.  Bank, 
Y.  359;  Citizens'  Bank  v.  Farwell,  56  (Supm.  Ci.  Spec.  T.)  10  Abb.  N.  Cas. 
Fed.  Rep.  570,  where  the  court  said  (N.  Y.)  188,  where  a  stipulation  to  re- 
that  counsel  "  of  course  did  not  intend  turn  certain  deposits  in  case  of  "  final 
to  mislead  or  deceive  the  court,  though  judgment"  in  favor  of  one  of  the 
if  their  present  contention  should  be  parties  was  applied  to  such  judgment, 
sustained  their  action  would  have  pre-  though  an  appeal  had  been  taken  and 
cisely  that  result."  was  pending. 

3.  Keator  v.  Colorado  Coal,  etc.,  7,  Wilkins  v.  Hukill,  115  Mich.  594, 
Development  Co.,  3  Colo.  App.  191;  where  a  stipulation  referring  to  the 
Valentine  v.  Central  Nal.  Bank.  (Supm.  "  heirs  "  of  an  estate  was  confined  by 
Ct.  Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  construction  to  legatees  who  were 
191;  Welsh  v.   Black  well,  14  N.J.  L.  parties  to  the  stipulation. 

345.  8.  Hodges  r.  Pingree,  108  Mass.  586. 

4.  Kieinschmidt  v.  Morse,  1  Mont.  9.  "  If  it  did,  and  the  rights  of  men 
104;  Welsh  v.  Blackwell,  14  N.  J.  L.  depended  on  the  accurate  use  of  Mur- 
345.  See  also  Rapp  v.  Spring  Valley  ray's  grammar,  it  is  to  be  feared  that 
Gold  Co.,  74  Cal.  534;  Vandykes.  Weil,  some  of  our  professional  brethren 
18  Wis.  277.  would  often  ruin  their  clients."     Saf- 

5.  Matter  of  McCusker,  (Supm.  Ct.  fold  v.  Home,  72  Miss.  470,  where  an 
Spec.  T.)  23  Misc.  (N.  Y.)  446;  Hau-  agreement %f  that  any  and  all  testimony 
bert  v.  Haworth,  78  Pa.  St.  78.  See  taken  in "  another  pending  cause 
also  Seale  v.  Ford,  2gCal.  104;  Hodges  "  may  be  used  in  this  "  was  construed 
v.  Pingree,  108  Mass.  585.  to  authorize  the   use  of  a  deposition 

6.  Welsh  v.  Blackwell,  14  N.  J.  L.  taken  in  that  cause  after  the  making 
344,   holding  that    a  stipulation  "  to  of  the  agreement. 
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mention  of  one  thing  implies  the  exclusion  of  another  is  occa- 
sionally utilized.1 

Facts  Control  Legal  Conclusion.  —  The  admission  of  specific  facts 
nullifies  a  reservation  denying  their  legal  effect.* 

Implied  Term*  and  Qualifications.  —  When  the  language  is  plain  and 
free  from  ambiguity  the  understanding  of  the  parties  must  be 
ascertained  from  its  terms,3  and  then  whatever  those  terms  fairly 
imply  will  be  deemed  embraced  within  it.4  But  the  courts  are 
strongly  disinclined  to  import  into  an  unqualified  stipulation 
reservations  or  qualifications  which  might  readily  have  been 
inserted  by  the  parties  if  such  had  been  their  intention.5 

2.  Construction  of  Particular  Stipulations.  —  Stipulations  in 
various  proceedings  and  the  application  to  them  of  the  general 
rules  of  construction  laid  down  in  the  last  subsection  have 
been  considered  in  preceding  parts  of  this  article.6 

3.  Province  of  Court  and  Jury.  —  The  construction  of  an  unam- 
biguous written  stipulation  is  a  question  of  law  for  the  court, 
not  one  of  fact  for  the  jury.7  But  the  purport  and  intent  of  oral 
admissions  is  sometimes  a  question  for  the  jury.8 

4.  Parol  Evidence  to  Explain  or  Vary  Written  Stipulations.  — 
Where  there  is  no  ambiguity  in  a  written  stipulation  parol  evi- 
dence is  inadmissible  to  control  or  explain  its  meaning.9  But 
proof  of  an  agreement  not  inconsistent  with  the  terms  of  the 
writing  may  be  made  by  parol  evidence.10 

1.  Stale  Nat.  Bank  v.  Bennett,  8  Ind.  that  the  force  of  a  stipulation  without 
App.  679;  Borland  v.  Chicago,  etc.,  R.  words  of  limitation  is  not  confined  to 
Co.,  78  Iowa  94;  Pioneer  Sav.,  etc  ,  the  trial  in  which  it  is  made,  but  is 
Co.  v.  St.  Paul  F.  &  tVf .  Ins.  Co.,  68  available  upon  a  new  trial  after  a  mis- 
Minn.  170;  While  v.  McFarlin,  77  Tex.  trial  or  reversal  and  remand.  See  Cox 
598;  Woodbury  v.  Morton,  (Supm.  Ct.  v.  New  York  Cent.,  etc.,  R.  Co.,  63  N. 
Gen.  T.)  44  How.  Pr.  (N.  Y.)  56;  U.  S.  Y.  414;  Lennon  v.  Smith,  (C.  PI.  Spec, 
t.  Wong  Hong,  71  Fed.  Rep.  283  See  T.)  22  Civ.  Pro.  (N.  Y.)  22;  Farmers' 
also  cases  cited  supra,  p.  624,  note  10.  Trust,  etc.,  Bank  v.  Ketch um,  4  Mc- 
Compare  A.  B.  Dick  Co.  v.  Sherwood  Lean(U.  S.)  120,  and  supra,  p.  627,  as  to 
Letter  File  Co.,  157  111.  325.  stipulations  concerning  the  evidence. 

2.  Haight  v.  Green,  19  Cal.  113.  Stipulations  waiving  a  trial  by  jury  are, 
8.  Schroeder  v.  Frey,  114  N.  Y.  266.  however,  usually  construed  differently; 
"  Where  an  intent  plainly  appears,     see  supra,  p.  631. 

another  and  a  different  one  cannot  be  6.  See  supra ,  Validity  in  Respect  of 

implied."     Little  v.  Jacks,  68  Cal.  347.  Subject-matter,  pp.  607-645,  where  divers 

4.  Schroeder  v.  Frey,  114  N.  Y.  266.  stipulations  are  construed  in  the  text 

5.  People  v.  Grundell,  75  Cal.  301;  or  notes. 

Caledonian   F.   Ins.  Co.  v.  Traub,  86  7.  Blankinship    v.    Oklahoma    City 

Md.  86;  Lanahan  v.   Heaver,  77  Md.  Light,  etc.,  Co.,  4  Okla.  242. 

611;  Hammontiee  v.   Huber,    39   Mo.  8.  Central   Branch    Union   Pac.   R. 

App.  326;  Brown  v.  Sprague,  5  Den.  Co.  v.  Shoup,  28  Kan.  394,  cited  supra, 

(N.   Y.)    545;    Honlahan   v.   Sackett's  p.  626,  note  4. 

Harbor,  etc.,  R.  Co.,  (Supm.  Ct.  Gen.  9.  Hannah  v.  Baylor,  27  Mo.  App. 

T.)  24  How.   Pr.  (N.  Y.)  155;  Cox  v.  312;  Schroeder  v.  Frey,  60  Hun  (N.  Y.) 

New  York  Cent.,  etc.,  R.  Co.,  63  N.  Y.  58;  Mussey  v.  Bates,  60  Vt.  271.     See 

414;  Yaws  v.  Jones,  (Tex.  1892)  19  S.  also  Watrous  v.  McKie,  54  Tex.  65. 

W.   Rep.  443;    Noonan    v.   Orton,   22  10.  Bonney  v.  Morrill,  57  Me.  368; 

Wis.  84.  Letcher  v.  Letcher,  50  Mo.  137.     See 

Applying  the  Bale  it  is  frequently  held  also  Vandyke  v.  Weil,  18  Wis.  277. 
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V.  Eeptjdiation  ob  Withdrawal  of  Stipulations.  —  A  valid 

stipulation  cannot,  as  a  general  rule,  be  repudiated  or  withdrawn 
without  the  consent  of  the  court  *  or  of  both  parties.9  But  where 
the  consideration  has  failed  3  or  the  circumstances  are  such  that  the 
court  would  grant  a  motion  to  set  it  aside,  a  party  may  withdraw 
from  his  agreement,4  in  which  case  it  is  reasonable  and  customary 
that  notice  should  be  given  to  the  other  party  of  the  intention  to 
recede  from  the  stipulation.5  A  stipulation  may  be  rescinded  by 
the  mutual  consent  of  the  parties.6 

VI  Belief  from  Stipulations  —  1.  Power  and  Discretion  of 
Court.  —  Agreements  and  stipulations  made  between  the  parties 
to  a  pending  action  and  relating  to  its  prosecution  or  discontinu- 
ance are  regarded  as  specially  within  the  supervision  and  control 
of  the  court,7  —  unless  the  agreement  has  been  executed,  the  suit 
disposed  of,  and  the  term  of  court  expired,8  —  and  may  be  set 
aside  or  disregarded  in  the  discretion  of  the  court  for  good  cause.9 

2.  Grounds  for  Belief — a.  Some  Good  Cause  Necessary. — 
The  court  will  enforce  valid  stipulations  unless  some  good  cause 
be  shown  for  declining  to  do  so,10  especially  where  the  stipulation 

1.  Prestwood  v.  Watson,  in  Ala.  Nuys  v.  Titsworth,  57  Hun  (N.  Y.)  5; 
608;  Montgomery  v.  Givban,  24  Ala.  Chase  v.  Defendorf,  128  N.  Y.653;  Mc- 
568;  Harris  v.  McArthur,  90  Ga.  216;  Clure  v.  Sheek,  68  Tex.  426;  Porter  v. 
Johnson  v.  Wright,  19  Ga.  509;  Herbst  Holt,  73  Tex.  449;  Fayston  v.  Rich- 
v.  Vacuum  Oil  Co.,   68  Hun  (N.  Y.)  mond,  25  Vt.  446. 

222;  People  v.  Rathbun,  21  Wend.  (N.  8.  Blanchard  v.  Ferdinand,  132  Mass. 

Y.)  509;  Ish  v.  Crane,  13  Ohio  St.  574;  389. 

Seelyz/.  Cole,  Wright  (Ohio)  681;  Shisler  9.  Richardson    v.    Musser,   54  Cal. 

v.  Keavy,  75  Pa.  St.  79;  Brown  v.  Pech-  196,  where  the  court  said:  "  There  can 

man,  55  S.  Car.  555;  (Commercial  Bank  be  no  doubt  of  the  power  of  the  trial 

v.  Clark,  28  Vt.  327;  Ballard   v.  Mc-  court  to  relieve  a  party  from  the  effects 

Cluskey,  52  Fed.  Rep.  677;  Davies  v.  of  a  stipulation  which  admits  as  a  fact 

Burton,  4  C.  &  P.  166,  19  E.  C.  L.  324.  that  which   is  not  true."     Welsh  v. 

2.  Aurrecoechea  v.  Bangs,  no  U.  S.  Noyes,  10  Colo.  133;  Keens  v.  Robert- 
217;  Stevenson  v.  Felton,  99  N.  Car.  58;  son,  46  Neb.  837;  Becker  v.  Lam  on  t, 
State  v.  McLean,  121  N.  Car.  589;  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 
Brown  v.  Pechman,  55  S.  Car.  555.  Y.)  23;  Tauziede  v.  jumel,  138  N.  Y. 

8.  Raymond  v.   McMullen,  90  Cal.  431;  Higgins  v.  Starin,  39  N.  Y.  App. 

122.  Div.  534;  Hancock  v.  Winans,  20  Tex. 

4.  Perry  v.  Simpson  Waterproof  Mfg.  320:  McClure  v.  Sheek,  68  Tex.  426; 
Co.,  40  Conn.  313;  Richards  v.  Lake  Cullers  v.  Piatt,  81  Tex.  258;  Burnham 
Shore,  etc.,  R.  Co ,  25  111.  App.  344;  Hays  v.  North  Chicago  St.  R.  Co.,  88  Fed. 
v.  Hynds,  28  Ind.  531;  Powell  v.  Turner,  Rep.  630.  See  also  Casey  v.  Leslie,  12 
139  Mass.  97;  Beaumont  Pasture  Co.  N.  Y.  App.  Div.  39;  Holley  v.  Young, 
v.  Preston.  65  Tex.  448.  68  Me.  215;  and  the  following  subscc- 

5.  Harvey  v.  Thorpe,  28  Ala.  250;  tions,  together  with  cases  cited  in  the 
Willis  v.  Atlantic,  etc.,  R.  Co.,  119  N.  notes  infra,  VIII.  2.  Review  of  Exercise 
Car.  718;  Ish  v.  Crane,  13  Ohio  St.  574;  of  Discretion. 

Beaumont  Pasture  Co.  v.  Preston,  65  The  discretion  to  relieve  a  party  from 

Tex.  44S.    See  also  Wooters  v.  Kauff-  the    consequences    of    a    stipulation 

man,  67  Tex.  488;  Lee  v.  Wharton,  n  should  "  be  exercised   sparingly  and 

T*x.  61.  cautiously."      Prestwood   v.   Watson, 

6.  People  v.  Holden,  28  Cal.  123.  in  Ala.  608, 

7.  May  v.  State,  90  Ga.  800;  Gerdtzen  Mandamus  will  not  be  granted  by  way 
v.  Cockrell,  52  Minn.  501;  Galhreath  of  controlling    the  discretion   of    the 
v.  Rogers,  30  Mo.  App.  401;  Barry  v.  court.    Ex  p.  Hayes,  92  Ala.  120. 
Mutual  L.  Ins.  Co.,  53  N.  Y.  536;  Van  10.  Alabama.— Prestwood  v.  Watson, 
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Grounds  for  Bolitt 


has  been  acted  upon  so  that  the  parties  cannot  be  placed  in 
statu  quo.1 

b.  Fraud,  Undue  Influence,  Collusion,  or  Mistake  — 

fraud,  Undue  Influence,  or  Collusion.  —  Where  a  stipulation  has  been 
obtained  by  fraud,9  undue  influence,8  or  collusion  between  the 
attorneys,4  it  is  conceded  to  be  good  ground  for  relief  from  the 
stipulation.9 
Mistake.  —  While  a  clear  case6  of  mistake  of  fact7  as  to  a 

in  Ala.  604;  Saltmarsh  v.  Bower,  34    v.  Starr,  7  Hun  (N.  YJ422;  Slave n  v. 
Ala.  613.  Germain,  64  Hun  (N.  Y.)  509;  Williams 

Georgia.  —  Caldwell  v.  Mc Williams,  v.  Lindblom,  143  N.  Y.  675;  Continental 
65  Ga.  99.  Ins.  Co.  v.  Delpeuch,  82  Pa.  St.  225; 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Porter  v.  Holt,  73  Tex.  447;  McNeill 
Hintz,  132  111.  265;  McKinley  v.  Wil-  v.  Andes,  40  Fed.  Rep.  46.  See  also 
mington  Star  Min.  Co.,  7  111.  App.  386.     Davies  v.  Burton,  4  C.  &  P.  166,  19  E. 

Iowa.  —  Van  Horn  v.  Burlington, 
etc.,  R.  Co.,  69  Iowa  239;  Vail  v.  Stone, 
13  Iowa  284. 

Kansas.  —  Southern  Kansas  R.  Co. 
v.  Pavey,  57  Kan.  521. 

Louisiana.  —  Municipality  No.  2  v. 
Orleans  Cotton  Press,  18  La.  122. 

Massachusetts.  —  Thompson  v.  King, 
173  Mass.  443. 

Missouri.  —  St.   Joseph   v.    Hax,   55 


C.  L.  324. 

9.  See  Ex  p.  Hayes,  92  Ala.  122; 
Southern  Kansas  R.  Co.  v.  Pavey,  57 
Kan.  521;  Municipality  No.  2  v.  Orleans 
Cotton  Press,  18  La.  247;  Powell  v. 
Turner,  139  Mass.  97;  Wells  v.  Pen- 
field,  70  Minn.  66;  Wells  v.  Jackson 
Iron  Mfg.  Co.,  48  N.  H.  491;  Kley  v. 
Healy,  149  N.  Y.  346. 

8.  Hill  v.  Hermans,  59  N.  Y.  396,  a 


Mo.  App.  295;  Galbreath  v.  Rogers,  30    stipulation   for  dismissal  of  an  appeal. 


Mo.  App.  401;  Franklin  v.  National 
Ins.  Co.,  43  Mo.  491. 

Nebraska.  —  McCann  v.  McLennan, 
2  Neb.  286,  3  Neb.  25. 

New  Hampshire.  —  Alton  v.  Gilman- 
ton,  2  N.  H.  520. 

New  York.  —  Avery  v.  Avery,(Supm. 
Ct.  Spec.  T.)  5  Misc.  (N.  Y.)  75;  Conner 
v.  Belden,  8  Daly  (N.  Y.)  257;  Keogh 
v.  Main,  52  N.  Y.  Super.  Ct.  160;  Mc- 
Bratney  v.  Rome,  etc.,  R.  Co.,  87  N. 
Y.  467;  Milbank  v.  Jones,  60  N.  Y. 
Supsr.  Ct.  259;  Owen  v.  Cawley,  36  N. 
Y.  600;  Becker  v.  Lamont,  (Supm.  Ct. 


4.  Saleski  v.  Boyd,  32  Ark.  74;  Seaver 
v.  Moore,  1  Hun  (N.  Y.)  305.  See  also 
Ex  p.  Hayes,  92  Ala.  122;  Wells  v. 
Penfield,  70  Minn.  66.  Compare  Bing- 
ham v.  Winona  County,  6  Minn.  136, 
where  the  court  thought  it  "  extremely 
questionable  whether  the  relief  asked 
would  be  granted  without  showing  the 
insolvency  of  the  attorney." 

5.  See  the  preceding  notes. 

6.  Mistake  Not  Clearly  Shown.  — A 
stipulation  will  not  be  set  aside  on  the 
ground  of  mistake  where  the  evidence 
touching  the  mistake  is  doubtful  and 


Spec.  T.)  13  How.  Pr.(N.  Y.)  25,  where    conflicting.      Robinson   v.   Bobb,   139 


it  was  said  that  "  the  court,  however, 
only  interferes  on  motion,  in  a  plain 
case,  and  where  the  facts  upon  which 
the  matter  is  to  be  determined  are  not 
left  in  doubt." 

Ohio.  —  Seely  v.  Cole,  Wright  (Ohio) 
682. 

South  Carolina.  —  Daniel  7'.  Ray, 
1  Hill  L.  (S.  Car.)  32. 


Mo.   346,   citing  Charles  v.  Miller,   36 
Ala.  141. 

7.  A  Mistake  of  Law  is  not  ordinarily, 
or  at  least  not  always,  regarded  as  a 
sufficient  ground  for  relief.  Ex  p. 
Hayes,  92  Ala.  120,  a  case  of  an  alleged 
mistake  as  to  the  leeal  bearing  of  a 
fact  admitted  by  stipulation;  Mont- 
gomery v.  Ellis,  (Supm.  Ct.  Spec.  T.) 


Texas.  —  Hancock    v.    Winans,    20    6  How.   Pr.  (N.  Y.)  326,  a  case  of  a 


Tex.  324. 

Wisconsin.  —  Sullivan  v.  Bruhling, 
70  Wis.  388. 

United  States. —  Farmers*  Trust,  etc., 
Bank  v.  Ketchum,  4  McLean  (U.  S.) 
120. 

1.  Johnson  v.  Wright,   19  Ga.    512; 


judgment  rendered  pursuant  to  an 
agreement  of  compromise,  in  both  of 
which  cases  relief  was  refused.  But 
compare  the  following  cases  where  relief 
was  granted:  Ward  *.  Clay,  82  Cal. 
502,  which  was  a  cause  of  a  mistake  as 
to  the  legal  effect  of  the  stipulation, 


Ives  v.  Ives,  80  Hun  (N.  Y.)  136;  Palen     the  California  Code  Civ.  Pro.,  §  473, 
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material  matter1  will  entitle  a  party  to  relief,9  he  must  be  free 
from  negligence ; 3  and  where  the  opposite  party  has  been  induced 
by  the  stipulation  to  alter  his  condition,  it  is  doubtful  if  a  mistake 
can  be  relieved  against.* 

c.  Prejudice  Resulting  from  Inadvertence,  Improvi- 
dence, Etc.  —  It  has  been  held  that  though  there  be.  no  fraud 
or  mistake,  the  court  has  a  wide  discretion  to  relieve  a  party  from 
a  stipulation  inadvertently,  unadvisedly,  or  improvidently  entered 
into  which  will  work  to  his'-prejudice,  if  both  parties  can  be  re- 
stored to  the  same  condition  as  when  the  agreement  was  made.5 

authorizing  ibe  court  to  grant  relief  United  States, — The  Hiram,  I  Wheat. 

from  a  *'  proceeding  "  "  by  correcting  (U.  S.)  440. 

a  mistake  in  the  name  of  a  party  or  a  England, — Furnivalv.  Bogle,  4R11SS. 

mistake  in  any  other  respect; "  Botts  142. 

v.  Martin,  44  Tex.  91,  which  appears  8.  Rogers  v.   Greenwood,   14  Minn. 

to  have  been  a  case  of  mistake  of  law.  333,  holding  that  a  party  could  not  be 

1.  Harmless  Mistake. —  Relief  from  a  relieved  from  a  stipulation  dismissing 
stipulation  will  not  be  granted  on  ac-  :he  action,  on  account  of  a  mistake 
count  of  a  mistake  as  10  a  fact  which  which  could  have  been  avoided  by 
did  not  change  the  legal  rights  of  the  ordinary  care  and  attention.  Mutual 
parties.  Chapman  v.  Coats,  26  Iowa  Security  Ins.  Co.  v.  Drummond, 
288.  (Supm.  Ct.  Spec.  T.)  3  Code  Rep.  (N. 

2.  Alabama.  —  Harvey  v.  Thorpe,  28  Y.)  143;  Page  v.  Brewster,  54  N.  H. 
Ala.  250.  184.     See  also  Morgan  v.  Davenport, 

California.  —  Richardson  v.  Musser,  60  Tex.  230;  Van  Horn  v.  Burlington, 

54  Cal.  196;  Noriega  v.  Knight,  20  Cal.  etc.,  R.  Co.,  69  Iowa  239. 

172,   where   an  order  vacating  a  dis-  4.  Rogers  v.  Greenwood,   14  Minn, 

missal  of  appeal  obtained  upon  a  stip-  333.     See  also  Page  v.  Brewster,  54  N. 

ulation  signed  by  opposite  counsel  in  H.  188. 

ignorance  of    the    dismissal    was  set  5.  In  Hancock  v.  Winans,  20  Tex. 

aside,  since  it  was  "  evident    *    *    *  324,  the  court  remarked  that  siipula- 

that  the  stipulation  would  never  have  tions  may  be  set  aside  "when  to  en  force 

been    signed     had    these    facts    been  them    would    work    inconvenience  or 

known;     Bonds  v.   Hickman,  29  Cal.  injustice." 

460.  In  McClure  v.  Sheek,  68  Tex.  426,  it 

New  Hampshire.  —  Wells  v.  Jackson  was  said  that  stipulations  "  may  be 
Iron  Mfg.  Co.,  48  N.  II .  491,  a  case  of  set  aside  by  the  court  in  the  exercise  of 
newly  discovered  evidence  justifying  a  sound  discretion  when  their  en  force- 
relief  from  a  stipulation  admitting  ment  would  result  in  serious  injury 
facts.  to  one  of  the  parties   and   the  other 

New    York.  —  Becker    v.    Lamont,  [party]  would  not  be  prejudiced  by  its 

(Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  being  set  aside."     Quoted  and  followed 

Y.)  23,   a  case  of  mistake  of  fact  and  in  Keens  v.    Robertson,  46  Neb.  837. 

of  law.  To  the  same  effect  see: 

Ohio. —  Ish   v.   Crane,    13   Ohio  St.  Arkansas.  —  Saleski    v.    Boyd,    32 

579;  Garrett  v.  Hanshue,  53  Ohio  St.  Ark.  74. 

495.  California.  —  People    v.    Burns,    78 

Rhode  Island.  —  Wilbur?.  Wilbur,  18  Cal.  647;  Rapp  v.  Spring  Valley  Gold 

R.  I.  654.  Co.,  74  Cal.  532. 

Texas.—  Beaumont  Pasture  Co.  v.  Illinois.  —  Sullivan  v.  Eddy,  154  111. 

Preston,    65    Tex.    448;    Freeman    v.  199. 

Preston,  (Tex.  Civ.  A  pp.  1895)  29  S.  W.  New  Jersey.  —  Howe  v.  Lawrence,  22 

Rep.  495;  Potter  v.  Holt,  73  Tex.  447;  N.  J.  L.  99. 

Botts  v.  Martin,  44  Tex.  91.  New     York. — Becker    v.    Lamont, 

Washington.  —  Levy    v.  Sheehan,  3  (Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N. 

Wash.  423.  Y.)  26;  First  Soc.  v.  Rathbun,  5  N.  Y. 

Wisconsin.  —  Wells  v.  American  Ex-  Wkly.   Dig.   53;    Barry  v.   Mutual  L. 

press  Co.,  49  Wis.  224.  Ins.   Co.,   53    N.   Y.   536;    Higgins  v. 
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But  the  party  seeking  relief  must  show  equitable  grounds  there- 
for,1 and  in  some  cases  it  has  been  declared  that  a  stipulation 
having  the  force  of  a  contract  will  not  be  set  aside  except  upon 
grounds  that  would  call  for  annulment  of  any  other  contract.* 

d.  Stipulation  Unauthorized.  —  A  stipulation  by  an  attor- 
ney within  the  scope  of  his  implied  powers  will  not  be  vacated 
merely  because  he  had  no  specific  authority  for  making  it.3  But 
appropriate  relief  will  be  given  against  a  stipulation  made  by  an 
attorney  not  authorized  to  represent  the  party  4  or  a  stipulation 
by  an  attorney  not  within  his  implied  authority  nor  expressly 
authorized.5     And  a  stipulation  made  by  the  client  in  respect  of 

Starin,  39  N.  Y.  App.  Div.  533;  Van  circumstances  seem  to  justify  it,  we 

Nuys  v.  Titsworlh,  57   Hun  (N.  Y.)  5,  think  that  a  liberal  discretion  should 

where  a  party  was  relieved  from  his  be  exercised  by  the  trial  court  in  allow- 

agreement  of  compromise;    Sperb   v.  ing  either  party  to  withdraw  from  such 

Metropolitan    EL    R.  Co.,  (Supm.  Ct.  a  waiver,  and  to  claim  his  right  under 

Gen.  T.)  10  N.  Y.  Supp.  865  (affirmed  the  constitution."     See  also  Ferrea  v. 

without  opinion  123  N.  Y.  659 J,  where  Chabot,  121  Cal.  233;  Levy  v.  Sheehan, 

the  court  said   I  hat   the  right  of   the  3  Wash.  420;  Brown  v.  Cohn,  88  Wis. 

party  to  be  relieved  "  does  not  depend  627.     But  neither  party  is  entitled  as 

upon  the  strict  rules  of  law;"  Dryer  v.  of    absolute    right    to    withdraw    the 

Brown,  (Supm.   Ct.  Spec.  T.)  24  Abb.  waiver.    Thompson  v.  King,  173  Mass. 

N.  Cas.  (N.  Y.)  59,  144.  439;  McClellan  v.  State,  121  Ala.  18. 

Pennsylvania.  —  Nesbitt    v.   Turner,  1.  Keogh  v.   Main,  52  N.  Y.  Super. 

155  Pa.  St.  429.  Ct.  160.     See  also  supra,  p.  662. 

Tennessee.  —  Gates    v.    Brinkley,  4  8.  Bingham    v.  Winona   County,   6 

Lea  (Tenu.)  716.  Minn.  136.     See  also  Keogh  v.  Main, 

Texas.  —  Paschall  v.  Penry,  82  Tex.  52  N.  Y.  Super.  Cl.  160. 

673.  8.  Matter  of   Heath,   83   Iowa  215; 

Wisconsin.  —  Lynch    r.    State,    15  Bray  v.  Doheny,  39  Minn.  355;  Palen 

Wis.  38.  v.  Starr,  7  Hun  (N.  Y.)  422;  Tiffany  v. 

United  States.  —  Uhle   v.    Burnham,  Lord,  (Supm.  Ct.  Gen.  T.)  40  How.  Pr. 

44  Fed.   Rep.  729;  Hurt  v.   Hollings-  (N.  Y.)  481;  Walker  v.  Rogan,  1  Wis. 

worth,  100  U.  S.  103.  597;    Farmers'    Trust,   etc.,    Bank   v. 

England.  —  Furnival    v.    Bogle,    4  Ketchum,  4  McLean  (U.  S.)  120.     See 

Russ.  149.  also  Ramsland  v.  Roste,  66  Minn.  129; 

"  The  agreement  should  not  be  set  Williams  v.  Tracey,  95  Pa.  St.  308. 
aside  at  the  instance  of  either  party.  As  an  Exeroise  of  Discretion,  however, 
when  the  party  invoking  such  action  the  court  may  properly  disregard  a 
has  obtained  an  advantage  under  it  or  stipulation  made  by  an  attorney  con- 
when  its  withdrawal  will  place  the  op-  trary  to  his  client's  wishes  and  preju- 
posite  party  in  worse  position  than  if  dicial  to  the  client's  interest.  McClure 
it  had  never  been  made."  Porter  v.  v.  Sheek,  68  Tex.  426. 
Holt,  73  Tex.  449.  4.  Read  v.   Patterson,  44  N.  J.  Eq. 

Changed  Conditions  may  afford  good  211;  Freeman  v.   Preston,  (Tex.  Civ. 

ground   for  exeicising  a  discretion  to  App.  1895)  29  S.  W.  Rep.  495. 

relieve     him     from     his     stipulation.  5.  Dalton  v.   West  End  St.   R.  Co., 

Randall    v.   Bjrk  Tp.,  n  S.  Oak.  40;  159  Mass.  221;  Baron  c  Cohen,  (Supm. 

Brown  v.  Cohn,  88  Wis.  627.     See  also  Ct.  Gen.  T.)  62  How.  Pr.  (N.  Y.)  367; 

Kendall  v.  Garnsau,  55  Neb.  408.  Herbert  v.  Lawrence,  (C.  PL  Spec.  T.) 

Withdrawal  of  Waiver  of  Jury  Trial. —  21  Civ.   Pro.  (N.   Y.)  336;    Quinn   v. 

In   Burnham   v.  North  Chicago  St.  R.  Lloyd,  (N.  Y.   Super.  Ct.  Spec.  T.)  36 

Co.,  88  Fed.  Rep.  627,  the  court  said  How.   Pr.  (N.  Y.)  378;  People  v.  New 

44  A   change   in   the   court  or    in    the  York,  (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr. 

counsel    might    very   well    furnish   a  (N.  Y.)  74,    where  the  court  said  that 

good   reason   for  allowing  the  waiver  "  the  rule  confining  relief  to  the  client 

[of  a  jury  trial]  to  be  withdrawn,  and  only  to  cases  of  the  insolvency  of  the 

where  upon  a  proper  application  the  attorney  has  nearly,  if  not  entirely,  be- 
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a  matter  within  the  exclusive  authority  of  his  attorney  *  may  be 
vacated  on  application  of  the  latter.9 

e.  Application  for   Relief  and   Hearing  Thereon  — 

Motion  and  Affidavits.  —  In  order  to  obtain  relief  against  a  stipulation 
the  regular  course  is  not  simply  to  ignore  or  attempt  to  evade  it,3 
but  to  make  a  seasonable  4  and  affirmative  application  by  formal 
motion5  to  the  proper  court,6  on  notice,1  and  supported  by 
affidavit,8  for  its  withdrawal  or  revocation;  though  frequently 

come  obsolete,  and  the  rule  adopted  to         Texas.  —  Bolts  v.   Martin,   44  Tex. 

give  relief  to  the  party  where  the  act  91;  Cullers  v.  Piatt,  81  Tex.  258. 

was  unauthorized."     See  also  Luzerne         Vermont.  —  Fayston    v.    Richmond, 

Bldg.,  etc.,  Assoc,  v.  People's  Bank,  25  Vt.  446. 

142  Pa.  Si.  121;  North  Whitehall  Tp.         Washington. — Levy   v.  Sheehao,  3 

v.    Keller,   100  Pa.  St.   105.     Compare  Wash.  423. 

Saleski  v.  Boyd,  32  Ark.  74.  Wisconsin.  —  Wells  v.  American  Ex* 

1.  See  supra,  p.  647.  press  Co.,   49    Wis.   224;     Walker  v. 

2.  Nightingale  v.  Oregon  Cent.  R.  Rogan,  1  Wis.  608. 

Co.,  2  Sawy.  (U.  S.)  338;  Earhart  v.  U.  United  States .  —  Farmers'  Trust,  etc., 

S.,  30  Cr.  CI.  343.  Bank  v.   Kelchum,  4  McLean  (U.  S.) 

3.  Prestwood  v.  Watson,  111  Ala.  120;  McNeill  v.  Andes,  40  Fed.  Rep.  45. 
609;  Rosenbaum  v.  State,  33  Ala.  354;  England.  —  Elton  v.  Larkins,  5  C.  & 
Rapp  v.  Spring   Valley   Gold  Co.,  74  P.  385,  24  E.  C.  L.  372. 

Cal.  532;  Chicago  v.   Drexel,  141  111.  Precedent  of  Motion  and  Affidavit.  —  A 

89;  Vail  v.  Stone,  13  Iowa  284;  Warren  motion    and   affidavit  are    quoted    in 

v.  Great    Northern   R.  Co.,  64  Minn.  Porter  v.  Holt,  73  Tex. 447,  and  Welsh 

239;  Pike   v.  Emerson,  5    N.    H.  393;  v.  Noyes,  10  Colo.  133. 

Casey  v.  Leslie,  12  N.  Y.  App.  Div.  34;  Renewal  of   Motion. —  Denial    of    a 

Owen  v.  Cawley,  36  N.  Y.  600;  Ryan  motion    for  relief  from   a  stipulation 

v.  New  York,  154  N.  Y.  328.     See  also  waiving  a  jury  in  one  department  of 

Blankinship  v.  Oklahoma  City  Light,  a  court  is  no  prejudice  to  a  renewal 

eic,  Co.,  4  Okla.  242;  People  v.  New  of  the   motion  in  another  department 

York,  (Supm.  Ct.  Spec.  T.)  11  Abb.  Pr.  where  the  cause  is  to  be  tried.     Ferrea 

(N.  Y.)  66.  v.  Chabot,  121  Cal.  233. 

4.  Laches  in  Applying  for  Belief  may  6.  Frisbee  v.  Fitzsimons,  3  Hun  (N. 
defeat  the  application.  Page  v.  Y.)  674,  holding  that  a  stipulation 
Brewster,  54  N.  H.  184;  Williams  v.  allowing  certain  affidavits  to  be  read 
Lindblom,  143  N.  Y.  675.  See  also  in  evidence  could  not  be  struck  out  by 
Milbank  v.  Jones,  60  N.  Y.  Super.  Ct.  the  court  at  the  trial,  but  only  on  mo- 
259;  Continental  Ins.  Co.  v.  Delpeucb,  tion  made  at  special  term;  Carey  r. 
82  Pa.  St.  225;  Smith  v.  Barnes,  (N.  "Brown,  58  Cal.  180,  holding  that  a 
Y.  Super.  Ct!  Gen.  T.)  9  Misc.  (N.  Y.)  stipulation  that  an  appeal  had  been 
368.  duly  perfected  could  not   be  vacated 

5.  In  addition  to  the  cases  cited  infra,  by  the  Supreme  Court  [citing  Bonds  v. 
this  page,  note  8,  the  following  are  suffi-  Hickman,  29  Cal.  460";  Keys  v.  W ar- 
dent to  illustrate  the  practice:  ner,    45    Cal.     60,    holding    that    the 

Colorado.  —  Welsh  v.  Noyes,  10  Colo.  Supreme  Court  could jiot  vacate  a  stip- 

133.  ulation   upon   which  the  court  below 

New    York. —  Becker    v.    Lamont,  had  based  its  judgment. 

(Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  7.  Gerdtzen  v.  Cockrell,   52    Minn. 

Y.)  27;    Milbank  v.   Jones,  60  N.  Y.  502;  Dryer  v.  Brown,  (Supm.  Ct.  Spec. 

Super.  Ct.  259;  Herbst  v.  Vacuum  Oil  T.)  24  Abb.   N.  Cas.  (N.   Y.)  59,  144; 

Co.,  68  Hun  (N.  Y.)  222,  affirmed  with-  Garrett  v.  Hanshue,   53  Ohio  St.  495; 

out  opinion  143  N.  Y.  671,  and  followed  Ish  v.  Crane,  13  Ohio  St.  579;  Elton  v. 

in  Converse  v.  Sickles,  16  N.  Y.  App.  Larkins,  5  C.  &  P.  385,  24  E.  C.  L.  372. 

Div.  49.  8.  Saltmarsh  v.  Bower,  34  Ala.  613; 

Ohio.  —  Ish   v.   Crane,    13  Ohio  St.  Ward  v.  Clay,  82  Cal.  502;  Chapman 

579;  Seely  v.  Cole,  Writrht  (Ohio)  681.  v.   Coats,   26   Iowa   288;  Bingham   v. 

Rhode  Island.  —  Wilbur  v.  Wilbur,  18  Winona  County,  6  Minn.  136;  Gerdtzen 

R.  I.  656.  v,   Cockrell,   52   Minn.  501;  Keens  ?. 
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relief  is  obtained  on  an  application  to  vacate  an  order  made  or 
annul  a  proceeding  taken  pursuant  to  the  obnoxious  stipulation,1 
and  occasionally  a  party  obtains  relief  by  opposing  an  application 
for  an  order  founded  on  the  stipulation,*  or  by  applying  for  an 
order  the  granting  of  which  will  necessarily  vacate  the  stipula- 
tion.8 In  one  instance  where  important  interests  were  affected 
and  the  interests  of  parties  not  appealing  upon  the  record  were 
concerned,  the  party  was  directed  to  bring  an  action  to  set  aside 
the  stipulation,  further  proceedings  being  stayed  to  await  the 
result.4 

The  Hearing  is  generally  had  upon  affidavits  *  and  counter  affi- 
davits,* but  where  large  interests  are  at  stake  and  the  affidavits 
as  to  the  existence  of  the  stipulation  are  sharply  conflicting,  it 
has  been  deemed  more  satisfactory  to  have  the  question  deter- 
mined upon  common-law  evidence  taken  by  the  court  or  a  referee.7 

/.  Order  Granting  or  Denying  Relief.  —  Upon  granting 
the  motion  the  court  should  enter  an  order  vacating  the  stipula- 
tion 8  absolutely  or  upon  reasonable  terms.9     If  the  motion  is 

Robertson,  46  Neb.  837;  Alton  v.  Gil-  undue  influence  in  obtaining  the  stip- 

manton,  2  N.  H.  520;  Sea  vert/.  Moore,  ulation  produced  in  support  of  the  mo- 

I  Hun  (N.  V.)  305;  Keogh  v.  Main,  52  tion,  the  court  remarking  that  "  the 
N.  Y.  Super.  Ct.  160;  Dryer  v.  Brown,  better  course  is  to  leave  ihe  parties  to 

!Supm.  Ct.  Spec.  T.)  24  Abb.  N.  Cas.  an  action,  provided  relief  can  be  ob- 

N.  Y.)  59,  144:  Randall  v.  Burk  Tp.,  tained  in  that  form,  rather  than  to  de- 

II  S.  Dak.  40;  Porter  v.  Holt,  73  Tex.  cide  the  questions  on  a  motion  and  on 
447;  Paschall  v.   Penry,  82  Tex.  673;  ex  parte  affidavits." 

Brown  v.  Cohn,  88  Wis.  627;  Sullivan  5.  See  supra,  p.  666,  note  8. 

v.    Bruhling,    70   Wis.    388;    Uhle   v.  An  Application  Supported  by  the  Ex 

Burnham,  44  Fed.  Rep.  729.  Parte  Affidavit  of  the  Applicant  is  suffi- 

No  Affidavit  It  Necessary  where  the  cient  to  warrant  the  court  in  granting 

ground  of   relief  is  apparent  on   the  relief.     Seaver  v.    Moore,  I    Hun   (N. 

record  without  proof.     Levy  v.  Shee-  Y.)  305;    Paschall  v.  Penry,  82  Tex. 

nan,  3  Wash.  420.  673,    where,   however,   the  court  said 

1.  Thus    application   was   made    to  that  "  if    counter    affidavits   are  filed 

vacate  a  judgment  founded  on  the  stip-  controverting  the  facts  alleged  in  the 

ulation  in  the  following,  among  other  application,  then   evidence   would   be 

cases:  Dalton  v.  West  End  St.  R.  Co.,  required  from  the  actor  to  prove  the 

159  Mass.  221;  Read  v.  Patterson,  44  averments    of    his    application;"     on 

N.  J.   Eq.   211;  Herbert  v.  Lawrence,  which  latter  point  see  also  Charles  v. 

(C.  PI.  Spec.  T.)  21  Civ.  Pro.  (N.  Y.)336.  Miller,  36  Ala.  141. 

8.  McClure  v.  Stieek,  68  Tex.  426,  6.  Charles  v.  Miller,  36  Ala.  141; 
where  an  application  for  continuance  Ward  v.  Clay,  82  Cal.  502;  Chapman 
which  was  based  upon  an  attorney's  v.  Coats,  26  Iowa  288;  Brown  r.  Cohn, 
written  consent  was  successfully  re-  88  Wis.  631;  Wells  v.  American  Ex- 
sisted  by  the  client  upon  affidavit  set-  press  Co.,  49  Wis.  224;  Uhle  r.  Burn- 
ting  forth  his  grounds  for  relief.  See  ham,  44  Fed.  Rep.  729. 
also  Hill  v.  Hermans,  59  N.  Y.  396,  7.  New  York  Mut.  L.  Ins.  Co.  v. 
where  the  party  opposed  a  motion  to  O'Donnell,  146  N.  Y.  275. 
dismiss  an  appeal.  8.  Welsh   v.    Noyes,    10  Colo.    145; 

8.  Levy   v.   Sheehan,    3  Wash.  420,  Gerdtzen  v.  Cockrell,  50  Minn.  546,  52 

where,  under  the  circumstances,  it  was  Minn.  501;  Levy  v.  Sheehan,  3  Wash, 

held  that  a  motion  for  a  jury  trial  was  420,  the  last  two  cases  holding  that  the 

properly  granted,  notwithstanding  an  stipulation  should  not  be  continued  as 

unrevoked  stipulation  waiving  a  jury,  binding  one  party  and  not  the  other; 

4.  Hill  i\   Heimans,   59  N.   Y.  396,  Brown  v.  Cohn,  88  Wis.  632;  Earhart 

where  a  party  opposing  a  motion  to  v.  U.  S  ,  30  Ct.  CI.  345. 

dismiss  an  appeal  alleged  fraud  and  9.  Harvey  v,  Thorpe,  28  Ala.  250; 
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overruled  the  court  enters  an  order  to  that  effect.1 

g.  COSTS  OF  Motion.  —  The  rule  seems  to  be  that  on  grant- 
ing the  motion  either  no  costs  are  given  %  or  the  costs  are  imposed 
on  the  applicant.3 

7IL  Enforcing  ob  Obtaining  Benefit  of  Stipulations.  —  it  i» 

the  Policy  pf  Court*  to  Enforce  Stipulation!  fairly  made  between  attorneys 
or  parties  relating  to  the  conduct  of  the  suit  unless  good  cause 
is  shown  to  the  contrary.4 

The  Benefit  of  a  Stipulation  is  usually  obtained  by  calling  it  to  the 
attention  of  the  court  when  a  party  desires  to  act  in  accordance 
with  the  consent  given  by  it,5  or  to  invoke  appropriate  action  by 
the  court,6  or  to  prevent  an  adversary  from  acting  contrary  to 
his  obligation.7     Stipulations  relating  to  evidence,  in  order  to  be 

Ward  p.   Clay,  82   Cal.  502;  Wells  v,  by  the  parties  or  their  attorneys  made 

Jackson  Iron  Mfg.  Co.,  48  N.  H.  525;  during  the  progress  of  a  cause  ordi- 

Higgins  v.  Starin,  39  N.  Y.  App.  Div.  narily  tend  10  facilitate  the  administra- 

536;    Garrett    v.    Ilanshue,    53    Ohio  tion  of  justice  and  are  favored  by  the 

St.   496;  Randall  v.  Burk  Tp.,    11   S.  courts.      Prestwood    v.    Watson,    11 1 

Dak.  40.  Ala.  607;    J  affray  v.  Smith,   106  Ala. 

"There  is   no  rule    of    law   better  112;  Exp.  Hayes,  92  Ala.  121;  Hoi  ley 

settled,  and  none  can   be    more  equi-  v.  Young,  68  Me.  215;  Porter  v.  Holt, 

table  and  just,  than  that  where  a  party  73  Tex.  449;  Howe  v.  Lawrence,  22  N. 

in   a  cause   is  relieved  from  his  own  J.  L.  104.     See  also  State  v.  Bradley, 

stipulations,  the  adversary  should  be  45    Ark.    34;     Strong    v.    District    of 

restored  to  all  the  rights  he  had  when  Columbia,  3  MacArthur  (D.  C.)  511. 

such  stipulations  were  entered  into."  5.  See  Clarke  v.  Forshay,  3  Cal.  290. 

Howe   v.  Lawrence,    22  N.  J.  L.  116.  6.  See   for    illustration    Maxwell  v. 

See  also  Wells  v.   Penfield,  70  Minn.  Jarvis,  14  Wis.  506;  Grady  v.  Porter, 

66;    Kley   v.    Healy,    149   N.   Y.   346;  53  Cal.  680;  St.  Joseph  v.  Hax,  55  Mo. 

Malin  v.  Kinney,  Col.  &  C.  Cas.  (N.  App.  293;  Wheelers/.  Floral  Mill,  etc., 

Y.)  192,  1  Cai.  (N.  Y.)  117.  Co.,  10  Nev.  200;  Lardner  v.  Windle, 

1.  Milbank  v.  Jones,  60  N.  Y.  Super.  4  Kan.  App.  175;  Fernald  v.  Ladd,  4 
Ct.  259.  N.  H.  370,  where  it  was  said  that  in  a 

2.  Becker  v.  Lamont,  (Supm.  Ct.  clear  case  the  attorney  will  be  corn- 
Spec.  T.)  13  How.  Pr.  (N.  Y.)  28.  pelled    by   attachment  to  perform   his 

8.  Furnival  v.   Bogle,  4   Russ.   149.  stipulation    made   in   court;    Blain  v. 

See  generally  article  Costs,  vol.  5,  pp.  Patterson,  47  N.  H.  523;  Masterson  v. 

221,  222.  Bockel,  20  Tex.  Civ.  App.  416;  Trav- 

4.  Chicago,  etc.,  R.  Co.  v.  Hintz,  132  elers*    Ins.    Co.    v.  Arant,  (Tex.   Civ. 

111.  268;    Truilt  v.  Truitt,  38   Ind.  22;  App.  1897)  40  S.  W.  Rep.  853. 

Lewis  v.  Sumner,  13  Met.  (Mass.)  269;  Lachet  of  the  Applicant  may  disentitle 

Howe   v.    Lawrence,   22  N.  J.   L.  99;  him  to  enforcement.    Roberts  v.  White, 

Yates  v.  Russell,  i7Johns.(N.  Y.)  461;  37   N.   Y.    Super.    Ct.    168;    Reese    v. 

Banks  v.  American  Tract  Soc,  4  Sand.  Mahoney,  21  Cal.  306. 

Ch.  (N.  Y.)  438;  Van  Wormer  v.  Van  The  Stipulation  Should  Be  Duly  Proved. 

Wormer,  57  Hun  (N.  Y.)  496;  Smith  v.  —  McClurg  v.  Willard,   5  Watts  (Pa.) 

Barnes,  (N.  Y.  Super.  Ci.  Gen.  T.)  9  275.     Compare  Jones  v.  Wolverton,  15 

Misc.  (N.  Y.)  368;  Staples  v.  Parker,  Wash.   590;  Blight  v.   Banks,  6  T.  B. 

41  Barb.  (N.  Y.)  650;  Jewett  v.  Albany  Mon.  (Ky.)  221. 

City  Bank,  Clarke  (N.  Y.)24i;  Jones  Secondary  evidence  of  a  lost  stipu- 

p.    Kimbro,    6   Humph.   (Tenn.)  319;  lation    is    admissible.      Prestwood   v. 

Malone  v.  Roby,  62  Wis  459.     See  also  Watson,  n  1  Ala.  604. 

Keator  v.  Ulster,  etc..  Plank  Road  Co.,  7.  Evans  v.  Heaton,  26  111.  App.  412; 

(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Hine  v.  New  York  El.  R.  Co.,  149  N. 

Y.)  41;  and  see  supra,  p.  662,  as  to  set-  Y.  155;  Schultz  v.  Phenix  Ins.  Co.,  77 

ting  aside  stipulations.  Fed.  Rep.  375. 

Favored  by  the  Courts.  —  Agreements  A   Party   Should  Bring  Forward  the 
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made  effectual,  should  be  introduced  in  evidence  on  the  trial,1 
and  if  evidence  is  offered  contrary  thereto  it  should  be  met  by 
objection.2 

Action  at  Law  or  Bait  in  Equity.  —  It  has  been  declared  that  no  action 
lies  for  the  breach  of  stipulations,8  since  they  do  not  as  a  rule 
partake  of  the  essence  of  legal  contracts,4  and  are  commonly 
enforced  or  set  aside  as  the  ends  of  justice  may  require.5  But 
occasionally  a  stipulation  touching  a  party's  substantial  rights 
has  been  enforced  by  an  action  at  law6  or  by  a  suit  for  an  injunc- 
tion 7  or  for  other  appropriate  relief  in  equity.8 

Mandamus  as  a  remedy  for  enforcing  stipulations  has  been  con- 
sidered in  a  preceding  article.9 

VUL  Appellate  Review  of  Rulings  oh  Stipulations  —  1. 
Method  of  Review  —  Appealability  of  Orders.  —  In  some  jurisdictions 
an  order  setting  aside  a  stipulation 1G  or  refusing  to  set  it  aside  ll 
is  appealable.  But  the  usual  method  of  review  is  by  excepting 
to  the  ruling  of  the  court  in  regard  to  the  stipulation  and  taking 
an  appeal  from  the  final  judgment.19 

Stipulation  and  not  remain  silent  if  he  where  the  party  has  an  adequate  rem- 

intends  to  rely   upon   it.     Higgins  v.  edy    by    motion  in   the    court  where 

Mahoney,  50  Cal.  444.  the  stipulation  was  made.     Bryorly  v. 

1.  See  Rosen ba urn  v.  State,  33  Ala.  Clark,  48  Tex.  345;  Buell  v.  San  Fran- 
354;  Starke  v.  Kenan,  11  Ala.  818;  cisco  Sav.  Union,  65  Cal.  292. 
Holley  v.  Young,  68  Me.  215;  Hanover  8.  Read  v.  French,  28  N.  Y.  285; 
v.  Weare.  2  N.  H.  133;  Alton  v.  Gil-  Stone  v.  Bank  of  Commerce,  174  U.  S. 
manton,  2  N.  H.  520;  Penniman  v.  La  412;  Albee  v.  Hayden,  25  Minn.  267; 
Grange,  (Sapm.  Ct.  App.  T.)  23  Misc.  Conner  v.  Drake,  1  Ohio  St.  166;  Deen 
(M.  Y.)  653;  Lowrie  v.  Verner,  3  Waits  v.  Milne,  113  N.  Y.  303,  the  last  three 
(Pa)  317;  Gulf,  etc.,  R.  Co.  v.  Frost,  of  which  cases  were  bills  for  specific 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  performance.  See  also  Paxton  v. 
167.  Cobb,  2  La.  137;  Smith  v.  Brad  hurst, 

2.  Chicago  v.  Drexel,  141  111.  89;  (Supm.«  Ct.  Spec.  T.)  18  Misc.  (N.  Y.) 
Van  Horn  v.  Burlington,  etc.,  R.  Co.,  546. 

69  Iowa  239.  9.  See  article  Mandamus,  vol.  13,  p. 

8.  Howe  v.  Lawrence,  22  N.  J.  L.  99,  551. 

obiter.  10.  Metropolitan  Concert  Garden  Co. 

4.  See  supra,  p.  607.  v.  Abbey,  49  N.  Y.  Super.  Ct.  294,  an 

5.  Howe  v.  Lawrence,  22  N.  J.  L.  appeal  from  special  term;  Higgins  v. 
104.     See  also  supra,  p.  662  et  seq.  Slarin,  39  N.  Y.  App.  Div.  533;  Sperb 

6.  Beard  v.  Lofton,  102  Ind.  408;  v.  Metropolitan  El.  R.  Co.,  (Supm.  Ct. 
Fernald  v.  Ladd,  4  N.  H.  371;  Valen-  Gen.  T.)  10  N.  Y.  Supp.  865;  Keogh  v. 
tine  v.  Central  Nat.  Bank,  (Supm.  Ct.  Main,  52  N.  Y.  Super.  Ct.  160;  Bing- 
Sp?c.  T )  10  Abb.  N.  Cas.  (N.  Y.)  188;  ham  p.  Winona  County, .6  Minn.  136; 
Davidson  v.  Davidson,  (Supm.  Ct.  Wells  v.  American  Express  Co.,  49 
App.  Div.)  52  N.  Y.  Supp.  7;  Iveson  v.  Wis.  224;  Brown  v.  Cohn,  88  Wis.  627. 
Conington,  i  B.  &  C.  160,  8  E.  C.  L.  In  New  York  an  order  of  the  Supreme 
69;  Burrell  v.  Jones,  3  B.  &  Aid.  47,  5  Court  granting  relief  from  a  stipula- 
E.  C.  L.  223.  See  also  Keogh  v.  Main,  tion,  being  the  exercise  of  a  discretion- 
52  N.  Y.  Super.  Ct.  162;  Harris  v.  ary  power,  is  not  appealable  to  the 
Elliott,  19  N.  Y.  App.  Div.  60.  Court  of  Appeals.     Barry  v.  Mutual  L. 

7.  Gulf,  etc.,  R.  Co.  v.  King,  80  Tex.  Ins.  Co.,  53  N.  Y.  536. 

681.     See  also  Collier  v.  Falk,  66  Ala.  11.  Rogers  v.  Greenwood,  14  Minn. 

223;  Phillips  v.  Wicks,  38  N.  Y.  Super.  333;  Seaver  v.  Moors,  1  Hun  (N.  Y.) 

Ct.  74;  Union    Bank  v.  Geary,  5  Pet.  305;  Milbank  v.  Jones,  60  N.  Y.  Super. 

(U.  S.)  99.  Ct.  259. 

But  a  suit  for  injunction  will  not  lie  19.  A  citation  of  all  the  cases  wherein 
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The  Stipulation  Most  in  Some  Proper  Manner  Appear  in  the  Beoord  on  appeal ; 
otherwise  it  cannot  be  considered.1 

2.  Review  of  Exercise  of  Discretion.  —  The  application  to  set 
aside  or  be  relieved  from  a  stipulation  is  usually  addressed  to  the 
sound  discretion  of  the  court,  and  an  appellate  court  will  not 
control  its  exercise  unless  it  affirmatively  appears  that  some  right 

of  the  appellant  was  prejudiced.2  Numerous  authorities  enforcing 

this  method  of  review  was  advised  or  Texas.  —  Holliday  v.   Cromwell,   26 

pursued  would  require  a  repetition  of  Tex.  188;  Bomarv.  West,  87  Tex.  299; 

most  of   the   citations  in  this  article.  McDowell  v.  Fowler,  80  Tex.  587. 

The  following  suffice  to  illustrate  the  Washington. — Winsor  v.  McLacblan, 

practice:    Ex  p.  Hayes,  92  Ala.   120;  12  Wash.  154;  Kellogg  v.  Schuerman, 

McBride  v.  Settles,  (Tex.  App.  1890)  18  Wash.  293. 

16  S.  W.  Rep.  422.  United  States.  —  Patrick  v.  Graham, 

1.  California.  —  San  Francisco  Sav.  132  U.  S.  631. 

Union  v.  Myers,  76  Cal.  624;  Spinetti  But  compare  Harlem  Bridge,  etc.,  R. 

v.  Brignardetlo,  53  Cal.  281;  Ritter  v.  Co.   v.   Westchester,  87    Hun  (N.  Y.) 

Mason,  11   Cal.  214.     Compare  People  276. 

u.  Burns,  78  Cal.  645.  Signatures  to  the  Stipulation  are  not 

Colorado.  —  Filley  v.  Cody,  4  Colo,  essential  so  long  as  the  stipulation  is 

542.  in   the   record.     Durrell   v.   Todd,  31 

Florida.  —  Bacon   v.  Green,  36  Fla.  Neb.  256. 

325.  8.  Orders    Vacating    Stipulations  8ns- 

Idaho.  —  See  Grete  v.  Knott,  2  Idaho  tained.  —  Orders  setting  aside  stipula- 

18.  tions  or  allowing  them  to  be  withdrawn 

Illinois.  —  Advance    Elevator,    etc.,  or  disregarded  were  upheld  as  a  proper 

Co.  v.  Eddy,  16  111.  App.  263;  Wilson  exercise  of  discretion  in  the  following 

v.  McDowell,  65  111.  522;  Dilworth  v.  cases: 

Curts,  139  111.  508;  Eureka  Coal  Co.  r.  Stipulations  Admitting  Fads  or  other- 

Pov/ers,  10  HI.  App.  61,  11  111.  App.  81.  wise  relating  to  the  evidence.     Harvey 

Indiana.  —  Blair  v.  Curry,  150  Ind.  v.  Thorpe,  28  Ala.  250:  Ward  v.  Clay, 

?g;  Pennsylvania  Co.    v.  Niblack,   99  82  Cal.  502;  Richardson  r.  Musser,  54 

nd.   149;  Citizens  Ins.  Co.  v.  Harris,  Cal.  196;  Anderson  v.  Nixon,  100  Ga. 

108  Ind.  392;  Wright  v.  Shelt,  19  Ind.  90;    Sullivan    v.    Eddy,    154  III.    199; 

App.   1;    Zeller  v.  Crawfordsville,  90  Nesbitt   i\   Turner,    155    Pa.   St.  429; 

Ind.   262;    Western  Union  TeT.  Co.  v.  Botls  v.  Martin,  44  Tex.  91;  Cullers  v. 

Frank,  85  Ind.  480;  Lofton  v.  Moore,  Piatt,  81  Tex.  258;    Fayston  v.  Rich- 

83  Ind.  112;    Slessman  v.  Crozier,  80  mond,  25  Vt.  446;  Wells  v.  American 

Ind.  487;    Martin  v.  Martin,  74  Ind.  Express  Co.,  49    Wis.  224.    See  also 

207;    Newton  v.  Pence,  10  Ind.  App.  Beaumont  Pasture  Co.  v.  Preston,  65 

672.  Tex.  448. 

Kansas.  —  Clark    v.    Bert,    2    Kan.  Stipulations  to  Abide  the  Event  of  an- 

App.  407;    Lindley  v.  Atchison,  etc.,  other  suit.     Keens    v.    Robertson,  46 

R.  Co.,  47  Kan.  432.  Neb.  837;  Hancock  v.  Winans,  20  Tex. 

Minnesota.  —  Stewart  v.  Cooley,  23  320. 

Minn.  347.  Stipulation    for    Continuance.  —  Mc- 

Missouri.  —  See      Hammontree     v.  Clure  v.  Sheek,  68  Tex.  426. 

Huber,  39  Mo.  App.  326.  Stipulation     for     Discontinuance. — 

Montana.  —  Kleinschmidt     v.     Mc-  Barry  v.  Mutual  L.  Ins.  Co.,  53  N.  Y. 

Andrews,  4  Mont.  8;    Mason  v.  Ger-  536. 

maine,  1  Mont.  263.  Stipulation    Limiting    the    Issues.  — 

Nebraska.  —  Stuart  7.   Burcham,   50  Randall    v.    Burk    Tp.,    11    S.    Dak. 

Neo.  823;  State  Ins.  Co.  v.  Buckstaff  40. 

Brothers  Mfg.  Co.,  47  Neb.  1.  Stipulation    Waiving  Jury    Trial. — 

Nevada.  —  Simpson  v.  Ogg,  18  Nev.  Brown  v.  Cohn,  88  Wis.  627. 

28.  Stipulation  for  Settlement.  —  Sperb  v. 

Pennsylvania.  —  Nicoll  v.  McCaffrey,  Metropolitan  El.   R.  Co.,  (Sttpm.  Ct. 

I    Pa.    Super     Ct.    187;     Dawson    v.  Gen.  T.)  10  N.  Y.  Supp.  865,  affirmed 

Condy,  7  S.  &  R.  (Pa.)  366.  without  opinion  123  N.  Y.  659. 
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the  same  general  principle  have  been  cited  and  discussed  in  a 
preceding  article.1 

Stipulation  for  Judgment,  —  Wells  v.  Appeal,  —  See  Chase  v.  Defendorf,  128 

Penfield,   70    Minn.   66;    Gerdtzen   v.  N.  Y.  652. 

Cockrell,  52  Minn.  501.  Orders  Vacating  Stipulations  Held  Erro- 

Orders  Eefoslng  to  Vacate  Stipulations  neons.  —  Orders  setting  aside  stipula- 

Snstained.  —  Orders  enforcing  or  refus-  tions  or  rulings  permitting  a  party  to 

ing    to    set    aside    stipulations    were  disregard  them  were  pronounced  erro- 

sustained  as  a  proper  exercise  of  dis-  neous  or  an  abuse  of  discretion  in  the 

cretton  in  the  following  cases:  following  cases: 

Stipulations  Admitting  Facts  or  other-  Stipulations  Admitting  Facts  or  other- 

wise   relating  lo  the  evidence.     Salt-  wise  relating  to  the  evidence.     Bing- 

marsh  v.  Bower,  34  Ala.  613;  Branch  ham  v.  Winona  County,  6  Minn.  136; 

v.  Planters'  Loan,  etc..  Bank,  75  Ga.  Penniman  v.  La  Grange,  (Suprn.  Ct. 

342;  Daniel  r.  Ray,  1  Hill  L.  (S.  Car.)  App.  T.)  23  Misc.  (N.  Y.)  653;  Casey  v. 

32.      See    also    Chicago    v.     Drexel,  Leslie,  12  N.  Y.  App.  Div.  34. 

141     111.    89;    Page    v.    Brewster,    54  Stipulation  to  Abide  the  Event  of  an- 

N.  H.    184;    Garrett  v.   Hanshue,    53  other  suit.     McKinley  v.  Wilmington 

Ohio  St.  482;  Ish   v.  Crane,   13  Ohio  Star  Min.  Co.,  7  III.  App.  386.    See  also 

St.  574;  Seely  v.  Cole,  Wright  (Ohio)  Keoght?.  Main,  52  N.  Y.  Super.  Ct.  160. 

681.  Stipulation  for  Dismissal.  —  Rogers 

Stipulation  to  Abide  the  Event  of  an-  v.  Greenwood,  14  Minn.  333. 

other  suit.      Slaven  v.  Germain,  64  Orders  Befosing  to  Vacate  Stipulations 

Hun  (N.  Y.)  506.  Held  Erroneous.  —  Orders  enforcing  or 

Stipulation  to   Withdraw  Answer  and  refusing  to  set  aside  stipulations  were 

File  Demurrer.  —  Franklin  i».  National  pronounced  erroneous  under  the  cir- 

Ins.  Co.,  43  Mo.  491.  cumstances  in  the  following  cases: 

Waiver  of  Filing  of  Title  Deeds.  — -  Stipulations  Admitting  Facts  01  other- 
Jenkins  v.  Adams,  71  Tex.  1.  wise  relating  to  the  evidence.     Free- 

Stipulation    Waiving  Jury    Trial. —  man  r.  Pre  si  on,  (Tex.  Civ.  App.  1895) 

Ferrea  v.  Chabot,  121  Cal.  233.  29  S.  W.  Rep.  495;  Levy  v.  Sheehan, 

Stipulation  for  Settlement  and  Dis  con-  3  Wash.  420. 

tinuance. — Sullivan    v.    Bruhling,    70  Stipulation     Limiting    the    Issues. — 

Wis.  388.  Porter  v.  Holt,  73  Tex.  447. 

Stipulation  for  Judgment.  —  Robinson  Stipulation  for  Judgment.  —  Paschall 

v.  Bobb,  139  Mo.  346.     See  also  Rams-  v.  Penry,  82  Tex.  673. 

land  v.  Roste,  66  Minn.  129.  1.  See  article  Appeals,  vol.  2,  p.  409 

Stipulation    Withdrawing    Notice    of  et  sea. 
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STOCK  AND  STOCKHOLDERS. 

By  Henry  Stephen. 

I.  Enforcement  bt  Coepoeation  of  Subscbiptiohs  ob  Calls 

678. 

1.  jurisdiction,  678. 

2.  feature  of  Proceeding,  678. 

a.  In  General \  678. 

b.  Forfeiture,  680. 

c.  Election  of  Remedies,  680. 

3.  joinder  of  Causes  of  Action,  681. 

4.  Parties,  682. 

a.  Plaintiff,  682. 

b.  Defendant,  682. 

5.  Declaration  or  Complaint,  683. 

a.  In  General,  683. 

b.  Capacity  to  Sue,  683. 

c.  Performance  of  Conditions  Precedent,  686. 

d.  Performance  of  Conditions  Subsequent,  687. 

e.  Tender  of  Stock,  687. 

f  Transfer  of  Rights  under  Subscription  Contract,  689. 

g.  Indebtedness,  690. 

h.  Demand,  691. 

1.  Calls,  691. 


(1)  Making  of  Call,  691. 


2)  Notice  of  Call  Given,  693. 
/.  Execution  of  Contract,  604. 
>£.  Profert  of  and  Setting  Out  Contract,  694. 

6.  Plea  or  Answer,  695. 

a.  /«  General,  695. 
£.  Fraud,  696. 
r.  Release,  697. 

</.   Confession  and  Avoidance,  697. 
*.  Illegality,  697. 
y.  Denials  ana  Admissions,  697. 
£-.    Verification,  697. 
^.   Averments  and  Proof —  Variance,  698. 

7.  Replication  or  Reply,  698. 

H  Enfoecement  of  Stockholdebs'  Liabiutt  to  Cbeditobs,  698 

1.  Nature  of  Liability,  698. 

a.   Common-law  Liability,  698. 
£.   Statutory  Liability,  698. 

2.  Various  Remedies,  699. 

a.  ^/  Ztf«>,  699. 

(1)  //*  General^  699. 
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2}  Assumpsit  or  Debt,  699. 

j)  Attachment  and  Garnishment,  699. 

4)  Mandamus  1  702. 

b.  In  Equity,  702. 

c.  On  Motion,  705. 

d.  Election  of  Remedies,  707. 

3.  In  Foreign  Jurisdictions,  711. 

a.  In  General,  711. 

b.  As  Respects  the  Nature  of  the  Liability,  712. 

(1)  Where  the  Liability  Is  Contractual,  712. 

(2)  Where  the  Liability  Is  Penal,  714. 

c.  As  Respects  the  Nature  of  the  Remedy,  714. 

(1)  In  General,  715. 

(2)  In  Federal  Courts,  716. 

4.  Ordinary  Proceedings  at  Law  and  in  Equity,  717. 

a.  Joinder  of  Causes  of  Action,  717. 
(1)  In  General,  717. 

2)  Federal  Practice,  718. 

3)  Joinder  of  Contractual  and  Penal  Liability,  719. 
.4)  Joinder  of  Subscription  and  Statutory  Liability, 

720. 
(5)  Joinder  of  Claims  Against  Corporation  with  One 
Against  Stockholder,  72a 

b.  Parties,  721. 

(1)  Plaintiff,  721. 
(a)  At  Law,  721. 
\b)  In  Equity,  721. 

(2)  Defendant,  723. 

(a)  At  Law,  723. 
aa.    Where  the  Liability  Is  Several,  723. 
bb.    Where  the  Liability  Is  Joint,  724. 
cc.    Where  the  Liability  Is   Joint  and 

Several,  724. 

(b)  In  Equity,  724. 

(3)  Joinder  of  Parties,  727. 
(a)  Representatives  of  Decedents,  727. 

rb)  Equitable  or  Beneficial  Owners \  727. 
/)  Necessity  of  Joining  Corporation,  728. 
aa.  In  Federal  Courts,  728. 
bb.  In  State  Courts,  728. 
(d)  Necessity  of  Joining  Receiver  or  Assignee, 

73°- 

(4)  Raising  and  Waiving  Objections,  730. 

(a)  In  General,  730. 
(bS  At  Common  Law,  730. 
\c)  Under  Codes,  731. 
(d)  Allegations  of  Plea  in  Abatement,  731, 

c.  Bill,  Declaration,  or  Complaint,  731. 

(1)  In  General,  731. 

(2)  Existence  and  Nature  of  Corporation,  734. 

(3)  Capacity  to  Sue,  734. 
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(4)  Interest  and  Indebtedness  of  Defendant \  735. 

(a)  Ownership  of  Stocky  735* 

(b)  Amount  of  Stock  Held  by  Defendant \  737. 
(e)  Indebtedness  to  Corporation,  738. 

(5)  Indebtedness  of  Corporation  739. 

(a)  Recovery  of  Judgment ',  739. 

(jb)  Nature  of  Corporation's  Indebtedness,  740. 

(/)  Insolvency  and  Exhaustion  of  Legal  Remedy, 

74i- 

(6)  Compliance  with  Statutes,  743. 


(a)  In  General,  743. 


/)  Restrictions  upon  Liability,  743. 
Demand  on  Stockholder,  and  Notice,  745. 
Capital  Stock,  745. 

(a)  Nonpayment,  745. 

(^S  Fraud  and  Overvaluation,  746. 

(r)   Withdrawal,  747. 
<£  ./%»  *r  Answer,  748. 

1)  Z*  General,  748. 
'2^  Limitations  of  Liability,  7  c  1. 
*3)  Payment  of  Corporate  Indebtedness,  751. 

4)  Solvency  of  Corporation,  751. 

5)  Set-off  or  Counterclaim,  751. 
*6)  Discharge  of  Plaintiff  s  Liability  to  Corporation, 

752- 
(7)  Averment  that  Corporation  Was  Perfected,  752. 

*.  Replication  or  Reply,  752. 
/.  Demurrers  and  Other  Objections,  753. 
g.  Amendments,  754. 
^.  Appointment  of  Receiver,  754. 

l.  judgment  or  Decree,  754. 

(1)  /«  General,  754. 

2)  Amount  of  judgment,  75  c. 

3)  Apportionment  of  Indebtedness,  755. 
J4)  jfoin/  Judgments,  756. 

/  CW*,  757. 

5.  Proceedings  on  Motion,  758. 

a.  /«  General,  758. 

£.  Moving  Papers,  758. 

r.    7>  Wfo/  Cwr/  Addressed,  759. 

</.  Notice  of  Motion,  759. 

(1^  Necessity  for,  Requisites  and  Sufficiency  of,  759. 

(2)  Service,  760. 
*.  Hearing,  761. 

/".  Orders  and  Judgments,  761. 
£■.  Abatement  of  Proceedings,  762. 
A.  Review,  762. 

(1}  Bill  of  Exceptions,  762. 

(2)  Proceedings  on  Review,  763. 

6.  Attachment  and  Garnishment,  763. 

a.  /*  General,  763. 
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b.  Joinder  of  Defendants,  763. 

c.  Affidavit,  763. 

d.  Writ,  764. 

e.  Interrogatories,  764. 

f.  Answer,  764. 

g.  Proceedings  Subsequent  to  Answer,  764. 
h.   Trial,  765. 

/.  Judgment \  765. 

Ill  Enforcement  of  Stockholders'  Bights,  765. 

1.  Proceedings  to  Compel  Contribution,  765. 

a.  Nature  of  Proceeding,  765. 

b.  Parties,  766. 

c.  Bill  or  Complaint,  766. 

d.  Answer,  766. 

c.  Judgment  or  Decree,  767. 
a.  Relief  from  Fraud,  Ultra  Vires,  Illegal  Conduct,  etc.,  767. 

a.  Jurisdiction  —  Nature  of  Remedy,  767. 

(1)  ///  General,  767. 

(2)  Federal  Courts,  768. 

b.  Joinder  of  Causes  of  Action,  768. 

c.  Parties,  770. 

( 1 )  General  Rules,  770. 

(a)  All  Persons  Interested,  770. 
(Jf)  Corporation,   771. 
(c)  Creditors,  77 1. 
(</)  Stockholders,  771. 
(*)  Excuse  for  Omission  of  Necessary  Parties* 

77i- 
'2)  Plaintiffs,  772. 

j)  Defendants,  773. 

(0)  Corporation,   773. 

(A)  Directors  and  Stockholders,  774, 

(*■)  Fraudulent  Grantees,  775. 

(</)  Persons  Without  Interest,  775. 

<*.  Bill  or  Complaint,  776. 

1)  Definiteness  and  Certainty,  776. 

2)  Allegations  on  Information  and  Belief,  777. 
'3)   Title  and  Interest  of  Plaintiff,  777. 
^4)  Demand  upon  Directors,  and  Exhaustion  of  Other 

Remedies,  778 
(<z)  /«  General,  778. 
(£)  Federal  Practice,  781. 
(r)  Excuse  for  Omission,  781. 

<ra.  ///  General,  781. 

££.   C///r^  P/Vw,  783 

<rr.  Breaches  of  Duty,  783. 

*&/.  GW//  tf«</  Control  of  Directors,  783. 

**.  Interest  of  Directors,  784. 

//".  Nonexistence  of  Corporation,  785. 

(5)  /?>W,  785. 

(6)  *7//ra  Vires,  787. 
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7)  Illegal  Conduct  of  Majority \  788. 
p\  Irreparable  Injury*  789. 
[q)  Verification  of  Bill,  789. 
e.  Plea  or  Answer,  789. 
/.  Defending  Corporate  Interests,  790. 
g.  Demurrers  and  Motions  to  Dismiss,  793. 
h.  Amendments,  794. 
3.  Refusal  of  Inspection  of  Books,  etc.,  794. 
a.  Remedies,  794. 

Mandamus,  794. 
Bill  or  Petition  in  Equity,  795. 
(3)  Actions  for  Damages,  796. 

(a)  Refusal  of  Inspection,  796. 

to  -       - 


n 


Refusal  to  Furnish  Statement,  796. 
b.  Parties,  796. 


1^  In  Mandamus,  796. 
2) 


2)  /«  Equity,  797. 

3)  /»  Actions  for  Damages,  797. 
r.  Petition,  Bill,  or  Complaint,  797. 

(1)  /«  General,  797. 

(<z)  /«  Action  for  Mandamus,  797. 

(3)  i?/7/  /«  Equity,  798. 

(V)  Z*  Action  for  Damages,  798. 

(2)  Requisite  Averments,  799. 


(0^  Notice,  799. 
fa)  Description  t 
(r)  Purpose  and  Motive,  799. 


Description  of  Books,  799. 


(</)  Previous  Demand  and  Refusal,  800. 
(*)  Injury  and  Damage,  801. 
4/.  /Y*a  <?r  Answer,  801. 

(1)  In  General,  801. 

(2)  Denials,  802. 

4.  Review  of  Corporate  Election,  802. 

a.  /*  General,  802. 

£.  Nature  of  Proceeding,  803. 

1)  (?w  Warranto,  803. 

2S  -#/'//  wi  Equity,  803. 

j3  Mandamus,  805. 
(4)  Summary  Proceedings ;  805. 
*.  Parties,  806.  j 

<£  Notice,  806.  j 

*.  Information,  Bill,  or  Complaint,  807. 
y.  ./Y*0  or  Answer,  808. 
^-  judgment,  808. 

5.  Dividends  and  New  or  Bonus  Slock,  809. 

a.  /«  General,  809. 

£.  Nature  of  Proceeding  and  Form  of  Action  810. 


(1)  7*  Equity,  810. 
(2^  Assumpsit,  Case 
(3)  Mandamus,  810. 


2^  Assumpsit,  Case,  etc.,  810. 
j)  Mandt 
c.  Parties,  810. 


f 
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d.  Bill,  Declaration,  or  Complaint,  811. 

e.  Answer,  812. 

IV.  PftoczBBnros  Respecting  Tbaksfkb  of  Stock  ato  Gmm 

CATES,  812. 
1.  Nature  of  Proceeding  and  Form  of  Action,  812. 

a.  Assumpsit,  Case,  etc.,  812. 

b.  In  Equity,  813. 

c.  Mandamus,  814. 

d.  Motion,  816. 

9.  Actions  at  Law,  816. 
<i.  Parties,  816. 
£.  Declaration  or  Complaint,  816. 

( 1 )   7Y//*  and  Interest  of  Plaintiffs  816. 

2)  Conditions  Precedent,  817. 
j)  Conversion,  817. 

(<i)  /*  General,  817. 
(£)  Demand  and  Notice,  817. 
(4)  Damages,  817. 
r.  7Y*a  *r  Answer,  818. 

3.  5W/  /«  Equity,  818. 
a.  Parties,  818. 

(1)  /«  General,  818. 

(2)  Persons  Holding  Stock  in  Controversy,  819. 

(3)  Corporation  and  Directors,  820. 
3.  Multifariousness  and  Misjoinder,  821. 
*.  Averments  of  Bill  or  Complaint,  822. 

1)  /«  General,  822. 

'2)  Power  to  Issue  Stock,  822. 

3)  Notice  of  Ownership,  823. 

(4)  Demand,  823. 

(5)  Inadequacy  of  Remedy  at  Law,  823. 

(6)  /'r^r  <?/  AV7,  824. 
</.  7Y«i  <?r  Answer,  824. 

*.    7V/a/  £y  y^O'*  825. 
/.  Judgment,  825. 
£\   CW/J,  826. 

4.  Mandamus,  826. 

<j.  Joinder  of  Petitioners,  826. 

J.   7*  Jr^w  Writ  Should  Be  Directed,  826. 

c.  Averments  of  Petition,  826. 

(1)  In  General,  826. 

(2)  Identification  of  Stock,  826. 

(3)  Demand  and  Refusal,  826. 

5.  Motion  or  Petition,  827. 

a.  //*  General,  827. 

£.  Judgment  and  Costs,  827. 

V.  Cancellation  of  Stock,  827. 

1.  Remedy  in  Equity,  827. 

2.  Parties,  827. 

a.  Plaintiff,  827. 
A  Defendant,  828. 
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3.  Bill  or  Complaint,  828. 

a.  In  General)  828. 

b.  Ownership  of  Stock,  829. 

CROSS-REFERENCES. 

As  to  other  matters  of  Pleading  and  Practice,  see  generally  the  articles 
CORPORATIONS,  vol.  5,  p.  52;  CREDITORS  BILLS, 
vol.  5,  p.  388;  OFFICERS  OF  PRIVATE  CORPORA- 
TIONS,  vol.  15,  p.  60;  RECEIVERS,  vol.  17,  p.  675; 
SEQUESTRATION,  vol.  19,  p.  540;  UNINCORPO- 
RATED ASSOCIATIONS;  WINDING  UP;  and  the 
General  Index  to  this  work. 
Matters  of  Substantive  Law  and  Evidence,  consult  the  titles 
STOCK  and  STOCKHOLDERS,  Am.  and  Eng.  Encyc. 
of  Law,  and  the  references  there  given. 

I  Enforcement  by  Cokpoeation  of  Sttbsceiptions  ok  Calls  — 

1.  Jurisdiction.  —  The  liability  of  a  stockholder  to  the  corpora- 
tion on  his  subscription  is  not  a  penal  liability.,  but  one  that  is 
contractual,  and  will  ordinarily  be  enforced  by  courts  outside  the 
parent  state  of  the  corporation,  unless  thereby  a  wrong  or  injury 
will  be  done  to  the  citizens  of  the  state  in  which  the  subscription 
or  calls  thereon  are  sought  to  be  enforced,  or  the  policy  of  the 
laws  of  such  state  will  be  contravened  or  impaired.1 

2.  Nature  of  Proceeding  —  a.  In  General  —  At  Law  or  in  Equity. 
■ —  It  seems  that  the  liability  on  a  contract  of  subscription  to  the 
capital  stock  of  a  corporation  is  a  purely  legal  one,  and  cannot 
be  enforced  by  the  corporation  in  a  court  of  equity.* 

1.  Mandel  v.  Swan  Land,  etc.,  Co.,    (Pa.)    12;    Stokes    v.    Lebanon,    etc., 
154  III.  177.  Turnpike  Co.,  6  Humph.  (Tenn.)  241. 

The  Liability  of  the  Stockholders  Most  As  to  the  Enforcement  by  a  Creditor  of 

Be  Determined  by  the  law  of  the  parent  the  liability  on  a  contract  of  subscrip- 

Biate   of  the  corporation.      Mandel   v.  tion,   see   infra,     II.    Enforcement   of 

Swan  Land,  etc.,  Co.,  154  111.  177.  Stockholders*  Liability  to  Creditors. 

Jurisdictional  Amount.  —  In  California ,  A  Bill  to  Enjoin  a  Corporation  from  Col- 

where  the  amount  of  an  instalment  or  looting  a  Subscription,  or  in  any  manner 

call  is  such  that  a  justice  has  jurisdic-  enforcing  it,  will  not  lie,  except  upon 

lion,  he  cannot  divest  himself  of  such  grounds  which  are  unavailable  as  a 

jurisdiction   or  transfer  the  cause   to  defense  at  law  to  such  an  action  upon 

the  Supreme  Court,  under  Const.  Cal.,  the  contract  of  subscription.     Thus, 

ari.  6,  §  5,  as  the  term  "  assessment  "  where   the  allegation  is  that  the  cor- 

used    in    this   provision    does   not   in-  poration  never  was  properly  organized, 

elude   the   instalments  or  calls  which  and  therefore  never  had  any  power  or 

are  sometimes  termed  "  assessments,"  authority  to  act  as  such,  such  a  defense 

made  under  Civ.  Code  Cal.,  §  331,  by  may  be  availed  of  at  law.     So,  also, 

a  private  corporation    upon  its  stock-  allegations  that  a  corporation,  through 

holders.      Arroyo  Ditch,   etc.,   Co.  v.  its  agent,  expressly  promised  that  the 

Superior  Ct.,    92   Cal.   47.      And   see  payment  of  the  subscription  should  not 

generally  article  Amount  in  Contra-  be  demanded  in  money,   but  that  it 

versy,  vol.  1,  p.  702.  might  be  paid  in  work  and  materials, 

2.  Freeman  v.  Winchester,  to  Smed.  and  that  the  subscription   was   made 
&  M.  (Miss.)  577;  Strasburg  R.  Co.  v.  upon  the  express  condition  that  a  rail-                               | 
Echternacht,  21  Pa.  St.  220;  Oil  Co.  v.  road  should  pursue  a  certain  designated                                | 
Riddle,  6  Phila.  (Pa.)  495,  25  Leg.  Int.  route,  may,  if  there  were  agreements                              1 
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Assumpsit  —  The  corporation  may,  as  a  general  rule,  enforce  the 
payment  of  a  subscription  or  call  by  assumpsit  or  an  equivalent 
form  of  action,1  unless  such  form  of  action  is  expressly  or  impli- 
edly inhibited  by  the  charter  or  statute  under  which  the  corpora- 
tion claims  its  existence.2 

In  Absence  of  Express  Promise,  Statute,  or  Provision  of  Charter.  —  In  some 
cases  it  has  been  held  that  assumpsit  can  be  maintained  only 
where  there  is  an  express  promise  to  pay  the  amount  of  subscrip- 
tion, or  where  a  personal  obligation  to  pay  is  imposed  on  the 
stockholder  by  statute  or  charter.1 

of  this  character,  be  pleaded   at  law  Ossipee    Hosiery,   etc.,   Mfg.    Co.    v. 

against  any  suits  to  recover  the  money.  Canney,  54  N.  H.  295;  Stokes  v.  Leba- 

Thompson  v.  Guion,  5  Jones  Eq.  (N.  non,   etc.,   Turnpike  Co.,   6   Humph, 

Car.)  113.                           "  (Ten n.)  241. 

Refusal  to  Decree  Payment  of  Subserip-  2.  Alabama.  —  Selma,  etc.,  R.  Co.  v. 

tlon. —  Where    a    bill   in   equity    was  Tipton,  5  Ala.  787. 

brought  by  a  corporation  against  the  Maine,  —  Kennebec,  etc.,  R.  Co.  v. 

eiecutors  of  a  deceased  subscriber  for  Kendall,  31  Me.  470;  Jay  Bridge  Corp. 

a  general  accounting  and  restoration  v.    Woodman,    31    Me.    573;    Bangor 

to  the  corporation  of  moneys  belong-  House    Proprietary    v.    Hinckley,    12 

ing  to  it,  and  recrived  by  such  sub-  Me.  385. 

scriber,  wbo  was  also  a  promoter  of  Massachusetts.  —  Franklin  Glass  Co. 
the  corporation,  and  to  enforce  the  v.  White,  14  Mass.  286;  Cutler  v.  Mid- 
payment  of  the  decedent's  subscription  dlesex  Factory  Co.,  14  Pick.  (Mass.) 
to  the  stock  of  the  corporation,  the  483;  Andover,  etc.,  Turnpike  Corp.  v. 
court  refused  to  decree  an  enforcement  Gould,  6  Mass.  40;  Andover,  etc..  Turn- 
of  the  subscription,  however  desirable  pike  Corp.  v.  Hay,  7  Mass.  102;  New 
it  might  be  to  include  all  matters  in  Bedford,  etc.,  Turnpike  Corp.  v. 
controversy  between  the  parties  in  one  Adams,  8  Mass.  138;  Franklin  Glass 
decree.  Oil  Co.  v.  Riddle,  6  Phila.  Co.  v.  White,  14  Mass.  286;  Taunton, 
(Pa.)  495,  25  Leg.  Int.  (Pa.)  12.  etc.,   Turnpike  Corp.   v.    Whiting,    10 

Bill  for   Specific  Performance  of  Sub-  Mass.  327. 

•cription  Agreement.  —  In  Strasburg  R.  New  Hampshire.  —  Franklin    Glass 

Co.   v.   Echternacht,  21    Pa.    St.   220,  Co.  v.  Alexander,  2  N.  H.  380. 

which  was  a  bill  in  equity  on  the  part  New  York.  —  Ft.  Edward,  etc.,  Plank 

of  a  corporation  filed  with  the  view  of  Road  Co.   v.   Payne,  17  Barb.  (N.  Y.) 

enforcing  the  specific  performance  of  567;  Jenkins  v.  Union  Turnpike  Road, 

an  agreement  for  subscription,   it  ap-  1  Cai.  Cas.  (N.  Y.)  86. 

peared  that  the  defendant  with  others  Pennsylvania. — Belmont  Park  Assoc, 

signed  a  paper  agreeing  that,  if  the  v.  Toller,  6  Pa.  Co.  Ct.  266. 

company  should  be  incorporated  with  Tennessee.  —  Stokes  v.  Lebanon,  etc., 

certain    privileges,   ihey    would    sub-  Turnpike  Co.,  6  Humph.  (Tenn.)  241. 

scribe  the  number  of  shares  set  oppo-  8.  Maine.  —  Bangor  House  Proprie- 

site  to  their  respective  names;  and  that  tary  v.  Hinckley,  12  Me.  388;  Kenne- 

the  charter  was  obtained  and  the  ds-  bee,  etc.,  R.   Co.  v.   Kendall,  31  Me. 

fendant    refused    to    take    the  slock,  470;  South   Bay   Meadow  Dam  Co.  v. 

whereupon  the  company  brought  the  Gray,  30  Me.  547. 

bill  to  enforce  specific  performance.  Massachusetts. — Andover,  etc.,  Turn- 
The  court  said:  "  A  bill  in  equity  is  pike  Corp.  v.  Gould,  6  Mass.  40;  An- 
not  the  mode  of  enforcing  it;  the  dover,  etc.,  Turnpike  Corp.  v.  Hay,  7 
remedy  at  law  for  its  violation  being  Mass.  102;  New  Bedford,  etc.,  Turn- 
full,  complete,  and  adequate."  pike   Corp.   v.   Adams,   8   Mass.   138; 

1.  Selma,  etc.,   R.  Co.   v.  Tipion,  5  Katama  Land   Co.    v.   Jernegan,    126 

Ala.  787;  Beene  v.  Cahawba,  etc.,  R.  Mass     155;     Franklin    Glass    Co.    v., 

Co.,  3  Ala.  660;  Peake  v.  Wabash  R.  White,   14  Mass.  286;    Taunton,  etc., 

Co.,   18  111.  88;   Hughes  v.  Antieiam  Turnpike  Corp.  v.  Whiting,   10  Mass. 

Mfg.  Co.,  34  Md.  316;  Carson  v.  Arctic  327;  Salem   Mill   Dam  Corp.  v.  Rope, 

Min.  Co.,  5  Mich.  288;    Dexter,  etc.,  6  Pick.  (Mass.)  43. 

Plank  road  Co.  v.  Millerd,  3  Mich.  91;  New  Hampshire.  —  New  Hampshire 
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b.  FORFEITURE.  —  In  most  jurisdictions  a  remedy  by  forfeit- 
ure of  the  unpaid  shares  is  provided  by  statute  for  nonpayment 
of  a  subscription  or  refusal  to  respond  to  a  call,1  and  the  power 
of  forfeiture  is  sometimes  conferred  upon  the  corporation  by  its 
charter,*  and  occasionally  by  the  articles  of  association.3 

c.  Election  of  Remedies.  —  The  remedy  by  forfeiture  is,  as 
a  general  rule,  regarded  as  cumulative,  and  the  corporation  may, 
instead  of  resorting  to  forfeiture,  elect  to  have  recourse  to 
assumpsit;4  but  where  assumpsit  is  permitted  to  be  maintained 

Cent.  R.  Co.  v.  Johnson,  30  N.  H.  390;  v.  Hinckley,  12  Me.  385;  Jay  Bridge 

Franklin  Glass  Co.  v.  Alexander,  2  N.  Corp.  v.  Woodman,  31  Me.  573;  Frank- 

H.  380.  lin  Glass  Co.   v.  Alexander,  2  N.  H. 

New  York.  —  Ft.  Edward,  etc.,  Plank  380;   Tar  River  Nav.  Co.   v.  Neal,  3 

Road  Co.  v.   Payne,  17  Barb.  (N.  Y.)  Hawks  (N.  Car.)  520;    Rutland,  etc., 

567.  R.  Co.  v.  Thrall,  35  Vt.  536;  Brocken- 

Vermont.  —  Connecticut,  etc,  Rivers  brough  v.  James  River,  etc.,  Co.,  1  Patt. 

R.  Co.  v.  Bailey,  24  Vt.  465;  Walling-  &  H.  (Va.)  94. 

ford  Mfg.  Co.  v.  Fox,  12  Vt.  304;  Essex  8.  Westcott  v.  Minnesota  Min.  Co.,                                   1 

Bridge  Co.  v.  Tuttle,  2  Vt.  393.  23  Mich.  163.                                                                              * 

1.  Kentucky.  —  Instone  v.  Frankfort  4.  Alabama.  —  Beene    v.    Cahawba, 

Bridge  Co.,  2  Bibb  (Ky.)  576.  etc.,  R.   Co.,  3  Ala.  660;  Selma,  etc., 

Maine.  —  Kennebec,  etc.,  R.  Co.  v.  R.  Co.  v.  Tipton,  5  Ala.  787,  39  Am. 

Kendall,  31  Me.  470;   Bangor  House  Dec.  344. 

Proprietary  ir.  Hinckley,  12  Me.  388.  Connecticut,  —  Hartford,  etc.,  R.  Co. 

Maryland.  —  Murphy    v.    Patapsco  v.  Kennedy,  12  Conn.  500;  Dan  bury, 

Ins.  Co.,  6  Md.  99.  etc.,  R.  Co.  v.  Wilson,  22  Conn.  447; 

Massachusetts. — Andover,  etc.,  Turn-  Mann  v.  Cooke,  20  Conn.  178. 
pike  Corp.  v.  Gould,  6  Mass.  40;  An-  Florida.  —  Barbee    v.   Jacksonville, 
dover,  etc  .,  Turnpike  Corp.  v.  Hay,  7  etc..  Plank  Road  Co.,  6  Fla.  262;  Dib- 
Mass.   102;  New  Bedford,  etc.,  Turn-  ble  v.  Jacksonville,  etc.,  Plank  Road 
pike   Corp.   v.   Adams,  8   Mass.   138;  Co.,  6  Fla.  279;  Dorman  v.  Jackson- 
Franklin  Glass  Co.  v.  White,  14  Mass.  ville,  etc.,  Plank  Road  Co.,  7  Fla.  265.                                    f 
286;    Tauntoo,   etc.,    Turnpike   Corp.  Georgia.  —  High  tower  v.  Thornton,  8 
v.  Whiting,  10  Mass.  327;  Mechanics'  Ga.  486,  52  Am.  Dec.  412. 
Foundry,  etc.,  Co.  v.  Hall,  121  Mass.  Illinois.  —  Banet  v.  Alton,  etc.,  R. 
272.  Co.,  13  111.   504;  Klein  v.  Alton,  etc., 

Michigan.  —  International  Fair,  etc.,  R    Co.,   13  111.   514;  Ryder  v.  Alton, 

Assoc,  v.  Walker,  83  Mich.  386;  Atlantic  etc.,  R.  Co.,  13  III.  516;  Cross  v.  Pinck- 

Dynamite  Co.  v.  Andrews,  97  Mich,  neyville  Mill  Co.,  17  111.  54;    Peoria, 

466;  Carson  v.  Arctic  Min.  Co.,  5  Mich,  etc.,   R.   Co.   v.    Elting,    17    111.  429; 

288;  Merrimac  Min.  Co.  v.  Bagley,  14  Spangler  v.   Indiana,  etc.,  R.   Co.,  21 

Mich.  501.  111.   276;    Raymond  v.   Caton,    24   111. 

New  Hampshire.  —  Franklin     Glass  123;  Mandel  v.  Swan  Land,  etc.,  Co., 

Co.  v  Alexander,  2  N.  H.  380.  51  111.  App.  204. 

New    York.  —  Sagory   v.    Dubois,    3  Kentucky.  —  Instone    v.    Frankfort 

Sandf.  Ch.  (N.  Y.)  46$.  Bridge  Co.,  2  Bibb  (Ky.)  576,  5  Am. 

South    Carolina.  —  Greenviile,    etc.,  Dec.  638. 

R.    Co.    v.   Cathcart,   4   Rich.    L.   (S.  Louisiana.  —  Mexican  Gulf  R.  Co.  v. 

Car.)  80.  Viavant,  6  Rob.  (La.)  305 ;  New  Orleans, 

Virginia.  —  Grays     v.    Lynchburg,  etc.,  Steamship  Co.   v.  Briggs,  27  La. 

etc.,  Turnpike  Co.,  4  Rand.  (Va.)  578.  Ann.  318. 

Washington.  —  Puget    Sound,    etc.,  Maine.  —  South  Bay  Meadow   Dam 

R.  Co.  v.  Ouellette,  7  Wash.  265.  Co.  v.  Gray,  30  Me.  547. 

9.  Matter  of  Long  Island  R.  Co.,  19  Maryland.  —  Hughes    v.    Antietam 

Wend.  (N.  Y.)  37;  Beene  v.  Cahawba,  Mfg.    Co.,    34    Md.    316;    Murphy   v. 

etc.,  R.  Co.,  3  Ala.  660;  Hartford,  etc.,  Patapsco  Ins.  Co.,  6  Md.  99. 

R.   Co.    v.    Kennedy,    12    Conn.    499;  Massachusetts.  —  Boston,  etc.,  R.  Co. 

Mexican  Gulf  R.  Co.  v.  Viavant,  6  Rob.  v.  Wellington,  113  Mass.  79;  Worcester                                   1 

(La.)  305;    Bangor  House  Proprietary  Turnpike  Corp.  v.  Willard,  5  Mass.  8of                                   * 
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only  where  there  is  an  express  promise  to  pay,  or  where  the 

promise  is  an  implied  one,  the  remedy  of  the  corporation  pro- 
vided by  statute  or  charter  is  exclusive.1 

3.  Joinder  of  Causes  of  Action  —  Action  for  Several  Calls.  —  It  is 
permissible  to  join  causes  of  action  arising  out  of  the  nonpayment 

• 

4  Am.  Dec.  39;  Andover,  etc.,  Turn-  R.   Co.   v.   Blakely,  3  Strobh.  L.  (S. 

Eike  Corp.  v.  Gould,  6  Mass.  40, 4  Am.  Car.)  245. 

lee.   80;  City   Hotel   v.   Dickinson,  6  Tennessee.  —  Slokes  v.  Lebanon,  etc., 

Gray  (Mass.)  586.  Turnpike  Co.,  6  Humpb.  (Tenn.)  241. 

Michigan.  —  Carson  v.   Arctic  Min.  Vermont.  —  Connecticut,  etc.,  Rivers 

Co.,  5   Mich.  288;  International  Fair,  R.  Co.   v.   Bailey,  24  Vt.  465,  58  Am. 

etc.,  Assoc,  v.  Walker,  83  Mich.  386,  Dec.    181;    Rutland,    etc.,    R.   Co.   v. 

88  Mich.  62;  Atlantic  Dynamite  Co.  v.  Thrall,  35  Vt.  536. 

Andrews,  97  Mich.  466.  Virginia. —  Brockenbrough  v.  James 

Mississippi. — Freeman  v.  Winchester,  River,  etc.,  Co.,  1  Patt.  &  H.  (Va.)  94. 

10  Smed.  &  M.  (Miss.)  577;  Payne  v.  Washington.  —  Puget  Sound,  etc.,  R. 

Bullard,  23  Miss.  88,  55  Am.  Dec.  74.  Co.  v.  Ouellette,  7  Wash.  265. 

New  Hampshire.  —  New  Hampshire  United     States.  —  Rockville,     etc., 

Cent.  R.  Co.  v.  Johnson,  30  N.  H.  390,  Turnpike  Road  v.  Maxwell,  2  Cranch 

64  Am.  Dec.  300;  White  Mountains  R.  (C.  C.)  451. 

Co.  v.  Eastman,  34  N.  H.  124;  Pisca-  Stock  Not  Held  by  Original  Subscriber, 

taqua  Ferry  Co.  v.  Jones,  39  N.  H.  491.  —  The  fact  that  the  stock  subscribed 

New  York.  —  Buffalo,  etc..  R.  Co.  v.  for  is  not  held  by  the  original  stock- 
Dudley,  14  N.  Y.  336;  Rensselaer,  etc.,  holder,  but  by  one  who  stands  in  his 
Plank  Road  Co.  v.  Barton,  16  N.  Y.  place,  does  not  prevent  the  statutory 
457,  note;  Lake  Ontario,  etc.,  R.  Co.  v.  or  charter  remedy  from  being  a  cumu- 
Mason,  16  N.  Y.  451;  Rensselaer,  etc..  lative  one.  Mann  v.  Cooke,  20  Conn. 
Plank  Road  Co.  v.  Wetsel,  21  Barb.  178;  Merrimac  Min.  Co.  v.  Bagley,  14 
(N.  Y.)  56;  Dayion  v.  Borst,  31  N.  Y.  Mich.  501;  Mann  v.  Currie,  2  Barb. 
435;    Northern   R.   Co.   v.   Miller,    10  (N.  Y.)  294. 

Barb.  (N.  Y.)  260;  Mann  v.  Currie,  2  Waiver  of   Bight  of   Election  —  Cali- 

Barb.  (N.  Y.)2g4;  Troy,  etc.,  R.  Co.  v.  fornia.  —  Under  Civ.  Code  Cal.,  §  349, 

Kerr,  17  Barb.  (N.  Y.)  581;  Troy,  etc.,  providing   that,    where   a  corporation 

R.  Co.  v.  Tib  bits,  18  Barb.  (N.  Y.)  297;  has  elected  to  make  use  of  its  statutory 

Ft.  Edward,  etc.,  Plank  Road  Co.  v.  powers,  it  may  waive  further  proceed* 

Payne,  17  Barb.  (N.  Y.)  567;  Ogdens-  ings  and  proceed  by  action  to  recover 

burgh,  etc.,  R.  Co.   v.   Frost.  21  Barb,  delinquent  assessments,  a  corporation 

(N.  Y.)  541;  Eastern   Plank   Road  Co.  cannot,  when  it  has  so  elected  but  has 

v.   Vaughan,  20    Barb.    (N.    Y.)    155;  lost  jurisdiction   to  take  any  further 

Goshen,  etc.,  Turnpike  Road  v.  Hurtin,  proceedings,  proceed  by  action.    Thus, 

9  Johns.  (N.  Y.)  217,  6  Am.  Dec.  273;  where  the  directors  fixed  a  particular 

Troy  Turnpike,  etc.,   Co.   v.  M'Ches-  day  as  the  one  on  which  assessments 

ney,  21  Wend.  (N.  Y.)  296;  Herkimer  would  become  delinquent,  and  another 

Mfg..  etc.,  Co.  v.  Small,  21  Wend.  (N.  day  for  the  sale  of  delinquent  assess- 

Y.)  273;  McDonough  v.  Phelps,  (N.  Y.  ments,  but  the  publication  of  sale  was 

Super.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  not  made  in  accordance  with  the  statute 

Y.)  372;  Sagory   v.    Dubois,  3  Sandf.  and  thereby  all  jurisdiction  to  sell  the 

Ch.  (N.   Y.)  466;  Harlaem   Canal  Co.  stock  was  lost,  it  was  he'.d  that  the 

v.  Seixas,  2  Hall  (N.  Y.)  504;  Northern  directors  could  not  proceed  by  action 

R.  Co.  v.  Duane,   2  Am.  L.  J.  (N.  Y.)  to  collect  the  amount.     San  Bernardino 

481.  Invest.  Co.  v.  Merrill,  108  Cal.  490. 

North   Carolina.  —  Tar    River  Nav.  Forfeiture  Lost  by  Laches.  —  It  is  not 

Co.  v.  Neal,  3  Hawks  (N.  Car.)  520.  in  the  power  of  a  court  of  chancery  to 

Pennsylvania.— Delaware,  etc.,  Canal  aid  a  corporation  in  the  enforcement 

Nav.  v.  Sansom,  1  Binn.  (Pa.)  70.  of  a  forfeiture  where  the  company  has 

South  Carolina.  —Greenville,  etc.,  R.  failed  to  use  its  remedy  at  the  proper 

Co.   v.  Cathcart,  4  Rich.  L.  (S.  Car.)  time.     Stokes  v.  Lebanon,  etc.,  Turn- 

89;  Greenville,  etc.,  R.  Co.  v.  Smith,  6  pike  Co.,  6  Humph.  (Tenn.)  241. 

Rich.  L.  (S.  Car.)  91;  Charlotte,  etc.,  1.  See  cases  in  note  3,  p.  679. 
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of  several  calls,  even  though  the  complaint  sets  out  each  of  such 
calls  by  itself  as  fully  as  if  the  action  had  been  brought  for  a 
single  instalment.1 

4.  Parties  —  tf .  PLAINTIFF  —  Action  in  Name  of  Corporation.  — 
Where  the  subscription  is  made  prior  to  organization  an  action 
on  the  subscription  contract  may  in  some  states  be  brought  in 
the  name  of  the  corporation.2  So,  also,  if  a  note  for  payment 
of  the  subscription  has  been  made  payable  to  agents  prior  to 
organization  it  is  proper  to  sue  thereon  in  the  name  of  the  cor- 
poration.8 

Action  by  Receiver.  —  In  cases  where  ordinarily  the  corporation 
itself  may  maintain  assumpsit,  if  the  corporation  is  in  the  hands 
of  a  receiver  he  may  bring  such  action.4 

b.  Defendant.  —  Inasmuch  as  the  liability  of  the  stockholder 
for  the  amount  of  his  subscription,  or  calls  thereon,  is  a  several 
one,  it  is  proper  to  bring  a  separate  action  against  each  delin- 
quent stockholder,5  and,  even  in  cases  where  the  corporation 
has  passed  into  the  hands  of  a  receiver,  separate  actions  may  be 
brought  against  the  stockholders  for  unpaid  balances  of  their 
subscriptions.6 

1.  Walter  A.  Wood  Harvester  Co.  v,  4.  Elderkin  v.  Petersori,  8  Wash.  674. 
Jefferson,  57  Minn.  456,  holding  that  Notice  of  Receivership  Proceedings.  — 
a  complaint  so  drawn  should  be  taken  Where  the  action  is  brought  by  a  re» 
as  stating  a  single  cause  of  action,  viz.,  ceiver,  the  complaint  need  not  allege 
the  right  to  recover  the  balance  of  the  that  the  stockholder  had  any  notice  of 
subscription  remaining  due  and  un-  an  application  for  the  appointment  of 
paid,  because  the  plaintiff  will  not  be  a  receiver,  or  any  notice  whatever 
permitted  after  the  last  call  has  been  of  the  petition  upon  which  it  was 
made  to  split  its  cause  of  action  and  to  adjudged  that  the  receiver  collect  from 
bring  a  separate  action  for  each  instal-  the  subscribers  and  stockholders  of 
ment.  the  corporation  the  whole  of  their  sub- 

2.  Delaware,  etc.,  R.  Co.  v.  Irick,  23  scriptions   to   its  siock.      Elderkin   v. 
N.  J.  L.   321;  Mil  ford,  etc.,  Turnpike  Peterson,  8  Wash.  674. 
Co.  v.  Brush,  10  Ohio  in.  5.  Elderkin  v.  Peterson,  8  Wash. 674; 

Persons  Other  than  Corporation. —  In  Price  v.  Grand  Rapids,  etc.,   R.  Co., 

some  cases  it  seems  proper  that  the  18  Ind.  137. 

action  should  be  brought  in  the  name  Stock  Subscriptions,   though   in   Form 

of  the  person  to  whom  payment  was  to  Joint  Contracts,  are  intended  to  be  and 

be  made.     Thompson  v.  Page,  1  Met.  are  to  be  treated  as  several,  and  each 

(Mass.)  565;  Stanton  v.  Wilson,  2  Hill  stockholder  is  severally  liable  for  the 

(N.    Y.)   153;    Edinboro'    Academy   v.  amount  opposite  his  own  name.    Price 

Robinson,  37  Pa.  St.  210;  Ramey  v.  v.  Grand  Rapids,  etc.,  R.  Co.,  18  Ind.                                  1 

Anderson,    1     McMull.    L.    (S.    Car.)  137. 

300.  6.  Elderkin  v.  Peterson,  8  Wash.  674; 

After  Assignment  of  Subscription.  —  In  Phoenix  Warehousing  Co.  v.  Badger, 

the  District  of  Columbia  actions  on  stock  67  N.  Y.  294. 

subscriptions  that  have  been  assigned  Nonjoinder — Objection    on    Appeal. —                                  , 

by  the  corporation  should  be  brought  An   objection    that    other  subscribers 

by   the  corporation    for    the   use   and  who  have  not   paid  in  full  should  be 

benefit  of    the    assignee.      Glenn    v.  joined  as  defendants  is  not   available 

Marbury,    145    U.    S.   499;    Glenn   v.  on  appeal   where  the  objection  is  not 

Busey,  5  Mackey  (D.  C.)  233.  taken  in  the  answer,  nor  any  exception 

3.  Vermont  Cent.  R.  Co.  v.  Clayes,  taken  at  the  trial  raising  such  point. 
21  Vt.  31;  Rutland,  etc.,  R.  Co.  v.  Cole,  Phoenix  Warehousing  Co.  v.  Badger,  67 

24  Vu  33.  N.  Y.  294.  \ 
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5.  Declaration  or  Complaint  —  a.  In  General.  —  The  complaint 
must  of  course  state  a  cause  of  action  arising  out  of  the  contract 
of  subscription,1 

b.  Capacity  to  Sue. — Where  the  corporation  sues  by  its 
corporate  name  for  an  unpaid  subscription  or  call,  it  need  not, 
in  some  states,  aver  its  corporate  existence,  or  how  it  became  a 
corporation,2  nor  is  it  necessary  to  allege  the  objects  for  which 

1.  Mississippi,  etc.,  R.  Co.  v.  Gaster,  stock,  and  pay  therefor  four  hundred 

20  Ark.  455;  San  Bernardino   Invest,  dollars  per  share,  and  pay  therefor  in 

Co.  v.  Merrill,  108  Cal.  490;  Morehouse  weekly  instalments/'  there  is  no  sub- 

v.  North  Western  Gravel  Road  Co.,  44  stantial  variance  between  the  declara- 

Ind.    473;     Hain    v.    North    Western  tion  and  the  contract.     Frank  v.  Mor- 

G ravel- Road  Co.,  41  Ind.  196;  Haun  v.  rison,  58  Md.  423. 

Mulberry,  etc..  Gravel  Road  Co.,  33  Immaterial  and  Harmless  Variance. — 

Ind.  103;  Gebhart  v.  Junction  R.  Co.,  A  variance  as  to  the  contract  of  sub- 

12  Ind.  484;  Corydon  Steam  Mill  Co.  scription  declared  on  is  not  error  where 

v.   Pell,  4  Blackf.  (Ind.)  472;  Fox  v.  it  is  immaterial  and  harmless.     Hays 

Allensville,  etc.,  Turnpike  Co.,  46  Ind..  t.  Pittsburgh,  etc.,  R.  Co.,  38  Pa.  St.  81. 

31;  Knottsville  Roller  Mill  Co.  v.  Mat-  Sufficient  Statement  of  Cause  of  Action, 

tingly,  (Ky.  1896)  35  S.  W.  Rep.  1114;  — A   complaint  that  alleges  and  sets 

Instone    v.    Frankfort    Bridge   Co.,    2  out  that  the  defendant  agreed  to  take 

Bibb  (Ky.)  576;  Maltby  v.  Northwest-  the   number  of  shares  of   stock  sub- 

ern  Virginia  R.  Co.,  16  Md.  422;  Am-  scribed  by  him,  subject  to  all  the  lia- 

herst,  etc.,  R.  Co.  v.  Watson,  4  Gray  bilities  and   penalties  of   the   charter 

(Mass.)  61;  Walter  A.  Wood  Harvester  and  by-laws  of  the  corporation,  and 

Co.  v.  Robbing,  56  Minn.  48;  Fiser  v.  alleges   the  making  of  several   calls, 

Mississippi,  etc,  R.  Co.,  32  Miss.  359;  specifying  them,  the  publication  and 

Atlantic  Mut.  F.  Ins.  Co.  v.  Young,  38  service    of    notice    of    calls,   and   the 

N.  H.451;  Perdicaris  v.  Trenton  City  amount  required  to  be  paid,  and  then 

Bridge  Co.,  29  N.  J.  L.  367;  Mansfield,  proceeds,  "  whereby  the  said  defend- 

etc,   R.  Co.  v.  Hall,  26  Ohio  St.  310;  ant  became  liable  to  pay  to  the  said 

Pennsylvania,  etc.,  Canal  Co.  v.  Webb,  plaintiff,"  sufficiently  stales  a  cause  of 

9  Ohio  136;  Bavington  v.  Pittsburgh,  action.    Buffalo,  etc.,  R.  Co.  v.  Dudley, 

etc.,    R.  Co.,    34    Pa.    St.  358;  Woon-  14  N.  Y.  336, 

socket  Union  R.  Co.   v.  Taft,  8  R.  I.  2.  Heaslon   v.   Cincinnati,    etc.,    R. 

411;  McKay  v.  Elwood,  12  Wash.  579.  Co.,  16  Ind.  275;  Williams  v.  Franklin 

Actions  for  Deficiency  after  Forfeiture.  Tp.  Academical  Assoc,  26  Ind.  310. 

—  In  Massachusetts  actions  brought  for  And  see  article  Corporations,  vol.  5, 

a  deficiency   existing  after  stock  has  p.  70  et  seq. 

been  forfeited  for  nonpayment  of  as-  Subecription  Prior  to  Incorporation.  — 
sessments  need  not  aver  facts  sufficient  Where  the  action  is  on  a  subscription 
to  recover  on  the  subscription  con-  made  prior  to  incorporation,  an  aver- 
tract,  nor  allege  a  performance  of  con-  ment  that  it  was  made  to  the  corpora- 
ditions  precedent,  since  they  are  based  tion  is  sufficient  without  a  specific 
upon  Rev.  Stat.  Mass.,  c.  39,  §  53,  and  averment  that  the  plaintiff  isacorpora- 
not  upon  the  subscription  contract,  tion,  and  the  same  to  which  the  sub- 
Troy,  etc.,  R.  Co.  v.  Newton,  1  Gray  scription  has  been  made.  Shick  v. 
(Mass.)  544;  Amherst,  etc.,  R.  Co.  v.  Citizens'  Enterprise  Co.,  15  Ind.  App. 
Watson,  4  Gray  (Mass.)  6j.  329. 

Averments    and   Proof  —  Variance.  —  Variance  as  to  Name  of  Corporation.  — 

Where  the  declaration  alleges  that  the  Where  the  contract  of  subscription  is 

defendant  "  subscribed  for  and  agreed  specially  declared  on,  and  ihere  is  a 

to  take  five  shares  of  the  stock  of  the  variance  between  the  name  of  the  cor- 

said  Franklin  Land  and  Loan  Company  poration  in  the  record  and  the  name  of 

of   Baltimore   City,  and   to   pay   four  the  corporation  created  by  law,  it  is 

hundred  dollars  therefor,  in  weekly  in-  necessary  to  aver  that  the  contract  was 

stalments  of  one  dollar  per  share,  in  made   with  the  plaintiff  by  the  name 

each  and  every  week,"  and  the  con-  therein    used.     Peake   v.   Wabash   R. 

tract  offered  in  evidence  is  "  that  the  Co.,  iS  III.  88. 

defendant  agreed  to  take  five  shares  of  Immaterial    Variance,  —  Where    the 
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the  corporation  was  organized ;  *  but  in  other  jurisdictions,  where 
the  corporation  is  organized  under  a  foreign  act,  or  where  it  is  a 

domestic  corporation  organized  under  a  private  act,  it  has  been 
held  that  such  acts  must  be  set  forth.* 

Sufficiency  of  Allegation.  —  Where  it  is  necessary  to  allege  corporate 
existence,  it  is  as  a  rule  sufficient  to  aver  that  the  plaintiff  is  a 
corporation  duly  organized  under  the  laws  of  some  state.3 

name  of  the  corporation  in  the  sub-  and  existing  corporation,"  is  sufficient, 
scriplion  paper  was  "The  Missouri  McKay  v.  Elwood,  12  Wash.  579. 
Cotton  Seed  Oil  Company/'  and  the  In  Instone  v.  Frankfort  Bridge  Co., 
name  in  the  articles  of  association  was  2  Bibb  (Ky.)  576,  the  court  took  notice 
"  The  Missouri  Cotton  Seed  Oil  Com-  of  the  private  act  of  incorporation 
pany  of  St.  Louis/'  this  was  held  to  without  its  being  specially  pleaded, 
bean  immaterial  variance.  Haskell  v.  Facts  That  Would  Show  that  the  He- 
Sells,  14  Mo.  App.  91.  quisitions  of  the  Charter  Have  Been  Com- 

1.  Williams  v.  Franklin  Tp.  Aca-  plied  With,  and  that  the  corporation 
demical  Assoc,  26  Ind.  310.  has  been  legally  organized,   need  not 

Authority  to  Have  Capital  Stock.  —  In  be  stated.     Henderson,  etc.,  R.  Co.  v. 

Minneapolis  Harvester  Works  p. Libby,  Leavell,  6  B.  Mon.  (Ky.)  358;  Shick  v. 

24  Minn.  327,  a  complaint  which  did  Citizens'  Enterprise  Co.,  15  Ind.  App. 

not  show  what  kind  of  corporation  the  329. 

plaintiff  was,  and  which  did  not  con-  An    averment    that    subsequent    to 

tain  a  specific  allegation  that  it  was  subscription  the  company  4<  was  legally 

authorized  to  have  a  capital  stock  or  to  organized,  in  which  organization  the 

take  subscriptions  therefor,  was  held  defendant  aided,"  is  a  conclusion  of 

not  to  state  facts  sufficient  to  constitute  law  rather  than  an  averment  of  fact, 

a  cause  of  action.  Morehouse   v.   North-Western    Gravel 

2.  Perdicaris  v.  Trenton  City  Bridge  Road  Co.,  44  Ind.  473;  Hain  c.  North- 
Co.,  29  N.  J.  L.  367.  Western  Gravel  Road  Co.,  41  Ind.  196. 

Beference  to  Act  Not  Sufficient.  —  In  Specific  Allegations  Unnecessary.  —  In 
Perdicaris  v  Trenton  City  Bridge  Co.,  Oswego,  etc.,  Plank  Road  Co.  v.  Rust, 
29  N.  J.  L.  367,  the  action  was  brought  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  390,  the 
by  the  corporation,  which  was  chartered  complaint  alleged  generally  the  incor- 
under  a  foreign  act  and  also  under  an  poration  of  the  plaintiffs  pursuant  to 
act  of  the  state  in  which  suit  was  the  provisions  of  a  statute.  The  court 
brought.  The  declaration  failed  to  set  remarked:  "  This  is  sufficient  for  any 
out  the  terms  and  provisions  contained  purpose,  but  even  that,  I  think,  was 
in  the  act  as  to  subscription  and  the  unnecessary  in  this  action.  The  de- 
mode of  payment,  nor  did  it  set  forth  fendants  by  subscribing  for  stock  have 
absolute  promises  to  pay,  but  referred  admitted  the  legal  existence  of  the 
to  the  act.  The  court  said  that  "  a  plaintiffs  as  a  corporation,  and  cannot 
private  act  must  be  set  forth  in  plead-  question  their  capacity  to  appear  upon 
ing;  the  court  cannot  take  judicial  the  record."  Citing  Dutchess  Cotton 
notice  of  it,"  and  that  where  a  promise  Manufactory  v.  Davis,  14  Johns.  (N. 
refers  to  "  an  act  which  is  not  public,  Y.)  238.  See  also  Sodus  Bay,  etc.,  R. 
for  a  specification  of  its  extent  and  Co.  v.  Hamlin,  24  Hun  (N  Y.)  390. 
mode  of  performance,"  the  act  is  made  Compare  Raccoon  River  Nav.  Co.  v. 
a  part  of  it,  and  the  "  statement  is  Eagle,  29  Ohio  St.  23d,  wherein  it  was 
substantially  defective  "  unless  the  held  that  where  the  incorporation  was 
private  act  or  so  much  of  it  as  is  re-  dependent  upon  a  precedent  condition 
f erred  to  be  set  forth.  a  subscriber  was  not  estopped  from 

3.  Williams    v.    Franklin   Tp.    Aca-  pleading  nul  tiel  corporation, 
demical  Assoc,  26  Ind.  310;  Oswego,  Object  of  Reference  to  Act  of  Incorpora- 
etc,  Plank  Road  Co.  v.  Rust,  (Supm.  tion.  —  In  a  case  where  a  corporation 
Ct.)  5  How.  Pr.  (N.  Y.)  390;  McKay  v.  avers  its  organization  under  an  act  of 
Elwood,  12  Wash.  579.  the  legislature,  the  reference  to  the  act 

A  complaint  alleging  that  the  "  W.  is  for  the   purpose    of    showing    the 

J.   Pratt  Hardware  Company  is,  and  nature  and  legal  effect  of  the  contract 

at  and  during  all  the  time  hereinafter  sued  upon,  because  every  subscription 

mentioned  has  been,  a  duly  organized  to  the  capital  stock  of  a  corporation, 
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Where  the  Subscription  Wu  Hade  to  an  Existing  Corporation  it  does  not 
seem  necessary  to  allege  specially  that  the  law  has  been  complied 
with  in  every  particular  circumstance  that  is  required  before  it 
may  become  invested  with  the  privileges  and  powers  conferred 
by  its  charter.1 

Corporation  in  Prooeai  of  Formation  —  Completion  of  Organisation.  —  Where 
the  subscription  was  made  to  the  articles  of  association  of  a  com- 
pany in  process  of  organization  the  complaint  should  show  a 
substantial  compliance  with  statutory  requirements  in  the  subse- 
quent acts  necessary  to  complete  the  organization  and  give  the 
company  a  right  of  action  to  recover  the  amount  subscribed.2 

when  a  binding  contract,  is  such  in  plaint  in  an  action  by  a  corporation  to 

virtue  of  the  charter  or  organic  com-  recover  subscriptions  to  its  stock  need 

pact  under  which  the  corporation  acts,  not,  in    South    Carolina*  set   forth  the 

and   therefore  such  charter,  whether  conditions  precedent  upon  which  alone 

set  out  in  words  or  by  reference  to  the  it  might  be  authorized  to  exercise  such 

statute  constituting  it,  is  a  proper  part  corporate  franchises  as  are  asserted  by 

of  the  cause  of  action  alleged.     Such  it,  nor  aver  that  such  conditions  pre- 

being    the  only    purpose    for    which  cedent  were  duly  performed.     Cheraw, 

reference  is  made  to  the  act  of  in  cor-  etc.,  R.  Co.  v.  White,  14  S.  Car.  57. 

po  rat  ion,  it  cannot  be  used  with  any  Defenses  Growing  Out  of  Irregularities 

propriety  to  show  that  there  were  cer-  in  the  Organisation  of  the  corporation 

tain  conditions  to  be  performed  before  need  not  be  anticipated  by  the  com- 

the  plaintiff  could  claim  legally  to  ex-  plaint.     McKay  v.  Elwood,   12  Wash, 

ercise    corporate    powers.       Cheraw,  579. 

etc.,  R.  Co.  v.  White,  14  S.  Car.  57.  2.  Shick  v.  Citizens'  Enterprise  Co., 

Want  of  Capacity  to  8ue  —  South  Car-  15  Ind.  App.  329;  Hain  v.  North-West- 

olina. —  In   South   Carolina   the    com-  ern   Gravel   Road   Co.,    41   Ind.    196; 

plaint   need   not  set    forth   conditions  Haun  v.  Mulberry,  etc..  Gravel  Road 

and    circumstances    that     show     the  Co.,  33  Ind.  103;  Williams  v.  Franklin 

capacity  of  the  corporation  to  sue  in  Tp.  Academical  Assoc,  26   Ind.   310; 

the  character  in  which  ithascome  into  Wert  v.  Crawfordsville,  etc.,  Turnpike 

court.     Cheraw,  etc.,  R.  Co.  v.  White,  Co.,   iq  Ind.  242;    Miller  v.  Wild  Cat 

14  S.  Car.  57.  Gravel  Road  Co.,  52  Ind.  51;  Wheeler 

80  Also  in  Washington    a    want    of  v.  Thayer,  121  Ind.  64. 

capacity  to  sue  as  a  corporation  must  Under   an   Indiana  Statute  it  seems 

appear  from   the  facts  stated   in   the  necessary  to  aver  and  prove  that  the 

complaint,  and  not  from  the  omission  certificate  of   incorporation   has  been 

of  facts  that  would  expose  such  want,  filed  in  the  office  of  the  recorder  of  the 

McKay  v.  Elwood,  12  Wash.  579.  county  in  which  the  corporation  is  to 

1.  Selma,  etc.,   R.  Co.  v.  Tipton,  5  be  located,  which  shall  be  placed  on 

Ala.  787;  Shick  v.  Citizens'  Enterprise  record,  and  that  a  duplicate  thereof 

Co.,   15  Ind.  App.    329;    Williams  v.  has  been  filed  in  the  office  of  the  secre- 

Franklin   Tp.  Academical  Assoc,   26  tary  of  state.     Nelson   v.    Blakey,  54 

Ind.    310;    Miller  v.  Wild  Cat  Gravel  Ind.  29;  Whitworth  v.  Blakey,  55  Ind. 

Road  Co.,  52  Ind.  51;  Grubby.  Mahon-  510;  Miller  v.  Wild  Cat  Gravel  Road 

ing  Nav.  Co.,  14  Pa.  St.  302;  Cheraw.  Co.,    52    Ind.    51;    Steinmetz  v.    Ver- 

etc.  R.  Co.  v.  White,  14  S.  Car.  57.  sailles,  etc.,  Turnpike  Co.,  57  Ind.  457. 

Allegation  of  Election  of  Corporate  Where  the  complaint  alleges  the  en- 
Offioers. — An  averment  that  the  cor-  tering  into  the  articles  of  association, 
poration  has  elected  corporate  officers,  which  are  set  out  by  copy,  as  contain- 
in  a  case  where  the  organization  is  ing  the  contract  entered  into  by  the 
perfected  without  such  an  election,  defendant,  and  they  appear  to  contain 
may  be  stricken  out  as  surplusage,  all  that  is  required  by  law,  and  also 
Grubb  v.  Mahoning  Nav.  Co.,  14  Pa.  alleges  that  the  necessary  amount  of 
St.  302.  stock  has  been  subscribed  for,  and  that 

In    Cases    Where    the    Plaintiff    Has  the  articles  have  been  duly  filed  for 

Alleged  a  Corporate  Existence  the  com-  record,  no  further  allegations  are  nee* 
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c.  Performance  of  Conditions  Precedent.  —  Where  the 

contract  of  subscription  involves  a  condition  precedent,  the 
plaintiff  must  show  that  the  condition  has  been  performed,  or  a 
readiness  to  perform  it.1  Thus  where  a  stipulated  amount  of 
stock  is  required  to  be  subscribed  before  the  corporation  shall 
go  into  operation,  a  petition  by  the  corporation  against  a  stock- 
holder to  recover  the  amount  subscribed  by  him  must  contain 
an  averment  that  the  requisite  amount  of  stock  was  subscribed, 
and  failure  so  to  aver  will  render  the  petition  fatally  defective.* 

Where  an  Allegation  of  Perfornianoe  Is  Omitted,   a  waiver  of   the  con- 
dition must  be  averred,  or  some  fact  excusing  performance.3 

essary.      Miller  v.   Wild  Cat  Gravel    ports  a  consideration.     Ellis  v.  White, 
Road  Co.,  52  Ind.  51.  (Tex.  Civ.  App.   1895)  31  S.  W.  Rep. 

1.  Trolt  v.  Sarchett,  10  Ohio  St.  241;     1071. 

Livesey  v.  Omaha  Hotel  Co.,  5  Neb.  Solvency  and  Competency  of  Subscrib- 
60;  Es  tab  rook  v.  Omaha  Hotel  Co.,  5  era.  —  An  averment  that  the  full 
Neb.  76;  Boehmep.  Omaha  Hotel  Co.,  amount  of  stock  has  been  subscribed 
5  Neb.  80;  Martin  v.  Pensacola,  etc.,  is  sufficient  without  alleging  that  the 
R.  Co.,  8  Fla.  370.  And  see  article  subscriptions  were  made  in  good  faith 
Conditions  Precedent,  vol.4,  p.  626.  or  that  the  subscribers  were  solvent 
Where  the  Payment  of  a  Deposit  per  and  had  capacity  to  contract.  Shick 
Share  is  a  condition  precedent  to  the  v.  Citizens1  Enterprise  Co.,  15  Ind. 
validity  of  the  subscription,  such  pay-  App.  329.  See  also  Miller  v.  Wild  Cat 
ment  should  be  averred.  Fiser  v.  Gravel  Road  Co.,  52  Ind.  51. 
Mississippi,  etc.,  R.  Co..  32  Miss.  359.  That  Entire  Stock  Has  Been  Bub- 
Expenditure  of  Subscriptions. —  Where  scribed.  —  Where  it  appears  from  the 
the  condition  of  the  subscription  is  subscription  contract  that  no  assess- 
that  the  money  collected  shall  be  ex-  ment  shall  be  enforced  before  the  en- 
pended  in  a  certain  way,  the  expend!-  tire  stock  is  subscribed,  there  should 
ture  must  be  shown,  or  an  offer  made  be  an  allegation  that  the  entire  stock 
to  expend  as  provided  in  the  contract,  has  been  subscribed.  Livesey  v. 
Trott  v.  Sarchett,  10  Ohio  St.  241.  Omaha  Hotel  Co.,  5  Neb.  60;  Esta- 
Performanoe  of  Enterprise  by  Corpora-  brook  v.  Omaha  Hotel  Co.,  5  Neb.  76; 
tion.  —  Wherein  the  body  of  the  sub-  Boehme  v.  Omaha  Hotel  Co.,  5 
scription  there   is   a  stipulation  for  a  Neb.  80. 

particular  enterprise,  as  for  the  build-  Sufficient  Allegation.  —  An  allegation 
ing  of  a  road  to  a  certain  named  place  that  the  corporation  "  is,  and  at  and 
or  for  its  location  upon  a  specified  during  all  the  time  hereinafter  men- 
route,  such  a  stipulation,  being  out-  tioned  has  been,  a  duly  organized  and 
side  the  terms  of  the  charter,  is  in  the  existing  corporation,"  is  sufficient 
nature  of  a  condition  precedent,  and,  without  alleging  that  all  of  the  stock 
unless  strictly  complied  with  by  the  has  been  subscribed.  McKay  v. 
corporation,  the  party  subscribing  is  El  wood,  12  Wash.  579. 
absolved  from  his  obligations  to  pay.  See  also  Duluth  Invest.  Co.  v.  Witt, 
Martin  v.  Pensacola,  etc.,  R.  Co.,  8  63  Minn.  538,  wherein  the  omission  of 
Fla.  370.  an  allegation  that  the  whole  amount  of 

2.  Fry  v.  Lexington,  etc.,  R.  Co.,  2  shares  had  been  subscribed  was  held 
Met.  (Ky.)  314;  Knottsville  Roller  immaterial  where  the  allegation  of 
Mill  Co.  v.  Mattingly,  (Ky.  1896)  35  S.  organization  was  sufficient,  arid  there 
W.  Rep.  1 1 14;  Shick  v.  Citizens'  Enter-  were  also  allegations  that  the  defend- 
prise  Co.,  15  Ind.  App.  329  ant  subscribed  for  a  stated  number  of 

Suit    on   Note    for  Subscription.  —  In  shares  on   which  he  had  paid  many 

Texas  it  has  been  held  that  where  the  assessments,  and  that  he  had  received 

action  is  on  a  note  given  in  payment  and  accepted  a  certi6cate  for  the  sub- 

of  the  subscription,  the  principle  that  scribed  shares  and  had  been  credited 

requires   an    allegation   that   the   full  with  the  dividend  on  each  share, 

amount  of  stock  has  been  subscribed  8.  Livesey  v.   Omaha   Hotel  Co.,  5 

has  no  application,   for   the  note  im-  Neb.  60;  Estabrook   v.   Omaha  Hotel 
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Payment  of  Deposit  by  Subscriber. —  It  seems  doubtful  whether, 
according  to  the  weight  of  authority,  it  is  necessary  to  aver  that 
the  defendant  paid  at  the  time  of  subscribing  any  deposit  upon 
the  amount  of  the  subscription;  there  are  cases  holding  both 
ways.1 

d.  Performance  of   Conditions   Subsequent.  —  Where 

the  conditions  of  the  agreement  of  subscription  are  not  precedent 
it  is  not  necessary  either  to  set  them  forth  or  to  make  any 
averments  in  relation  to  them,*  but  in  cases  where  the  liability 
of  the  subscribers  is  governed  by  the  conditions  of  a  subsequent 
contract  there  must  be  an  allegation  that  those  conditions  have 
been  performed.3 

e.  Tender  of  Stock.  —  It  is  not  necessary  to  allege  a  tender 

Co.,  5   Neb.   76;    Boehme   ?.   Omaha  price,  "  in  manner  and  form,  and  at 

Hotel  Co.,  5  Neb.  80.  such  times  and  manner  as  required  by 

1.  Averment  Feoessary. —  In  Fiser  v.  the  directors,"   it  is    unnecessary  to 

Mississippi,  etc.,  R.  Co.,  32  Miss.  359,  allege  that  the  corporation  has  carried 

the  payment  of  a  deposit  per  share  out  or  intends  to  carry  out  the  works 

seems  to  have  been  considered  a  con-  described  in  the  articles  of  association, 

dition  precedent  to  the  validity  of  the  Darrell  v.  Hilligoss,  etc.,  Gravel  Road 

subscription,  and   being  such   it  was  Co.,  go  Ind.  264. 

held  necessary  to  aver  that  the  deposit  Readiness  to  Construct  Road.  —  Where 

had  been  paid  at  the  time  of  subscrip-  the    contract  stated   that  the    money 

tion.    See  also   Busey   v.  Hooper,  35  subscribed  was  to  be  applied  in  the 

Md.  15.  construction    of    a    railroad    between 

Averment  Unnecessary. —  In  Illinois  certain  designated  points,  but  the 
River  R.  Co.  i\  Zimmer,  20  111.  654,  language  used,  to  wit,  "  for  the  pur- 
the  court  said:  "Admitting  that  in  pose  of  extending  said  road  from 
order  to  make  the  subscriptions  obliga-  Bloomington  to  Gosport,"  raised  no 
tory  6n  the  defendants,  it  was  neces-  condition  as  to  the  payment  of  the  in- 
sary  that  they  should  have  paid  the  stalments,  it  was  held  unnecessary  to 
ten  per  cent,  at  the  time  of  subscrib-  aver  readiness  on  the  part  of  the  com- 
ing, we  are  of  the  opinion  it  was  not  pany  to  construct  the  road  between 
necessary  to  aver  that  fact  in  the  dec-  these  two  places.  New-Albany,  etc., 
laration.  The  liability  arises,  prima  R.  Co.  v.  Pickens,  5  Ind.  247. 
facie,  upon  the  subscriptions,  and  if  Compliance  with  Statute  as  to  Amount 
any  fact  exists  which  may  defeat  that  Subscribed.  —  In  an  action  for  assess- 
liability  the  defendants  should  plead  ments  made  for  the  general  and  legiti- 
that  fact  in  defense."  mate  purposes  of  the  corporation,  the 

8.  Darrell  v.  Hilligoss,  etc..  Gravel  corporation  need  not  show  a  compli- 

Road  Co.,  90  Ind.  264;    New-Albany,  ance  with  a  statute  providing. that  the 

etc.,  R.  Co.  v.   Pickens,   5   Ind.   247;  company  shall  not  engage  in  certain 

Henderson,  etc.,  R.  Co.  v.  Leavell,  16  works  until  a  certain  per  cent,  of  the 

B.  Mon.  (Ky.)  358.  estimated   cost  has    been    subscribed 

Expenditure   of   Money  Subscribed.—  for.     Penobscot  R.  Co.   t>.   White,  41 

Where  the  method  in  which  the  money  Me.  512. 

subscribed  is  to  be  expended  is  not  a  3.  Mathis  v  Pridham,  1  Tex.  Civ. 
condition  precedent,  it  is  not  necessary  App.  58,  holding  that  where  the  con- 
to  make  an  averment  that  the  money  tract  was  to  pay  the  amount  subscribed 
has  been  or  will  be  expended  in  ac-  in  case  one-half  the  cost  of  building  a 
cordance  with  the  terms  of  subscrip-  slaughter  house  should  be  equal  to 
tion.  Henderson,  etc.,  R.  Co.  v.  such  amount,  but  if  one  half  of  the 
Leavell,  16  B.  Mon.  (Ky.)  358.  cost  should  be  less  than  the  amount 

Performance  of  Work  by  Corporation.  —  subscribed  then  to  pay  only  such  part 

Where  in  the  subscription  the  defend-  of  the  latter  amount  as  would  be  equal 

ant  agreed  to  take  and  pay  for  a  cer-  to  half  the  cost,  the  cost  of  the  slaughter 

tain  number  of  shares  at  a  specified  house  should  have  been  alleged. 
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of  a  stock  certificate  *  unless  there  is  a  special  contract  that  the 

stock  shall  not  be  paid  for  until  the  certificate  therefor  has  been 
issued  and  delivered  or  tendered.2 

1.  Clark  v.  Continental  Imp.  Co.,  57  having  its  attention  called  to  the  cases 

Ind.    135;    Miller   v.  Wild  Cat  Gravel  holding  to  the  contrary,  and  not  having 

Road  Co.,  52  Iod.  51;  Heaston  v.  Cin-  them  in  mind,  that  it  is  no  defense  to 

cinnati,  etc.,  R.  Co.,  16  Ind.  275;  New  an  action  on  a  stock  subscription  to 

Albany,  etc.,  R.  Co.  v.  McCormick,  10  allege  that  no  certificate  for  the  stock 

Ind.  499;   We m pie  v.  St.  Louis,  etc.,  has  been  tendered.     "  It  would  a  for- 

R.  Co.,  120  111.  196;  Walter  A.  Wood  tiori  follow  that  it  was  not  necessary 

Harvester  Co.  v.  Jefferson,   71   Minn,  to  allege  a  tender  in  the  complaint. 

367,  57  Minn.  456;  Marson  v.  Deither,  This  is  the  rule  generally,  if  not  uni- 

49   Minn.  423;  Columbia  Electric  Co.  versally,  laid  down  in  the  textbooks, 

v.  Dixon,  46  Minn.  463;  James  v.  Cin-  and  is  supported   by  an   almost  un- 

cinnati,  etc.,  R.  Co.,  2  Disney  (Ohio)  broken  line  of  decisions.     The  ground 

261.     See  also,  as  to  the  necessity  of  a  upon  which  it  is  put  is  that  a  subscrip- 

tender  before  suing  on   a  stock  sub-  (ion  for  the  stock  of  a  corporation  does 

scription,   California   Southern    Hotel  not  stand  on  the  footing  of  a  purchase 

Co.  v    Callender,  94  Cal.    120;    Dela-  of  property;  that  when  the  subscriber 

ware  R.  Co.  v.  Tharp,  1  Houst.  (Del.)  pays  he  is  the  owner  of  the  stock;  that 

149;    South    Georgia,  etc.,   R.   Co.   v.  it  is  the   payment  which  makes  him 

Ayres,  56  Ga.  230;  Fulgam  v.  Macon,  a    stockholder,    the    certificate    being 

etc.,  R.  Co.,  44  Ga.  597;  Chandler  v.  merely  the  evidence  of  his  right;  that 

Northern   Cross   R.   Co.,    18   111.    190;  he  is  a  full  stockholder,   with  all  the 

Slipher  v.  Earhart,  83  Ind.  173;  Drover  rights  of  one,  even  if  a  certificate  is 

v.  Evans,   59  Ind.  454;  Miller  z/.  Wild  never  issued  to  him;  and  therefore  it 

Cat    Gravel    Road  Co.,   52    Ind.    51;  is  for  him   to  demand  the  certificate 

Beaver  v.    Hartsville   University,    34  when  he  wishes  one,  and  not  for  the 

Ind.  245;  Heaston  v.  Cincinnati,  etc.,  corporation  to  tender  one." 

R.  Co.,  16  Ind.  275;  Vawter  v.  Ohio,  Action  to  Recover  Portion  of  Subeorip- 

etc,  R.  Co.,   14  Ind.    174;    Hardy   v.  tion.  —  In      Minneapolis     Harvester 

Merriweather,     14     Ind.     203;      New  Works  v.  Libby,  24  Minn.   327,  which 

Albany,  etc.,  R.  Co.  v.  McCormick,  10  was  an   action  to  recover,  not  the  full 

Ind.  499;  Smith  v.  Gower,  2  Duv.  (Ky.)  price  of  the  stock,  nor  so  much  thereof 

17;    Shelbyville    v.   Shelbyville,    etc.,  as  was  unpaid,   but  merely  a  portion 

Turnpike  Co.,  1  Met.  (Ky.)  54;  Webb  of  the  full  price,  the  remaining  por- 

v.  Baltimore,  etc.,  R.  Co.,  77  Md   92;  tion  not  being  due,  it  was  held  that 

Walter    A.    Wood    Harvester    Co.    v.  there    was    certainly   no   necessity    to 

Robbins,  56  Minn.  48;  Astoria,  etc.,  R.  allege  issuance  and  delivery  or  tender 

Co.  v.  Hill,  20  Oregon  177;  Buffi :ig ton  of  the  stock,  though  such  averments 

v.  Butler,  etc.,  Turnpike  Road  Co.,  3  might  be  necessary  if  the  action  were 

P.  &  W.  (Pa.)  71;  Sinkler  v.   Indiana,  brought  to  recover  the  full  price  of  the 

etc..  Turnpike  Road  Co.,  3  P.   &  W.  shares,  or  so  much  of  the  price  as  re- 

(Pa.)  149.  mained  unpaid.     Citing  St.  Paul,  etc.. 

Subscriptions  Before  and  After  Organ!-  R.  Co.  v  Robbins,  23  Minn.  439. 
sation.  —There  is  no  distinction  be-  2.  Clark  v.  Continental  Imp.  Co.,  57 
tween  a  subscription  to  the  stock  of  Ind.  135;  Summers  v.  Sleeth,  45  Ind. 
a  corporation  already  fully  organized  598;  Walter  A.  Wood  Harvester  Co.  v. 
and  a  subscription  made  prior  to  and  Jefferson,  57  Minn.  456. 
for  the  purposes  of  organization,  so  far  Promissory  Note  for  Amount  of  Sub- 
as  the  question  of  alleging  a  tender  scription.  —  In  Summers  v.  Sleeth,  45 
is  concerned.  Marson  v.  Deither,  49  Ind.  598,  a  subscriber  gave  his  prom- 
Minn.  423.  issory  note,   payable  on  the  perform- 

Minnesota.  —  In   Marson  v.   Deither,  ance  of  certain  acts  by  the  corporation, 

49   Minn.   423,    the  court   commented  for  which  note,  upon  its  paj ment,  the 

upon  contrary  decisions  in  the  cases  of  corporation  was  to  issue  the  amount  of 

St.   Paul,   etc.,   R.   Co.   v.  Robbins,  23  the  note  in  its  capital  stock.     It  was 

Minn.  439,  and  Minneapolis  Harvester  held  that  the  payment  of  the  note  and 

Works  v.  Libby,  24  Minn.  327,  remark-  the  issue  of  stock  were  dependent  and 

ing  that  it  held  in  Columbia  Electric  concurrent  acts,  and   that  suit  could 

Co.  v.   Dixon,  46  Minn.  463,  without  not  be  maintained  on  the  note  without 
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Readiness  and  Willingness  to  DeliTer  Certificates.  —  There  should  be  an 
allegation  of  readiness  and  willingness  to  deliver  the  certificates 
in  actions  for  the  whole  amount  subscribed,  or  to  enforce  pay- 
ment of  the  final  instalment  of  the  amount  subscribed.1 

Preferred  stock.  —  Where  the  defendant  has  subscribed  to  pre- 
ferred stock,  it  has  been  held  that  there  should  be  averments 
that  the  issue  of  such  stock  has  been  authorized  and  directed  by 
the  corporation,  and  that  it  has  been  issued,  or  in  the  absence  of 
the  latter  allegation  an  offer  to  issue  should  be  averred.3 

/.  Transfer  of  Rights  under  Subscription  Contract. 
—  Where  the  action  is  instituted  by  a  corporation  on  a  subscrip- 
tion contract  made  prior  to  organization  with  the  agents  or  com- 
missioners of  a  corporation,  there  should  be  an  averment  that 
the  rights  under  the  agreement  for  subscription  have  been  trans- 
ferred to  the  corporation.1 

averring  that  the  stock  was  issued  and  Blacki.    (Ind.)  472;    Loutsenhizer    v. 

tendered  to  the  maker  before  suit  was  Farmers',   etc..   Milling  Co.,  5  Colo, 

brought.     See  also  Hedge  v.  Gibson,  App.    479;      Minneapolis     Harvester 

58   Iowa  656;    Cooper  v.   McKee,  49  Works  v.   Libby,  24  Minn.  327.    And 

Iowa  286;    Courtright  v.    Deeds,    37  see  generally  article  Equitable  Assign- 

Iowa503;  Lawrence  v.  Smith,  50  Iowa  ments,  vol.  7,  p.  730. 

703.  Promise  to  Pay  Committee.  —  Where 

Obligations  Payable  Conditionally.  —  In  the  action  was  upon  an  absolute  and 

cases  where  notes  are  given  in  aid  of  unconditional  promise  by  the  signers 

railroad  companies,  and  made  payable  of    a    contract     to    pay    the     several 

upon  completion  of  the  road  within  a  amounts  subscribed  by  them  for  the 

certain  time,  and  on  payment  of  the  purpose  of  building,  to  a  committee 

note  the  railroad  company  agrees  to  whom  they  should  thereafter  select,  it 

issue  certificates  of  stock,  there  should  was  held   that  the  complaint  should 

be  a  tender  of  the  stock.     Lawrence  v.  state  whether  the  committee  was  ever 

Smith,  50 Iowa  703;  Cooper?/.  McKee,  selected,  and  if  selected   that  its  au- 

49  Iowa  286.  thority  to  receive  the  money   was  in 

An  agreement  "  to  deliver  the  said  some    way    transferred     to    another, 

shares  so  subscribed  for  by  defendants  Loutsenhizer  v.  Farmers',  etc.,  Milling 

to  them  when  paid  for/'  is  language  Co.,  5  Colo.  App.  479. 

that  "cannot  be  ignored,  for  under  it  Sufficient  Allegation  of  Transfer. —  A 

the  right  to  enforce  full  payment  can-  complaint  alleging  that  the  corporation 

not  be  regarded  as  distinct  and  inde-  contemplated  In  the  subscription  was 

pendent  from  the  ability  and  willing  duly  organized  by  the  defendant  and 

ness  to  deliver  the  shares.    The  acts  other  subscribers  in  compliance  with 

must  be  regarded  as  contemporaneous,  the   statutes,  and  that  his  and  other 

The  defendants  were  to  pay  and  the  stock  subscriptions  were  immediately 

plaintiff  was  to  deliver  at  the  same  and  duly  transferred  to  the  corporation 

time.     If  the  latter  is  not  in  position  to  so  organized,  and  that  the  conditions 

comply  with  its  part  of  the  contract,  upon  which  the  agreement  to  pay  the 

there    should   be   no    enforcement  as  stock   subscriptions   was    made    were 

against  the  former."     Waller  A.  Wood  fulfilled,    is    sufficient.      Minneapolis 

Harvester  Co.  v.  Jefferson,  57  Minn.  Threshing-Mach.   Co.   v.   Crevier,    39 

456.  Minn.  417. 

1.  Clark  v.  Continental  Imp.  Co.,  57  In  an  Action  on  a  Vote  given  for  the 
Ind.  135;  Walter  A.  Wood  Harvester  amount  subscribed  it  is  not  important 
Co.  v.  Jefferson,  71  Minn.  367,  57  to  aver  that  the  note  was  made  payable 
Minn.  456;  James  v.  Cincinnati,  etc.,  to  the  corporation  in  the  name  of  the 
R.  Co.,  2  Disney  (Ohio)  261.  person  to  whom  it  is  made  payable, 

2.  St.  Paul,  etc.,  R.  Co.  v.  Robbins,  though  this  is  perhaps  a  more  correct 
23  Minn.  439.  form  of  declaration,  but  it  is  certainly 

3.  Corydon  Steam-Mill  Co.  v.  Pell,  4  not  indispensable  after  judgment,   if 
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g<  Indebtedness.  —  There  should  be  an  allegation  that  the 

subscription  or  assessment  is  due  from,  and  unpaid  by,  the 
defendant  at  the  time  of  commencing  the  action.1 

Promise  to  Fay.  —  There  need  not  be  an  averment  pf  a  distinct 
promise  to  pay,*  since  it  makes  no  difference  whether  the  prom- 
ise to  pay  is  express  or  implied,1  except  in  jurisdictions  that 
only  permit  assumpsit  to  be  maintained  where  there  is  an  express 
promise  to  pay  for  the  stock.4 

indeed  it  would  be  even  upon  special  money  unless  the  contrary  appears,  for 

demurrer.     Rutland,   etc.,   R.   Co.   v.  that  is  the  most  general  form  of  such 

Cole,  24  Vt.  33.  contract.      Cheraw,    etc.,    R.   Co.   v. 

14  Beckoer  v.  Riverside,  etc,  Turn-  White,  14  S.  Car.  61, 

pike  Co.,  65   Ind.  468;    Bethel,  etc.,  The  Word  "Subscribe"  as  Applied  to 

Toll-bridge  Co.  v.  Bean,  58  Me.  89.  Contracts  of  Subscription  to  stock  has 

And  see  generally  articles  Assumpsit,  a  definite,   technical  sense.  Including 

vol.  2,  p.  987;  Debt,  vol.  5,  p.  894.  in  it  the  idea  of  a  promise  to  pay 

Sufficient    Averment.  —  An  averment  the  amount  subscribed  in  the  manner 

that"  said  plaintiff  demanded  payment  agreed  upon,    Cheraw,  etc,  R.  Co.  p. 

of  said  four  hundred  dollars  of  the  de-  White.  14  S.  Car.  57, 

fendants  on  the  first  day  of  April,  1874,  An  Agreement  for  a  Subscription  E*> 

with  which  demand  said  defendants  jnressly   Made   Subject   to   the  By-laws, 

refused    to    comply,"     is     sufficient,  rules,   and    articles  of  incorporatipn, 

Beckner  v.  Riverside,  etc.,  Turnpike  one  article  of  which  provides  that  the 

Co.,  65  Ind.  468.  stock  shall  be  paid  for  after  five  hun- 

Inmffloient  Averment.  —  In  an  action  dred    shares    have    been    subscribed, 

to  recover  the  amount  of  assessments  contains    a   promise   to  pay    for    the 

a  declaration  merely  alleging  that  the  stock,  because  the  article  becomes  as 

assessments     respectively     set     forth  much  a  part  of  the  contract  of  subscrjp- 

therein    were  "  to  be    paid    into    the  tion  as  if  it  had  been  incorporated  di* 

treasury  of  said  corporation  agreeably  recti y  into  the  contract.     Waukon,  etc, 

to  the  by-laws  of  said  corporation  "  is  R.  Co.  #.  Dwyer,  49  Iowa  121. 

not  sufficient  in  the  absence  of  an  alle-  8,  Alabama.  —  Beene    v.    Cahawba, 

gation  that  the  assessments  were  due  etc,  R.  Co.,  3  Ala.  660;  Selma,  etc,, 

and  payable  when  ihe  action  was  com-  R.  Co.  v.  Tipton,  5  Ala.  787;  Carlisle 

menced.     Bethel,  etc.,  Toll-bridge  Co.  v.  Cahawba,  etc.,  R.  Co.,  4  Ala.  70. 

v.  Bean,  58  Me.  89.  Florida,  —  Kirksey  v.  Florida,  etc, 

The  Time  When  the  Assessment  Became  Plank  Road  Co.,  7  Fla.  23. 

Due  must  be  alleged.      Bethel,   etc.,  Illinois.  —  Griswold  v.   Peoria  Uni- 

Toil-bridge  Co.  v.  Bean,  98  Me.  89.  versity,  26  111.  41. 

2.  Waukon,  etc.,  R.  Co.  v.  Dwyer,  Kentucky,  ~ » Ins  tone    v.     Frankfort 

49  Iowa  121;  Cheraw,  etc.,  R.  Co.  v.  Bridge  Co.,  2  Bibb  (Ky.)  576, 

White,  14 S,  Car.  57;  Essex  Bridge  Co.  Louisiana.  —  New      Orleans,      etc., 

v.    Tuttle,    2    Vt.    393.     See    articles  Steamship  Co.  v.  Briggs,  27  La.  Ann. 

Assumpsit,  vol.  2,  p.  987;  Contracts,  318. 

vol.  4,  p.  923.  New  York.  —  Buffalo,  etc,  R.  Co.  r. 

Subscriptions   payable  Otherwise  than  Dudley,  14  N.  Y.  346;  Northern  R.  Co. 

in  Money. —  A  complaint  stating  that  v.  Miller.  10  Barb.  (N.  Y.)  260;  Goshen, 

"  the  said  defendants   subscribed    to  etc.,    Turnpike     Road    v.    Hurtin,    9 

the  joint  stock  of  the  said  company  Johns.  (N.  Y.)  217;    Rensselaer,  etc., 

four  hundred  dollars,  for  and  in  con-  Plank  Road  Co.  v.  Wetsel,  21  Barb, 

sideration  of  eight  shares  in  the  capita]  (N.  Y.)  56;  Northern  R.  Co.  v.  Duahe, 

stock,"  distinctlv  charges  that  the  sub-  2  Am.  L.  J.  (N.  Y.)  481;  Townsend  v. 

scription    was    for    the    payment    of  Goewey,  19  Wend.  (N,  Y.)  424;  Glover 

tnoney,  even  though  the  charter  of  the  r.  Tuck,  24  Wend.  (N.  Y.)  153- Dul chess 

corporation  permits  subscriptions  to  be  Cotton     Manufactory     v.     Davis,    14 

taken  in  labor,   material,  or  land,  as  Johns.  (N.  Y.)  238, 

Well  as  money,  because  the  law  will  4.  Maine*  —  Bangor  House  Pro prie- 

presume   the  contract    to  have   been  tary  v.  Hinckley,  12  Me.  388;  Kenne- 

made  with  reference  to  the  payment  of  bee,  etc.,  R.  Co.  v.   Kendall,  31  Me. 
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Bight  to  Shares  of  Stock.  —  It  does  not  seem  necessary  to  allege 
specifically  that  the  defendant  by  virtue  of  his  subscription 
became  entitled  to  shares  of  the  capital  stock.1 

A.  Demand.  —  Where  the  subscription  or  assessment  is  due  at 
a  fixed  time,  or  according  to  the  terms  of  a  call,  there  need  be 
no  demand  for  payment.* 

i.  Calls  —  (\)  Making  of  Call. — Where  assessments  are, 
according  to  the  terms  of  subscription,  to  be  levied  as  required 
by  the  directors,  there  should  be  an  allegation  that  a  call  has 
been  made ; s  and  where  assessments  can  only  be  made  by  the 

470;  South  Bay  Meadow  Dam  Co.  v.  Steam-Mill  Co.  v.  Pell,  4  Black f.  (Ind.) 

Gray,  30  Me.  547.  472;    Bethel,   etc.,  Toll- bridge  Co.  v. 

Massachusetts.  —  Kararaa  Land  Co.  Bean,  58  Me.  89;  Penobscot  R.  Co.  v. 
v.  Jernegan,  126  Mass.  155;  Franklin  Dummer,  40  Me.  172. 
Glass  Co.  v.  White,  14  Mass.  286;  Demand  for  Payment  of  Whole  Stock. — 
Taunton,  etc.,  Turnpike  Corp.  v.  Where  a  subscription  is  expressly 
Whiting,  10  Mass.  327;  New  Bedford,  made  subject  to  the  articles  of  incor- 
etc.  Turnpike  Corp.  v.  Adams,  8  poration,  of  which  one  makes  an  as- 
Mass.  138;  Andover,  etc.,  Turnpike  sessment  payable  in  each  month  until 
Corp.  v.  Hay,  7  Mass.  102;  Andover,  the  whole  is  paid  as  the  expenditures 
etc.,  Turnpike  Corp.  v.  Gould,  6  Mass.  require,  a  petition  averring  that  the 
40;  Salem  Mill  Dam  Corp.  p.  Ropes,  expenditures  require  that  the  whole 
6  Pick.  (Mass.)  43.  stock    should    be    paid    is    sufficient. 

New  Hampshire,  —  New  Hampshire  Waukon,   etc.,    R.   Co.   v.    Dwyer,  49 

Cent.  R.  Co.  v.  Johnson,  30  N.  H.  390;  Iowa  121. 

Franklin  Glass  Co.   v.    Alexander,   2  8.  Lamar  Ins.  Co.  v.   Moore,  84  111. 

N.  H.  380.  575;  Banet  v.  Alton,  etc.,  R.  Co.,  13 

1.  Oswego,  etc.,  Plank  Road  Co.  v.  111.  504;  Beckner  p.  Riverside,  etc., 
Rust,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.)  Turnpike  Co.,  65  Ind.  468;  Walter  A. 
390.  Wood  Harvester  Co.  v.   Robbins,   56 

An  Averment  that  the  Defendant  "  Sub-  t  Minn.  48;  Parks  v.  Heman,  7  Mo.  A  pp. 

scribed  for  Twenty  Shares  of  the  capital  *  14;  Mansfield,  etc.,  R.  Co.  v.  Hall,  26 

stock,"  etc.,  "  according  to  (he  statute  Ohio    St.    310;     Pennsylvania,     etc., 

incorporating  the  company,"  is  a  suffi-  Canal  Co.   v.  Webb,  9  Ohio  136;  Bav- 

cient  averment  that  the  defendant  has  ington  v.  Pittsburgh,  etc.,  R.  Co.,  34 
done  everything  required  by  the  charter    Pa.  St.  358;  Guadalupe,  etc.,  Rivers 

in  order  to  become  a  subscriber.     Fiser  Stock  Assoc,  v.  West,  76  Tex.  461.    See 

v.  Mississippi,  etc.,  R.  Co.,  32  Miss,  also,  as  to  the  necessity  of  a  call,  South 

359.  Georgia,  etc.,  R.  Co.  v.  Ay  res,  56  Ga. 

Sufficient  Complaint.  —  A  complaint  230;  Great  Western  Tel.  Co.  v.  Gray, 
alleging  the  corporate  existence  of  the  122  111.  630;  Lamar  Ins.  Co.  r.  Moore, 
plaintiff,  the  defendant's  subscription  84  111.  575;  Purton  v.  New  Orleans, 
to  shares  of  capital  stock,  the  payment  etc.,  R.  Co.,  3  La.  Ann.  19;  Halsey 
of  sl per  centum  of  the  subscription,  and  Fire-Engine  Co.  v.  Donovan,  57  Mich, 
the  call  of  the  directors  for  the  pay-  318;  Grosse  Isle  Hotel  Co.  v.  I'Anson, 
ment  of  the  balance,  contains  allega-  43  N.  J.  L.  442;  Bouton  v.  Dry  Dock, 
tions  of  every  fact  essential  to  support  etc.,  Stage  Co.,  4  £.  D.  Smith  (N.  Y.) 
the  action.  Oswego  etc.,  Plank  Road  420;  Great  Western  Tel.  Co.  r.  Burn- 
Co.  v.  Rust,  (Supm.  Ct.)  5  How.  Pr.  ham,  79  Wis.  47;  Bowen  v.  Kuehn,  79 
(N.  Y.)  390  See  also  Instone  v.  Frank-  Wis.  53;  Priest  v.  Glenn,  51  Fed.  Rep. 
fort  Bridge  Co.,  2  Bibb(Ky.)  576.  400;  Glenn  v.  Priest,  48  Fed.  Rep.  19; 

2.  Beckner  v.  Riverside,  etc.,  Turn-  Dorsheimer  v.  Glenn,  51  Fed.  Rep.  404; 
pike  Co.,  65  Ind.  468;  Heaston  v.  Cin-  Chandler  v.  Siddle,  3  Dill.  (U.  S.)  477. 
cinnatl,  etc.,  R.  Co.,  16  Ind.  275;  New  Where  No  Condition  or  Stipulation  as  to 
Albany,  etc.,  R.  Co.  v.  McCormick,  10  the  Time  of  Payment  for  stock  is  attached 
Ind.  499;  Ross  v.  Lafayette,  etc.,  R.  to  the  subscription,  and  the  defendant 
Co.,  6  Ind  297;  New-Albany,  etc.,  R.  undertakes  to  pay  according  to  the 
Co.  v.  Pickens,  5  Ind.  247;  Corydon  conditions  of    the    charter,   it  is  not 
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directors  there  should  be  an  averment  of  the  existence  of  a  board 
of  directors,1  and  that  the  directors  were  elected  before  the  calls 

were  made,*  and  that  they  have  in  every  way  complied  with  the 
provisions  of  the  statutes  respecting  the  making  of  a  call.8 

necessary  to  aver  that  calls  have  been  8.  Atlantic  Mut.  F.  Ins.  Co.  v.  Young, 

made.     Phoenix   Warehousing  Co.  v.  38  N.  H.  451;  Mansfield,  etc.,  R.  Co. 

Badger,  67  N.  Y.  294.  v.  Hail,  26  Ohio  St.  310. 

Statutory  Authority  to  Levy  Galls.—  Besolution  of  Directors.  —  In   Ohio  it 

Where  a  corporation  is  permitted  by  has  been  held,   under  a  statute  (Act 

stature,   under   certain  conditions,   to  Ohio,  May  1,  1852,  §§  6,  7)  providing 

levy  and  collect  assessments  before  all  for  the  creation  and  regulation  of  in- 

of  the  capital    stock    has  been   paid,  corporal ed  companies,  that  there  must 

in  derogation  of  the  general  rule,  the  be  an  allegation  in  a  petition  to  recover 

complaint  must  allege  the  existence  of  unpaid  instalments  of  stock,  that  the 

the  condition  under  which  its  power  board  of  directors  of  1  he  company  have 

may    be    exercised.     San    Bernardino  by  resolution  required  subscriptions  to 

Invest.  Co.  v.  Merrill,  108  Cal.  490.  its  stock  to  be  paid  in  instalments  to  its 

1.  Mississippi,  etc.,  R.  Co.  v.  Gaster,  treasurer  at  specified  times  and  places 
30  Ark.  457,  holding  that  an  averment  and  in  specified  amounts.     Mansfield, 
that "  the  board  of  directors  "  made  etc.,  R.  Co.  v.  Hall,  26  Ohio  St.  310. 
assessments  is  sufficient.  A  General  Allegation  showing    that 

Mode   of   Conducting   Election.  —  In  calls  had  been  made  by  the  directors  of 

Indiana  it  has  been  held,  under  a  stat-  a  corporation  in  conformity  with  the 

ute  providing  that  "  not  less  than  three  requirements  of  the  charier  of  incor- 

nor  more  than  seven  directors  shall  be  poration   is  authorized    by   Code   Pr. 

elected   by  the  stockholders  of  every  Ky.,  §  149.     Henderson,  etc.,  R.  Co.  v. 

such  corporation,  who  shall  hold  their  Lea  veil,  16  B.  Mon.  (Ky.)  358. 

office  for  one  year  and  until  their  sue-  Specific  Purpose  of  Call  —  Rhode  Island. 

cessors  are  in  like  manner  elected,"  — A  declaration  alleging  generally  that 

that  a  complaint  which  alleges  that  the  "  all  and  every  condition  required  to 

directors   were   elected   by   the  stock-  be  performed  previous  to  and  in  order 

holders  is  sufficient.     Fox  v.  Aliens-  to  make  the  payments  of  said  subscrip- 

ville,  etc.,  Turnpike  Co.,  46  Ind.  31,  in  .tions  binding  and  obligatory  have  been 

which  case  it  was  said:  "  This  is  all  duly  and  regularly  performed,"  and 

the  statute  requires;  the  mode  of  con-  that  the  assessments  to  recover  which 

ducting  the  election  is  not  material,  it  the  suit  was  brought  "  were  duly  made 

being  done  by  the  proper  persons."  and  laid  upon  each  share  of  said  com- 

2.  Sieinmetz  v.  Versailles,  etc., Turn-  pany,"   without  alleging  the  specific 
pike  Co.,  57  Ind.  457.  purpose  for  which  they  were  laid,  or 

Express  Averment  Unnecessary.  —  In  that  they  were  laid  for  any  other  than 
Miller  v.  Wild  Cat  Gravel-Road  Co.,  general  purposes,  is  not  a  sufficient 
52  Ind.  51.  it  was  held  that  an  allega-  allegation  that  the  assessments  were 
tion  that  the  calls  were  made  by  the  made  for  the  purpose  of  being  ex- 
board  of  directors  of  the  corporation  pended  in  the  manner  required  by  the 
was  sufficient  without  alleging  in  terms  contract  of  subscription.  Woonsocket 
that  a  board  of  directors  had  been  Union  R.  Co.  v.  Taft,  8  R.  1.  411. 
elected,  because  calls  could  not  have  An  Averment  that  "Calls  Were  Duly 
been  made  by  a  board  of  directors  un-  Made"  is  in  Pennsylvania  a  sufficient 
less  such  board  had  been  elected.  averment  that  they  were  made  in  con- 
Notice  of  Election  of  Directors.  —  The  formity  with  the  statute  of  incorpora- 
complaint  need  not  allege  that  proper  tion.  Bavington  v.  Pittsburgh,  etc., 
notice  was  given  of  the  election  for  R  Co.,  34  Pa.  St.  358. 
directors,  inasmuch  as  an  irregularity  Variance  from  Subscription  Contract. — 
in  the  election  of  directors  is  not  a  Where  the  charter  of  a  railroad  cor- 
ground  on  which  the  paymeni  of  a  sub-  poration  authorizes  the  board  of  direc- 
scriplion  for  stock  can  be  resisted,  tors  to  provide  for  the  construction  of 
though  it  may  be  ground  for  a  quo  the  road  by  divisions,  and  provides 
warranto  to  oust  the  directors.  Stein-  that  the  stock  may  be  taken  and  sub- 
metz  v.  Versailles,  etc.,  Turnpike  Co.,  scribed  either  for  one  of  the  divisions 
57  Ind.  457.  or  for  the  whole  of  the  road,  as  those 
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(2)  Notice  of  Call  Given.  —  In  accordance  with  the  general  rule 
that,  when  matter  lies  more  properly  in  the  knowledge  of  the 
plaintiff  than  of  the  defendant,  the  declaration  must  state  that 
the  defendant  had  notice  thereof,  the  declaration  or  complaint 
must,  where  the  time,  amount  of  instalments,  and  manner  of 
payment  are  to  be  prescribed  by  the  officers  of  the  corporation, 
and  depend  upon  their  volition  and  action,  set  forth  with  cer- 
tainty, and  with  averments  of  time  and  place,  the  fact  of  notice 
of  a  call  for  instalments  upon  stock.1  So  also  where  a  statute  or 
the  charter  requires  notice  to  be  given  to  stockholders,  an  aver- 
ment that  notice  has  been  given  is  necessary ;  *  but  where  the 

taking  and  subscribing  for  the  same  sufficient  to  present  issuable  points  to 

may  think  proper,  a  declaration  which  the    defendant.      Pennsylvania,    etc., 

describes  the  contract  sued  on   as  a  Canal  Co.  v.  Webb,  9  Ohio  136. 

general  subscription  and  not  as  a  sub-  2.  Delaware.  —  Kent  County  R.  Co. 

scription  10  a  particular  division,  and  v.  Wilson,  5  Houst.  (Del.)  49. 

avers  merely  a  call  upon  the  subscribers  ,  Georgia.  —  Macon,    etc.,    R.   Co.   v. 

to  one  division,  is  insufficient.     Tomlin  Vason,  57  Ga.  314. 

v.  Tonica,  etc.,  R.  Co.,  23  111.  429.  Indiana.  —  Heaston    v.    Cincinnati, 

1.  Carlisle  v.  Cahawba,  etc.,  R.  Co.,  etc.,  R.  Co.,  16  Ind.  275. 

4  Ala.  70;  Mississippi,  etc.,    R.  Co.  v.  Kentucky. — Logan,   etc..    Turnpike 

Gaster,  22  Ark.  361;  Mississippi,  etc.,  Road  Co.  v.  Glass,  3  B.  Mon.  (Ky.)  493; 

R.  Co.  v.  Turrentine,  21  Ark.  445;  Mis-  Lackey  v.  Richmond,  etc..  Turnpike 

sissippi,  etc.,  R.  Co.  v.  Gaster,  20  Ark.  Road  Co.,  17  B.  Mon.  (Ky.)  43;  Laugh- 

455;  Tomlin  v.  Tonica,  etc.,  R.  Co.,  23  lin  v.  O.,  etc.,  T.  P.  Co.,  1  Ky.  L.  Rep. 

111.  429;  Banet  v.  Alton,  etc.,  R.  Co.,  348. 

13  111.  504;  Beckner  v.  Riverside,  etc.,  Maryland.  —  Granite  Roofing  Co.  v. 

Turnpike   Co.,   65   Ind.  468;    Fox    v.  Michael,  54  Md.  65;  Morrison  v.  Dor- 

Allensville,  etc.,  Turnpike  Co.,  46  Ind.  Bey,  48  Md.  461;  Scarlett  v.  Academy 

31;  McClasky  v.  Grand  Rapids,  etc.,  of  Music,  43  Md.  203;  Hughes  v.  Antie- 

R.  Co.,  16  Ind.  96;  Gebhart  v.  Junction  tarn  Mfg.  Co.,  34  Md.  316. 

R.  Co.,  12  Ind.  4S4.  Minnesota.  —  Walter  A.  Wood   Har- 

A  General  Averment,44  of  All  Which  De-  vester  Co.   v.   Robbins,   56  Minn.  48; 

fendant  Had  Notice,"  is  sufficient  upon  Minneapolis  Threshing  Mach.  Co.  v. 

general  demurrer  where  there  are  a  lie-  Crevicr,  39  Minn.  417. 

gations  of  the  different    calls  made.  New  Jersey.  —  Braddock    v.    Phila- 

Carlisle   v.  Cahawba,  etc.,   R.  Co.,  4  delphia,  etc.,  R.  Co.,  45  N.  J.  L.  363. 

Ala.  70.  New  York.  —  Lake  Ontario,  etc.,  R. 

An  Averment  that  the  Defendant  "Had  Co.  v.  Mason,  16  N.  Y.  451. 

Notice"  is  sufficient  without  the  inser-  Ohio.  —  Pennsylvania,   etc.,   Canal 

tion   of  the   word  "  due  "  before   the  Co.  v.  Webb,  9  Ohio  136. 

word  M  notice."     Mississippi,  etc.,  R.  Vermont.  —  Rutland,  etc.,  R.  Co.  v. 

Co.  v.  Turrentine,  2t  Ark.  445.  Thrall,  35  Vt.  536;  Essex  Bridge  Co. 

An  Averment  of  Notice  in  a  Way  Other  v.  Tut  tie,  2  Vt.  393. 

than  That  Prescribed  by  the  charter  is  Washington.  —  Elderkin  v.  Peterson, 

insufficient.     Tomlin    v.   Tonica,  etc.,  8  Wash.  674. 

R.  Co.,  23  111.  429.  General  Averment  Insufficient  on  De- 

Notifloation  in  Newspapers.  —  A  broad  mnrrer.  —  Where  the  charter  of  a  cor- 

allegation  that  the  defendant  had  been  poration  provides  the  specific  mode  of 

called   upon    and    duly   notified "   by  notice,  a   general  averment  that  due 

publication  in  newspapers  of  general  notice  was  given  agreeably  10  the  act 

circulation   in    the    counties    through  is  bad  upon  demurrer,  though  it  may 

which   the  canal   passes,  from  time  to  be  good  after   verdict.      Logan,  etc., 

time  between  the  6th  of  July,  1835,  and  Turnpike  Road  Co.  v.  Glass,  3  B.  Mon. 

the   25th    of    July,    1837,    to   pay   the  (Ky.)  493. 

several  instalments  amounting  to  one  Unnecessary   to    Give    Proceedings   in 

hundred  dollars  per  share,  at  the  times  Detail. —  An   allegation    that    the   de- 

and  places  specified  therein,"  is  not  fendant  was  "  duly  notified  "  means 
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terms  on  which  a  subscription  is  made  do  not  provide  for  notice 
of  an  assessment,  no  notice  of  assessment  need  be  averred.1 

j.  Execution  of  Contract.  —  Where  the  action  is  on  a 
contract  of  subscription  in  writing  there  must  be  an  allegation 
that  the  defendant  executed  it.* 

k.  Profert  of  and  Setting  Out  Contract.  —  Where 
the  basis  of  the  action  is  a  written  instrument  bearing  a  seal, 

profert  thereof  should,  in  those  jurisdictions  that  adhere  closely 

that  the  proper  notice  has  been  pre-  ants  is  to  pay  "  in  such  instalments 
scribed  and  served*  and  that  the  re  qui-  and  at  such  times  as  the  company  may 
sites  necessary  to  constitute  a  legal  and  direct,"  and  the  complaint  avers  that 
valid  notice  have  been  complied  with,  the  company  had  ordered  that  the  sub- 
The  details  of  the  proceedings  need  scription  of  stock  be  paid  to  the  treas- 
not  be  stated  at  length.  Walter  A.  ury  on  specified  dates  and  in  certain 
Wood  Harvester  Co.  v.  Robbins,  56  amounts,  no  notice  is  necessary.  Beck- 
Minn.  48.  ner  v.   Riveiside,  etc.,  Turnpike  Co., 

It  Is  Not  Neoossary  to  Set  Oat  in  the  65  Ind.  468. 
Complaint  the  Notice  of  the  call,  stu:h  Statute  as  to  Forfeiture  Inapplicable. — 
notice  not  being  the  foundation  of  the  A  notice  by  the  directors,  to  pay  for 
action,  although  the  action  cannot  be  the  stock  or  to  pay  instalments,  is  not 
maintained  until  notice  has  been  given  necessary  in  a  case  where  the  agree- 
as  required  by  statute.  Fox  v.  Aliens-  ment  of  subscription  does  not  contain 
▼ille,  etc.,  Turnpike  Co.,  46  Ind.  any  conditions  as  to  the  time  and  man- 
31.  ner  of  payment  therefor,  notwithstand- 

Notlee  of  Call  Made  by  Court. —  In  ing  notice  is  required  under  a  statute 
Washington,,  under  Gen.  Stat.  Wash.,  as  precedent  to  proceedings  of  forfeil- 
§  1507,  notice  of  an  assessment  muBt  ure.  Lake  Ontario,  etc.,  R.  Co.  v. 
be  given  to  stockholders  personally  or  Mason  16  N.  Y.  451;  Eastern  Plank- 
by  publication.  Accordingly  a  com-  Road  Co.  v.  Vaughan,  20  Barb.  (K.  Y.) 
plaint,  in  an  action  by  the  receiver  of  155. 

ah   insolvent    corporation    to   recover  2.  Petty  v.  Church  of  Christ,  70  Ind. 

upon  an  unpaid  subscription,  must  al-  290. 

lege  that  the  defendant  had  notice  of  Failure  to  Allege  Delivery.  —  An  alle- 

a  call  made  by  the  court,  where   such  gation  that  the  defendant  "  subscribed 

is  the  case.     Elderkin  v.   Peterson,  8  under  a  heading   in   writing,   as   fol- 

Wash.  674..  lows,"  is  not  sufficient  in  the  absence 

1.  Peake  v.  Wabash  R.  Co.,  18  111.  of  an  allegation  of  the  delivery  of  the 

88:  Van  Riper  v.  American  Cent.  Ins.  instrument,    or   anything  from  which 

Co.,  60  Ind.  123;  Fisher  v.  Evansville.  delivery  could  legitimately  be  inferred, 

etc.,  R.  Co.,  7  Ind.  407;  Ross  v.  Lafay-  because  the  delivery  of  the  instrument 

ette,  etc.,  R.  Co.,  6  Ind.  297.     See  also  is  necessary  to  its  binding  force.    Petty 

Eppes  v.  Mississippi,  etc.,  R.  Co.,  35  v.  Church  of  Christ.  70  Ind.  290. 

Ala.  33;  Wilson  v.  Wills  Valley  R.  Co.,  Description  of  Contract  as  in  Writing. 

33  Ga.  466;  Winter  v.  Muscogee  R.  Co.,  — An   averment    that    the    defendant 

it  Ga.  438;  Smith  v.  Indiana,  etc.,  R.  signed  and  delivered  to  the  plaintiff  an 

Co.,  12  Ind.  61;  Eakright  r>.  Logans-  agreement  in  writing  is  equivalent  to 

port,  etc.,  R.  Co.,  13  Ind.  404;  Breed-  an  averment  that  the  defendant  entered 

love  v.   Martinsville,  etc.,  R.   Co.,  12  into  an  agreement  with   the   plaintiff 

Ind.  114;  Lake  Ontario,  etc.,  R.  Co.  v.  in  writing.     Waukon,  etc.,  R.  Co.  r. 

Mason,  16  N.  Y.  451:  Grubb  v.  Mahon-  Dwyer,  49  Iowa  121. 

ing  Nav.  Co.,  14  Pa.  St.  302.  In  Illinois,  where  a  written  contract 

Indiana    Statute* —  An   averment    of  of  subscription   and  an   order  of  the 

notice  of  a  call  need  not  be  made  under  corporation  making  the  calls  are  offered 

Rev.  Stat.  Ind.  1876,  p.  658,  §  it,  ex-  in  evidence  under  a  general  count  of 

cept  when  the  stock  is  not  payable  at  a  indebitatus  assumpsit^  proof  of  the  cxe- 

fixed  time,  or  not  upon  a  given  con-  cution  of  the  subscription  by  the  de- 

tingency,  as  upon  call  by  the  directors,  fendant    must    be    made.      Peake    v. 

Where  the  undertaking  of  the  defend-  Wabash  R.  Co.,  18  111.  88. 
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in  their  practice  to  the  common  law,  be  made;1  dtid  in  some 
states  the  plaintiff  is  required  to  set  out  the  instrument  in  the 
complaint  or  to  furnish  a  copy  thereof.* 

6.  Flo*  or  Answw  —  a.  In  General.  —  The  plea  or  attswef  in 
an  action  upon  a  contract  of  subscription  must  answer  all  that  it 
professes  to  answer;  and  where  it  purports  to  answer  the  whdle 
declaration,  and  answers  but  a  part,  it  is  obnoxious  td  a  detnuN 
rer.3  It  must  not  allege  legal  conclusions,  but  facts  from  which 
the  court  may  judge  of  its  sufficiency;4  and  it  should  be  specific 

1.  See  article  PkoferT  and  Oyer,  counts  Upon  a  written  agreement  for 
vol.  16,  p.  1082.  subscription,  which  is  set  out  therein, 

la  Omm  where  the  Action  Is  Net  Based  another  paragraph  which  counts  upon 

ob  a  Written  Contract  of  subscription,  the  same  agreement  need  not  set  out  a 

but  on  a  statutoiy  liability  to  pay  in-  further  copy,  but  need  only  refer  to 

stalments  that  may  be  assessed  under  the  former  paragraph  for  a  copy  of  the 

the  charter,  it  is  unnecessary  to  make  agreement.     Peity  v.  Church  of  Chrisi, 

profert  of  the  contract.     Mississippi,  70  Ind.  290. 

etc.,  R.  Co.  v.  Gaster,  to  Ark.  455.  8.  Goodrich  v.  Reynolds,  ji  111.  490; 

2.  Petty  v.  Church  of  Christ,  70  Ind.  Shick  v.  Citizens'  Enterprise  Co.  1 5 
390;  Stockton  v.  Creager,  51  Ind.  262;  Ind.  App.  329.  And  see  generally 
McClasky  v.  Grand  Rapids,  etc.,  R.  Articles  Answers  in  Code  Pleading, 
Co.,  16  Ind.  96;  Hudson  v.  Plank  vol.  i,  p.  777,  and  Pleas  at  Law,  vol. 
Road  Co..  4  Greene  (Iowa)  152.     And  16,  p.  539. 

see  article  Exhibits,  vol.  8,  p.  736.  Complaint  in  Several  Paragraphs.  —  A 

Sotting  Out  Writings  Other  than  Sub-  plea  or  answer  assuming  to  answer  the 
•Oliftlon.  —  In  Stockton  v.  Creager,  51  whole  complaint  mtlst,  where  the  com- 
Ind.  262,  the  complaint  alleged  ths  plaint  is  in  more  paragraphs  than  one, 
making  of  the  subscription  and  its  as-  be  applicable  and  sufficient  as  to  all 
signment  to  the  plaintiff,  and  alleged  paragraphs.  Shick  v.  Citizens'  Enter- 
that  the  corporation  had  given  a  written  prise  Co.,  15  Ind.  App.  329. 
order  for  the  amount  of  the  subscrip-  Effect  of  Plaintiffs  Admissions.  —  I n 
lion,  which  order  was  set  forth  in  the  assumpsit  the  plaintiff  declared  on  the 
complaint,  but  the  subscription  was  not  common  counts  with  a  special  count  on 
copied  in  or  made  a  part  of  the  com-  a  promissory  note  given  in  payment  of 
plaint.  It  was  held  that  the  complaint  his  subscription.  The  pleas  purported 
could  not  be  sustained  as  one  on  the  to  answer  the  whole  declaration,  but 
subscription.  only  answered  the  special  count;  and 

A  Besolntien  of  Assessment  is  not  a  it  was  held  that  the  plaintiff's  ad  mis- 
written  Instrument  within  the  Indiana  sion  after  the  pleas  were  filed,  that  the 
Statute  respecting  the  setting  out  or  note  was  the  sole  cause  of  action,  did 
filing  of  copies  of  instruments  that  are  not  cure  the  insufficiency  of  the  pleas, 
the  basis  of  the  action;  so  where  a  Goodrich  v.  Reynolds,  31  III.  490. 
copy  is  filed  with  the  complaint  it  does  4.  Sigua  Iron  Co.  v.  Vandervort,  164 
not  become  a  part  of  it,  and  the  resolu-  Pa.  St.  572;  Shick  v.  Citizens*  Enter- 
tion  is  not  properly  brought  before  prise  Co.,  1$  Ind.  App.  329.  And  see 
the  court  on  demurrer.  Van  Riper  v^  article  Legal  Conclusions,  vol.  12,  p. 
American  Cent.  Ins.  Co.,  60  Ind.  123.  1020. 

Paper  or  Book  Kept  by  Corporation.       Denial  of  Legality  of  Contract,  etc.  — 

—  In  Missouri  it  has  been  held  that  An  averment  in  an  affidavit  of  defense, 

statutory  provisions  of  the  kind  stated  that  M  it  is  not  true  that  any  ccmttact 

in  the  text  do  not  apply  to  a  subscrip-  for  sale  of  said  stock  to  defendant,  or 

tion  paper  of  book  required  to  be  held  for  the  purchase  thereof  by  defendant, 

by  the  secretary  of  the  corporation  sub-  which  is  binding,  valid,  or  of  any  forte 

ject    to  the   inspection  of    the  stock-  or  effect  in  law,  was  made   as  alleged 

holders.  Hannibal,  etc.,  PlankroadCo.  ty  plaintiff,  or  that  any  valid  or  legal 

v.  Robinson,  27  Mo.  396;  Workman  v.  issue  of  stock  was  made  by  platnttfi  to 

Campbell,  46  Mo.  305.  defendant  as  alleged.'    is  a  mere  legal 

Complaint    in    Bovoral    Paragraphs.  —  conclusion.     Stgua   Iron  Co-     v.  Van- 

Where  one  paragraph  of  a  complaint  dervort,  164  Pa.  St.  572- 
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in  its  averments  of  all  material  facts,1  and  allege  such  facts  with 
clearness,  precision,  and  accuracy.3 

b.  Fraud.  —  Where  the  plea  or  answer  avers  that  the  sub- 
scription was  obtained  by  means  of  fraud  and  circumvention,  and 
false  and  fraudulent  representations  made  by  the  corporation  and 
its  agents,  it  should  state  distinctly  in  what  the  fraud  and  circum- 
vention consisted.8 

Denial  of  Corporate  Existence.  —  An  An  Affidavit  of  Defense  which,  without 
answer  which  merely  denies  the  cor-  expressly  traversing  or  denying  any 
porate  existence  of  the  plaintiff,  with-  of  the  material  averments  of  fact  con- 
out  alleging  any  facts  which  if  true  tained  in  the  statement  of  claim,  as- 
would  support  such  a  contention,  is  serts  that  the  plaintiff  is  a  foreign 
bad.  Shick  v.  Citizens'  Enterprise  Co.,  corporation  doing  business  in  the  state 
15  Ind.  App.  329.  without  complying  with  certain  statu- 

1.  Schoonover  v.  Hinckley,  46  Iowa  tory  requirements,  is  insufficient,  be- 
207.  And  see  article  Definiteness  and  cause  for  aught  that  appears  therein 
Certainty  in  Pleadings,  vol.  6,  p.  the  defendant  may  have  purchased  the 
246.  stock  on  which  it  is  sought  to  recover 

Surplusage.  —  Averments  of  the  an-  a  subscription  from  some  one  in  the 
swer  selling  up  an  agreement  which  parenl  state  of  the  corporation.  Sigua 
would,  if  proven,  establish  no  right  or  Iron  Co.  v.  Vandervorc,  164  Pa.  St.  572. 
liability  different  from  that  established  3.  Cole  v.  Joliet  Opera  House  Co., 
by  the  articles  of  incorporation  or  the  79  111.  96;  Goodrich  v.  Reynolds,  31 
subscription,  may  be  stricken  out  as  111.  490;  Thornburgh  v.  Newcastle, 
surplusage,  and  the  defendant  need  etc.,  R.  Co.,  14  Ind.  499.  And  see 
not  be  required  to  state  specifically  generally  article  Fraud,  vol.  9.  p.  675. 
whether  the  agreement  was  in  writing  Other  Subscriptions  in  Fraud  of  Defens- 
or oral.  Schoonover  v.  Hinckley,  46  ant.  —  An  answer  that  after  the  def end- 
Iowa  207.  ant  subscribed,  the  directors,  in  fraud 

Answer   Setting  Up  Advancements  to  of  the  defendant,    received    subscrip- 

Corporation. —  Where  the  answer  alleges  tions  which  were  different  from   his, 

that,  the  defendant  advanced  and  ex-  and  gave  to  subsequent  subscribers  all 

pended  for  the  company  specific  sums  the   profits  of  the  corporation,  is  bad 

of  money  from  time  to  time,  he  may  because  of  its  failure   to  allege  that 

be  required  to  set  out  the  dates  and  such  subscriptions  were  taken  before 

amounts    of    the     money    expended,  the  organization   of   the  corporation. 

Schoonover  v.  Hinckley,  46  Iowa  207.  Western  Plank-Road  Co.  v.  Stockton, 

2.  Champion    v.   Memphis,  etc.,   R.  7  Ind.  500. 

Co.,  35  Miss.  692.  Sufficient  Allegation  of  Fraud.  —  Alle- 
Nonoomplianoe  with  Contract  of  Sub-  gations  that  the  defendant  is  illiterate 
•cription.  —  Where  the  defense  is  that  and  cannot  read,  that  he  did  not  hear 
the  defendant  subscribed  for  stock  in  the  articles  of  association  read,  and 
a  railway  corporation  with  reference  to  that  he  was  induced  to  subscribe  by  a 
a  particular  route  upon  which  the  road  party  interested  in  obtaining  s ubsc rip- 
was  to  be  locaied,  such  route  being  pre-  tions,  who  falsely  represented  to  him 
scribed  by  its  charter,  an  averment  that  in  case  he  subscribed  he  would 
that"  the  said  road  was  not  constructed  not,  according  to  the  conditions  of  the 
in  accordance  with  the  requirements  of  said  articles,  te  required  to  pay  for  his 
said  charter,*'  without  alleging  in  what  stock  until  a  specified  amount  was  sub- 
particular  in  the  construction  of  the  scribed,  are  sufficient.  Wert  v.  Craw- 
road  the  charter  was  not  complied  with,  fordsville.  etc.,  Turnpike  Co.,  19  Ind. 
or  whether  there  was  a  material  change  242. 

in  or  deviation  from  (he  route  on  which,  Nature  of  Fraudulent  Representations, 

under  the  direction  of  the  charter,  the  —  The  representations  set  up  should  be 

road  was  to  be  located,  or  whether  in  those  peculiarly  within  the  knowledge 

any  oiher  respect    there   was  such   a  of  the  corporation  or  its  agents,  and 

noncompliance  with  its  requisitions  as  such  as  the  subscriber  has  a  right  to 

would  in  law  operate  to  release   the  rest  and  rely   upon.     Thornburgh  v. 

defendant,  is  insufficient.     Champion  Newcastle,  etc.,  R.  Co.,  14  Ind.  499. 

v.  Memphis,  etc.,  R.  Co.,  35  Miss.  692.  Failure  to  Aver  Facts.  —  A  plea  that 
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c.  RELEASE.  —  A  plea  that  the  corporation  released  and  dis- 
charged the  defendant  from  liability  on  the  subscription  by  a 
resolution  of  the  board  of  directors  must  aver  that  there  was  a 
consideration  to  support  the  resolution  of  release,  and  also  that 
the  company  was  not  indebted  when  the  resolution  of  release 
was  made.1 

d.  Confession  and  Avoidance.  —  Where  a  plea  admits  a 
subscription  to  stock,  the  matter  set  up  in  avoidance  must  be 
true.* 

e.  Illegality.  —  Where  the  answer  sets  up  as  a  defense  that 
stock  was  subscribed  in  excess  of  the  amount  prescribed  in  the 
charter  of  incorporation,  it  must  aver  that  the  alleged  excess  of 
subscription  entered  into  the  capital  stock  after  the  organization 
of  the  corporation  or  that  the  defendant's  subscription  was  a  part 
of  such  excess.8 

/.  Denials  and  Admissions.  —  Where  the  allegations  denied 
are  material,  a  plea  or  answer  which  denies  both  generally  and 
specifically  is  not  obnoxious  to  a  general  demurrer.* 

g.  Verification.  —  The  plea  or  answer  must,  of  course,  be 
verified  where  a  statute  so  requires,*  and  in  some  states  there  are 
statutory  provisions  to  the  effect  that  when  the  suit  is  on  a  writ- 
said  corporation  "  fraudulently  ob-  which  was  a  valuable  consideration, 
tained  the  signature  of  the  defendant  Were  it  not  so,  no  subscription  of  stock 
to  the  subscription  to  stock  in  said  imposes  any  legal  obligation  on  him 
company  by  fraudulent  representa-  who  subscribes.  "  It  has  been  quaintly 
tions,  and  that  said  company  got  said,  '  Truth  is  the  goodness  and  virtue 
fraudulent  possession  of  said  Subscrip-  of  pleading,  as  certainty  is  the  grace 
tion  of  the  said  defendant,  and  that  and  beauty  of  it/  and  if  it  appear 
said  company  knowingly  committed  judicially  to  the  court,  on  the  defend- 
such  fraudulent  acts,"  is  bad  for  fail*  ant's  own  showing,  that  he  hath 
ing  to  aver  the  facts  constituting  the  pleaded  a  false  plea,  this  is  a  good 
fraud.  Cole  v.  Joliet  Opera  House  Co.,  cause  of  demurrer."  Thigpen  v.  Mis- 
79  111.  96.  sissippi  Cent.  R.  Co.,  32  Miss.  347. 

1.  Zirkel  v.  Joliet  Opera  House  Co.,  Trial  by  Jury  —  Mississippi.—  Under 
79  111.  334,  holding  that  inasmuch  as  Act  Miss.,  March  1,  1854,  §  2,  the  de- 
the  directors  have  no  power  to  release  fendant  was  not  entitled  to  a  trial  by 
subscribers  from  the  payment  of  their  jury  unless  he  made  an  affidavit  that 
stock  where  it  will  operate  to  the  injury  he  did  not  subscribe  for  stock,  and  if 
of  creditors  of  the  company,  the  plea  the  plea  were  false  on  its  face  the  plain- 
should  show  that  creditors  would  not  tiff  was  entitled  to  judgment.  Thigpen 
be  injured.  And  see  generally  article  v.  Mississippi  Cent.  R.  Co.,  32  Miss. 
Release,  vol.  18,  p.  88.  347. 

2.  Thigpen  v.  Mississippi  Cent.  R.  3.  Shick  v.  Citizens'  Enterprise  Co., 
Co.,  32  Miss.  347.     And  see  generally     15  Ind.  App.  329. 

article    Confession    and    Avoidance,  4.  Mansfield,  etc.,  R.  Co.  v.  Hall,  26 

vol.  4,  p.  664.  Ohio  St.  310. 

The  Payment  of  a  Subscription  Cannot  Admission   of    Subscription. —  Where 

Be  Avoided  after  a  subscription  is  con-  the  answer  admits  the  subscription  as 

fessed,    by   the  defendant  setting   up  set  out   in   the  complaint,   it    is    not 

that44  such  subscription,  being  without  necessary  to  give  in  evidence  the  book 

any  consideration  good  or  valuable  in  containing  the  subscription  of  stock, 

law,  is  void,"  because  under  the  sub-  Fisher  v.   Evansville,  eic,   R.  Co.,  7 

scription  he   became  entitled    to  the  Ind.  407. 

franchises  granted  by  the  charter,  sub-  5.  Goodrich  v.  Reynolds,  31  111.  490. 

ject  to  the  conditions  therein  expressed.  And  see  generally  articles  Answers  in 
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ten  subscription  to  stock,  the  execution  thereof  shall  be  deemed 
admitted,  unless  it  is  specifically  denied  under  oath.1 

h.  Averments  and  Proof  —  Variance.  —  Where  the 
answer  admits  a  purchase  of  the  stock,  but  alleges  that  the 
defendant  has  fully  paid  for  it  and  that  under  the  by-laws  of 
the  corporation  he  has  returned  the  stock  and  received  its  par 
value  from  the  assets  of  the  corporation,  the  defendant  can- 
not show  that  the  whole  authorized  capital  stock  was  never 
subscribed ; s  nor,  where  the  fact  that  all  of  the  capital  stock  has 
not  been  subscribed  is  a  good  defehse,  carl  the  defendant  under 
a  general  denial  offer  proof  that  all  of  the  capital  stock  of  the 
corporation  has  not  beerl  subscribed.3 

7.  Replication  or  Reply.  —  In  such  actions  the  ordinary  rules  as 
to  the  replication  or  reply  obtain.  Thus  the  plaintiff  must  not 
depart  from,  but  must  sustain  and  fortify  by  his  replication,  the 
case  made  in  his  declaration.4 

II.  EH FOBCEMENT  0*  STOCKHOLDERS*  LIABILITY  TO  CREDITORS  — 

1.  Nature  of  Liability  —  a.  Common-law  Liability. — The  lia- 
bility of  a  stockholder  to  a  creditor  of  the  corporation  upon  his 
Contract  of  subscription  to  the  extent  that  his  stock  is  unpaid  is 
not  exclusively  statutory,  but  exists  afcommon  law,*  though  in 
many  states  there  are  statutes  declaratory  of  such  liability.6 

b.  Statutory  Liability.  —  In  order  to  secure  to  the  cred- 
itors of  corporations  a  higher  measure  of  security  than  results 
from  the  liability  of  a  corporation  itself,  the  statutes  of  most  of 

• 

Code  Pleading,  vol.  i,  p.  777;  Nego-  tion  had  paid  a  deposit  as  required  by 

tiabi.e   Instruments,   vol.  14,  p.   347;  the  charter,  and  the  defendant  denied 

Verification.  in  his  plea  that  he  had  paid  the  deposit 

1.  Price  v.  Grand  Rapids,  etc.,  R.  at  the  time  of  subscription,  a  replica- 
Co.,  18  Ind.  137;  Evans  v.  Southern  tion  that  after  the  subscription,  but 
Turnpike  Co.,  18  Ind.  101;  Thigpen  v.  before  any  calls  were  made  on  the 
Mississippi  Cent.  R.  Co.,  32  Miss,  capital  slock,  the  defendant  had  paid 
347.  the  deposits  required,  departs  from  the 

Mississippi   Statute. —  By  Act  Miss.,  declaration.     Fiser  v.  Mississippi,  etc., 

March   1,   1854,  §  2,  it  was   proviJed  R.   Co.,  32  Miss.   359.     And  see  gen- 

that  in  a  suit  by  a  railroad  company  to  erally   article   Replications  and    Re- 

recover  calls   upon   capital   stock  the  plies,  vol.  18,  p.  639. 

plaintiff  need  not  prove  the  subs  crip-  Allegation  of  facts  Constituting  Waiver , 

tion  to  have  been  made,  unless  there  —  In   Macfarland   v.   West  Side  Imp. 

was  a  denial  thereof  by  a  verified  plea  Assoc,  56  Neb.  277,  the  defense  was 

or  answer.     It  was  unnecessary  to  pro-  that  the  entire  capital  stock  had  not 

duce  the  book  of  subscription  unless  been  subscribed  in  accordance  with  the 

there    was    a   verified    denial   of    the  terms  of  the  defendant's  subscription, 

subscription.     Thigpen   v.  Mississippi  and  it  was  held  that  a  reply  that  the 

Cent.  R.  Co.,  32  Miss.  347.  defendant  had  waived  this  was  suffi- 

2.  Farnsworlh  v.  Robbins,  36  Minn,  cient  without  alleging  the  facts  which 
369.  constituted  the  waiver. 

3.  McKay  v.  Elwood,  12  Wash.  579.  5.  Latimer  v.   Citizens  State  Bank, 

4.  Replication  —  Departure. —  Where  102  Iowa  162,  per  Given,  J.  See  also 
the  allegations  ot  the  declaration  were  Am.  and  Eng.  Encyc.  of  Law,  titles 
that  the  defendant  had  subscribed  for  Stock  and  Stockholders. 

certain  shares  of  stock  in  the  corpora-  6.  See  the  statutes  of  the  various 
tion,  and  that  at  the  lime  of  subscript    states. 
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the  states  have  imposed  liability  for  corporate  debts  on  the 
stockholders.1 

2.  Various Eomedies — a.  At  Law  —  (i)  In  General.  —  In  many 
cases,  a  judgment  creditor  of  a  corporation  may  sue  at  law  to 
enforce  either  the  subscription  and  equitable  liability  of  a  stock- 
holder,* or  his  additional  and  statutory  liability.* 

Where  a  Proceeding  at  Law  Is  Proper,  the  creditor  may  select  any 
appropriate  form  of  action  that  he  believes  most  convenient  and 
advantageous  to  himself.4 

(2)  Assumpsit  or  Debt.  —  An  action  of  assumpsit  has  been  held 
to  be  an  appropriate  remedy,*  and  it  has  also  been  held  that  the 
proper  form  of  action  is  debt.6 

(3)  Attachment  and  Garnishment.  —  In  many  states  a  creditor 
may,  where  unpaid  stock  is  due  according  to  the  terms  of  sub- 

1.  See  the  constitutions  and  statutes  the  statute  creates  a  liability,  the 
of  the  various  states;  and  see  Pollard  remedy  19  invariably  at  law,  unless 
v.  Bailey,  20  Wall.  (U.  S.)  520.  the  statute  provides  for  proceedings  in 

2.  Flash  v.  Conn,  109  U.  S.  371;  equity.  This  is  so  plain  as  to  be 
Adams  v.  Conn,  109  U.  S.  381;  Potts  v.  almost  axiomatic.  It  is  so  well  under- 
Wallare,  146  U.  S.  689;  Glenn  v.  Soule,  stood  as  to  require  no  discussion  or 
22  Fed.  Rep.  417;  Faull  v.  Alaska  Gold,  citation  of  authority."  Win  cock  v. 
eic,  Min.  Co.,  8  Sawy.  (U.  S.)  420;  Turpin,  96  111.  135.  See  also  Helmle 
Holmes  v.  Sherwood,  16  Fed.  Rep.  725;  v.  Queenan,  18  III.  App.  103,  in  which 
Allen  v.  Montgomery  R.  Co.,  11  Ala.  case  it  was  held  that  under  a  statute 
437;  Smith  v.  Londoner,  5  Colo.  365;  making  the  stockholders  of  a  banking 
McCarthy  v.  Lavasche,  89  111.  270;  U.  corporation  responsible  individually  in 
S.  Bank  V.  Dallam,  4  Dana  (Ky.)  574;  an  amount  equal  to  the  stock  held 
Farmers  Bank  v.  Gallaher,  43  Mo.  by  them  respectively  for  all  losses  of 
App.  482;  Freeman  v.  Winchester,  10  the  bank,  which  did  not  designate  the 
Smed.  &  M.  (Miss.) 577;  Whiter.  Blum,  forum  for  the  enforcement  of  the  lia- 
4  Neb.  555;  Persch  v.  Simmons,  (Supm.  bility,  the  remedy  was  necessarily  at 
Ct.  Spec.  T.)  3  N.  Y.  Supp.  783.  law. 

3.  Wincock  v.  Turpin,  96  111.  135;  4.  Culver  v.  Chicago  Third  Nat. 
Helmle  v.  Queenan,  18  111.  App.  103;  Bank,  64  111.  528;  Adkins  v.  Thornton, 
Howell  v.  Manglesdorf,  33  Kan.  I94;  19  Ga.  325. 

Norris  v.  Johnson,  34  Md.  485;  Norris  6.  Chester  First  Nat.  Bank  v.  Zinser, 

v.  Wrenschall,  34  Md.  492;  Bagley  v.  55  III.  App.  510,  in   which  case  it  was 

Tyler,   43    Mo.    App.    195;    Handy   v.  held  that  a  stockholder's  statutory  Ha- 

Draper,  89  N.  Y.  334;  Rocky  Mountain  bility  might  be  enforced  in  assumpsit. 

Nat.    Bank    v.    Bliss,    89    N.   Y.   338;  And   see  generally  article  Assumpsit, 

Mathez  v.  Neidig,  72  N.  Y.  loo;  Wiles  vol.  2,  p.  987. 

v.  Suydam,  64  N.  Y,  173;  Shellington  6.  Simonson   v.  Spencer,   15  Wend. 

v.  (lowland,  53  N.  Y.   371;  Weeks  v.  (N.  Y.)  548,  holding  that  a  declaration 

Love,  50  N.  Y.  568;  Strong  v.  Wheaton,  in  debt  was  proper  in  a  case  where, 

38  Barb.  (N.  Y.)  616;  Abbott  v.  Aspin-  under  the    corporation's  charter,    the 

wall,  26  Barb.  (N.  Y.)  202;  Van  Hook  shareholders   were    subjected    jointly 

v.    Whitlock,    3    Paige    (N.    Y.)    409;  and  severally  to  the  payment  of  cor- 

Poughkeepsie   Bank    v.   Ibbotson,   24  porate  debts  to  the  extent  of  the  nomi- 

Wend.  (N.   Y.)  473;    Flour  Cily   Nat.  nal   amount  of  stock   held  by   them. 

Bank  p.Wechselberg,  45  Fed.  Rep.  547.  And  see  generally  article  Debt,  vol.  5, 

Concurrent    Reniediea  at  Law  and  in  p.  894. 

Equity.  —  The  right  to  sue  at  law  does  Where  the  Bum  Is  Hot  Certain,  and  a 

not  necessarily  exclude  l  he  jurisdiction  court  of  law  has  no  means  of  making 

of  equity,   provided  there  are  proper  it  certain,  debt  is  not  a  proper  form  of 

grounds  therefor.     Eames  v.  Doris,  102  action.     Circleville  Bank  v.  Iglehart, 

111.  350;  Emmert  v.  Smith,  40  Md.  123.  6  McLean  (U.  S.)  568,  2  Fed.  Cas.  No. 

In  Illinois  it  has  been  said:  "  When  860. 
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scription,  or  where  calls  which  have  been  made  by  the  directors 

in  accordance  therewith  are  due  and  unpaid,  proceed  against  the 
delinquent  stockholder  by  attachment  or  garnishment,1  which  in 

l.  Alabama.  —  Nicrosi  v.  Irvine,  102  Liability  of  Stockholder  as  in  Debtor 

Ala.  648;  Teague  v.  Le  Grand,  85  Ala.  Assumpsit.  —  Before  a  stockholder  can 

493;  Bingham  v.  Rushing,  5  Ala.  403;  be  garnished  on  his  subscription  to  the 

Curry  v.  Woodward,  53  Ala.  371;  Pas-  capital  stock  of  a  corporation,  such  a 

chall  v.  Whitsett,  n  Ala.  472;  De  Mony  liability  to    the   corporation    must   be 

v.  Johnston,  7  Ala.  51.  shown  as  would  enable  it  to  recover 

Colorado.  —  Universal  F.  Ins.  Co.  v.  against  the  stockholder  in  an  action  of 

Tabor,  16  Colo.  531.  debt  or  indebitatus  assumpsit.     Teague 

Illinois.  —  Coalfield  Coal  Co.  v.  Peck,  v.  Le  Grand,  85  Ala.  493. 

98  III.   139;  Meints  v.  East  St.  Louis  Although  the  difference  between  the 

Co-operative  Rail  Mill  Co.,  89  111.  48.  face  value  of  shares  in  capital  stock 

Iowa.  —  Langford  v.  Ottumwa  Water  -  and  the  value  of  property  which  has 

Power  Co.,  59  Iowa  283.  been  conveyed  to  the  corporation  for 

Louisiana.  —  Brown    v.    Union    Ins.  such  shares  at  an  overvaluation   be- 

Co.,  3  La.  Ann.  177;  Cucullu  v.  Union  longs  to  and  constitutes  in  part  a  trust 

Ins.  Co.,  2  Rob.  (La.)  571;  Brode  v.  fund  for  the  benefit  of  creditors,  and 

Firemen's  Ins.  Co.,  8  Rob.  (La.)  244.  payment  of  such  difference  by  the  sub- 

Mississippi.  — Scott  v.  Windham,  73  scriber  may  be  enforced  in  equity,  it  is 

Miss.   76;  King  v.  Elliott,  5  Smed.  &  not  a  debt  due  to  the  corporation,  and 

M.  (Miss.)  428.  accordingly  not  the  subject  of  garnish- 

Missouri.  —  Simpson  v.  Reynolds,  71  ment.     Nicrosi  v.  Irvine,  102  Ala.  648. 

Mo.  594;  Hannah  v.  Moberly  Bank,  67  But  see  Joseph  v.  Davis,  (Ala.  1892)  to 

Mo.  678.  So.  Rep.  830. 

Nevada.  —  McKelvey  v.  Crockett.  18  In   California    an    action    against   a 

Nev.  238.  stockholder  for  his  proportion  of  the 

Pennsylvania.  —  Bunn's  Appeal,  105  debt  of  the  corporation  of  which  he  is 

Pa.  St.  49;  Peterson  v.  Sinclair,  83  Pa.  a  member  is  upon  a  contract  within  the 

St.  250.  meaning  of  section  537  of  the  Code  of 

United  States. —  Faull  v.  Alaska  Gold,  Civil  Procedure  relative  to  attachment. 

etc  ,  Min.  Co.,  14  Fed.  Rep.  657;  In  re  Kennedy  v.  California  Sav.  Bank,  97 

Glen  Iron  Works,  17  Fed.  Rep.  324,  20  Cal.  93. 

Fed.  Rep.  674.  Where  an  action  is  brought  by  the 

England.  —  In  re  Queensland   Mer-  assignee  of  an  insolvent  corporation 

cantite  Agency  Co.,  58  L.  T.  N.  S.  878.  organized  under  the  laws  of  the  state. 

In  Alabama  it  is  provided  by  Rev.  against  stockholders,   to   recover  the 

Code,  §  2893.  that  a  judgment  creditor  balance  due  from  them  severally  upon 

of  an  existing  corporation  is  entitled,  their  subscriptions  to  the  capital  stock 

on  complying  with  the  requirements  of  the  company,  and,  the  defendants 

of  the  act,  to  process  of  garnishment,  being   nonresident,  an  attachment  is 

and  that  such  proceedings  shall  be  had  issued  against  them,  the  complaint  io 

thereon  as  in  cases  of  original  attach-  the  original  action  need  not  show  the 

ment.    Curry  v.  Woodward,  53  Ala.  371.  specific  amount  claimed  to  be  due,  but 

Whether  the  remedy  by  garnishment  that  must  be  shown  in  the  affidavit  for 
at  the  suit  of  a  creditor  may  be  adopted  the  attachment;  and  an  assessment  is 
after  dissolution  of  the  corporation  not  a  necessary  element  of  an  attach- 
under  Clay's  Digest  260,  §§  8-10,  in  a  able  cause  of  action,  where  by  the  lerms 
case  where  a  payment  by  instalments  of  the  subscription  the  defendants 
upon  the  requisition  of  the  president  agreed  to  pay  a  specific  amount  for 
and  directors  is  required,  and  such  each  and  every  share  of  stock,  in  such 
reqaisition  has  not  been  made,  is  doubt-  instalments  and  at  such  limes  as  they 
ful.     Paschall  v.  Whitsett,  it  Ala.  472.  might  under  the  laws  of  the  state  be 

Prior  to  the  Corporation  Act  of  1841  the  lawfully  called  upon  by  the  corporation 

stockholders  of  corporations  were  not  to  pay.     Kohler  v.  Agassiz,  99  Cal.  9. 

subject  to  process  of  garnishment  for  In  Colorado  it  is  held  that  in  the  ab- 

the   amount  of    stock    subscribed   by  sence  of  fraud  between  the  corporation 

them  and  unpaid.     De  Mony  v.  Johns-  and  a  garnishee  stockholder  the  1  alter 

ton,  7  Ala.   51;  Bingham  v.  Rushing,  cannot,  by  virtue  of  garnishment  pro» 

5  Ala.  403.  ceedings,  be  placed  in  a  worse  position 
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some  states  may  be  either  concurrent  with  an  original  suit  against 

than  he  would  occupy  if  the  corpora-  levy  his  execution   upon  the  property 

don's  claim  against  him  were  enforced  of  other  members  of  the  corporation 

by   the  corporation    itself;    therefore,  also  liable  for  its  debts.     Thayer  v. 

that  where  an  assessment  or  demand  Union  Tool    Co.,  4  Gray  (Mass.)  75. 

has  not  been  made  in  accordance  with  But   see   Peirce   v.  Partridge,  3  Met. 

law  the  garnishee  is  not  liable.     Uni-  (Mass.)  44. 

versal  F.  Ins.  Co.  v.  Tabor,  16  Colo.  In  Minnesota,  under  a  statute  author* 
531.  izing  a  sheriff  to  attach  debts  due  to  a 
In  Illinois  the  statutes  provide  that  corporation,  the  sheriff  can  only  avail 
whenever  an  action  is  brought  to  re-  himself  of  equities  existing  between 
cover  an  indebtedness  against  a  cor-  a  stockholder  and  the  corporation,  and 
poration,  it  shall  be  competent  to  has  no  greater  rights  against  the  stock- 
proceed  against  any  one  or  more  stock-  holder  than  the  company  has.  Robert- 
holders  at  the  same  time  to  tbe  extent  son  v.  Sibley,  10  Minn.  323. 
of  the  balaoce  unpaid  by  such  stock-  In  Mississippi  it  is  held  that  though 
holders  upon  the  stock  owned  by  them  the  subsciiption  of  a  stockholder  to  the 
respectively,  whether  called  in  or  not,  stock  of  an  insolvent  corporation  is  by 
as  in  cases  of  garnishment.  World's  its  terms  payable  on  the  call  of  the 
Fair  Excursion,  etc.,  Boat  Co.  v.Gasch,  directors,  the  fact  of  no  call  having 
162  111.  402.  been  made  for  a  sum  remaining  unpaid 
By  the  service  of  garnishee  process  does  not,  as  against  the  creditors  of 
upon  a  stockholder  the  creditor  pre-  a  corporation,  protect  the  subscriber 
vents  further  payment  for  the  stock  to  from  garnishment.  Scott  v.  Windham, 
the  corporation,   and  holds  the  same  73  Miss.  76. 

in  abeyance  to  await  the  result  of  the  In  Missouri  it  is  held  that  creditors 
trial  of  the  original  cause,  and  when  a  who  have  obtained  judgments  against 
recovery  is  had  the  garnishee  may,  be  a  foreign  corporation  in  the  state  of 
then  compelled  to  respond  to  such  organization  cannot  reach  balances  of 
judgment  creditor  instead  of  paying  unpaid  stock  in  the  hands  of  stock- 
his  said  indebtedness  to  the  corpora-  holders  resident  in  Missouri,  by  pro- 
tion.  Pease  v.  Underwriters'  Union,  cess  of  garnishment,  but  must  proceed 
X  III.  App.  287.  inequity.  Shickle  v.  Watts,  04  Mo. 410. 
Stockholders  in  Foreign  Corporations,  Where  the  Unpaid  Stock  Is  Not  Due 
—  Where  there  is  an  absolute  legal  lia-  according  to  the  terms  of  subscription, 
bility  on  the  part  of  the  stockholders  and  no  calls  have  been  made  by  the 
in  a  foreign  corporation  upon  their  sub-  directors  in  accordance  therewith,  a 
scriptions  for  stock,  such  subscriptions  stockholder's  liability  can  only  be  en- 
may  be  reached  by  attachment  and  forced  in  favor  of  a  judgment  creditor 
garnishment  of  tbe  stockholders  resi-  by  a  special  execution  awarded  under 
dent  in  the  state  in  which  action  is  Wagner's  Stat.,  §  13,  p.  291.  Simpson 
brought.  Turner  v.  Alabama  Min.,  v.  Reynolds,  71  Mo.  594;  Hannah  v. 
etc.,  Co.,  25  III.  App.  144.  Moberly  Bank,  67  Mo.  678. 

Only  Debts  Which  a  Judgment  Debtor  In  Nevada  it  is  held  that  in  cases 
Can  Recover  by  Action  at  Law  can  be  where  the  corporation  is  authorized 
reached  by  process  of  garnishment,  to  prescribe  the  times,  manner,  and 
Accordingly,  when  a  corporation  has  amounts  in  which  payments  of  sub- 
received  certain  considerations  in  full  scriptions  to  slock  shall  be  made,  there 
payment  for  its  stock  it  no  longer  is  no  indebtedness  upon  which  a  writ 
has  any  right  of  action  against  the  of  garnishment  can  operate  if  no  as- 
stockholders  whose  liability  is  to  the  sessment  on  the  stockholder  is  unpaid 
creditors  of  the  company  alone,  and  at  the  time  of  service  of  a  writ  of 
the  creditor  cannot  garnishee  them  attachment  upon  him.  McKelvey  v. 
until  after  the  discharge  given  by  the  Crockett,  18  Nev.  238. 
company  is  set  aside  ty  bill  inequity.  In  Oregon  a  fixed  and  specific  sum 
Sangamon  Coal  Min.  Co.  v.  Richard-  due  from  the  garnished  stockholder  to 
son,  33  III.  App.  277.  the  corporation  at  the  time  of  the  ser- 
in Massachusetts  a  creditor  of  a  cor-  vice  of  the  execution  on  the  corporation 
poration,  who  is  also  a  stockholder  in-  is  a  debt  or  legal  asset  of  the  corpora- 
dividually  liable  for  its  debts,  cannot,  tion,  and  may  be  levied  on  or  attached 
\\  seems,  attach  on  mesne  process  or  by  the  creditor   in  satisfaction  of  his. 
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the  corporation,  as  in  cases  of  attachment,  or  subsequent  thereto 
after  judgment  and  execution.1 

(4)  Mandamus.  —  A  writ  of  mandamus  has  been  in  some  cases 
used  at  the  instance  of  the  creditor,  to  compel  the  directors  of  a 
corporation  to  make  necessary  calls  upon  subscribers  to  its  stock, 
in  order  that  a  sum  sufficient  to  pay  the  debts  of  the  corporation 
may  be  raised.2  But  such  a  remedy  does  not,  in  the  United 
States,  seem  to  be  a  popular  one ;  s  for,  at  best,  the  remedy  can 
avail  only  where  there  are  directors,  and  the  remedy  in  equity  is 
always  more  complete  and  better  recognized.4 

b.  In  EQUITY  —  In  General.  —A  proceeding  in  equity  is  fre- 
quently used  by  creditors  to  compel  delinquent  stockholders  to 
pay  balances  due  from  them  on  subscriptions  or  calls,*  or  to 

judgment    against     the    corporation,  traordinary  interposition  by  mandamus 

Faull  v.  Alaska  Gold,  etc.,  Min.  Co.,  if  it  compels  ihe  directors  to  exercise 

14  Fed   Rep.  657.  the  power  with  which  they  have  been 

Where  the  Corporation  Is  Insolvent  it  intrusted  for  this  very  purpose  and  to 

has  been  held  that  an  unpaid  subscrip-  put  themselves  in  funds  to  answer  the 

lion  may  be  attached,  although  there  demands  of  their  creditors.     Reg.  e\ 

has  been  a  failure  by  the  company  to  Victoria  Park  Co.,  1  Q.  B.  389.  41   E. 

assess,  on   the   ground   that   the  con-  C.  L.  544. 

diiions  of  subscription  as  to  calls  be-  8.  Allen  v.   Montgomery  R.  Co.,  II 

come    inoperative     when    insolvency  Ala.  437;  Brode  v.  Firemen's  Ins.  Co., 

occurs,  although  it  may  be  the  case  8   Rob.  (La.)   244;    Cucullu  v.   Union 

that  the  company  during  solvency  can  Ins.   Co.,    2   Rob.   (La.)  571;    Dalton, 

recover  only  in  pursuance  of  the  terms  etc.,  R.  Co.  p.  McDaniel,  56  Ga.  191. 

of     subscription.       In    re    Glen    Iron  4.  Dalton,  etc.,  R.  Co.  v.  McDaniel, 

Works,  17  Fed.  Rep.  324,  20  Fed.  Rep.  56  Ga.  191;  Hatch  t\   Dana,  101  U.  S. 

674.  205. 

Where  the  Corporation  Is  Solvent,  and  5.  Allen  v.  Montgomery  R.  Co.,  11 

a   formal   call   by  the  directors  \b  re-  Ala.  437;  Harmon  v.  Page,  62  Cal.  448; 

quired  by  the  terms  ot  subscription,  it  Dalton,  etc.,    R.  Co.   v.  McDaniel,  56 

has  been  held  that  such  call  must  have  Ga.  191;  Cherry  v.  Lamar,  58  Ga.  541; 

been    made    before    the   creditor    has  Crawford  v.  Rohrer,  59  Md.  599;  Payne 

a    right  to   proceed    by    garnishment,  v.  Bullard,  23  Miss.  88;  Mann  v.  Pentz, 

Brown  ».  Union   Ins.  Co.,  3  La.  Ann.  3    N.    Y.    415;    Johnston    v.    Markle 

177;  Cucullu  v.  Union  Ins.  Co.,  2  Rob.  Paper  Co.,  153  Pa.  St    i8q;  Patterson 

(La  )  571;  Faull  v.   Alaska  Gold,  etc.,  v.    Lynde.    106   U.    S.    519;    Hatch   v. 

Mln.  Co.,  14  Fed.  Rep.  657.  Dana,  101  U.  S.  205;  Holmes  v.  Sher- 

1.  World's  Fair  Excursion,  etc.,  Boat  wood,  16  Fed.  Rep.  725;  Hill  v.  Mer- 
Co.  v.  Gasch,  162  III.  402.  And  see  chants'  Mut.  Ins.  Co.,  134  U.  S.  515; 
generally  articles  Attachment,  vol.  Brown  v.  Fisk,  23  Fed.  Rep.  228;  Burch 
3,  p.  1;  Garnishment,  vol.  9,  p.  805.  v.   Taylor,    1    Wash.    245;    Burch    v. 

2.  Reg.  v,  Victoria  Park  Co.,  1  Q.  B  Glover,  1  Wash.  250;  Burch  v.  Moore, 
288,  41  E.  C.  L.  544;  Reg.  v.  Ledgard,  1  Wash.  249.  And  see  generally  arti- 
1  Q.  B.  616,  41  E.  C.  L.  697;  Rex  v.  St.  cle  Creditors'  Bills  and  Fraudulent 
Katharine  Dock  Co.,  4  B.  &  Ad.  360,  Conveyances,  vol.  5,  p.  388,  and  par- 
24   E.    C     L.  73.     And   see   generally  ticularly  p.  395. 

article  Mandamus,  vol.  13,  p.  479.  Indebtedness  Regarded  as  Trait  Fond. 

Evasion  by  Dlreotors  of  Payment  of  Debts.  — The  liability  of  the  stockholders  is, 

—  Where  it  is  clearly  established  that  in  patt  at  least,  the  basis  of  the  credit 

the  directors  are  evading  the  payment  which  is  extended  to  the  corporation 

of  the  debts  of  the  corporation  and  the  by   the   public.     Any  sums  due  from 

due  satisfaction  of  judgments  recovered  such  stockholders  to   the  corporation 

against  it  on  the  ground  that  no  cor-  on   account    of    subscriptions    to    the 

porate  assets  are  actually  in  possession,  capital   stock  are   regarded  as  a  trust 

the  court  will  not  perhaps  go  beyond  fund   pledged  for  the  debts  of  the  cor- 

the  principle  which  regulates  its  ex-  poration,  and  any  one  or  more  of  the 
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enforce  their  additional  or  statutory  liability  for  corporate  indebt- 
edness,1 and  in  many  cases  an  equitable  remedy  is  the  only  one.9 
Creditor1!  BtIL  —  The  proceeding  is  ordinarily  one  in  the  nature 
of  a  creditor's  bill ; 8  and  it  is  well  settled  by  the  authorities,  and 

creditor!  of  the  corporation  may  insti-  147;  Masters  v.  Rossie  Lead  Min.  Co., 

tute  proceedings  in  equity  to  compel  2  Sandf.  Ch.  (N.  Y.)  301;  Bartlett  v. 

contribution     from    the    stockholders  Drew,  60  Barb.  (N.  Y.)  648;  Penniman 

who  may  be  found  within  Lhe  jurisdic-  v.  Briggi,  Hopk.  (N.  Y.)  300;  Pfohl  v. 

tion  of  the  court  in  which  such  pro-  Simpson,  74  N.  Y.  137. 
ceedings   are  instituted.      Holmes  v.         Ohio,  —  Henry   v.   Vermillion,   etc., 

Sherwood,  16  Fed.  Rep.  725.  R.  Co.,  17  Ohio  187. 

Judgment  Creditors  of  a    Corporation         United  States.  —  Andrews  v.  Bacon, 

who  have  exercised  their  legal  remedy  38  Fed.  Rep.  777;  Walser  v.  Seligman, 

apainst  their  debtor  may  proceed  by  13  Fed.  Rep.  415. 
bill    to   subject    the    subscriptions  to        2.  Jones   v.    Tarman,   34  Ark.    323; 

capital  stock  to  the  payment  of  their  Richardson  v.  Akin,  87  111.  138;  Harris 

judgments,  provided  lhe  corporation  is  v.   Dorchester,   23   Pick.   (Mass.)   112; 

not    barred    from    a    right  of    action  Hadley  v.  Russell,  40  N.  H.  109. 
against     the     stockholders     therefor.         Minnesota    Statutes.  —  Under    Gen. 

Cherry  v.  Lamar,  58  Ga.  541.  Stat.   Minn.   1878,  c.  76,  an  equitable 

Prayer  for  Accounting  —  Terms  of  Sub-  action  is  the  exclusive  remedy  for  en- 
•oriptien  Contrast. —  It  is  well  settled  forcing  the  liability  of  a  stockholder 
that  a  creditor  may  proceed  In  equity  under  the  personal  liability  imposed  by 
against  a  stockholder  or  stockholders  Gen.  Stat.  Minn.  1878,  c.  56.  Johnson 
upon  an  established  or  admitted  claim  v.  Fischer,  30  Minn.  173. 
to  enforce  the  liability  to  an  insolvent  In  Missouri  a  proceeding  in  equity  in 
corporation  for  the  amount  remaining  the  nature  of  a  creditor's  bill  is  proper 
due  upon  his  or  their  subscription  to  where  the  creditor  of  an  insolvent  cor- 
the  stock,  although  no  account  is  asked  poratlon  wishes  to  enforce  the  sub- 
to  be  taken  of  the  other  indebtedness  sciiption  or  equitable  liability  of  the 
of  the  company;  and  it  makes  no  stockholder.  Leucke  v.  Tredway,  45 
difference  in  this  respect  that  by  the  Mo.  App.  507. 

terms  of  the  subscription,  as  prescribed  New  Hampshire. —  Under  Gen.  Stat, 
by  the  statute  under  which  the  corpora-  N.  H.,  c.  136,  §  1,  the  only  remedy  to 
tlon  is  formed,  the  stock  may  be  called  enforce  the  payment  of  a  debt  of  the 
In  and  demanded  from  the  stockholders  corporation  against  individual  stock- 
only  at  such  times  and  in  such  instal-  holders  thereof  is  by  bill  in  chancery, 
ments  as  the  trustees,  directors,  and  Connecticut  River  Sav.  Bank  v.  FJske, 
managers  may  deem   proper,  because  60  N.  H.  363. 

such  a  call  is  only  a  step  in  the  pro-        Wisconsin  Statute. —  Under  §§  3223, 

cess  of  collection,  and  a  court  of  equity  3224,  Rev.  Stat.  Wis.  1878,  the  equlta- 

can  pursue  Its  own  mode  of  collection,  ble   remedy    is    exclusive.     Booth   v. 

so  that  no  injustice  be  done  the  stock-  Dear,  96  Wis.  516. 
holder.    Crawford  v.  Rohrer,  59  Md.        3.  Walser  v.  Seligman,  13  Fed.  Rep, 

599.  415;  Masters  v.  Rossie  Lead  Mln.  Co., 

1.  Connecticut.  —  Middletown    Bank  2  Sandf.   Ch.  (N.  Y.)  301;  Bartlett  v. 

v.  Russ,  3  Conn.  135.  -  Drew,  60  Barb.  (N.  Y.)  648;  Henry  v. 

Illinois.  —  Eames  v.   Doris,  102  111.  Vermillion,  etc.,  R.  Co.,  17  Ohio  187. 
350;  Queenan  v.  Palmer,  117  111.619.        Delinquent  Stockholders  of  Foreign  Oor- 

Maryland. — Emmert   v.    Smith,    40  poratlon. —  Where   it  is  sought  to  im- 

Md.  123.  pound  the  unpaid  stock  subscriptions 

Massachusetts. —  Knowlton  v.  Ackley,  of  the  stockholders  of  a  foreign  corpora- 

8  Cush.  (Mass.)  93.  lion  in  one  action,  and  have  the  amount 

Michigan.  —  Brewer  r.  Michigan  Salt  thereof  applied  equitably  in  payment 

Assoc,  58  Mich.  351.  of  all  debts  of  the  corporation,  an  ac- 

New  Hampshire,  —  Connecticut  River  tion  In  the  nature  of  a  creditor's  bill  is 

Sav.  Bank  v.  Fiske,  60  N.  H.  363.  a  proper  remedy,  if  not  the  only  one, 

New  York.  —  Morgan  v.  New  York,  unless  otherwise  provided  by  statute, 

etc.,  R.  Co.,  10  Paige  (N.  Y.)  290:  Bo-  Rule   v.   Omega  Stove,   etc.,   Co.,  64 

gardus  v.  Rosendale  Mfg.  Co.,  7  N.  Y.  Minn.  326. 
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also  well  supported  by  considerations  of  justice  and  equity,  that 
a  judgment  creditor  of  a  corporation,  after  execution  returned 
unsatisfied,  may  maintain  an  action  in  his  own  behalf,  and  in 
behalf  of  such  other  creditors  of  the  corporation  as  may  elect  to 
become  parties  thereto,  against  the  corporation  and  its  delinquent 
stockholders,  and  have  a  decree  that  an  account  of  the  assets  and 
debts  of  the  corporation  be  taken,  and  that  the  stockholders  pay 
in  and  account  for  so  much  as  may  be  due  from  them  respectively 
to  the  corporation  on  account  of  their  capital  stock,  or  so  much 
as  will  be  sufficient  to  pay  the  debts  represented  by  the  com- 
plainants and  such  other  creditors  as  may  join.1 

Where  Creditor  Is  a  Stockholder.  —  Where  stockholders  are,  under 
statutes,  placed  on  the  same  footing  as  though  they  had  not  been 
incorporated,  and  are  made  answerable  as  partners  for  the  debts 
of  the  company,  a  creditor  who  is  a  stockholder  cannot  recover 
his  debt  against  the  company  from  another  stockholder  at  law, 
but  his  remedy  is  in  equity.3 

Where  There  It  No  Debt  Subject  to  Garnishment.  —  In  cases  where  there 
is  no  debt  to  the  corporation  subject  to  process  of  garnishment, 
the  creditor  has  in  some  states  no  remedy  but  an  equitable  one.* 

Concurrent  Jurisdiction  of  Law  and  Equity.  —  A  court  of  equity  is  not 
deprived  of  its  jurisdiction  to  compel  stockholders  to  pay  up  the 
amount  of  stock  subscribed  for  by  them,  by  a  statute  conferring 
jurisdiction  on  a  court  of  law;  but  the  jurisdiction  of  such  courts 
is  concurrent.4 

1.  Holmes  v.  Sherwood,  16  Fed.  Rep.  Contribution  bj  Plaintiff  Stockholder. — 
725.  Where  a  judgment  creditor  of  a  cor- 

2.  Bailey  v.  Bancker,  3  Hill  (N.  Y.)  poration  is  himself  a  delinquent  sub- 
188;  Meisser  v.  Thompson,  9  111.  App.  scriber  to  its  stock,  and  seeks  to  recover 
368.  the  amount  of  his  judgment  from  other 

The  More   Appropriate  Action   would  delinquent  subscribers,  it  seems  to  be 

seem  1o  be  one  for  contribution  against  held  that  although  he  may  maintain 

all    the    stockholders    liable    thereto,  the   action,   he    must  contribute  pari 

Simmons  v.  Sisson,  26  N.  Y.  264.  passu  with  the  oiher  stockholders  to  the 

New  York  Statute.  —  It  was  provided  payment    of    the    amount   due    him. 

by  Act  N.  Y.  1855,  c.  390,  §§  154,  156,  Bissit  v.  Kentucky  River  Kav.  Co.,  15 

that  a    stockholder    having    a    claim  Fed.    Rep.    353;    Wilson    v.    Kiesel,   9 

against    the     corporation     should    be  Utah  397.     Compare  Weber  v.  Fickey, 

deemed  a  creditor,  and  entitled  to  ap-  47  Md.  199. 

pear  in  an  action  authorized  by  those  3.  Teague  v.  Le  Grand,  85  Ala.  493. 

sections,  and  prove  his  claim  and  have  In  Colorado  it  has  been  held  that  the 

judgment  therefor.     Simmons  v.  Sis-  remedy   of  a  creditor    to   recover  an 

son,  26  N.  Y.  264.  unpaid  balance   upon  a  stockholder's 

Under  the  Kansas  and  Missouri  Statutes  subscription  is  exclusively  in  equity  in 
there  is  no  joint  and  several  liability  cases  where  an  assessment  or  demand 
of  the  stockholders,  nor  are  the  stock-  therefor  has  not  been  made  in  accord- 
holders  copartners,  and  though  a  ance  with  law.  Universal  F.  Ins.  Co. 
stockholder  who  pays  more  than  his  v.  Tabor,  16  Colo.  531. 
proportion  of  any  debt  of  the  corpora-  4.  Mann  v.  Pentz,  3  N.  Y.  415,  hold 
tion  may  compel  contribution  from  the  ing  that  under  the  statutes  of  lifts* 
other  stockholders,  there  is  nothing  sissippi  a  creditor  of  a  banking  cor- 
which  forbids  a  stockholder  becoming  poration  who  has  an  unsatisfied 
a  creditor  of  the  corporation  or  in vok-  judgment  against  a  corporation  may 
ing  the  remedies  upon  the  other  credit-  collect  his  judgment  at  law  by  process 
ors.     Guerney  v.  Moore,  131  Mo.  650.  of  garnishment  against  a  delinquent 
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Bill  for  Discovery.  —  Where  discovery  is  necessary  the  bill  may  be 
framed  with  a  view  to  obtaining  discovery.1 

Billi  of  Sequestration.  —  In  some  states  unpaid  stock  subscriptions 
are  subject  to  sequestration  in  proceedings  taken  on  judgments 
against  the  corporation.* 

c.  On  Motion  —  statutory  Provisions.  —  In  many  jurisdictions  the 
equitable  or  subscription  liability  of  a  stockholder  may  be  en- 
forced  by  a  special  proceeding  of  a  statutory  nature,  the  object 
of  which  is,  while  utilizing  a  judgment  against  the  corporation, 
to  afford  the  stockholder  an  opportunity  of  showing  some  good 
reason  why  his  liability  should  not  be  enforced.8 

Scire  Facias  and  Execution.  —  A  writ  of  scire  facias  has  been  used 
for  this  purpose,4  or  a  stockholder  may  be  summoned  in  an  action 

stockholder,  bat  it  has  been  held  that  proceedings     against    a    corporation 

by  reason  of  this  statute  the  jurisdic-  under  Gen.  Stat.  Minn.  1878,  c.  76,  the 

tion  of  the  court  of  equity  is  not  taken  statutory  liability  of  a  stockholder  for 

away.  corporate  debts  may  be  enforced  upon 

Discovery,  Aoconnting,  and  Contribution,  the  complaint  of  any  creditor  who  has 

—  Although  an  action  at  law  to  enforce  become  a  party  to  the  proceedings, 
contribution  against  individual  stock-  Arthur  v.  Willius,  44  Minn.  409; 
holders  can  be  maintained  under  the  Spooner  v.  Bay  St.  Louis  Syndicate,  47 
act  by  which  the  corporation  was  in-  Minn.  464;  McKusick  v.  Seymour,  48 
corporated,  a  court  of  equity  is  not  de-  Minn.  158;  Hospes  v.  Northwestern 
prived  of  its  jurisdiction  to  entertain  a  Mfg.  Co.,  48  Minn.  174;  Minnesota 
bill  filed  against  numerous  stockholders  Thresher  Mfg.  Co.  v.  Langdon,  44 
for  discovery,  account, and  contribution  Minn.  37. 

against  them  all.   Holmes  v.  Sherwood,  8.  See  the  codes  of  the  different  states. 

16  Ted.  Rep.  725.  4.  Southmayd  v.  Russ,  3  Conn.  5a; 

1.  Middletown  Bank  v.  Russ,  3  Conn.  Whitney  v.  Hammond,  44  Me.  315. 
135;  Brewer  v.  Michigan  Salt  Assoc.,  In  Mains,  prior  to  1855,  a  creditor 
58  Mich.  351;  Morgan  v.  New  York,  who  had  recovered  judgment  against 
etc.,  R.  Co.,  10  Paige  (N.  Y.)  290;  Bo-  the  corporation,  if  unable  to  find  cor- 
gardus  v.  Rosendale  Mfg.  Co.,  7  N.  Y.  porate  property  to  satisfy  the  execution, 
147.  could  levy  the  same  upon  the  property 

Ignorance  as  to  Names  of  Stockholders,  of  the  stockholders,  or  he  might  have 

—  A  bill  of  discovery  is  cleat ly  proper  an  action  on  the  case  against  them.  In 
where  the  averments  of  the  bill  are  the  year  1855  an  action  of  scire  facias 
that  the  stockholders  are  liable' to  the  was  substituted.  Whitney  v.  Ham- 
complainants'  claim,  and  that  the  com-  mond,  44  Me.  305. 

plainants  are  desirous  of  bringing  a  In  Iowa,  under  the  Code  of  1851  and 
suit  against  them,  and  intend  to  do  so  the  Revision,  the  practice  after  judg- 
as  soon  as  they  have  ascertained  the  ment  and  execution  against  a  corpora- 
names  of  all  the  stockholders.  Middle-  tion  was  to  bring  in  stockholders  by 
town  Bank  v.  Russ,  3  Conn.  135.  Com-  scire  faciasand  have  judgment  that  the 
pare  Morgan  v.  New  York,  etc.,  R.  Co.,  execution  against  the  coiporation  be 
10  Paige  (N.  Y.)  290,  and  Bogardus  v.  levied  upon  their  property  to  the  extent 
Rosendale  Mfg.  Co.,  7  N.  Y.  147,  of  their  liability;  but  section  1084  of 
wherein  it  was  held  that  a  creditor  the  Code  of  1873  differs  materially  from 
might  file  a  bill  in  chancery  against  the  section  1174  of  tne  Revision,  and  au- 
stockholders  whom  he  knew,  to  enforce  thorizes  an  ordinary  judgment  against 
all  the  stockholders'  liability,  and  the  stockholders,  providing  that  "  be- 
might  pray  for  a  discovery  of  those  fore  any  stockholder  can  be  charged 
stockholders  of  whose  names  he  was  with  the  payment  of  a  judgment  ren- 
ignorant.  dered  for  a  corporate  debt,  an  action 

2.  Dean  v.  Biggs,  25  Hun  (N.  Y.)  122.  shall  be  brought  against  him."     This 
And  see  generally  article  Sequestra-  section  does  not  prescribe  what  kind 
tion.  of  action  shall  be  brought,  but  it  can- 
Minnesota  Statute.  —  In  sequestration  not  be  construed  as  meaning  any  other 
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that  has  been  commenced  against  the  corporation,  and  upon 
judgment  therein  execution  may  be  issued  against  the  stock- 
holder.1 So,  also,  execution  may  be  Levied  on  the  stockholder's 
property  after  notice  to  him.*  In  other  cases  an  order  for  execu- 
tion against  the  individual  property  of  the  stockholders  has  been 
granted  where  a  notice  of  an  application  therefor  had  been  served 
on  the  corporate  officers,8  or  the  same  result  may  be  obtained  by 
means  of  a  motion  for  execution.4 

than  an  ordinary  action  attended   by  4.  Florida.  —  Gibbs  v.  Davis,  27  Fla. 

ordinary  consequences.     Accordingly,  531;  Hood  v.  French,  37  Fla.  117. 

after  il   has  been  determined  that  an  Georgia.  —  Stone  v.  Davidson,  56  Ga. 

Individual  is  a  stockholder,  and  a  judg-  179;  Heard  v.  Sibley,  52  Ga.  310;  Mason 

ment  has  been  rendered  against  him  v.  Force,  30 Ga.  99;  Forces.  Da hlonega 

for  the  amount  of  his  liability,  then  an  Tanning,  etc.,  Mfg.  Co.,  22  Ga.  86. 

execution  issued  against  the  corpora*  Kansas.  — Schnack  v.  Boyd,  59  Kan. 

tion  may,  to  the  extent  of  the  judgment  275;  Healey  v.  Deepwater  Clay  Co.,  48 

rendered  against  the  stockholder,    be  Kan.  617;  McClelland  v.   Cragun,    54 

levied    upon    his     private     property.  Kan.   599;    Hoyt  v.   Bunker,  50  Kan. 

Bayliss  v.  Swifi,  40  Iowa  648.  574;  Wells  v.  Robb,  43  Kan.  201;  Val- 

1.  Johnson  v.  Somerville  Dyeing,  ley  Bank,  etc.,  Inst.  v.  Ladies  Cong, 
etc.,  Co.,  15  Gray  (Mass.)  216;  Rich-  Sewing  Soc,  28  Kan.  423;  Achenbach 
m3nd  v.  Willis,  13  Gray  (Mass.)  182.  v.  Pomeroy  Coal  Co.,  2  Kan.  App.  357; 

Arresting  Stockholder  —  Massachusetts.  Buist  v.  Citizens'   Sa7    Bank,  4  Kan. 

—  Under  Mass.   Stat.   1851,   c.  315,  a  App.  700;  Carey  Lumber  Co.  v.  Neal, 

judgment  creditor  of   the  corporation  3  Kan.  App.  399. 

may  direct  the  officer  in  whose  hands  Missouri.  —  Wilson  v.  St.  Louis,  etc., 

an  execution  against  the  corporation  R.  Co.,  108  Mo.  588;  Marks  v.  Hardy, 

is   placed,    to   arrest  any   stockholder  86  Mo.  232;  Hannah  v.  Moberly  Bank, 

who  has  been  duly  summoned  in  pro-  67  Mo.  678;  Coquard  v.  Prendergast, 

ceedings  against  the  corporation,  and  47    Mo.    App.    243;     Ollesheimer    p. 

who  is  not  discharged  from  liability  as  Thompson  Mfg.  Co.,  44  Mo.  App.  172; 

a  member  of  the  corporation,  in  case  Paxson  v.  Talmage,  14  Mo.  App.  585; 

of  a  neglect  of  the  officers  to  pay  and  Cummings   v.    Wright,    11   Mo.   App. 

no   property  of  such   officers   to  levy  348;  Mechanics'  Sav.  Inst.  v.  Potthcff, 

upon.     Richmond   v.    Willis,  13  Gray  9  Mo.  App.  574;  Schaeffer  v.  Jecko,  6 

(Mass.)  182.  Mo.  App.  592;  Scan  Ian  v.  Crawshaw, 

2.  Chaffin  v.  Cummings,  37  Me.  76.  5  Mo.  App.  337;  Schaeffer  v.  Phoenix 

3.  Hampson  v.  Weare,  4  Iowa  13.  Brewery  Co.,  4  Mo.  App.  115. 

In  Massachusetts,  under  Stat.  Mass.  Texas. — Showalter  v.  Laredo  Imp. 

i8o3,  c.  65,  §  6,  it  was  provided  thai  an  Co.,  83  Tex.  162. 

execution  issued  against  a  manu-  United  States.  —  Wilson  v.  Seligman, 
facturing  corporation,  if  not  satisfied  144  U.  S.  41;  Thomson-Houston  Elec- 
within  fourteen  days  after  demand  trie  Co.  v.  Dallas  Consol.  Traction  R. 
made  upon  the  president,  treasurer,  or  Co.,  54  Fed.  Rep.  1001;  Wilson  v. 
clerk  of  such  corporation,  might  upon  Seligman,  36  Fed.  Rep.  154. 
the  same  execution  be  levied  upon  The  Estate  of  a  Deceased  Stockholder 
the  body  or  estate  of  any  member  or  which  is  in  course  of  settlement  in  a 
members  of  such  corporation.  Leland  probate  court  cannot  be  made  avail- 
ed. Marsh,  16  Mass.  389.  able  by  means  of  a  motion  for  execu- 

Under  Gen.  Slat.   R.  I.,  c.  142,  §  20,  tion.       Achenbach    v.    Pomeroy  Coal 

the  persons  and  property  of  stockhold-  Co.,  2  Kan.  App.   357;    Cummings  v. 

ers  might  be  taken  upon  an  execution  Wright.  11  Mo.  App.  348. 

issued  against   a  manufacturing  con-  Where  an  Insolvent  Corporation  is  in 

cern,  in  the  same  manner  as  upon  such  the  hands  of  a  receiver,  the  remedy  by 

an  execution  issued  against  them  for  motion  under  the  Texas  statute  is  not 

their  individual  debts,  in  cases  where  available.     Showalter  v.  Laredo  Imp. 

the  corporation   had  not  filed  any  re-  Co.,  83  Tex.  162. 

turns.     Penniman's  Petition,  11  R.  I.  A   stockholder  in  a  manufacturing 

333.  and    business    corporation   organized 
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d.  Election  of  Remedies  —  in  General  —  Where  the  stock- 
holders' liability  is  created  by  a  statute  which  also  provides  a 
remedy  therefor,  in  terms  that  are  exclusive  or  may  be  so  con- 
strued, that  remedy  and  that  alone  must  be  employed.1  But 
where  the  statute  does  not  create  the  liability,  but  is  merely 
declaratory  of  it,  the  special  remedy  is  additional,  and  if  pre- 
ferred a  common-law  one  may  be  adopted ;  *  thus  where  a  statu- 
tory remedy  has  been  given  furnishing  creditors  of  corporations 
additional  security  for  corporate  indebtedness  by  making  the 
stockholder  directly  liable  for  his  proportion  of  the  corporate 
debts,  a  judgment  creditor  of  the  corporation  may  waive  the 
statutory  remedy  and  resort  to  a  court  of  equity  to  compel  the 

under  Gen.   Stat.   Mo.,   c.  69,  is  not  ham  Provident  Sav.  Inst.  v.  Sprague, 

liable  to  a  proceeding  by  motion  under  43  Vl.  502;  Dauchy  v.  Brown,  24  Vt. 

Gen.   Stat.    Mo.    c.  62,  §  11,  but  the  197;  Bassett  v.  St.  Albans  Hotel  Co., 

creditor  must  enforce  the  liability  by  47   Vt.   313;    New  York    Fourth  Nat. 

a  suit  brought  against  the  stockholder.  Bank  v.   Francklyn,    120    U.   S.   747; 

Haskins  v.  Harding,  2  Dill.  (U.  S.)  99,  Pollard  v.  Bailey,  20  Wall.  (U.  S.)  520. 

11  Fed.  Cas.  No.  6,196.  .  Under  Rev.  Stat.  Mass.  1840,  c.  38,  two 

In  Texas,  under  Rev.  Stat.,  art.  595,  distinct  and  adequate  remedies  against 

where  there  cannot  be  found  any  prop-  stockholders  are  given  to  the  creditor, 

erty    whereon    to  levy   an  execution  but  no  provision  is  made  by  which  each 

issued  against  the  property  or  effects  creditor  can  bring  his  separate  action 

of  a  corporation,  except  a  railroad,  re-  against  each  stockholder  to  enforce  a 

ligious,  or  charitable  corporation,  then  debt  for  which  the  stockholders  are  by 

the  execution  may  be  issued  against  statute    jointly  and    severally  liable, 

any  of  the  stockholders  to  an  extent  The  remedies  provided  by  the  statute 

equal  to  the  amount  of  stock  unpaid,  can  alone  be  followed.     Knowlton  v. 

Thomson-Houston      Electric    Co.     v.  Ackley,  8  Cush.  (Mass.)  93. 

Dallas    Consol.    Traction   R.   Co.,   54  It  Is  Immaterial,  After  the  Trial  of  an 

Fed.  Rep.  1001.  action  to  enforce  the  double  liability 

In  Georgia^  under  Rev.  Code,  §  1893,  of  stockholders,  whether  the  proceed- 
after  notice  by  publication  has  been  ing  was  at  law  or  in  equity,  where  the 
given  in  accordance  with  the  statute  facts  set  out  constitute  a  good  petition 
and  a  judgment  has  been  obtained  either  in  law  or  in  equity,  and  the  case 
against  the  corporation,  execution  is  by  consent  of  parties  tried  by  a  court 
must  be  issued  against  the  corpora-  authorized  to  try  equity  cases.  Bagley 
tion,  and  upon  the  return  thereof  by  v.  Tyler,  43  Mo.  App.  195. 
the  proper  officer  of  no  property  to  be  2.  Ex  p.  Van  Riper,  20  Wend.  (N. 
found  then  upon  application  of  the  Y.)  614;  Andrews  v.  Gwinnett  Mfg. 
creditor  an  execution  may  issue  Co.,  50  Ga.  637;  Harmon  v.  Page,  62 
against  the  stockholders  for  their  por-  Cal.  448. 

tion  of  the  corporate  indebtedness  and  Where  the  statutory  provision  is  ob- 

costs  of  suit  in  proportion  to  their  re-  viously  intended  merely   to  give   the 

spective  shares.     Stone  v.    Davidson,  creditor  a  more  general  and  easy  rem- 

56  Ga.  179  edy  than  is  available  at  common  law, 

1.  Cummings  v.    Maxwell,   45   Me.  a  remedy  prescribed  by  statute  may  be 

190;     Sargent    v.    Webster,    13    Met.  regarded  as  an  additional  one.    Ex  p. 

(Mass.)  497;   Knowlton   v.   Ackley,    8  Van  Ripe:,  20  Wend.  (N.  Y.)  614. 

Cush.   (Mass.)  93;    Winnebago  Paper  In  Rhode  Island,  under  Gen.  Stat.,  c. 

Mills  v.   Northwestern   Printing,  etc.,  600,    all    proceedings    to  enforce   the 

Co.,  61  Minn.  373;  Johnson  v.  Fischer,  liability  of  a  stockholder  for  the  debts 

30   Minn.    173;    Allen    v.    Walsh,    25  of  a  corporation  shall  be  either  by  suit 

Minn.   543;  Craig's  Appeal,  92  Pa.  St.  in  equity,  conducted  according  to  the 

396;      Youghiogheny     Shaft    Co.     v.  practice  and  course  of  equity,  or  by  an 

Evans,   72   Pa.   St.    331;    Brinham   v.  action    of    debt   upon    the   judgment 

Wellersburg  Coal  Co.,  47  Pa.  St.  43;  obtained    against    such    corporation. 

Hoard  v.  Wilcox,  47  Pa.  St.  51;  Wind-  Penniman's  Petition,  11  R.  I.  333. 
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payment  of  an  unpaid  subscription  for  stock.1 

When  Ho  Form  of  Action  Ie  Prescribed  by  Statute,  the  jurisdiction  of  a 

court  of  law  and  that  of  equity  may  be  regarded  as  concurrent, 
and  the  creditor  may  select  his  forum  according  to  the  nature  of 
the  relief  made  necessary  by  the  circumstances  upon  which  the 
right  arises.* 

1.  Baines  v.  Babcock,  Q5  Cal.  581;  2.  Marine,    etc.,    Phosphate    Mia., 

Pottet   v.    Dear,   95  Cal.  5/8;   Bunn's  etc.,  Co.  v.  Bradley,  105  U.  S.  175. 

Appeal,  105  Pa.  St.  49.  Illustration.  —  Where    the    statutory 

Where  a  Liability  Exists  on  the  Part  of  liability  is  a  joint  and  several  personal 
the  Stockholders  Jointly  with  the  cor-  obligation  of  all  the  members  of  the 
poration,  and  the  levying  of  execution  company,  unlimited  except  by  the 
on  the  property  of  the  stockholders  is  amounts  of  the  debts  and  contracts  of 
merely  postponed  until  the  corporate  the  corporation,  and  is  unconditional, 
property  is  first  taken,  a  right  of  action  original,  and  immediate,  not  depend- 
again  st  both  jointly  exists  in  the  cred-  ent  on  the  insufficiency  of  corporate 
itor;  and  if  the  charter  of  the  corpora-  assets  and  not  collateral  to  that  of  the 
tlon  gives  the  creditor  some  additional  corporation  upon  the  event  of  its  in- 
mode  whereby  he  may  enforce  his  solvency,  the  remedy  is  a  concurrent 
right,  it  is  a  cumulative  and  not  ex-  one.  Marine,  etc..  Phosphate  Min., 
elusive  remedy  unless  so  declared  or  etc.,  Co.  v.  Bradley,  105  U.  S.  175. 
so  to  be  construed  by  necessary  impli-  Where  the  Stockholders  Stand  on  Sab- 
cation.  Andrews  v.  Gwinnett  Mfg.  stantl&Uy  the  Same  Footing  as  Partners, 
Co.,  50  Ga.  637.                          *  save  only   that  ihe   responsibility  of 

In  a  Case  Where  an  Additional  Liability  each  is  limited  to  a  sum  equal  to  his 
for  Labor  Claims  is  imposed  upon  stock-  share  or  shares  of  stock,  the  liability 
holders,  it  is  but  an  added  means  of  must  be  enforced  in  equity.  Booth  v. 
satisfaction  for  labor  claimants  who  Dear,  96  Wis.  516;  Gianella  v.  Bige- 
are  creditors,  but  is  not  in  substitution  low,  96  Wis.  185;  Terry  v.  Chandler, 
for  the  equitable  obligation  of  every  23  Wis.  456;  Merchants'  Bank  v, 
stockholder  in  a  moneyed  corporation  Chandler,  19  Wis.  434;  Cleveland  v. 
to  pay  the  whole  amount,  if  necessary,  Marine  Bank.  17  Wis.  545;  Coleman 
of  his  unpaid  capital  stock  in  discharge  v.  White,  14  Wis.  700. 
of  all  the  corporate  indebtedness,  be-  Propriety  of  Suit  hi  Equity.  —  In  Cole- 
cause  that  is  a  species  of  obligation  man  v.  White,  14  Wis.  700,  the  court 
which  is  founded  on  no  statute,  but  said:  "  We  are  persuaded  that  the 
exists  by  force  of  the  consideration  remedy  should  be  by  suit  in  equity,  in 
that  the  capital  stock  of  a  corporation  which  all  of  the  creditors  should  join, 
is  a  trust  fund  for  the  payment  of  its  or  one  or  more  of  them  should  sue  for 
debts,  and  upon  the  happening  of  the  the  benefit  of  all,  and  that  the  action 
insolvency  of  the  corporation  and  the  should  be  against  the  bank  and  all  the 
exhaustion  of  its  assets  its  unpaid  cap-  stockholders,  unless  it  be  impossible  or 
ital  stock  may  be  appropriated  for  the  impracticable  to  bring  them  all  before 
benefit,  not  of  one  creditor,  but  of  the  the  court,  or  some  other  sufficient 
whole  body  of  creditors.  Accordingly,  cause  for  the  omission  be  shown;" 
a  labor  claimant  may  resort  to  the  and  added  that  this  conclusion  followed 
special  liability  or  may  not,  at  his  dis-  necessarily  "  from  the  nature  of  the 
cretion.    Bunn's  Appeal,  105  Pa.  St.  49.  obligation  imposed,  it  being  a  liability 

The  Provisions  of  the  Florida  Statute  on  the  part  of  all  the  stockholders,  in 

permitting  execution  to  issue  against  proportion  to  the  amounts  of  their  re~ 

the  stockholder  to  enforce  a  judgment  spective  shares,  to  ail   the  creditors, 

against    the    company  in    which   the  according  to  the  sums  severally  due 

stockholder  is  not  individually  named  them.     It  is  an  indebtedness  which  a 

as  a  party  are  not  inconsistent  with  court  of  law  has  no  power  to  regulate 

another  provision  of  the  statute  that  and  adjust,  and  to  which  the  jurisdic- 

upon  the  dissolution  of  the  corporation  tion  and  powers  of  equity  are  peculiarly 

the  stockholder  may  be  sued  for  the  and  exclusively  adapted." 

company's  debts  without  joining  the  Where  the  receiver  of  an  insolvent 

company  in  the  suit.    Gibbs  v.  Davis,  corporation   has  been  ordered  by  the 

27  Fla.  531.  court  to  call  in  the  whole  amount  of 
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When  the  Creditor  Ii  a  Stockholder,  and  the  liability  to  be  enforced  is 
akin  to  that  of  a  partnership,  he  cannot  sue  at  law,  but  must  go 
into  equity,  where  there  can  be  a  full  adjustment  and  settlement 
of  all  the  rights  of  the  parties.1 

Where  the  Liability  of  the  Stockholders  Ii  in  Proportion  to  their  shares 
respectively  in  the  capital  stock,  its  enforcement  in  equity  is 
proper,  inasmuch  as  the  proportion  can  only  be  ascertained  upon 
an  account  of  the  debts  and  stock  and  a  pro  rata  distribution  of 
the  indebtedness  among  the  several  stockholders.* 

On  the  Dissolution  of  a  Corporation,  where  the  statutory  liability  has 
become  primary  and  absolute,  it  is  proper  for  a  creditor  to  sue 
in  equity  when  he  proceeds  against  two  or  more  stockholders,* 
or  he  may  proceed  at  law  against  a  single  stockholder.4 

Where  the  Capital  Stook  of  a  Corporation  Ii  Begarded  ai  a  Trait  Fund  for 
the  benefit  of  those  to  whom  the  corporation,  as  a  corporation, 
becomes  liable,  the  remedy  of  the  creditor  to  enforce  the  liability 
of  a  stockholder  upon  his  subscription,  that  is  to  say,  upon  his 
obligation  to  contribute  to  the  capital  stock,  is  in  equity.* 

his  unpaid  subscriptions,  and   to  en-  Briggs  v.  Penniman,  8  Cow.  (N.  Y.) 

force  payment  of  such  unpaid  subscrip-  387,   Hopk.  (N.  Y.)  300;  Simonson  v. 

tions  by  suit,  if  necessary,  against  each  Spencer,  15  Wend.  (N.  Y,)548;  Pough- 

of   the   delinquent  stockholders,    and  keepsie  Bank  v.  Ibbotson,  24  Wend, 

the  order  has  been  made  upon  notice  (N.  Y.)  473;  Van  Hook  v.  Whitlock,  3 

to  each  of  the  parties,  an  action  at  law  Paige  (N.  Y.)  409;  Perkins  v.  Church, 

will  lie  against  each  stockholder,  and  31  Barb.  (N.  Y.)  84;  Diven  v.  Duncan, 

an  action  against  all  jointly  in  equity  41  Barb. (N.  Y.) 520;  Garrisons.  Howe, 

cannot   be   maintained.     Barkalow  v.  17  N.  Y.  458;   Stover  v.  Flack,  30  N. 

Totten,  53  N.  J.  Eq.  573.  Y.  64;  Matthews  v.  Alben,  24  Md.  527; 

1.  Perkins  v.  Sanders,  56  Miss.  733;  Bullard  v.  Bell,  1  Mason  (U.  S.)  243; 
Hadley  v.  Russell,  40  N.  H.  109.  Pollard  v.  Bailey,  20  Wall.  (U.  S.)  520. 

Actions  by  Creditors.  —  An  action  4.  Slee  v.  Bloom,  19  Johns.  (N.  Y.) 
brought  by  a  creditor  of  a  corporation  456;  Briggs  v.  Penniman,  8  Cow.  (N. 
who  is  also  a  stockholder  against  an-  Y.)  387,  Hopk.  (N.  Y.)  300;  Simonson 
other  stockholder,  to  recover  an  unpaid  v.  Spsncer,  15  Wend.  (N.  Y.)  548; 
balance  upon  a  subscription,  must  be  Poughkeepsie  Bank  v.  Ibbotson,  24 
by  bill  in  equity.  Burch  v.  Taylor,  1  Wend.  (N.  Y.)  473;  Van  Hook  v.  Whit- 
Wash.  245.  lock,  3   Paige  (N.  Y.)  409;  Perkins  v. 

The  Reason  that  He  Is  Incapacitated  Church,  31  Barb.  (N.  Y.)  84;  Diven  v. 

from  suing  at  law  is  that  he  is  himself  Duncan,  41  Barb.  (N.  Y.)52o;  Garrison 

liable  to  pay  the  debts  of  the  company,  v.    Howe,    17  N.   Y.    458;    Stover    v. 

and  if  ho  were  to  sue  and  recover  sat-  Flack,    30    N.    Y.    64;     Matthews    v. 

isfaction  from  one  of  the  stockholders  Albert,  24  Md.  527;  Bullard  v.  Bell,  1 

this  payment  would  make  the  paying  Mason  (U.  S.)  243;  Pollard  v.  Bailey, 

stockholder  a  creditor  of  the  company,  20  Wall.  (U.  S.)  520. 
and  he  might  in  turn  sue  the  complain-        5.  Aldrich  v.  Anchor   Coal   Co.,   24 

ant  and  recover  back  the  debt  created  Oregon  32;  Ladd  v.  Cartwright,  7  Ore- 

by  such  payment.     Perkins  v.  Sanders,  gon  329;  Hodges  v.  Silver  Hill  Min. 

56  Miss.  733.  Co.,  9  Oregon  200;  Brundage  v.  Monu- 

2.  Marine,  etc.,  Phosphate  Min.,  etc.,  mental  Gold,  etc.,  Min.  Co.,  12  Oregon 
Co.  v.  Bradley,  105  U.  S.  175;  Pollard  322;  Paiterson  v.  Lynde,  106  U.  S.  519; 
v.  Bailey,  20  Wall.  (U.  S.)  520;  Flash  Payne  v.  Bullard,  23  Miss.  88. 

v.  Conn,  109  U.  S.  371;  Terry  v.  Tub-  And  to  the  like  effect  is   Brown   v. 

man,  92  U.  S.  156.  Fisk,  23  Fed.  Rep.  228,  in  which  case 

3.  Smith  v.  Huckabee,  53  Ala.  191;  it  was  held  that  in  the  absence  of 
Spence  v.  Shapard,  57  Ala.  598;  Slee  some  statutory  proceeding  with  respect 
v.    Bloom,    19    Johns.    (N.    Y.)   456;  thereto,  a  judgment  creditor  of  a  cor* 
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When  No  Liability  I*  Assumed  by  the  Subscriber  under  the  terms  of  the 
original  subscription  to  the  corporation,  for  any  further  payments 
upon  such  stock,  and  it  is  agreed  as  part  of  the  contract  of  sub- 
scription or  purchase  between  the  corporation  and  the  stock- 
holders that  the  stock  shall  be  deemed  to  be  fully  paid,  and  it  is 
issued  in  this  form,  then  the  creditors'  rights,  if  any,  are  equi- 
table, and  cannot  be  enforced  in  an  action  at  law  unless  the  stat- 
utes expressly  so  authorize.1  * 

poration  which  was  undissolved  could  at  law  will  lie,  under  the  30th  section, 

only  proceed  to  enforce  a  stockholder's  suits  may  be  multiplied  to  an  indefi- 

liability  for  the  amount  due  from  him  nite  extent.     Each  bill-holder  or  other 

on  unpaid  stock  in  a  court  of  equity.  creditor  must  have  his  separate  suit. 

Under  the  constitution  of  Oregon,  no  and  each  stockholder  must  be  sued 
new  liability  is  created,  but  the  con-  separately.  Again,  suits  between 
stitution  simply  provides  for  the  pres-  stockholders  to  adjust  their  contribu- 
ervation  of  an  old  one,  and  the  lia-  tions  would  be  interminable.  If  a 
bility  under  the  provision  is  not  to  creditor's  demand  be  larger  than  the 
creditors  but  for  the  indebtedness,  that  amount  of  slock  owned  by  any  one,  he 
is,  no  more  than  the  liability  created  must  have  several  suits  against  several 
by  the  subscription  which  is  part  of  individuals  on  the  same  cause  of 
the  assets  of  the  corporation,  at  any  action,  or  lose  a  part  of  his  just  de- 
rate so  far  as  creditors  are  concerned,  mand.  If  any  one  stockholder  owned 
The  liability  of  the  stockholder  to  the  more  stock  than  was  needed  to  meet 
creditor  is  through  the  corporation,  any  one  claim  made  upon  him,  he 
not  direct.  There  is  no  privity  of  con-  would  be  liable  to  several  suits.  It 
tract  between  them,  and  no  new  rem-  may  happen,  and  probably  has  hap- 
edy  has  been  given  10  the  creditor,  pened  in  this  instance,  that  a  bank 
either  by  the  constitution  or  by  any  owes  more  than  the  amount  of  its 
statute,  for  the  enforcement  of  his  whole  capital.  In  such  case,  there 
rights.  Patterson  v.  Lynde,  106  U.  S.  must  either  be  a  pro  rata  division 
519.  among  the  creditors,  of  what  may  be 

Where  the  only  grounds  stated  to  recovered,  which  would  be  impracti- 

give  jurisdiction  to  a  court  are  that  cable  in  suits  at  law,  or  those  who  sue 

certain  stockholders  are  in  default  in  first  must  recover  the  whole  of  their 

paying  their  subscriptions  after  a  call  debts,  leaving  others   totally  remedi- 

has  been  made,  it  seems  that  a  proceed-  less,  which  would  be  palpably  unjust, 

ing  in  equity  is  not  proper.     Allen  v.  The  evils  and  inconveniences  of  at- 

Montgomery  R.  Co.,  11  Ala.  437.  tempting    to  enforce   this  section   by 

Where  the  statute  provides  that  "  in  suits  at  common  law  would  be  in- 
all  cases  of  claims  against  corporations  calculable;  and  6uch  remedy  would 
and  joint  stock  associations,  the  exact  be  inadequate,  vexatious,  and  mis- 
amount  justly  due  shall  be  first  ascer-  chievous.  The  only  proper  means  of 
tained,  and  after  the  corporate  property  giving  effect  to  this  provision  is  by  a 
shall  have  been  exhausted  the  original  process  in  equity;  and  this,  of  all 
subscribers  thereof  shall  be  individ-  cases  which  can  arise,  seems  to  call 
ually  liable  to  the  extent  of  their  un-  most  loudly  for  a  chancery  jurisdic- 
paid  subscription,  and  the  liability  for  tion.  To  a  bill  in  equity  all  persons, 
the  unpaid  subscription  shall  follow  however  numerous,  might  be  made 
the  stock,"  the  action  taken  should  be  parlies,  and  all  the  relative  and  con- 
on  the  equity  side  of  the  court,  as  it  flicting  claims  of  the  many  creditors 
calls  for  the  exercise  of  equity  jurisdic-  and  stockholders  settled  and  their  pro 
tion  "rather  than  what  are  termed  portionate  rights  to  recover,  and  liabil- 
its  strictly  and  distinctively  law  or  ities  to  contribute,  adjusted  in  a  single 
legal  powers."  German  Nat.  Bank  v.  suit.  We  are  all,  therefore,  of  opinion 
Farmers,  etc.,  Bank,  54  Neb.  593.  that  this  case  comes  within  the  equity 

In   Harris  v.   Dorchester,   23   Pick,  jurisdiction  of  the  court,  and  that  an 

(Mass.)  112,   the    Supreme    Court    of  action  at  law  will  not  lie." 

Massachusetts  %  in  the  consideration   of  1.  Sioux    City   First  Nat.   Bank   v. 

a  similar  question  under  a  like  provi-  Peavey,  60  Fed.  Rep.  455. 

sion  of  statute,  stated:    "If  actions  Ho  Legal  Cause  of  Action.  —  The  cred- 
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The  Claim  Ii  One  at  Law,  Based  upon  the  Expressed  or  Implied  Terms  of  the 
subscription  or  purchase  of  the  stock,  in  a  case  where  a  person 
has  subscribed  for  or  purchased  stock  in  a  corporation  under  such 
circumstances  that  the  corporation,  and  through  it  the  creditors 
of  the  corporation,  can  call  upon  the  stockholder  for  payment  of 
the  unpaid  portion  of  the  capital  stock.1 

Where  the  Statute  Makes  Every  Stockholder  Individually  Liable  for  the 
debts  of  the  company,  for  an  amount  equal  to  the  amount  of  his 
stock,  and  the  liability  is  fixed  and  does  not  depend  on  the 
liability  of  other  stockholders,  and  there  is  accordingly  no  neces- 
sity for  bringing  in  other  stockholders  or  creditors,  the  remedy 
of  the  creditor  is  at  law.* 

3.  In  Foreign  Jurisdictions  —  a.  In  General.  —  The  statutes 
of  a  state  do  not  operate  extraterritorially  proprio  vigore;  * 
accordingly,  none  of  its  judicial  processes-  can  reach  beyond  its 

itor  cannot  declare  at  law  upon  the  the  Missouri  statutes  maintain  an 
original  contract  of  subscription,  for  it  action  at  law  to  recover  from  a  stock- 
created  no  legal  cause  of  action,  and  holder  an  amount  due  on  unpaid  stock, 
the  creditor's  right  is.  based  upon  an  Brown  v.  Fisk,  23  Fed.  Rep.  228. 
equitable  doctrine  that  the  capital  stock  In  a  case  where  a  stockholder  has 
is  deemed  to  be  a  trust  fund  created  paid  up  the  regular  calls  made  upon 
for  the  benefit  and  protection  of  the  him,  and  the  only  condition  of  his  sub- 
creditors  of  the  corporation.  Sioux  scription  was  that  be  should  pay  regu- 
City  First  Nat.  Bank  v.  Peavey,  69  lar  calls  made  in  pursuance  of  the 
Fed.  Rep.  455.  corporation's  charter,  a  receiver,  as  rep  - 

1.  Sioux    City   First   Nat.    Bank   v.  resenting  the  corporation  and  its  cred- 

Peavey,  69  Fed.  Rep.  455.  itors,  cannot  sue  at  law  for  the  unpaid 

Where  the  Whole  Amount  of  Unpaid  balance  of  his    subscription,  but  the 

Subscriptions   is   required    to   pay   cor-  creditor's  remedy  is  in  equity  against 

porate  debts,  an  assignee  of  an  insolv-  all   the  stockholders  whose  subscrip- 

ent  corporation  may  proceed  at  law  at  tions  are   not  fully   paid.      Mann   v. 

once,  because  in  such  case  an  assess-  Pentz,  3  N.  Y.  415. 

ment  upon  the  stockholders  by  a  court  2.  Flash  v.  Conn,  109  U.  S.  371. 

of  equity   is   not  essential.     Potts  v.  Where  a  Primary  Liability  is  created 

Wallace,  146  U.  S.  689.  by  Ihe  statute,  it  may  be  enforced  in  a 

Where  an  assessment  upon  stock  can  court  of  law.     Culver  v.  Chicago  Third 

be  recovered  from  a  delinquent  stock-  Nat.   Bank,  64  111.  528;  Poughkeepsie 

holder  only  by  sale  of  the  slock,  in  the  Bank  v.  Ibbotson,   24   Wend.  (N.    Y.) 

absence  of  an  express  promise  to  pay,  475;    Garrison  v.  Howe,  17  N.  Y.  458; 

a  creditor  cannot  sue  to  recover  the  Adkins  v.  Thornton,  19  Ga.  325. 

assessment  at  law.    Dairymen's  Assoc.  Where    there    is    no    provision    by 

v.    Cornell,    2   Chest.   Co.   Rep.   (Pa.)  which  a  statutory  liability  is  made  de- 

293.  pendent  upon  any  other  contingency 

Under  a  Statute  providing  that  on  than   the  contracting  of  debts  by  the 

the  dissolution  of  a  corporation  leaving  corporation  whilst  the  defendant  was 

debts    unpaid,  suit    may   be   brought  a  stockholder,  and  before  the  capital 

against  any   person    or  persons   who  stock  was  fully   paid  up,  the  liability 

were  stockholders  at  the  lime  of  such  being  determinate  and  irrevocable,  an 

dissolution,   without  joining  the  com-  action   at    law   is   proper.     Norris    v. 

pany  in  such  suit,  a  proceeding  to  re-  Wrenschall,  34  Md.  492. 

cover  of  a  stockholder  in  the  corpora-  3.  Howell  v.   Manglesdorf,   33  Kan. 

tion   at   the   time  of  its  dissolution  a  194;    New   Haven    Horse   Nail  Co.    v. 

balance    due    on    his  stock   must   be  Linden    Spring    Co.,    142   Mass.   349; 

brought    at    law.     Farmers    Bank   v.  Rice  v.  Merrimack  Hosiery  Co.,  56  N. 

Gallaher,  43  Mo.  App.  482.  H.  114    Nimick  v.  Mingo  Iron  Works 

Whsre  a  corporation  has  been  dis-  Co.,  25  W.  Va.  184;  May  v.  Black,  77 

solved,  a  judgment  creditor  may  under  Wis.  101. 
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boundaries,  or  have  any  extraterritorial  force  or  operation,1  but 
this  rule  does  not  deprive  creditors  of  remedies  against  stock- 
holders residing  in  other  states,  upon  whom  service  cannot  be 
obtained  within  the  jurisdiction  of  the  parent  state  of  the  cor- 
poration.* 

b.  As    Respects   the   Nature  of   the   Liability  —  (i) 

Where  the  Liability  Is  Contractual.  —  Where  the  liability  arises 
upon  the  contract  of  subscription,  and  is  not  opposed  to  the  leg- 
islation or  policy  of  the  state  in  which  it  is  sought  to  be  enforced, 
it  may  in  most  jurisdictions  be  enforced  by  any  court  having 
jurisdiction  of  the  subject  matter  and  the  parties,3  although  there 
are  jurisdictions  where  a  contractual  liability  imposed  by  a  foreign 
statute  will  not  always  be  enforced.4 

1.  Howell  v.  Manglesdorf,  33  Kan.  Upon  Any  Principle  of  Comity,  but  upon 

104.  in  which  case  it  was  held  that  the  the  right  to  enforce  in  another  juris* 

notice  required  in  a  summary  action  diction  a  contract  validly  entered  into. 

on   motion   by    a    judgment    creditor  Deadwood  First  Nat.  Bank  v.  Gustin 

against   a  stockholder   was  to  advise  Minerva  Consol.  Min.  Co.,  42   Minn, 

the  defendant  of  the  pendency  of  the  327. 

proceeding,   and    to    bring   him   into  Statutory  Liability  —  Ohio.  —  It  is  said 

court*   and   that   the   notice   therefore  in  Nimick  v.  Mingo  Iron  Works  Co.f 

served  the  same  purpose  as  original  25    W.    Va.    184,    that    the    liability 

process,  and  was  necessary  10  give  the  created  bv  the  Ohio  constitution  ana 

court    jurisdiction   of  the   defendant;  statutes  is  not  in  the  nature  of  a  pen- 

and  that  service  of  such  process  could  alty  or  a  forfeiture,   but  arises  out  of 

only  be  made  within  the  boundaries  of  the  implied  promise  of  the  stockholders 

the  state.     See  also  Lowry  v.  Inman,  to  assume  and  discharge  the  individual 

(N.  Y.  Super.  Ct.  Spec.  T.)  37  How.  liability  imposed  by  the  statutes  un- 

Pr.  (N.  Y.)  153.  der  which  corporations  are  organized. 

8.  Howell  v.  Manglesdorf,  33  Kan.  Citing  Wright  v.  McCormack,  17  Ohio 

194.  St.  86;  Umsted  v.  Buskirk,  17  Ohio  St. 

8.  Paine  v.  Stewart,  33  Conn.  516;  113;  Hawkins  v.  Iron  Valley  Furnace 
Flash  v.  Conn,  16  Fla.  428;  Howell  v.  Co.,  40  Ohio  St.  507. 
Manglesdorf,  33  Kan.  194;  Hancock  New  York  Statute. —  The  liability 
Nat.  Bank  v.  Ellis,  166  Mass.  414;  created  by  section  10  of  the  New  York 
Deadwood  First  Nat.  Bank  v.  Gustin  Act  of  February  17,  1848,  is  a  con- 
Minerva  Consol.  Min.  Co.,  42  Minn,  tractual  one.  Flash  v.  Conn,  109  U. 
327;  Guerney  v.  Moore,  131  Mo.  650;  S.  371. 

Kimball  v.  Davis,  52  Mo.  App.  194;  Missouri  Statute.  —  Under  Mo.  Stat. , 

Bagley   v.   Tyler,   43   Mo.   App.    195;  £  22,  art.  r,  c.  37,  a  statutory  liability 

Hodgson  v.  Cheever,  8  Mo.  App.  318;  is  created   which   is  contractual  and 

Marshall  v.  Sherman,  84  Hun  (N.  Y.)  capable  of  enforcement    outside    the 

186;     Savings  Assoc,   v.   O'Brien,    51  state.     Savings  Assoc,  v.  O'Brien,  51 

Hun  (N.  Y.)  45;   Patteson    v.   Baker,  Hun  (N.  Y.)  45. 

(Supm.  Ct.  Spec.  T.)  34  How.  Pr.  (N.  Kansas  Statute.  —  Gen.  Stat.  Kan., 
Y.)  180;  Aldrich  v.  Anchor  Coal  Co.,  £§  1192,  1206,  are  not  penal  in  their 
24  Oregon  32;  Aultman's  Appeal,  98  nature,  and  may  be  enforced  in  Mis- 
Pa.  St.  505;  Nimick  v.  Mingo  Iron  souri.  Guerney  v.  Moore,  131  Mo.  650, 
Works  Co.,  25  W.  Va.  184;  Hunting*  4.  Illinois.  —  Young  v.  Farwell,  139 
ton  v.  Attrill,  146  U.  S.  657;  Flash  v.  111.  326;  Patterson  v%  Lynde,  112  III. 
Conn,  109  U.  S.  371;  Adams  v.  Conn,  196. 

109  U.  S.  381;  McVickar  v.  Jones,  70  Maine.  —  Drinkwater     v.     Portland 

Fed.  Rep.  754;  Rhodes  v.   U.   S.   Na-  Marine  R.  Co.,  18  Me.  35. 

tional   Bank,  66  Fed.    Rep.  512;  Bank  Massachusetts.  —  Bank      of      North 

of  North  America  v.  Rindge,  57  Fed.  America  v.  Rindge,  154  Mass.  203,  36 

Rep.   279;    Cuykendall   v.    Miles,    10  Am.  &  Eng.  Corp.  Cas.  154;  Post  v. 

Fed.  Rep.  342.  Toledo,  etc.,   R.  Co.,   144  Mass.  341; 

The    Enforcement    Does    Hot    Depend  New  Haven  Horse  Nail  Co.  v.  Linden 
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Federal  Praetiot.  —  For  many  years  the  steady  trend  of  federal 
decision  has  been  in  the  direction  of  upholding  and  enforcing 
extraterritorially  those  provisions  of  state  statutes  that  regulate 
the  liability  of  stockholders  in  corporations  organized  under  their 
laws,  according  to  the  fair  intendment  of  the  local  laws,  in  cases 

Spring  Co.,  142  Mass.  349,  13  Am.  &  The  liability  which  the  stockholders 
Eng.  Corp.  Cas.  71;  Kansas,  etc.,  R.  are  alleged  to  be  under  to  the  corpora- 
Constr.  Co.  v.  Topeka,  etc.,  R.  Co.,  tion  and  its  creditors  has  little  analogy 
135  Mass.  34;  Taft  v.  Ward,  106  Mass.  to  a  debt  due  according  to  the  gen- 
518;  Smith  v.  Mutual  L.  Ins.  Co.,  14  erally  recognized  "principles  of  law. 
Allen  (Mass.)  336;  Halsey  v.  McLean,  It  is  of  a  peculiar  character,  involving 
12  Allen  (Mass.)  438,  90  Am.  Dec.  157;  the  organic  law  by  which  the  corpora- 
Hutchins  v.  New  England  Coil  Min.  tion  is  created,  and  requiring  local  ad- 
Co.,  4  Allen  (Mass.)  580;  Erickson  v.  ministration.  We  have  heretofore,  in 
Nesmith,  4  Allen  (Mass.)  233;  Black-  similar  cases,  declined  to  pass  upon 
stone  Mfg.  Co.  v.  Blackstone,  13  Gray  and  determine  the  relation  existing  be- 
(Mass.)  488;  Penobscot,  etc.,  R.  Co.  v.  tween  a  foreign  corporation  and  its 
Bartlett,  12  Gray  (Mass.)  244;  Jones  v.  members,  and  the  obligation  arising 
Sisson,  6  Gray  (Mass.)  288.  therefrom."     New  Haven  Horse  Nail 

New  Hampshire. — Rice  v.  Merrimack  Co.  v.  Linden  Spring  Co.,   142  Mass. 

Hosiery  Co.,  56  N.  H.  114.  349. 

West   Virginia.  —  Nimick  v.   Mingo  Liability    Loci    Contractus    Differing 

Iron  Works  Co.,  25  W.  Va.  184.  from  That  Loci  Fori.  —  In  a  case  where 

Wisconsin.  —  May  v.  Black,  77  Wis.  the  liability  differed    from  one  which 

101.  would  have  been  incurred  if  the  de- 

In  Massachusetts   the    question    can  fendants   had   subscribed    for    shares 

hardly  be  considered  an  open  one,  for  of  slock   in   a  corporation  formed   in 

the  courts    of    that    state   almost  in-  Massachusetts^  a  Massachusetts  court 

variably  decline  "  to  exercise  jurisdic-  declined  to  enforce  it.     New   Haven 

tion    to    enforce    a  liability  imposed  Horse  Nail  Co.  v.  Linden  Spring  Co., 

upon  stockholders  in  corporations  es-  142  Mass.  349. 

tablished  in  other  states  under  6tat-  In  Missouri  it  is  held  that  because  the 
utes  of  those  states."  Bank  of  North  liability  of  stockholders  and  corpora- 
America  v.  Rindge,  154  Mass.  203.  tions  created  by  virtue  of  the  state  in 

The  reason  that  a  Massachusetts  which  the  liability  is  sought  to  be  en- 
court  will  not  take  jurisdiction  of  a  forced  is  restricted  to  the  amount  of 
suit  to  enforce  the  liability  of  stock-  the  stock  owned  by  them,  it  does  not 
holders  in  a  foreign  corporation  is  be-  follow  that  the  courts  of  6uch  states 
cause  it  is  a  suit  which  involves  the  will  refuse  to  enforce  contracts  of  its 
relation  between  the  corporation  and  own  citizens  who  have  become  stock- 
its  stockholders,  "and  in  which  com-  holdeis  in  corporations  organized  un- 
plete  justice  only  can  be  done  by  the  der  laws  imposing  upon  stockholders 
courts  of  the  jurisdiction  where  the  a  personal  liability  in  excess  of  the 
corporation  was  created.  *  *  *  amount  of  the  stock  taken.  "  Such  a 
If  an  assessment  is  to  be  laid  upon  contract  is  not  against  public  policy; 
the  members  or  stockholders,  or  a  con-  it  contravenes  no  principle  of  good 
tiibution  enforced  from  them,  accord-  morals,  and  has  no  mischievous  tend- 
ing to  the  law  of  the  state  under  which  ency;  it  is  not  in  any  sense  repug- 
the  corporation  is  created,  the  courts  nant  to  our  ideas  of  honesty  or  jus- 
of  that  state  alone  ran  afford  complete  tice."  Guerney  v.  Moore,  131  Mo.  650. 
and  effectual  judicial  relief."  Post  v.  In  New  Hampshire,  comity  does  not 
Toledo,  etc..  R.  Co.,  144  Mass.  341.  require  a  court   in  the  exercise  of  its 

Even  an  Appearance  by  Attorney  does  judicial  discretion  to  give   effect  to  a 

notenable  the  court  to  determine  rights  foreign   statute    creating  a    statutory 

arising  from   the   relation   between   a  liability  in  the  absence  of  an  allegation 

corporation   and  its   members,  where  informing  the  court  by  what  remedial 

"  they  depend  upon  the  local  law  which  process     the     individual     liability  of 

exists  at  the  place  of  its  creation,  and  stockholders  is  enforced  in  the  foreign 

true  policy  would  seem  to  require  us  state  of  the  corporation,  because,  being 

to  leave  them  to  be  there  determined,  without  information  as  to  the  remedy, 
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properly  within  such  provisions,  except  where  enforcement  would 
unreasonably  interfere  with  local  vested  creditor  interests  in 
states  where  enforcement  is  sought  extraterritorially  on  grounds 
of  comity,  and  except  where  such  enforcement  would  offend  the 
general  public  policy  of  the  state.1 

(2)  Where  the  Liability  Is  PenaL  —  Where  an  additional  and 
statutory  liability  is  one  in  the  nature  of  a  penalty,  it  cannot  be 
enforced  in  another  state.9 

Local  Contractus  of  statato.  —  In  deciding  whether  the  liability  is 
contractual  or  penal  in  its  character,  the  construction  of  the 
courts  of  the  state  in  which  the  corporation  was  organized  will 
have  almost  conclusive  weight  with  the  court  in  which  it  is 
sought  to  enforce  the  liability.* 

c.  As  Respects  the   Nature  of  the  Remedy  —  (1)  V* 

1 

1 

it  might  happen  that  the  coon  would  North    America    v.   Rindge,   57   Fed. 

afford  a  remedy  which  was  "denied  10  Rep.  279:    Rhodes  r.   U.  S.   National                                     I 

persons  in  that  jurisdiction,  and  which  Bank.  24  L\  S.  A  pp.  607;  McVickar  r.                                      » 

would  not  be  allowed  to  persons  seek-  Jones,  70  Fed.  Rep.  754:  Whitman  r.                                     ' 

ing  to  enforce  a  similar  right  under  National  Bank,  83  Fed.  Rep.  258. 

oar  own   laws."     Rice  v.    Merrimack  2.  Guerney  v.   Moore,  131   Mo.  650; 

H osier v  Co..  56  N.  H.  114.  Woods  r.   Wicks,   7   Lea  (Tenn.)    40; 

Whether  the  Gouts  of  Other  BUXm  Aim  Flash  r.  Conn,  109  U.  S.  371. 

Bound  to  Votieo  and  give  effect  to  the  Zaaoao  Statute.  —  In  Rksde  Island  the 

provisions  of  a  foreign  statute  making  liability  created  by  Gen.  Stat.  Kan.,  c 

the  private  property  of  stockholders  23,  art.  4,  par.  1192,  is  not  considered 

liable  for  the  fulfillment  of  the  con-  contractual.      Hancock  Nat.  Rank  r. 

tracts  of  a  corporation,  may  be  ques-  Farnum.  20  R.  I.  466. 

tionable.       Drink  water    r.     Portland  Kontucky    fltafte.  —  The   provisions 

Marine  R.  Co..  iS  Me.  35.  of  Gen.  Stat    Ky.,  §§  9,  13,  relating  to 

BQl  of   Diauitay —  Haamehnette.  —  corporations,  are  penal  in  their  nature 

Notwithstanding  the  fact  thai  in  Mas-  and  cannot  be  enforced  in    Tennessee. 

sachu setts    the    courts  will  not  take  Woods  p.  Wicks,  7  Lea  (Tenn.)  40. 

jurisdiction    of   suits  to   enforce  the  9.  Hancock  Nat.  Bank  r.  Ellis,  106 

liability  of  stockholders  in  a  foreign  Mass.  414;    New  Haven    Horse    Nail 

corporation,  they  will,  in  a  case  where  Co.  r.  Linden  Spring  Co.,   142  Mass. 

proper  grounds  for  relief  are  shown,  349:    Dead  wood    First   Nat.    Bank   9.                                      I 

permit  a  bill  for  the  discovery  of  the  Gustin  Minerva  Con  sol.  Min.  Co.,  42                                     1 

names  and  residences  of  persons  who  Minn.  327:  Pay  son  r.  Withers,  5  Biss. 

as    stockholders    are     liable     by    the  (U.  S.)  269;    Flash  r.  Conn,  100  U.  S. 

laws  of  a  foreign  state  to  contribute  371. 

towards    the    payment    of     corporate  Contra.  —  In  Rhode  Island  the  courts 

debts,  to  be  maintained  as  ancillary  to  do  not  consider  that  the  opinion  of  the 

a  suit  in  the  state  of  the  corporation's  supreme  court  of  the  state  of  organiza- 

domicil    to    enforce    ihe    stockhlder's  udo  of  a  corporation,  lhat  the  relation 

liability.     Post  v.  Toledo,  etc.,  R.  Co.,  of  a  stockholder  to  its  creditors  is  a 

144  Mass.  541.  contractual  one.  is   binding  upon   it. 

1.  Rhodes  r.  U.  S.  National  Bank.  **  It  is  not  a  judgment  to  which  full 

66  Fed.  Rep.  512:  Whitman  r.  National  faith  and  credit  must  be  given  under 

Bank,  83  Fed.  Rep.  255:  Elkhart  Nat.  the  Federal  Constitution,  and,  giving 

Bank    v.    North     Western     Guaranty  to  it  the  high  respect  which  is  due  to 

Loan  Co.,  87  Fed.  Rep.  252:  Dexter  r.  the  court  from  which  it  comes,  it  still 

Edmands.  S9  Fed.   Rep.  467:  Hale  r.  falls  short  of  establishing,  as  a  matter 

Hard  on.  95  Fed.  Rep  747.  of  pleading  in  this  declaration,  the  fact 

w-»—  ******* — It  is  he!  J  that  the  of    a   contract    by    the  defendant   in 

provisions  of  Gen.  Stat.  Kan.  ic*>5   c.  Kansas,  by  virtue  of  the  statute.     The 

23.  §  32,  maybe  enforced  in   the  fed-  cliuse  of  the  Constitution  of  Kansas                                      , 

eral  courts  of  other  states.     Bank  of  cited  in  the  declaration  does  not  create, 
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General.  —  Where  the  statutes  of  the  state  creating  the  corpora- 
tion  and  imposing  the  liability  provide  a  special  remedy,  which 
is  plainly  intended  to  be  the  only  remedy,  the  liability  of  the 

stockholder  can  be  enforced   in  no  other  manner;1  but  where 

or    purport   to  create,   the  liability."  vided  by  the  laws  of  Kansas  for  the 

Hancock  Nat.  Bank  v.  Farnum,  20  R.  enforcement  of  the  statutory  liability 

I*  46°.  of  stockholders  cannot  be  enforced  by 

1.  Russell  v.  Pacific  R.  Co.,  113  Cal.  the  laws  of  Illinois.     Fowler  v.  Lam- 

758;  Fowler  v.  Lamson,   146  III.  472;  son,  146  111.  472. 

Young  v.   Farwell,  139  111.  326;  Bank  Hew  Hampshire  Bemedy  Hot  Available 

of  North  America  v.  Rindge,  154  Mass.  in    Massachusetts.  —  Where    the    only 

203;     Erickson    v.    Nesmith,    4  Allen  remedy   ffiven    by   a  statute  of   New 

(Mass.)  233;    Leucke   v.   Tredway,  45  Hampshire  was  by  bill  in   equity   on 

Mo.  App.   507;  Marshall  v.  Sherman,  behalf  of  all  the  creditors  and  against 

148  N.  Y.  9;  Cleveland,  etc.,  R.  Co.  v.  all  the  stockholders,  it  was  held  that  a 

Kent,  87  Hun  (N.  Y.)  329;  Anderson,  bill  in  equity  would  not  lie  in  Massa- 

v.  Haddon,  33  Hun  (N.  Y.)435;  Jessup  chusetts,  on  the  ground  that  the.  cor- 

r.  Carnegie,  80  N.  Y.  441;    Lowry  v.  poration  was  a  necessary  party  to  such 

Inman,  2  Sweeny  (N.  Y.)  119;  May  v.  suit,  and  that  there  was  no  jurisdiction 

Black,  77  Wis.  101,  in  the  court  to  reach  such  corporation 

The  Beason  of  the  Bale  seems  to  be,  outside   the  commonwealth    when    it 

not  that  the  liability  is  not  recognized  had   no  assets    therein.     Erickson   v. 

as    valid   and   binding,    but   that    the  Nesmith,  4  Allen  (Mass.)  233. 

forum  where   it  is  sought    to  be  en-  Under  Gen.  Stal.  Kan.,  1889,  §  1192, 

forced  is  incapable  of   administering  two  remedies    are   provided,   one   by 

the   peculiar  remedy  provided  for  its  motion  and  the  other  by  action.     The 

enforcement.     Aldrich  v.  Anchor  Coal  statute  has  been  held  not  to  provide  an 

Co.,  24  Oregon  32.  exclusive  remedy,  but  one  that  may  be 

Foreign  Bemedy  DiiferiBg  from  Home  enforced  in  a  foreign  state.  Marshall 
Bemedy.  —  The  fact  that  in  the  state  v.  Sherman.  84  Hun  (N.  Y.)  186. 
where  the  action  is  brought  the  liability  Ohio  Statute. —  Rev.  Stat.  Ohio, 
of  a  stockholder  to  the  creditor  of  a  §  3258,  is  a  statute  creating  a  liability 
domestic  corporation  can  be  enforced  and  prescribing  a  remedy  for  its  en- 
only  in  equity  does  not  afford  any  forcement  which  can  only  be  pursued 
reason  why  it  cannot  be  enforced  at  in  the  courts  of  the  state  of  Ohio, 
law  where  it  could  be  enforced  at  law  Barnes  v.  Wheaton,  80  Hun  (N.  Y.)  8; 
in  the  parent  state.  Aldrich  v.  Anchor  Nimick  v.  Mingo  Iron  Works  Co.,  25 
Coal  Co.,  24  Oregon  32.  W.  Va.  184. 

In  Rhode  Island  the  remedy  provided  Where  an  Independent  Action  Cannot 
by  Gen.  Stat.  Kan.,  c.  23,  art.  4,  par.  Be  Maintained  in  the  parent  state 
1192,  that  execution  may  issue  against  against  one  stockholder  alone,  but  it  is 
a  stockholder  'when  no  corporate  prop-  necessary  that  the  corporation  and  all 
erty  can  be  found,  cannot  be  enforced  the  owners  and  holders  of  its  slock, 
unless  the  corporation  is  shown  to  be  and  all  persons  liable  as  stockholders 
one  which  comes  within  the  provi-  thereof,  should  be  joined  as  defend- 
sions  of  Gen.  Law 3  R.  I.,  c.  178,  §  9,  ants,  it  seems  that  in  an  action  to  en- 
making  similar  provisions  with  respect  force  the  liability  of  such  stockholders 
to  corporations  organized  in  Rhode  the  remedy  10  enforce  ihe  liability  is 
Island.  Hancock  Nat.  Bank  v.  Far-  an  exclusive  one,  and  cannot  be  main- 
num,  20  R.  I.  466.  tained  in  a  foreign  state.     Barnes  v. 

A  Bemedy  by  Garnishment  provided  Wheaton,  80  Hun  (N.  Y.)  8.  See  also 
by  the  eighth  section  of  the  Illinois  May  r>.  Black,  77  Wis.  101,  in  which  it 
Act  under  which  the  Pacific  Railway  was  held  that  the  courts  of  Wisconsin 
Company  was  incorporated  is  a  special  had  no  jurisdiction  in  an  action 
remedy  given  by  such  statute,  and  will  brought  in  equity  praying  that  stock- 
not  be  enforced  by  the  courts  of  Cali-  holders  be  decreed  and  adjudged  to 
fornia.  Russell  v.  Pacific  R.  Co.,  113  pay  into  court  for  the  use  of  the  plain- 
Cal.  258.  tiffs  amounts  due  each  for  work  and 

Kansas  Statute  —  Illinois  Decision.  —  labor  done  for  a  Michigan  corporation, 

It  is  held  1  hat  the  special  modes  pro-  because  the  act  under  which  the  cor- 
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the  foreign  statutes  do  not  prescribe  the  manner  of  enforcing  it, 
the  course  of  proceeding  must  be  regulated  by  the  law  of  the 
state  where  the  liability  is  sought  to  be  enforced.1 

Where  Creditor!  of  the  Corporation  Seek  to  Beaoh  Unpaid  Stock  Subscriptions, 
and  apply  them  to  payment  of  their  claims  against  the  corpora- 
tion in  a  state  foreign  to  that  of  the  corporation's  organization, 
the  remedy  adopted  must  be  that  of  the  forum.* 

(2)  In  Federal  Courts.  —  Where  a  state  statute  has  created  a 
right  in  favor  of  creditors  and  provided  a  remedy  for  the  enforce- 
ment of  the  right  thus  created,  then  this  remedy,  whether  at  law 
or  in  equity,  must  be  adopted  regardless  of  the  tribunal  in  which 
the  proceedings  are  had.*     If,  however,  a  state  statute  does  not 

poration  was  organized  provided  that  Bank,  102  Iowa  162.     To  the  like  effect 

such   a  liability   should    be    enforced  is  Leucke  v.  Tredway,  45  Mo.  App. 

by  action  in  assumpsit,  and  that  the  507,  in  which  case  the  court  of  appeals 

corporation  should  be  a  party  to  the  of  Missouri  held,  where  an  action  to 

action.  enforce  the  subscription  or  equitable 

1.  Drinkwater    v.    Portland  Marine  liability  of  a  stockholder  was  brought 

R.  Co.,  18  Me.  35.  in  a  jurisdiction  foreign  to  the  domicil 

Minnesota  Statute.  —  The   procedure  of  the  corporation,  that  the  remedy  to 

provided  by  Gen.  Stat.   Minn.,  c.  34,  be  applied  was  that  given  by  the  law 

§§  2600,  2602,  to  enable  creditors  of  a  of  the  forum. 

corporation  to  reach  unpaid  stock  sub-        3.  Lowry  v.  Inman,   (N.  Y.   Super, 

acriptions,  cannot  be  adopted  when  the  Ct.  Spec.  T.)  37  How.  Pr.  (N.  Y.)  153; 

corporation  is  a  foreign  one,  inasmuch  Clark   v.    Bever,    139  U.  S.  96;    New 

as  the  sections  referred  to  concern  do-  York  Fourth  Nat.  Bank  v.  Francklyn, 

mestic  corporations    organized  under  120  U  S.  747;    Patterson     v.    Lvnie, 

lhatchapier,  and  do  not  include  foreign  106  U.  S.  519;  Mills  v.  Scott,  99  U.  S. 

corporations  not  within    the  jurisdic-  28;    McVickar  v.  Jones,  70  Fed.  Rep. 

tion   of    the    court.     Rule   v.   Omega  754;    Sioux  City  First  Nat.    Bank   v. 

Stove,  etc.,  Co.,  64  Minn.  326.  Peavey,   69   Fed.  Rep.  455;   National 

3.  Latimer  v.  Citizens  State  Bank,  Park   Bank  v.  Peavey,  64   Fed.  Rep. 

102  Iowa  162;  Rule  v.  Omega  Stove,  912;     Bank     of    North     America     v. 

etc.,  Co.,  64.  Minn.  326.  Rindge,  57  Fed.   Rep.  279;  Morley  v. 

The  Statutes  of  South  Dakota  Do  Not  Thayer,   3    Fed.    Rep.    737;    Haskins 

Provide  a  Special  Remedy  for  enforcing  v.  Harding,  2  Dill.  (U.  S.)  99;  Pollard  v. 

the  subscription  or  equitable  liability  Bailey,  20  Wall.  (U.  S.)  520.     See  gen- 

of  a  stockholder,  but  leave  the  creditor  erally  article  United  States  Courts. 
the  same  form  of  action  that  he  could        Minnesota. —  Under    the    Minnesota 

have  brought  had  there  been  no  stat-  Constitution,   §  3,   art.    io,  and  Gen. 

ute.     The  provisions  of  the  statute  as  Stat.  Minn.  1894,  c.  76,  the  remedy  is 

to  who* shall  be  deemed  stockholders,  in  the  nature  of  a  proceeding  in  equity 

that  the  action  may  be  joint  or  sev-  for  the   benefit   of  all   creditors;    but 

eral,   and   the    extent  of    the    stock-  after  the  liability  of  the  stockholders 

holders'  liability,  do  not  provide  the  has  been  ascertained  in  such  a  proceed- 

remedy,    but  fix   limits  by    which  ihe  ing,  the  court  has  power  to  appoint  a 

remedy  shall  be  administered.    Thelia-  receiver,  who  may  in  aid  of  the  pro- 

bility   of  the   stockholders   arises   out  ceeding  maintain  an  action  at  law  to 

of   their  contractual   relations   to   the  enforce  ihe  liability  in  another  and  a 

corporation  and  to  its  creditors.     Ac-  federal  jurisdiction.     Hale  v.  Harden, 

cordingly,  it  was  held  by  the  Supreme  95  Fed.  Rep.  747. 
Court    of    Iowa   that   there   was    "no        In  Lowry  v.   Inman,  (N.  Y.  Super, 

reason  in  the  nature  of  that  liability,  Ct.  Spec.  T.)  37  How.  Pr.  (N.  Y.)  153, 

nor  in  the  provisions  of  the  statute  of  the  court  held  that  where  the  statute 

South  Dakota,   why  the  liability  may  which  imposed  the  liability  provided  a 

not  be  enforced   in    a  court  of   Iowa  specific    method   of  enforcing  it,  and 

against  persons  of  whom  It  has  juris-  the  right  and  the  remedy  were  created 

diction."     Latimer    v.   Citizens  Slate  together  and  are  inseparable,  the  cred- 
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create  the  right  sought  to  be  enforced,  but  only  re-declares  it,  so 
that  it  would  exist  in  the  absence  of  a  state  statute,  then  the 
right  exists  as  a  provision  of  the  general  or  common  law,  and 
when  its  enforcement  is  sought  in  the  federal  courts  the  form  of 
the  remedy  is  determined  by  the  principles  which  differentiate 
legal  and  equitable  jurisdiction  in  these  courts.1  Where  the 
statutes  of  a  state  have  created  a  remedy  at  law  for  the  enforce- 
ment of  equitable  rights,  then  it  follows  that  a  litigant  in  the 
federal  court  has  a  choice  of  remedies;  he  may  avail  himself  of 
the  new  statutory  legal  remedy,  if  it  be  sufficient  to  meet  the 
exigencies  of  the  particular  case,  or  he  may  proceed  under  the 
undoubted  equitable  jurisdiction  which  exists  in  the  federal 
court,  and  which  is  not  destroyed  or  limited  in  any  degree  by  the 
creation  of  any  remedy  by  state  legislation.* 

4.  Ordinary  Proceedings  at  Law  and  in  Equity  —  a.  Joinder  of 
Causes  of  Action  —  (i)  In  General.  —  The  principles  governing 
the  joinder  by  a  creditor  of  causes  of  action  arising  on  a  subscrip- 
tion liability  and  a  statutory  liability,  penal  or  otherwise,  are  sim- 
ilar to  those  existing  in  actions  generally,  and  depend  in  a  great 
measure  upon  statutory  provisions.3 

itor  could  realize  his  right  in  no  other  unpaid  portions  of  capital  stock,  and 

way  than  as  prescribed  by  the  statute,  the  case  has  been  removed  from  the 

which  from  its  nature  was  incapable  stale  court  by  the  defendant  to  a  fed- 

of  enforcement  or  execution  outside  eral  court,  the  plaintiff  may  determine 

the    state    of    organization    when   no  whether  in  the  federal  court  he  will 

other  form  of  remedy  could  be  used.  proceed  at  law  or  in  equity,  and  he 

Form  of  Action  —  Federal  Practice.  —  has  a  right  to  reform  his  pleadings  and 

The  procedure  in  federal  courts  for  the  to  select  either  the  law  or  equity  side 

enforcement  of  a  state  statutory  liabil-  of  the  court  as  the  forum  of  litigation, 

ily  will  conform  somewhat  to  the  mode  Sioux  City  First  Nat.  Bank  *».  Peavey, 

of  enforcement  in  the  state  where  the  69  Fed.  Rep.  455.     See  generally  article 

liability   is  created;    thus,  where  the  Removal  of  Causes,  vol.  18,  p.  150. 

distinction  between  actions  at  law  and  8.  See  the  statutory  provisions  of  the 

suits  in  equity,   and    all  distinctions  vaiious    states,   and  article  Actions, 

between  forms  of  actions,  were  abol-  vol.  1,  p.  163. 

ished  in  the  state  which  created  the  Joinder  of  Cause  of  Aotion  Against 
liability,  it  was  held  that  where  the  Third  Parties.  —  In  a  creditor's  bill  a 
liability  was  sought  to  be  enforced  in  cause  of  action  against  delinquent 
a  state  where  the  common  law  pre-  stockholders  may  be  joined  with  a 
vailed  the  plaintiff  might  employ  the  cause  of  action  against  parties  who  are 
form  of  a  declaration  in  debt  for  the  in  illegal  possession  of  property  belong* 
purpose  of  stating  his  case  in  a  several  ing  to  the  corporation.  Seaman  v. 
action  for  the  enforcement  of  the  indi-  Goodnow,  20  Wis.  27. 
vidual  and  several  liability  of  the  An  Action  Against  Several  Stockholders 
stockholder.  McVickar  v.  Jones,  70  to  subject  an  alleged  balance  remain- 
Fed.  Rep.  754.  ing  unpaid  to  the  corporation  upon  the 

1.  Sioux  City  First  Nat.  Bank  v.  stock  held  by  them,  in  satisfaction  of  a 
Peavey,  69  Fed.  Rep.  455.  judgment  recovered  by  the  complain- 

2.  Sioux  City  First  Nat.  Bank  v.  ant  against  the  corporation,  is  main- 
Peavey,  69  Fed.  Rep.  455.  tainable,    and    the    complaint    is  not 

Removal  of  Cause.  —  In  a  state  where  subject  to  demurrer  on  the  ground  that 

a  remedy  at  law  for  the  enforcement  a  several  cause  of  action  against  each 

of  equitable  rights  has  been  created  by  defendant    is    joined   with    a  several 

statute,  when    an  action   at  law   has  cause  of  action   against  each  of  the 

been  brought  in  a  state  court  to  en-  other  defendants.     Ryan   v.  Jacques, 

force  the  liability  of  a  stockholder  for  103  Cal.  280. 
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Separate  Paragraph!  or  Counts.  —  In  cases  where  a  creditor  is  permit- 
ted to  combine  in  one  proceeding  claims  arising  from  a  subscrip- 
tion liability,  a  statutory  liability,  and  liabilities  that  are  in  the 
nature  of  a  penalty,  it  is  proper  that  the  different  causes  of  action 
should  be  set  out  in  paragraphs  properly  numbered.1 

Reference  from  One  Count  to  Another.  —  Where  the  complaint  contains 
several  counts,  the  facts  necessary  to  bring  the  stockholder  within 
the  provisions  of  the  statute  should  either  be  averred  in  each 
count,  or  the  statement  of  facts  in  the  first  count  should  be 
referred  to  in  further  counts.* 

(2)  Federal  Practice.  —  Where  the  joinder  is  permitted  by  the 

Aotion  to  Enforoe  Statutory  Liability  Both  at  law  and  in  equity,  only  those 

and  Contract  of  Stockholder.  —  An  action  causes  of  action  ex  contractu  can   be 

to  enforce  the  statutory  liability  of  the  joined  in  the  same  suit  to   which  all 

stockholders  cannot  be  joined  with  an  the  parties  defendant  were  originally 

action  on  a  contractor  one  stockholder,  liable.        New    England    Commercial 

made  with  the  others,  to  pay  the  debts  Bank  v.  Newport  Steam  Factory,  6  R. 

of  the  corporation  and  save  them  harm-  I.  154. 

less.     Hawkins    v.    Iron   Valley   Fur-  1.  National  Park  Bank  v.  Peavey,  64 

nace  Co.,  40  Ohio  St.  5C7.  Fed.  Rep.  912;   Turnbull  c.  Pomeroy 

Joinder  of  Causes  of  Aotion  Arising  in  Salt  Co.,  24  Cine.  L.  Bui.  133,  11  Ohio 
Separate  Bights. — In  William*  v.  Meloy,  Dec.  (Reprint)  19. 
97  Wis.  561,  which  was  an  action  to  Duplicity. —  Where  there  is  more  than 
enforce  the  statutory  liability  of  stock-  one  cause  of  action  which  would  ren- 
holders,  brought  by  the  plaintiff  as  a  der  the  stockholder  statutorily  liable, 
creditor  and  as  the  assignee  under  a  the  declaration  must  not  set  out  in  the 
voluntary  assignment  of  the  corpora-  same  count  more  than  one,  or  it  will 
tion,  the  complaint,  although  it  stated  be  liable  to  a  demurrer  on  the  ground 
causes  of  action  not  arising  in  the  of  duplicity.  Freeland  v.  McCulIough, 
same  right,  was  held  good;  the  court  1  Den.  (N.  V.)  414.  See  generally  ar- 
saying  that  the  fact  that  the  plaintiff  tide  Duplicity,  vol.  7,  p.  235. 
brought  the  action  also  as  assignee  New  York  Statute. —  Under  the  New 
could  not  affect  his  right  to  maintain  York  statute  of  May  12,  1837,  creditors 
it  as  acreditor,  and  adding:  "  He  has  must  show,  in  a  suit  against  a  stock- 
apparently  sued  in  a  dual  capacity;  holder  of  the  corporation  charging  him 
and  in  such  a  case,  if  he  is  entitled  to  individually  with  its  debts,  that  they 
maintain  the  action  in  either  capacity,  have  obtained  judgment  against  the 
the  complaint  is  not  demurrable."  corporation   upon    demand,   and    had 

In  the  case  of  the  death  of  two  or  execution  thereon  which  has  been  re- 
more  of  the  stockholders  liable,  there  turned  unsatisfied  in  whole  or  in  part, 
seems  to  be  no  objection  on  the  or  that  the  corporation  has  been  dis- 
ground  of  multifariousness  in  seeking  solved.  Accordingly,  if  in  one  count 
an  account  of  and  payment  from  their  of  the  declaration  both  judgment  and 
respective  separate  estates  in  the  same  execution  and  dissolution  of  the  cor- 
bill;  or  rather,  the  conveniences  of  poration  are  averred,  the  count  will  be 
such  a  joinder  are  deemed  to  over-  bad,  as  an  averment  of  either  would, 
balance  the  inconveniences  of  it;  but  independently  of  the  other,  constitute 
as  two  or  more  creditors  for  whose  a  sufficient  ground  of  action.  Freeland 
claims  different  sets  of  stockholders  v,  McCullough,  1  Den.  (N.  Y.)  414. 
are  liable  cannot  unite  them  all  in  the  The  Bight  to  Demur  to  a  Complaint 
same  bill  for  the  purpose  ot  separate  improperly  uniting  several  causes  of 
relief  against  those  respectively  liable  action  exists,  although  the  causes  of 
to  them,  for  the  same  reason  the  same  action  are  not  stated  in  separate  counts 
creditor  cannot  enforce,  in  the  same  properly  numbered,  but  in  one  count 
bill  against  the  estates  of  deceased  composed  of  a  series  of  allegations, 
stockholders,  different  debts  for  which  Wiles  v.  Suydam,  64  N.  Y.  173. 
all  the  estates  pursued  are  not  liable.  2.  Bidwell  v.  Babcock,  87  Cal.  29. 
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state  courts,  it  seems  that  the  federal  courts  follow  the  state 
practice.1 

(3)  Joinder  of  Contractual  and  Penal  Liability.  —  A  cause  of 
action  arising  from  the  subscription  liability  of  a  stockholder 
must  not,  unless  by  virtue  of  some  statutory  provision,  be  united 
with  a  cause  of  action  arising  from  a  liability  in  the  nature  of  a 
penalty.* 

1.  Rev.  Stat.  U.  S.,  §  914;  National  complaint,  because  the  nature  of  the 
Park  Bank  v.  Peavey,  64  Fed.  Rep.  two  actions  was  essentially  different, 
912.  And  see  article  United  States  the  facts  to  establish  the  liability  were 
Courts.  entirely  unlike,  the  measure  of  liability 

Joinder  of   Several  Claims  —  Jnrisdio-  was  different,  and  the  defenses  were 

tional  Amount. —  Where  the  remedy  of  different.     Reversing?,  Hun  (N.  Y.)6o4. 

the  creditors  is  at  law  only,  and  the  In  Seaman  v.  Goodnow,  20  Wis.  27, 

claims  are  several  in  their  nature  and  which  was  an  action  in  the  nature  of  a 

not  joint,  they  cannot  be  joined  in  a  creditor's  bill  against  a  corporation  and 

proceeding   in   a  circuit  court  of  the  some  of  its  stockholders,  a  complaint 

United  States  to  make  up  the  required  which  alleged  a  cause  of  action  against 

jurisdictional  amount.     Auer  v.  Lorn*  some  of  the  defendants  as  delinquent 

bard,  72  Fed.  Rep.  209.  stock  subscribers,  and  a  cause  of  action 

2.  Pope  v.  Leonard,  115  Mass.  286;  against  some  of  the  defendants  as  di- 
Wiles  v.  Suydam,  64  N.  Y.  173;  Butt  rectors  of  the  company  for  nonfeasance 
v.  Cameron,  53  Barb.  (N.  Y.)  642;  Map-  in  office,  was  held  improper. 

pier  v.  Mortimer.  (Supm.  Ct.  Spec.  T.)  Enforcement  of  Liability  as  Stockholder 

11  Abb.  Pr.  N.  S.  (N.  Y.)  455;  Seaman-  and  as  Director  for  Making  False  Beport. 

v.  Goodnow,  20  Wis.  27.  —  In  Richards  v.  Kinsley,  14  Daly  (N. 

Iowa  Code.  —  A  cause  of  action  aris-  Y.)  334,  the  complaint,  which  alleged 

insr    under  McClain's  Code   Iowa,  §§  that  the  defendant  was  a  delinquent 

1632,  1635,  providing  for  the  recovery  stockholder  and  a  director  of  the  cor- 

by  a  judgment  creditor,  from  a  delin-  poration,  and    that  he   had   signed   a 

quent  stockholder,  of  the   amount  of  false   annual    report  of    the    corpora- 

his  outstanding  indebtedness,  may  be  tion,  was    held   not  to  state    separate 

joined   with   a  cause  of  action   under  causes  of  action,   which,    under  New 

section  1621  of  the  same  statute  provid-  York  Code,  §  483,  should  be  separated 

ing  a  penalty  for  intentional  fraud  on  and  numbered;    the  court  remarking 

the  part  of  the  stockholder  in  failing  to  that   the    plaintiff    set   up  "separate 

comply  with  the  articles  of  incorpora-  grounds  upon  which  she  is  entitled  to 

tion.     National  Park  Bank  v.  Peavey,  recover  the  same  amount,  and  two  dis- 

64  Fed.  Rep.  912.  tinct  theories  upon  which  the  defend- 

Independent    Causes    of   Action. —  In  ant  is  liable  to  her  for  identically  the 

Wiles  v.  Suydam,  64  N.  Y.  173,  which  same   sum  of    money;  but  this  is  no 

was  an  action  by  a  judgment  creditor  more  setting  up  separate  causes  of  ac- 

againsr   a  stockholder,   the  complaint  tion  within  the  meaning  of  section  483 

alleged  that  the  defendant  had  not  paid  of  the  Code  than  it  would  be  if  a  plain- 

for  his  stock  in  the  corporation,  and  tiff  should  allege  a  contract  and  also  a 

that  no  certificate  had  been  made  and  quantum  meruit  by  which  he  is  entitled 

recorded  that  the  capital  was  paid  in,  to  recover  the  same  debt." 

and  also  alleged  that   the   defendant  Multifarious  Creditors'  Bill.  —  A  bill  in 

was  a  trustee  of  the  corporation,  and  behalf  of  the  creditors  of  a  corporation 

that  no  report  was  filed  in  compliance  against   the    corporation,   its  directors 

with    the  statute  in  that  behalf,  and  and  stockholders,  is  multifarious  when 

that  for  this  neglect  the  defendant,  as  seeking  to  charge  stockholders  on  the 

a  trustee,  had  incurred  a  further  lia-  ground  that  the  capital  stock  has  never 

bility;  the  court  held  that,  though  the  been  paid  in  nor  a  certificate  filed  and 

object  of  the  action  was  to  collect  the  recorded,   and  to  charge  the  directors 

debt,  there  were  two  distinct  causes  of  on  the  ground  that  the  debts  of  the 

action,  the  one    upon  contract  and  the  corporation  exceed    its  capital   stock, 

other  upon  a  statute  for  a  penalty  or  Cambridge  Water  Works  v.  Somerville 

forfeiture,  and  that  the  two  causes  of  Dyeing,  etc.,  Co.,  14  Gray  (Mass.)  193; 

action  could  not  be  united  in  the  same  Pope  v.  Leonard,  115  Mass.  286. 
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(4)  Joinder  of  Subscription  and  Statutory  Liability.  —  The  stat- 
utory liability  of  stockholders,  and  the  payment  of  a  balance  due 
upon  their  subscriptions,  may  be  enforced  by  a  judgment  creditor 
in  the  same  proceeding.1 

(5)  Joinder  of  Claims  Against  Corporation  with  One  Against 
Stockholder.  —  In  some  jurisdictions,  judgment  creditors  may, 
in  an  equitable  proceeding  to  wind  up  the  corporation  or  sequester 
its  assets,  join  claims  against  stockholders  on  their  individual  lia- 
bility for  corporate  debts  with  their  claim  against  the  corporation.* 

Ordinary  Liability    and    Liability   for  Holland  Medicine  Co.,  (Buffalo  Super. 

Fraud. —  Under  Gen.  Slat.  Minn.  1894,  Ct.  Spec.  T.)  21  Civ.   Pro.  (N.  Y.)  23. 

c.  76,  a  supplemental  action  to  enforce  See  also  articles  Sequestration;  Wind- 

the  individual  liability  of  a  stockholder  ing  Up. 

may  be  united  with  proceedings  to  re-  Betting  Aside  Fraudulent  Conveyanoe. 
cover  on  the  ground  that  stock  of  the  —  Where  the  object  of  a  bill  is  to  reach 
corporation  was  fraudulently  issued  equitable  assets  of  two  sorts,  (1)  those 
for  an  inadequate  consideration.  North-  arising  from  the  right  of  the  corpora- 
western  Railroaders.  Prior,68Minn.o5.  tion  to  call  in  its  unpaid  stock,  and  (2) 

1.  Warner  p.  Callender,  20  Ohio  St.  those  which  might  be  produced  by 
190,  holding  that  these  causes  of  action  setting  aside  an  illegal  conveyance  exe- 
are  properly  joined,  inasmuch  as  the  cuted  by  the  corporation,  the  bill  is  not 
plaintiff  is  seeking  to  subject  two  funds  multifarious  because  individual  stock- 
to  the  payment  of  his  judgment,  one  holders  are  joined  as  defendants  with 
of  which,  the  balance  due  on  the  sub-  the  directors  and  purchasers  under  the 
scriptions,  is  primarily  liable.  In  the  alleged  illegal  conveyance.  Allen  v. 
event  of  its  insufficiency,  the  creditor  Montgomery  R.  Co.,  11  Ala.  437. 
may  resort  to  the  other,  and  it  is  the  Minnesota  Statute.  —  Under  Gen.  Stat, 
peculiar  province  of  equity  to  marshal  Minn.  1894,  c.  76,  regulating  procee el- 
and apply  such  funds,  and  this  can  ings  to  sequestrate  the  property  of 
best  be  done  when  all  parties  are  be-  an  insolvent  corporation,  a  judgment 
fore  the  court.  See  also  Peter  v.  Farrel  creditor  may  set  forth  in  the  same  corn- 
Foundry,  etc.,  Co.,  53  Ohio  St.  557;  plaint  his  cause  of  action  against  the 
Barrick  v.  Gifford,  47  Ohio  St.  180;  corporation,  and  also  a  claim  to  have 
Turnbull  t>.  Pomeroy  Salt  Co.,  24  Cine,  his  judgment  satisfied  by  the  stock- 
L.  Bui.  133,  11  Ohio  Dec.  (Reprint)  19.  holders;  and  so,  also,  a  creditor  made 

Joinder  Permissible  in  Cross-Petition.  —  a  party  to  the  action  pursuant  to  order 

In   a  case    where  the  plainiifls  were  of  court  may  do,  where  the  original 

stockholders  in  a  corporation  indebted  plaintiff  has   not   done  so.     National 

to  the  defendants,  the  defendants  were  German- American  Bank  v.  St.  Anthony 

permitted  to  join  In  their  cross-petition  Park  North  Real-Estate  Imp.  Co.,  61 

claims  against  the  plaintiffs  arising  on  Minn.  359. 

their  statutory    and   subscription   Ha-  New  York  Statute.  —  Under  Code  Civ. 

billty.     Peter  v.  Farrel  Foundry,  etc.,  Pro.   N.   Y.,  §  1784,  the  plaintiff  may 

Co.,  53  Ohio  St.  534.  ask  for  sequestration  of  the  property 

Assignment  of  Corporation.  —  After  a  of  the  corporation,  and  that  the  stock- 
corporation  had  assigned  for  the  benefit  holders  of  the  company  be  charged 
of  creditors,  a  judgment  creditor  sued  individually  with  the  payment  of  the 
to  enforce  both  the  subscription  and  judgment  set  forth  in  the  complaint, 
the  statutory  liability  of  the  stock-  Woodard  ?'.  Holland  Medicine  Co , 
holders,  and  the  court  assumed  juris-  (Buffalo  Super.  Ct.  Spec.  T.)  21  Civ. 
diction  to  try  both  issues,  the  assignee  Pro.  (N.  Y.)  23. 

being  before  the  court  and  assenting  Under  a  Statute  of  Colorado  providing 

thereto.    PainesvilleNat.  Bank  v.  King  that  whenever  an  action  is  brought  to 

Varnish   Co.,  8  Ohio  Cir.  Ct.   563,  4  recover  an  indebtedness  against  a  cor- 

Ohio  Cir.  Dec.  511.  poration,  one  or   more   of   the  stock- 

2.  Arthur  v.  WilHus,  44  Minn.  409;  holders  may  be  proceeded  against  at 
National  German-American  Bank  v.  the  same  time  on  their  subscription 
St.  Anthony  Park  North  Real-Estate  liability  as  in  cases  of  garnishment,  the 
Imp.  Co.,  61  Minn.  359;  Woodard  v.  two  causes  of  action  may  be  joined  in 
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b.  PARTIES  — (l)  Plaintiff—  (a)  At  Law— Suit  by  One  Creditor 
Alone.  —  Where  a  remedy  at  law  to  enforce  the  stockholders' 
liability  is  available,  a  creditor  may  sue  alone  where  the  right  to 
sue  is  several  and  distinct  and  not  a  joint  right  in  creditors  gen- 
erally, even  though  there  are  other  creditors  similarly  situated.1 

(b)  In  Equity  —  Joinder  of  Creditors  —  Where  all  the  creditors 
have  a  common  interest  in  the  fund  to  be  obtained  from  an 
enforcement  of  the  stockholders'  liability,  and  in  the  kind  and 
form  of  relief  demanded,  they  may.,  though  their  claims  be  several 
and  distinct,  unite  in  a  proceeding  to  enforce  the  liability.* 

Action  by  One  Creditor  in  Behalf  of  All.  —  Where  the  suit  is  bv  one 
creditor,  it  is  generally  the  rule  that  he  must  state  that  he  sues 
in  his  own  behalf  and  that  of  all  other  creditors,  entitled  to  share 
in  the  assets  of  the  corporation,  who  may  choose  to  come  in  and 
share  the  expense  of  the  proceedings ;  s  and  in  an)'  event  those 

the  same  count.     Smith  v.  Colorado  F.  etc.,  Min.  Co.,  12  Oregon  322;  Terry 

Ins.  Co.,  14  Fed.  Rep.  399.  v.  Calnan,  4  S.  Car.  508;  Adler  v.  Mil- 

1.  Norris  v.  Johnson,  34  Md.  485;  waukee  Patent  Brick  Mfg.  Co.,  13  Wis. 
Weeks  v.  Love,  50  N.  Y.  568:  Woodard  57;  Cleveland  Rolling-Mill  Co.  v, 
v.  Holland  Medicine  Co.,  (Buffalo  Texas,  etc.,  R.  Co.,  27  Fed.  Rep.  250. 
Super.  Ct.  Spec.  T.)  21  Civ.  Pro.  (N.  The  Effect  of  Joining  Several  Creditor! 
Y.)  23.  See  infra.  II.  4.  c.  (3)  Capacity  in  one  bill  is  to  prevent  a  multiplicity 
to  Sue.  of  suits,   which  of  itself  is  a  distinct 

2.  Cleveland  Rolling  Mill  Co.  v.  source  of  equity  jurisdiction.  Hick- 
Texas,  etc.,  R.  Co.,  27  Fed.  Rep.  250;  ling  v.  Wilson,  104  111.  54. 

Baines  v.  West  Coast  Lumber  Co.,  104  Nonjoinder  of  Ail  Stockholders,  —  In 
Cal.  I;  Ellis  v.  Pullman,  95  Ga.  445;  Alabama,  under  the  Act  of  1895,  a  judg- 
Semmes  v.  Mott,  27  Ga.  92;  Harper  v.  ment  creditor  of  a  corporation,  having 
Union  Mfg.  Co  ,  100  III.  225;  Hickling  an  execution  returned  "  no  property 
1/.  Wilson,  104  111.  54;  Crease  v.  Bab-  found,"  may  proceed  in  equity  to  sub- 
cock,  10  Met.  (Mass.)  525;  Barre  First  ject  the  unpaid  subscription  of  a  stock- 
Nat.  Bank  v.  Hingham  Mfg.  Co.,  127  holder  to  the  payment  of  his  debt 
Mass.  563;  Thompson  v.  Reno  Sav.  against  any  one  or  more  stockholders, 
Bank,  19  Nev.  103;  Booth  v.  Dear,  96  without  joining  the  others.  Lea  v. 
Wis.  516.  See  also  article  Creditors'  Iron  Belt  Mercantile  Co.,  119  Ala.  271. 
Bills  and  Fraudulent  Conveyances,  Aotion  for  Benefit  of  All  Creditors.  —  A 
vol.  5,  p.  388.  suit  to  enforce   unpaid   subscriptions 

Wisconsin  Statute.  —  In  an  action  to  "  must  be  prosecuted  for  the  benefit  of 

enforce  the  liability  created   by  Rev.  all  the  creditors;  for  the  trust  is  created 

Stat.   Wis.,  §  18,  c.  71,  all   creditors  for  the  benefit  of  the  creditors  as   a 

should  be  made  parties.     Coleman  v.  class,  and  all  are  entitled  to  participate 

White,    14    Wis.    700;     Carpenter    v.  ratably  in  the  common  fund,  and  one 

Maiine  Bank,  14  Wis.  705,  note.  creditor  cannot,  by  superior  diligence, 

Necessity  of  Joining  Attorney-General,  either  by  a  creditor's  bill  or  by  supple- 
—  Where  action  is  brought  by  the  re-  mentary  proceedings  under  the  act  con- 
ceiver  of  an  insolvent  corporation  for  cerning  executions,  obtain  priority  and 
the  benefit  of  creditors,  the  attorney-  appropriate  to  his  own  use  a  fund  in 
general  is  not  a  necessary  party  to  the  which  all  the  creditors  have  a  corn- 
proceeding.  See  v.  Heppenheimer,  55  mon  interest."  Wetherbee  v.  Baker, 
N.  J.  Eq.  240;  Naumberg  v.  Lee,  56  N.  3$  N.  J.  Eq.  501. 
J.  Eq.  453.  Where     judgment    creditors,    as    a 

3.  Harper  p.  Union  Mfg.  Co.,  100  III.  class,  are  under  state  statutes  entitled 
225;  Pope  v.  Leonard,  115  Mass.  286;  to  participate  in  the  sums  of  money 
Crease  v.  Babcock,  10  Met.  (Mass.)  owing  to  the  corporation  by  stockhold- 
525;  Von  Glahn  v.  Harris,  73  N.  Car.  ers  for  stock  purchased  by  them,  the 
323;  Umsted  v.  Buskirk,  17  Ohio  St.  bill  must  be  in  behalf  of  alV  the  credit- 
113;  Brundage  v.  Monumental   Gold,  ors.    Wetherbee  v.  Baker,  35  N.  J.  Eq. 
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who  are  entitled  to  participate  in  the  fund  will  be  permitted  to 
become  parties.1 

Notice  to  Other  Creditors.  —  Where  a  creditor  entitled  to  commence 

an  action  in  his  own  behalf  and  that  of  others  who  may  come  in 
does  so,  it  is  not  necessary  that  he  should  give  notice  to  the  other 
creditors  or  obtain  their  consent  to  the  institution  of  proceedings.* 

The  Prayer  of  a  Bill  Brought  in  Behalf  of  All  Creditors  should  be  that  the 

501;  Bickley  v.   Schlag,  46  N.  J.   Eq.  creditor  making  a  proper  showing  be 

533.  allowed  to  become  a  parly.     But  al- 

In  Sequestration  Proceedings  in  New  though  such  creditors  are  not  allowed 

York,   under  Code  Civ.  Pro.,  §  1784,  to  become  parties,  yet  if  "  a  complaint 

the  complaining  creditor  need  not  state  in  intervention"  filed  by  tbem   after 

that  the  action  is  brought  for  the  bene-  judgment  is  otherwise  good,  it  may  be 

fit  of  other  creditors.    Bartlelt  v.  Drew,  regarded  and  treated  as  an  independ- 

57   N.   Y.    587;    Woodard   v.    Holland  ent    original    complaint.       Baines    v. 

Medicine  Co.,  (Baffalo  Super.  Ct.  Spec.  West  Coast  Lumber  Co.,  104  Cal.  1. 

T.)  21  Civ.  Pro.  (N.  Y.)  23.  Order  at  Chambers  to  Bring  In  Credit- 

Sufficieney  of  Allegation,  —  Where  the  on.  —  I  n  an  action  to  enforce  the  stock- 
action  is  in  form  and  substance  for  holders'  liability  created  by  Rev.  Stat, 
the  benefit  of  all  creditors,  an  alle-  Wis.,  §  1769,  brought  by  one  or  more 
gation  in  effect  that  the  plaintiff  is  of  the  creditors  for  the  benefit  of  all, 
the  sole  and  only  remaining  creditor  it  is  proper  for  the  court  to  make  an 
is  sufficient.  German  Nat.  Bank  v.  order  that  other  creditors  be  added,  as 
Farmers,  etc..  Bank,  54  Neb.  593.  it  may  save  the  defendants  from  the 

Averment  of  Exonse  for  Nonjoinder.  —  annoyance  of  a  separate  suit  involving 

Where  a  statute  requires  that  the  bill  the  same  question,  and  the  fact  that 

shall  be  on  behalf  of  all  the  creditors,  an  order  to  add  new  creditors  as  parties 

an  allegation   that  there  are  no  other  plaintiff  has  been  made  in  chambers 

creditors  known  to  the  plaintiffs  is  not  instead  of  in  court  under  its  statutory 

sufficient  to  excuse  them  from  bring-  powers  is  not  ground  for  reversal  on 

ing  their  suit  as  required  by  statute,  motion  of  the  defendants,  unless  such 

Pope  v.  Leonard,  115  Mass.  286.  order  is  prejudicial.     Day  v.  Bucking- 

1.  Baines  v.  West  Coast  Lumber  Co.,  ham,  87  Wis.  215. 

104  Cal.   1;  Grew  v.  Breed,    10   Met.  Time  Within  Which  Creditor  May  Come 

(Mass.)  569;  Thompson  v.   Reno  Sav.  In. —  In  Minnesota ,  under  Gen,  Stat.,  § 

Bank;  19  Nev.  106;  Cornell's  Appeal  5911,  in  an  action  to  enforce  the  siat- 

114  Pa.  St.  153;  Day  v.  Buckingham,  utory  liability  of  stockholders,  all  credi- 

87  Wis.  215.  tors  must  become  parties  to  the  action 

Intervention  by  Simple  Creditors. —  In  within  a  reasonable  time,  not  less  than 

California  mere  creditors  of  a  corpora-  six  months  from  the  first  publication  of 

tion  have  not  such  an  "  interest  in  the  an  order  to  that  effect.     Hale  v.  Har- 

matter  in   litigation"    as  will   entitle  don,  95  Fed.  Rep.  747.   But  see  Spooner 

them     to     intervene,    like    judgment  v.  Bay  of  St.  Louis  Syndicate,  48  Minn, 

creditors    who    have   exhausted    their  313,  wherein  it  was  held  that  creditors 

remedies   at  law,   in   an   action  com-  might  be  allowed  to  come  in  after  the 

msneed  by  a  judgment  creditor  to  en-  time  stated  in  the  publications, 

force    the    equitable    or    subscription  2.  Thompson  r.  Reno  Sav.  Bank,  19 

liability  of  stockholders;  nor  in  such  a  Nev.  103. 

proceeding  can   those   who   were  not  Consent  of  Creditors  to  Join.  —  Where 

judgment  creditors  at  the  time  judg-  the  plaintiffs  sue  for  the  benefit  of  other 

ment  was  rendered  in  the  action  iiter-  creditors  similarly  situated, they  should 

vene   after    judgment    by    reason    of  not  put  other  judgment  creditors  in  the 

sections  382,  387,  Code  Civ.  Pro.  Cal.,  condition    of    actual    parties    without 

notwithstanding  that  the  action   was  their  consent,  and  if  they  are  proper 

commenced  on  behalf  of  all  creditors  parties  plaintiff  they  cannot  be  made 

who  might  come  in  and  be  made  parties  defend  nts  without  an  averment  in  the 

to   the   action   and   contribute   to    the  complaint  lhat  the  plaintiffs  have  in- 

costs,    and   notwithstanding  that  the  effectually  attempted  to  obtain   their 

judgment   was  that  the  cause  be  re-  consent  to  unite  as  plaintiffs  in  the  ac- 

tained   and   that  any  other  judgment  tion,  or  some  other  similar  or  sufficient 

723  Volume  XX, 


Enforcement  STOCK  AND  STOCKHOLDERS.  of  Liability. 

defendants  be  ordered  and  decreed  to  pay  to  the  plaintiffs,  and 
to  such  other  creditors  as  may  become  parties  to  the  bill,  the 
amounts  due  them.1 

Amendment  of  Bill.  —  Where  the  bill  or  complaint  is  defective  by 
reason  of  the  omission  of  a  necessary  statement  that  the  action 
is  brought  on  behalf  of  other  creditors  who  may  choose  to  come 
in,  it  may  be  amended  in  that  respect.* 

(2)  Defendant  —  (a)  At  Law  —  aa .  Where  the  Liability  Is  Several.  — 
Where  under  the  statutes  the  stockholders  are  severally  and  indi- 
vidually liable,  the  liability  may  be  enforced  against  an  individual 
stockholder.3 

Aotion  to  Enforce  Proportionate  Liability.  —  Where  the  extent  of  the 
stockholders'  liability  depends  upon  the  extent  or  amount  of 
their  stock,  or  is  in  proportion  to  their  stock,  the  liability,  being 
unequal  and  limited,  is  several,  and  suit  must  be  begun  against 
each  severally,  and  several  stockholders  cannot  be  joined  as 
defendants.4 

averment.  Young  v.  New  York,  etc.,  a  corporation  who  has  reduced  his  de- 
Steamship  Co.,  (Supm.  Ct.  Spec.  T.)  10  mand  to  judgment.  Vick  v.  Lane,  56 
Abb.  Pr.  (N.  Y.)  229.  Miss.  681. 

1.  Barre  First  Nat.  Bank  v.  Hingham  Action  in  Federal  Court  in  Foreign  State. 
Mfg.  Co.,  127  Mass.  563,  holding  that  — A  federal  court  in  a  state  other  than 
such  a  prayer  is  necessary  because  no  that  in  which  the  corporation  was 
person  can  share  in  the  benefits  of  a  organized  will  conform  10  the  mode  of 
bill  brought  in  behalf  of  a  class  except  enforcement  in  the  state  where  the  Ha- 
those  who  become  parties  to  the  pro-  bility  arose.  Accordingly,  where  the 
ceedings.  action   might  be    brought    against    a 

2.  Terry  v.  Calnan,  4  S.  Car.  508;  single  stockholder  in  the  parent  state 
Harper  v.  Union  Mfg.  Co.,  100  111.  225.  of  the  corporation,  it  may  be  so  brought 

3.  Norris  v.  Johnson,  34  Md.  485;  in  a  federal  court  in  another  state,  and 
Marshall  v.  Sherman,  84  Hun  (N.  Y.)  it  is  unnecessary  that  other  stock- 
186.  holders  within  the  jurisdiction  of  the 

Under  a  Statute  of  New  York  it  has  court  be  joined.     McVickar  v.  Jones, 

been  held  that    a   single   stockholder  70  Fed.  Rep.  754. 

may    be   sued,   and   that    neither  the  4.  Abbey  v.  W.  B.  Grimes  Dry  Goods 

corporation,  other  stockholders,  other  Co.,  44  Kan.  415,  31  Am.  &  Eng.  Corp. 

creditors,  nor  the  receiver  of  the  cor-  Cas.  538;  Paine  v.  Stewart,  33  Conn, 

poration,  in  case  the  corporation  has  516;  Ad  kins  v.  Thornton,  19  Ga.  325; 

been  dissolved,  need  be  joined.  Thomp-  Lane  v.  Harris,  16  Ga.  217;  Shafer  v. 

son  v.  Nicolai,  (Supm.  Ct.  Spec.  T.)  21  Moriarty,  46  Ind.  9;  Perry  v.  Turner, 

Misc.  (N.  Y.)  70c.  55  Mo.  418;  Leuckev.  Tredway,  45  Mo. 

Where  the  Stockholder's  Personal  Lia-  App.    507;    Abbott  v.    A  spin  wall,    26 

bility  Is  Fixed  by    the   terms   of    the  Barb.  (N.  Y.)  202;  Poughkeepsie  Bank 

charter  of  the  corporation,  and  by  his  v.  Ibbotson,  24  Wend.  (N.  Y.)  473. 

subscription,  the  suit  must  be  against  The  Beason  Is  that  the  Measure  of  Lia- 

an  individual  stockholder.     Culver  v.  bility  may  be  wholly  different  in  each 

Chicago  Third  Nat.  Bank,  64  111.  528;  case,  depending  upon  the  shares  held. 

Corwith  v.  Culver,  69  111.  502;  Fuller  A  joint  suit  would  be  impracticable, 

v.  Ledden,  87  111.  310;    McCarthy  v.  as  there  could  be  no  joint  judgment. 

Lavasche,   89    111.    273;    Hodgson    v.  Poughkeepsie    Bank    v.    Ibbotson,    24 

Cheever,     8     Mo.     App.    318;     Perry  Wend.  (N.  Y.)  473. 

v.  Turner,  55  Mo.  427.  Each    Contract   of   Subscription    Is   a 

Mississippi  Statute.  —  The  liability  Separate  Contract;  each  subscriber  as- 
created  by  Code  Miss.  1871,  §  2413,  is  sumes  a  separate  obligation,  and  may 
an  individual  one  between  each  delin-  have  a  separate  defense;  and  the 
quent  shareholder  and  each  creditor  of  modes  of  procedure  in  a  legal  forum 
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bb.  Where  the  Liability  Is  Joint.  —  Where  the  liability  is  in  the 
nature  of  the  liability  of  partners,  all  the  stockholders  must  be 
made  defendants,1  in  the  absence  of  any  statute  enabling  them 
to  be  sued  severally.' 

cc.  Where  the  Liability  Is  Joint  and  Several.  —  The  liability  may 
be  enforced  against  a  single  stockholder  where  it  is  joint  and 
several,3  or  all  the  stockholders  may  be  joined  in  one  action.4 

(b)  In  Equity.  —  As  a  general  rule  all  the  stockholders,  being 
persons  materially  interested  either  directly  and  immediately  or 
incidentally  and  remotely  in  the  subject  matter  of  a  proceeding 

are  not  flexible  enough  to  admit  of  the  stock  is  not  fully  paid,  and  the  amount 

joining  in  one  action  of  several  defend-  paid  is  not  sufficient  to  meet  the  com- 

ants   whose    liability,   if    any    exists,  pany's   liabilities,  "  each   stockholder 

arises  on  separate  and  distinct  under-  shall  be  bound  to  pay  on  each  share 

takings.     Leucke  v.  Tredway,  45  Mo.  held  by  him  the  sum  necessary  tocom- 

App.  507.  plete  the  amount  of  such  share,"  and 

When  Each  Is  Liable  for  Amount  Sub-  all  the  stockholders  are  delinquent  as 

scribed.  —  Where  the  stock  held  by  each  to  a  portion  of  their  subscriptions,  it  is 

stockholder   fixes   the   measure  of  re-  necessary  to  join  all  the  stockholders, 

covery,  not  the  stock  unpaid,  and  each  Griffith  v.  Mangam,  73  N.  Y.  611. 

may  be  liable  for  a  different  amount,  A  Liability  for  Labor  Claims  created 

the  action   should   be   not  joint,    but  by  section  18  of  the  General  Manufac- 

several.       Abbott     v.     Aspinwall,    26  tuiing  Law  of  New  York  is  a  joint  one, 

Barb.  (N.  Y.)  202.  and  although  all  the  stockholders  are 

Consolidation  Suits  by  Eeceiver. —  liable  to  the  employees  for  their  wages. 
Where  the  liability  for  an  unpaid  sub-  without  reference  to  the  amount  of 
scription  is  such  that  the  receiver  of  an  stock  held  by  them,  an  action  to  en- 
insolvent  jurisdiction  may  sue  each  force  such  liability  must  be  against  all 
stockholder  separately  therefor,  he  the  stockholders.  Strong  v.  Wheaton, 
may  in  a  proper  case  be  directed  to  38  Barb.  (N.  Y.)  616. 
consolidate  such  separate  suits,  but  2.  Von  Glahn  v.  Harris,  73  N.  Car. 
this  would  be  attended  with  embarrass-  323. 

menl  where  (he  defenses  are  entirely  In  California  One  or  More  Stockholders 

different.     Van  Wagenen  v.  Clark,  22  who  are  severally  liable  may  be  joined 

Hun  (N.  Y.)  497.  as    parties    defendant     in    an    action 

Kansaa  Statute. —  Under  Gen.  Stat,  brought  by  a  judgment  creditor  to  sub- 
Kan.  1889,  §  1204,  a  creditor  must  bring  ject  an  alleged  balance  remaining  un- 
a  separate  action  against  each  stock-  paid  to  the  corporation,  upon  the  stock 
holder,  and  cannot  join  several.  Abbey  held  by  them,  to  a  corporate  debt  due 
v.  W.  B.  Grimes  Dry  Goods  Co.,  44  the  complainant.  Ryan  v.  Jacques, 
Kan.  415;  Howell  v.  Washington  First  103  Cal.  280. 
Nat.  Bank,  52  Kan.  133.  New  York  Statute. — Under  a  provision 

1.  Griffith    p.    Mangam,   42    N.    Y.  declaring  that  persons  severally  liable 

Super.    Ct.    369;    Allen   v.   Sewall,    2  on  the  same  obligation  or  instrument 

Wend.  (N.  Y.)  327;  Von  Glahn  v.  Har-  may  all  or  any  of  them  be  included  in 

ris,  73  N.  Car.  323.  the  same  action  at  the  option  of  the 

In  Indiana  it  has  been  held  that  a  plaintiff,  it  has  been  held  that  the 
statutory  liability  for  all  debts  con-  word  "  obligation  "  must  be  limited  to 
tracteJ  by  a  company  for  manual  labor  its  legal  meaning,  and  that  it  does  not 
performed  for  it  is  a  joint  and  not  a  embrace  a  cause  of  action  not  e vi- 
se veral  liability,  and  where  suit  is  denced  by  a  writing,  so  that  by  force 
commenced  against  only  a  part  of  such  of  such  provision  stockholders  jointly 
stockholders,  a  demurrer  on  the  ground  liable  under  a  statute  must  be  sued 
of  nonjoinder  of  stockholders  resident  jointly  as  at  common  law.  Strong  v. 
within  the  jurisdiction  of  the  court  is  Wheaton,  38  Barb.  (N.  Y.)  616. 
good.     Shafer  v.  Moriarty,  46  Ind.  9.  8.  Grund  v.  Tucker,  5  Kan.  70. 

How  York  Statute.  —  Where  a  statute  4.  Overmyer    v.    Cannon,    82    Ind 

provides  that  if  the  whole  of  the  capital  457. 
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to  enforce  either  their  equitable  and  subscription  liability  or  their 
additional  and  statutory  liability,  should  be  made  parties  so  that 
complete  justice  may  be  done  between  them;  but  to  this  rule 
there  are  several  exceptions.1 

Impracticability  of  Joining  All  Parties.  —  Where  the  parties  are  not  all 
known,  or  are  so  numerous  that  it  would  be  impracticable  to  join 
them  without  great  delay  and  inconvenience,  the  court  will  dis- 
pense with  the  general  rule.* 

Honrecident  and  Insolvent  Stockholders.  —  Where  the  stockholders  are 
not  within  the  jurisdiction,  the  rule  may  be  dispensed  with.3 
So  also  insolvent  stockholders  need  not  be  made  parties.4 

When  All  Stockholders  Are  Proper  but  Hot  Indispensable  Parties.  —  Where 
the  creditor  merely  asks  to  obtain  payment  of  his  own  claim  by 
subjecting  to  it  some  equitable  estate  of  the  corporation,  such 
as  an  unpaid  subscription,  and  the  stockholders'  liability  is  a  sev- 
eral one,  not  all  the  stockholders  are  necessary  or  indispensable  5 

1.  Crease  v.  Babcock,  10  Mel.  (Mass.)  9.  Crease  v.  Babcock,  10  Met.  (Mass.) 

525;  Leucke  v.  T  red  way,  45  Mo.  App.  525;  Vick  v.  Lane,  56  Miss.  681;  Petli- 

507;  Mathis  v.  Pridham,  1  Tex.  Civ.  bone  v.  McGraw,  6  Mich.  441. 

App.  58;  Adler  v.   Milwaukee  Patent  Where  the  Answer  Shows  that  There  Are 

Brick  Mfg.  Co.,  13  Wis.  57.  Other  Solvent  Stockholders    within    the 

Claim  Against  Omitted  Party  Barred. —  jurisdiction,   the  bill    should   be  dis- 

Where   a  statute    of    limitations    has  missed  unless  there  is  an  allegation 

barred  a  claim  against  a  stockholder  he  that  the  number  cf  such  stockholders 

need  not  be  made  a  party,  even  within  is  too  great.     Vick  v.  Lane,  56  Mi6S. 

the  jurisdiction.      Smith   v.    Newark,  681. 

etc.,  R.  Co.,  8  Ohio  Cir.  Ct.  583,  4  Ohio  8.  Curran   v.  Bradner,  27  111.  App. 

Cir.  Dec.  356.  582;  Dunston  v.  HoptonicCo.,  83  Mich. 

Where  the  liability  Is  Qualified  by  re-  372;  Leucke  v.  Tredway,  45  Mo.  App. 
strictions  on  the  time  in  which  the  debts  507;  Von  Glahn  v.  Harris,  73  N.Car.  323; 
are  contracted,  and  there  are  more  Terry  v.  Martin,  10  S.  Car.  263;  Well- 
stockholders  than  one  at  such  time,  all  ington  v.  Continental  Const r.,  etc.,  Co., 
those  stockholders  should  be  joined.  52  Hun  (N.  Y.) 408;  German  Nat.  Bank 
Hadley  v.  Russell,  40  N.  H.  109.  v.  Farmers,  etc..   Bank,   54  Neb.  593; 

New  Hampshire  Statute.  —  Under  Gen.  Holmes  v.  Sherwood,  16  Fed.  Rep.  725; 
Stat.  N  H.,  c.  136,  %  1,  the  suit  must  Hale  v.  Hardon,  95  Fed.  Rep.  747;  Ken- 
be  prosecuted  for  the  benefit  of  all  the  nedy  v.  Gibson,  8  Wall.  (U.  S.)  498. 
creditors,  and  not  for  a  portion  of  4.  Curran  v.  Bradner,  27  111.  App. 
them;  all  the  stockholders  who  can  be  582;  De  Wolf  v.  Mallet,  2  J.  J.  Marsh, 
reached  by  the  process  must  be  made  (Ky.)4oi;  Dunston  v.  Hoptonic  Co.,  83 
defendants;  and  the  corporation  itself  Mich.  372;  Vick  v.  Lane,  56  Miss.  681; 
must  also  be  joined.  Connecticut  Griffith  v.  Man  gam,  73  N.  Y.  611;  Well- 
River  Sav.  Bank  v.  Fiske,  60  N.  H.  ington  v.  Continental  Const r.,  etc., 
363,  citing  Hadley  v.  Russell,  40  N.  H.  Co.,  52  Hun  (N.  Y.)4o8;  Adler  v.  Mil- 
109;  Ericksonr.  Nesmith,  46  N.  H.  371,  waukee  Patent  Brick  Mfg.  Co.,  13 
and  Rice  v.  Merrimack  Hosiery  Co.,  56  Wis.  57. 
N.  H.  114.  6.  Samainego  v.  Stiles,  (Ariz.  1889) 

Proportional    liability.  —  Where    the  20   Pac.    Rep.   607;    Baines  v.    West 

stockholders'  liability  is  only  for  such  Coast  Lumber  Co.,  104  Cal.  t;  Baines 

a  proportion  of  the  amount  found  to  be  v.    Babcock,   95   Cal.    582;    Baines   v. 

due  on  his  stock  as  the  amount  of  the  Story,  (Cal.    1892)  30  Pac.   Rep.  777; 

indebtedness  of  the  corporation  bears  Semmes  v.  Mott,  27  Ga.  92;  Young  v. 

to  the  entire  amount  due  from  all  the  Farwell,  139  111.  326;  Palmer  v.  Woods, 

solvent  resident  stockholders,  all  the  149  III.   146;  Thompson  v.  Reno  Sav. 

stockholders  should  be  made  parties  Bank,  19  Nev.   103;  Bartlett  v.  Drew, 

defendant.     Lea  v.  Iron  Belt  Mercan-  57   N.   Y.    587;    Brundage    v.    Monu- 

tile  Co.,  119  Ala.  271.  mental  Gold,  etc,  Min.  Co.,  12  Oregon 
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parties  defendant,  though  they  may  be  proper  parties.1 

Bolt  to  Wind  Up.  —  Where  the  suit,  though  nominally  to  enforce 
an  additional  or  statutory  liability,  is  really  one  to  wind  up  the 
affairs  of  the  corporation,  and  the  presence  of  all  the  parties  is 
necessary  to  adjust  the  equities,  all  the  stockholders  should  be 
joined  as  defendants  except  those  who  are  insolvent  or  beyond 
the  jurisdiction  of  the  court;  and  when  such  stockholders  are 

322;  Cornell's  Appeal,  114  Pa.  St.  153;  corporation  was  organized   under  the 

Hatch  v.  Dana.  101  U.  S.  210;  Ogilvie  General  Corporation  Act  of  1872,  all 

v.  Knox  Ins.  Co.,  22  How.  (U.  S.)  380.  stockholders  of  a  corporation  must  be 

Sufficiency  of   Assets    Without    Going  joined,   as  the  act  gives  no   remedy 

npon  Stockholders.  —  An  objection  to  a  against  a  single  stockholder.     Curran 

bill  for   want  of  proper  parties  is  not  v.  Bradner,  27  III.  App.  582. 

tenable  in  a  case  where  creditors  seek  Application  of  Omitted  Stockholders  to 

satisfaction   out  of  the  assets  of    the  Come  In. —  In  Walsh  v.  Memphis,  etc., 

company  of  which  the  defendants  are  R.  Co.,  6  Fed.  Rep.  797,  it  was  declared 

debtors.     If    the    debts  attached   are  that  all  the  stockholders,  if  they  apply 

sufficient  to  pay  the  creditors,    they  to  be  heard,   are  necessary  parties  to 

need    look    no    further    and  are   not  a  bill  to  enforce  a  judgment  against  a 

bound  to  settle  up  all  the  affairs  of  the  corporation  by  compelling  contribution 

corporation  and  the  equities  between  from  its  stockholders, 

its  various  stockholders.      Ogilvie  v.  1.  Semmes  v.  Mott,  27  Ga.  92. 

Knox  Ins.  Co.,  22  How.  (U.  S.)  380.  Where    Individual    Stockholders   An 

When  Winding  Up  Is  Hot  Sought.  —  A  Bound  by  a  Judgment  against  the  cor- 

creditor's  bill  merely  subrogates  the  poration,  it  is  proper  to  make   them 

creditor  to  the  place  of  the  debtor,  and  parties  defendant.     Marine,  etc.,  Phos- 

garnishes  the  debt  due  to  the  indebted  phate  Min.,  etc.,  Co.  v,  Bradley,  105 

corporation.     It  does  not  change  the  U.  S.  183. 

character  of  the  debt  attached  or  gar.  In  Sequestration  Proceedings  under  New 
nished.  It  may  be  that  if  the  object  of  York  Code  Civ.  Pro.,  §  1184,  the  plaintiff 
the  bill  is  to  wind  up  the  affairs  of  this  may,  if  he  choose,  make  all  the  stock- 
corporation,  all  the  stockholders,  at  holders  defendants,  and  compel  a  con- 
least  so  far  as  they  can  be  ascertained,  tribution  from  all  equal  to  the  amount 
should  be  made  parties,  that  complete  unpaid  on  the  stock  held  by  them  re- 
justice  may  be  done  by  equalizing  the  spectively,  and  have  it  divided  among 
burdens,  and  in  order  to  prevent  a  all  the  creditors.  Morgan  v.  New 
multiplicity  of  suits.  But  this  is  no  York,  etc.,  R.  Co.,  10  Paige  (N.  Y.) 
such  case.  The  most  that  can  be  said  290;  Woodard  v.  Holland  Medicine 
is  that  the  presence  of  the  stockholders  Co.,  (Buffalo  Super.  Ct.  Spec.  T.)  21 
might  be  convenient,  not  that  it  is  Civ.  Pro.  (N.  Y.)  23. 
necessary.  When  the  only  object  of  a  Where  the  Statutory  Liability  Is  for  the 
bill  is  to  obtain  payment  of  a  judgment  Full  Faoe  Value  of  stock  in  the  event  of 
against  a  corporation  out  of  its  credits  tbe  indebtedness  of  the  corporation 
or  intangible  property,  that  is,  out  of  being  in  excess  of  the  capital  stock,  it 
its  unpaid  stock,  there  is  not  the  same  is  not  error  to  proceed  to  judgment  in 
reason  for  requiring  all  the  stockhold-  the  absence  of  a  stockholder  against 
ers  to  be  made  defendants.  In  such  whom  equitable  contribution  may  be 
case  no  stockholder  can  be  made  to  pay  demanded  by  a  codefendant.  Mason 
more  than  he  owes.  Hatch  v.  Dana,  v.  Alexander,  44  Ohio  St.  319. 
101  U.  S.  210.  See  also  Turner  v.  Ala-  Claims  Barred  by  Statute. —  It  is  not 
bama  Min.,  etc.,  Co.,  25  111.  App.  144.  necessary  to  make  parties  defendant 

A  Special  Liability  created  by  statute  those  stockholders  whose  liability  is 
of  Michigan  (1  Comp.  Laws,  p.  618,  barred  by  the  statute  of  limitations. 
§  1916),  except  so  far  as  it  is  for  labor  Smith  v.  Newark,  etc.,  R.  Co.,  8  Ohio 
performed,  is  a  several  one;  accord-  Cir.  Ct.  583,  4  Ohio  Cir.  Dec.  356. 
ingly,  all  the  stockholders  are  not  in-  Former  Stockholders.— A  creditor  can- 
dispensable  parties.  Pettibone  v.  Mc-  not  be  compelled  to  join  as  codefend- 
Graw,  6  Mich.  441.  ants  former   stockholders    who  have 

Illinois  Statute. —  In  cases  where  the  retired  from  the  corporation  with  the 
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omitted,  the  bill  should  contain  appropriate  averments  of  the 
reasons  for  not  making  them  parties.1 

(3)  Joinder  of  Parties  —  (a)  Bepresentativei  of  Decedents.  —  The  per- 
sonal representative  of  a  decedent  stockholder  may,  in  an  equi- 
table proceeding  to  enforce  the  subscription  liability  of  stockhold- 
ers, be  joined  with  living  stockholders  as  a  defendant.* 

(b)  Equitable  or  Beneficial  Owners.  —  It  has  been  held  that  the 
trustee  of  a  creditor  suing  in  the  latter's  behalf  and  that  of  the 
other  creditors  need  not  join  his  cestui  que  trust.9 

consent  of  the  defendant  stockholders,  tion  became  insolvent  and  at  the  time 

although   not    in    the    exact    manner  suit  was  brought  are  made  parties,  or 

pointed  out  by  the  articles  of  the  asso-  valid  reasons  are  given  for  not  bring- 

ciation.     Wadsworth  v.   Hocking,   61  ing  them  in,  it  is  sufficient,   notwith- 

111.  App.  156.  standing  the  fact  that  other   parties 

1.  Friend  v.    Powers,  93  Ala.   114;  may  be  liable  as  shareholders.     Turn- 

Brobston    v.   Downing,  95    Ga.    505;  bull  v.  Pomeroy  Salt  Co.,  24  Cine.  L. 

Coleman   v.    Howe,    53  111.   App.   82;  Bui.  133,  11  Ohio  Dec.  (Reprint)  19. 

Terry  v.  Little,  101  U.  S.  216;  Thorn p-  Amendment.  —  Because   the   plaintiff 

son  v.  Reno  Sav.  Bank,  19  Nev.  103;  in  an  action  under  the  Minnesota  stact- 

Brundage  v.  Monumental  Gold,  etc.,  lite  to  sequestrate  the  property  of  an 

Min.  Co.,  12  Oregon  322;    Osgood  v.  insolvent  corporation   omits   to  make 

Laytin,  (Ct.  App.)  5  Abb.   Pr.   N.  S.  all  the  stockholders  parties,  no  reason 

(N.  Y.)  10;  Coleman  v.  White,  14  Wis.  is  furnished  for  denying  to  creditors 

700;    Carpenter  v.   Marine    Bank,  14  who  have  been  made  parties  plaintiff 

Wis.  705,  note.  leave  of  court  to  have  such  stockhold- 

In  an  Action  Brought  by  a  Receiver  of  ers  brought  in.  Arthur  v.  Willius,  44 
an  insolvent  corporation,  all  the  stock-  Minn.  409;  National  German-American 
holders  who  are  liable  may  and  should  Bank  v.  St.  Anthony  Park  North  Real- 
be  included  as  defendants  in  the  same  Estate  Imp.  Co.,  61  Minn.  359. 
action.  There  is  no  difficulty  in  de-  2.  Hamilton  v.  Clarion,  etc.,  R.  Co., 
termining  the  amount  each  is  to  pay  144  Pa.  St.  34;  New  England  Commer- 
upon  the  trial  of  the  case;  and  in  case  cial  Bank  v.  Newport  Steam  Factory, 
the  whole  amount  of  the  liability  is  6  R.  I.  154;  Smith  v.  Newark,  etc.,  R. 
not  required  for  the  payment  of  the  Co.,  4  Ohio  Cir.  Dec.  356,  8  Ohio  Cir. 
debts  of    the    company,    the    precise  Ct.  583. 

amount  each  is  to  pay  can  be  deter-  Where  It  Is  Sought  to  Hold  the  Estate 

mined  in  the  action.    Osgood  v.  Laytin,  of  a  Decedent  Stockholder  liable  for  cor- 

(Ct.  App.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  10.  porale  debts,  all  the  living  stockholders 

In  a  Suit  for  Liquidation  Among  Stock-  and  the  representatives  of  the  de- 
holders  the  cause  cannot  be  legally  ceased  stockholders  must  be  made  par- 
tried,  nor  judgment  rendered,  unless  ties  defendant;  and  if  the  bill  seeks  to 
all  have  been  cited  and  have  answered,  charge  realty,  the  heirs  at  law  of  an 
or  judgment  by  default  has  been  taken  intestate  stockholder,  and  the.  devisees 
against  them.  Buenz  v.  Cook,  15  Colo,  if  the  real  estate  was  dealt  with  by 
38;  Reynolds  v.  Feliciana  Steamboat  will,  must  be  made  parties  defendant. 
Co.,  17  La.  397.  New   England   Commercial    Bank    v. 

Unknown  Representatives  of  Decedents.  Newport  Steam  Factory,  6  R.  I.  154. 

—  The    fact   that  the   personal  re  pre-  In    Ohio  solvent    stockholders    and 

sentatives    of    decedent    stockholders  representatives    of    deceased  solvent 

are  unknown  to  the  creditors  suffices  stockholders    within    the  jurisdiction 

as  a  cause  why  they  are  not  made  par-  are  necessary  parties  in   determining 

ties  defendant  to  an  equitable  petition  the  amount  which  each  shall  be  liable 

brought  to  enforce  an  individual  statu-  to  pay  on  all  the  indebtedness  of  the 

tory  liability  of  the  stockholders  of  the  corporation    under    Rev.   Stat.    Ohio, 

corporation.      Brobston   v.    Downing,  §  3260.     Smith  v.  Newark,  etc.,  R.  Co., 

95  G.v  505.  4  Ohio  Cir.  Dec.  356, 8  Ohio  Cir.  Ct.  583. 

Excuse  for  Not  Bringing    In    All. —  3.  Grew  v.  Breed,    10  Met.  (Mass.) 

Where  the  petition  shows  that  all  who  569;    Wadsworth  v.  Hocking,  61    111. 

were  stockholders  when  the  corpora-  App.  156. 
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(o)  Necessity  of  JoMng  Corporation —  aa.  In  Federal  Courts.  —  It  seems 
that  in  a  federal  court  the  corporation  is  a  necessary  party 
defendant  to  a  bill  to  enforce  a  judgment  against  it  by  compel- 
ling contribution  from  the  stockholders  for  unpaid  subscriptions 
or  calls,  or  by  reason  of  an  illegal  division  of  corporate  assets,1 
but  it  does  not  seem  to  be  an  indispensable  party.* 

Where  the  Corporation  Is  Practically  Defunct,  and  beyond  the  jurisdic- 
tion of  the  court,  it  is  not  a  necessary  party  to  a  bill  brought  by 
its  creditors  and  stockholders  to  enforce  a  liability  for  unpaid 
capital  stock.3 

bb.  In  State  Courts.  —  In  some  states  a  creditor  may,  at  his  elec- 
tion, join  the  corporation  in  an  action  to  enforce  the  statutory 
liability  of  the  stockholders,4  and  in  some  states  the  joinder  of 

1.  Swan  Land,  etc.,  Co.  v.  Frank,  have  the  power  of  re-organization  for 
148  U.  S.  603;  Walser  v.  Memphis,  some  purposes,  it  is  regarded  as 
etc.,  R.  Co.,  19  Fed.  Rep.  152;  Hanni-  merely  a  nominal  party.  Wellman  v. 
bal  First  Nat.  Bank  v.  Smilh,  6  Fed.  Howland  Coal,  etc.,  Works,  19  Fed. 
Rep.  215;    Dormitzer  v.  Illinois,  etc.,  Rep.  51. 

Bridge  Co.,  6  Fed.  Rep.  217.  4.  Tilden   v.   Young,   39   Mich.    58; 

The  Corporation  Is  a  Necessary  and  In-  Tabor  v.  Goss,  etc.,  Mfg.  Co.,  it  Colo, 

dispensable  Party  to  a  bill  seeking  re-  419;    Ellis    v.    Pullman,   95    Ga.   445; 

lief    agai.ist     stockholders    which    is  Connors  v.  Carp  River   Iron  Co.,  54 

principally  one    for  damages  against  Mich.    168;    Masters    v.    Rossie   Lead 

the  corporation  by  reason  of  the  mis-  Min.  Co.,  2  Sandf.  Ch.   (N.  Y.)  301; 

representation  of  its  property,  and  the  Patterson  v.  Wyomissing  Mfg.  Co.,  40 

stockholders    seem    only    secondarily  Pa    St.  117;  Flour  City  Nat.  Bank  v. 

liable  by  reason  of  the  fact  that  they  Wechselberg,  45  Fed.  Rep.  547. 

are  charged   with   having  possession  Corporation  May  Be  Joined.  —  In  an 

of  certain  assets  of  the  corporation  out  action  to  enforce  the  liability  of  stock- 

of  which  it  is  insisted  that   the   com-  holders   in   an   insolvent   corporation, 

plainant's    damages  should  be  satis-  the  corporation,  though  not  a  neces- 

fied.     Swan   Land,  etc.,  Co.  v.  Frank,  sary,  is  not  an  improper  party.     Ger- 

39  Fed.  Rep.  456.  man    Nat.     Bank    v.    Farmers,    etc., 

Amendment.  —  A    bill    defective    by  Bank,  54  Neb.  593. 

reason  of  the  nonjoinder  of  the  cor-  In  Colorado,  under  statutes  relating 

poration  cannot  be  amended  where  the  to  corporations,  section  201,  there  may 

bill  is  brought  in  a  district  of  which  be  a  joint  action  against  the  corporation 

the    corporation    is     not    a    resident,  and  delinquent  stockholders,  but  it  is 

Swan  Land,  etc.,  Co.  v.  Frank,  39  Fed.  not  permissible  to  join  as  defendants 

Rep.  456.  with    the    corporation     persons    who 

2.  Flour  City  Nat.  Bank  v.  Wechsel-  get  together  and  assume  to  be  a  cor- 
herg,  45  Fed.  Rep.  547.  poration,  without  complying  with  the 

State  Statute  Giving  Creditor  Election,  terms    of  the   statute  in  forming  the 

—  Where   a  state   statute   in    express  organization,    although  such  persons 

terms  provides  that  the  creditor  may  at  may  be  jointly  and  severally  liable  as 

his  election  join  the  corporation  in  a  individuals  for  debts  contracted  in  the 

proceeding  to  enforce    the    statutory  corporate    name.     Smith   v.   Colorado 

liability   of  a   shareholder,   a   federal  F.  Ins.  Co.,  14  Fed.  Rep.  399. 
court  will  hold  that  the  corporation,        In  Pennsylvania  in  a  case  where  a 

though  a  proper  party,  is  not  an  indis-  creditor    has     obtained    a    judgment 

pensable  one.     Flour  City  Nat.  Bank  against  the  corporation  for  a  portion 

v.  Wechselberg,  45  Fed.  Rep.  547.  of  the  debt  which  was  the  subject  mat- 

3.  Walser  v.  Seligman,  13  Fed.  Rep.  ter  of  an  action  brought  by  the  same 
415.  creditor  against  the    stockholders,   it 

Where  a  Corporation  Is  Not  Defunct,  was  held  that  the  corporation  might 
but  has  no  living,  active  existence,  be  joined.  Patterson  v.  Wyomissing 
although  it  may  survive  sufficiently  to    Mfg.  Co.,  40  Pa.  St.  117. 
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the  corporation  is  necessary  where  a  labor  claim  is  to  be 
enforced.1 

Where  the  Aotion  Is  One  to  Collect  Unpaid  Stook  Subscriptions,  the  authori- 
ties differ  as  to  the  necessity  of  joining  the  corporation  as  a 
defendant,  but  in  all  instances  the  question  is  dependent  upon 
the  wording  of  the  statutes.' 

Claim*  Against  Corporation  and  Stock-  liability.    Leucke  v.  Tredway,  45  Mo. 

holders  Individually.  —  In  New  York  it  App.  507. 

has  been  held  thAt  where  the  plaintiff  In  New  York  where  a  liability  is  in- 
to as  a  claim  against  a  corporation  and  curred  only  when  the  capital  paid  in 
one  against  stockholders  individually,  is  not  sufficient  to  satisfy  the  debts 
under  some  statutory  provision,  it  is  against  the  corporation,  and  then  only 
proper  to  make  both  the  corporation  to  an  amount  sufficient  to  satisfy  such 
and  the  stockholders  defendants,  debts,  it  seems  necessary  that  an  ac- 
Woodard  v.  Holland  Medicine  Co.,  count  should  be  taken  of  the  assets  and 
(Buffalo  Super.  Ct.  Spec.  T.)  21  Civ.  ihe  debts,  the  amounl  of  the  capital 
Pro.  (N.  Y.)  23.  remaining  unpaid  upon  the  shares,  and 

1.  Milroy  v.  Spurr  Mountain  Iron  the  amount  unpaid  by  each  stock- 
Min.  Co.,  43  Mich.  231;  Thompson  p.  holder,  in  order  that  they  may  be 
Jewell,  43  Mich.  240;  May  v.  Black,  made  equally  liable.  It  seems  proper 
77  Wis.  101 ;  Tilden  v.  Young,  39  therefore  that  the  proceedings  should 
Mich.  58.  be  against  the  corporation  and  the  de- 
Michigan     Statute. —  Under     Comp.  linquent  stockholders.    Mann  v.  Penti, 

Laws  Mich.,  §  2852,  the  plaintiff  may  3  N.'Y.  415. 

sue  the  stockholder  alone.     Tilden  v.  In  Pennsylvania  it  has   been    held 

Young,  39  Mich.  58.  that  an   action  cannot  be  maintained 

Under  How.  Stat.  Mich.,  §  4886,  the  against  some  of  the  stockholders  un- 

assignee  of  the  person  who  performed  less  rhe  corporation   is  joined,   even 

labor  for  a    corporation    cannot    sue  though   judgment  has  been  obtained 

jointly  both  the  stockholder  and  the  against  a  corporation  which  is  insolv- 

corporation,    although   a  laborer  may  ent.    .Hoard  v.  Wilcox,  47  Pa.  St.  51. 

do  so  under  section  41 10  of  the  same  In   West  Virginia  the  corporation  is 

statute.     Connors  v.  Carp  River  Iron  a   necessary    party    to    a    proceeding 

Co.,  54  Mich.  168.  against  the  stockholder  to  enforce  his 

Wisconsin    Statute.  —  In     Wisconsin  individual  liability  for  corporate  debts, 

under  statutes  providing  that  the  stock-  Nimick  v.  Mingo  Iron  Works  Co.,  25 

holders  of  mining  corporations  shall  W.  Va.  184. 

be  personally  liable  for  all  claims  for  Failure  to  Join  Corporation    Waived. 

labor  performed  for  the  corporation,  —  In  Umsted  v .  Buskirk,  17  Ohio  St. 

and  that  such  liability  may  be  enforced  113.it  was  held  that  the  corporation 

in  assumpsit  brought  jointly   against  should  be  a  party  to  a  proceeding  in 

the  corporation  and  the  stockholder,  it  the  nature  of  a  creditor's  bill  to  obtain 

is  held  that  the  stockholders  alone  can-  satisfaction  of  a  judgment  by  the  en- 

not  be  proceeded   against   in  equity,  fore  em  ent  of  the  statutory  liability  of 

May  v.  Black,  77  Wis.  101.  stockholders,  but  that  an  omission  to 

2.  Authorities  Holding  Joinder  of  Cor-  make  the  corporation  a  party  may  be 
poration  Necessary. —  King  v.  Sullivan,  waived  by  not  objecting  on  that 
93   Ga.    621;    Pope   v.    Leonard,    115  ground. 

Mass.  286;  Deerfield  v.  Nims,  no  Authorities  Holding  Joinder  of  Corpora- 
Mass.  115:  Leucke  v.  Tredway,  45  Mo.  tion  Unnecessary.  —  State  Sav.  Assoc,  v, 
App.  507;  Wetherbce  v.  Baker,  35  N.  Kellogg,  52  Mo.  583;  Perkins  v. 
J.  Eq.  501;  Umsted  v.  Buskirk,  17  Church,  31  Barb.  (N.  Y.)  84. 
Ohio  St.  113;  Coleman  v.  White,  14  In  Minnesota,  under  a  statute  pro- 
Wis.  700.  viding  that  the  private  property  of  a 
In  Missouri  where  no  judgment  has  stockholder  is  liable  for  corporate 
been  obtained  against  the  corporation  debts  to  the  extent  of  all  unpaid  in- 
by  the  complaining  creditor,  the  cor-  stalments  on  his  stock,  but  that  such 
poration  must  be  made  a  party  in  an  private  property  shall  not  be  levied  on 
action    to   enforce    the    stockholder's  unless  the  stockholder  and  corporation 
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(d)  Necessity  of  Joining  Beoeiver  or  Assignee.  —  Where  the  corporation 
has  assigned  for  the  benefit  of  creditors,  and  its  assets  are  in  the 
hands  of  the  assignee,  he  is  a  necessary  party  defendant,  as  it 
would  be  inequitable  to  require  the  individual  stockholders  to 
pay  any  portion  of  the  liability  of  the  corporation  until  the  assets 
of  the  corporation  were  exhausted.1 

(4)  Raising  and  Waiving  Objections  —  (a)  In  General.  —  An  objec- 
tion for  want  of  necessary  parties  must  be  specially  raised  in 
some  form  of  pleading,*  otherwise  in  some  states  it  will  be 
deemed  to  have  been  waived;  3  and  the  rule  extends  even  to  the 
objection  that  there  has  been  a  misjoinder  of  parties.4 

(b)  At  Common  Law  —  Plea  in  Abatement.  —  In  jurisdictions  whose 
practice  is  adherent  to  the  common-law  procedure,  a  plea  in 
abatement  is  proper  where  the  proceeding  is  at  law.5 

are  served  with  process  in  the  action  Foreign  Beoeiver.  —  It  does  not  seem 

against  the  corporation,  it  is  held  that  necessary  that  the  receiver  of  an  insol- 

where    judgment   has   been   obtained  vent  corporation  appointed  by  a  foreign 

against  the  corporation  and  execution  court  should  be  a  party  complainant  to 

1  hereon  issued  and  returned  unsatis-  a  suit  brought  by  creditors  against  the 

fied,    the    individual    liability  of   the  stockholders  of  the  corporation  residing 

stockholder  may  be  enforced  by  the  in  another  state.    Holmes  v.  Sherwood, 

creditor  without  joining  the  corpora-  16  Fed.  Rep.  725. 

tion  as  a  party.     Nolan  v.  Hazen,  44  2.  Arthur  v.   Willi  us,  44  Minn.  409; 

Minn.  478.  Michael  v.  St.  Louis  Mut.  F.  Ins.  Co., 

In  New  York  it  has  been  held  that  17  Mo.  App.  23;  Hagar  v.  Graves,  25 

where   stockholders    are  individually  Mo.  App.  164;  Pike  v.  Martindale,  91 

responsible  for  corporate  debts,  a  cor-  Mo.   268;  Leucke  v.  Tredway,  45  Mo. 

poration  is  not  a  necessary  party  de-  App.  507. 

fendant  in  an  action  by  a  stockholder  Exception  or  Plea.  —  Unless  the  defect 

for  the  recovery  of  a  corporate  debt,  of  parties  is  apparent  on  the  record,  it 

Perkins  v.  Church,  31  Barb.  (N.  Y.)  84.  cannot  be  assigned  as  error,  but  can  be 

In  Missouri  a  creditor  may  bring  taken  advantage  of  only  by  exception 
suit  against  the  stockholders  without  or  plea.  Reynolds  v.  Feliciana  Steam- 
joining  the  corporation,  where  it  is  boat  Co.,  17  La.  397. 
dissolved  by  reason  of  its  adjudication  8.  Pike  v.  Martindale,  91  Mo.  268; 
as  a  bankrupt  under  the  federal  laws.  Leucke  v.  Tredway,  45  Mo.  App.  507; 
State  Sav.  Assoc,  v.  Kellogg,  52  Mo.  Hagar  v.  Graves,  25  Mo.  App.  164; 
583.  Michael  v.  St.  Louis  Mut.  F.  Ins.  Co., 

In   Rhode  Island,    under    a    statute  17  Mo.  App.  23;  Persch  v.  Simmons, 

providing   lhat    the   liability   for  cor-  (Supm.  Ct.  Spec.  T.)  3  N.  Y.  Supp.  783; 

porate  debts  may  be  enforced  either  in  Samainego   v.   Stiles,   (Ariz.    1889)  20 

equity  or  by  action   of  debt  where  a  Pac.  Rep.  607;  Henderson  v.  Turngren, 

judgment  has  been  obtained  against  9  Utah  432. 

the  corporation,  it  is  not  necessary  to  4.  Leucke  v.  Tredway,  45  Mo.  App. 

make  the  corporation  a  party   to  an  507. 

action  against  the  stockholders.     Third  Objection  Before  Referee.  —  In   Ohio, 

Nat.  Bank  v.  Angell,  18  R.  I.  1.  where  a  reference  has  been  ordered  in 

1.  Harper  v.  Union  Mfg.  Co.,    100  an  action   to  enforce  a  stockholder's 

III.  225.  liability,  and  it  is  apparent  from  the 

In  Wisconsin,  if  the  corporation  is  in  record  that  certain  stockholders  have 
the  hands  of  an  assignee,  such  assignee  not  been  made  parties  who  are  de- 
should  be  a  party  either  as  plaintiff  or  linquent,  the  objection  may  be  made 
defendant  in  an  action  for  the  benefit  before  the  referee.  Hard  man  v.  Cin- 
of  all  creditors  to  enforce  the  liability  cinnati,  etc.,  R.  Co.,  15  Cine.  L.  Bul. 
of  stockholders,  under  Rev.  Stat.  Wis.,  164,  9  Ohio  Dec.  (Reprint)  578. 
§§  3223,  3224.  Williams  v.  Meloy,  97  5.  Allen  v.  Sewall,  2  Wend.  (N.  Y.) 
Wis.  561.  327. 
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(o)  Under  Codes.  —  Where  code  provisions  prevail,  defects  of  par- 
ties must  be  taken  advantage  of  by  demurrer  when  the  defects 
appear  on  the  face  of  the  complaint,1  and,  when  the  defect  does 
not  so  appear,  by  answer.* 

(d)  Allegations  of  Plea  in  Abatement.  —  A  plea  in  abatement  that 
there  is  a  nonjoinder  of  other  stockholders  must  allege  that  others 
are  jointly  liable  with  the  defendant,3  and  should  anticipate  and 
exclude  all  such  supposable  matter  as  would,  if  alleged  on  the 
opposite  side,  defeat  the  plea.4 

c.  Bill,  Declaration,  or  Complaint  —  (i)  In  General — 

DefiniteneM  and  Certainty.  —  The  bill,  declaration,  or  complaint  in  a 
proceeding  by  creditors  to  enforce  the  liability  of  a  stockholder 
must,  in  accordance  with  the  general  rules  of  pleading,  be  direct 
and  certain  in  its  allegations,5  so  that  the  meaning  of  the  pleader 

In  Massachusetts  it  is  provided  that  no  nonjoinder  of  a  necessary  party  must 

suit  in  equity  to  charge  stockholders  be  taken  either  by  demurter  or  answer, 

with  corporate  debts  shall  be  abated  by  Samainego   v.   Stiles,   (Ariz.    1889)  20 

reason   of  the  nonjoinder  of   persons  Pac.  Rep.  607;  Henderson  v.  Turngren, 

liable  as  defendants,  unless  the  plain-  9  Utah  432. 

ti  T,  after  being  notified  by  plea  or  an-  3.  Glens  Falls  Nat.  Bank  v.  Cram- 
swer  of  the  existence  of  such  persons,  ton,  72  Fed.  Rep.  734. 
shall  unreasonably  neglect  to  make  4.  Third  Nat.  Bank  v.  Angell,  18  R, 
them  parties.  Essex  Co.  v.  Lawrence  I.  1,  holding  that  it  would  be  a  good 
Mach.  Shop,  10  Allen  (Mass.)  352,  hold-  answer  that  the  stockholders  named  in 
ing  that  the  nonjoinder  of  all  stock-  the  plea  as  fellow  stockholders  with  the 
holders  as  defendants  cannot  be  taken  defendants  had  severally  paid,  in  ad- 
advantage  of  by  demurrer  notwilh-  dition  to  the  par  value  of  their  shares 
standing  the  fact  that  the  bill  shows  paid  up  in  full,  towards  the  debts 
that  all  the  stockholders  have  not  been  and  obligations  of  the  corporation,  an 
joined.  amount  equal  to  the  par  value  of  their 

In  Pennsylvania  it  is  not  necessary  shares,  that  being  the  limit  of  their 

to   plead   specially  in  abatement  that  statutory    liability.     The  plea  should 

certain   stockholders    have    not    been  negative  such  payments, 

joined,  but  the  defendants  may  avail  6.  Wheeler  v.  Thayer,  121  Ind.64,  in 

themselves    of    the   omission   to    join  which  case  the  complaint  did  not  show 

proper  parties  under  a  plea  of  payment  plainly  whether  the  liability  sought  to 

with  leave,  etc.     Hoard  v.  Wilcox,  47  be  enforced  was  one  for  the  balance  of 

Pa.  St.  51.  unpaid  stock  under  Rev.  Stat.  Ind., 

1.  Strong  v.  Wheaton,  38  Barb.  (N.  §  3869,  or  a  liability  arising  by  reason 
Y.)  616.  And  see  generally  articles  of  a  subscription  to  stock  in  a  cor pora- 
Demurrers,  vol.6,  p.  296;  Parties  to  tion  prior  to  its  organization.  And  see 
Actions,  vol.  15,  p.  456.  article  Definiteness  and  Certainty  in 

Where  the  Plaintiff  Singles  Out  a  Part  Pleadings,  vol.  6,  p.  246. 

of  the  Stockholders  who  are  made  parties,  Ambiguous  Complaint  Sufficient.  —  In 

and    takes    judgment    against    them,  a  case  where  the  insolvency  of  the  cor- 

while  as  to  others   the  cause  is  con-  poration  was  not  alleged  sufficiently, 

tinued,  it  may   be  assigned   as  error  but  the  complaint  alleged  that  the  cor- 

apparent  on  the  record.     Reynolds  v.  poration  had  no  property  to  pay  the 

Feliciana  Steamboat  Co.,  17  La.  397.  judgment  and  costs  due  the  plaintiff, 

2.  Strong  v.  Wheaton,  38  Barb.  (N.  except  unpaid  stock  subscriptions  due 
Y.)  616.  And  see  article  Answers  in  from  delinquent  stockholders,  and  that 
Code  Pleading,  vol.  1,  p.  777;  Parties  payment  had  been  demanded  and  re- 
to  Actions,  vol.  15,  p.  456.  fused;  that  the   president  of  the  cor- 

An  Exception  or  Plea  seems  proper  poration  refused   to  call  the  board  of 

under   the    Civil   Code   of    Louisiana,  directors  to  make  an  assessment,  and 

Reynolds  v.  Feliciana  Steamboat  Co.,  the  board  of  directors  had  refused  to 

17  La  397.  take  any  steps,  and  refused  to  pay  the 

la  Arisona  and  Utah  the  objection  of  plaintiff's  debt ;   that  the  defendants 
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may  not  be  mistaken,  and  where  it  is  couched  in  alternative  or 
ambiguous  language  a  demurrer  thereto  will  properly  be  sus- 
tained ;  t  and  this  clearness  of  statement  is  especially  necessary 
where  the  action  is  to  enforce  a  liability  created  by  the  statutes 
of  a  foreign  state.* 

Where  an  Equitable  or  Subscription  Liability  is  sought  to  be  enforced, 

the  creditor  must  set  out  in  his  pleading  all  the  facts  that  would 
be  requisite  were  the  action  brought  by  the  corporation  itself.3 

had  never  paid  to  the  corporation  any  larly  indefinite  as  to  ihe  manner  or  the 
portion  of  their  subscription  to  the  grounds  of  liability  of  the  stockholders, 
capital  stock;  that  the  transfer  of  a  it  is  not  alleged  that  they  are  liable  for 
contract  covering  a  mining  deal  was,  the  unpaid  balance  of  their  stock,  or 
and  was  known  to  the  defendants  to  under  the  clause  in  the  charter  which 
be,  fraudulent,  and  the  property  value-  renders  shareholders  liable  to  the  de- 
less,  worthless,  and  without  any  con-  positors  to  the  amount  of  the  shares  of 
sideration;  that  the  stock  was  issued  stock  held  by  them,  or  that  their  lia- 
without  being  paid  for,  and  the  de-  bility  was  not  incurred  in  some  other 
fendants  thus  fraudulently  conspired  manner.  The  bill  is  too  indefinite, 
together  to  defraud  creditors  of  the  vague,  and  uncertain  to  sustain  a  de- 
corporation  by  these  and  other  means  cree  granting  the  relief  sought.'' 
alleged,  it  was  held  to  state  a  cause  of  1.  Perkins  v.  Sanders,  56  Miss.  733. 
action,  although  not  so  full  and  certain  Construction  of  Ambiguous  Complaint, 
in  its  allegations  as  it  might  be.  Salt  —  Where  a  complaint  or  any  one  of  its 
Lake  Hardware  Co.  v.  Tintic  Milling  allegations  is  capable  of  different  con- 
Co.,  13  Utah  423.  structions,    that    which    the    plaintiff 

Sufficiency  of  Bill  to  Show  Bight  to  Re-  gives  it  or  which  the  court  finds  neces- 
lief  in  Equity.  —  In  Tunesma  v.  Schutt-  sary  to  support  the  action  will  be  given 
ler,  114  111.  156,  which  was  a  suit  in  in  the  absence  of  a  special  demurrer, 
chancery  by  creditors  of  a  banking  cor-  Ryan  v.  Jacques,  103  Cal.  280. 
poration  to  enforce  the  statutory  lia-  2.  Barnes  z\  Wheaton,  80  Hun  (N. 
bility  of  its  stockholders, the  bill  which  Y.)  8;  Hale  r.  Hardon,  95  Fed.  Rep. 
alleged  the  insolvency  of  the  bank,  747;  Flfsh  r.  Conn,  109  U.  S.  371;  Mc- 
deficiency  in  assets  to  pay  crediiors,  Vickar  v.  Jones,  70  Fed.  Rep.  754. 
the  personal  liability  of  stockholders  Ancillary  Proceedings—  Minnesota  Stat- 
to  the  depositors,  the  existence  of  some  ute. —  In  ancillary  proceedings  brought 
nine  hundred  unpaid  depositors,  some  extraterritorially  to  enforce  the  indi- 
of  whom  were  trying  by  separate  suits  vidual  liability  of  stockholders  to  the 
at  law  to  get  an  advantage  over  the  creditors  of  a  corporation  under  Gen. 
others,  and  that  such  separate  litigation  Stat.  Minn.  1894,  c.  76,  it  must  be 
would  waste  and  exhaust  the  proceeds  made  to  appear  that  the  proper  statu- 
of  this  liability  of  the  stockholders,  tory  ascertainments  have  been  made 
the  only  fund  to  which  depositors  as  to  the  domiciliary  matters.  Hale  v. 
could  look  for  payment,  was  held  suffi-  Hardon,  95  Fed.  Rep.  747. 
cient,  the  court  saying  that  the  funda-  3.  Robertson  r.  Sibley,  10  Minn.  323. 
mental  principles  upon  which  bills  of  Alleging  Call,  Default,  etc. —  Where 
this  kind  are  maintained  are"  equality  the  terms  of  the  contract  on  the  part 
of  benefit  and  burden  among  a  nuraer-  of  the  stockholders  were  to  pay  the 
ous  class  of  persons  similarly  situated  amount  when  called  upon  by  the  corn- 
in  respect  to  a  particular  fund.  The  pany  in  instalments  not  exceeding  ten 
principle  that  equality  is  equity  has  its  percent,  each  upon  thirty  days'  notice, 
foundations  deeply  laid  in  equity  law,  a  complaint  not  alleging  a  call  for  any 
and  is  one  of  the  most  fruitful  sources  instalment  or  for  any  amount  either 
of  equity  jurisdiction."  Citing  Eames  upon  the  whole  stock  or  upon  the  de- 
v.  Doris,  102  III.  350;  Wincock  v.  Tur-  fendant  individually,  but  averring  that 
pin,  06  111.  135.  no  call  had  been  made,  and  alleging  no 

In  the  latter  of  these  cases  the  right  default  except  that  the  defendant  had 

to  relief  in  equity  was  denied,  but  on  not  paid  to  exceed  five  per  cent,  of  Ihe 

the  ground  that  the  bill  was  "  singu-  amount  subscribed   for   by   him,  was 
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Where  the  Complaint  States  Facts  Showing  liability  under  a  statute  it 
should  be  sustained,  notwithstanding  such  facts  are  imperfectly 
stated,  in  the  absence  of  a  special  demurrer  for  ambiguity, 
because  that  is  pleaded  with  sufficient  certainty  which  is  capable 
of  being  sufficiently  ascertained.1 

Pleading  Statute  Creating  Liability.  —  Where  the  act  creating  the  lia- 
bility is  in  the  nature  of  a  private  act,  it  must  be  recited  or 
counted  upon,*  and  so  also,  in  an  action  to  enforce  extraterri- 
torially  a  liability  created  by  the  statute  of  a  foreign  state,  the 
existence  of  such  statute  is  a  fact  which  must  be  pleaded3  with 
such  certainty  as  to  show  that  the  foreign  statute  was  in  force  at 
the  time  the  debt  in  question  was  contracted,  and  that  the  lia- 
bility was  founded  on  a  contract,  and  not  on  a  special  provision 
in  the  nature  of  a  penalty.4 

held  not  to  state  facts  sufficient  to  con*  the  court  to  assume  that  the  defendant 

stitute  a  cause  of  action.     Robertson  had  originated  a  debt  like  that  incurred 

c.  Sibley,  10  Minn.  323.  by  a  member  of  a  copartnership,  due 

1.  Ryan  v.  Jacques,  103  Cal.  280.  primarily  by  him  as  well  as  by  other 
Sufficient    Allegation  —  Nebraska,  —  members,  but  that  it  presented  a  Ha* 

Under  Const.   Neb.,  §  4,  art.  11,  pro-  bility  cieated  solely  by  statute  and  in 

viding  that  "  in  all   cases  of  claims  the  nature  of  a  penalty.     Patteson  v. 

against  corporations  and  joint  stock  Baker,  (Supm.  Ct.  Spec.  T.)  34  How. 

associations  the  exact  amount  justly  Pr.  (N.  Y.)  180. 

due  shall  be  first  ascertained,  and  af-  Averments  of  Declaration  tinder  Kansas 

ter  the  corporate   property  shall  have  Statute.  —  Under  Gen.  Stat.  Kan.  1868, 

been  exhausted  the  original  subscribers  c.  23,  §  32,  art.  4,  and  under  Constitu- 

thereof  shall  be  individually  liable  to  tions  of  Kansas,  art.  12,  §  2,  stockhold- 

the  extent  of   their   unpaid   subscrip-  ers  are   made   individually  liable  for 

tion,"  a  petition  which  does  not  employ  corporate  debts;  accordingly,  where  an 

the  precise  words  of  the  constitution,  action  is  brought  in  a  state  other  than 

but  follows  them  very  closely  and  con-  Kansas,  upon  such  liability,  the  dec- 

veys  the  same  meaning,  is  sufficient  to  laration  need  not  contain  an  averment 

warrant  the  reception  of  evidence  under  that   there   are  no  other  stockholders 

it  of  the  necessary  facts.     German  Nat.  within  the  jurisdiction.     McVickar  *. 

Bankr.  Farmers, etc  ,  Bank,  54  Neb.  593  Jones,  70  Fed.  Rep.  754. 

2.  Middletown  Bank  t>.  Russ,  3  Conn.  Where  the  declaration  averred  that 
135.  And  see  article  Statutes,  ante%  according  to  the  law  of  Kansas,  Gen. 
p.  503.  Stat.  1889,  1 192,  the  defendant  was  lia- 

Publio  Statutes  of  the  state  in  which  ble  to  a  judgment  creditor  of  the  cor- 

action   is  brought  and  the  corporation  poration  as  upon  a  contract,  it  was  helda 

organized  need  not  be  referred  to  in  the  sufficient  on  demurrer.     Hancock  Nat.' 

complaint,  because  the  court  is  sup-  Bank  v.  Ellis,  166  Mass.  414. 

posed  to  know  them.     Miller  v.  White,  Ohio    Statute  —  Hew    York. —  Under 

(Supm.  Ct.  Gen.   T.)  8  Abb.  Pr.  N.  S.  Rev.  Stat.  Ohio,  §3258,  imposing  a  lia- 

(N.  Y.)  46.  bility  upon  stockholders  of  a  corpora- 

3.  Barnes  v.  Wheaton,  80  Hun  (N.  tion  organized  under  the  laws  of  Ohio, 
Y.)  8;  Butt  r.  Cameron,  53  Barb.  (N.  it  is  necessary,  where  an  action  there- 
Y.)  642.  See  also  Bank  of  North  for  is  brought  in  New  York,  to  allege 
America  v.  Rindge,  154  Mass.  203.  that  the  corporation  was  either  formed 

4.  Patteson  v.  Baker,  (Supm.  Ct.  subsequently  to  the  adoption  of  the 
Spec.  T.)  34  How.  Pr.  (N.  Y.)  180.  statute,  or  that  its  stockholders  were  at 

Insufficient  Allegation.  —  Where    the  the  time  of  its  passage  liable  under 

complaint  alleged  that  "  the  defendant  some  former  statute,  as  the  above  sec- 

is  a  stockholder  in  the  said  Mechanics'  tion  is  made  applicable  only  to  such 

Bank,  and  that  under  and  by  virtue  of  cases.     Barnes  v.   Wheaton,   80  Hun 

a  la  w  or  laws  of  the  said  state  of  Georgia  (N.  Y.)  8. 

the  said  defendant  is  liable,"  it  was  Absence  of  Allegation  of  Bemedy  in 

held  that  this  was  insufficient  to  enable  Foreign  State.  —  In  Rice  v.  Merrimack 
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(2)  Existence  and  Nature  of  Corporation.  —  It  has  been  held 
that,  in  an  action  to  enforce  a  stockholder's  liability,  the  exist- 
ence of  the  corporation  is  a  fact  that  should  be  averred ; l  and 
that  the  complaint  should  show  what  kind  of  corporation  it  is, 
and  specifically  allege  that  it  is  authorized  to  have  a  capital 
stock  and  to  take  subscriptions  thereto.* 

(3)  Capacity  to  Sue.  —  It  should  clearly  appear  on  the  face  of 
the  plaintiff's  pleading  that  he  is  legally  entitled  to  sue.8 

Hosiery  Co.,  56  N.  H.  114,  there  was  receiver  against  the  stockholders  of  a 
no  recital  in  the  hill  by  which  the  court  national  banking  corporation,  there 
could  be  informed  by  what  process  must  be  an  averment  that  the  comp- 
the  individual  liability  of  stockholders  troller  of  the  currency  has  taken  action 
was  enforced  in  the  state  where  the  in  the  matter,  as  it  is  his  duty  to  de- 
corporation  was  organized;  and  the  bill  cide  when  it  is  necessary  to  institute 
was  held  bad  because  it  might  happen  proceedings  against  stockholders  to 
that  the  court  would  afford  a  remedy  enforce  their  personal  liability,  and 
in  the  state  where  the  action  was  whether  the  whole  or  a  part,  and  if 
brought,  which  would  be  denied  to  per-  only  a  part  how  much,  shall  be  col- 
sons  in  the  jurisdiction  of  the  corpora-  lected.  Kennedy  v.  Gibson,  8  Wall, 
tion's  organization.  (U.  S.)  498. 

1.  Bid  well  v.  Babcock,  87  Cal.  29,  in  Whero  the  Creditor  Suing  Is  Himself 
which  case  ihe  liability  sought  to  be  a  Stockholder,  the  declaration  should 
enforced  was  an  additional  or  statutory  show  that  he  is  relieved  from  respon- 
liability.  And  see  generally  article  sibility  as  a  stockholder  by  the  pay- 
Corporations,  vol.  5,  p.  52.  ment  in  full  for  all  stock  taken  by  him. 

Sufficient  Allegation.  —  An  allegation  so  that  be  is  discharged  from  liability 

that  a  company  "  is  a  corporation  duly  to  be  sued  by  creditors  or  stockholders 

incorporated    under  the   laws  of    the  in  a  suit  between  themselves  to  enforce 

state  of  Ohio  "  was  considered  a  suffi-  contribution.     Weber    v.    Fickey,    47 

cient  averment  that  the  company  was  Md.  196. 

incorporated   under  the   law   enacted        As  to  proceedings  for  contribution, 

since  the  adoption  of  the  present  Ohio  see  post,  III.  Enforcement  of  Stock  hold- 

constitution,   and   (hat  it    was    incor-  ers'  Rights. 

porated  under  a  law  which  subjected        Where  the  Liability  Is  Restricted  to 

stockholders  to  liabilities  for  obliga-  Debts  of  a  Special  Nature,  there  must  be 

tions    of    the    corporation.     Rider    v.  proper  averments  that  the  plaintiff  is 

Fritchey,  49  Ohio  St.  285.  entitled  to  sue  by  reason  of  his  being 

In  Ohio,   in   actions  brought   under  one  of  the  class  for  whose  claims  a 

Rev.  Stat.  Ohio,  §  3258,  there  must  be  special  liability  of  the  stockholder  is 

an  allegation  either  that  the  corporation  created.      Boutwell   v,   Townsend,   37 

was  formed  subsequently  to  the  ad  op-  Barb.  (N.  Y.)  205;  Coffin  v.  Reynolds, 

.tion  of    the  statute,  or  that  its  stock-  37  N.  Y.  640. 

holders  were  at  the  time  of  its  passage        Failure  to  Designate  Class  of  Persons 

liable    under    some    former     statute.  Entitled  to  Sue.  —  In  New  York  it  has 

Barnes  v.  Wheaton,  80  Hun  (N.  Y.)  8.  been    held    that    an    allegation     that 

2.  Minneapolis  Harvester  Works  v.  the  corporation  is  indebted  to  persons 
Libby,  24  Minn.  327.  under  whom  the  plaintiff  claims,  for 

8.  Minneapolis  Harvester  Works  v.  services  performed  for  the  corporation 
Libby,  24  Minn.  327.  as  contractors,  is  defective  in  not  show- 
Where  Suit  Is  Brought  by  a  Receiver  of  ing  that  the  contractors  are  such  a 
a  corporation  to  enforce  the  liability  of  class  of  laborers  and  servants  as  may 
a  stockholder  for  the  balance  ot  his  sue  stockholders  for  debts  due  and 
unpaid  subscription,  the  plaintiff  must  owing  for  services  performed  for  the 
show  clearly  a  legal  right  to  institute  corporation.  Boutwell  v.  Townsend, 
suit  by  an  appropriate  averment  of  his  37  Barb.  (N.  Y.)  205. 
appointment.  Chandler  v.  Brown,  77  An  Allegation  that  the  Plaintiff  Per- 
111.  333;  Chandler  v.  Dore,  84  111.  275.  formed  Services  as  a  Secretary  and  other- 
Action  Against  Stockholders  of  National  wise  is  not  an  allegation  that  he  was  a 
Bank.  —  Where   suit  is  brought  by  a  servant  or  laborer  in  the  employment 
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Suing  on  Behalf  of  Others.  —  Where  the  action  is  in  the  nature  of  a 
creditor's  bill  for  the  benefit  of  all  creditors,  it  is  not  necessary 
to  aver  that  the  complainant  is  suing  on  behalf  of  other  creditors.1 

(4)  Interest  and  Indebtedness  of  Defendant  —  (a)  Ownership  of 
Stock.  —  There  must  be  an  allegation  that  the  defendant  was  a 
stockholder  in  the  corporation  for  whose  corporate  debts  it  is 
sought  to  enforce  a  liability;2  but  it  has  been  held  unnecessary 
to  aver  in  terms  that  he  is  an  owner  of  the  stock  held,3  or  to 
state  the  particular  manner  in  which  the  stock  was  acquired,  a 
direct  averment  that  the  defendant  is  a  stockholder  being 
sufficient.4 

Materiality  of  Allegation.  —  An  averment  that  the  defendant  is  a 

of  the  company,  nor  will   the  words  Where  the   declaration    averred    that 

"  and  otherwise  "  enlarge  the  scope  of  "  the  defendant    is  a  stockholder  in 

his  claim.     Coffin  v.  Reynolds,  37  N.  said    corporation,     now    owning     ten 

Y.  640.  shares  of  the  capital  stock  thereof,  of  a 

1.  Baines  v.  West  Coast  Lumber  Co.,  par  value  of  one  hundred  dollars  each, 
104  Cal.  1.  And  see  article  Credit-  and  appearing  as  such  stockholder 
ors*  Bills  and  Fraudulent  Convey-  upon  the  books  of  the  corporation, 
ances,  vol.  5,  p.  558.  whereby  he  is  conclusively  presumed 

2.  Sherman  v.  Smith,  20  111.  350;  to  be  a  stockholder  of  said  corporation 
Wheeler  v.  Thayer,  121  Ind.  64;  Over-  within  the  meaning  and  liability  "  of 
myer  v.  Cannon,  82  Ind.  457;  Weber  section  1192,  Gen.  Slat.  Kan.  1889, 
v.  Fickey,  47  Md.  196;  Hancock  Nat.  '*  according  to  the  interpretation  of  said 
Baik  v.  Ellis,  166  Mass.  414;  Hawes  paragraph  by  the  Supreme  Court  of 
v.  Anglo-Saxon  Petroleum  Co.,  101  the  State  of  Kansas,"  it  was  held  suffi- 
Mass.  385;  Railroad  Co.  v.  Smith,  48  cient  as  setting  forth  that  the  defend- 
Ohio  Si.  219;  McVickar  v.  Jones,  70  ant  was  such  a  stockholder  as  by  the 
Fed.  Rep.  754;  Bank  of  North  America  law  of  Kansas  would  be  liable  to  the 
v.  Rindgc,  57  Fed.  Rep.  279;  Flour  plaintiff.  Hancock  Nat.Bank  v.  Ellis, 
City    Nat.    Bank   v.   Wechselberg,   45  166  Mass.  414. 

Fed.   Rep.  547;  Schiffer  v.   Columbia  Allegation  upon  Information  and  Belief. 

College,  87  Fed.  Rep.  166.  — An  allegation  that  the  plaintiff'1  is 

"  Were  All  of  the  Stockholders."  —  An  informed  and  believes"  that  the  de- 

allegaiion  that  at  the  incurring  of  the  fendant  is,  and  was  at  certain  times, 

corporation's  indebtedness  the  defend-  an  owner  of  any  of  the  stock  of  the  cor- 

ants  "  were  all  of  the  stockholders  "  of  poration  for  whose  debts  the  defendant 

the  corporation,  though   possibly  ob-  is  sought  to  be  held  individually  liable, 

jeclionable  to  a  motion  to  make  more  is  insufficient   because   it   is  only   an 

definite  and  certain,  is  necessarily  an  allegation  in  respect  to  the  plaintiff's 

averment   thai   the    defendants    were  information  and  belief.    Bank  of  North 

stockholders,  and  is,  under  the  codes,  America  v.  Rindge,  57  Fed.  Rep.  279. 

sufficient     upon     general     demurrer.  3.  Railroad  Co.  v.  Smith,  48  Ohio  St. 

Flour  City  Nat.  Bank  v.  Wechselberg,  219. 

45  Fed    Rep.  547.  Sufficient    Certainty.  —  An    averment 

Insufficient    Allegation.  —  An   allega-  that  the  stock  issued  to  the  defendant 

tion  that  slock  was  duly  issued  and  a  still  stands  in  his  name,  and  has  so 

certificate  duly  executed,  and  that  the  stood  for  a  considerable  time,  is  suffi- 

stock  so  issued  stands  upon  the  books  ciently  definite.     McVickar   v.  Jones, 

of  the  corporation  in  the  name  of  ihe  70  Fed.  Rep.  754. 

defendant,  is  not  equivalent  to  an  alle-  4.  Overmyer  v.  Cannon,  82  Ind.  457. 

gation    that    the    defendant    was  the  An  Averment  that  Each  of  the  Defend- 

owner  of  a  certain  number  of  shares,  ants  Is  the  Holder  of  a  Specified  Number 

or  an  averment  that  he  was  a  share-  of  shares  of  the  capital  stock  of  the  cor- 

holder.     McVickar   v.   Jones,  70  Fed.  poration  contains  a  sufficient  allegation 

Rep.  754.  that  the  defendants  are  stockholders 

Stockholder  in  Foreign  Corporation. —  Railroad  Co.  v.  Smith,  48  Ohio  St.  219. 

735  Volume  XX. 


Enforcement        STOCK  AND  STOCKHOLDERS.  oflkbiltty. 

stockholder  is  a  material  one,  and  must  be  proved  under  a  plea 
of  the  general  issue.1 

Where  Time  Is  Material.  —  There  should  be,  in  cases  where  the 
time  at  which  the  corporate  debts  were  contracted  is  material  to 
recovery  from  a  stockholder,  allegations  that  the  defendant  wa9 
a  stockholder  at  the  time  the  debts  were  contracted  or  at  some 
time  subsequent  thereto.* 

1.  Sherman  v.  Smith,  20  III.  350;  allegation  that  the  defendant  became 
Schiffer  v.  Columbia  College,  87  Fed.  a  stockholder  after  the  time  when  the 
Rep.  166.  debt  was  contracted,   or  was  one  at 

2.  Culver  v.  Chicago  Third  Nat.  some  time  prior  to  the  date  of  the  credit 
Bank,  64  111.  528;  Reeder  v.  Maranda,  given,  is  not  sufficient  in  an  action  10 
65  Ind.  485;  Grindle  v.  Stone,  78  Me.  enforce  the  liability  created  by  Gen. 
176;  Hager  v.  Cleveland,  36  Md.  476;  Stat.  Md.,  c.  325,  §  59.  Weber  v. 
Weber  v.  Fickey,  47  Md.    196;  Inter-  Fickey,  47  Md.  196. 

national  Trust  Co.  v.  American  L.  &  Action  on  Labor  Claim.  —  Under  an 

T.  Co.,  62  Minn.   501;  Young  v.  New  Indiana    statute     providing     thai    all 

York,  etc.,  U.  S.  Mail  Steamship  Co.,  members  in  any  company   organized 

(Supm.   Ct.  Gen.  T.)   15  Abb.  Pr.  (N.  under  the  provisions  of  the  art  should 

Y.)  69;  Rowell  v.  Janvrin,  151   N.  Y.  be  personally  liable  for  all  debts  con- 

60;  Freeland   v.    McCullough,    1  Den.  tracted   by   the  company  for  manual 

(N.Y.)4I4;  Hooker?/.  Kilgour,  2  Cine  labor   performed  for  the  company,  a 

Super.  Ct.  350.  complaint  which  alleged  that  "  all  of 

Sequestration  of  Corporate  Assets  and  the  defendants  were  members  of  the 

Enforcement  of  Stockholders'  Liability. —  said  company  "  at  the  time  of  the  per- 

In  a  case  where  an  action  was  brought  formance  of  the  said  labor  an  J  at  the 

under  Gen.  Stat.  Minn.  1894.  §  5897,  to  time  of  the  rendition  of  said  judgment 

sequester  (he  corporate  assets  and  to  therefor,  was  held  to  show  sufficiently 

enforce  the  constitutional  liability  of  that  the  defendants  were  members  at 

the  stockholders   for  corporate  debts,  the  time  the  debt  in  question  was  con- 

the  allegations  of  the  complaint  were  tracted.     Reeder  v.  Maranda,  66  Ind. 

that  "  defendants  now  are  or  hereto-  485. 

fore  have  been  owners  or  holders  of  the  Stockholders  Before  Organization.  —  In 

shares  of  the  stock  of  said  company,  cases  where  it  is  provided  thai  in  the 

and    constitute   and    comprise    all  of  event  of  a  corporation  transacting  busi- 

the  stockholders  of  said  company,"  the  ness  before  It  complies  with  statutory 

stockholders    severally    demurred    to  requirements,  the  then  existing  stock- 

the  complaint  on  the  ground  that  as  to  holders  shall  be  personally  liable  upon 

them  it  did  not  state  a  cause  of  action,  the  same,  there  must  be  an  allegation 

The  demurrers  were  sustained  on  the  that  the  defendants  were  stockholders 

ground   that   it  did   not  appear  from  in  the  corporation  from  its  organlza- 

t.hese  allegations   that   any   particular  tion,  in  order  to  bring  them  within  the 

defendant    was   a  stockholder  at   the  provisions  and    render    them    liable, 

time  any  of  the  existing  debts  of  the  Buffington  v.  Bardon,  80  Wis.  635. 

corporation  were  contracted,  or  at  any  Bill    of    Particulars  —  Maryland.  — 

time  afterwards.     International  Trust  Where   the  complaint  does  not  show 

Co.  v.  American  L.  &  T.  Co.,  62  Minn,  with  certainty  that  the  credits  and  ad- 

501.  vances  constituting  the  debt  due  by 

Maine  Statute.  —  Under    Rev.    Stat,  the  corporation  were  given  and  made 

Me.,  c.  46,  §§  46,  47,  it  must  be  shown  at  the  time  when  the  defendant  was  a 

that  the  cause  of  action  upon  which  stockholder,  the  defendant  is  entitled 

the   plaintiff's   judgment  against   the  to    a    bill    of    particulars.     Weber  v. 

corporation    was    founded    was    con-  Fickey,  47  Md.  196. 

tracted  during  the  defendant's  owner-  Averments  and  Proof —  Variance.  —  In 

ship  of  stock  for  which    he  had   not  a    case    where    no   precise   time   was 

paid,  in  accordance  with  section  45  of  alleged  in  the  declaration  as  to  when 

the   same   statute.     Grindle  v.  Stone,  the  defendant  became  a  stockholder, 

78  Me.  176.  but  it  was  averred  that  he  so  became  at 

Maryland  Statute.  —  In  Maryland  an  some  time  anterior  to  the  first  of  Sep. 
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In  Declaring  upon  a  Draft  or  Note  given  by  the  corporation  for  a  pre- 
vious indebtedness  it  is  proper  to  aver  that  the  defendant  was  a 
stockholder  at  the  time  the  debt,  for  which  such  security  was 
given,  was  contracted.1 

(b)  Amount  of  Stock  Held  by  Defendant  —  Liability  Limited  to  Amount  of 
Stock.  —  Where  the  liability  of  the  stockholder  to  the  creditors  of 
the  company  is  limited  to  the  amount  of  the  stock  held  by  him, 
authorities  differ  respecting  the  necessity  of  averring  the  amount 
held  by  the  defendant.9 

Where  the  Liability  Is  Proportionate.  —  Under  provisions  that  the  pro- 
portion of  the  stockholder's  liability  for  the  corporate  indebted- 
ness shall  be  the  same  as  the  proportion  of  his  shares  to  the  whole 
number  of  shares,  it  is  necessary  to  state  in  the  complaint  the 

tember,  1868,  leaving  a  margin  broad  is  that  on  a  certain  day  the  corporation 

enough  to  admit  proof  thai  he  was  such  became  indebted  to  the  plaintiff,  and 

stockholder  at  the  time  the  debt  accrued  on  that  day  executed  its  note.     J.J. 

in  1867,  proof  that  the  defendant  was  a  Case  Plow  Works  v.  Montgomery,  115 

stockholder  at  the  time  the  debt  was  Cal.  380. 

contracted   was    admitted,    and    after  2.  In  Illinois  it  was  held  that  in  order 

verdict    the     declaration     held    good,  to  hold  I  he  defendant  liable  there  must 

Culver  v.  Chicago  Third  Nat.  Bank,  64  be  an  averment  of  the  amount  of  stock 

111.  528.  held   by   him.     Sherman  v.  Smith,  20 

1.  J.  J.  Case  Plow  Works  v.  Mont-  111.  350I 

gomery,  115  Cal.  380;  Winona  Wagon  In  New  York  it  was  held  that  a  com- 

Co.  v.  Bull,  108  Cal.  1;  Freeland  v.  Mc-  plaint  not  stating  the  amount  of  stock 

Cullough,  1  Den.  (N.  Y.)  414.  that  the  defendant  held  in  the  company, 

Averment  under  Videlicet.  —  Where  the  but  stating  that  the  defendant  was  a 

action  is  upon  a  draft  given  for  a  previ-  stockholder  at  the  time  the  plaintiff's 

ous  debt,  and  the  debt  for  which  the  debt  was  contracted,  and  continued  to 

draft  is  alleged  to  have  been  made  is  be  down  to  a  time  within  two  years 

averred  under  a  videlicet,  and  the  draft  prior  to  the  commencement  of  the  ac- 

alleged  to  have  been  drawn  afterwards,  tion,  sufficiently  alleged   that  during 

an  averment  that  the  defendant  was  a  those  times  he  held  at  least  one  share 

stockholder  at  the  time  the  debt  was  of  the  stock;  and  it  was  held  sufficient, 

contracted    for    which    the   draft  was  though  open  to  an  objection  by  motion 

made,  is  sufficient.     Freeland  v.  Mc-  for  indefiniteness  and  uncertainty,  to 

Cullough,  1  Den.  (N.  Y.)  414.     And  see  give  the  plaintiff  a  standing  at  the  trial 

article  Scilicet  or  Videlicet,  vol.  19,  p.  or  to  defeat  a  demurrer.     Rowell  v. 

251.  Jenvrin,  151  N.  Y.  60. 

Sufficiency  of  Averments  as  to  Exeou-  Under  New  York  Stat.,  §  32,  of  the 

tion  of  Note.  —  Where  the  contract  of  General   Manufacturing    Act,   2   Rev. 

the   corporation    upon    which   the   in-  Stat.  (5th  ed.),  p.  660,  providing  that 

debtedness  arose  was  a  nole,  the  alle-  all  stockholders  of  a  company  shall  be 

gation  of  the  note  was  held  a  sufficient  severally  and  individually  liable  to  the 

allegation  of  the  debt  of  the  corporation,  creditors  of  the  company,  to  the  amount 

Knowles  v.  Sandercock,  107  Cal.  629.  of  stock  held  by  them  respectively,  for 

An  allegation  that  the  defendant  was  all  debts  and  contracts  made  by  such 

a  stockholder  at  the  lime  a  note  was  company,  until  the  whole  amount  of  its 

given  is  not  an  allegation  that  the  debt  capital  stock  is  paid  in,  there  must  be 

was  incurred  at  that  date,  nor  that  the  an  averment  that  the  defendant  held 

defendant  was    a  stockholder  at  any  an   amount  of  stock  in  the  company 

prior  date  when  the  indebtedness  was  equal  to  the  amount  of  the  debt  of  the 

created.     Winona  Wagon  Co.  v.  Bull,  plaintiff.     Chambers  v.  Lewis,  28  N.  Y. 

108  Cal.  1.  458. 

A  mere  allegation  that  on  a  certain  The  amount  of  stock  held  by  the 

day,  while  the  defendant  was  a  stock-  stockholder  should   be  stated  in   the 

holder,  the  corporation  made  its  note,  complaint.     Butt  v.  Cameron,  53  Barb, 

is  not  sufficient;  the  proper  allegation  (N.  Y.)  642. 
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proportion  which  the  stock  owned  by  the  defendant  at  the  time 
the  debt  sued  for  was  incurred  bears  to  the  whole  subscribed 
stock  at  the  same  time,  or  to  state  facts  from  which  such  pro- 
portion can  be  deduced.1 

(o)  Indebtedness  to  Corporation,  —  Where  the  liability  sought  to  be 
enforced  is  a  subscription  liability,  or  a  statutory  one  arising 
only  in  the  event  of  the  defendant's  stock  not  being  fully  paid 
for,  it  must  be  averred  that  there  is  an  amount  of  the  subscrip- 
tion still  unpaid,  and  the  omission  of  such  an  averment  is  a  fatal 
defect ;  *  but  it  seems  that  there  need  be  no  allegation  that  a 
demand  for  the  subscription  or  a  call  thereon  has  ever  been  made 
by  the  corporate  officers  or  otherwise  upon  the  defendants,  for 
the  sums  respectively  subscribed  by  them  and  alleged  not  to 
have  been  paid.8 

1.  Roebling's  Sons  Co.  v.  Butler,  na  in  respect  of  their  shares.  Blanke  v. 
Cal.  677;  Bid  well  v.  Babcock,  87  Cal.  St.  Louis-Son  ora  Gold,  etc.,  Min.  Co., 
29;  Andrews  v.  Gwinnett  Mfg.  Co.,  50    35  Mo.  App.  186. 

Ga.  637.  Averment   of  Legal  Conclusion*  —  An 

Where  Several  Debts  of  the  Corporation  averment  that  the    defendants    were 

are  sought   to   be   enforced  against  a  "  liable  for  the  balance  due  upon  said 

stockholder  it  is  necessary  to  aver  such  stock,   to  wit,  $90.50  upon  each   and 

facts  as  will  show  the  whole  number  every  share,"  was  held  to  be  but  a  con- 

of  shares  of  "  the  subscribed  capital  elusion  of  law.     Ryan  v.  Jacques,  103 

stock "    existing   immediately   before  Cal.  280. 

and  at  the  time  each  debt  sued  for  was  Maine  8tatnte. —  Under    Rev.    Stat, 

contracted  or    incurred.      Bid  well    v.  Me.,  c.  46,  §§  46,  47,  a  creditor  seeking 

Babcock,  87  Cal.  29.  to  enforce  the  liability  of  a  delinquent 

2.  Toner  v.  Fulkerson,  125  Ind.  224;  stockholder  must  show  that  the  defend- 
Wheeler  v.  Thayer,  121  Ind.  64;  Weber  ant  subscribed  for,  or  agreed  to  take, 
v,  Fickey,  47  Md.  196.  stock  in  the  corporation,  and  has  not 

Insufficient  Averments.  —  Allegations  paid  for  the  same  as  payment  is  de- 
in  a  petition  seeking  to  enforce  a  Ha-  fined  by  section  45  of  the  same  statute, 
bility  for  unpaid  stock  under  Rev.  Stat.  Grindle  v.  Stone,  78  Me.  176. 
111.,  c.  32,  §  8,  that  the  defendants  3.  Turnbull  v.  Pomeroy  Salt  Co.,  24 
have  not  paid  for  their  shares  the  full  Cine.  L.  Bui.  133,  11  Ohio  Dec.  (Re- 
par  value  of  the  same,  do  not  show  print)  19:  Adamant  Mfg.  Co.  v.  Wal- 
that  tbey  are  liable  to  pay  anything  lace,  16  Wash.  614,  distinguishing  Elder- 
further  to  the  corporation  or  its  credit-  kin  v.  Peterson,  8  Wash.  674,  which 
ors,  because  such  allegations  are  con-  was  an  action  by  a  receiver  against  a 
sistent  with  the  idea  that  they  have  stockholder. 

purchased  the  shares  in  open  market,  Where  Stockholders  Are  Liable  to  the 

of  other  holders  of  them,  at  less  than  Fall  Amount  of  their  unpaid  subscrip- 

their  par  value,  they  being  fully  paid  tions  to  the  capital  stock  of  the  cor- 

to  the  corporation.    Blanker.  St.  Louis-  poration,  and  so  much  is  necessary  to 

Sonora  Gold,  etc.,  Min.  Co.,  35  Mo.  pay  the  claims  represented  by  the  com- 

App.  186.  plainanls  in  the  suit,  the  bill  need  not 

In  a  case  where  a  judgment  creditor  show  that  a  previous  assessment  has 
for  himself  and  other  creditors  sues  the  been  made  upon  the  stockholders, 
corporation  and  its  stockholders,  under  Holmes  v.  Sherwood,  16  Fed.  Rep.  725. 
a  statute  providing  that  each  stock-  Sufficient  Averment  of  Nonpayment.  — 
holder  shall  be  liable  for  the  debts  of  Where  the  petition  alleges  the  several 
the  corporation  to  the  extent  of  the  facts  constituting  the  claim  against 
amount  that  may  be  unpaid  upon  the  the  stockholder,  and  then  avers  that 
stock  held  by  him,  a  petition  is  insuffi-  "  by  virtue  of  the  premises,  and  of  the 
cient  which  does  not  allege  in  distinct  statutes  in  such  case  made  and  pro- 
terms  that  any  shareholders  of  the  cor-  vided,  the  defendant  became  and  is  in- 
poration  are  indebted  to  the  corporation  debted  to  your  petitioner  in  the  sum 
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(5)  Indebtedness  of  Corporation  —  (a)  Recovery  of  Judgment,  — 
Where  the  liability  of  a  stockholder  to  creditors  is  not  limited 
to  judgment  creditors  who  have  exhausted  the  corporate  assets, 
but  extends  to  all  creditors,  including  those  who  have  no  lien  or 
whose  claims  are  evidenced  by  simple  contract,  no  allegation 
of  the  recovery  of  a  judgment  against  the  corporation  and  the 
return  of  an  execution  thereon  unsatisfied  is  necessary ;  *  but 
where  it  is  required  by  statute  as  a  condition  precedent  to  actions 
against  stockholders,  that  the  remedy  against  the  corporation 
shall  be  exhausted  by  the  return  of  an  execution  against  it 
unsatisfied  in  whole  or  in  part,  there  must  be  an  averment  that 
such  is  the  case.2 

Excuse  for  Failure  to  Exhaust  Legal  Remedies,  —  Where,  by  reason  of 
the  dissolution  of  the  corporation  or  by  reason  of  an  injunction 
or  statutory  provision  prohibiting  suits  by  a  creditor,  a  literal 
performance  of  the  conditions  would  be  vain  and  fruitless,  such 

of,"  etc.,  this  is  a  sufficient  averment  remain  wholly  unsatisfied  by  reason 
that  the  assessment  has  not  been  paid,  that  there  cannot  be  found  any  prop- 
Welles  v.  Stout,  38  Fed.  Rep.  67.  erty    belonging    to    said    corporation 

1,  McDonnell  v.  Alabama  Gold  L.  whereon  to  levy,"  the  returns  of  the 
Ins.  Co.,  85  Ala.  401;  Farmers  Bank  v.  sheriff  on  the  executions  being  attached 
Gallaher,  43  Mo.  App.  482.  And  see  to  and  made  a  part  of  the  petition,  and 
article  Creditors'  Bills  and  Fraudu-  both  of  such  returns  showing  that  no 
lent  Conveyances,  vol.  5,  pp.  460  property  could  be  found  whereon  to 
et  set/.,  556  et  seq.  levy,  is  sufficient.     Head  v.  Daniels,  38 

Kansas  Statutes.  —  Under  Gen.  Stat.  Kan.  1. 

Kan.   1889,  c.  23,  gg  40,  44,  it  is  not  Under  Rev.  Stat.  Me.   1841;  c.   76, 

necessary  to  aver  a  recovery  of  judg-  §  18,  an  allegation  that  executions  on 

merit  and    return   of    execution   "  no  judgments    against     the    corporation 

property."     Under  the   provisions  of  were  returned  unsatisfied  for  want  of 

art.  4  of  the  same  statute  it  seems  to  attachable  corporate  property  is  suffi- 

be  necessary  to  make  such  an  aver-  cient.     Hathorn  v.  Calef,  53  Me.  471. 

ment.     Krider  v.  Coley,  7  Kan.  App.  The  Complaint  May  Be  Amended  at  the 

34Q.  trial,  if  the  averment  be  omitted,  by 

2.  Hathorn  v.  Calef,  53  Me.  471;  adding  an  allegation  to  the  effect  that 
United  Glass  Co.  v.  Vary,  152  N.  Y.  execution  has  been  issued  and  returned 
121;  Richards  v.  Kinsley,  14  Daly  (N.  unsatisfied.  Richards  v.  Kinsley,  14 
Y.)  334:  Richards   v.    Beach,   (C.    PI.  Daly  (N.  Y.)  334- 

Gen.  T.)  12  N.  Y.  St.  Rep.  137;  Hirsh-  Taking  Out  Execution— Maine  Statute, 
feld  v.  Bopp,  27  N.  Y.  App.  Div.  180;  —  Under  Rev.  Stat.  Me.,  c.  46,  g§  46, 
Booth  v.  Dear,  96  Wis.  516;  Flash  v.  47,  a  judgment  creditor  seeking  to  en- 
Conn.,  log  U.  S.  371;  Walser  v.  Selig-  force  the  statutory  liability  of  a  delin- 
man,  13  Fed.  Rep.  415.  quent  stockholder  need  not  take  out 

Where  Corporation  Is  Foreign.  —  The  execution  on  his  judgment  against  the 
general  rule  is  that  a  creditor  of  a  cor-  corporation,  but  the  fact  that  he  does 
poration  seeking  to  reach  st.ock  sub-  so,  and  that  the  execution  is  returned 
scriptions  for  the  payment  of  his  debt  satisfied  in  part,  does  not  prejudice 
should  allege  that  he  has  obtained  him.  Grindle  v.  Stone,  78  Me.  176. 
judgment  against  the  corporation,  but  Sufficiency  of  Return.  —  A  return  of 
where  the  principal  debtor  is  a  nonresi-  nulla  bona  upon  an  execution  placed  in 
dent  foreign  corporation,  and  it  is  im-  the  hands  of  the  sheriff  of  a  county 
possible  to  obtain  such  judgment,  the  other  than  that  in  which  the  corpora- 
rule  does  not  apply.  Rule  v.  Omega  tion  resides  is  not  sufficient,  taken  by 
Stove,  etc.,  Co.,  64  Minn.  326.  itself,  to  show  that  the  corporation  is 

Sufficient  Averment.  —  An  allegation  insolvent.     Salt  Lake  Hardware  Co.  v. 

that    "  both  of    the    said    executions  Tintic  Milling  Co.,  13  Utah  423. 
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allegation  may  be  omitted,  and,  instead,  the  plaintiff  may  allege 

his  excuse  for  failing  to  exhaust  his  legal  remedies.1 

(b)  Nature  of  Corporation's  Indebtedness.  —  Where  the  statutory  liability 

is  not  a  qualified  one,  a  general  averment  that  a  judgment  has 
been  recovered  against  the  corporation  in  favor  of  the  creditor, 
and  that  such  judgment  is  still  in  force  and  unpaid,  is  sufficient;9 

1.  Hunting  v.   Blun,  143  N.  Y.  511;  suing  stockholders  is  required  by  the 

Hirshfeld    v.    Bopp,    145    N.    Y.    84,  statute;  but  an  allegation  of  the   re- 

27  N.  Y.  App.  Div.  180;  Thompson  v.  covery  of  a  judgment  in  the  state  in 

Nicolai,  (Supm.  Ct.  Spec.  T.)  21  Misc.  which  the  action  is  brought  is  suffi- 

(N.  Y.)  700;  United  Glass  Co.  v.  Vary,  cient.     Flash  v.  Conn,  109  U.  S.  371. 

152  N.  Y.  121;  Shellington  v.  Howland,  In  Ohio  Where  Insolvency  of  acorpora- 

53   N.  Y.   371;    Morgan   v.  Lewis,  46  tion    was    alleged,   and   there   was  a 

Ohio  St.  1;  Flash  v.  Conn,  109  U.  S.  further  allegation  that  it  had  assigned 

371 ;  State  Sav.  Assoc,  v.   Kellogg,  52  its  property  and  ceased  to  do  business, 

Mo.  583.  the  averments  were  held  sufficient  to 

In  Hew  York  an  averment  of  the  re-  dispense  with  an  averment  of  the  re- 
covery of  judgment,  etc.,  is  not  neces-  coveryof  judgment  against  the  corpora- 
sary  in  an  action  brought  under  New  tion.  Morgan  v.  Lewis,  46  Ohio  St.  1. 
York  Laws  1848,  §§  10,  24,  and  the  Notorious  Insolvency  of  Corporation.  — 
amendments  thereto,  where  the  cor-  In  an  equitable  proceeding  against 
po  rat  ion  has  "been  dissolved  by  judicial  stockholders  to  reach  unpaid  subsc  rip- 
decree,  and  where  by  final  judgment  tions  to  the  capital  stock  of  a  corpora- 
in  an  action  for  sequestration  a  per-  tion,  there  need  not  be  an  allegation 
petual  injunction  has  been  issued  re-  that  the  plaintiff  has  obtained  a  judg- 
straining  suits  by  creditors,  and  where  ment  against  the  corporation,  and  that 
by  statute  such  suits  are  prohibited,  the  execution  thereof  has  been  returned 
United  Glass  Co.  v.  Vary,  152  N.  Y.  unsatisfied,  in  cases  where  the  cor- 
121;  Thompson  v.  Nicolai,  (Supm.  Ct.  poration  is  actually  and  publicly  known 
Spec.  T.)  21  Misc.  (N.  Y.)  700.  to  be  insolvent  and  without  any  means 

Bestrsining  Order  Hot  a  Sufficient  Ex-  whatever  with  which  to  pay  its  debts, 

ease.  —  In  United  Glass  Co.  v.  Vary,  Salt  Lake  Hardware  Co.  v.  Tintic  Mill- 

152  N.  Y.  121,  a  restraining  order  was  ing  Co.,  13  Utah  423. 

held   not  a  sufficient  excuse  for  not  Whether  Judgment  Has  Been  Obtained 

exhausting  the  legal  remedies  against  or  Hot,  it  is  permissible  for  the  creditor 

the  corporation  as  required  by  a  stat-  to  file  his  complaint  and  allege  the  fact 

ute;  such  an  orJer  being  preliminary  of  the  insolvency  of  the  corporation, 

and    precautionary,    and   there   being  and  such  other  facts  as  the  case  may 

nothing  to  show  that  the  creditor  could  admit  of,  showing  that  an  execution 

not  have  obtained  a  modification  of  it.  could  not  be  collected  against  it,  and 

Where  a  United  States  Bankrupt  Act  thus  avoid  the  expense  and  delay  at- 

prohibits  any  creditor  whose  debt  is  tending  a  judgment  and  return  of  exe- 

provable  in  bankruptcy   proceedings,  cution  in  the  first  instance,  and  then 

from  prosecuting  any  action  against  a  pursue  his  remedy  with  the  same  force 

bankrupt  to  final  judgment  until  the  and  effect  as  if  judgment  had  been  first 

question  of  his  debtor's  discharge  shall  obtained.     Salt  Lake  Hardware  Co.  v. 

have  been  determined,    the   perform-  Tintic  Milling  Co.,  13  Utah  423. 

ance    of     the    condition    is    excused.  2.  Samainego  v.  Stiles,  (Ariz.  1889) 

Shellington  v.  Howland,  53  N.  Y.  371.  20  Pac.  Rep.  607;  Guerney  v.   Moore, 

Where  the  Corporation  Has  Been  Adju-  131    Mo.    650;    Woodard    v.   Holland 

dioated  a  Bankrupt  in  the  slate  of  its  Medicine  Co.,  (Buffalo  Super.  Ct.  Spec, 

organization  before  the  expiration  of  T.)  21  Civ.  Pro.  (N.  Y.)  23;  Stephens 

the  time  within   which  suits  may  be  v.   Fox,   83    N.   Y.   313;    Hastings  v. 

brought  against  the  company  on  the  Drew,   76   N.    Y.  9;  Miller  v.   White, 

debts  due  the  plaintiff,  it  is  unnecessary  (Supm.  Ct.  Gen.  T.)  8  Abb.  Pr.  N.  S. 

to  allege  that  a  judgment  has  been  re-  (N.  Y.)  46;  Henderson  v.  Turngren,  9 

covered  and  an  execution  returned  un-  Utah  432. 

satisfied  in  the  stale  of  organization,  Judgment  on  Tort  or  Contract.  —  Under 

although  the  exhaustion  of  legal  re  me-  Const.  Oregon,  art.  11,  §  3,  making  a 

dies  against    the    corporation    before  stockholder  liable  for  the  indebtedness 
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nor  is  it  necessary,  where  the  liability  arises  on  the  return  unsatis- 
fied of  an  execution  against  the  corporation,  to  set  forth  the 
cause  of  action  which  constituted  the  foundation  of  the  judgment 
against  the  corporation  on  which  the  plaintiff  relies.1 

Whore  the  Liability  Is  Created  by  a  Foreign  Statute,  no  allegation  of  the 
nature  of  the  original  indebtedness  is  necessary  when  such  statute 
expressly  authorizes  that  a  stockholder  may  be  charged  with  the 
amount  of  an  unsatisfied  judgment  against  the  corporation.* 

(e)  Insolvency  and  Exhaustion  of  Legal  Bemedy.  —  In  cases  where,  under 
certain  circumstances,  the  statutory  liability  of  stockholders 
becomes  primary  and  absolute,  and  in  cases  where  the  statutes 
require  the  enforcement  of  the  stockholders'  liability  independ- 
ently of  whether  there  are  assets  applicable  to  the  payment  of 
creditors,  it  is  not  necessary  to  aver  insolvency  of  the  corporation 
and  that  the  corporate  assets  have  been  exhausted ; 3  but  where 

of  the  corporation  to  the  extent  of  his  equal  to  the  amount  of  his  stock  under 

unpaid  subscription  or  stock,  a  bill  in  a  liability  created  by  the  constitution 

equity  brought  by  a  judgment  creditor  and  laws  of  Kansas,  it   was  urged  by 

against  a   stockholder  to  enforce  the  the  defendant  that,  inasmuch  as  the 

debt  is  good  whether  the  judgment  ob-  courts  of  New  York  required  accra- 

tained  against  the  corporation  arises  plaint  under  the  New  \ork  law  to  al- 

out  of  tort  or  on  contract.     Powell  v.  lege  the  debt,  the  federal  court  should, 

Oregonian   R.   Co.,  13  Sawy.  (U.  S.)  pursuant  to  Rev.  Stat.  U.  S.,  §  914,  fol- 

535.                                                           *  low  a  similar  course;   but  the   court 

Collateral  Attack  on  Judgment. — Where  declined  10  assent  to  this  view,  remark- 

the  record  of  the  suit  in  which  judg-  ing:  "  It  is  not  a  question  of  pleading, 

ment  was  obtained  shows  a  good  cause  but  of  proof.    The  pleader  need  not 

of  action  against  the  corporation,  the  allege  more   than    he   is   required   to 

stockholder  cannot  avail  himself  of  a  prove.     As  it  is  unnecessary  to  prove 

variance  between  the   proof  and  the  the  debt  under  the  Kansas  statute,  it  is 

declaration   in    such  suit.       Came   v.  unnecessary  to   allege   it.      Where   a 

Brigham,  39  Me.  35.  party  is  required  to  pay  the  debt  of 

1.  McVickar  v.  Jones,  70  Fed.  Rep.  another,  he  is  absolved  by  showing 
754;  Grund  v.  Tucker,  5  Kan.  70;  that  there  is  no  debt;  but  where  he  is 
Hawkins  v.  Glenn,  131  U.  S.  319;  required  to  pay  a  judgment,  the  in- 
Glenn  v.  Liggett,  135  U.  S.  533;  Matter  quiry  assumes  a  more  limited  range, 
of  Warren,  52  Mich.  557;  Henderson  The  judgment  is  sufficient  evidence 
v.  Turngren,  9  Utah  432;  Milliken  v.  until  it  is  impeached.  The  New  York 
Whitehouse,  49  Me.  527;  Powell  v.  courts  have  established  no  rule  of 
Oregonian  R.  Co.,  38  Fed.  Rep.  187;  pleading  in  these  cases;  they  have  said 
Frost  v.  St.  Paul  Banking,  etc.,  Co.,  that  under  the  laws  of  this  state  it  is 
57  Minn.  325:  Slee  v.  Bloom,  20  Johns,  necessary  to  allege  certain  facts;  they 
(N.  Y.)  669;  Donworth  v.  Coolbaugh,  have  never  attempted  to  lay  down  a 
5  Iowa  300;  Wilson  v.  Pittsburgh,  etc.,  rule  of  pleading  where  the  cause  of 
Coal  Co.,  43  Pa.  St.  424.  action   is  founded   upon   the   laws  of 

2.  American  Freehold  Land  Mortg.  other  states  creating  an  entirely  differ* 
Co.  v.  Woodworth,  79  Fed.  Rep.  951;  ent  liability." 

McVicker  v.  Jones,  70  Fed.  Rep.  754;  Federal  Practice.  —  In  Walserc.  Selig- 

Glenn  v.  Liggett,  135  U.  S.  533;  War-  man,   13  Fed.   Rep.  415,  it  was  held 

rington  v.  Ball,  62  U.  S.  App.  413.  that  if  the  judgments  were  obtained  in 

Lex  Fori  Hot  Followed.  —  In  American  the  courts  of  a  foreign  state  they  would 

Freehold   Land   Mortg.  Co.  v.  Wood-  not  have  the  operation  and  force  of  a 

worth,  79  Fed.  Rep.  951,  which  was  an  domestic  judgment,  so  as  to  authorize 

action   brought  in   the  state  of   New  a  creditor's  bill  to  be  brought  thereon 

York    by   a  judgment    creditor  of    a  in  New  York. 

Kansas  corporation,  against  one  of  its  8.  Spence  v.  Shapard,  57  Ala.  598; 

Shareholders,   to  recover  an    amount  Smith    v.    Huckabee,     53     Ala.    191; 
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the  liability  i9  secondary,  and  arises  only  in  the  event  of  insolvency 
of  the  corporation,  or  where  the  creditor  is  required  to  exhaust 
his  remedy  against  the  corporation  before  proceeding  against  the 
stockholders,  there  must  be  an  allegation  that  the  corporation  is 
insolvent,  and  that  the  remedies  against  it  have  been  exhausted.1 
Where  the  Liability  of  the  Stockholder  Depends  upon  a  Dissolution  of  tho  Cor- 
poration, it  is  of  course  necessary  to  make  a  full  and  unqualified 
averment  of  such  dissolution,  but  it  is  not  necessary  to  set  out 
the  grounds  upon  which  the  dissolution  is  based.9 

Perkins  v.  Church,  31  Barb.  (N.  Y.)  84;  grounds  of  action  against  the  stock* 

Booth  v.  Dear,  96  Wis.  516.  holders,  it  is  necessary  10  aver  that  the 

In  Wisconsin,  —  Under  Rev.  Stat,  legal  remedy  has  been  exhausted;  ac- 
Wisconsin  1878,  §§  3223-3224,  it  is  suffi<  cordingly,  where  the  petition  alleged 
cient  to  warrant  a  proceeding  against  that  the  cause  of  action  accrued  in  the 
stockholders  that  it  be  shown  that  the  lalter  part  of  the  year  1864,  and  that 
liability  of  the  stockholders  will  have  the  corporation  did  not  go  out  of  exist- 
to  be  ultimately  exhausted  in  order  to  ence  until  1869,  the  court  held  that  the 
pay  fully  the  corporation  debts,  but  it  petition  was  bad,  because  during  this 
is  not  essential  that  such  facts  be  time  the  creditor  might  have  sued  the 
alleged  In  the  complaint.  Booth  v*  directors  of  the  corporation  as  trustees 
Dear,  96  Wis.  516.  under  the  statute,  and  have  obtained  a 

Sufficient  Allegation  under  Wisconsin  judgment    and    issued    an    execution 

Statute.  —  Under  Rev.  Stat.  Wis.  1878,  against  them   in   their  representative 

§§  3223,  3224,  it  is  sufficient  to  allege  capacity.     Andrew   v.   Vanderbilt,   37 

and  show  that  the  plaintiff  is  a  creditor  #  un  (N.  Y.)  468. 

of  the  corporation  having  a  debt  due  2.  Gibbs  v.  Davis,  27  Fla.  531;  Perry 

and  payable,  that  he  sues  on  behalf  of  v.  Turner,  55  Mo.  418;  Poughkeepsie 

himself  and  all  other  creditors  of  the  Bank  v.  Ibbotson,  24  Wend.  (N.  YJ473. 

corporation,  that  the  defendants  are  Matters  of  Evidence.  —  The  grounds 

Stockholders  liable  for  such  indebted-  upon  which  the  allegation  is  based  are 

ness  under  the  statute  creating  thelia-  matters  of  proof,  and  it  is  for  the  court 

bility,  and  that  (if  the  corporation  is  on  the  trial  to  declare  whether  a  disso- 

flot  a  defendant)  sufficient  reason  be  lution  within  the  meaning  of  the  law  is 

set  forth  to  warrant  the  omission;  it  is  established.     Perry  v.  Turner,  55  Mo. 

not  necessary  to  set  forth  prior  judg-  418. 

ment  against  the  corporation  or  want  Florida  Statute.  —  A  bare  allegation  in 

of  assets  of  the  corporation  to  meet  its  the  declaration  "  that  this  company  has 

liabilities.     Booth  v.  Dear,  96  Wis.  516;  been  dissolved  "  on  or  about  a  parti cu- 

Williams  v.  Meloy,  97  Wis.  561.  lar  day  is  sufficient  under  Laws  Fla., 

1.  Henderson  v.  Turngren,  9  Utah  c.  1639,  §  27,  and  it  is  unnecessary  that 

Perkins  v.  Church,  31  Barb.  (N.  the  declaration  state  in  detail  the  facts 

relied  upon  as  constituting  such  disso- 

A  Declaration  in  Soire  Facias  to  enforce  lution  in  contemplation  of  law.    Gibbs 

tire  payment  of  a  judgment  against  the  v.  Davis,  27  Fla.  531. 

corporation  by  a  stockholder  must  aver  Where  a  petition  alleged  that  a  bank- 

the  insolvency  of  the  corporation,  and  ing  corporation  made  an  assignment 

a  recital  of  the  sheriff's  return  of  nulla  under  the  Kansas  statutes  of  all  its 

bona  on  the  execution  against  the  cor-  assetR  to  an  assignee,  and  that  he  had 

poration  does  not  supply  the  place  of  administered  all  of  its  assets  and  made 

such  an  averment,  because  the  return  his  final  report,  and  that  the  bank- 

itself  is,  at  most,  evidence  only  of  a  ing  corporation  had  no  assets  at  the 

deficiency    of    assets.    Southmayd    v.  time  of    commencing   action  against 

Russ,  3  Conn.  52.  the  stockholder,   and    was  insolvent, 

In  a  Case  Where  a  Division  of  All  the  and  had   been  since  its  assignment, 

Property  and  Capital  of  the  corporation  these  allegations  and  admissions  were 

among  the  stockholders,  and  the  fact  equivalent   to  an  allegation  of  a  sus- 

thal    the    corporation   had  closed    its  pension  of  iis  business  for  more  than  a 

operations  and  gone  out  of  existence  year  before  suit,  and  such  suspension 

by  the  expiration  of  its  charter,  are  the  is,   by  the  terms  of  Gen.  Stat.  Kan. 
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(6)  Compliance  with  Statutes  —  (a)  In  General.  —  Where  the  lia- 
bility to  be  enforced  is  a  statutory  one,  the  complaint  must  con- 
tain all  the  allegations  necessary  to  show  that  the  plaintiff  has 
brought  himself  within  the  provisions  of  the  statute  creating  or 
declaring  the  liability.1 

(b)  Restrictions  upon  Liability.  —  Where  the  liability  is  qualified  by 
restrictions,  contained  in  the  enacting  clause  of  the  statute  creat- 
ing it,  to  claims  for  services  performed  for  the  corporation,  there 
must  be  allegations  showing  that  the  nature  of  the  indebtedness 
was  within  the  provisions  of  the  statute.*  So  also,  where  the 
restriction  is  to  debts  contracted  before  the  capital  stock  has 
been  fully  paid  in  and  a  certificate  therefor  filed,8  or  to  debts 
unsecured  by  mortgage.4    And  in  like  manner  there  must  be  an 

1889,  c.  23.  %  40,  a  dissolution  for  the  declaration  does  not  sufficiently  apprise* 

purpose  of    enabling  the  creditor  to  the  defendant  of  the  claim  made,  either 

maintain   his  suit    under  section  44.  as  to  the  time  when  the  work  and  la- 

Krider  v.  Coley,  7  Kan.  App.  349.  bor  were  performed  or  the  nature  and 

Creditor  May  Sue  Either  Corporation  or  character  thereof,  so  as  to  show  clearly 
Stockholder.  —  Where  an  allegation  of  that  the  defendant  as  a  stockholder  is 
insolvency  is  unnecessary,  and  a  debt  liable  therefor*  the  defendant  may  de- 
is  unpaid  at  maturity,  there  is  nothing  mand  a  bill  of  particulars  of  the  plain- 
to  prevent  the  creditor  from  proceeding  tiff's  claim.  Peterson  v.  Tilden,  44 
to  collect  his  claim  either  from  the  cor-  Mich.  168. 

poration  or  those  who  by  its  charter  Illinois  Statute. —  Under  §  18,  Sens, 

are  made  responsible  for  debts  without  Laws   111.   1849,   there  should    be  an 

any  limitation.     Perkins  v.  Church,  31  averment  that  the  debt  was  due  from 

Barb.  (N.  Y.)  84.  the  corporation  to  its  laborers,   serv- 

1.  Ryan    v.  Jacques,   103  Cal.   280;  ants,  or  apprentices,  as   that  section 

Bid  well  v.  Babcock,  87  Cal.  29;  Gibbs  only  makes  stockholders  liable  for  such 

v.   Davis,   27    Fla.    531;    Andrews  v.  indebtedness.    Sherman   v.  Smith,  20 

Gwinnett  Mfg.  Co.,   50  Ga.  637;  Tar-  111.  350. 

bell  v.  Page,  24  111.  46;  Banty  v.  Buck*  8.  Sherman   v.   Smith,   20  111.   350; 

les,  68  Ind.  49;  Hight  v.  Quinn,  86  Me.  Tabor  v.  Commercial  Nat.   Bank,  62 

491;    Grindle  v.   Stone,   78   Me.    176;  Fed.  Rep.  383. 

Hathorn  v.  Calef,  53  Me.  471;  Milliken  4.  Hight  v.  Quinn,  86  Me.  491. 

v.  Whitehouse,  49  Me.  527;  State  Sav.  Negativing  Exceptions.  —  In  an  action 

Assoc,  v.  Kellogg,  52  Mo.  583:  Hicks  on  the  case  by  a  judgment  creditor  of 

v.  Burns,   38   N.    H.    141;    Barnes  v.  a  corporation   against   a  stockholder, 

Wheaton,  80  Hun  (N.  Y.)  8;  Freeland  based  upon  Rev.  Stat.  Me.,  c.  46,  $47, 

v.    McCullough,    1   Den.   (N.  Y.)  414;  by  which  the  stockholder's  liability  is 

Flash  v.  Conn,  109  U.  S.  371;  Hale  v.  restricted  to  debts  of  the  corporation 

Hardon,  95  Fed.  Rep.  747;  McVickar  that  are  not  mortgage  debts,  but  the 

v.  Jones,  70  Fed.   Rep.  754;  U.  S.  v.  restricting  clause  of  the  statute  is  not 

Globe  Works,  7  Fed.  Rep.  530.  in  the  enacting  clause,  the  declaration 

9.  Toner  v.  Fulkerson,  125  Ind.  224;  did  not  set  forth  that  the  debt  of  the 

Peterson    v.    Tilden,    44    Mich.    168;  corporation  to  the  plaintiff  was  not  a 

Boutwell  v.  Townsend,  37  Barb.  (N.  Y.)  mortgage  debt,  and  for  this  omission 

205;  Coffin  v.  Reynolds,  37  N.  Y.  640.  of  allegation  the  defendant  demurred. 

How    Objection    Taken.  —  Where   the  It  was  urged  in  support  of  the  declara- 

liability  is  restricted  to  debts  of  a  par-  tion  that  the  existence  of  a  mortgage  to 

ticular  class,  a  specific  objection  that  secure  the  debt  was  a  matter  to  be 

the  complaint  does  not  state  facts  suffi-  pleaded   and   proved   in  defense,  and 

cient  to  constitute  a  cause  of  action,  hence  need  not   be  negatived  in  the 

need  not,  under  the  New  York  Code,  declaration.     The  court,  in  holding  the 

be  taken  by  answer  or  demurrer,  but  declaration    insufficient,    said:    "The 

is  available  in  any  stage  of  the  action,  right  of  action  in  the  case  before  us  is 

Coffin  v.  Reynolds,  37  N.  Y.  640.  created  solely  by  statute  in  favor  of  a 

Mil    of    Particulars.  —  Where     the  particular    class  of    persons,   against 
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averment  of  the  nature  of  the  original  indebtedness  when  the 
liability  is  restricted  to  debts  upon  which  suit  is  brought  within 

a  specified  period,1  or  to  debts  contracted  by  the  company  in 
excess  of  the  amount  of  its  capital  stock,*  or  to  losses  exceeding 
the  means  of  the  corporation,3  or  to  debts  payable  within  a 

another  particular  class  of  persons,  and  fled  Period. —  In  cases  where  the  lia- 
upon  a  particnlar  class  of  facts.  Not  bilily  is  limited  to  debts  upon  which 
all  creditors  of  the  corporation  are  suit  has  been  brought  against  the  corn- 
given  the  right  of  action,  but  onl y  judg-  pany  within  a  prescribed  time  after  the 
ment  creditors.  It  is  clear,  therefore,  indebtedness  fell  due,  there  must  be 
that  in  the  declaration  the  plaintiff  an  allegation  that  suit  was  instituted 
must  be  described  as  a  judgment  against  the  corporation  within  the 
creditor.  But  not  all  judgment  credit-  period  prescribed.  Tarbell  v.  Page,  24 
ors  of  the  corporation  are   given   the  111.  46. 

action.  The  class  of  creditors  who  Maine  Statute.  —  Under  Rev.  Stat, 
may  sue  is  still  further  limited  in  the  Me.,  §§  46,  47,  c.  46,  a  creditor  seeking 
statute  by  the  confining  the  right  of  to  enforce  the  liability  of  a  stockholder 
action  to  those  judgment  creditors  who  has  not  paid  for  his  stock  in  ac- 
whose  debts  are  not  secured  by  a  mort-  cordance  with  Rev.  Stat.  Me.,  §  45,  c. 
gage.  It  is  equally  clear  that  the  46,  must  show  that  he  has  a  lawful  and 
declaration  should  show  that  the  plain-  bona  fide  judgment  against  the  corpora- 
tiff  is  also  within  this  last  limited  class  tion,  based  upon  a  claim  in  tort,  or  con- 
by  the  allegation  that  his  debt  is  not  a  tract,  or  for  any  penalty  recovered 
mortgage  debt.  The  declaration  should  within  two  years  next  prior  lo  the  corn- 
exclude  whomsoever  the  statute  ex-  mencement  of  the  action.  Grindle  v. 
eludes.  In  this  case  it  is  as  if  the  Stone,  78  Me.  176. 
statute  read:  '  All  judgment  creditors  2.  Sherman  v.  Smith,  20  111.  350; 
whose  debts  are  not  secured  by  a  mort-  Milliken  v.  Whitehouse,  49  Me.  527. 
gage  shall  have  a  right  of  action/  The  Illinois  Statute.  —  Under  Sess.  Law 
pleader  under  a  statute  so  worded  Illinois  1849,  §§22,  23,  there  must  bean 
would  instinctively  allege  that  the  averment  that  the  indebtedness  of  the 
plaintiff's  debt  was  not  secured  by  a  corporation  exceeds  the  amount  of  its 
mortgage.  The  statute,  as  it  actually  capital  stock,  and  that  the  trustees  of 
does  read,  clearly  means  the  same  the  corporation  have  assented  thereto, 
thing.  The  pleader,  therefore,  should  Sherman  v  Smith,  20  111.  350. 
make  substantially  the  same  allega-  Maine  Statutes.  —  Under  Stat.  Me., 
tion.  In  the  statute  the  same  sentence  1844,  c.  109,  §  3,  it  was  not  sufficient  to 
which  limits  the  class  of  creditors  who  show  that  attachable  property  of  the 
can  be  plaintiffs  also  limits  the  class  corporation  could  not  be  found,  but  it 
of  stockholders  who  can  be  made  de-  was  necessary  that  the  plaintiff  should 
fendants  to  those  who  were  stockhold-  allege  and  prove  that  the  corporation 
ers  at  the  time  of  the  contraction  of  the  had  contracted  debts  exceeding  at  one 
debt.  The  plaintiff  admits  that  he  time  the  amount  of  its  capital  in  the 
must  allege  and  prove  that  the  defend-  state  of  Maine,  and  that  it  had  con- 
ant  was  an  owner  of  unpaid  stock  at  tracted  debts  to  such  an  extent  that  its 
the  time  of  contracting  the  debt,  and  indebtedness  atone  time  exceeded  half 
cannot  leave  it  to  the  defendant  to  the  amount  of  its  capital  stock  paid 
plead  and  prove  that  he  was  not.  If  in  and  remaining  undivided.  Milliken 
the  declaration,  in  its  description  v.  Whitehouse,  49  Me.  527. 
of  the  defendant,  must  show  him  to  be  8.  Blair  v.  Gray,  104  U.  S.  769.  hold- 
the  person  whom  the  statute  subjects  ing  that  where  the  statutes  provide  that 
to  the  action,  it  would  seem  that  in  its  a  stockholder  shall  be  liable  in  all  cases 
description  of  the  plaintiff  it  ought  also  of  loss  exceeding  the  means  of  the  cor- 
to  show  him  to  be  the  person  to  whom  poration,  a  declaration  in  an  action  by 
the  statute  gives  the  action."  Hight  a  creditor  to  recover  the  balance  of  an 
v.  Quinn,  86  Me.  49 t.  unpaid  subscription  is  insufficient  if  it 

1.  Tarbell  v.  Page,  24  111.  46;  Hirsh-  does  not  aver  that  the  losses  of  the  cor- 

feld  v.  Bopp,  145  N.  Y.  84.  poration  or  its    liabilities  exceed   its 

limitation  to  Debts  Sued  Within  Speei-  assets. 
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specified  time.1 

Whore  the  Liability  If  In  the  Nature  of  a  Penalty,  there  must  be  an 
allegation  of  the  original  cause  of  action,  because  the  creditor  is 
bound  to  prove  his  right  in  all  particulars  to  maintain  the  action.* 

Exonie  for  Omieaion  Neoeetary.  —  Where  these  necessary  averments 
are  not  made,  some  facts  should  be  alleged  as  an  excuse  for  the 
omission.8 

(7)  Demand  on  Stockholder,  and  Notice.  —  As  a  general  rule, 
unless  specially  provided  by  the  statute  creating  the  liability, 
there  need  be  no  allegation  of  a  demand*  upon  the  stockholder 
for  payment  of  the  corporate  indebtedness,  nor  that  before  suit 
he  was  given  notice  thereof;4  but  where  there  are  statutes  pro- 
viding that,  upon  demand  of  payment  of  any  debt  of  a  corpora- 
tion, it  is  the  duty  of  the  officers  and  stockholders  to  discharge 
it  or  to  expose  unencumbered  personal  property  that  it  may  be 
attached,  and  that  if  such  property  be  thus  exposed  no  suit  shall 
be  maintained  against  stockholders,  there  must  be  an  allegation 
that  demand  for  payment  was  made  and  not  complied  with.5 

(8)  Capital  Stock  —  (a)  nonpayment.  —  Where  the  liability  is 
created  only  in  the  event  of  nonpayment  of  the  capital  stock 

1.  Hirshfeld    v.    Bopp,   145    N.    Y.  The  Insolvency  of  the  Corporation  does 

84.  not  dispense  with  the  necessity  of  such 

9.  Stephens  v.  Fox,  83  N.  Y.   313;  an    averment.      Tarbell    v.    Page,   24 

Miller  v.   White,   50  N.  Y.  137;  Mc-  111.  46. 

Mahon  v.  Macy,  51  N.  Y.  155.  4.  Grindle  v.  Stone,  78  Me.  176;  Mc- 

3.  State  Sav.  Assoc,  v.  Kellogg,  52  Vickar  v.    Tones,  70  Fed.    Rep.    754; 

Mo.    583;  Hirshfeld   v.    Bopp,  145    N.  Norris  r.  Wrenschall,  34  Md.  492. 

Y.  84.  Notice  Before  Issuance  of  Execution.  — 

New  York  Statute. —  Under  Laws  N.  Under  Stat.   Kan.,  $  32,  art.  4,  c.  23 

Y.  1892,  c.  688,  §  55,  three  conditions  (Gen.  Stat.   Kan.   1868),  the  notice  to 

to  the  liability  of  a  stockholder  are  persons  sought  to  be  charged,  before 

made:  (1)  recovery  against  the  corpora-  execution  shall  issue  against  a  stock- 

tion  for  the  debt,  and  the  return  of  an  holder,  has  reference  to  a  motion  made 

execution  thereon  unsatisfied  in  whole  in  open   court    that    execution    issue 

or  in  part;  (2)  that  the  debt  was  payable  against  ihe  stockholder,  and  not  to  a 

within  two  years  from  the  time  it  was  notice  of  the  claim  10  the  stockholder 

contracted;  (3)  that  the  action  against  before  commencing  action.     McVickar 

the  corporation  for  the  debt  is  brought  v.  Jones,  70  Fed.  Rep.  754. 

within  two  years  after  it  became  due.  5.  Connecticut   River  Sav.  Bank  v. 

and  if  the  action  is  brought  against  the  Fiske,  60  N.  H.  363;  Harvey  v.  Chase, 

stockholder  after  he  ceased   to  be  a  38  N.  H.  272;  Hicks  v.  Burns,  38  N. 

stockholder  it  must  be  brought  within  H.   141;  Haynes  v.   Brown,  36  N.  H. 

two  years  after  that  time.     The  com-  545. 

plaint  in  Hirshfeld  v.  Bopp,  145  N.  Y.  Sufficiency  of  Demand.  —  Under  Gen. 

84,  did  not  state  when  the  plaintiff's  Stat.  N.  H.,  c.  136,  £  1,  regulating  the 

debt  was  contracted,   whether  it  was  liability  of  stockholders,  a  demand  is 

personally  due  or  if  credit  was  given,  sufficient    which    affords    the    officers 

the  time  of  the  credit,  and  why  the  and  stockholders  of  the  corporation  an 

bringing  of  a  suit  against  the  corpora-  opportunity  to  pay  the  debt  or  expose 

tion   was   perfected,    nor  did   it  state  personal  property  of  the  company  so 

facts   which   excused  the  bringing  of  that  it  may  be  attached.     Haynes  v. 

such  a  suit  and  the  recovery  of  a  judg-  Brown,  36  N.   H.  545;  Phelps  v.  Gil- 

ment,  and  it  was  therefore  held  insuffi-  christ,  28  N.  H.  266;  Connecticut  River 

cient.  Sav.  Bank  v.  Fiske,  60  N.  H.  363. 
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in  full,  there  must  be  an  allegation  that  the  capital  stock  has  not 
been  bo  paid.  * 

Where  the  Payment  for  Stook  May  Be  Hade  in  Property,  labor  and  services, 
negotiable  paper,  or  by  way  of  satisfaction  of  debts  due  from  the 
corporation,  there  should  be  an  allegation  that  the  stock  was 
issued  for  cash  rather  than  for  property.9 

Ignoranoe  of  Mode  of  Payment  of  Capital  Stook.  —  Where  capital  stock 
may  be  paid  for  otherwise  than  in  cash,  the  complainant  need 
not  aver  that  he  became  a  creditor  of  the  corporation  in  ignorance 
of  the  fact  that  cash  had  not  been  paid  for  the  stock.3 

(b)  fraud  and  Overvaluation.  —  Where  payment  for  stock  has  not 
been  made  in  cash,  and  a  creditor  seeks  to  recover  from  stock- 
holders because  the  property  accepted  in  payment  therefor  has 
been  overvalued,  it  is  sufficient  to  show  that  it  was  intentionally 
overvalued  by  the  directors  of  the  corporation,  and  it  is  unneces- 
sary to  aver  that  such  intentional  overvaluation  was  unlawful  or 
fraudulent.4 

1.  Woodard  v.  Holland  Medicine  Co.,  bad  where  objection  id  taken  before 
(Buffalo  Super.  Ct.  Spec.  T.)  21  Civ.  trial,  Bince  a  stockholder  might  hold 
Pro.  (N.  Y.)  23;  Briggs  v>  Waldron,  83  stock  issued  for  property,  and  that  if 
N.  Y.  582.  one  seeks  to  attack  an  issue  of  stock 

Averment  on  Information  and  Belief.  —  for  property,  and  thereby  create  in  his 

An   allegation    that  "  as   plaintiff    is  favor  a  cause  of  action,  he  must  allege 

informed  and  verily  believes,  only  a  that  such  issue  was  made  for  property 

small  portion  of  said  stock  has  been  acquired  by  the  corporation  at  a  fraud u- 

paid  up,"  is  a  sufficient  allegation  that  lent  valuation. 

the  capital  stock  has  not  been  paid  in  8.  Gogebic  Invest.  Co.  v.  Iron  Chief 

full  under  Code  Civ.  Pro.  N.  Y.,  §  481.  Min.  Co.,  78  Wis.  427;  Nonhwestem 

Woodard    7;.    Holland    Medicine  Co.,  Mut.  L.  Ins.  Co.  v.  Cotton  Exch.  Real 

(Buffalo  Super.  Ct.  Spec.  T.)  21  Civ.  Estate  Co.,  46  Fed.  Rep.  22.     See  Am. 

Pro.  (N.  Y.)  23.  and  Eng.  Encyc.  of  Law,  title  Stock- 

Averment  as  to  Amount  of  Subscription,  holders. 

—  In  an  equitable    proceeding    by  a  Action    Against   Owner   of   "Bonus" 

judgment  creditor  to  recover  payment  Stock.  —  Where  it  is  sought  to  compel 

of  the  corporate    indebtedness    from  the  owner  of    "  bonus "    or   watered 

some  of  the  stockholders  on  the  ground  stock  to  pay  for  it  contrary  to  his  actual 

that  the  stock  subscribed  by  them  was  contract  with  the  corporation,  one  who 

dot  fully  paid,  the  complaint  need  not  has  become  a  corporate  creditor  subse- 

aver  that  the  whole  of  the  capital  stock  quently  to  the  issue  of  such  stock  need 

was  subscribed.     Adamant   Mfg.  Co.  not  allege  his  belief  that  the  stock  had 

v.  Wallace,  16  Wash.  614,  been  paid  for,  and  that  he  gave  the 

fraud  in  Organisation  and  Issuance  of  corporation  credit  on  the  faith  of  it; 
Stock.  —  In  an  action  by  a  judgment  but  an  allegation  that  the  creditor  ac- 
creditor to  recover  the  difference  be-  came  such  subsequently  to  the  issuance 
tween  the  par  value  of  his  shares  and  of  watered  stock  is  sufficient.  Hospes 
the  amount  which  he  paid  therefor,  the  t>.  Northwestern  Mfg.,  etc.,  Co.,  48 
plaintiff  may  without  pleading  fraud  Minn.  174. 

show  that  the  defendant  was  cognizant  4.  Northwestern  Mut.  L.  Ins.  Co.  v. 

of  fraud  In  the  organization  of  the  cor-  Cotton  Exch.  Real  Estate  Co.,  46  Fed. 

poratlon   and   in   the  issuance  of  its  Rep.  22;  Kelly  v.  Clark,  21  Mont.  291; 

Stock.     Boulton  Carbon  Co.  v.  Mills,  Farmers  Bank  v.  Gallaher,  43  Mo.  App. 

78  Iowa  460.  482.    See  Am.  and  Eng.  Encyc.  of  Law, 

2.  Rowell  v.  Lambert,  66  Hun  (N.  title  Stockholders. 

Y.)  4;  Herbert  v.  Duryea,  87  Hun  (N.  Misappropriation  of  Corporate  Assets. 

Y.)  288,  holding  that  a  complaint  simply  — Where  the  gravamen  of  the  petition 

alleging  the  failure  to  sign  a  certificate  is  the  misappropriation  of   corporate 

does  not  state  e  cause  of  action,  and  is  assets,  and  it  is  alleged  that  such  mis- 
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(o)  Withdrawal*  —  Under  statutes  making  stockholders  jointly 
and  severally  liable  for  the  payment  of  all  the  debts  of  the  com- 
pany in  the  event  of  a  withdrawal  of  a  portion  of  the  capital  stock 

appropriation  actually  occurred  and  a  debt  of  the  corporation  upon  the 
was  in  law  a  fraud  upon  the  rights  of  ground  that  the-  whole  amount  of 
the  petitioners,  it  is  not  essential  that  capital  stock  fixed  and  limited  by  the 
the  declaration  should  set  forth  acts  of  certificate  of  incorporation  has  never 
actual  fraud  on  the  part  of  the  stock-  been  paid  in,  and  that  no  proper  certifi- 
holders  in  making  the  misappropria-  cale  showing  such  payment  has  ever 
tion.  An  averment  to  the  effect  that  been  filed,  evidence  which  tends  to 
an  alleged  misappropriation  occurred  show  that  the  stock  issued  as  fullv 
between  two  specific  dates  is  sufficiently  paid  stock  is  not  in  fact  paid  for  is  ad- 
specific  as  against  a  demurrer  on  the  missible,  notwithstanding  that  there  is 
ground  that  there  were"  no  allegations  no  allegation  in  the  complaint  from 
of  the  time  of  the  misappropriation.1'  which  fraud  can  be  assumed  or  implied, 
Ellis  v.  Pullman,  95  Ga.  445.  because  the  action  is  brought,  not  to 

Sufficient  Averment  of  Fraud  —  Over-  recover  on  account  of  the  fraudulent 
valuation.  —  A  judgment  creditor's  bill  issue  of  stock,  but  for  a  failure  to  corn- 
charging  that  the  stockholders  of  the  ply  with  the  statute  in  that"  the  whole 
defendant  corporation  conveyed  to  it,  amount  of  capital  stock  fixed  and 
in  full  payment  of  $1,250,000  of  stock,  limited  by  such  company  has  never 
real  estate  for  which  they  had  just  been  paid  in,  and  that  no  proper  certi- 
paid  $90,000,  sufficiently  avers  fraud,  ficate  stating  the  amount  of  the  capital 
because  the  transfer  of  property  in  so  fixed  has  ever  been  recorded."  Her- 
payment  of  stock  at  a  value  so  greatly  bert  v.  Duryea,  34  N.  Y.  App.  Div.  478. 
in  excess  of  its  real  value"  shows  upon  In  Herbert  v.  Uhl,  (Supm.  Ct.  Gen. 
its  face  the  absence  of  a  bona  fide  exer-  T.)  20  K.  Y.  Supp.  743,  the  complaint 
cise  of  judgment  and  discretion  in  did  not  contain  an  allegation  of  a 
making  the  valuation,  and  intentional  fraudulent  valuation  of  property,  and 
noncompliance  wilh  the  requirements  no  motion  to  dismiss  the  complaint  on 
that  the  property  shall  be  taken  at  its  the  ground  of  its  insufficiency  was 
money  value."  Lea  v.  Iron  Belt  Mer-  made  at  the  opening  of  the  trial,  but 
cantile  Co.f  119  Ala.  271.  one  was  made  at  the  conclusion  of  the 

Where  an  Averment  of  Fraud  Is  Hade  testimony  on  the  ground  that  the  plain- 

Unnecessarily,  and  the  complainant  fails  tiff  had  not  made  out  a  cause  of  action 

to   prove  it,    but  does   prove  all   the  against  the  defendant,  the  claim  being 

material  facts  upon  which  a  right  to  that  the  stockholders'  liability  ceased 

relief  is  based,  and  no  motion  to  cor-  immediately  upon  the  filing  of  the  cer- 

rect  the  pleading  has  been  made,  the  tificateof  the  full  payment  of  the  capital 

surplus  allegations  will  be  disregarded,  stock,   and    that    unless   the   plaintiff 

Kelly  v.  Clark,  21  Mont.  291.  could  show  that  there  was  some  falsity 

(leading  and  Proof.  —  Where  a  statute  with  reference   thereto,  and  that  the 

exempts  the  stockholder  from  liability,  property  purchased  for  the  use  of  the 

when  property  for  which  stock  is  is-  company  was  purchased  at  an  exorbi- 

sued  is  equal  in  value  to  the  par  value  tant  figure,  and  with  fraudulent  intent 

of  the  6tock,  the  plaintiff  may  show,  to  evade  the  statute,  he  had  not  made 

under  an  allegation,  that  at  the  time  out  his  case.     The  trial  court  granted 

when  the  indebtedness  to  himself  ac-  the  motion,  and  this  upon  appeal  was 

crued  the  capital  stock  was  not  fully  held  to  be  error,  the  question  being 

paid  in,  that  the  par  value  of  the  stock  whether  the  evidence  was  sufficient  to 

was  greatly   in  excess  of  the   value  of  make   out  sl  prima  facie  case   for  the 

the  property,  and   that   the   property  jury  and  testimony  having  been  intro- 

piven  in  exchange  for  the  stock  was  duced  sufficient  to  justify  a  submission 

intentionally  overvalued.     Goodrich  v.  of  the  question  to  the  jury. 

Dorman,   (C.    PI.   Gen.   T.)   14  N.    Y.  In  an  action  by  the  assignee  of  an 

Supp.  879.  insolvent  corporation  to  recover  from 

In  an  action  brought  against  a  stock-  its  stockholders  unpaid  stock  subscript 
holder  of  an  insolvent  corporation  tions,  where  the  allegations  of  the  corn- 
organized  under  the  General  Manu-  plaint  are  merely  that  no  part  of  the 
facturing  Act  of  New  York,  to  enforce  stock  owned  and  held  by  the  defend* 
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and  the  refunding  of  the  same  to  the  stockholders,  it  should  be 
alleged  that  a  part  of  the  capital  stock  of  the  corporation  was 
withdrawn.1 

d.  Plea  or  Answer  —  (i)  In  General.  —  The  plea  or  answer 
must,  in  all  cases,  contain  matter  relevant  to  the  issue,  and  by  its 
allegations  set  up  a  defense  to  the  case  presented  by  the  plaintiff.9 

ants  has  been  paid,  except  a  certain  swer  thai  before  the  plaintiff  obtained 

specified  sum,  evidence  that  the  cor-  his  judgment  the  capital  stock  of  the 

poration  had  accepted  as  full  payment  company  was  diminished,  where  the 

for  the  stock  property  that  was  greatly  other  allegations  of  the  answer  contro- 

overvalued  and  grossly  inadequate  in  vert  the  averments  of  the  complaint 

value  to  the  par  value  of  the  shares  is  as  to  the  amount  of  stock  owned  by 

not  admissible  in   the  absence  of  an  the  defendant,  because  the  defendant 

allegation  of  fraud.    Smith  v.  Prior,  58  has  a  right  to  take  the  position  that 

Minn.  247.  the  number  of  shares  which  may  be  the 

1.  Martin  v.  Fitch,  65  Ind.  216.  basis  of  his  responsibility  should  be 

2.  Randall  v,  Havemeyer,  49  N.  Y.  determined  in  part  by  the  reduction  of 
Super.  Ct.  520;  Moore  v.  St.  Paul  Ice  the  original  amount  of  the  capital. 
Co,,  59  Minn.  23.  And  see  generally  Randall  v.  Havemeyer,  49  N.  Y.  Super, 
articles  Answers  in  Code  Pleading,  Ct.  520. 

vol.    z,   p.   777;    Answers  in  Equity  Answer  Setting  Up  Estoppel  in  Pais. — 

Pleading,   vol.    1,    p.  863;    Pleas  at  In  Moore  v.  St.  Paul  Ice  Co.,  59  Minn. 

Law,   vol.    16,  p.   539;  and   Pleas  in  23,  which  was  a  proceeding  under  Gen. 

Equity,  vol.  16,  p.  585.  Stat.  Minn.  1878,  c.  76,  §  9,  to  seques- 

Non  Est  Factum.  —  Where  the  action  trate  the  corporate  assets  and  enforce 

is  for  an  unpaid  subscription,  an  alls-  the  personal  liability  of  the  stock hold- 

gation  that  the  defendant  was  a  sub-  ers,    the  answer    stated    that   one  of 

scriber  to  the  stock  must  be  met  with  a  the  claims  against  the  corporation  was 

clear  explicit  denial  thereof  by  means  made  by  creditors  themselves  indebted 

of  a  plea  of  non  est  factum,     Howard  v.  to  the  corporation  as  a  copartnership, 

Qlenn,  85  Ga.  238.     Compare  Thornton  and  that  one  of  the  partners,  who  was 

v.  Lane,  11  Ga.  489.  the  secretary  of  the  corporation,  had 

Nnl  Tie!  Beoord.  —  Where  the  declara-  purchased  from  it  all  its  assets  on  be- 

tion  sets  out  a  judgment  against  the  half  of  his  partners,  by  making  certain 

corporation  not  as  the  ground  of  re-  representations  to  the  directors  of  the 

covery,  but  merely  as  inducement  to  corporation  as  to  the  value  of  its  prop- 

the  action,  a  plea  of  nul  tiel  record  is  erty,  and  that  the  sale  would  not  have 

not  proper,  though  it  is  proper  when  it  been  made  but   for  such   re  pre  sen  ta- 

is  the  foundation  of  the  action,  either  lions,  and  that  thereby  the  copartner- 

where  there  is  no  record  or  where  there  ship  was  estopped  from  recovering  its 

is  a  variance  in  the  statement  of  it.  claims  from  the  stockholders.     It  was 

The  defendant  should,  if  he  pleads  nul  held  that  the  facts  stated  hardly  con- 

tiel  record,  conclude  to  the  court;  but  tained  a  single  element  of  equitable 

where  the  record  is  of  a  foreign  judg-  estoppel,  in  that  it  was  not  alleged  that 

rnent,  or  if  the  court  which  renders  the  the   representation    was    fraudulently 

judgment  is  not  a  court  of  record,  the  made,   or  was   not   made    innocently 

plea  should  conclude  not  with  a  verifi-  through  mistake  or  ignorance  and  in 

cation  of  ihe  record  to  the  court,  but  the  utmost  good  faith  and  without  neg- 

with    a    verification    to    the  country,  ligence;  neither  was  it  alleged  that  the 

Thornton   v.  Lane,   11   Ga.  459.     See  representation   was  not   strictly  true, 

article  Pleas  at  Law,  vol.  16,  p.  539.  nor  that  the  representation  was  made 

Diminution  of  Capital  Stock.  —  Where,  with  the  intention  that  the  directors, 

in  an  action   brought  by  a  judgment  should  act  upon  it. 

creditor  on  the  ground  that  the  capital  A  Plea  in  Abatement  is  wholly  inade- 

of  the  company  has  not  been  fully  paid  quate    as    a   means  of  asserting  the 

in,  the  complaint  alleges  that  the  de-  equitable  rights  of  other  creditors,  and 

fendant  was  the  owner  of  stock  to  a  liability  of  other  stockholders;  if  there 

specified  amount,  it  is  error  to  strike  are   such   rights  and   liabilities,   they 

out  as  irrelevant  allegations  of  the  an-  must  be  brought  forward  and  set  up 
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It  must  be  definite  and  certain  *  in  all  averments  that  are  material 
and  essential  to  the  right  of  defense,*  and  must  not  contain 
matters  of  evidence.3 

Adequate  Remedy  at  Lav.  —  Where  a  proceeding  is  brought  in  equity 
to  enforce  the  equitable  or  subscription  liability  of  a  stockholder, 
an  objection  that  the  creditor  has  an  adequate  remedy  at  law 
must  be  pleaded,  and  cannot  be  raised  at  a  later  stage  of  the  case.4 

by  some  appropriate  proceeding  in  ted  as  Parties.  —  In  cases  where  a  de- 
equity.  Glens  Falls  Nat.  Bank  v.  fense  thai  there  are  subscribers  to  the 
Cram  ion,  72  Fed.  Rep.  734.  capital  stock  who  have  not  been  sued 

Plea  of  Payment.  —  Incases  where  the  or   made  parties,  and   that   there  aie 

stockholder  is  liable  only  to  the  amount  many  subscribers  to  the  capital  stock 

of  his  unpaid  subscription  to  the  capital  who  have  not  received  certificates  and 

stock,  a  plea  averring  that  the  whole  not  fully  paid  up  their  subscriptions,  is 

amount  of  the  subscription  was  paid  permissible,  the  answer  should  set  out 

before  the    plaintiff's    debt   was  con-  the  names  and  residences  of  all   the 

tracted  is  good.    Strauss  v.  Heiss,  48  stockholders  who,  it  claims,  have  been 

Md.  292.  neglected.      Hard  man   v.   Cincinnati, 

A  plea  that  the  defendant  has,  since  etc.,   R.  Co.,   15  Cine.  L.  Bui.  164,9 

the  commencement  of  suit  against  him,  Ohio  Dec.  (Reprint)  578. 

paid  to  other  judgment  creditors  of  the  Duplicity. —  In  Illinois,  under  a  stat- 

corporation,  in  part  satisfaction  of  their  ute  which  creates  a  double  liability,  a 

judgments,  the  amount  of  his  statutory  plea  that  the  defendant  fully  paid  all 

liability,  is  bad,  and  this  is  so  even  if  the  capital  stock  subscribed  for  ty  him 

the  payment  were  made  in  order  to  before  the  indebtedness  accrued  to  the 

save  a  seizure  of  his  property  upon  an  plaintiff,  and  also  that  he  has  paid  to 

execution,  or  to  prevent  an  institution  the   creditors    an    amount  of    money 

of   new   suits  against   him.      Cole   v.  equal  to  the  amount  of  stock  held  by 

Butler,  43  Me.  401.  him,  does  not  set  up  two  grounds  of 

Attack  npon  Judgment.  —  A  plea  that  defense,  and  is  good.     Kipp  v.  Bell,  86 

the   judgment   rendered    against    the  111.  577. 

corporation    was   not   a  proceeding  to  2.  Kipp  v.  Bell,  86  III.  577. 
which  the  defendant  was  a  party,  and  Sufficiency  of  Affidavit  of  Defense.  —  In 
that  there  is  no  money  due  the  plain-  an  action  of  debt  to  charge  a  stock- 
tiff  on  account  of  such  judgment,  is  holder  in  a  banking  corporation   the 
bad.     Weber  v.  Fickey,  47  Md.  196.  court,  after  overruling  a  demurrer  to 

A  Plea  that  the  Corporation  Was  Never  the  declaration,  required  the  defend- 

Organised  and  that  no  by-laws  had  ever  ant  to  file  an  affidavit  of  defense  as  a 

been  adopted  is  bad.    Weber  v.  Fickey,  condition  of  leave  to  plead.     The  affi- 

47  Md.  196.  davit  submitted,   which  was  held  in- 

Plea  that  Defendant  Has  Transferred  sufficient  by  the  trial  court,  stated  in ter 
Stock.  —  An  answer  setting  out  that  the  alia  "  that  to  the  best  of  his  knowledge 
defendant  sold  and  transferred  his  and  belief  he  never  was  a  stockholder 
stock  in  the  corporation  some  years  be-  and  never  owned  stock  in  the  corn- 
fore  the  return  unsatisfied  of  the  plain-  pany."  On  review  it  was  held  that 
tiff's  execution,  and  that  since  the  said  this  amounted  to  a  positive  statement, 
sale  and  transfer  he  has  never  been  a  under  oath,  that  the  affiant  never  sub- 
stockholder  of  the  corporation,  need  scribed  for  or  purchased. stock  in  the 
not  state  the  way  in  which  the  defend-  company  himself,  and  that  so  far  as  he 
ant  disposed  of  the  stock,  nor  to  whom  knew  no  one  ever  did  so  for  him, 
he  transferred  it,  nor  who  became  the  thereby  stating  a  fact  specifically  which 
owner  of  record.  Dexter  v.  Edmands,  constituted  a  good  defense  to  the  ac- 
.89  Fed.  467.  tion,  and  that  it  was  error  to  refuse 

1.  Hardman  v.  Cincinnati,  etc.,  R.  leave    to    file    the    plea.      Alston    v. 

Co.,  15  Cine.  L.  Bui.  164,  9  Ohio  Dec.  Brownell,  4  111.  App.  17. 

(Reprint)  578;  Kipp  v.  Bell,  86  III.  577;  8.  Hardman  v.  Cincinnati,  etc.,  R. 

Lane  v.   Morris,  8  Ga.  468.     And  see  Co.,  15  Cine.  L.  Bul.  164,  9  Ohio  Dec. 

article  Definiteness  and  Certainty  in  (Reprint)  578. 

Pleadings,  vol.  6,  p.  246.  4.  Shickle    v.   Watts,   94    Mo.    410; 

Necessity  of  Naming  Stockholders  Omit-  Leucke  v.  Tredway,  45  Mo.  App.  507. 
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Denials.  —  All  the  material  allegations  of  the  plaintiff's  pleading 
should  be  denied,  otherwise  they  will  be  deemed  admitted  and 
no  evidence  thereof  required.1 

Plea  Containing  Admission*.  —  Where  the  only  issue  is  whether  the 
defendant  was  a  stockholder  and  subscriber,  any  plea  bearing  on 
that  issue  which  contains  admissions  by  the  defendant  may  be 
used  against  him.9 

See  also  article  Remedy  at  Law,  vol.  poration.  —  In  an  action  on  a  judgment 
18,  p.  108.  under  a  Massachusetts  statute,  in  which 
1.  McGowan  v.  McDonald,  in  Cal.  stockholders  were  summoned  as  stock- 
57;  Herbert  p.  Uhl,  (Supm.  Ct.  Gen.  holders  in  the  defendant  corporation, 
T.)  20  N.  Y.  Supp.  743.  the  writ  contained,  at  the  end  of  the 
Ownership  of  Stook  Admitted. —  In  Mc-  declaration,  a  recital  that  the  corpora. 
Gowan  v.  McDonald,  111  Cal.  57,  the  tion  had  failed  to  comply  with  the 
complaint  alleged  that  (he  defendant  laws  concerning  corporations,  whereby 
was  the  owner  of  certain  shares  of  stockholders  became  individually  lia- 
slock  of  the  corporation  at  particular  ble  for  corporate  debts.  An  answer 
times,  and  this  allegation  the  answer  was  filed  generally  denying  liability  to 
did  not  deny.  Under  Code  Civ.  Pro.  the  plaintiff  for  his  claim  against  the 
Cal.,  §  322,  regulating  the  individual  corporation.  There  was  no  evidence 
liability  of  stockholders  for  debts  con-  that  the  corporation  had  failed  to  com- 
tracted  by  the  corporation  during  the  ply  with  the  provisions  of  Rev.  Stat, 
period  in  which  they  owned  stock  of  Mass.,  c.  38,  §  22,  and  the  jury  were 
the  corporation,  the  allegation  of  instructed  that  in  order  to  warrant  a 
ownership  of  stock  is  a  material  one,  verdict  against  the  stockholders  they 
and  accordingly  the  failure  of  the  de-  must  be  satisfied  that  there  had  been 
fendant  to  deny  his  ownership  was  some  act  or  omission  by  the  corpora- 
held  an  admission  of  the  allegation,  lion  which  would  render  its  stockhold- 
therebv  rendering  it  unnecessary  for  ers  liable,  to  which  there  was  an  excep- 
the  plaintiff  to  prove  it.  tion  that  was  overruled  on  review;  the 
Admission  of  Allegation  as  to  Time.  —  court  remarked  that  in  the  absence  of 
In  a  case  where  the  complaint  distinctly  an  order  to  file  a  specific  statement  of 
alleges  that  the  defendant,  at  the  lime  the  grounds  on  which  the  stockholders 
when  the  corporate  debt  was  made  and  intended  to  deny  their  liability,  (he  an- 
contracted,  was  a  stockholder  of  (he  ewer  was  sufficient,  and  that  the  pro- 
corporation,  an  admission  by  the  de-  ceeding  was  not  within  the  Practice 
fendant  that  he  was  a  stockholder  of  Act,  Gen.  Stat.  Mass.,c.  129,  §§  17,  27. 
said  company,  and  denial  of  the  alle-  Taylor  v.  New  England  Coal  Min.  Co., 
gations  as  to  time,  is  an  admission  that  4  Allen  (Mass.)  577. 
the  defendant  was  a  stockholder  at  the  Denial  that  Defendant  Is  a  Stockholder, 
time  stated,  and  the  plaintiff  need  not  — An  averment  that  the  defendant  "  is 
prove  the  time  when  the  defendant  be-  not,  and  never  was,  a  stockholder,"  in 
came  a  stockholder.  Herbert  v.  Uhl,  a  corporation,  a  liability  for  whose 
(Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp.  debts  the  creditor  seeks  to  enforce,  is 
743.  unnecessary,  and  if  made  will  be  re- 
Denial  Raising  No  Issue. —  Where  the  garded  as  surplusage,  and  may  be 
complaint  alleged  that  the  defendants  stricken  out.  Schiffer  v.  Columbia  Col- 
were  liable  for  (he  balance  due  upon  lege,  87  Fed.  Rep.  166. 
certain  stock,  to  wit,  $90.50  upon  each  2.  Howard  v.  Glenn,  85  Ga.  238, 
and  every  share,  it  was  held  that  an  holding,  where  the  defendant  pleaded 
answer  which  denied  the  liability  of  that  he  had  never  subscribed  to  the 
the  defendants  for  that  or  any  other  National  Express  Transportation  Corn- 
sum  raised  no  issue,  and  that  a  find-  pany,  but  that  he  did  subscribe  to  the 
ing  of  the  jury  "  that  the  sum  of  $90.50  National  Express  Company,  and  it  was 
is  not,  nor  is  any  sum  due,"  was  a  con-  shown  that  these  companies  were  one 
elusion  of  law  and  not  (he  finding  of  a  and  (he  same  thing,  that  this  plea 
fact,  nor  was  any  fact  found  from  might  be  used  as  an  admission  against 
which  that  conclusion  could  be  drawn,  him,  because  the  issue  was  whether 
Ryan  v.  Jacques,  103  Cal.  280.  he  was  a  subscriber  and  stockholder  to 
Failure  to  Comply  with  Statutes  by  Cor-  the  former  company. 

750  Volume  XX. 


s»ferom«t       STOCK  AND  STOCKHOLDERS.       of  utility. 

(2)  Limitations  of  Liability.  —  Where  the  right  of  the  creditor 
to  recover  against  the  stockholder  for  corporate  debts  is  restricted 
by  statute  to  certain  kinds  of  debts,1  a  defense  that  the  debt  set 
out  in  the  complaint  is  not  of  that  nature,  or  that  the  action  is 
not  brought  within  the  time  limited  by  the  statute,  must  be 
specially  pleaded.* 

(3)  Payment  of  Corporate  Indebtedness.  —  Where  the  answer 
avers  payment  of  the  corporation  indebtedness,  it  is  unnecessary 
to  allege  the  medium  of  payment,3  or  the  names  of  the  persons 
to  whom  payments  were  made.4 

(4)  Solvency  of  Corporation.  — A  plea  or  answer  alleging  that 
the  corporation  was  not  insolvent  at  the  time  the  action  was 
brought,  and  that  it  had  property  and  assets  which  had  not  been 
exhausted,  should  specify  the  property.5 

(5)  Set-off  or  Counterclaim.  —  In  cases  where  a  defense  by  way 
of  set-off  or  counterclaim  is  permissible,6  the  pleading  must  state 

1.  Woodard  v.  Holland  Medicine  Co. t  Nevada.  —  Thompson  v.  Reno  Sav. 
(Buffalo  Super.  Ct.  Spec.  T.)  21  Civ.  Bank,  19  Nev.  103,  10  Am.  &  Eng. 
Pro.  (N.  Y.)  23.  Corp.  CaB.  203. 

2.  Woodard  v.  Holland  Medicine  New  York,  —  Garrison  v.  Howe,  17 
Co.,  (Buffalo  Super.  Ct.  Spec.  T.)  21  N.  Y.  458;  Mathez  v.  Neidig,  72  N.  Y. 
Civ.  Pro.  (N.  Y.)  23;  Guerney  v.  100;  Agate  v.  Sands,  73  N.  Y.  620; 
Moore,  131  Mo.  650.  Wheeler  v.  Millar,  90  N.  Y.  353;  Rich- 

8.  Ennis  v.  Hogan,  47  Mo.  513.  ards  v.  Crocker,  (N.  Y.  City  Ct.  Spec. 

4.  Kipp  v.  Bell,  86  111.  577.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  73;  Chris- 

6.  Lane  v.  Morris,  8  Ga.  468.  lensen  v,  Colby,  43  Hun  (N.  Y.)  362; 

6.  Pormissibility  of  Defense.  —  As  to  Tallmadge  v.  Fishkill  Iron  Co.,  4  Barb, 

when  a  defense  by  way  of  set-off  and  (N.   Y.)  382;    Briggs  v.   Penniman,  8 

counterclaim  is  permissible  in  proceed-  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454;  U. 

ings  to  enforce  an  additional  or  statu-  S.  Trust  Co.  v.  U.  S.  Fire  Ins.  Co.,  18 

tory  liability  for  a  corporate  debt,  see  N.  Y.  199;  Lawrence  v.  Nelson,  21  N. 

Am.   and  Eng.  Encyc.   of  Law,   title  Y.  158;  Clapp  v.  Wright,  21  Hun  (N. 

Set-off,   Recoupment,  and  Counterclaim,  Y.)  240;    Briggs  v.  Cornwall,  9  Daly 

and  the  following  cases:  (N.  Y.)436;  Osgood  v.  Ogden,4Keyes 

Alabama,  —  Goodwin  v.  McGehee,  15  (N.  Y.)  70;  Bulkley  v.   Whitcomb,  49 

Ala.  232.  Hun  (N.  Y.)  290. 

Georgia,  —  Belcher    v.     Willcox,    40        Ohio,  —  Hardman  v.  Cincinnati,  etc., 

Ga.  391;  Boyd  v.  Hall,  56  Ga.  563.  R.  Co.,  15  Cine.   L.   Bui.  164,  9  Ohio 

Illinois.  —  Thompson  v.  Meisser,  108  Dec.  (Reprint)  578. 
HI*  359:  Buchanan  v.  Meisser,  105  111.        Pennsylvania.  —  Hillier  v.  Allegheny 

638:    Thebus  v.  Smiley,  no  111.  316;  County  Mut.  Ins.  Co.,  2  Pa,  St.  470,  45 

Quick  v.  Lemon,  105  III.  578,  1  Am.  &  Am.  Dec.  656;  Long  v.  Penn  Ins.  Co., 

Eng.  Corp.  Cas.  620;  Gauch  v.  Har-  6  Pa.  St.  421. 
rison,  12  111.  App.  457.  Texas.  —  Mathis  v.  P  rid  ham,  1  Tex. 

Iowa, — Singer  v.  Given,    61    Iowa  Civ.  App.  58. 
93,  1  Am.  &  Eng.  Corp.  Cas.  87;  Boul-         Virginia,  —  Hardy  v.  Norfolk  Mfg. 

ton  Carbon  Co.  v.  Mills,  78  Iowa  460;  Co.,  80  Va.  404. 

Tama  Water-Power  Co.  v.  Hopkins,  79         United  States,  —  Welles  v.  Stout,  38 

Iowa   653;     Peters    v.    Ft.     Madison  Fed.  Rep.   807;  Terry  v.   Cape   Fear 

Constr.  Co.,  72  Iowa  405.  Bank,  20  Fed.   Rep.   777;    Witters  v. 

Maryland.  —  Weber    v.    Fickey,   47  Sowles,    32    Fed.    Rep.    130;     Hobart 

Md.  196;    Emmert  v.   Smith,  40  Md.  v.    Gould,    8   Fed.    Rep.    57:    Scovill 

123;  Matthews  v.  Albert,  24  Md.  527.  v.  Thayer,    105  U.  S.  152;  Sawyer  v. 

Missouri.  —  J er man   v.    Benton,    79  Hoag,  17  Wall.  (U.S.)  610;  Sanger  v. 

Mo.  148;  Shickle  v.  Watts,  94  Mo.  410,  Upton,  91  U.  S.  56;  Scammon  v.  Kim- 

21  Am.  &  Eng.  Corp.  Cas.  561;  Guer-  ball,  92  U.  S.  362;  Morgan  County  v. 

ney  v.  Moore,  131  Mo.  650.  Allen,  103  U.  S.498;  Bissit  v.  Kentucky 
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demands  existing  in  favor  of  the  defendant  against  the  plaintiff, 
for  which  a  recovery  might  be  had,  and  not  matter  in  bar  of  the 
plaintiff's  right  of  action.1 

(6)  Discharge  of  Plaintiff's  Liability  to  Corporation.  —  Where 
the  answer  avers  that  the  plaintiff  is  himself  an  owner  and  holder 
of  stock  in  the  corporation,  it  need  not  allege  that  he  has  not  dis- 
charged his  own  liability.2 

(7)  Averment  that  Incorporation  Was  Perfected.  —  In  cases 
where  the  complaint  charges  a  partnership  liability  because  of 
defective  incorporation,  the  stockholder  may  deny  that  the  com- 
pany was  unincorporated,  and  aver  an  incorporation.8 

e.  Replication  or  Reply.  —  In  jurisdictions  requiring  replies 
when  the  answer  contains  new  matter  constituting  an  affirmative 
defense,  a  reply  is  necessary  where  the  answer  alleges  facts  in 
avoidance  of  the  supposed  liability;  otherwise  the  facts  consti- 
tuting a  defense  will  stand  admitted,  and  a  judgment  in  favor  of 
the  defendant  will  follow  as  a  matter  of  course.* 

River   Nav.   Co.,    15   Fed.    Rep.   363;  (C.   PI.  Spec.  T)  14  Abb.  Pr.  (N.  V.) 

Man vi lie  v.  Karst,  16  Fed.  Rep.  173.  379. 

England.  —  In  re  Government  Secur-  2.  Milford  Sav.  Bank  v.  Joslyn,   59 

ity  F.  Ins.   Co.,  14  Ch.   D.  634;  In  re  Kan.  778. 

Pa  rag  u  ass  u  Steam  Tram  road  Co.,  L.  3.  Kaiser  v.  Lawrence  Sav.  Bank,  56 

R.  8  Ch    254;  In  re  Overend,  L.  R.  1  Iowa  104,  in  which  case  it  was  held 

Ch.  529;  In  re  General  Works  Co.,  12  that  an  averment  of  incorporation  is 

Ch.    D.    755;    In    re    Breech-Loading  not  supported  by  evidence  that  certain 

Armory  Co.,   L.   R.   5  Eq.  214;  In  re  persons  attempted   to   become   in  cor- 

Scran  ton  Iron,  etc.,  Co.,  L.  R.  19  Eq.  porated,  and  did  business  under  the 

449;  In  re  Whitehouse,  9  Ch.  D.  595;  supposition  that  they  were  duly  incor- 

Garnet,  etc.,  Gold  Min.  Co.  v.  Sutton,  porated. 

3  B.  &  S.  321,  113  E.  C.  L.  321.  4.  Ennis    v.    Hogan,  47    Mo.    513. 

Canada.  —  Maritime  Bank  v.  Troop  And  see  articie  Replications  and  Re- 

16  Can.  Sup.  Ct.  456,  31  Am.  &  Eng.  plies,  vol.  18,  p.  639. 

Corp.  Cas.  410.  Answer  Requiring  Reply. —  Where  the 

1.  Wait  v.  Ferguson,  (C.   PI.  Spec,  alleged    indebtedness  was  originally 

T.)  14  Abb.  Pr.  (N.  Y.)  379.     And  see  contracted  by  a  private  corporation,  in 

article  Set-off,   Counterclaim,   and  which  the  defendants  held  stock,  and 

Recoupment,  vol.  19,  p.  715.  were  on  that  ground  sought  to  be  held 

Indebtedness  of  Plaintiff  to  Corporation,  to  a  personal  liability,  the  corporation 
—  In  Wait  v.  Ferguson,  (C.  PI.  Spec,  having  become  insolvent  and  been  dis- 
T.)  14  Abb.  P[.  (N.  Y.)  379,  the  allega-  solved,  the  answer  admitted  the  al- 
tions  of  a  set-off  or  counterclaim  were  leged  insolvency  and  dissolution  and 
that  the  creditor  suing  was  the  owner  the  defendants'  relation  to  the  corpora- 
of  capital  stock  for  which  he  sub-  tion  as  stockholders,  and  then  alleged 
scribed,  that  no  part  of  his  subscrip-  that  their  stock  was  paid  in  full  and 
tion  had  been  paid,  and  that  he  was  that  the  defendants  had  in  addition 
indebted  to  the  company;  it  was  held  paid  corporate  debts  to  an  amount 
that  these  facts  should  be  pleaded  in  exceeding  the  total  amount  of  their 
bar  of  a  recovery  by  the  plaintiff,  and  stock,  thereby  plainly  setting  up  a  con- 
not  as  a  set-off  or  counterclaim.  fession  and  avoidance.     The  plaintiffs 

Where  Some  of  the  Facts  Alleged  Con-  failed  to  reply  thereto,  upon  which  the 

■titute  a  Good  Defense  to  the  action,  but  defendants    had    judgment    on  their 

the  entire  defense  is  stated  as  a  coun-  answer  for  want  of  a  reply.     Ennis  v. 

terclaim  or  set-off,  a  demurrer  is  im-  Hogan,  47  Mo.  513. 

proper,  though  the  immaterial  or  irrel-  Where  the  Answer  Alleges  that  the 

evant  matter  may  be  stricken  out  on  Plaintiff  Is  a  Stockholder,  there  should 

motion  therefor.     Wait  v.  Ferguson,  be  a  reply  to  the  effect  that  the  plain* 
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/.  Demurrers  and  Other  Objections.  —  Where  the  bill, 

declaration,  or  complaint  in  proceedings  to  enforce  an  additional 
or  statutory  liability  of  a  stockholder  is  defective  on  its  face 
because  it  fails  to  allege  all  the  facts  wfiich  show  that  the  stock- 
holder's liability  exists,  the  defect  may  be  taken  advantage  of 
by  demurrer;1  and  the  demurrer  should  be  special  in  those 
states  that  observe  the  distinction  between  special  and  general 
demurrers.* 

Where  the  Liability  of  Stockholders  la  Eortricted  to  debts  of  a  particular 
class,  an  objection  that  the  complaint  is  defective  in  showing  that 
the  debts  come  within  such  class  must  be  raised  by  demurrer, 
because  it  is  a  matter  of  substance  going  to  the  very  foundation 
of  the  action.3 

Sufficiency  of  Demurrer.  —  Where  a  demurrer  goes  to  the  whole 
pleading  and  specifies  the  objections  thereto,  they  must  be  well 
taken  as  to  every  feature  of  the  pleading,  or  the  demurrer  will 
be  overruled.4 

tiff  has  discharged  his  liability.     Mil-  appear  on  the  face  of  the  bill  that  the 

ford  Sav.  Bank  v.  Joslyn,  59  Kan.  778.  claim  was  barred.     Warren  v.  Provi- 

1.  Tabor  v.  Goss,  etc.,  Mfg.  Co.,  11  denceTool  Co.,  19  R.  I.  360.     And  see 

Colo.  419;  Warren  v.  Providence  Tool  article  Limitations,  vol.  13,  p.  176. 

Co.,  19  R.  I.360;  Hagmayerv.  Farley,  2.  Ryan  v.  Jacques,  103  Cal.  280. 

23  N.  Y.  App.   Div.  426.     See  article  8.  Boutwell  v.  Townsend,  37  Barb. 

Demurrers    (at    Common    Law    and  (N.  Y.)  205. 

under  the  Codes),  vol.  6,  p.  292.  Demumr  Most  Go  to  Bight  of  Action. 

Defect  Not  Apparent.  —  Where  stock-  —  In  a  case  where  a  bill,  to  enforce 
holders  are  not  liable  if  I  he  whole  of  the  liability  of  stockholders  for  a  cor- 
the  capital  stock  has  not  been  sub-  porate  debt,  averred  a  joint  and  several 
scribed,  and  such  is  the  fact,  it  is  liability  for  the  debts  of  the  corpora- 
matter  of  defense  which  must  be  tion  under  the  corporation's  char- 
pleaded,  and  is  not. available  on  de-  ter,  because  of  a  neglect  to  file  certain 
muirer  unless  it  appears  in  the  com-  statements  as  prescribed  by  statute, 
plaint  itself  that  the  whole  amount  has  a  demurrer  on  the  ground  that  by 
not  been  subscribed.  Tabor  v.  Goss,  amendments  to  such  statute  the  stock- 
etc,  Mfg.  Co.,  n  Colo.  419.  holders'    liability    was    limited,    was 

Laches  of  Plaintiff.  —  A  demurrer  to  overruled  because  it  did  not  go  to  the 

a  bill  to  enforce  a  stockholder's  liabil-  right  of  the  complainants  to  maintain 

ity,  on  the   ground    that   the  creditor  their  bill.     Warren  v.  Providence  Tool 

has  been  guilty  of  laches,  will  not  be  Co.,  19  R.  I.  360. 

sustained     unless    the    bill  discloses  Statutory   Provisions   Beetricting   the 

facts  showing  that  it  would  be  inequi-  Liability  of  a  stockholder  cannot   be 

table  to  decree  relief  to  the  plaintiff,  taken   advantage  of   upon   demurrer, 

When  the  bill  does  not  disclose  laches  but  objection  must  be  taken  by  answer 

the  defense  may  be  raised  by  answer,  unless  facts  clearly  appear  upon  the 

Warren  p.  Providence  Tool  Co.,  19  R.  face  of  the  complaint  which  bring  the 

I.  360.  claim  within  them.    Hagmayerc  Far- 

Statute  of  Limitations.  —  Where,  to  a  ley,  23  N.  Y.  App.  Div.  426. 

bill  to  enforce  a  stockholder's  liability  Question  as  to  Extent  of  Liability. —  A 

for  a  judgment  debt  of  a  corporation,  demurrer  is  not  a   proper  method   of 

the  stockholder,  under  a  statute  per-  taking  advantage  of  a  defense  which 

mitting  him  in  such  case  to  use  any  goes  merely  to  the  extent  of  the  defend- 

defense  available  to  the  corporation,  ant's  liability  as  a  stockholder.  Warren 

demurs  on  the  ground  that  the  cred-  v.  Providence  Tool  Co.,  19  R.  I.  360. 

itor's    right    of  action    on    his    claim  4.  Lea  v.  Iron  Belt  Mercantile  Co., 

was  barred  by  a  statute  of  limitations  119  Ala.  271.     In  this  case  the  purpose 

at   the    time    the   action  was  brought  of  a  creditor's  bill  was  not  only  to  sub- 

against  the  corporation,  it  must  clearly  ject  the  unpaid  subscription  of  a  stock- 
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A  Motion  to  Make  More  Definite  and  Certain  is  proper  where  the  material 
allegations  of  the  complaint  are  not  sufficiently  specific,  such  a 
defect  not  being  demurrable.1 

A  Bill  of  PartieuUrB  may* in  some  jurisdictions,  be  demanded  in 
cases  where  the  stockholders'  liability  is  restricted  to  debts  con- 
tracted at,  or  to  suits  brought  within,  a  particular  time,  and  the 
complaint  fails  to  show  these  facts.9 

g.  Amendments.  —  Where  the  complaint  does  not  allege 
sufficient  facts  to  maintain  the  action,  it  may  be  amended.* 

A.  Appointment  of  Receiver.  —  In  some  states  it  seems  that 
where  the  statutory  liability  of  the  stockholders  is  a  trust  fund 
inuring  to  the  equal  benefit  of  all  the  corporate  creditors,  and 
this  fund  is  made  up  from  different  amounts  of  money  to  be  col* 
lected  from  many  different  stockholders,  and  to  be  distributed 
among  many  creditors,  and  no  one  creditor  is  more  interested  in 
the  collection  than  another,  a  receiver  may  be  appointed  to  collect 
and  distribute  the  fund  under  the  order  of  the  court  for  the  equal 
benefit  of  all  the  creditors.4 

i.  Judgment  or  Decree  — (i)  In  General.  —  Where  the  pro* 
ceeding  is  in  the  nature  of  a  creditors'  bill  to  subject  the  unpaid 
subscriptions  of  stockholders  of  the  corporation  to  the  pay- 
ment of  its  creditors  generally,  the  judgment  or  decree  must, 
in  general,  conform  to  the  relief  which  is  contemplated  or  asked 
by  the  bill.* 

holder,  but  also  to  obtain  an  equitable  And  see  article  Bills  op  Particulars, 

attachment    to    be   levied   on   certain  vol.  3,  p.  517. 

property  on  which  the  stockholder  had  3.  Van  Wickle   t>.   Baron,   5   N.   Y, 

a  lien,  and  to  subject  by  garnishment  App.    Div.    130.     And    see  generally 

a  sum  due  from  the  corporation  to  the  article  Amendments,  vol.  1,  p.  458. 

stockholder  on   certain  bonds  owned  Introducing  New  Cans©  of  Aotion. — 

by  him.     A  demurrer  to  the  whole  bill  Where  the  matter  of  a  proposed  amend- 

was  overruled  because  the  objections  ment  radically   changes   Its  cause  of 

specified  related  only  to  that  feature  action  from  the  one  alleged  in  the  com- 

of  the  bill  which  sought  to  subject  the  plaint,  a  disallowance  of  the  amend- 

stockholder's  unpaid  subscription,  and  ment  is  no  abuse  of  the  court's  dis- 

were  not  well  taken  as  to   the  other  cretion.     Smith  v.  Prior,  58  Minn.  247. 

claims  to  relief.  After  the  Repeal  of  a  Statute  and  the 

X.  Flour  City  Nat.  Bank  v.  WechseK  enactment  of  another  essentially  differ- 

berg,   45   Fed.   Rep.   547;  Boutwell  v.  ent  and  requiring  different  facts  to  be 

Townsend,  37  Barb.  (N.  Y.)  205.     And  proved  to  make  it  effectual,  an  amend- 

see    article    Definiteness    and    Cer-  ment  changing  the  declaration  so  that 

taint*  in  Pleadings,  vol.  6,  p.  246.  the  action  shall  conform  10  the  new 

Failure  to  State  Extent  of  Indebtedness,  statute  instead  of  the  old   cannot  be 

—  Where  the  stockholder  is  by  statute  allowed.     Milliken  v%  Whitehouse,  49 

liable  to  the  amount  of  his  stock  only,  Me.  527. 

and  the  complaint  does  not  show  the  4.  Zieverink  v.  Kemper,  50  Ohio  St. 

amount  of  stock  held,  the  indebtedness  208;  Adler  v.  Milwaukee  Patent  Brick 

and  uncertainty  can  be  taken  advan-  Mfg.  Co.,  13  Wis.  57.     See  article  Re- 

tageof  only  by  way  of  motion,  and  are  ceivers,  vol.  17,  p.  675. 

not  grounds  for  demurrer  or  a  motion  5.  Vick  v.  Lane,  56  Miss.  681. 

to  dismiss  at  the  trial.      Rowell    v.  Amendment  of  BUI  to  Enforce  Statutory 

Janvrin,  151  N.  Y.  60.  Liability.  —  Where  a  bill  is  filed  by  a 

2.  Weber    v.   Fickey,   47    Md.    196;  judgment  creditor  on  behalf  of  himself 

Peterson    v,    Tilden,    44    Mich.    168.  and  all  other  creditors,  with  the  object 
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(2)  Amount  of  Judgment.  —  Where  the  liability  is  an  individual 
one  for  all  debts  of  the  corporation,  the  judgment  may  he  for  the 
full  amount  of  the  creditor's  claim;1  and  where  the  action  is 
brought  in  behalf  of  all  the  creditors,  and  is  in  the  nature  of  $m 
insolvency  proceeding,  a  judgment  may  be  rendered  against  a 
stockholder  for  the  aggregate  amount  of  all  claims,  provided  such 
amount  does  not  exceed  the  amount  due  for  unpaid  subscriptions, 
notwithstanding  the  fact  that  he  has  not  received  notice  of  all 
claims  that  are  filed.8 

(3)  Apportionment  of  Indebtedness.  — >  The  decree  may  in  proper 
cases  be  so  moulded  as  to  make  the  proper  apportionment  among 
those  who  are  bound  to  pay  it,3 

of    subjecting    10    the    complainant's  ceeding  the  whole,  as  is  needed  to  pay 

judgment    assets  of    the  corporation  the  creditors  in  full,  together  with  the 

which  cannot  be  reached  by  law,  such  expenses  of  the  settlement,  and  it  is 

as  unpaid  subscriptions,  and  the  bill  is  unnecessary  to  show  specially  in  the 

amended  with  the  intention  of  en  fore-  complaint  what  amount  is  needed  for 

ing  the  statutory  liability  of  the  stock-  this    purpose.    Johnston   v.   Allis,   71 

holders,  it  does  not  seem  improper  that  Com.  207. 

a  decree  should   provide   for  the  ad-  In  an  Action  to  Enforce  a  Statutory 

diiional    and    complete  relief  prayed  Double  Liability  of  stockholders,  judg- 

against  the  stockholders  in  respect  of  ment    may    be   entered  against  each 

their  statutory  liability.     Richmond  v.  stockholder  for  the  full  amount  of  his 

Irons,  121  U.  S.  27.  statutory  double  liability,  although  the 

1.  Overmyerz/.  Cannon,  82  Ind.  457;  amounts  for  which  judgment  is  so  en- 
Bagley  v.  Beecher,  35  Mich.  108;  tered  aggregate  two  or  three  times  the 
Erickson  v.  Nesmiih,  46  N.  H.  371;  amount  of  the  corporate  indebtedness. 
Lloyd  v.  Preston,  146  U.  S,  630.  Harper  v.  Carroll,  66  Minn.  487. 

Judgment  Against  Solvent  Stockholders  8.  Overmyer  v.  Cannon,  82  Ind.  457; 

Within    Jurisdiction. —  On    a    bill    to  Clarke  v.  Cold  Spring  Opera  House 

charge     stockholders     personally    on  Co.,  58  Minn.  16;  Perkins  v.  Sanders, 

their  individual  liability  for  corporate  56  Miss.  733;  Thompson  v,  Reno  Sav. 

debts,   a  decree  should   be   made  in  Bank,  19  Nev.  242;  Cushman  v.  Shep- 

favor  of  the  plaintiff  against  those  de-  ard,  4  Barb.  (N.  Y.)  113;  Wopd  v,  Pun> 

fendants  within  the   jurisdiction  who  mer,  3  Mason  (U.  S.)  308. 

are  found  to  be  solvent,  if  it  can   be  The  Decree  Should  First  Require  the 

done  without  injustice  to  those  who  Payment  of  All  Unpaid  Instalments  of 

are  not  parties,  for  the  whole  amount  stock  which  are  collectible,  and  then 

of  the  plaintiff's  debt  and  costs,  to  be  duly  apportion  the  residue  among  the 

apportioned    between    them   pro   rata  parties  liable  according  to  the  princi- 

according  to  the  amount  of  stock  that  pies  of  equity,  whose  appropriate  office 

each  owned,  each  paying  such  proper-  it  is  to  settle  all  the  rights  and  liapili- 

tlon  pf  the  whole  debt  as   his  stock  ties  of  the  respective  parties  in  one 

bears  to  the   whole  amount  of  stock  suit,  and  to  provide  for  the  apportion- 

owned    by    the  solvent  stockholders,  ment  of  the  burden  among  the  several 

Erickson  v.  Nesmiih,  46  N.  H.  371,  parties  liable,  and  to  enforce  contribu- 

Judgment    Including    Interest*  —  The  tion  upon  equitable  principles  in  one 

decree  should   be   for   the   aggregate  suit  so  as  to  save  the  necessity  of  sep- 

amount  of  the  judgments  owned   by  arate  suits  for  contribution,  and  to  pre- 

the  complainant,  with  interest.     Lloyd  vent    a    useless    circuity    of    actions. 

v.  Preston,  146  U.  S.  630.  Cushman  v.  Shepard,  4  Barb.  (N.  Y.) 

2.  Spooner  v.  Bay  St.  Louis  Syndi-  113. 

cate  47  Minn.  464.  Where  the  Liability  Is  Proportionate, 

Failure  to  Allege  Aggregate  Amount  of  the    decree  against   the   stockholders 

Claims.  —  Where  the  action  is  brought  should  be  for  their  contributory  share 

to  recover  the  whole  amount  of   the  of  the  debts  in   the  proportion  which 

defendant's   unpaid   subscription,  the  the  stock  held  by  them  bears  to   the 

judgment  may  be  for  so  much,  not  ex-  whole  capital  stock.     Erickson  v.  Nes* 
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Necessity  to  Take  Account.  —  It  is  improper  to  make  a  decree  for  an 
assessment  of  the  amount  due  by  each  stockholder  before  an 
account  is  taken  of  the  amount  of  debt,  assets,  and  unpaid 
capital.1 

Decree  Against  Stockholders  Served.  —  It  is  not  proper  to  give  judg- 
ment assessing  the  whole  indebtedness  of  the  corporation  upon 
the  stockholders  who  are  served  with  process,  unless  it  appears 
that  those  defendants  who  are  not  served  with  process  could  not 
have  been  so  served ;  and"  a  finding  by  the  court  that  the  defend- 
ants not  served  are  nonresident  is  not  conclusive  of  the  fact  that 
they  could  not  have  been  served  with  process  in  the  action.* 

(4)  Joint  Judgments.  —  Where,  in  a  joint  action  by  creditors  to 
recover  the  amount    due  from  each  of  the  stockholders,  such 

milh,  46  N.  H.  371  Wood  v.  Dummer,  Making  Good  Deficiency.  —  Where  the 

3  Mason  (U.  S.)  308.  suit  is  in  the  nature  of  a  bill  in  equity 

Money  Paid  under  Deoree  a  Trust  Fund,  by  a  judgment  creditor  of  the  corpora- 
—  The  decree  may  direct  that  the  tion,  against  two  or  more  stockholders 
money  shall  be  paid  as  a  trust  fund  to  charge  them  in  respect  to  their 
for  the  benefit  of  the  creditors,  to  liability  for  what  is  unpaid  on  their 
be  distributed  proportionately  among  shares,  in  so  far  as  it  is  necessary  so 
them,  that  the  amounts  respectively  to  do  in  order  to  satisfy  the  plaintiff's 
received  shall  be  credited  upon  the  in-  judgment,  a  judgment  is  proper  which 
debtedness  of  the  corporation  to  each  ascertains  the  amount  due,  and  appor- 
creditor,  and  that  the  liability  of  the  tions  it  between  the  defendants  in  pro- 
corporation  shall  be  discharged  to  the  portion  to  their  respective  holdings, 
amount  which  each  creditor  shall  re-  and  provides  that  if  satisfaction  can- 
ceive.  Thompson  v.  Reno  Sav.  Bank,  not  be  had  against  some  of  them  the 
19  Nev.  242.  others  shall   make  up  the  deficiency. 

Motion  to  Enforce  Contribution.  —  The  **  This  is  in  accordance  with  the  prin- 
decree  in  a  proceeding  in  the  nature  ciple  on  which  courts  of  equity  pro- 
of a  creditor's  bill  to  enforce  the  ceed  in  such  cases;  the  shareholders 
stockholders'  liability  for  a  corporate  are  assessed  ratably  to  make  up  the 
indebtedness  may  provide  for  an  ap-  sum  required  to  be  raised,  but  with 
plication  by  the  stockholders  to  en-  the  proviso  that  the  shareholders  who 
force  contribution  among  themselves,  are  solvent  must  to  the  extent  of  their 
Masters  v.  Rossie  Lead  Min.  Co.,  2  liability  make  up  the  deficiencies 
Sandf.  Ch.  (N.  Y.)  301.  caused  by  the  failure  of  the  insolvents 

1.  Perkins  v.  Sanders,  56  Miss.  733;  to  respond."     Leucke  v.  Tredway,  45 

Leucke  v.  Tredway,  45  Mo.  App.  507;  Mo.  App.  507. 

Bonewitz  v.  Van  Wert  County  Bank,  S.  Bonewitz    v.   Van    Wert  County 

41  Ohio  St.  78;  Bell's  Appeal,  115  Pa.  Bank,  41  Ohio  St.  78. 

St.  88.  In  Minnesota,  under  Gen.  Stat.  1878, 

Ascertainment  of  Amount  of  Indebted-  c.  76,  all  the  stockholders  ought  to  be 


1.  —  Where  a  creditors'  bill  is  brought  in,  or  some  reason  be  shown 
brought  in  behalf  of  all  the  creditors  for  not  bringing  them  in,  and  it  has 
and  against  all  the  stockholders  to  en-  been  held  that  where  the  stockholders 
force  the  personal  liability  of  all  the  are  liable  to  pay  the  debts  to  an 
stockholders  for  all  the  debts  of  the  amount  equal  to  the  amount  of  their 
company,  the  court  should  ascertain  stock,  and  the  court  finds  each  defend- 
the  whole  amount  of  the  indebtedness  ant  stockholder  liable  not  for  the  full 
of  the  company,  and  decree  that  all  of  par  value  of  his  stock,  but  for  the  Dro- 
it shall  be  paid,  even  if  it  can  be  portion  of  the  plaintiff's  debt  which 
collected  from  only  one  of  the  slock-  the  par  value  of  his  stock  bears  to  the 
holders;  but  in  settling  the  equities  par  value  of  the  outstanding  stock,  the 
between  the  stockholders  each  should  plaintiff  should  not  be  permitted,  by 
be  decreed  to  contribute  in  proportion  leaving  out  some  of  the  stockholders,  to 
to  the  amount  of  his  stock.  Perkins  charge  those  brought  in  any  more 
v.  Sanders,  56  Miss.  733.  than  he  could  have  charged  them  had 
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amount  equals  or  exceeds  the  creditors*  demands,  a  joint  judg- 
ment should  be  rendered,  especially  where  no  objection  on 
account  of  misjoinder  of  parties  is  made,1  yet  in  some  states  judg- 
ment may  be  rendered  against  part  only  of  the  defendants  where 
more  than  one  stockholder  is  sued.2 

j.  Costs.  —  A  decree  in  a  proceeding  in  the  nature  of  a  judg- 
ment creditor's  bill,  to  enforce  the  liability  of  stockholders  for 
a  corporate  indebtedness,  may  provide  for  the  costs  of  the 
proceeding.3 

he  brought  in  all  of  them.     Clarke  v.  others  whom  he  cannot  prove  to  have 

Cold    Spring    Opera    House    Co.,    58  been  so.     McHose  v.  Wheeler,  45  Pa. 

Minn.  16.  St.  32. 

1.  White  v.  Blum,  4  Neb.  555,  hold-  Nominal  and  Equitable  Owners. — 
ing  that  no  injustice  would  be  done  to  Under  statutes  providing  that  the 
the  stockholder,  for  whatever  amount  term  "stockholders"  shall  apply  not 
he  mighl  be  compelled  to  pay  in  satis-  only  to  such  persons  as  appear  by  the 
faction  of  such  judgment  would  be  a  books  of  the  corporation  to  be  such, 
credit  in  his  favor  to  be  allowed  in  his  but  to  any  equitable  owner  of  stock 
subsequent  settlement  with  the  com-  although  the  stock  appears  on  the 
pany.  The  court  said:  "Doubtless,  books  in  the  name  of  another,  a  decree 
if  the  amount  due  from  any  one  of  the  on  a  bill  filed  by  judgment  creditors  of 
defendants  to  the  company  were  less  a  corporation  to  com  pel  stockholders  to 
than  the  judgment  rendered,  it  would,  pay  their  respective  unpaid  subscrip- 
as  to  such  stockholder,  be  erroneous,  tions  to  its  capital  stock  in  order  that 
It  has  frequently  been  held,  under  the  same  may  be  applied  to  the  pay- 
statutes  which  declare  that  the  stock-  ment  of  the  complainant's  judgments, 
holders  shall  be  individually  liable  for  should  be  against  both  the  nominal 
the  debts  of  the  corporation,  without  and  the  equitable  owner  of  stock, 
any  restriction  as  to  the  extent  of  such  Lloyd  v.  Preston,  146  U.  S.  630. 
liability,  that  they  could  be  treated  as  3.  Masters  v.  Rossie  Lead  Min.  Co., 
partners  to  all  intents  and  purposes;  "  2  Sandf.  Ch.  (N.  Y.)  301.  See  article 
and  the  court  went  on  to  say  that  the  Costs,  vol.  5,  p.  100. 

same  wholesome  rule  should  be  ap-  Expenses  of  Beeeiver.  —  The  ordinary 
plied  in  the  enforcement  of  the  remedy  costs,  only  in  the  action  are  taxable 
given  by  Rev.  Stat.  Neb.,  §  112,  c.  25,  against  the  stockholders,  and  costs 
where  the  claim  of  the  creditor  does  that  are  not  necessary  to  the  enforce- 
not  exceed  the  amount  due  from  any  ment  of  the  liability  of  the  stockhold- 
one  of  the  defendants  on  his  capital  ers  should  not  be  charged  against 
stock.  Citing  Mokel urn ne  Hill  Canal,  them.  The  stockholders  should  not  be 
etc.,  Co.  v.  Woodbury,  14  Cal.  265;  required  to  contribute  to  a  fund  for 
Davidson  v.  Rankin.  34  Cal.  503.  the  payment  of  the  expenses  of  a  re- 

2.  Porter  v.  Kepler,  14  Ohio  128,  ceiver  appointed  under  a  bill  in  equity 
holding  that  the  common-law  rule  in  filed  by  a  judgment  creditor  of  an 
this  regard  has  been  changed  by  insolvent  national  bank,  which  seeks 
reason  of  the  Ohio  statute  of  1816,  §  14  to  subject  its  equitable  assets  to  the 
(Swan's  Stat.  136;  Bates's  Annot.  payment  of  creditors,  and  is  afterwards 
Stat.,  §§  3281-5),  providing  that  in  suits  converted  into  a  bill  for  the  additional 
against  the  stockholders  of  unauthor-  purpose  of  enforcing  the  statutory 
ized  banks,  if  all  the  stockholders  sued  liability  of  the  stockholders.  Rich- 
are  noi   found   liable,  judgment  shall  mond  v.  Irons,  121  U.  S.  27. 

be  rendered  against  such  as  are.  Necessary  Disbursements  —  New  York. 

In  Pennsylvania  it  is  expressly  pro-  —  Under  N.  Y.  Code  Civ.  Pro..  §  1795, 

vided  by  statute  that  judgment  may  the  moneys  for  which  the  stockholders 

be  recovered  against  any  one  or  more  are  liable  must  be  paid  into  court,  that 

of    the    stockholders    claimed    to    be  is,   unless  otherwise   directed,    to  the 

liable,  and   therefore  a  plaintiff  may  county  Ireasurer,  who  under  sections 

recover  against  such  of  the  defendants  745  and  3321  is  entitled  to  certain  fees 

as  he  proves  to  have   been  stockhold-  for  receiving  and  paying  out   money 

ers,   though   he   may  have  also  sued  paid  into  court,  and  under  section  3256 
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5,  Proceedings  on  Motion  —  a.  In  General.  —  Motions  for  exe- 
cution against  stockholders  are  summary  in  their  character,  and 
it  is  not  necessary  that  the  formalities  of  an  action  at  common 
law  should  be  observed.1 

b.  Moving  Papers.  —  The  motion  should,  in  general,  show 
substantially  all  that  is  necessary  to  invoke  the  action  of  the 
court,  and  should  be  sufficient  to  require  the  person  against 
whom  it  is  made  to  exhibit  to  the  court  any  objections  to  the 
issuance  of  the  order  sued  for;*  and  it  must  be  shown  that  the 
statutory  conditions  upon  which  executions  may  issue  have  been 
reasonably  and  fairly  complied  with.3 

Exhaustion  of  Corporate  Assets.  —  In  Kansas ',  to  enable  the  court  to 
order  execution  against  the  stockholders,  a  judgment  against 
the  corporation  and  an  execution  so  returned  as  to  show  that  the 
corporate  property  has  been  exhausted  must  be  shown;4  but  in 

the  complainant  is  entitled  to  include  Without  Motion.  —  In  Georgia,  under 
his  necessary  disbursements  in  his  till  statutes  providing  that  any  fieri  facias 
of  costs,  but  under  this  section  the  issued  against  a  corporation  may  be 
county  treasurer's  fees  are  not  an  levied  and  collected  out  of  the  private 
actual  disbursement  that  can  be  so  in-  property  of  any  of  the  stockholders  in 
eluded,  for  they  are  only  a  deduction  the  corporation,  no  notice  of  the  suit 
from  money  collected;  if  nothing  shall  or  service  of  process  upon  the  stock- 
be  collected  there  will  be  no  fees;  holder  is  necessary.  Mason  v.  Force, 
therefore  a  judgment  for  costs  includ-  30  Ga.  99. 

ing  the  county  treasurer's  fees,  when  In  Maine,  under  statutes  authorizing 

no  such   fees  may  ever  be  earned,  is  executions  to  be  levied  upon  the  indi- 

Improper.       Veeder    v.    Mudgett,    27  vidual  property  of  stockholders  in  (he 

Hun  (N.  Y.)  519.  event  of    a   deficiency   of    attachable 

Counsel  Fees, —  In  Ohio  reasonable  property  or  assets  of  a  corporation,  no- 
counsel  fees  maybe  ordered  to  be  paid  tice  of  the  officer's  intention  to  levy, 
from  the  fund  collected  in  a  proceeding  and  of  the  amount  of  the  debt  or  de- 
brought  on  behalf  of  creditors  of  a  cor-  ficiency  of  the  corporation,  should  be 
poration  to  enforce  the  payment  of  the  given  to  the  stockholder.  Chaffin  v. 
stockholders'  liability  under  the  slat-  Cummings,  37  Me.  76. 
ute.  Mason  v.  Alexander,  44  Ohio  St.  2.  Hood  v.  French.  37  Fla.  117. 
318.  Averment  that  Defendant  Is  Stockholder. 

Costs  on  Discontinuance  of  Proceeding.  — In  a  summary  proceeding  taken 
—  Where  a  suit  to  enforce  a  stockh old-  under  the  Iowa  Incorporation  Act  of 
er's  liability  is  discontinued,  each  of  184.710  subject  the  private  property  of 
ihe  defendants,  so  far  as  his  interests  each  stockholder  to  corporate  indebt- 
are  separate,  may  be  allowed  to  tax  edncss,  the  creditor  should  allege  that 
separately,  but  the  proceedings  are  to  the  defendant  is  a  stockholder.  Don- 
be  regarded  as  joint,  and  no  items  are  worth  v.  Coolbaugh,  5  Iowa  300. 
taxable  but  once.  Terry  v.  Chandler,  3.  Marks  z.  Hardy,  86  Mo.  232; 
23  Wis.  456.  Hood  r.  French,  37  Fla.  117. 

Betaxation.  —  Where    several  stock-  The  Provisions  of  the  Statute  Preserib- 

holders  have  been  joined  as  defend-  ing  the  Time  within  which  suit  must  be 

ants   but    have  answered    separately,  brought  against  the  stockholder  must 

and  their  costs  have  been  taxed  sep-  be  obserred.     Haskins  v.  Harding,  2 

arately,  the  creditor,  should  he  desire  Dill.  (U.  S.)  99,  11  Fed.  Cas.  No.  6,196. 

a   relaxation,    may   unite  in  one  mo-  4.  Carey  Lumber  Co.  v.  Neal,  3  Kan. 

tion  the  various  items  10  which  he  ob-  App.  399;  Hoyt  v.   Bunker,   50  Kan. 

jects.     Terry  y.  Chandler,  23  Wis.  456.  574. 

1.  Hood  v.  French,  37  Fla.  117.     And  Conflicting     Claims     of    Creditors. — 

see  generally  article  Motions,  vol.  14,  Where  judgment    creditors  move  for 

p.  70.  execution    against    the    stockholders 

Levy  of  Execution  Against  Stockholder  without  first  pursuing  the  property  of 
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Missouri  the  return  need  not  negative  the  existence  of  any  prop- 
erty whatever.1 

c*  To  What  Court  Addressed.  —  As  a  general  rule,  the 
statutes  provide  that  the  motion  must  be  made  in  the  court  in 
which  the  suit  or  proceeding  against  the  corporation  was  insti- 
tuted,* and  in  the  original  action  against  the  corporation.* 

d.  Notice  of  Motion—  (t)  Necessity  for>  Requisites  and 
Sufficiency  of.  —  In  most  cases  it  is  necessary  to  give  notice  to 
the  stockholder  or  stockholders  sought  to  be  charged.4 

the  corporation,   a  creditor  who  has  Thomson- Houston  Electric  Co.  v.  Dal» 

pursued  the   statute  strictly  and  has  •  las    Consol.  Traction  R.  Co.,  54  Fed. 

sold  on  an  order  of  sale  the  property  Rep.  1001;   Wilson   v.   Seligman,    144 

of   the  corporation   and    applied    the  U.  S.  41. 

proceeds  to  his  judgment,  and  then  Where  There  Is  a  Charge  of  Venue. — 
procured  another  execution  to  issue  Where  there  bad  been  a  change  of 
thereon  which  is  returned  "  no  prop-  venue  the  court  said:  "  Though  the 
erty  found,"  and  who  then  proceeds  strict  and  literal  reading  of  the  statute 
by  motion  against  the  stockholders,  might  be  said  to  require  that  the  mo- 
may  obtain  an  injunction  restraining  tion  should  be  made  in  the  court  where 
the  stockholders  from  paying  the  exe-  the  petition  was  originally  filed,  the 
cutions  to  those  creditors  who  did  not  reasonable  interpretation  of  the  law  Is 
strictly  comply  with  the  statute,  until  that  the  court  where  the  case  was  tried 
the  rights  and  priorities  of  the  different  and  the  judgment  rendered  is  the  one 
judgment  creditors  are  finally  deter-  intended."  McClelland  v.  Cragun,  54 
mined.     Hoyt  v.  Bunker,  50  Kan.  574.  Kan.  599. 

1.  Marks  v.  Hardy,  86  Mo.  232.    See  Title  of  Moving  Papers.  —  Where  the 

also  Knight  v.  Frost,  14  Mo.  App.  331;  court  has  jurisdiction,  and  the  defend- 

Marks  v.  Hardy,  12  Mo.  App.  595.  ant  appears,  the  fact  that  the  motion 

If  the  Ofteer  Make  a  Part  of  the  Debt  and  notice  to  the  stockholder  are  not 

and  return  the  writ  nulla  bona  as  to  the  entitled   of    the    proper  court   is   not 

residue,  a  sufficient  foundation  is  laid  ground   for  a  reversal.    Schaeffer   v. 

to  proceed  against  the  stockholder  for  Jecko,  6  Mo.  App.  592. 

the  balance.     Marks  v.  Hardy,  86  Mo.  8.  Paxson  v.  Talmage,  14  Mo.  App. 

232.  585. 

Efleet   of    Beoelvership.  —  A    return  Missouri  Statute.  —  Where  an  original 

showing  that  all  the  property  levied  petition  against  a  stockholder  alleged 

upon  and  not  sold  or  delivered  up  to  that  the  plaintiff  was  a  judgment  cred- 

claimants  was  turned   over  to  a  re-  itor  of  an  insolvent  corporation,  that 

ceiver  will  be  regarded  as  a  fair  and  execution  against  the  corporation  had 

substantial  nulla  bona  return.     Marks  been  returned  nulla  bona,  and  that  the 

v.  Hardy,  86  Mo.  232.  defendant   was  the  holder  of  unpaid 

Time  ef  fteturn  ef  Writ.  —  Where  the  stock  in  the  corporation,  and  prayed 

statute  fixes  a  time  within  which  the  for  an  order  of  execution  against  him, 

execution  may  be  returned,  the  return  but  the  petition  was  not  filed  in  the 

may  be  made  before  the  lapse  of  the  action  in  which  the  party  obtained  his 

statutory  period,  and  thereupon  pro-  judgment  against  the  corporation,  it 

ceedings  against  the  stockholder  may  was  held  bad   under  Rev.  Stat.  Mo., 

be  Instituted.     Buist  v.  Citizens'  Sav.  §  736.     Paxon  v.  Talmage,  87  Mo.  13. 

Bank,  4  Kan.  App.  700.     But   when  Where  an  answer  is  filed  to  an  orig- 

the  statute  fixes  a  day  for  the  return  inal  petition  for  an  execution  against  a 

of  the  writ  it  should  not  be  returned  stockholder,  and  a  motion  to  strike  out 

before  that  day.     Marks  v.  Hardy,  86  parts  of  the  answer  is  filed,  the  court 

Mo.  232.  may  treat  the  answer  as  a  demurrer 

f.  Hood  v.  French,  37  Fla.  117;  and  may  strike  out  the  petition.  Pax- 
Wells  v.  Robb,  43  Kan.  201 ;  McCIel-  son  v.  Taimage,  14  Mo.  App.  585. 
land  v.  Cragun,  54  Kan  599;  Howell  v.  4.  Wilson  v.  Seligman,  144  U.  5.  41; 
Manglesdorf,  33  Kan.  194;  Carey  Lum-  Wells  v.  Robb,  43  Kan.  201;  Wilson 
ber  Co.  v.  Neal,  3  Kan.  App.  399;  v.  St.  Louis,  etc.,  R.  Co.,  108  Mo.  588; 
Paxson  v.  Talmage,  14  Mo.  App.  585:  Howell  v.  Manglesdorf,  33  Kan.  194; 
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The  Notice  Should  Inform  the  Party  on  whom  it  is  served,  of  the  nature 
and  terms  of  the  order  to  be  applied  for,  so  that  he  may  appear 
and  make  such  defense  as  can  be  made  and  as  is  necessary  to 
protect  his  interests;  and  it  should  comply  substantially  with  ail 
the  requirements  of  statutes  or  codes.1 

(2)  Service.  —  Service  may  be  made  by  one  who  is  not  author- 
ized to  serve  process;*  but  the  notice  should  be  served  personally 
upon  the  defendant  within  the  territorial  jurisdiction  of  the<:ourt 
by  whose  order  or  judgment  his  personal  liability  is  to  be  ascer- 
tained and  fixed,  unless  he  has  agreed  in  advance  to  accept  or 
does  in  fact  accept  some  other  form  of  service  as  sufficient.3 


Hood  v.  French,  37  Fla.  117;  Thom- 
son-Houston Electric  Co.  v.  Dallas 
Consol.  Traction  R.  Co.,  54  Fed.  Rep. 
1001;  Carey  Lumber  Co.  v.  Neal,  3 
Kan.  App.  399. 

Under  Kansas  Statute.  —  Under  Gen. 
Stat.  Kan.,  par.  1192,  it  is  not  neces- 
sary that  before  moving  for  execution 
against  a  stockholder  the  stockholder 
should  have  such  notice  as  would  be 
necessary  in  the  case  of  a  guarantor. 
Although  the  Supreme  Court  of  Kansas 
has  held  that  the  liability  of  a  stock- 
holder is  in  the  nature  of  that  of  a 
guarantor,  yet"  where  the  statute  pro- 
vides a  specific  remedy  in  a  given  case, 
and  specifies  the  manner  of  procedure 
thereunder,  a  person  is  entitled  to  the 
benefits  of  such  remedy  by  a  compli- 
ance with  the  provisions  of  the  stat- 
ute." Carey  Lumber  Co.  v.  Neal,  3 
Kan.  App.  399. 

Reasonable  Notice  in  Writing. — 
Comp.  Laws  Kan.  1879,  §  32'  c-  23» 
does  not  define  the  form  of  the  notice, 
nor  the  time  or  place  of  its  service,  but 
only  prescribes  that  a  "  reasonable  no- 
tice in  writing"  shall  be  given  to  the 
person  sought  to  be  charged.  Howell 
v.  Manglesdorf,  33  Kan.  194. 

1.  McClelland  v.  Cragun,  54  Kan. 
599,  holding,  however,  that  the  notice 
need  not  in  terms  state  the  place  where 
the  motion  will  be  made,  provided  that 
it  designates  the  court  in  which  the 
motion  must  be  made,  if  such  court 
can  sit  lawfully  only  at  one  place.  See 
also  Howell  v.  Manglesdorf,  33  Kan. 

194. 

Form  of  Notice.  —  A  notice  that  the 
plaintiffs  did  recover  a  judgment 
against  the  corporation,  that  an  exe- 
cution issued  upon  the  said  judgment 
was  returned  unsatisfied,  and  that  on 
a  specified  day  and  time  the  plaintiffs 
would  at  a  specified  court-house  in 
open  court  move  for  an  order  that  ex- 


ecution be  issued  upon  the  said  judg- 
ment against  the  person  notified,  to  an 
amount  equal  to  the  stock  owned  by 
him  at  the  date  of  the  judgment,  was 
held  sufficient.  Wells  v.  Robb,  43  Kan. 
201. 

Signature.  —  A  notice  is  sufficient 
when  signed  by  the  attorneys  for  the 
plaintiff.  McClelland  v.  Cragun,  54 
Kan.  599. 

2.  McClelland  v.  Cragun,  54  Kan. 
599,  holding  that  under  Code  Civ.  Pro, 
Kan.,  §  535,  service  by  a  constable  is 
a  good  one.  And  see  article  Service 
of  Process  and  Papers,   vol.   19,   p. 

567 

3.  Wilson  v.  Seligman,  144  U.  S.  41; 
Howell  v.  Manglesdorf,  33  Kan.  194; 
Wilson  v.  St.  Louis,  etc..  R.  Co.,  108 
Mo.  588;  Hood  v.  French,  37  Fla.  117. 

Notice  Should  Be  Served  as  Process.  — 
Notice,  being  necessary  to  give  the 
court  jurisdiction  of  the  defendant,  is 
a  process  of  the  court,  and  should  be 
certified  in  the  same  manner  as  a  sum- 
mons in  a  personal  action,  and  only 
within  the  boundaries  of  the  court's 
jurisdiction.  Howell  v.  Manglesdorf, 
33  Kan.  194. 

Where  the  Stockholder  Is  a  Nonresident, 
a  notice  of  motion  for  execution 
against  him  should  be  served  as 
though  it  were  process  in  an  ordinary 
action.  Wilson  v.  St.  Louis,  etc.,  R. 
Co.,  108  Mo.  588. 

Where  the  defendant  never  resided 
in  the  state,  and  was  not  served  with 
process  within  the  state,  either  upon 
the  original  writ  against  the  corpora- 
tion or  upon  the  motion  for  execution 
against  him,  and  he  denied  that  he 
was  a  stockholder,  and  the  question 
whether  he  was  one  was  not  tried  or 
decided  in  the  controversy  between 
the  plaintiff  and  the  corporation,  nor 
involved  in  the  judgment  recovered 
against   the  corporation,   it  was  held 
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e.  HEARING —  Trial  by  Jury.  —  As  a  general  rule,  the  hearing  is 
by  the  court  without  a  jury,  and  it  is  for  the  former  to  decide 
whether  execution  should  issue;  yet  although  a  jury  cannot  be 
demanded  as  of  right,  it  seems  that  the  judge  may,  at  the  request 
of  either  party,  cause  an  issue  of  fact  to  be  tried  by  a  jury.1 

Defense*.  —  Any  reasons  why  the  execution  should  not  issue 
should  be  presented  to  the  court  for  its  decision  as  to  their 
sufficiency.* 

Burden  of  Proof.  —  In  a  proceeding  by  motion  against  a  stock- 
holder, the  burden  is  on  the  creditor  to  show  that  the  stock  was 
unpaid.* 

/.  Orders  and  Judgments.  —Where  the  court  allows  the 
motion,  the  proper  order  is  that  the  execution  issue;  and  it 
should  not  take  the  form  of  a  judgment  in  an  action  at  law.4 

that  he  was  entitled   to  legal   notice  In  Iowa,  under  a  statute  providing 

and  trial  of  the  issue  whether  he  was  that  the  court  may,  where  no  cause  is 

a    stockholder,    before    he    could    be  shown  to  the  contrary,  order  an  execu- 

charged    with     personal     liability    as  tion  against  a  corporation  to  be  levied 

such,  and  that  personal  service  of  the  upon  the  property  of  the  stockholders, 

notice  within  the   jurisdiction  of  the  the  officer  serving  the  execution  is  to 

court  was  essential  to  support  an  order  ascertain  who  are  members;  the  per- 

or  judgment  ascertaining  and    estab-  son    whose    property   is    thus   levied 

lishing  such  liability,   unless  he  had  upon  may  then  point  out  property  of 

voluntarily    appeared     or    otherwise  the  corporation   whereon    to  levy,  or 

waived    his    right    to    such    service,  file   in   the  clerk's  office  an    affidavit 

Wilson  v.  Seligman,  144  U.  S.  41.  that  the  funds  of  the  company  are  ex- 

1.  Hood  v.  French,  37  Fla.  117;  hausted;  after  this  the  creditor  may 
Schaeffer  v.  Phoenix  Brewery  Co.,  4  release  the  property  as  of  course,  or  he 
Mo.  App.  115;  Marks  v.  Hardy,  12  may  appear  and  show  cause  why  the 
Mo.  App.  595;  Erskine  v.  Lowenstein,  property  should  not  be  released,  and 
11  Mo.  App.  595,  82  Mo.  307.  to  this  end  he  may  allege  such  matters 

It  Is  Not  Error  to  Befase  to  Grant  an  as  render  the  private  property  of  the 

Issue  to  try  a  disputed  fact  involved  stockholders  liable,  and  allege  that  the 

in  the  motion.     Schaeffer  v.   Phoenix  person  whose  properly  is  levied  upon 

Brewery  Co.,  4  Mo.  App.  115.  is  a  stockholder;  and  it  is  at  this  stage 

2.  Hood  v.  French,  37  Fla.  117.  of  the  proceedings  only,  that  the  stock- 
In  Georgia,  where  the  issuance  of  an  holder  has  his  day  in  court  and  can 

execution    against   the  stockholder  is  contest  his  liability.     Upon  the  allega- 

only  a  mode  of  commencing  a  suit  tions  here  made  issue  may  be  joined 

against  him,  it  seems  that  the  stock-  and  tried  by  the  jury.     Don  worth  v. 

holder  may  plead,  amend,  and  set  up  Coolbaugh,  5  Iowa  300. 

his  rights  in  full,  and  is  not  bound  as  8.  Mechanics'  Sav.  Inst.  v.  Potthoff, 

to  any  of  his  personal  rights  by  the  9  Mo.  App.  574, 

judgment  against  the  corporation,  any  4.  Hood  v.  French,  37  Fla.  117,  hold- 
more  than  he  would  have  been  bad  a  ing  that  if  it  were  the  intention  of  such 
judgment  been  granted  in  an  ordinary  statutes  that  a  judgment  at  law  should 
way  against  the  corporation,  a  return  be  rendered,  an  action  indebitatus 
of  no  property  been  made  on  it,  and  would  have  been  provided  for  against 
then  an  ordinary  suit  brought  against  the  stockholder,  not  a  motion  by  the 
him  on  his  liability  as  ultimate  se-  creditor.  Under  the  Florida  statute 
curity  for  corporate  debts.  Heard  v.  the  action  is  against  the  corporation, 
Sibley,  52  Ga.  310.  and  the  judgment  runs  against  it. 
Affidavit  of  Illegality.  —  Under  Rev.  The  execution  against  the  stockholder 
Code  Ga.,  ^  3375,  ihe  defendant  can  issues  on  this  judgment,  not  on  a  judg- 
by  an  "affidavit  of  illegality"  set  up  ment  against  the  stockholder, 
any  defense  that  is  consistent  with  his  If  the  Corporation  Has  Ceased  to  Exist 
personal  rights.  Heard  v.  Sibley,  52  at  the  time  when  judgment  is  ren- 
Ga.  310.  dered  against  it,  an  order  for  execution 
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g.  Abatement  of  Proceedings—  Doata  of  stockkoUtr.  —  It 

seems  that  a  proceeding  by  motion  commenced  against  a  stock- 
holder does  not  abate  by  reason  of  his  death.1 

k.  Review  —  (i)  Bill  of  Exceptions.  —  In  jurisdictions  where 
a  proceeding  by  motion  for  execution  is  in  no  Bense  the  institu- 
tion of  an  independent  suit,  but  a  mere  supplementary  proceed- 
ing in  aid  of  the  execution  against  the  corporation,  the  motion 
must  be  made  part  of  the  record  by  being  incorporated  in  the  bill 
of  exceptions,2  or  the  terms  thereof  will  not  be  considered  on 
review** 

against  a  stockholder   in    the   corpo-  ing   that    while    execution    may  not, 

ration  cannot   be   made.     Scanlan    v.  under  Rev.  Stat.  Mo.,  %  2360,  go  out 

Crawshiw,  5  Mo.  App.  337.  against  the  decedent's  estate,  the  final 

Amount  of  Execution.  —  Under  the  adjudication  on  the  motion  may  fairly 
Kansas  statutes,  the  execution  may  be  be  regarded  and  treated  as  a  demand 
to  an  extent  equal  in  amount  to  the  against  his  estate, 
amount  of  stock  owned  by  the  stock-  8eoond  Hotioe  of  Motion.  —  Where  no- 
holder,  together  with  any  amount  un-  lice  of  motion  has  been  given  on  a  re- 
paid thereon.  But  simply  awarding  turn  nulla  bona  of  an  execution  against 
an  execution  in  such  form  does  not  the  corporation,  the  fact  that  the  cred- 
of  itself  relieve  the  stockholder  from  itor  again  gives  notice  and  files  a 
li ability  to  other  corporate  creditors,  second  motion  based  on  the  second 
nor  prevent  them  from  instituting  execution  does  not  work  any  prejudice 
similar  proceedings  against  him;  and  to  any  precedence  gained  under  the 
in  such  case,  unless  it  should  appear  first  motion,  though  the  institution  of 
that  there  has  been  a  full  satisfaction  the  first- proceeding  furnishes  an  excel- 
of  the  stockholder's  liability,  either  by  lent  and  sufficient  reason  that  the  sec- 
actual  payment  or  its  equivalent,  a  ond  one  should  abate.  Knight  v. 
further  order  for  the  issuance  of  an  Frost,  14  Mo.  App.  331. 
execution  against  him  on  motion  of  2.  Kohn  v.  Lucas,  17  Mo.  App.  2q; 
other  creditors  may  be  rightfully  en-  Bank  of  North  America  v.  Fletcher,  15 
tered.  Buist  v.  Citizens'  Sav.  Bank,  4  Mo.  App.  272.  See  also  Erskine  v, 
Kan.  App.  700.  Loewenstein,  82  Mo.  301. 

In  Missouri  it  seems  that  the  execu-  Transcript    of    Record.  —  Where  ^  the 

tion  awarded  against  the  stockholder  creditor    has    in    one    motion    joined 

should  be  for  the  amount  of  the   un-  several  stockholders,  but  the  case  of 

paid  stock,  and  no  more.     Coquard  v.  each  has  been  dealt  with  separately  in 

Prendergast,  47  Mo.  App.  243.  the  trial  court,  and  a  distinct  bill  of 

Motion  for  New  Trial.  —  Where   the  exceptions  for  each  case  has  been  ten- 

couit   refuses   to   grant  a  motion   for  dered   by  the  plaintiff  and  signed  by 

execution   the   creditor   should    move  the  judge,  one  transcript  must  not  bring 

for  a  new  trial,  and  on  refusal  thereof  up  all  the  proceedings.     Marshall  v. 

except  at  the  time  to  the  action  of  the  Taylor,  4  Mo.  App.  589. 

court  in  overruling  the  motion.     Ers-  8.  Bank  of  North  American. Fletcher, 

kine  v.  Loewenstein,  82  Mo.  301.  15  Mo.  App.  272. 

Appeal     from     Order.  —  In     Kansas ,  Terms  or  Motion  Immaterial.  —  Where 

where  an  execution  has  been  awarded  the    bill   of   exceptions  shows   that  a 

against  a  stockholder  by  a  justice  of  motion  for  an  execution  was  made,  and 

the  peace,  an  appeal  will  not  lie  from  the  termsof  the  motion  are  not  material, 

such  order,  since  the  statute  relating  the  failure  to  incorporate  it  in  the  bill 

to  appeals  provides  only  for  an  appeal  of  exceptions  will  not  necessarily  pre- 

from  a  final  judgment,  and  there  is  no  vent  a  review  of  the  proceeding.    Bank 

statute  providing  for  an  appeal  from  a  of  North  America  v.  Fletcher,  15  Mo. 

final  order  or  from  any  order,  but  the  App.  272. 

ruling  of  the  justice  may  be  taken   to  Objections  Hot  Baited Below.  —  Objec- 

a  court  of  review  upon  a  petition  in  tions  made  to  the  form  of  the  motion 

error.     Healey  v.  DeepwaterCIay  Co.,  made  for  leave  to  issue  execution,  and 

48  Kan.  617.  also  to  the  form  of  the  notice  of  such 

1.  Marks  v.  Hardy,  86  Mo.  232,  hold-  motion,  where  not  made  to  the  court 

703  Volume  XX, 


finf««me«t       STOCK  AND  STOCKHOLDERS.        of  LUtiiit*. 

(2)  Proceedings  on  Review  —  Review  ef  Ivideaoe.  —  In  Missouri  the 
finding  of  the  trial  court  on  the  evidence  is  not  conclusive  on 
review.  * 

6.  Attachment  and  Garnishment  —  a.  In  General.  —  Attach- 
ment and  garnishment,  as  remedies  to  subject  the  rights  of  a 
corporation  to  unpaid  balances  of  subscriptions,  and  unpaid  calls 
to  the  satisfaction  of  a  corporate  indebtedness,  are  purely  statu- 
tory; accordingly  all  proceedings  taken  therein  must  be  in  strict 
compliance  with  the  statutes  authorizing  such  remedies.* 

b.  Joinder  of  Defendants.  —  All  stockholders  who  are 
severally  liable  on  their  shares  of  capital  stock  may,  as  a  rule,  be 
joined  in  the  same  writ,* 

c.  Affidavit.  —  An  affidavit  of  indebtedness  is,  as  a  rule, 

below  will  not  be  considered  on  ap-  only  such  portions  of  the  prior  proceed- 

peal.     Schnack  v.  Boyd,  59  Kan.  275.  Ings  as  were    necessary   to    lay    the 

And  see  article  Exceptions  and  Objkc-  foundation  for  the  filing  of  the  motion 

tions,  vol.  8,  p.  153.  were  introduced  in  evidence,  the  court 

Time  of  Taking  Exceptions. —  Where  on  appeal  cannot  review  many  of  the 
the  motion  is  overruled  it  does  not  questions  raised  because  the  whole 
seem  needful  that  the  bill  of  excep-  proceedings  were  not  offered  in  e vi- 
rions should  show  that  the  plaintiff  ex-  dence.  Schnack  v.  Boyd,  59  Kan.  375. 
cepted  at  the  time  to  the  aetion  of  the  2.  See  the  statutes  of  the  various 
court  in  that  respect.  Erskine  v.  states;  and  articles  Attachment,  vol. 
Loe  wen  stein,  82  Mo.  301,  in  which  case  3,  p.  1;  Garnishment,  vol.  9,  p.  805. 
it  was  held  that  the  rule  requiring  that  Abatement  upon  Dissolution  of  Corpora- 
the  bill  of  exceptions  should  show  that  tion.  —  Where  judgment  has  been  ob- 
exception  was  taken  to  the  refusal  is  Uined  against  a  corporation,  and  an 
applicable  only  to  such  a  motion  as  is  attachment  execution  issued  thereon 
"  incidental  to  the  trial  of  the  principal  against  a  stockholder  is  served  be- 
proceeding,"  and  not  to  a  case  where  fore  dissolution  of  the  corporation,  the 
"  the  motion  is  the  principal  proceed-  action  against  the  garnishee  stock- 
ing, the  foundation  of  the  litigation,  holder  will  not  abate  by  reason  of  the 
This  motion  takes  the  place,  under  the  dissolution  of  the  corporation.  Hays 
statutory  provision,  of  the  suit  in  equity  v.  Lycoming  F.  Ins.  Co.,  99  Pa.  St. 
at  common  law,  to  reach  assets  in  621,  holding  that  a  receiver  appointed 
the  hands  of  the  stockholder,  and  to  for  the  corporation  might  show  exactly 
a  certain  extent  should  be  treated  as  a  what  the  corporation  could  show  if  not 
petition.  The  refusal  of  the  court  to  dissolved,  for  the  purpose  of  defeating 
grant  the  motion  is  a  finding  of  the  the  attachment, 
issue  for  the  defendant."  3.  Curry  v.  Woodward,  53  Ala.  371; 

1.  Erskine  v.  Loe  wen  stein,  8a  Mo.  World's  Fair  Excursion,  etc.,  Boat  Co. 

301,  11  Mo.  App.  595.  v.  Gasch,  162  Hi.  402. 

Review  at  in  Equity.  —  In  Missouri,  In  California,  when  the  complaint  de- 

where  the  court  of  review  has  all  the  mands    several     amounts     from    the 

evidence  before  it  which  was  heard  in  several  defendants,  the  writ  of  attach- 

the  trial  court,  it  is  possessed  of  the  ment  must  conform  to  the  complaint 

case  for  the  purpose  of  dealing  with  and  direct  the  attachment  of  so  much 

the  facts  as  fully  as  would  be  the  case  property  of  the  respective  defendants 

in  equity.     Ollesheimer  v.  Thompson  as  will  secure  the  amount  alleged  to 

Mfg.  Co.,  44  Mo.  App.  172;  Coquard  be   due  from  each.     The  clerk  is  not 

v.  Prendergast,  35  Mo.  App.  237.  authorized  to  issue  a  writ  of  attachment 

Judgment  Affirmed  on  Merits. —  If,  against  the  property  of  any  stock- 
irrespective  of  any  ruling  the  trial  court  holder  for  an  amount  exceeding  the 
has  made,  the  judgment  is  for  the  right  demand  which  is  made  against  him  in 
party,  it  should  be  affirmed.  Olles-  the  complaint,  and  if  he  does,  the  writ 
heimer  v.  Thompson  Mfg.  Co.,  44  Mo.  must  be  discharged  as  to  such  stock- 
App.  172.  holder  on    his    motion.     Kennedy  t\ 

In  Kansas  it  has  been  held  that  where  California  Sav.  Bank,  97  Cat.  93. 
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necessary,  its  component  parts  varying  according  to  the  different 
statutes.1 

d.  WRIT.  —  In  some  jurisdictions  the  writ  of  garnishment  will 
not  issue  until  after  the  making  of  an  affidavit.* 

Service  of  the  Writ  must  be  made  strictly  in  accordance  with  statu- 
tory requirements.3 

e.  Interrogatories.  —  Interrogatories  concerning  the  indebt- 
edness of  the  stockholder  should  be  filed  within  the  time  allowed 
by  law,4  and  must  be  served  upon  him.5 

/.  Answer.  —  It  has  been  held  that  the  garnishee  must  answer 
what  he  is  indebted,  as  stockholder  or  otherwise,6  and  that  he 
should  state  specifically  in  his  answer  any  objections  to  the  pro- 
ceedings or  the  judgment  in  the  original  suit,  or  they  will  be 
regarded  as  waived.7 

Answer  under  Oath.  —  Where  necessary,  the  answer  must  be  under 
oath,  or  judgment  may  be  given  against  him  for  want  of  an 
answer,  as  in  an  action.8 

g.  Proceedings    Subsequent   to    Answer.  —  Where  the 

answer  of  the  stockholder  is  insufficient,  the  creditor  may  except 
thereto,  or  reply  to  it,9  and  if  it  is  not  replied  to  it  will  as  in 

1.  Alabama   Statute. —  Under    Rev.  stockholder.      Faull   v.   Alaska  Gold, 
Code  Ala.f  §  2893,   there  must  be  an  etc.,  Min.  Co.,  14  Fed.  Rep.  657. 
affidavit  that  the  judgment  creditor's  4.  World's  Fair  Excursion,  etc.,  Boat 
execution  has  been  returned  "  no  prop-  Co.  v.  Gasch,  162  111.  402. 

erty."     Curry  v.   Woodward,  53  Ala.  5.  Faull  v.  Alaska  Gold,  etc.,  Min. 

371.  Co.,  14  Fed.  Rep.  657. 

The  affidavit  should  be  to  the  effect  6.  Paschall  v.  Whitsett,  11  Ala.  472. 

that  a  certain  person  is  supposed  to  he  7.  World's  Fair  Excursion,  etc..  Boat 

indebted  to  the  corporation  as  a  stock-  Co.  v.  Gasch,  162  111.  402. 

holder  of  the  corporation  or  otherwise.  The  Oregon  Code  of  Prooedure  makes 

Curry  v.  Woodward,  53  Ala.  371.  no   provision  for  a    demurrer  to    the 

In  Illinois,  in  cases  where  garnish-  creditor's   allegations,    and   it    would 

ment  proceedings  are  instituted  at.  the  seem  that  the  only  mode  by  which  the 

time  of  commencing  the  suit  against  question  of  the  jurisdiction  of  the  court 

the  corporation,  no  affidavit  is  required  or  the  legality  of  the  proceedings  can 

as  to  the  garnishee.     World's  Fair  Ex-  be   raised   is  to  allege  such  want  of 

cursion,  etc.,   Boat  Co.  v.  Gasch,  162  jurisdiction  or  illegality  in  the  answer, 

111.  402.  and  decline  to  answer  further  on  that 

2.  Paschall  v.  Whitsett,  11  Ala.  472;  ground.  Faull  v.  Alaska  Gold,  etc., 
Curry  z.  Woodward,  53  Ala.  371.  Min.  Co.,  14  Fed.  Rep.  657. 

Time  of  Issuance  of  Writ.  —  In  Illinois  8.  Faull  v.  Alaska  Gold,  etc.,  Min. 

it  is  not  necessary  that  garnishee  pro-  Co.,  14  Fed.  Rep.  657. 

cess  against  the  stockholder  should  be  9.  Faull  v.   Alaska  Gold,  etc.,  Min. 

issued  at  the  same  time  that  the  creditor  Co.,  14  Fed.  Rep.  657. 

commences  his  suit   against  the   cor-  Denial  of  Truth  of  Answer.  —  Where 

poration.     Coalfield  Coal  Co.  v.  Peck,  the  plaintiff  traverses  the  answer  of  the 

98  111.  139.     See  contra,  Peck  v.  Coal-  garnishee    and    proceeds   specially  to 

field  Coal  Co.,  3  111.  App.  619.  plead  such  facts  as  show  him  to  be  lia- 

Wnen  Writ  Returnable.  —  In  Alabama  ble,  the  facts  thus  stated  should  be  set 
a  writ  is  returnable  forthwith  if  issued  out  as  fully  as  if  the  corporation  were 
in  term  time,  or  to  the  next  term  if  is-  suing  the  stockholder.  Parks  v.  He- 
sued  in  vacation.  Curry  v.  Woodward,  man,  7  Mo.  App.  14,  holding  that  an 
53  Ala.  371.  averment  "  that  said  corporation  duly 

3.  In  Oregon  a  certified  copy  of  the  made  calls,  and  required  all  of  the 
writ  and  a  notice  specifying  the  prop-  stockholders  to  pay  the  full  amount 
erty  attached  must  be  left   with   the  subscribed;  that  said  corporation  duly 
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other  cases  be  taken  to  be  true.1 

h.  Trial.  —  The  issues  arising  between  the  parties  are  in  gen- 
eral tried  as  ordinary  issues  of  fact.' 

i.  Judgment.  —  The  judgment  must  not  be  for  a  sum  greater 
than  is  claimed  by  the  affidavit  and  in  the  garnishment  writ,3  and 
it  has  been  held  that  a  judgment  against  a  stockholder  should  be 
so  framed  as  to  protect  him  from  danger  of  being  subjected  to 
double  liability,4  and  that  it  should,  where  necessary,  recognize 
and  preserve  any  prior  rights  of  other  creditors  of  the  corporation.5 

nt  Enforcement  of  Stockholders'  Bights  —  1.  Proceedings  to 
Compel  Contribution — a.  Nature  of  Proceeding.  —  Where 
stockholders  have  been  sued  on  their  liabilities  for  corporate 
indebtedness,  and  have  paid  such  indebtedness,  their  remedy  for 
contribution  from  the  other  stockholders  for  their  proportion  of 
the  debt  can,  as  a  general  rule,  be  enforced  in  a  court  of  equity 
only.6 

made  a  call  on  said  defendant  for  time  only  enough  to  pay  the  amount  of  the 

to  pay  the  said  sum,"  is  but  a  legal  judgment    creditor's  debt.      Kern    v. 

conclusion,  not  a  statement  of  fact,  and  Chicago  Co-operative  Brewery  Assoc, 

by  not  pleading  thereto  the  stockholder  140  111.  371. 

does  not  admit  a  sufficient  call  upon  4.  Scott  v.  Windham,  73  Miss.  76. 

himself.  Recitals   of   Judgment.  —  Whether  a 

Eeply   to    Traverse  in   Answer. —  In  judgment    nisi   against    a    garnishee 

Missouri,  where  the  ci editor  traverses  should  recite  as  a  fact  ascertained  that 

the  answer  of  the  stockholder,  an  issue  execution  on  a  judgment  against  the 

of  facts  is  made  upon  a  reply  to  the  corporation    has    been   returned   "  no 

traverse,  though  if  the  creditor  set  forth  property  found,"  is  uncertain.    Carroll 

in  his  interrogatories  the  facts  on  which  v.  Milner,  93  Ala.  301. 

he  charges  the  garnishee  the  pleadings  5.  Scott  v.  Windham,    73   Miss.  76. 

may  be  shortened  and  an  issue  made  In  this  case  a  creditor  of  the  corpo- 

up  without  a  reply.     Parks  v.  Heman,  ration  brought  suit  against  a  stock- 

7  Mo.  App.  14.  holder  to  recover  the  amount  unpaid 

1.  Paschall  v.  Whitselt,  11  Ala.  472.  on  subscription  to  the  capital  stock  of 
Failure  to  Join  Issue  —  Error  Cored  by  the  corporation,  and  in  that  suit  judg- 

Verdiot.  —  Where  the  cause  has  been  ment  was  rendered  against  the  stock- 
tried  as  if  the  issues  really  tried  had  holder  in  favor  of  the  creditor,  and 
been  properly  joined,  when  in  fact  they  pending  the  suit  the  stockholder  was 
have  not,  the  allegations  of  the  gar-  garnished  at  the  suit  of  another 
nishee's  answer  will,  after  verdict,  be  creditor.  It  was  held  that  when  the 
deemed  to  have  been  formally  denied,  judgment  in  the  first  suit  was  rendered 
Parks  v.  Heman,  7  Mo.  App.  14.  it  became  operative  by  relation  as  of 

2.  Fa  till  v.  Alaska  Gold,  etc.,  Min.  the  date  of  commencement  of  suit,  so 
Co.,  14  Fed.  Rep.  657.  far  as  the  right  to  the  debt  due  by  the 

Separate     Trial.  —  In    Pennsylvania  stockholder  was  concerned,   and   had 

several  garnished  stockholders  are  not,  priority  overall  intervening  payments, 

as  a  matter  of  absolute  right,  in  cases  and  that  the  judgment   should   have 

of   attachment  execution,   entitled   to  provided  that  no  execution  should  issue 

separate  trials,  but  the  matter  rests  in  against  the  garnishee  until  satisfaction 

the  discretion  of  the  court.     Peterson  of  the  judgment  of  the  other  creditor. 

v.  Sinclair,  83  Pa.  St.  250.     And  see  and  then  only   for  so   much,  if  any- 

article  Separate  Trials,  vol.  19,  p.  520.  thing,  as  should  be  then  due  and  un- 

3.  Carroll  v.  Milner,  93  Ala.  301.  paid  by  the  garnishee  on  account  of  his 
In  Illinois  a  judgment  againsr  a  gar-  subscription   to  the  stock  of  the  cor- 

nishee  stockholder,  either  in  proceed-  poration  as  fixed  by  the  judgment, 

ings  on   a   judgment  or  attachment,  6.  Meisser  v.  Thompson,  9  111.  App. 

must  be  for  the  whole  amount  of  his  368;  Young  v.    Farwell,    139   111.   326; 

debt  to  the  corporation,  and  not  for  Buchanan  vr  Meisser,  105  111.  638;  Win-* 
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Where  Not  All  the   Stockholders  Are   Made  Parties  to  a  proceeding  to 

enforce  their  liability,  those  who  are  joined,  if  they  want  other 
stockholders  brought  in  for  the  purpose  of  equalising  the  burden 
of  contributions  among  themselves,  may  bring  them  in  at  their 
own  expense  by  an  answer  or  other  similar  proceeding,1 

b.  PARTIES. — Beyeral  Stockholder*  May  UiUte  in  a  proceeding  to 
compel  contribution  from  another  stockholder,  notwithstanding 
the  fact  that  the  claim  of  each  is  distinct  from  that  of  the  others, 
since  the  grounds  of  the  suit  are  the  same,  and  the  demands  grow 
out  of  a  subject  in  which  they  all  have  a  common  interest.* 

c%  Bill  or  Complaint.  —  A  bill  for  contribution  brought  by 
a  stockholder  for  debts  of  the  corporation  paid  by  him  under 
legal  process  must  show  clearly  that  the  defendant  is  or  was  a 
stockholder  in  the  corporation,3  and  should  sufficiently  allege  the 
payment  of  the  indebtedness  by  the  complainant.-* 

d.  Answer.  —  In  an  action  brought  by  a  stockholder,  who  is 
also  a  corporate  officer,  to  recover  from  other  stockholders  sums 
advanced  by  him  on  behalf  of  the  corporation,  an  answer  deny- 
ing any  knowledge  or  information  that  the  corporation  was 
indebted   in  the  sum  claimed,  or  any  other  sum,  is  the  exact 

cock  v.  Turpin,  96  111.  135;  Matthews  Oregon  322;  Hatch  v.  Dana,  101  U.  S. 

v.    Albert,    24   Md.    527;    Andrews   v.  205. 

Callender,  13  Pick.  (Mass.)  484;  Koons  A  Motion  for  a  Receiver  Is  Proper,  or 

v.  Mirtln,  66  Hun  (N.  Y.)  554;  Clark  the  stockholders  joined  may  file  across- 

v.  Myers,  11  Hun  (N.  Y.)  608;  Beers  v.  bill  and  obtain   the  discovery  of  the 

Waterbury,  8  Bosw.  (N.  Y.)  396;  Dem-  other  stockholders  and  then  bring  them 

ing  v.  Puleston,  33  N.  Y.  Super.  Ct.  231.  in  and  enforce  contribution   from  all 

Proceeding  in  Equity  Proper.  —  After  who  are  liable.     Hatch   v.  Dana,  101 

satisfaction  of  a  judgment  against  him  U.  S.  210. 

on  a  corporate  indebtedness,  a  share-  Cross-bill  for  Discovery.  —  A  stock- 
holder is  no  doubt  entitled  to  contribu-  holder  may,  when  sued  by  a  judgment 
tion  from  all  of  the  other  shareholders,  creditor  on  his  subscription  liability, 
and  in  enforcing  that  right  it  may  be  file  a  cross-bill  praying  a  discovery 
that  equity  would  be  the  proper  forum,  of  the  other  delinquent  stockholders 
as  he  could  thus  compel  each  share-  and  compel  contribution  from  them, 
holder  to'contribute/r*  rata  according  Young  v.  Farwell,  139  III.  326. 
to  the  number  of  shares  held  by  him.  2.  Allen  v.  Fairbanks,  45  Fed.  Rep. 
Wincock  v.  Turpin,  96  111.  143.  445. 

Remedy  by  Assumpsit.  —  In  Pennsyl-  8.  Heath  v.  Ellis,  12  Cush.  (Mass.) 

vania   a   stockholder  who  has   paid   a  601. 

judgment  recovered  against  the  cor-  4.  Redingion  v.  Cornwell,  90  Cal. 49. 
poratlon  cannot  maintain  assumpsit  to  In  this  case  the  complaint  added, 
enforce  contribution  from  other  stock-  after  sufficient  allegations  of  the  pay- 
holders  who  were  not  parties  to  the  ac-  ment  of  the  indebtedness,  "that 
tion  against  the  corporation,  but  his  thereby  all  of  the  indebtedness  of  said 
only  remedy  is  to  have  the  judgment  corporation  then  subsisting  to  said 
assigned  to  him  and  compel  contribu-  Redington  &  Co.,  and  all  claims  and 
tion.  from  the  stockholders  who  were  demands  of  said  firm  upon  said  cor- 
parties,  by  execution.  O'Reilly  v.  poration  note,  were  fully  paid  and  ex- 
Bird,  105  Pa.  St.  569.  tinguished."     It  was  held  that  even  if 

1.  Coleman  v.  Howe,  53  111.  App.  the  averment  had  been  that  the  debt 
82;  Clapp  v.  Peterson,  104  111.  26;  of  all  the  stockholders  was  extin- 
Hickling  v.  Wilson,  104  111.  54;  Patter-  guished  by  the  payment.it  would  have 
son  v.  Lynde,  112  III.  106;  Young  v.  been  only  an  erroneous  conclusion 
Far  well,  130  111.  326;  Brundage  v.  from  the  facts  stated;  the  word  M  ex- 
Monumental  Gold,  etc.,  Min.  Co.,  12  tinguished "     being     probably     used 
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equivalent  of  a  plea  of  nil  debet  at  common  law,  and  as  such  will, 
under  the  codes,  put  the  question  of  indebtedness  in  issue.1 

e*  Judgment  or  Decree.  —  Under  a  statute  providing  that 
a  stockholder,  compelled  to  pay  the  debts  of  any  creditor,  shall 
have  the  right  to  call  upon  all  stockholders  to  contribute  their 
part  of  the  sum  so  paid  by  him,  and  may  sue  them  jointly  or 
severally,  or  any  number  of  them,  and  recover  in  such  action  the 
ratable  amount  due  from  the  stockholder  or  stockholders  so  sued, 
the  judgment  should  not  be  a  joint  one,  but  against  each  for  his 
ratable  proportion  of  the  indebtedness,  his  stock  being  the  basis 
of  the  estimate.* 

2.  Belief  from  Fraud,  Ultra  Vires,  Illegal  Conduct,  etc.  —  a.  Juris- 
diction—Nature OF  REMEDY— (i)  In  General.  —  It  seems 
•veil  settled  that,  under  special  circumstances,  a  corporation  may 
be  sued  in-  equity  by  one  or  more  stockholders,  where  the  com- 
mission of  fraud,  ultra  vires,  or  any  other  kind  of  illegal  conduct 
by  or  on  the  part  of  the  corporation  and  its  officers,  has  caused 
injury  to  the  stockholder's  interest,3  and  under  like  circumstances 
one  or  more  stockholders  may,  from  the  necessity  of  the  case, 
and  to  prevent  a  failure  of  justice,  be  allowed  to  sue  in  equity 
on  behalf  of  the  corporation.* 

synonymously  with  M  paid  and  satis-  4.  California,  —  Ex-Mission    Land 

fied."  etc.,  Co.  v.  Flash,  97  Cal.  610;  Smith 

1.  Simmons  v.  Sisson,  26  N.  Y.  264.  v.  Dorn,  96  Cal.  73;  Beach  v.  Cooper, 

2.  Bagley  v.  Beecher,  35  Mich.  108.  72  Cal,  99. 

3.  Exp.  Booker,  18  Ark.  338;  Moyle  Georgia.  —  Colquitt    v.    Howard,    xf 
v.  Landres,  (Cal.   1889)  21  Pac.  Rep.  Ga.  556. 

1 133;    Hannerty  v.  Standard   Theatre  Illinois.  —  Bruschke    v.    Der    Nord 

Co.,  109  Mo.  297;  Currier  v.  New  York,  Chicago  Schuetzen  Verem,  145  111.  433. 

etc.,  R.  Co.,  35  Hun(N.  Y.)  355;  Brown  Kentucky.  —  Shawhan  v.  Zinn,  79  Ky. 

v.  Buffalo,  etc.,  R.  Co.,  27  Hun  (N.  Y.)  300. 

342;  Waring  v.  Catawba  Co.,  2  Bay  (S.  Massachusetts.  —  Brewer    v.    Boston 

Car.)  109;  Henderson  v.  San  Antonio,  Theatre,  104  Mass.  378. 

etc.,    R.  Co.,    17  Tex.  560;    Excehior  Michigan.  —  La  Grange  Tp.  v.  State 

Pebble  Phospate  Co.  v.  Brown,  74  Fed.  Treasurer,  24  Mich.  468. 

Rep.  321;  Tazewell  County  v.  Farmers*  New  York,  —  Burden  v.  Burden,    8 

L.  &  T.  Co.,  12  Fed.  Rep.  752.  N.  Y.  App.  Div.  160;  Meyers  v.  Scott, 

Bight  of  Stockholder  to  Sue  Corporation  (Supm.  Ct.  Gen.  T.)  2  N.  V.  Supp.  753; 

Denied.  —  At  one  lime  it  seems  to  have  Brown  v.  Buffalo,  etc.,  R.  Co.,  27  Hun 

been    a    question     of    serious    doubt  (N.  Y.)  342. 

whether  the  corporation  could,  under  South  Dakota.  —  Loftus  v.  Farmers' 

any  circumstances,  be  sued  by  one  of  Shipping  Assoc,  8  S.  Dak.  201. 

its  own  members.    Ex  p.  Booker,    18  United  States.  —  Davenport  v.  Dows, 

Ark.  33%,  per  Hanly,  J.,  obiter.  18  Wall.  (U.  S.)626;  Brown  v.  Duluth, 

Action  by  Holder  of  Small  Amount  of  etc.,   R.  Co.,  53  Fed.  Rep.  889;  Foote 

Stock.  —  A  stockholder  who  holds  but  v.  Cunard  Min.  Co.,  17  Fed.  Rep.  46; 

ten  shares  of  the  capita]  stock  of  acorn-  Bell  v.    Donohoe,    17  Fed.   Rep.    710; 

pany    of    two    thousand    outstanding  Bill  v.  Western  Union  Tel.  Co.,  16  Fed. 

shares,  or,  in  other  words,  but  a  two-  Rep.  14. 

hundredth  part,  has  not  such  an  inter-  See  also  article  Corporations  (Private), 

est  as  will  warrant  the  court  in  setting  7  Am.  and  Eng.  Encyc.  of  Law(2ded.) 

aside  a  decree  of  foreclosure  entered  855. 

against  the  corporation,  in  the  absence  Requisite  Showing  as  to  Bight  of  Ac- 
of  an  allegation  of  fraud.  Drake  9.  tion. —  To  justify  a  suit  it  must  in  gen- 
New  York  Suburban  Water  Co.,  36  N.  eral  be  shown  that  suitable  redress  is 
Y.  App.  Div.  275.  not  attainable  through  the  action  of  the 
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(2)  Federal  Courts.  — To  enable  a  United  States  court  to  take 
jurisdiction  the  complainant  must  assert  a  right  which  would  be 
enforceable  in  a  state  court,  and  in  addition  there  must,  as  a 
general  rule,  be  such  diverse  citizenship  as  will  confer  jurisdiction 
on  a  United  States  court.1  It  must  appear  that  the  suit  is  not 
a  collusive  one  to  confer  on  a  United  States  court  jurisdiction 
which  it  would  not  otherwise  have.8 

b.  Joinder  of  Causes  of  Action.  —  Notwithstanding  the 
fact  that  a  stockholders'  bill  for  relief  may  be  framed  with  a 
double  aspect,  the  alternative  case  stated  must  be  the  foundation 
for  precisely  the  same  relief,8  and  it  is  not  proper  to  unite  several 

corporation.     Brewer  v.  Boston  Thea-  the  statutes  and  rules  would  seem  to 

tre,  104  Mass.  378.  be  that  they  are  so   to  be  taken   on 

Foreign  Corporation.  —  Where  illegal  reaching  the  federal  courts.     Leo   v. 

acts  of  the  directors  of  a  foreign  cor-  Union  Pac.  R.  Co.,  17  Fed.  Rep.  273. 
poration  cause  injury  to  the  property        2.  Dannmeyer  v.  Coleman,  11  Fed. 

rights  of  individual  stockholders  who  Rep.  97;  Hawes  v.  Oakland,  104  U.  S. 

are  citizens  of  the  state  in  which  action  450. 

is  brought,  the  court  has  jurisdiction  United  States  Equity  Bole  94  applies 
of  the  subject-matter  so  far  as  relief  only  to  bills  brought  by  a  stockholder 
can  be  accomplished  by  acting  directly  against  the  corporation  and  others, 
on  the  persons  of  the  defendants.  "  founded  on  rights  which  may  prop- 
Ernst  v.  Rutherford,  etc.,  Gas  Co.,  38  erly  be  asserted  by  the  corporation,*" 
N.  Y.  App.  Div.  388.  and  does  not  apply  to  a  bill  brought  by 

1.  La  Grange  Tp.  v.  Slate  Treasurer,  a  stockholder  against  the  corporation 

24  Mich.  468;  Morgan  v.  New  Orleans,  and  another,  but  not  founded  on  such 

etc.,  R.  Co.,  1  Woods  (U.  S.)  15, 17  Fed.  rights.    Thus,  where  suit  is  brought 

Cas.  No.  0,806.    And  see  article  United  against  the  corporation  to  restrain  cor- 

States  Courts.  porate  action,  and  the  president  seems 

Setting  Aside  Judgment  of  State  Court,  to  be  joined  for  the  purposes  of  dis- 
—  A  federal  court  is  neither  invested  covery  only,  and  not  as  a  party  against 
with,  nor  will  it  exercise,  jurisdiction  whom  specific  relief  is  sought,  instead 
to  grant  a  new  trial  on  a  judgment  of  against  the  president  to  restrain 
rendered  by  a  state  court  against  a  official  action  and  for  relief  against  him 
corporation  after  the  said  court  has  personally, the  corporation  being  joined 
refused  two  applications  for  such  re-  merely  because  it  has  refused  to  pro- 
hearing,  on  the  request  of  a  nonresident  ceed  in  its  own  right,  the  rule  does  not 
stockholder  wishing  to  have  such  judg-  apply.  Leo  v.  Union  Pac.  R.  Co.,  17 
men t  annulled  for  fraud.  Hendrickson  Fed.  Rep.  273.  See  also  Ranger  v. 
v.  Bradley,  85  Fed.  Rep.  508.  Champion   Cotton-Press  Co.,  52  Fed. 

Transfer  from  State  to  United  States  Rep.  611,  wherein  it  was  held  that  the 

Court.  —  A  mere  refusal  by  directors  of  rule  did  not  apply  to  cases  in  which 

a  corporation  to  prosecute  a  claim  in  there  is  a   real  contest  between  the 

which  they  could  not  possibly  be  sue-  stockholder  and  his  corporation.    And 

cessful  will  not  authorize  the  transfer  see  article  United  States  Courts. 
when  the  suit  could  not  in  any  event        3.  Brown  v.  Bedford  City  Land,  etc., 

be   maintained   in  a   state  court.     La  Co.,  91  Va.  31,  holding  that  in  an  ac- 

Grange  Tp.  v.  Stale  Treasurer,  24  Mich,  tion  against  their  corporation,  brought 

468.     See  article  Removal  of  Causes,  by  stockholders,  a  cause  of  action  aris- 

vol.  18,  p.  150.  ing  out  of  the  fraudulent  obtaining  of 

Effect   of    Removal   on   Pleadings.—  a  contract  of  subscription,  which  is  dis- 

Where  a  suit  against  the  corporation  affirmed  by  the  plaintiffs,  and  a  rescis- 

to  restrain  corporate  action  is  removed  sion  of  which  is  prayed  in  one  part  of 

under  the  provisions  of  section  6  of  the  the  bill,  cannot  be  coupled  with  a  cause 

Act  of  1875  (1  Supp.  Rev.  Stat.  172),  if  of  action  set  out  by  the  same  plaintiffs 

the  pleadings  are  in  form  and  verified  against  the  same  defendants,  resting 

so  as  to  be  regular  and  valid  in  the  upon  their  relation  as  stockholders  of 

state  courts,  the  intern  ion  and  effect  of  the  defendant  corporation,  which  they 

W  Volume  XX.     * 


Enforcement        STOCK  AND  STOCKHOLDERS  of  Rights. 

causes  of  action  that  are  so  inconsistent  and  repugnant  to  one 
another  that  the  court  may  be  confused  and  embarrassed  in 
administering  the  relief  sought.1 

Causes  of  Aotion  in  Favor  of  Corporation  and  Stockholders.  —  A  cause  of 
action  that  belongs  individually  and  exclusively  to  complaining 
stockholders,  and  another  cause  of  action  belonging  primarily  to 
the  corporation  and  in  which  the  plaintiffs  have  no  interest  except 
an  equitable  right  as  cestuis  que  trust  in  common  with  the  owners 
of  the  other  shares  of  stock,  are  so  entirely  independent  and 
diverse  in  character  that  they  cannot  be  joined.* 

seek  co  maintain  only  by  virtue  of  their  Henshaw  v.  Salt  River  Valley  Canal 

position    as   stockholders,   and    which  Co.,  (Ariz.  1898)  54  Pac.  Rep.  577. 

must  therefore  be  considered  as  a  dis-  A  cause  of  action  arising  from  the 

tinct  act  of  affirmance  and  ratification  liability  to  the  corporation  of  one  de- 

of  the  very  transaction  that  they,  in  an-  fendant  as  assignee  of  certain  unpaid 

other  part  of  the  bill,  seek  to  repudiate,  shares  of  capital  stock,  and  the  alleged 

To  permit  this  would  be  to  require  the  joint   liability  with   him  of  five  other 

court  to  disregard  well-established  prin-  defendants  for  the  subscription   price 

ciples,  which  constitute  landmarks  in  of  the  said   stock,   cannot   be   joined 

our  system   of  equity  jurisprudence,  with  a  cause  of  action  arising  from  the 

And  see  article  Multifariousness  and  liability  to  the  corporation  of  five  of 

Misjoinder  (in  Equity),  vol.  14,  p.  194.  the  samedefendants  for  alleged  fraudu- 

1.  Scharf  v.   VVarren-Scharf  Asphalt  lent  conduct  connected  with  the  sale  of 

Paving   Co.,    5  N.  Y.  App.    Div.  439,  the  corporation's  property  made  by  the 

Henshaw   v.  Salt  River' Valley  Canal  receiver  of  the  corporation  under  an 

Co.,  (Arizona  1898)  54  Pac.  Rep.  577;  order  of  court,  because  each   charge 

Davis    v.    Peabody,    170    Mass.    397;  presents  an  independent  case  for  relief 

Holton  v.  Wallace,  77  Fed.  Rep.  6i,  66  which  requires  different  proof  and  also 

Fed.  Rep.  409.  a  different  decree.    Holton  v.  Wallace, 

Misjoinder  of  Causes  of  Action.  —  Where  66  Fed.  Rep.  409. 

the    plaintiffs     sued    to     correct    and  Disconnected  Acts  oj    Misconduct. — 

remedy  abuses  in   the  exercise  of  cor-  Where    a    bill    filed    by    stockholders 

porate  powers  by  the  defendant  com-  against  the  corporation  charges  various 

pany  and  its  officers,  and   to  restrain  acts  of  maladministration  against  the 

the  ultra  vires  acts  of  said  company  corporate  officers,  but  attributes  some 

and  its  officers,  in  effect  suing  for  the  of   these   acts    to    individual    officers, 

corporation,  they  also,  in  an  individual  some  to  different  groups  of  officers,  and 

capacity,   sought   to    enforce    a   right  some  to  the  president  and  directors  of 

arising  out  of  a  breach  of  contract  with  the  corporation  as  a  whole,  it  presents 

respect   to   their  individual   rights  as  a  combination  of  causes  of  action  so 

stockholders,  and  to  this  extent  it  was  hopelessly  diverse  as  to  be  incapable 

held  that  there  was  a  misjoinder  in  the  of  adjustment  in  one  suit.     Brown  v. 

technical  sense  that   the   plaintiffs  in  Bedford  City  Land,  etc.,  Co.,  91  Va.  31. 

the  two  causes  of  action  did  not  sue  in  2.  Church  v .  Citizens'  St.  R.  Co.,  78 

the  same  right,  but  the  complaint  did  Fed.  Rep.  526. 

not  disclose  any  inconsistency  or  re-  Where  the  Belief  Asked  for  One  Cause 
pugnancy  in  the  enforcement  of  the  Is  Not  Essential  to  Full  Belief  under 
plaintiffs' rights  as  stockholders  and  as  another  cause,  the  two  causes  for  re- 
contractors.  If  their  averments  were  lief  cannot  be  joined.  Davis  v.  Pea- 
true  the  redress  sought  by  them  in  body,  170  Mass.  397,  in  which  case  the 
their  rights  as  stockholders  against  the  complaining  stockholder  alleged  that 
defendant  company  and  its  officers,  if  he  was  induced  by  fraud  to  enter  into 
granted,  would  not  in  any  wise  inter-  contracts  of  subscription,  that  upon 
fere  with  the  granting  of  the  relief  the  discovery  of  the  fraud  he  rescinded 
sought  by  the  plaintiffs  under  their  such  contracts,  and  that  he  offered  to 
contract,  but  on  the  contrary  the  grant-  return  his  shares  and  demanded  the 
ing  of  the. former  would  in  effect  be  in  repayment  of  the  sums  which  he  had 
aid  of  the  latter.  The  complaint  was  paid;  and  further  alleged  that  the  trus- 
accordingly     held    not     multifarious,  tees  of  the  corporation  had  managed 
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Various  Acta  Part  of  One  Scheme.  —  Where  the  various  acts  com- 
plained of  are  set  forth  as  parts  of  a  single  scheme  devised  and 
carried  on  by  all  the  individual  defendants  to  effect  a  single  pur- 
pose, only  a  single  cause  of  action  in  favor  of  the  plaintiff  is 
stated,  and  not  several  independent  causes.1 

Double  Belief.  —  It  is  sometimes  necessary  and  proper  to  seek 
double  relief.* 

c.  PARTIES — (i)  General  Rules — (a)  All  Persona  Interested.  —  In 
proceedings  by  stockholders  in  behalf  of  themselves  or  of  the 
corporation,  for  equitable  relief  by  reason  of  the  fraud,  breach  of 

the  affairs'of  the  association  recklessly,  against  all  of  the  wrongdoers.     Gray 

and  in  their  own  private  interests  and  v.  Fuller,  17  N.  Y.  App.  Div.  29. 
profit;  and  did  not  connect  his  allega-        2.  Wickersham     v.     Crittenden,    93 

tions  with  an  averment  that  the  cor-  Cal.  17. 

poration  had  not  sufficient  means  to  Rescission  of  Subscription  and  Becovery 
answer  a  decree  ordering  it  to  repay  of  Honey. —  In  an  action  against  a  cor- 
him  his  money.  It  was  held  that  the  poration  and  others  to  rescind  a  sub- 
two  prayers  were  for  distinct  kinds  of  scription  by  the  plaintiff  for  shares  in 
relief,  and  if  the  first  were  granted,  the  the  capital  stock  of  the  corporation,  and 
plaintiff  would  have  no  further  interest  for  the  recovery  of  the  money  paid  on 
in  the  corporation  or  its  property,  and  account  of  such  subscription,  a  corn- 
no  further  right  to  complain  of  miscon-  plaint  states  but  a  single  cause  of  action 
duct  on  the  part  of  the  trustees.  See  where  it  states  that  the  representations 
also  Scharf  v.  Warren-Scharf  Asphalt  made  to  the  plaintiff  to  obtain  a  sub- 
Paving  Co.,  5  N.  Y.  App.  Div.  scription  were  false  and  untrue,  and 
43 q.  that  the  stock  had  been  issued  at  less 

In  Hew  York  a  cause  of  action  for  than   its   par   value.     Conceding  that 

equitable  relief  cannot  be  joined  with  the  plaintiff  has  asked  for  greater  relief 

a*  claim  for  damages  against  individual  than  that  to  which  he  is  entitled,  the 

defendants,  because  the  one  seeks  re-  defendant  cannot  demur  on  the  ground 

dress  that  can  be  determined  only  by  a  that  the  two  causes  of  action  are  irn- 

judge  presiding  at  special  term;    the  properly    joined.     Turner    v.    Bayles, 

other  can  be  determined  only  by  a  jury  (Supm.  Ct.  App.  Div.)  39  N.  Y.  Supp. 

at  the  circuit,  except  where  the  parties  518. 

expressly  waive  a  jury  at  the  time  of        Injunction,     Accounting,     Etc.  —  In 

trial.     House   v.  Cooper,  (Supm.   Ct.  Crumlish    v.   Shenandoah    Valley   R. 

Spec.  T.)  16  How.  Pr.  (N.  Y.)  292.  Co.,  28  W.  Va.  623.  it  was  held  that  an 

1.  Various  Fraudulent  Acts.  —  Acorn-  objection   on   the   ground   that  a  bill 

plaint  does  not  set  forth  two  causes  of  brought  by  a  stockholder  on  behalf  of 

action  because,  in  addition  to  a  state-  himself  and  other  stockholders  of  a 

ment  of  the  fraudulent  misappropria-  dissolved  corporation  against  another 

tion  by  (he  directors,  it  alleges  the  facts  corporation  is  multifarious,  cannot  be 

constituting  the  fraud  and  the  means  sustained  when  the  principal  and  sub* 

and  instruments  by  which  it  was  ac-  siantive  object  of  the  bill  is  to  restrain 

complished.     Wickersham  v.  Critten-  the  defendant  corporation  from  dispos- 

den,  93  Cal.  17.  ing  of  and   to  compel   it   to  account 

Where  Corporation  May  Maintain  Sepa-  for  certain  mortgage  bonds  belonging 

rate  Actions.  —  The  fact  lhat  the  cor-  to  the  dissolved  corporation,  which  are 

poration    may   maintain    independent  in  imminent  danger  of  being  lost  to  it, 

actions  does  not  deprive  a  stockholder  and  when,  as  subsidiary  or  incident  to 

of  the  right  to  unite  various  acts  as  its  primary  object,  the  bill   asks  that 

grounds  for  a  single  cause  of  action  the  said  bonds,  when  brought  within 

against    all    of    the    actors.     Acts  of  the  control  of  the  court,  may  be  duly 

directors  and  of  third  persons,  though  administered  because  the  cor  poration  to 

constituting  several  independentcauses  which  they  belong  has  been  dissolved 

of  action  in  favor  of  a  corporation,  may  and    has    passed     out    of    existence, 

be  so  connected  as  to  constitute  a  single  Crumlish    v.   Shenandoah    Valley  R. 

cause  of  action  in  favor  of  a  stockholder  Co.,  28  W.  Va.  623. 
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trust,  or  ultra  vires  of  the  directors,  trustees,  or  other  representa- 
tives of  the  corporation,  all  persons  interested  in  the  controversy 
must  be  made  parties,  or  they  must  be  given  an  opportunity 
to  come  in  and  be  made  parties.1 

(b)  Corporation.  —  Where  a  suit  is  brought  by  one  or  more  stock- 
holders on  behalf  of  the  corporation,  the  corporation  is  a  neces- 
sary party  plaintiff  or  defendant,  because  the  relief  is  asked  in 
behalf  of  the  corporation  and  not  of  the  individual  stockholder.* 

(o)  Creditors.  —  Where  the  rights  and  interests  of  creditors  are 
involved  in  a  proceeding  against  the  corporation  they  should  in 
some  way  be  represented  in  the  suit.8 

(d)  stockholders.  —  Where  a  bill  alleges  maladministration  on  the 
part  of  the  officers  of  the  corporation,  the  complainant  must 
either  sue  for  the  benefit  of  all  having  like  interests  as  himself, 
so  that  they  may  come  in  and  share  in  the  conduct  of  the  suit,  or 
make  them  defendants.  If  the  stockholders  are  so  numerous  as 
to  make  it  impracticable  to  join  all  of  them,  a  number  of  them 
who  are  not  also  officers  should  be  made  parties,  and  thereby 
all  as  a  class  will  be  represented.4 

(e)  Excuse  for  Omission  of  Necessary  Parties.  —  Where   necessary   and 

1.  Henshaw    v.    Salt    River  Valley  the  satisfaction  of  the  creditors.    The 
Canal  Co.,  (Arizona  1898)  54  Pac.  Rep.  creditor,    therefore,    would    naturally 
577;  Taylor  v.   Holmes,  14  Fed.  Rep.  seek  to  enforce  the  very  liability  from 
498.  which  the  stockholder  asks  to  be  re- 
Persons  Induced  by  Fraud  to  Subscribe,  lieved.     Between  the  two  classes  there 

—  Where  stockholders  who  have  been  would  seem,  indeed,  to  be  an  irrepres- 
fraudulently  induced  to  subscribe  for  si ble  conflict."  Brown  v.  Bedford  City 
shares  of  stock  in  the  defendant  cor-  Land,  etc.,  Co.,  91  Va.  31. 
poration  pray  for  a  cancellation  of  the  Intervention  of  Creditors.  —  In  Michi- 
contract  of  subscription  and  for  a  re-  gan%  in  an  action  brought  by  a  stock- 
turn  of  the  money  paid,  all  persons  holder  against  a  corporation  and  its 
who  have  by  identical  representations  directors  for  an  account  of  their  official 
been  fraudulently  induced  to  become  action  in  the  management  of  the  affairs 
subscribers  may  be  united  in  the  bill,  and  in  the  disposition  of  the  funds  of 
and  the  offending  company  and  its  offi-  the  corporation,  creditors  cannot  inter- 
cers  and  agents  through  whom  the  vene  as  a  matter  of  right;  and  How. 
fraudulent  representations  were  made  Annot.  Stat.  Mich.,  c.  281,  §  8150,  au- 
may  be  made  defendants.  Brown  v.  thorizing  creditors  generally  to  file  bills 
Bedford  City  Land,  etc.,  Co.,  91  Va.  or  petitions  to  compel  the  officers  of  a 
31;  Bosher  v.  Richmond,  etc..  Land  corporation  to  account,  and  for  other 
Co.,  89  Va.  459.  purposes   mentioned    in    the    statute, 

2.  Shawhan    v.   Zinn,    79    Ky.   300;  does  not  give  them  the  right  to  inter- 
Black  v.  Huggins,  2  Tenn.  Ch.  780.  vene.     Smith  v.  George  T.  Smith  Mfg. 

8.  Taylor  v.   Holmes,  14  Fed.  Rep.  Co.,  119  Mich.  11. 

498.  4.  Davis  v.  Peabody,  170  Mass.  397; 

Rescission  of  Contract  of  Subscription —  McAfee  v,  Zettler,  103  Ga.  579. 

Joinder  of  Creditors. —  Where  stockhold-  Aotion    by    Preferred    Stockholder. — 

ers  ask  for  the  cancellation  of  a  fraudu-  Where  action  is  brought  by  a  preferred 

lent  contract  of   subscription,   and   a  and  guaranteed  stockholder  against  a 

return  of  the  money  paid,  creditors  of  corporation  to  secure  the  payment  of 

the  corporation  are  not  proper  parties,  dividends  agreed  t"  be  paid  by  the  cor- 

"  Their  rights  and   interests  are   not  poration  upon  certain  shares  of  pre- 

only  diverse,  but  wholly  antagonistic,  ferred  and  guaranteed  stock  issued  by 

The  unpaid  subscriptions  of  the  stock-  it,  it  does  not  seem  necessary  that  the 

holders   constitute   a    trust   fund    for  stockholders  should  be  made  parties  to 
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indispensable  parties  are    not  joined,   the  averments    excusing 
their  omission  must  be  concise,  definite,  and  satisfactory.1 

(2)  Plaintiffs  —  Joinder  of  Stockholder!.  —  Two  or  more  stockhold- 
ers may  join  in  a  proceeding  against  the  corporation  where  they 
are  each  entitled  to  relief  of  the  same  kind,  and  they  need  not 
be  entitled  to  joint  or  coextensive  relief.* 

Action  by  Corporation.  —  Where  the  proceeding  is  brought  for  the 
benefit  of  all  the  stockholders  on  behalf  of  the  corporation,  it  is 
not  indispensable  to  make  all  the  stockholders  parties  plaintiff, 
though  they  may  be  proper  parties.8 

One  Who  Is  Hot  a  Stockholder  is  improperly  joined  as  plaintiff,  and 
as  such  a  suit  is  a  joint  one  the  want  of  interest  of  one  plaintiff 
will  be  a  good  ground  of  demurrer  to  the  whole  bill.4 

the  action.     Prouly  v.  Michigan  South-  Scrip  Holders,  the  plaintiffs  have  no 

em,  etc.,  R.  Co.,  4  Thomp.  &  C.  (N.  right  to  restrict  its   benefits   to   only 

Y.)  330.  those  scrip  holders  who  happen  to  be 

1.  Westcott  v.  Minnesota  Min.  Co.,  stockholders  also.     If  a  bill  is  filed  on 
23  Mich.  145.     In  this  case,  where  the  behalf  of  a  class  to  enforce  the  rights 
heirs  and   legal  representatives  of  a  of  a  class,  then  every  member  of  that 
stockholder  were  necessary  parties,  an  class  has  a  right  to  come  in  and  enjoy 
allegation  that  such  stockholder  died  its  benefits  upon  contribution  to  the 
on  a  specified  date,  in  a  particular  state,  expenses  of  the  litigation,  whether  or 
being  then  a  resident  of  such  state,  but  not  he  has  some   other  qualification, 
at  what  place  the  complainants  were  Rogers  v.  New  York,  etc..  Land  Co., 
unable  to  discover,  and  that  "  since  he  (Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supj>.  90S. 
died  they  have  diligently  inquired  and        Action  for  Rescission.  —  It  seems  that 
made  efforts  to  ascertain  where  and  a  stockholder  may  maintain  an  action 
who  his  heirs  and  legal  representatives  to  procure  the  cancellation  of  stock  in 
were,  so  as  to  make  them  parties  to  the  his  behalf  alone  without  reference  to 
suit,  but  have  not  been  able  to  ascer-  the  interests  of  the  original  stockbold- 
tain  who  or  where  they  are,"  though  ers;  any  of  the  latter,  however,  may 
they  were  informed  that  they  were  all  become  parties  plaintiff  thereto  upon 
nonresidents  of  the  state  :'n  which  ac-  due  application.     Wood  v.  Union  Gos- 
tlon  was  brought,  was  held  not  a  suffi-  pel  Church  Bldg.  Assoc,  63  Wis.  9. 
cient  excuse  for  a  failure  to  join  them.        Voluntary  Transferee  of  Stock  a  Proper 

2.  Merchants,  etc.,  Line  v.  Waganer,  Party.  —  Where  action  was  brought  by 
71  Ala.  581.  eight  stockholders  in  behalf  ot  ibem- 

Bill  by  Some*  In  Behalf  of  All.  —  Where  selves  and  all  other  stockholders  simi- 

the  stockholders  having  a  right  to  sue  lady  situated   and  who  might  come  in 

are  so  numerous  as  to  render  it  im-  and  contribute  to  the  expense  thereof, 

possible  or  very  inconvenient  to  bring  to  set  aside  acts  and  transfers  done  or 

them  all  before  the  court,  a  part  may  made  by  the  said  company  as  corrupt 

file  a  bill  in  behalf  of  themselves  and  and  fraudulent  as  to  the  stockholders, 

all  others  standing  in  the  same  skua-  all  of  the  plaintiffs,  except  one.  were 

tion.     Langolf  v.  Seiberlitch,  2  Pars,  nonresidents  of  the  state  in  which  the 

Eq.  Cas.  (Pa.)  64.  action   was  .brought,    and    resided  in 

Where   the  action   is   brought  in  a  another  state,  and  it  was  held  that  a 

representative   capacity  on   behalf  of  defect  in  the  sole  resident's  title,  in  that 

all  others  in  a  similar  situation,  those  he  had  paid  nothing  for  his  stock,  and 

members  of  that  class  who  do  come  in  that  he  was  not  a  real  and  bona  fi'*' 

are  treated  in  all  respects  as  original  litigant,  did  not  justify  dismissal  of  tbe 

parties.     Pro uty  v.  Michigan  Southern,  complaint.     Ervin  v.  Oregon  R..  etc., 

etc.,  R.  Co.,  1  Hun  (N.  Y.)655;  Rogers  Co.,  35  Hun  (N.  Y.)  544. 

v.  New  York,  etc.,  Land  Co.,  (Supm.  3.  Forbes  v.  Gracey,  9  Fed.  Cas.  No. 

Ct.  Gen.  T.)  1  N.  Y.  Supp.  908;  Wood  4,924. 

v.  Union  Gospel  Church  Bldg.  Assoc,  4.  Heath  v.  Erie  R.  Co..  8  Blatchl. 

63  Wis.  9;  Wood  v,  Hoskin,  63  Wis.  15.  (U.  S.)  347.                                           , 

Where  a  Bill  It  Filed  on  Behalf  of  Where  State  If  a  Party.  —  CitUens  ot 

773  Volume  XX. 


Enforcement         STOCK  AND  STOCKHOLDERS.  of  Bights. 

(3)  Defendants  —  (a)  Corporation.  —  The  corporation  must  be 
joined  as  a  party  defendant  where  a  stockholder  or  stockholders, 

either  individually  or  on  behalf  of  themselves  and  others,  sue  its 
directors  and  officers  and  other  persons  injuring  the  corporation 
in  any  way.1 

Denial  of  Existence  of  Corporation.  —  Where  the  theory  of  a  bill  to 
restrain  a  threatened  waste  by  the  stockholders  of  a  corporation 
is  that  no  corporation  exists,  the  corporation  need  not  be  made 
a  party.2 

a  siate  are  not  proper  parties  to  a  pro-  that  the  subject  of  the  action  is  situ- 

ceeding  by  stockholders  against  a  cor-  ated,    within   the    state    is    sufficient, 

poration,    because    the   state   itself  is  House  v.  Cooper,  (Supm.  Ct.  Spec.  T.) 

one  of  the  stockholders  and  is  a  proper  16  How.  Pr.  (N.  Y.)  292. 

party.     Central  R.  Co.  v.  Collins,  40  Aotion   for   Accounting.  —  Where  an 

Ga.  582.  action  is  brought  against  the  directors 

1.  California.  —  Beach  v.  Cooper,  72  of  a  corporation  for  an  accounting,  the 

Cal.  99.  corporation  is  an  indispensable  party 

Georgia.  —  Colquitt  v.    Howard,    n  defendant.   Corning  v.  Barrett,  (Supm. 

Ga.  556.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  241. 

Illinois.  —  Chicago  v.  Cameron,  120  Dismissal  as  to  Corporation.  —  A  dis- 

111.  447;  Bruschke  v.  Der  Nord  Chicago  missal  as  to  the  corporation  works  a 

Schuetzen  Verein,  145  111.  433.  discontinuance,  because  it  is  an  indls- 

Maine.  —  Kennebec,  etc.,  R.  Co.  v.  pensable  party  defendant.     Beach  v. 

Portland,  etc.,  R.  Co.,  54  Me.  173.  Cooper,  72  Cal.  99. 

Michigan.  —  Cicotie  v.  Anciaux,  53  Snostitntion  of   Receiver.  —  Where  a 

Mich.  227;   Coxe    v.    Hart,   53  Mich,  receiver  has  been  appointed  pending  a 

557.  suit  against  a  corporation   to  compel 

Missouri.  —  Gruen    v.    Schaefer,    7  it  to  carry  on  its  business  in  the  way 

Mo.  App.  587.  authorized  by  the  act  under  which  it  is 

New  York.  —  Stromeyer  v.  Combes,  organized,  it  is  proper  to  substitute 

15  Daly  ( N.  Y.)  29:  Houses.  Cooper,  upon  motion  such  receiver  as  defend- 

(Supm.  Ct.  Spec.  T.)  16  How.  Pr.  (N.  ant  in  place  of  the  corporation.     Bedell 

Y.)  292:  Bell  v.  Mali,  (Supm.  Ct.  Spec.  v.  North  America  L.  Ins.  Co.,  7  Daly 

T.)  11  How.  Pr.  (N.  Y.)  254.  (N.  YO273. 

Tennessee.  —  Dead e rick  v.  Wilson,  8  2.  Putnam  v.  Ruch,  54  Fed.  Rep.  216. 

Baxt.  (Tenn.)  109.  After   Disiolntion    of    Corporation.  — 

/f  est  Virginia.  —  Crumlish  v.  Shen-  Where  the  bill  avers  that  a  foreign  cor- 

andoah  Valley  R.  Co.,  28  W.  Va.  623.  pcration  has  been  dissolved,  its  charter 

United  States.  —  Forbes  v.  Gracey,  9  forfeited,  and  all  of  its  assets  sold  ex- 
Fed.  Cas.  No  4,924;  Newby  v.  Oregon  cept  those  sought  to  be  secured  and 
Cent.  R.  Co.,  1  Sawy.  (U.  S.)  63,  18  administered  in  the  suit,  there  is  no 
Fed.  Cas.  No.  10,145;  Davenport  v.  necessity  or  propriety  in  making  an 
Dows,  18  Wall.  (U.  S.)  626;  Taylor  i'.  "extinct  corporation,"  a  "non-existent 
Holmes,  14  Fed.  Rep.  498;  Bell  v.  Dono-  nonentity,"  a  party  defendant.  Crum- 
ho?.  17  Fed.  Rep.  710;  Putnam  v.  Ruch,  lish  v.  Shenandoah  Valley  R.  Co.,  28 
54  Fed.  Rep.  216.  W.    Va.   623.    See    also    Steenrod    v. 

Action  on  Behalf  of  Foreign  Corporation.  Wheeling,  etc.,  R.  Co.,  27  W.  Va.  10. 
—  In  New  York  an  action  against  a  The  Assignee  of  an  Insolvent  Corpora- 
foreign  corporation  can  be  brought  Hon  is  not  a  necessary  party,  but  is  a 
only  (1)  by  a  resident  of  the  state  for  proper  one,  to  an  action  against  the 
any  cause  of  action;  (2)  by  a  plaintiff  corporation  for  damages  by  reason  of 
not  a  resident  of  the  state  when  the  false  and  fraudulent  representations  of 
cause  of  action  has  arisen,  or  the  sub-  its  president  as  to  the  value  of  the 
ject  of  the  action  Is  situated,  within  stock  and  the  financial  ability  of  the 
the  state.  Inasmuch,  therefore,  as  no  corporation,  in  the  fruits  of  which 
effectual  relief  can  be  given  without  a  the  corporation  participated,  and  by 
corporation  being  a  party  to  the  suit,  which  representations  the  complainant 
a  complaint  which  does  not  state  or  was  induced  to  purchase  stock.  Dorsey 
show  that  the  cause  of  action  arose,  or  Mach.  Co.  v.  McCaffrey,  139  lnd.  545. 
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(b)  Directors  and  Stockholders.  —  Where  stockholders  sue  third  par- 
ties to  cancel  or  set  aside,  as  collusive  and  fraudulent,  sales  made 
to  them  of  the  corporate  property  by  the  officers  of  the  corpora- 
tion, such  officers  and  any  stockholders  who  connive  at  such  sales 
are  necessary  and  indispensable  parties,  inasmuch  as  their  inter- 
ests must  be  affected  by  the  decree  sought  to  be  obtained.1 

Where  Directors  Have  Misappropriated  Funds.  —  The  directors  of  a  cor- 
poration who  are  charged  with  misappropriating  the  funds  of  the 
corporation  are  proper  if  not  necessary  and  indispensable  parties 
to  a  bill  brought  by  stockholders  to  procure  relief  from  fraudu- 
lent appropriation  of  the  funds  and  property  of  the  corporation  ;* 
but  it  has  been  held  unnecessary  to  join  all  the  directors  who 
have  been  concerned  in  the  illegal  and  fraudulent  acts  com- 
plained of,  because  they  are  in  the  position  of  trustees  implicated 
in  a  common  breach  of  trust,  against  whom  the  cestuis  que  trust 
may  elect  to  proceed  jointly  or  separately.8 

Where  Directors  Fail  to  Sue.  —  Where  suit  is  brought  by  stock- 
holders on  a  claim  belonging  to  the  corporation,  because  the 
directors  have  fraudulently  declined  to  sue,  the  directors  of  the 
corporation  are  necessary  and  indispensable  parties.4 

Participation  of  Stockholders  in  Fraud.  —  It  is  proper  to  make  stock- 
holders charged  with  participating  in  a  fraud  committed  by  the 

1.  Ribon  v.  Chicago,  etc.,  R.  Co.,  16  Change  in  Personnel  of  Board  of  Direc- 
Wall.  (U.  S.)  446.  And  see  articles  tors.  —  When  a  stockholder  seeks  to 
Creditors'  Bills  and  Fraudulent  hold  directors  generally  for  what  is  al- 
Conveyances,  vol.  5,  p.  542;  OFFICERS  leged  to  have  been  a  continuous  and 
of  Private  Corporations,  vol.  15,  connected  series  of  acts  extending 
p.  60.  through  several  years,  and  resulting  in 

2.  Moyle  v.  Landers,  (Cal.  1889)  21  harm  to  the  corporation  and  its  stock- 
Pac.  Rep.  1 133.  holders,  he  may  unite  in  one  action 

In  a  Prooeeding  to  Cancel  an  TJnau-  those  who  have  been  directors  at  differ- 
thorized  Issne  of  Stock  the  directors  of  ent  portions  of  the  period  under  in- 
the  corporation  are  not  indispensable  vestigation,  and  have  their  rights  and 
parties  defendant,  though  they  will  be  accountability  determined  by  one  ju (im- 
proper parties  if  the  plaintiff  elects  to  ment.  Sayles  v.  Central  Nat.  Bank, 
make  them  such.  Wood  v.  Union  (Supm.  Ct.  Spec.  T.)  18  M.'sc.  (N.  Y.) 
Gospel  Church  Bldg.  Assoc,  63  Wis.  9.  155. 

Belief   Not    fought    from   Officers.  —  Personal  Representative  of  Director.  — 

Where  a  stockholder's  bill  prayed  for  In   cases    where   it   would   have  been 

relief  on    behalf    of    his    corporation  proper    to    join    a     person    if    alive, 

against  another  corporation,  and  did  although  he  had  by  resignation  ceased 

not  seek  any  relief  from  the  presidents  to  be  a  director,  in  an  action  against 

of  the  two  corporations,  nor  did  the  a  corporation  for  damages  by  reason 

bill  indicate  that  they  had  any  interest  of  the  acts  and  omissions  of  certain 

in  the  matter,  it  was  held  that  a  de-  persons    as    directors    thereof,    it    is 

murrer  on  the  ground  of  misjoinder  of  proper  in   case  of  his  death   10  join 

parties  should  be  sustained.     Wolf  v.  his    personal  representative  as  a  de- 

Shortridge,  22  Pa.  Co.  Ct.  81.  fendant.     Sayles  v.  Central  Nat.  Bank, 

Suit   to  Enjoin    Illegal   Tax.  —  The  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.) 

directors  of    the  corporation   are   not  155. 

necessary  and  indispensable  parties  in  3.  Cunningham  v.  Pell,  5  Paige  (K. 

a  suit  to  enjoin  the  collection  of  illegal  Y.)    607;    Heath    v.   Erie    R.    Co.,    8 

taxes  when  no  relief  is  prayed  against  Blatchf.  (U.  S.)  347. 

them.     Forbes  v.  Gracey,  9  Fed.  Cas.  4.  Slattery  v.  St.  Louis,  etc.,  Transp. 

No.  4,924.  Co.,  91  Mo.  217. 
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directors,  parties  defendant  to  a  bill  brought  by  a  stockholder 
against  the  corporation  for  relief  against  the  fraud.1 

(o)  Fraudulent  Grantees.  —  In  a  suit  to  restrain  the  directors  of  a 
railroad  corporation  from  entering  into  a  contract  with  another 
corporation,  the  other  corporation  is  unquestionably  a  necessary 
party,  and  the  nonjoinder  of  such  company  is  sufficient  to  justify 
the  court  in  refusing  an  injunction.* 

(d)  Persons  Without  Interest.  —  Persons  who  are  not  directors,  but 

1.  Taylor  v.  Miami  Exporting  Co.,  5  not  universal.  *  *  *  I  ihink  the 
Ohio  .162,  holding  that  there  is  a  true  principle  is,  that  when  the  in junc- 
peculiar  fitness  in  so  doing,  because,  tion  will  have  the  effect  of  injuring,  in 
if  fraud  is  found,  the  whole  proceeding  any  material  respect,  the  rights  of  ab- 
may  be  reviewed  and  the  participators  sent  persons,  fhe  court  will  not,  unless 
compelled  to  restore  their  ill  gotten  in  case  of  special  necessity,  interfere 
gains  to  the  coffers  of  the  corporation,  with  such  rights,  but  that  when  the 
See  also  Ribon  v.  Chicago,  etc.,  R.  absence  of  persons  as  parties  consti- 
Co.,  16  Wall.  (U.  S.)  446.  tutes,  so  far  as  the  granting  or  refus- 

Where  the  Stockholders  Are  Not  Numer-  ing  of  the  injunction  is  concerned,  a 
ons,  and  the  minority  in  voting  power  formal  rather  than  a  substantial  de- 
complain  by  bill  of  the  votes  and  mo-  feet,  there  is  no  ground,  arising  from 
tives  of  the  majority,  and  of  the  cor-  such  fact,  for  a  refusal  of  the  tempo- 
porate  conduct  consequent  thereon,  it  rary  aid  of  the  court,  if  such  aid  ap- 
is not  improper  that  all  the  stock-  pears  under  the  circumstances  to  be 
holders  be  made  parties.  East  Rome  equitable/  " 
Town  Co.  v.  Nagle,  58  Ga.  474.  Where  Third  Persons  Have  Participated 

2.  Elkins  v.  Camden,  etc.,  R.  Co.,  with  corporate  officers  in  the  misappli- 
36  N.  J.  Eq.  241,  holding  that  equities  cation  of  the  funds  and  properly  of  a 
might  exist  in  favor  of  the  omitted  corporation,  they  may  be  joined  as  de- 
party  which  would  entitle  such  party  fendants  and  held  to  their  just  respon- 
to  the  formal  execution  of  the  contract  sibility,  and  property  of  the  corporation 
even  against  the  complainant,  though  may  be  followed  into  their  hands,  but 
on  the  case  as  it  stood  between  the  suit  on  such  grounds  should  be  prima- 
complainant  and  the  defendants,  the  rily  against  the  officers  of  the  corpora- 
plaintiff  might  be  entitled  to  the  aid  he  tion.  Slattery  v.  St.  Louis,  etc.,  Transp. 
asked.  "  The  indispensable  qualities  Co.,  91  Mo.  217.  See  also  Gray  v.  Ful- 
of  every  valid  judicial  sentence  are,  ler,  17  N.  Y.  App.  Div.  29. 

that  the  court  pronouncing  the  sen-  One  Who  Is  an  Actor  in  the  Transaction 
tence  shall  have  jurisdiction  of  the  by  which  the  stockholders  have  suf- 
parties  and  of  the  subject-matter  fered  cannot  escape  liability  merely 
adjudged,  and  that  the  sentence  shall,  because  his  conduct  has  been  sanc- 
in  substance  and  effect,  be  within  the  tioned  by  the  majority  of  the  stock- 
issue  made  by  the  pleadings.  It  is  an  holders,  and  is  a  proper  party  to  a  suit 
obvious  dictate  of  reason  and  | justice  by  the  minority  of  the  stockholders, 
that  a  court  shall  not  determine  the  the  object  of  which  is  to  follow  assets 
rights  of  a  party  not  before  it  and  who  of  the  corporation  which  have  been 
had  no  opportunity  to  be  heard  in  de-  misappropriated.  Ervin  v.  Oregon  R., 
fenseof  them.  The  granting  of  an  in-  etc.,  Co.,  27  Fed.  Rep.  625. 
junction  in  this  case  might,  at  least  Holders  of  Stock  Dlegally  Issued.  — 
temporarily,  deprive  the  omitted  party  The  holders  of  preferred  stock  issued 
of  highly  valuable  and  important  illegally  and  ultra  vires  are  proper  par- 
rights.  The  rule  upon  this  subject  is  ties  defendant  to  an  equitable  petition 
settled.  Chief  Justice  Beasley,  in  pro-  by  a  stockholder  against  the  corpora- 
nouncing  the  judgment  of  the  court  of  tion,  praying  that  it  be  restrained  and 
errors  and  appeals  in  Morgan  v.  Rose,  enjoined  from  receiving  at  any  future 
22  N.  J.  Eq.  592,  said:  '  The  nonjoin-  elections  a  vote  of  the  stock  so  illegally 
der  of  an  essential  party  does  not  issued,  and  that  said  issue  of  preferred 
necessarily  lead  to  the  dissolution  of  stock  be  declared  invalid.  Hollifield 
an  injunction;  the  general  rule  is  that  v.  Wrightsville,  etc.,  R.  Co.,  99  Ga. 
it  will  have  that  effect,  but  such  rule  is  365. 
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re  confederated  with  the  fraudulent  directors,  need  not 

i  parties  defendant  to  the  bill  unless  relief  is  sought 
ihem.1 

.L  OR  Complaint — (i)  Definiteness  and  Certainty. — 
or  complaint  must  set  out  positively  and  with  sufficient 
t  those  facts  that  are  essential  to  establish  the  complain- 
ht  to  relief,  and  that  are  within  the  knowledge  of  the 
lants.* 

i  v.  Erie  R.  Co.,  8  Blatchf.  railroad  corporations  for  the  purpose 

of  aiding  in  and  promoting  the  con. 

rat  Hot  Necessary  Parties.  —  str action,  maintenance,  and  operation 

tiff  may  elect  to  join  as  par-  of  the   railroads  of  such   companies, 

who  have  participated  with  but  the  bill  did  not  set  forth  any  rail- 

>  of  the  corporation  in  their  road  or  corporation  that  it  was  about 
t  proceedings.  Peabody  v.  so  to  aid,  nor  any  place  where  it  was 
ilen  (Mass.)  52.  about  so  to  invest  its  moneys,  and  on 
Stockholders.  —  Where  a  pur-  amotion  for  a  preliminary  injunction 
Uoclc  by  a  corporation  was  it  was  held  that  these  allegations  as  to 
y  stockholders  as  being  ultra  the  intention  and  purpose  of  diverting 
Dill  averred  that  the  vendors  the  funds  of  the  corporation  were  not 
d   with  all  their  interest  in  sufficient  as  a  basis  for  it.      Leo   v. 

No  decree  was  asked  Union  Pac.  R.  Co..  17  Fed.  Rep.  273. 
em,  and  no  decree  could  be  Illustration  of  Sufficient  Bill.  —  A  bill 
cting  their  interest,  for  con-  alleging  that  the  complainant  requested 
hey  had  none.  It  was  held  and  demanded  at  an  annual  meeting 
ry  that  they  should  be  made  of  the  corporation  a  clear  and  full  ex- 
Harvey  v.  Raleigh,  etc.,  R.  hibit  of  the  business  and  affairs  of  the 
d.  Rep.  115.  corporation,  which  was  peremptorily 
ng  v.  Barrett,  (Supm.  Ct.  refused  by  the  president  and  other 
!2  Misc.  (N.  Y.)  241;  Moore  officers,  that  he  desired  also  toexara- 
ralley  Min.  Co.,  104  N.  Car.  ine  the  books  of  the  corporation  so  as 
ner  v.  Richmond,  etc..  R.  to  ascertain  its  condition,  and  that  this 
Car.  44;  Leo  v.  Union  Pac.  also  was  peremptorily  refused;  and 
7  Fed.  Rep.  273;  Taylor  f.  charging  that  the  president  and  other 
4  Fed.  Rep.  498.  corporate  officers  had  managed  the 
b  in  Support  of  Bill. —  If  the  business  of  the  company  not  in  its  ta- 
ction is  not  set  out  distinctly  terest  but  their  own;  and  specially 
[y,  the  scope  of  the  bill  can-  charging  that  the  president  used  the  I 
arged  by  affidavits  in  support  funds  of  the  company  for  his  own  pur-                                    j 

>  v.  Union   Pac.   R.  Co.,   17  poses  and   use;    that  notwithstanding                                    J 
273.  the  by-laws  requiring  the  funds  of  the                                    ' 
ie  Allegations  Are  Meagre  and  corporation   to    be    deposited    in    the 

l  preliminary  injunction  will  name  of  the  company,  the  moneys  of 

Thus,  in  a  suit  against  a  the   company   were  deposited   to  the 

>rporation  to  restrain  it  from  private  account  of  the  president,  drawn                                   : 

>ney  on  its  bonds  secured  by  on  by  his  own  checks,  and  used  by                                    | 

in  trust  of  the  securities  of  him   as   he   saw    fit;   that   the    presi- 

s  held  by  it,  to  aid  in   the  dent  had  endeavored  to  evade  and  pre- 

and  construction  of  connect-  vent  any  accounting  of  the  corporate 

not  a  part  of  its  own  lines,  moneys;  and  charging  a  loss  from  the 

:  forth  properly  that  the  cor-  bad  management  of  the  corporation,                                   4 

ras  about  to  raise  money  in  and  charging  that   the  action   of  the                                   J 

er  mentioned,  and  set  forth  president  was  intended  to  depress  the                                   I 

3ney  of  such  corporation  had  stock  so  as  to  compel  the  complaining 

for  the  purpose  of  construct-  stockholders  to  sell  out  to  him,  makes 

operating  other    roads,   and  such  a  case  as  entitles  the  complainant 

>rator  believed   that  the  cor-  to    relief     against     the     corporation, 

vould  continue  to  lend  and  Ranger  v.  Champion  Cotton-Press  Co., 

j  moneys  and  credit  to  such  52  Fed.  Rep.  611. 
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(2)  Allegations  on  Information  and  Belief.  —  Where  the  essen- 
tial averments  of  a  bill  brought  by  a  stockholder  on  behalf  of  the 
corporation  are  stated  upon  information  and  belief,  or  upon  advice 
and  belief,  there  should  be  an  allegation  or  charge  that  such 
information  or  advice  is  true.1 

(3)  Title  and  Interest  of  Plaintiff.  —  In  proceedings  by  stock- 
holders to  enforce  their  rights  as  against  the  corporation  or  the 
rights  of  the  corporation  as  against  third  parties,  it  should  be  set 
forth  by  proper  allegations  that  the  complainants  were  stock- 
holders  at  the  time  of  the  transaction  of  which  they  complain, 
and  that  they  are  still  so.* 


Action  Against  Foreign  Corporation.  — 
Where  the  corporation  is  a  foreign  one 
it  must  appear  thai  the  complaining 
or  some  other  stockholder  has  brought 
action  or  taken  some  steps  in  the  par- 
ent state  of  the  corporation  to  obtain 
redress  on  account  of  the  alleged 
wrongs.  Moore  v.  Silver  Valley  Min. 
Co.,  104  N.  Car.  534,  in  which  case  it 
was  held  that  an  action  brought  by  a 
stockholder  on  behalf  of  the  corpora- 
tion to  obtain  relief  from  illegal  acts 
committed  bv  some  of  the  stockholders 
and  directors  should  be  in  effect 
auxiliary  in  its  nature,  and  in  aid  of 
proper  actions  and  proceedings  in  the 
courts  of  the  parent  state  of  the  cor- 
poration. 

1.  Memphis,  etc.,  R.  Co.  v.  Woods, 
88  Ala.  630.  And  see  article  Bills  in 
EoriTY.  vol.  3,  p.  337. 

An  Averment  upon  Information  and 
Belief  that  certain  of  the  directors  have, 
for  the  purpose  of  more  fully  conceal- 
ing a  method  of  appropriating  money 
of  the  corporation,  furnished  materials 
and  charged  large  profits  against  the 
corporation,  is  not  a  good  allegation  of 
fact.  Smith  r.  Ferries,  etc.,  R.  Co., 
(Cal.  1897)  51  Pac.  Rep.  710. 

2.  Scanlan  v.  Snow,  2  App.  Cas.  (D. 
C.)  137;  Tomlinson  v.  Bricklayers 
Union  No.  1,  87  Ind.  308;  Holten  r. 
New  Castle  R.  Co.,  138  Pa.  St.  in; 
South-West  Natural  Gas  Co.  v.  Fayette 
Fuel  Gas  Co.,  145  Pa.  St.  13. 

In  Alabama  it  has  been  held  that  the 
rule  stated  in  the  text  has  never  been 
applied  in  the  courts  of  that  state. 
Parsons  v.  Joseph,  Q2  Ala.  403. 

Sufficient  Averment  of  Ownership.  —  An 
averment  that  the  plaintiffs  were  own- 
ers of  the  stock  before  the  beginning 
of  the  action,  and  have  been  such 
owners  ever  since  some  specified  date, 
is  sufficient.  Moyle  v.  Landers,  (Cal. 
1889)  21  Pac.  Rep.  1x33. 

7 


A  complaint  was  held  sufficient 
which  alleged  that  the  whole  original 
stock  of  the  coiporation  was  sub- 
scribed and  paid  for  before  the  at- 
tempted increase  of  its  capital  stock; 
that  the  plaintiff  subscribed  and  paid 
for  his  shares  and  was  then  the  lawful 
holder  and  owner  thereof.  Wood  v. 
Union  Gospel  Church  Bldg.  Assoc,  63 
Wis.  9. 

An  allegation  that  the  plaintiff  "  at 
the  time  of  said  insolvency  and  suspen- 
sion of  said  bank  was  and  still  is"  the 
owner  and  holder  of  so  many  shares 
of  the  capital  stock  of  said  banking 
corporation,  is  sufficient  to  give  the 
plaintiff  a  right  to  cover  by  his  action 
any  acts  committed  during  the  whole 
period  referred  to  in  his  complaint. 
Sayles  v.  Central  Nat.  Bank,  (Supm. 
Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  155. 

Caption  oj  Bill.  —  It  does  not  seem 
sufficient  to  stale  in  the  caption  of  the 
bill  that  a  complainant  is  a  stock- 
holder, but  the  fact  is  a  material  one 
which  must  be  alleged  and  proved. 
Holton  v.  New  Castle  R.  Co.,  138  Pa. 
St.  111. 

Snfflcient  Averment  of  Capacity  to  Sue. 
—  Where  a  complaint  avers  that  an 
action,  purporting  to  be  brought  by  a 
stockholder  for  the  benefit  of  the  cor 
poration,  was  commenced  by  the  ex- 
press consent,  direction,  and  authority 
of  the  corporation,  it  is  manifest  that 
the  complaining  stockholder  has  a 
legal  cat  achy  to  sue.  Lang  Syne 
Gold  Min.  Co.  v  Ross,  20  Nev.  127. 

Bight  to  Sne  Uncertain.  —  Where  it 
was  alleged  *  that  the  complainant 
purchased  certain  certificates  of  stock 
indorsed  in  blank,  but  certificates  were 
not  issued  to  him,  it  was  questionable 
whether  he  was  a  stockholder  and  en- 
titled to  act  as  such,  and  whether  he 
.  was  not  at  most  only  the  equitable 
owner  of  the  shares  of  stock,  since  it 
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jderal  Practice  requires  the  foregoing  allegations  to  be  made, 

lverment  that  the  plaintiff's  share  has  devolved  upon  him 

ration  of  law  since  the  acts  complained  of.1 

lemand  upon  Directorsy  and  Exhaustion  of  Otlur  Remedies 

In  General.  —  In  a  proceeding  by  a  stockholder  against  the 

ation  in  his  own  name,  founded  on  a  right  of  action  exist- 

the  corporation  itself,  and  in  which  the  corporation  itself 

be  the  proper  plaintiff,  he  must  as  a  general  rule  allege 

tie  directors  have,  upon  demand,  declined  to  sue  or  to  per- 

ie  prosecution  of  an  action  by  stockholders  in  the  name  of 

t  appear  when  he  so  purchased  holder,  bat  the  proof  showed  conclu- 

bat  it  did   appear  that  he  did  si  rely  that  he  was  not  a  stockholder 

t  them  until  long  after  most  if  in  fact,  whether  he  was  entitled  so  to 

1  of  (he  fraudulent  transactions  be  or  not,  the  petition   was   properly 

ained  of.      It  should  have  been  dismissed.    Scanlan  v.  Snow,  2  App. 

d  that  he  was  the  bona  fide  owner  Cas.  (D.  C.)  137. 

.  stock;  that  he' bought  the  same  1.  Taylor  v.  Holmes,  127  U.  S.  489; 

3d  faith,  and  not  for  mere  vexa-  Hawes    v.   Oakland,    104   U.   S.   450; 

purposes.     Moore  v.  Silver  Val-  Dannmeyer  v.  Coleman,  11  Fed.  Rep. 

in.  Co.,  104  N\  Car.  534.  97;  Foote  z\  Cunard  Min.  Co.,  17  Fed. 

an  Action  Complaining  of  the  TJn-  Rep.  46.     See  also  Taylor  v.  Holmes, 

I  Issuance  of  8tock  the  complaint  14  Fed.  Rep.  49S. 
Id  show  that  the  plaintiff  was  a  Ban  Averment  of  Ownership.—  A  dec- 
holder  at  the  time  of  the  alleged  laration    that    the    complainants    are 

al  transactions.     Wood  v.  Union  owners  of  a  majority  of  the  stock   is 

>el  Church  Bldg.  Assoc.,  63  Wis.  9.  not  sufficient  of  itself,  but  there  should 

,te  of  Acquisition  of  Stock.  —  Where  be  a  statement  as  to   when  and   how 

II  prays   for  an  accounting  by  a  they   became   such,   or  whether  they 
-oration  that  has  leased  the  prop-  were    such    stockholders    during  the 

of  the  corporation  in  which  the  time  that  the  injuries  were  inflicted  of 

kholder    owns    stock,   the    stock-  which  they  complain,  or  whether  they 

ier  must  show' plainly  the  date  at  became  stockholders  afterwards.    Tay- 

ch  he  acquired  the  stock  on  which  lor  v.  Holmes,  127  17.  S.  4S9,  14  Fed. 

bases  his  right  to  relief.    A  state-  Rep.  498. 

nt  that  he  is  the  owner  as  of  the  Mere  Present  Ownership.  —  An  allega- 
e  of  filing  the  bill  is  not  a  sufficient  tion   that    the    complainant    was    the 
,\     Wolf  v.  Shortridge,  22  Pa.  Co.  owner  of  the  stock  at  the  time  the  suit 
81.  was  instituted  is  not  sufficient.     Rob- 
Purchase  of  Stock  After  Fraudulent  Act  inson  r.  West  Virginia  Loan  Co.,  90 
Directors.  —  In  Young   v.    Drake,   8  Fed.  Rep.  770. 

an  (M.  Y.)  61,  it  seems  to  have  been  Where     the     Complainant    Was    the 

Id   sufficient   that  the   plaintiff  was  Assignee  of  stockholders,  and  by   his 

stockholder  at  the    time  when    the  bill  sought  to  prevent  the  corporation 

lion  was  brought.     It  appeared  that  from  carrying  out  the  terms  of  a  con-                                   I 

e  plaintiff  had  purchased  his  stock  tract  which  was  in  violation  of  a  slat-                                   ^ 

the    corporation  after  an   alleged  ute  enacted  to  prevent  the  watering  of 

md  by  the  directors  of  the  corpora-  stock,  but  he  had  not  caused  a  trans- 

>n  had  been  committed.     It  was  con-  fer  of  the  stock  to  be  made  upon  the 

iered  by  the  court  that  his  so  pur-  books  of  the  corporation,  it  was  held 

asing  was  not  a  condonation  of  the  that  his  title  as  between  himself  and 

md,  and   that   he  acquired   all  the  the  corporation  was  not  perfected,  and 

rhts  of  the  person  of  whom  he  pur-  that  though  he  might   bring  a  suit, 

ased.  under  some  circumstances,  to  protect 

Pleading  and  Proof. — Where  a  petition  his  individual  interests  in  the  corporate 

r    leave    to     intervene    in     a    suit  property,  he  could  not  bring  a  suit  in 

ought   by   stockholders   to  cancel  a  behalf  of    himself  and   his   associate 

ed  of  the  corporation  was  made  by"  stockholders.     Brown  v.  Duluth,  etc.,                                    1 

e  who  alleged  that  he  was  a  stock-  R.  Co.,  53  Fed.  Rep.  889. 
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the  corporation,  and  it  must  be  made  apparent  that  the  com- 
plainant has  exhausted  all  means  within  his  reach  to  obtain  within 
the  corporation  itself  redress  of  his  grievances,  by  showing  that 
he  has  made  an  earnest  and  not  a  simulated  effort  with  the 
managing  body  of  the  corporation  to  induce  remedial  action  on 
their  part.1 

Exhaustion  of  Other  Remedies.  —  Where  there  has  been  a  failure  to 

1.  Alabama.  —  Bell  v.  Montgomery  Texas.  —  Becker  v.  Gulf  City  St.  R., 
Light  Co.,  103  Ala.  275;  Mack  v.  De  etc.,  Co.,  80  Tex.  475. 
Bardelebea  Coal,  etc.,  Co. ,90  Ala.  396;  West  Virginia,  —  Ralhbone  v.  Park- 
Memphis,  etc.,  R.  Co.  v.  Woods,  88  ersburg  Gas  Co.,  31  W.  Va.  798. 
Ala.  630;  Nathan  v.  Tompkins,  82  Ala.  United  States.  —  Hawes  v.  Oakland, 
437;  Merchants,  etc.,  Line  v.  Waganer,  104  U.  S.  450;  Putnam  v.  Ruch,  56 
71  Ala.  581.  Fed.  Rep.  416,  54  Fed.  Rep.  216. 

California.  —  Ashton    v.   Dashaway  Sufficient  Averment.  —  An    allegation 

Assoc,  84  Cal.  61;  Smith  v.  Dora,  96  that  the  complainant  urged  upon  the 

Cal.  73;  Parrott  v.  Byers,  40  Cal.  614;  directors   to  "  proceed   in   the    courts 

Cogswell  v.  Bull,  39  Cal.  320.  against    the   corporate    authorities  of 

Georgia.  —  Ware  v.  Bazemore,  58  Ga.  Memphis,   and  also  against  the  said 

316.  Memphis  Gayoso  Gas  Co.,  which  they 

Illinois.  —  Stebbins  v.  Perry  County,  decline  to  do,'*  is  sufficient.     Memphis 

167    111.    567;    Bruschke  v.   Der  Nord  Gayoso    Gas    Co.    v.    Williamson,    q 

Chicago  Schueizen  Verein,  145  III.  433.  Heisk.  (Tenn.)  314. 

Kentucky.  —  Shawhan    v.    Zinn,    79  Necessity  of  Specific  Averments  of  Dc- 

Ky.  300.  mand.  —  Where  a  stockholder  brought 

Massachusetts.  —  Warren     v.      Para  suit  to  have  canceled  a  mortgage  that 

Rubber  Shoe  Co.,  166  Mass.  97;  Dun-  had  been  given  by  his  corporation,  and 

phy   v.   Traveller   Newspaper  Assoc.,  alleged  that  he  had  requested  the  cor- 

146  Mass.  495.  porate  officers  to  act,  but  that  they  had 

Michigan. — Talbot    v.    Scripps,    31  refused   to  do  so,   the  allegation  was 

Mich.  268.  held  deficient  because  it  did  not  aver 

Minnesota.  —  Hodgson     v.     Duluth,  the  circumstances  under  which  he  had 

etc.,  R.  Co.,  46  Minn.  454.  made  his  demand.     Spencer  v.  Clarke, 

Missouri.  —  Bulkley   v.  Big  Muddy  N.  Y.  Daily  Reg.  April  8,  1886. 

Iron  Co.,   77  Mo.   105;  Slattery  v.  St.  Formal  Demand  upon  Board  of  Directors. 

Louis,  etc.,   Transp.  Co.,  91  Mo.  217;  — A    statement     that     the     directors 

Albers  v.   Merchants'  Exch.,    45  Mo.  "  have  failed  and  neglected  to  interfere 

App.  206.  to  prevent  the  commission  of  said  in- 

New  York. — Thompson  v.  Stanley,  jurious  acts,    *    *    *    although  said 

(Supm.  Ct.   Spec.  T.)  20  N.  Y.  Supp.  directors  have  been  requested  so  to  do, 

317;    Vanderbilt  v.   Garrison,  5  Duer  or  to  join  in  this  action  as  plaintiffs,  or 

(N.   Y.)  689;    Meyers  v.  Scott,  (Supm.  to  enter  the  same,"  is  not  sufficient  as 

Ct.  Gen.  T.)  2  N.  Y.  Supp.  753;  House  an  allegation  of  a  formal  demand  upon 

v.   Cooper,    (Supin.  Ct.    Spec.    T.)    16  the  board  of  directors  to  take  action. 

How.  Pr.  (N.  Y.)  292;  Leslie  v.  Loril-  and  of  their  refusal  to  do  so.     Latimer 

lard.  31  Hun  (N.  Y.)  305.  v.  Richmond,  etc.,  R.  Co.,  39 S.  Car.  44. 

North    Carolina.  —  Moore    v.   Silver  Circumstances  Dispensing  with  Allega- 

Valley  Min.  Co.,  104  N.  Car.  534.  tion.  —  Where  a  stockholder  sued  an 

Pennsylvania.  —  Holton      v.      New  insolvent  corporation  and  claimed  an 

Castle   R.   Co.,    138   Pa.  St.  11 1.     See  interest  in  its  property  that  he  desired 

also  South-West   Natural   Gas  Co.   v.  to  subject  to  the  payment  of  his  own 

Fayette  Fuel-Gas  Co.,  145  Pa.  St.  13.  claim,   and   the    rights   he   sought   to 

South   Carolina.  —  Latimer  v.   Rich-  assert  were  not  vested  in  the  corpora- 

mond,  etc.,  R.  Co.,  39  S.  Car.  44.  tion,  and  not  proper  for  it  in  the  first 

South  Dakota.  —  Loft  us  v.  Farmers'  place   to   assert,    it  was  held  that  he 

Shipping  Assoc,  8  S.  Dak.  201.  need  not   make  averments  that  he  had 

Tennessee.  —  Black    v.    Huggins,    2  endeavored  to  compel  an  action  by  the 

Tenn.  Ch.  780;  Boyd  v.  Sims,  87  Tenn.  corporation   before  commencing  suit. 

771;  Memphis  Gayoso  Gas  Co.  v.  Wil-  Poole    v.    West    Point     Butter,    etc., 

liamson,  9  Heisk.  (Tenn.)  314.  Assoc.,  30  Fed.  Rep.  513. 
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of  Rights, 


obtain  action  on  the  part  of  the  directors,  it  should  be  alleged 
that,  where  time  has  permitted,  the  complainant  has  made  an 
effort  to  obtain  action  by  the  stockholders  as  a  body  in  the  matter 
of  which  he  complains.1 

Collusion  Between  Judgment  Creditor  and  of  the  stockholders  (when  that  is 
and  Directors. — A  bill  inequity  brought  necessary),  and  the  cause  of  failure  in 
by  a  stockholder  to  set  aside  a  judg-  these  efforts,  should  be  stated  with  par- 
merit  obtained  against  a  corporation,  ticularity.  Hawes  v.  Oakland,  104  U. 
which  not  only  fails  to  allege  any  col-  S.  450. 

lusion  between  the  judgment  creditor        Where  a  complaint  alleged  that  cer- 

and  the  directors  of  the  corporation,  or  tain  officers  of  the  corporation  were  the 

any  deception  practised  by  the  creditor  authors    of    and  conspirators    in   the 


upon  the  court  or  (he  adverse  party  in 
obtaining  the  judgment,  or  any  neg- 
lect of  duly  on  the  part  of  the  direct- 
ors, but  on  the  contrary  alleges  that 
the  corporate  officers  had  declined  to 
bring  any  suit  such  as  was  requested 
by  the  stockholder,  for  the  reason  that 
counsel  had  been  consulted  who  had 
advised  the  payment  of  the  judgment 


alleged  fraud  and  mismanagement, 
and  thai  they  refused  to  take  action, 
the  allegation  was  held  to  be  indefi- 
nite, unsatisfactory,  and  evasive.  "  It 
should  be  alleged  frankly,  plainly,  and 
with  particularity,  that  the  plaintiff 
had  demanded  and  required  of  such 
officers  that  I  hey  should  correct  the 
grievances  alleged,   and  take  steps  to 


because  the  corporation  could  make  no    obtain  redress,   and   that  they  there- 


further  defense  thereto,  is  not  suffi- 
cient. Hendrickson  v.  Bradley,  85 
Fed.  Rep.  508. 

In  an  Action  to  Procure  the  Cancella- 
tion of  Unauthorized  Stock  there  must 
be  an  allegation  that  the  plaintiff  has, 
before  commencing  suit,  made  an  ap- 
plication to  the  board  of  directors  to 
procure  the  cancellation;  an  objection 
that  such  an  allegation  is  omitted  goes 
to  the  legal  capacity  of  the  plaintiff  to 
bring  the  action.  Wood  v.  Union  Gos- 
pel Church  Bldg.  Assoc,  63  Wis.  9. 
But  see  Stebbins  v.  Perry  County,  167 
111.  567. 


upon  refused  so  to  do.  It  might  have 
been  that  an  earnest  effort  would  have 
induced  or  driven  such  officers  to  a 
proper  discharge  of  their  duty.  Such 
effort  should  have  been  made,  and  it 
ought  to  appear  by  proper  averment 
that  it  had  been."  Moore  v.  Silver 
Valley  Min.  Co.,  104  N.  Car.  534. 

The  Claim  of  One  Stockholder  owning  a 
very  small  portion  of  the  stock,  not 
averring  any  effort  10  invoke  the  con- 
trol of  the  body  of  the  stockholders,  or 
any  reason  why  this  was  not  done,  and 
not  making  it  appear  that  a  single 
stockholder  has  been  consulted  by  the 


Request  to  Cancel  Lease.  —  In  an  action  complainant,  is  insufficient.     Hunting- 
brought  t  y  a  stockholder  against  a  cor-  ton  v.  Palmer,  104  U.  S.  482. 
poration  to  set  aside  a  lease  executed  Corporation  in  Hands  of  Receiver. — 
by  it,  allegations  that  the  complainant  Where  the  corporation  is  in  the  hands 


has  notified  the  directors  and  officers 
of  his  company  that  the  lease  was  un- 
lawful and  to  the  injury  of  the  stock- 
holders of  the  company,  and  has  de- 
manded that  there  shall  be  distributed 


of  a  receiver,  there  seems  to  be  no 
doubt  that  a  stockholder  must  pri- 
marily apply  to  the  court  which  ap- 
pointed the  receiver.  Swope  v.  Vil- 
lard,  61  Fed.  Rep.  417.    See  also  Holton 


among  the  stockholders  all  the  profits    v.  Wallace,  66  Fed.  Rep.  409. 


and  receipts  from  the  operation  of  the 
railroad  without  regard  to  the  lease," 
are  not  a  sufficient  averment  that  the 
corporation  has  refused  to  institute 
any  action  to  annul  the  lease.  Flynn 
v.  Brooklyn  City  R.  Co.,  9  N.  Y.  App. 
Div.  269. 

1.  Hawes  v.  Oakland.  104  U.  S.  450; 
Swope  v.  Vlllard,  61  Fed.  Rep.  417. 
See  also  Foss  v.  Harbottle,  2  Har.  461. 


Demand  on  Assignee  of  Insolvent  Cor- 
poration. —  In  a  case  where  a  corpora- 
tion has  become  insolvent  and  has 
assigned  generally,  the  demand  neces- 
sary to  entitle  a  stockholder  to  main- 
tain suit  against  the  corporation  and 
its  officers  must  be  made  upon  the 
assignee.  Wallace  p.  Lincoln  Sav. 
Bank,  8g  Tenn.  630. 

Neglect  of  Corporation  to  Aot.  —  Where 


Certainty  of  Allegation.  —  The  efforts  a  stockholder  takes  proceedings  on  be- 
to  induce  such  action  as  the  complain-  half  of  the  corporation  for  redress  of 
ant  desires  on  the  part  of  the  directors    corporate  injuries,  il  is  not  sufficient  to 
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(b)  Federal  Practice.  —  It  is  essential  in  every  bill  brought  in  a 
federal  court  by  a  stockholder,  founded  on  rights  which  may 
properly  be  asserted  by  the'  corporation,  to  allege  with  particu- 
larity the  efforts  of  the  plaintiff  to  secure  such  action  as  he 
desires  on  the  part  of  the  managing  directors  or  trustees,  and,  if 
necessary,  of  the  stockholders,  and  the  causes  of  his  failure  to 
obtain  such  action.1 

(o)  Excuse  for  Omluion  —  aa.  In  General.  —  Where  no  application 
has  been  made  to  the  corporation  or  its  officers,  the  complaint 
should  state  that  it  could  not  be  made  or  that  it  was  not  reason- 
able to  require  it,*  and  facts  showing  the  reason  for  the  omission, 

allege  merely  that  the  corporation  did  Under  United  State*  Equity  Bale  94  a 

not    act  in   the  premises.     Leslie    v,  failure  to  aver  thai  an  effort  has  been 

Lorillard,  31  11  un  (N.  Y.)  305.  made  to  procure  remedial  action  from 

1.  Clarke    i».    Eastern    Bldg.,    etc.,  the  board  of  directors  is  not  excused  by 

Assoc,  89  Fed.  Rep.  779;  Whitney  v,  an  allegation   that  five  out  of  seven 

Fairbanks,  54  Fed.   Rep.  985;  Barcus  directors    who    participated     in    the 

v.  Gates,  89  Fed.  Rep.  783;  Young  v.  fraudulent  combination  and  conspiracy 

Alhambra  Min.  Co.,  71  Fed.  Rep.  810;  against  the  corporate  interests  are  still 

Swope  v.   Villard,  61  Fed.   Rep.  417;  members  of  the  directory.     Church  v. 

Earle  v.  Seattle,  etc.,  R.  Co.,  56  Fed.  Citizens'   St.    R.   Co.,   78    Fed.    Rep. 

Rep.   909;   Weidenfeld  v.   Allegheny,  526. 

etc.,  R.  Co.,  47  Fed.  Rep.  11 ;  Squair  The  rule  applies  to  a  bill  brought  by 

v.  Lookout  Mountain  Co.,  42  Fed.  Rep.  one  or  more  stockholders  against  the 

729;    McHenry  v.   New  York,  etc.,  R.  corporation  and  other  parties,  founded 

Co.,  22  Fed.  Rep.  130;  Foote  v.  Cunard  on    rights    which     may    properly    be 

Min.   Co.,    17   Fed.    Rep.   46;    Bill  v.  asserted     by     the     corporation;     but 

Western  Union  Tel.  Co.,  16  Fed.  Rep.  where  the  bill  directly  charges  fraud 

14;  Morgan  v.  New  Orleans,  etc.,  R.  on  the  part  of  the  corporate  officers,  it 

Co.,    1    Woods  (U.   S.)   15;    Porter  v.  is  ridiculous  to  require  the  complain- 

Sabin,  149  U.  S.  473;  Ne w by  v,  Oregon  ants  to  show  that  they  have  tried  to 

Cent.  R.   Co.,   1  Sawy.  (U.  S.)  63,  18  induce  the  directors  to  convict  them- 

Fed.  Cas.  No.  10,145;  Forbes  v.  Gracey,  selves    of    fraud.       Excelsior    Pebble 

9  Fed.  Cas.  No.  4,924.  Phosphate  Co.  v.  Brown,  74  Fed.  Rep. 

Baqnisite  Allegations.  —  Where  the  321. 
allegations  of  a  bill  in  this  respect  2.  Wickersham  v.  Crittenden,  106 
show  that  any  effort  to  induce  the  Cal.  329;  Talbot  v  Scripps,  31  Mich, 
directors  to  take  action  in  behalf  of  268;  Hannerty  v.  Standard  Theater 
the  corporation  would  be  futile,  this  Co.,  109  Mo.  297;  Currier  v.  New 
special  allegation  may  be  omitted.  York,  etc.,  R.  Co.,  35  Hun  (N.  Y.)  355; 
Bill  v.  Western  Union  Tel.  Co.,  16  Hawes  v.  Oakland,  104  U.  S.  450. 
Fed.  Rep.  14.  Averments  Excusing  Demand. —  Where 
Where  a  Suit  Is  Removed  to  a  Federal  a  bill  shows  thai  fraud  has  been  corn- 
Court  from  a  state  court  ihe  bill,  having  mined  by  one  who  commands  a 
been  tiled  in  the  stale  court,  will  not  be  majority  of  votes  in  the  managing 
held  insufficient  notwithstanding  lhat  board  and  in  a  stockholders'  meeting, 
it  fails  to  set  forth  the  efforts  of  the  a  member  may  sue  without  making  a 
complainants  to  secure  action  by  the  demand  upon  the  managing  directors 
corporate  officers  in  accordance  with  to  institute  proceedings  to  undo  that 
United  States  equity  rule  94.  Earle  v.  which  they  themselves  have  done  or 
Seattle,  etc.,  R.  Co.,  56  Fed.  Rep.  909.  approved,  because  if  a  minority  share- 
Where  Stockholders  Petition  to  Inter-  holder  might  not  have  a  remedy  under 
vene  in  a  proceeding  of  which  the  such  circumstances,  the  majority  could 
court  has  already  obtained  jurisdiction  defraud  the  corporation,  and  ruin  the 
by  the  filing  of  an  original  bill,  the  minority,  with  absolute  irnpunity. 
case  is  not  one  within  the  requirements  Rogers  v.  Nashville,  etc.,  R.  Co.,  91 
of  United  States  equity  rule  94.  Old  Fed.  Rep.  299;  De  Neufvllle  v.  New 
Colony  Trust  Co.  v.  Dubuque  Light,  York  Cent.,  etc.,  R.  Co.,  51  U.  S.  App. 
etc.,  Co.,  89  Fed.  Rep.  794,  374;  Robinson  v.  West  Virginia  Lean 
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should  be  set  out  in  detail.1 

Useletsness  of  Demand.  —  Where  from  facts  exhibited  in  the  plead- 
ing it  is  obvious  that  a  demand  upon  the  directors  to  bring  the 

Co.,  90  Fed.  Rep.  770;  Barr  v.  Pit  is-  of  officers  owned  none  of  its  stock  in- 

burgh   Plate  Glass  Co.,  40  Fed.  Rep.  dividually,  and  had  no  interest  in  the 

412;  Heath  v.  Erie  R.  Co.,  8  Blatchf.  concern  except  as  representatives  of 

(U.   S.)  347,   11   Fed.   Cas.  No.  6,306;  the  former  company,  and  the  position 

Ranger  v.  Champion  Cotton-Press  Co.,  of  the  latter  company  was  such  that  it 

52  Fed.  Rep.  611;  Meeker  v.  Winthrop  could    not    extricate   itself    from    the 

Iron  Co.,  17  Fed.  Rep.  48;  Parrott.z/.  meshes  woven   about  it  by  its  chief 

Byers,  40  Cal.  614;   Chicago  Hansom  stockholders,   nor  do    justice    to    the 

Cab  Co.  v.  Yerkes,  141  III.  320;  Rogers  minority  stockholders,  it  was  held  that 

v.   Lafayette  Agricultural   Works,   52  the    complainants    were    entitled     to 

Ind.  296;    Brewer  v.  Boston  Theater,  proper  relief  and  that  they  could  not 

104  Mass.  378;  Slatteryz/.  St.  Louis,  etc.,  be  expected  to  apply  for  protection  to 

Transp.  Co.,  91  Mo.  217;  Brinckerhoflfr.  the    corporate  officers,    inasmuch    as 

Bostwick,  88  N.  Y.  52;  Hodges  v.  New  such  officers  could  not,  while  serving 

England    Screw    Co.,    1     R.    I.    312;  as    officers    and    employees    of    the 

Deaderick  v.  Wilson,  8  Baxt.  (Tenn.)  usurping  railroad   company,  call  that 

108;  At  wool  v.  Merry  weather,   L.   R.  company  to  account,  nor  proceed  con- 

5  Eq.  464,  note;   Menier  v.  Hooper's  trary  to  the  wishes  of  that  company, 

Tel.   Works,  L.  R.  9  Ch.  350;  Mason  without  jeopardizing  their  personal  in- 

v.  Harris,  11  Ch.  D.  97.  te rests.     Earle  v.  Seattle,  etc.,  R.  Co., 

Where  a  bill  alleged  that  the  direct-  56  Fed.  Rep.  909. 

ors  of  (he  company  for  some  months  1.  Albers  v.   Merchants'    Exch.,  45 

held  no  meeting,  but  left  the  manage-  Mo.  App.  206. 

ment  or  control  of  the  affairs  of  the  Averment  of  Legal  Conclusion.  —  An 
company  to  three  of  the  directors  as  allegation  that  it  was  "  impossible  for 
executive  officers;  that  the  independ-  him  to  obtain  any  action  by  said  board 
ent  action  of  some  of  the  directors  was  of  directors  hostile  to  the  personal 
compromised  by  reason  of  their  being  interests  of  said  defendants  above 
under  some  pledge  to  support  the  pol-  named,"  is  not  an  allegation  of  the 
icy  of  such  executive  officers;  that  the  facts,  but  a  conclusion  merely.  Swope 
rights,  equities,  claims,  and  demands  v.  Villard,  61  Fed.  Rep.  417. 
in  favor  of  the  company  which  were  Reasonable  Efforts  to  Obtain  Bedrest 
set  forth  in  the  bill  could  not  be  en-  from  Corporation.  —  A  request  of  the  de- 
forced by  suits  brought  in  the  name  rectors  to  bring  the  appropriate  action 
and  on  behalf  of  the  company,  for  the  is  not  the  only  mode  by  which  the 
reason  that  the  control  of  the  company  shareholder  may  obtain  the  desired  re- 
was  in  the  hands  of  such  executive  dress.  In  many  cases  it  is  not  enough 
officers,  and  that  the  plaintiffs  were  to  show  that  he  has  made  such  a  re- 
wholly  unable  to  procure  the  bringing  quest,  and  that  he  has  been  refused, 
of  a  suit  in  the  name  of  the  company  but  he  must  exhibit  a  slate  of  facts 
as  plaintiffs  against  such  executive  from  which  the  court  can  conclude 
officers,  it  was  held  sufficient  as  a  that  he  has  exhausted  all  reasonable 
ground  for  the  interposition  of  a  court  efforts  to  induce  redress  by  the  action 
without  requiring  a  direct  request  to  of  the  corporation  itself.  Albers  v. 
the  corporation  to  prosecute  and  its  re-  Merchants  Exch.,  45  Mo.  App.  206. 
fusal.  Heath  v.  Erie  R.  Co.,  8  Blatchf.  See  also  Rathbone  v.  Parkersburg  Gas 
(U.  S.)  347.  Co.,    31    W.    Va.    798;    Converse    v. 

Where  One  Corporation  Controls  An-  Dimock,  22  Fed.  Rep.  573;  Allen  7. 
other.  —  In  a  case  where  it  appeared  Wilson,  28  Fed.  Rep.  677. 
that  a  railroad  corporation  had  as-  Corporation  in  Hand*  of  Receiver. — An 
sumed  full  control  of  another  railroad  allegation  that  since  the  appointment 
corporation,  and  was  operating  its  rail-  of  receivers  it  has  been  "impossible 
way  lines  without  the  consent  of  its  for  plaintiff  to  induce  said  receivers 
stockholders,  the  latter  company  being  to  take  any  action  hostile  to  said  de- 
insolvent  and  its  books  being  kept  out  fen  dams,"  cannot  be  accepted  as  an 
of  the  state  in  which  it  was  organized,  allegation  of  fact.  Swope  v.  Villard, 
and  it  appeared  that  its  present  board  6r  Fed.  Rep.  417. 
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action  would  have  been  entirely  unavailing,  no  such  demand  is 
necessary,  for  the  law  never  requires  idle  acts.1 

bb.  Ultra  Vires.  —  Where  a  bill  alleges  ultra  vires,  and  breaches 
of  trust  which  are  in  fraud  of  the  stockholders,  such  acts  and 
breaches  of  trust  are  beyond  the  power  of  the  corporation  or  its 
directors  to  affirm,  or  sanction,  or  make  good,  and  it  is  unneces- 
sary to  aver  that  an  application  to  the  corporation  or  its  directors 
to  bring  suit  has  been  made.* 

cc.  Breaches  op  Duty.  —  Where  the  petition  alleges  a  breach  of 
official  duty,  and  a  misapplication  and  misappropriation  of  cor- 
porate funds,  it  is  not  necessary  to  show  any  efforts  of  the  plain- 
tiff to  obtain  redress  for  the  alleged  wrongs  from  the  corporation.8 

dd.  Guilt  and  Control  of  Directors.  —  Where  there  are  averments 
that  the  directors  participated  and  assisted  in  the  acts  complained 
of,  and  have  ever  since  the  commission  of  the  acts  controlled  the 
corporation,  and  that  therefore  it  would  be  useless  to  make  a 
demand  of  the  said  corporation  or  of  its  board  of  directors,  it  is 
unnecessary  to  allege  that  any  demand  was  made.4 

1.  Loftus  v.  Farmers'  Shipping  3.  Becker  v.  Gulf  City  St.  R.,  etc., 
Assoc,  8  S.  Dak.  201 ;  Ashton  v.  Dash-    Co.,  80  Tex.  475. 

away  Assoc,  84  Cal.  61.  Change  in  Personnel  of  Board.  —  A 
Insufficient  Allegation  of  Control  of  complaint  in  a  bill  brought  against  a 
Stock. — Allegations  that  "  the  majority  corporation  and  others  is  not  defective 
of  the  slock  of  said  corporation  is  on  the  ground  of  an  absence  of  an  aver- 
owned  or  controlled  by  the  said  J.  H.  ment  that  the  corporation  has  refused 
Doscher  and  his  relatives  and  friends,  to  act  for  the  relief  of  the  stockholders, 
and  that  the  said  J.  H.  Doscher  was  at  because  there  is  not  an  allegation  that 
the  times  stated  hereinafter,  and  still  the  present  board  of  directors  or  the 
is,  the  president  of  said  corporation,"  company  do  at  the  time  of  bringing  suit 
and  "  that  the  stockholders  can  pro-  refuse  to  make  the  proper  dividends, 
cure  no  redress  from  the  management  e«c,  when  the  wrongs  and  delinquen- 
of  said  company,  as  the  same  is  en-  cies  charged  upon  the  corporation  are 
tirely  in  the  hands  of  said  president,  alleged,  in  effect,  as  existing  and  con- 
J.  H.  Doscher,  under  whose  express  tinuing  down  to  the  time  of  the  corn- 
directions  the  unlawful  acts  have  been  mencement  of  the  action.  Brown  v. 
committed,  and  to  whose  profit  they  Buffalo,  etc,  R.  Co.,  27  Hun  (N.  Y.)  342. 
have  resulted,"  are  not  sufficient  to  4.  Bell  v.  Montgomery  Light  Co., 
warrant  a  court  in  inferring  that  an  103  Ala.  275;  Wickersham  v.  Critten- 
honest  effort  for  redress  within  the  cor-  den,  106  Cal.  329;  Smith  v.  Dorn,  96 
poration  would  be  useless.  Wenzel  v.  Cal.  73;  Moyle  v.  Landers,  (Cal.  1889) 
Palmetto  Brewing  Co  ,  48  S.  Car.  80.  21  Pac  Rep.  1133;  Bruschke  v.  Der 
Showing  that  Demand  Would  Have  Nord  Chicago  Schuetzen  Verein,  145 
Been  Refused.  —  Where  the  answer  to  111.  433;  Rogers  v.  Lafayette  Agricul- 
a  bill  seeking  relief  against  the  actions  tural  Works,  52  Ind.  296;  Hodgson  v. 
of  corporate  officers  shows  that  if  a  Duluth,  etc,  P.  Co.,  46  Minn.  454; 
demand  upon  such  officers  had  been  Albers  t.  Merchants  Exch.,  45  Mo. 
made  it  would  have  been  refused,  the  App.  206;  Meyers  v.  Scott,  (Supm.  Ct. 
defendant  cannot  object  that  no  de-  Gen.  T.)  2  N.  Y.  Supp.  753;  Loftus  v. 
mand  upon  them  was  made.  Parrott  Farmers'  Shipping  Assoc,  8  S.  Dak. 
v.  Bvers,  40  Cal.  614.  201. 

2.  Heath  v.  Erie  R.  Co.,  8  Blatchf.  Averment  of  Conspiracy.  —  An  allega- 
(U.  S.)  347;  Tippecanoe  County  v.  tion  that  the  president  and  secretary 
Lafayette,  etc.,  R.  Co,  50  Ind.  85;  of  the  company  are  confederated  with 
Brown  v.  Buffalo,  etc.,  R.  Co.,  27  Hun  two  defendants  and  others  in  the  mis- 
(N.  Y.)  342;  Mussina  v.  Goldthwaite,  conduct  set  forth  as  the  foundation  of 
34  Tex.  125.  the    action    is    sufficient.     Meyers    v. 
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ee.  Interest  of  Directors.  —  Where  the  officers  of  the  corporation 

are  in  such  a  position  that  they  cannot  do  justice  to  the  interests 

Scott,  (Supm.  Ct.  Gen.  T.)  2  N.   Y.  v.  Farmers'  Shipping  Assoc.,  8  S.  Dak. 

Supp.  753.  201.    See  also  Roth  well  v.  Robinson, 

Sufficiency  of  Averment.  —  In  an  action  39  Minn.  1. 

brought  by  a  stockholder  of  a  banking  Fraud  upon  Stockholder  for  Benefit  of 

corporation  to  compel  one  of  its  officers  Another    Corporation.  —  In    Menier    v. 

to  account  for  certain  moneys  received  Hooper's  Tel.  Works,  L.  R.  9  Ch.  350, 

by  him,  where  the  complaint  avers  as  a  bill  was  filed  by  a  shareholder  in  be- 

a  reason  for  not  making  a  request  of  half  of  himself  and  all  other  sharehold- 

the  directors  of  the  bank  to  bring  the  ers  of  the  European  Company,  against 

action,  that  the  directors  were  all  un-  the     European    Company,     Hooper's 

der  the  control  of  the  president  and  Telegraph  Works,  another  corporation, 

acting  in  conjunction   with  him,  and  and   two  of  the  directors  of  his  own 

that  such   request   would   have  been  company,  for  the  purpose  of  prevent- 

useless  and  would  have  been  refused,  ing  the  carrying  out  of  a  resolution  for 

it  is  sufficient.     Wickersham  v.  Crit-  the  winding  up  of  the  European  Com- 

tenden,  106  Cal.  329.  pany,   and   for   the    abandonment    of 

A  complaint  alleging  that  the  cor-  a  pending  suit  involving  the  owner- 

poration   is  still   under  the  control  of  ship  of  a  valuable  concession  claimed 

alleged   defaulting  directors    or  their  to  have   been   granted   to  one    Baron 

tools  and  servants,  and  that  a  demand  de   Maua    in  trust  for  the  European 

to  sue  would  have  been  nugatory,  is  Company.     It  was  charged  that  these 

sufficient.       Moyle  v.    Landers,   (Cal.  resolutions  were  adopted  through  the 

1889)  21  Pac.  Rep.  1 133.  influence  of  Hooper's  Company,  and 

Want  of  Definiteness  and  Certainty.  —  by  the  Vote  of  directors  elected  by  the 
An  averment  that  the  board  of  direct-  shares  owned  by  Hooper's  Company 
ors  at  the  time  of  commencing  suit  is  in  the  European  Company,  said  com- 
composed  M  nearly,  if  not  entirely,"  of  pany  owning  an  absolute  majority, 
the  same  persons  who  committed  the  It  was  also  charged  that  the  abandon- 
wrong  complained  of,  is  "  bad  plead-  ment  of  the  pending  suit  and  the  reso- 
ing,  and  lacks  the  precision  which  is  lution  to  wind  up  were  prejudicial  to 
requisite  in  an  allegation  of  fact."  the  interests  of  the  European  Com- 
Cogswell  v.  Bull,  39  Cal.  320.  pany  and  to  the  advantage  of  Hooper's 

Control  of  Stock  by  Directors.  —  Where  Company,   and    to    enable    Hooper's 

the    directors   constituting  the   board  Company  to  accomplish  purposes  of 

when  the  action  was  commenced  were  its.  own.     There  was  an  averment  that 

the  same  directors  who  did  the  acts  the  managing  directors  of  the  European 

complained  of,  and  it  is  alleged  that  Company  had  been  applied  to  to  brin'g 

they  still  approve  of  and  sanction  such  suit.     The  bill  was  demurred  to  upon 

acts,   and   it   is   further   alleged   that  the  ground  that  it  should  be  filed  in 

two  of  their  number  own  a  majority  the  name  of  the  European  Company, 

of  the  stock  of  the  corporation,  it  is  and  the  demurrer  was  overruled, 

very  clear  that  any  call  upon  the  di-  Bill  to  Impeach  Sale  from  Corporation 

rectors,  a  majority  of  whom  actually  to  Directors.  —  In  Mason  v.  Harris,  11 

participated    in    the    alleged    wrong-  Ch.    D.    97,    a    bill    was    filed   by   a 

doing,  and  all  of  whom  approve  and  minority  of  shareholders  against  three 

sanction  it,  would  be  simply  perfunc-  of  the  directors,  being  a  majority,  and 

tory    and    idle.     Loftus    v.    Farmers'  the    corporation,   for  the   purpose  of 

Shipping  Assoc,  8  S.  Dak.  201.  setting  aside,  for  fraud,  a  sale  made  to 

Futility  of  Appeal  to  Stockholders. —  the  corporation  by  one  of  the  directors. 
Where  from  facts  stated  in  the  com-  The  bill  alleged  that  the  selling  di- 
plaint  it  appeared  that  the  plaintiff  rector  and  the  other  two  made  de- 
stockholders  could  have  obtained  no  fendants  constituted  a  majority,  and 
redress  by  an  appeal  to  the  stockholders  that  those  two  were  under  the  control 
themselves,  because  some  of  the  de-  and  influence  of  the  selling  director, 
fendants  owned  a  majority  of  the  stock,  who  owned  a  majority  of  the  shares  in 
and  could  thereby  control  the  action  the  company,  and  against  whom  no 
of  the  corporation  by  themselves  de-  step  could  be  taken  within  the  com- 
termining  who  should  be  directors,  the  pany  to  remedy  the  wrong.  Ii  was 
complaint  was  held  sufficient.    Loftus  held  that  the  bill  would  lie,  and  that 
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of  the  body  politic  without  jeopardizing  their  personal  interests, 
it  is  unnecessary  for  the  complainants  to  apply  to  them  for  relief.1 

ff.  Nonexistence  of  Corporation.  —  Where  it  is  shown  that  a  cor- 
poration has  ceased  to  exist,  either  in  law  or  in  fact,  or  that  it 
has  abandoned  its  corporate  business  and  neglected  to  maintain 
its  corporate  existence  by  the  election  of  directors  or  the  appoint- 
ment of  officers  or  agents  td  manage  its  affairs,  it  is  clear,  upon 
both  principle  and  reason,  that  nothing  more  can  be  required  of 
a  stockholder,  in  order  to  entitle  him  to  sue  for  the  protection  of 
his  rights  in  such  corporation,  than  that  he  should  show  the  con- 
dition of  such  corporation  and  its  management.2 

(5)  Fraud.  —  There  should  be  an  averment  of  such  a  fraudu- 
lent transaction  completed  or  contemplated  by  the  acting  man- 
agers of  the  corporation,  in  connection  with  some  other  party  or 
among  themselves  or  the  other  stockholders,  as  will  result  in 

the  acts  were  such  as  no  majority  of  of  the  Directors  in  the  Arlington  *    *    * 

stockholders  could  sanction  so  as  to  were  much  more  largely  interested  in 

bind  the  minority,  and  that  the  allega-  the  Citizens'  Insurance  Company  than 

tions   were  such   as  to  make  it  clear  in    the   Arlington,"   is  not   within  an 

that  it  was  impossible  to  get  the  com-  exception  established  by  some  of  the 

pany  to  impeach  them.  cases,  to  the  effect  that  a  demand  of 

Demand  upon  Controlling  Stockholder,  the  agents  of  a  corporation  in  whom 
—  Allegations  in  a  bill,  brought  by  a  authority  to  bring  and  direct  its  liti- 
stockholder  against  the  corporation  gation  is  vested,  is  not  necessary,  if 
and  another  defendant  for  an  account-  these  agents  are  themselves  guilty  of 
ing  of  moneys  alleged  to  have  been  the  wrongs  complained  of  against  the 
appropriated  by  one  of  the  defendants  corporation.  Boyd  v.  Sims,  87  Tenn. 
to  the  detriment  of  the  plaintiff's  right  771,  citing  Deaderick  v.  Wilson,  8 
as  a  stockholder,  that  the  plaintiff  Baxt.  (Tenn.)  131. 
"  has  demanded  of  said  Cristy  that  he  2.  Crumlish  v.  Shenandoah  Valley 
should  pay  back  into  the  corporation  R.  Co.,  28  W.  Va.  623;  Nathan  v. 
the  said  back  pay  and  salary  in  excess  Tompkins,  82  Ala.  437. 
of  the  amount  heed  at  the  time  of  the  Whereabouts  of  Officers  Unknown. — 
incorporation  of  the  company,  which  Where  the  allegations  of  a  petition  to 
he  has  refused  to  do,"  may  be  so  con-  prevent  directors  from  doing  acts 
strued  as  to  show  that  the  plaintiff  has  contrary  to  the  interests  of  the  corpora- 
taken,  before  bringing  his  suit,  all  tion  are  to  the  effect  that  all  of  the  offi- 
practicable  steps  to  induce  the  corpora-  cers  of  the  company  have  absconded 
tion  to  bring  suit,  when  it  is  also  and  their  whereabouts  are  unknown,  a 
alleged  that  the  said  Cristy  is  a  sufficient  showing  is  made  of  the  im- 
majority  stockholder  in  the  corpora-  possibility  of  making  a  demand  that 
tion  (the  balance  of  the  stock  being  proper  proceedings  be  taken  in  the 
owned  by  the  pi  intiff  and  another  name  of  the  corporation  for  the  protec- 
person),  and  that  the  three  of  them  are  tion  of  its  property.  Wilcox  v.  Bickel, 
directors,  and  that  the  money  was  ap-  n  Neb.  154. 

propriated  by  the  individual  defendant  Cessation  of  Business  Without  Dissolu- 

wiihout  the  knowledge  of  the  other  di-  tion.  —  Where  a  corporation  has  been 

rectors.     Blair  r.  Telegram  Newspaper  practically,  though  not  legally,  out  of 

Co.,  172  Mass.  201.  existence  for  a  number  of  years,  and 

1.  Earle  v.  Seattle,  etc.,   R.  Co.,  56  has  done  no  business  and  no  officers 

Fed.  Rep.  909;  Heath  v.  Erie  R.  Co.,  8  and  directors  have  been  elected  for  a 

Blatchf.     (U.    S.)    347;     Mack   v.    De  number  of  years,   there  need    be    no 

Bardeleben   Coal,   eic,   Co.,   go    Ala.  allegation    that    the    corporation    has 

396;  Memphis,  etc.,  R.  Co.  v.  Woods,  been  asked  to  bring  the  action  and  has 

88  Ala.   630;    Boyd  v.  Sims,  87  Tenn.  refused    and     neglected     so     to    do. 

771.  Thompson  v.  Stanley,  (Supm.  Ct.  Spec. 

An  Allegation  that  "  All,  or  Nearly  All,  T.)  20  N.  Y.  Supp.  317. 
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serious  injury  to  the  corporation  or  to  the  interests  of  the  other 
stockholders.1 

Averment  of  Facto  —  Legal  Conclusions.  —  The  pleader  must  allege 
facts  which  disclose  fraud,  and  not  his  legal  conclusions;  and 
charges  of  conspiracy,  fraudulent  combination,  evil  intent,  and 
other  similar  words  of  malign  import,  unaccompanied  by  an  aver- 
ment of  the  facts  upon  which  such  charges  are  based,  are  not 
sufficient.2 


1.  Merchants,  etc.,  Line  v.  Waganer, 
71  Ala.  581;  Hersey  v.  Veazie,  24  Me. 
9;  Stradley  v.  Pail  thorp,  96  Mich.  287; 
Oelbermann  v.  New  York,  etc.,  R.  Co  , 
(Supm.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.) 
131;  Boyd  v.  Sims,  87  Tenn.  771; 
Tazewell  County  v.  Farmers'  L.  &  T. 
Co.,  12  Fed.  Rep.  752;  Ilawes  v.  Oak- 
land, 104.  U.  S.  450.  And  see  gen- 
erally as  to  the  averment  of  fraud, 
article  Fraud,  vol.  9,  p.  675. 

Insufficient    Averment     of    Fraud. — 


murrer  to  the  bill  was  sustained,  the 
court  adverting  to  the  fact  that  there 
was  no  allegation  in  the  bill  that  the 
corporation  had  refused  to  call  the  de- 
fendant to  account  or  had  acted  collu- 
sively  with  him  except  as  represented 
by  him  as  agent,  and  I  hat  it  did  not 
appear  by  the  bill  that  the  corporation 
had  not  the  power  and  the  disposition 
to  settle  with  the  defendant  at  its 
pleasure. 
Grow  Negligence  and  Wilful  Hiseon- 


Where  a  stockholder  brought  a  bill  for  duct. —  Where  the  object  of  the  action 

an  injunction  to  restrain  his  corpora-  is   to  compel   an   accounting,  and   to 

tion   from    illegal    acts,    and    merely  obtain    a  settlement  of   the  affairs  of 

alleged    that    be    had    requested    the  the  corporation,   a  stockholder  suing 

officers  of  the  corporation   to   refrain  the  corporation  and  four  of  its  officers 

from  such  acts,  and  then  brought  suit  must,  if  he  wishes   relief  because  of 

within  a  few  days  after  their  refusal,  diminution  of  the  value  of  the  stock, 

it  was  held  that  the  allegations  of  ille-  show    very   clearly  that   the  loss  has 

gality  and  fraud  on   the   part  of   the  been  occasioned  by   the   gross   negli- 

corporation  and  its  directors  were  in-  gence  or  the  wilful  misconduct  of  the 

sufficient  to  warrant  the  court  in  grant-  corporate  officers.     Neall  v.    Hill,    16 

ing  the  complainant  equitable   relief.  Cal.  145. 

Hawes  v.  Oakland,  104  U.  S  450.  Averments  as  to  Dealings  with  Cor- 
Con version  —  Withholding  Dividends,  porate  Property.  —  Where  an  equitable 
—  A  complaint  charging  in  substance  action  is  commenced  by  a  stockholder 
that  a  corporation  and  its  president  to  require  the  officers  or  trustees  of  a 
have  converted  and  misapplied  cor-  corporation  to  account  to  the  corpora- 
porate  moneys  and  refused  to  account  tion  for  a  breach  of  their  trust,  al lega- 
tor the  same,  have  withheld  dividends  tions  as  to  the  dealings  of  the  officers 
due  to  the  plaintiff  and  have  kept  false  or  trustees  of  the  corporation  with  the 
books  of  account,  and  demanding  re-  corporate  property  are  material  and 
Jief  and  that  they  account  and  pay  proper  allegations  in  the  complaint, 
the  plaintiff  his  share  of  the  Scharf  v.  Warren-Scharf  Asphalt  Pav- 


ovcr  to 
moneys 
divided 
ficienlly 


which    ought   to    have    been 
among  the  stockholders,  suf- 
states    a    cause    of     action. 
Brown  v.  Buffalo,  etc.,  R.  Co  ,  27  Hun 
(N.  Y.)3*a. 

In   Hersey  v.  Veazie,  24  Me.  9,  two 
stockholders    filed    a    bill     in    equity 


ing  Co..  15  N.  Y.  App.  Div.  480. 

Fraud  of  Individual  Directors.  —  A 
paragraph  alleging  the  acts  of  indi- 
vidual directors,  and  expressly  charg- 
ing them  with  fraud  in  their  dealings 
with  corporate  stock,  is  a  material 
one.     Scharf  v.  Warren-Scharf  Asphalt 


against  the  treasurer  and  agent  of  the  Paving  Co.,  15  N.  Y.  App.  Div.  480. 
corporation,  charging  him  with  having        2.  Stradley   v.    Pailthorp,   96   Mich, 

abstracted  the  funds  of  the  corpora-  287;    Oelbermann  v.  New  York,   etc., 

lion,  and  with  having  fraudulently  sold  R    Co.,  (Supm.  Ct.  Spec.  T.)  14  Misc. 

and  received  pay  for  the  franchise  of  (N.    Y.)   131.     And   see  article  Legal 

the  corporation,  and  praying  that  he  Conclusions,  vol.  12,  p.  1020. 


might  account  for  and  pay  to  the  plain- 
tiffs their  proportion  of  the  funds  of 
(he  corporation  in  his  hands.     A  de- 


Necessity  to  Aver  Conduct  and  Motive, 
—  Where  an  action  is  brought  by  a 
stockholder  against  his  corporation,  a 
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(6)  Ultra  Vires.  —  Where  the  theory  upon  which  the  stock- 
holders seek  relief  is  that  acts  ultra  vires  have  been  or  are  being 
committed,  some  action  or  threatened  action  of  the  managing 

board  of  directors  or  trustees  of  the  corporation  which  is  beyond 
the  authority  conferred  upon  them  by  their  charter  or  other  source 
of  organization  should  be  alleged.1 

railroad  company,  to  set  aside  a  lease  with  other  stockholders,  seeking  a 
of  its  railroad,  executed  by  it  to  an-  dissolution  of  the  corporation,  a  settle- 
other  railroad  company,  on  the  ground  ment  of  its  affairs,  and  the  appoint- 
ot  its  illegality  and  fraudulent  char-  ment  of  a  receiver  to  take  charge  of  its 
acler  towards  the  stockholders,  an  property  pending  suit,  and  the  bill 
allegation  of  fraud  is  defective  when  chaiged  that  a  majority  of  the  direct- 
it  fails  to  charge  what  the  fraudulent  ors  had  combined  and  formed  a  ring 
conduct  and  motives  were.  Flynn  v.  for  their  own  private  profit  at  the  ex- 
Brooklyn  City  R.  Co.,  9  N.  Y.  A  pp.  pense  of  the  other  stockholders,  but 
Div.  269.  did  not  charge  any  ultra  vires  nor  aver 

Charge  of  Conspiracy.  —  Where  the  that  the  corporation's  effects  were  im- 
complainant  avers  fraud  in  the  sale  of  periled  by  the  insolvency  of  the  par- 
stock  to  him,  and  that  the  corporation  ties,  it  was  held  to  be  insufficient, 
was  a  party  to  fraudulent  representa-  Merchants,  etc.,  Line  v.  Waganer,  71 
tions  made  by  the  president  of  the  cor-  Ala.  581. 

poration,  it  is  not  necessary  either  to  Hegativing  Exceptions.  —  The  com- 
charge  or  prove  a  conspiracy  between  plaint  should  state  affirmatively  facts 
the  corporation  and  its  president,  be-  which  necessarily  show  that  the  con- 
cause  the  foundation  of  the  action  is  duct  of  the  corporate  officers  has  been 
the  damage  done  to  the  plaintiff  by  the  ultra  vires \  and  should  negative  any 
violation  of  his  rights,  and  not  the  exceptions.  Smith  v.  Ferries,  etc.,  R. 
conspiracy.  Dorsey  Mach.  Co.  v.  Mc-  Co.,  (Cal.  1897)  51  Pac.  Rep.  710. 
Caffrey,  139  Ind.  545.  Unauthorized     Issuance    of    Stock. — 

Fraudulent  Appropriation  of  Stock  by  Where  the  basis  of  the  action  is  that 
Director.  —  A  complaint  alleging  that  stock  has  been  issued  without  power, 
certain  stock  was  issued  and  delivered  the  complaint  should  show  on  its  face 
to  a  director  of  the  corporation  and  the  lack  of  power.  Wood  v.  Union 
his  associates,  gratuitously  and  wholly  Gospel  Church  Bldg.  Assoc.,  63  Wis.  9. 
without  consideration,  charges  in  effect  Issuance  of  Preferred  Stock.  —  Where 
an  illegal  and  fraudulent  appropriation  it  is  sought  to  enjoin  an  illegal  issu- 
of  the  stock.  Ernst  v.  Rutherford,  etc.,  ance  of  preferred  stock  which  will  ma- 
Gas  Co.,  38  N.  Y.  App.  Div.  388.  terially  depreciate    the   value  of    the 

1.  Ex  p.  Booker,  t8  Ark.  338;  Mis-  common  stock,  it  should  be  sufficiently 

sissippi,  etc.,  R.  Co.  v.  Cross,  20  Ark.  alleged   that  the  corporation   has  not 

443;    March  v.   Eastern  R.  Co.,  43  N.  authority  to  issue  the  preferred  stock. 

H.  515;  -Gifford  v.  New  Jersey  R.,  etc.,  Ernst  v.  Elmira  Municipal  Imp.  Co., 

Co.,  10  N.  J.  Eq.  171;  Elkins  v.  Cam-  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.) 

den,   etc..    R.   Co.,   36   N.   J.   Eq.    5;  583. 

Hatch  v.  American  Union  Tel.  Co.,  Denial  of  Powers  of  Foreign  Corporation. 
fSupm.  Ct.  Spec.  T.)  9  Abb.  N.  Cas.  — A  complaint  which  alleged  that  a 
(N.  Y.)  223;  A.  C.  Nellis  Co.  v.  Nellis,  foreign  corporation  "  had  no  right, 
62  Hun  (N.  Y.)  63;  Pond  v.  Vermont  power,  or  authority  by  virtue  of  its 
Valley  R.  Co.,  12  Blatchf.  (U.  S.)  280;  charter,  or  of  the  laws  under  which  it 
Zabriskie  v.  Cleveland,  etc.,  R.  Co.,  23  was  incorporated,  to  issue  preferred 
How.  (U.  S.)  381;  Hawes  v.  Oakland,  stock,"  was  held  sufficient  to  authorize 
104  U.  S.  450;  Taylor  v.  Holmes,  14  proof  of  all  of  the  statutes  of  its  own 
Fed.  Rep.  498;  Meeker  v.  Winthrop  state  applicable  to  the  foreign  corpora- 
Iron  Co.,  17  Fed.  Rep.  48;  Leo  v.  tion  to  show  that  no  such  authority 
Union  Pac.  R.  Co.,  19  Fed.  Rep.  283;  had  been  conferred  upon  it.  Ernst  v. 
Mackintosh  v.  Flint,  etc.,  R.  Co.,  34  Elmira  Municipal  Imp.  Co.,  (Supm. 
Fed.  Rep.  582.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  583. 

Heoestity  to  Aver  Ultra  Vires.  —  Where  Want   of  Power    to    Make    Contract, 

a  bill  was  filed  by  stockholders  against  —  Where  suit  was  brought  to  contest 

the  corporation  and  directors  together  the  validity  of  a  contract  made  by  the 
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Disobedience  of  Charter.  —  Thus,  where  it  is  sought  to  restrain  a 
corporation  from  a  diversion  or  misapplication  of  corporate  funds, 
the  bill  must  show  that  the  corporation  is  about  to  do  some  act 
outside  of  the  scope  of  its  authority  or  in  disobedience  of  the 
provisions  of  its  charter.* 

Injunction  Against  Diversion  of  Funds.  —  Where  a  stockholder  seeks 
an  injunction  against  the  diversion  of  funds  and  assets  of  a  cor- 
poration, to  purposes  foreign  to  and  inconsistent  with  the  plain 
and  obvious  purposes  of  the  charter,  he  must  make  a  full  and 
candid  disclosure  of  all  the  facts  of  his  case  in  his  bill  and 
exhibits.2 

(7)  Illegal  Conduct  of  Majority.  —  Where  the  facts  are  that  the 

directors  of  a  corporation  with  the  de-  carried  out,  be  to  render  the  plaintiff's 

fendant,  by  which  the  directors  agreed  stock  worthless,  and  that  the  illegality 

to  accept  certain  shares  of  the  stock  of  of  the  contract  as  alleged  may  lead  to 

the  company  in  payment  or  part  pay-  a  total  forfeiture  of  the  charter  of  tbe 

ment    of  the   price    of    lands  of   the  corporation,  is  sufficient.     Stewart   v. 

company  sold  to  the  defendant,  and  Erie,    etc.,    Transp.     Co.,    17    Minn, 

the  bill  in  a  separate  and  distinct  para-  372. 

graph  charged  that  the  corporate  Whew  a  Threatened  Diversion  and  Hit- 
officers,  under  the  laws  of  the  state  appropriation  of  the  Revenue  of  the  cor- 
and  the  certificate  of  organization  and  poration  Are  the  basis  of  a  prayer  for  a 
by-laws  of  the  company,  had  "  no  preliminary  injunction  restraining  the 
power  or  authority  to  accept  the  stock  corporation  from  disposing  of  any 
of  said  company  in  payment  or  part  money  pendente  lite%  the  bill  should 
payment  of  the  price  of  the  lands  of  make  it  appear  that  such  a  diversion 
said  company  sold  lo  them,"  it  was  and  misappropriation  is  imminent,  and 
held  that  the  complainant  had  so  will  be  prejudicial  to  the  complaining 
framed  and  Isolated  the  charge  of  want  stockholders.  Mackintosh  v.  Flint,  etc., 
of  power  that  it  was  open  to  attack  by  R.  Co.,  32  Fed.  Rep.  350. 
demurrer  without  the  defendant  there-  3.  Shoemakers.  National  Mechanics' 
by  admitting  any  allegation  of  fact.  Bank,  31  Md.  396. 
Thompson  v.  Moxey,  47  N.  J.  Eq.  538.  Averment  of  All  Acts  of  Misconduct.  — 

1.  Dudley  v.  Kentucky  High  School,  Where  mismanagement  and  bad  faith 

9  Bush  (Ky.)  576.  of  the  trustees  in  control  of  the  cor- 

Unauthorized     Purchase   of    Land.  —  poration  are  alleged  as  grounds  for  re- 

Where  a  corporation  was  authorized  to  lief,  and  an  accounting  is  prayed,  it  is 

establish  and  maintain  a  high  school  necessary  to  allege  all  of  the  unlawful 

and  purchase  land  therefor,  but  it  had  acts  of  the  officers,  and  it  is  proper  to 

no  right  to  speculate  or  invest  in  real  allege  misconduct  which  some  of  the 

estate,  an  averment  that  the  corpora-  officers  have  committed  for  their  own 

lion   was  about  10  buy  land  and  was  pecuniary  benefit,   although    other  of 

unable  to  pay  the  contemplated  price,  the  officers  have  been  guilty  of  mere 

and  that  the  inevitable  result  of  the  negligent  sufferance  of  such  acts  and 

purchase,  if  consummated,   would  be  have   not  been   pecuniarily   benefited 

the  bankruptcy  of  the  corporation  and  thereby.      Watkins  v.   Watklns,   etc., 

the  failure  of  the  project  to  establish  the  Lumber  Co.,  (Supm.  Ct.  Spec.  T.)  17 

school,  without  an  allegation  that  the  Misc.  (N.  Y.)  227. 

land  purchased  or  about  to  be  pur-  Sale  of  Eeal^Estate  Without  Authority, 

chased  would  not  beheld  for  the  bene-  —  A  petition  alleging  that  real  estate 

fit  of  the  school,  was  held  insufficient  belonging  to  the  corporation  has  been 

to  warrant  an  injunction.     Dudley  v.  conveyed  away  to  the  defendants  by 

Kentucky  High  School,  9  Bush  (Ky.)  the     corporate    officers    without    any 

576.  authority  of  the  stockholders  or  board 

Illegality  of  Contract.  —  A  complaint  of  directors,  without  consideration,  and 

alleging  that  the  effect  of  a  contract  for  a  fraudulent  purpose,  states  suffi- 

which  a  stockholder   desires  to  have  cient  grounds   for   relief.     Wilcox   v. 

adjudged  void  and  canceled   will,   if  Bickel,  11  Neo.  154. 
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majority  oi  the  stockholders  are  oppressively  ^n4  illegally  per- 
suing a  course,  in  the  naiqe  of  t\\c  cqrpqration,  that  }s  in  viola- 
tion of  the  rights  of  qther  stockholders,  >yhich  can,  only  t>e 
restrained  by  the  aid  of  a  court  of  equity,  those  facts  should  be 
stated ;  *  because,  in  order  to  justify  the  interference  of  tqe  cqurt 
with  the  management  of  a  corporation  on  ^n  application  of  the 
minority  of  the  stockholders,. the  plajntiff  must  show  tjia,t  the 
action  of  the  governing  body  complained  of  fya^  ^een  sq  clearly 
against  the  interests  of  the  minority  of  the  stockholders  as  to 
amount  to  a  wanton  and  fraudulent  destruction,  pf  their  rights, 
and  it  must  appear  that  the  action  of  the  majority  of  the  stock- 
holders  and  directors  is  a  clear,  substantial,  and  flagrant  violation 
of  the  rights  of  the  minority.* 

(8)  Irreparable  Injury.  —  Where  such  is  the  fact  there  may  be 
a  general  allegation  that  the  bill  is  brought  to  prevent  irreparable 
injury  to  the  other  stockholders  or  the  corporation  or  to  prevent 
a  total  failure  of  justice.3 

(9)  Verification  of  Bill.  —  A  bill  brought  in  a  United  States 
court  by  one  or  more  stockholders  against  the  corporation  should 
be  verified  by  affidavit.4 

e.  Plea  OR  Answer.  —  \yhere  a  bill  or  complaint  charges  the 

1.  Hawes    v.    Oakland,   104    U.    S.  interest  of  the  plaintiffs  by  fraudulently 

450.  combining  to  appropriate  the  funds  for 

8.  Hawes  v.  Oakland,  104  U.  S.  450;  their  individual  benefit  and  using  them 

Wood  roof  v.  Howes,  88Cal.  184;  Stew-  in  the  payment  of  their  private  debts, 

art  v.  Erie,  etc.,  Transp.  Co.,  17  Minn,  and  with  depreciating  and  destroying 

372;   Oelbermann  v.  New  York,   etc.,  the  business  and  the  value  of  the  stock, 

R.  Co.,  (Supm.  Ct.  Spec.  T.)  14  Misc.  and  that  as  individuals  and  as  partners 

(N.  Y.)  131;  Gamble  v.  Queens  County  in  another  private  company  they  are 

Water    Co.,    123    N.    Y.   92;    Hart  v.  largely  indebted  to  the  corporation  for 

Ogdensburg,  etc.,  R.  Co.,  89  Hun  (N.  funds  improperly  withdrawn  by  them, 

Y.)  316;  Hiscock  v.  Lacy,  (Supm.  Ct.  the  amount  of  which  they  conceal  and 

Spec.  T.)  9  Misc.  (N.  Y.)  578;  Kirtland  refuse  to  permit  to  be  charged  on  the 

v.  Purdy  University,  7  Lea(Tenn.)  243;  corporation  books,  or  to  permit  suits  to 

Taylor  v.  Holmes,  127  U.  S.  489.  be  brought  for  its  recovery,  and  that 

Injuriouinesf  ol  Aets.  —  In  an  action  they  threaten  to  sell  the  corporate  prop- 

against  a  corporation  by  a  stockholder  erty  for  less  than  its  value,  and  to  waste 

there  must  be  proper  allegations  that  and   destroy  it    for    their    individual 

the  complainant  has  been  injured  by  benefit,  is  sufficient.    Sears  v.  Hotch- 

the  manner  in  which  the  affairs  of  the  kiss,  25  Conn.  171. 

corporation    have     been     conducted.  4.  Hawes  v.  Oakland,  104  U.  S.  450. 

Smith    v.    Ferries,   etc.,  R.  Co.,  (Cal.  United  States  Equity  Bole  94.  —  A  bill 

1897)  51  Pac.  Rep.  710.  brought  by  one  or  more  stockholders 

3.  Hawes  v.  Oakland,  104  U.  S.  450;  in  a  corporation,   founded   on   rights 

Merchants,  etc.,  Line  v.  Waganer,  71  which  may  properly  be  asserted  by  the 

Ala.  581.  corporation,  must  be  verified.     Dann- 

flufflcient    Allegations.  —  A    bill    in  meyer  v.  Coleman,   11   Fed.  Rep.  97. 

equity  brought  by  stockholders,  some  This    is    in    accordance    with    U.    S. 

of  whom  are  directors,  against  the  cor-  Equity   Rule  94,  providing  inter  alia 

poration  and  the  remaining  stockhold-  that  "  every  bill  brought  by  one  or 

ers  who  have  a  majority  of  the  stoc^  more  stockholders    in   a  corporation, 

and  constitute  a  majority  of  the  direct-  against    the     corporation     and    other 

ors,  charging  those  directors  who  are  parties,  founded  on  rights  which  may 

defendants  with   managing  the  busi-  properly  be  asserted  by  the  corporation, 

nest  without  regard  to  the  wishes  or  must  be  verified  by  oath." 
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commission  of  ultra  vires,  and  the  plea  or  answer  sets  up  a  rati- 
fication of  such  acts,  its  allegation  to  that  effect  must  set  out  the 
facts  as  to  the  circumstances  under  which  the  ratification  is 
claimed  to  have  been  made.1 

/.  Defending  Corporate  Interests.  —  In  certain  cases 
such  as  where  the  corporation  through  its  corporate  officers  has 
refused  to  answer  or  failed  properly  to  answer  a  complaint  against 
it,  or  has  permitted  a  default  judgment  or  decree  to  be  entered 
against  it,  one  or  more  stockholders  are  permitted  to  interpose  or 
on  a  proper  showing  to  have  the  default  set  aside.9 

1.  Eidman  v.  Bowman,  58  111.  444,  ests  of  the  shareholders  committed  to 
holding  that,  in  a  case  where  stock-  their  charge,  then  the  courts  of  equity 
holders  prayed  for  relief  by  reason  of  will  permit  stockholders  to  intervene 
an  unauthorized  issuance  of  stock  by  for  their  own  protection,  and  to  seek 
the  directors  of  the  corporation  in  and  obtain  the  aid  of  the  court.  But, 
which  'the  complainants  were  stock-  in  the  absence  of  such  misconduct  on 
holders,  an  answer  which  averred  that,  the  part  of  the  controlling  authorities 
even  if  the  directors  had  no  power  to  of  the  corporation,  they  will  not  be  per- 
issue  the  stock,  their  act  had  been  mitted  to  intervene.  And  for  obvious 
ratified  by  the  stockholders,  was  bad  reasons.  If  such  privilege  be  accorded 
when  it  did  not  appear  whether  the  to  one,  it  must  be  allowed  to  all.  And 
ratification  was  made  before  or  after  so  a  case  will  be  burdened  by  a  nura- 
the  commencement  of  suit,  nor  did  it  ber  of  parties,  and  be  exposed  con- 
appear  whether  the  ratification  was  stantly  to  abatement  by  death,  change 
direct  or  only  by  implication,  or  made  of  relation,  or  circumstance  of  indi- 
at  a  meeting  of  the  stockholders  called  viduals,  and  justice  be  greatly  im- 
on  proper  notice,  or  by  each  of  them  peded.  The  questions  in  every  case 
separately,  or  whether  the  assent  of  the  are:  Is  the  complaining  stockholder 
stockholders  was  a  verbal  or  written  remediless  unless  he  represent  his 
one.  own  interest?    Is  there  danger  of  the 

2.  Waymire  v.  San  Francisco,  etc.,  commission  of  a  flagrant  wrong?  If 
R.  Co.,  112  Cal.  646;  Blackman  v.  these  questions  be  answered  in  the 
Central  R..  etc.,  Co.,  58  Ga.  189;  Byers  affirmative,  he  will  be  allowed  to  inter- 
v.  Franklin  Coal  Co.,  14  Allen  (Mass.)  vene,  notwithstanding  that  the  remedy 
470;  Hohbs  v.  Dane  Mfg.  Co.,  5  Allen  is  an  extreme  one,  and  should  not  be 
(Mass.)  581;  Farnum  v.  Ballard  Vale  permitted  without  hesitation  and  cau- 
Mach.  Shop,  12  Cush.  (Mass.)  507;  tion."  General  Electric  Co.  v.  West 
Morrill  v.  Little  Falls  Mfg.  Co.,  46  Asheville  Imp.  Co.,  73  Fed.  Rep.  386. 
Minn.  260;  Wilkinson  v.  Chemical  F.  When  Intervention  Improper.  —  It  is 
Ins.  Co.,  (N.  Y.  City  Ct.  Spec.  T.)  2  not  the  correct  practice  that  persons 
City  Ct.  (N.  Y.)  43;  Park  v.  New  York,  embraced  in  the  category  of  those  for 
etc.,  Oil  Co.,  26  W.  Va.  486;  Park  v.  whose  benefit  a  suit  is  commenced  by 
Ulster,  etc.,  Petroleum  Co.,  25  W.  Va.  a  stockholder  should  intervene  to  set 
108;  Bronson  v.  La  Crosse,  etc.,  R.  aside  the  proceedings  or  to  interpose 
Co.,  2  Wall.  (U.  S.)  283;  Colquitt  v.  obstacles  to  the  progress  of  the  suit. 
Howard,  11  Ga.  556;  Henry  v.  Jeans,  Whete  a  plaintiff  sues  as  a  representa- 
48  Ohio  St.  443.  See  also  titles  Stock  tive  he  opens  the  door  to  all  other 
and  Stockholders,  Am.  and  Eng.  Encyc.  parties  named  to  come  in  and  take  the 
of  Law  (2d  ed.).  benefit  of  the  proceedings  and  decree, 

Whose  Intervention  Is  Proper. —  "  As  not  to  interpose  and  nullify  them, 
a  general  rule,  the  corporation  re  pre-  Forbes  v.  Memphis,  etc.,  R.  Co.,  2 
sents  all  the  shareholders  in  suits  by  Woods  (U.  S.)  323. 
a  third  party,  and  the  directors  control  Who  Is  a  Stockholder. —  In  Colorado 
the  actions  of  the  corporation.  But  if  persons  to  whom  stock  is  issued,  "  ex- 
the  directors  are  false  to  their  duty,  cept  for  labor  done,  services  performed, 
and  there  is  danger  that  they  will,  from  or  money  or  property  actually  re- 
corrupt  motives  or  blind  obstinacy,  ceived,"  are  not  stockholders  who  may 
abandon,  neglect,  or  sacrifice  the  inter-  represent    the  corporation  by  reason 
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Statu  of  Interveners.  —  Where  stockholders  are  permitted  to  come 

in  as  interveners  they  have  such  a  status  as  will  entitle  them  to 
set  up  their  rights  by  cross-petition,  answers,  or  other  pleadings, 
and  are  not  brought  in  as  parties  only  that  a  judgment  by  nil 
dicit  may  be  issued  against  them,  but  become  litigants  in  the 

of  Const.  Colo.,  art.  15,  §9,  providing  must  appear  and  answer  to  the  bill, 
that  "  no  corporation  shall  issue  stocks  not  under  oatb  but  under  its  common 
or  bonds  except  for  labor  done,  services  seal,  and  an  omission  thus  to  appear 
performed,  or  money  or  property  and  answer  according  to  the  rules  and 
actually  received,"  which  has  been  practice  of  the  court  entitles  com  plain- 
cm  bodied  in  sections  251  and  340  of  ants  to  en'er  an  order  that  the  bill  be 
the  statute  relating  to  corporations,  taken  pro  conj esso.  A  further  objection 
Arkansas  River  Land,  etc.,  Co.  v.  to  the  practice  of  permitting  a  party  to 
Farmers'  L.  &  T.  Co.,  13  Colo.  587.  appear  and  answer  in  the  name  of  the 

In  Georgia  Stockholders  Cannot  Plead  corporation  is  the  inequality  thai  would 

or  Defend  for  the  corporation,  except  in  exist  between  the  parties  to  the  litiga- 

cases  expressly  provided   for  by   Ga.  tion.    The  corporation  not  being  before 

Code,  §  3374-    "  That  the  action   is  the  court,  it  would  not  be  bound  by 

groundless  and    collusive,    and  that,  any  order  or  decree  rendered  against 

from    motives    of   fraud  or  favor  on  it,  nor  by  any  admissions  made  in  the 

the  part  of  the  officers,  the  corporation  answer  or  stipulations  that  might  be 

fails  or  refuses  to  defend,  will  make  entered   into  by  the  parties  or  their 

no  difference.     The  stockholders  may  counsel.      It    is    thus    apparent  that 

protect  all  their  rights  by  instituting  while  the  name  of  the  corporation  is 

a  proper  action  of  their  own.     In  con-  thus  used  as  a  real  party  in  the  iitiga- 

ducting  suits  due  regard  must  be  had  tion  so  far  as  the  rights  and  interests 

to  the  distinction  between  parties  and  of  the  complainants  are  concerned,  it 

those  who  are  not  parties.     A  corpora-  is  an  unreal  and  fictitious  party  sp  fai 

tion  is  a  separate  person  from  any  or  as  respects  any  obligation  or  responsi- 

all  of  the  stockholders.    When  it  is  bility  on  the  part  of  the  respondents, 

sued  alone   they    are  not  before  the  Bronson  v.  La  Crosse,  etc.,  R.  Co.,  2 

court;    and   they  cannot  interpose  in  Wall.  (U.  S.)  283. 

that   suit    without   express    statutory  Motion  to  8et  Aside  Judgment. —  In 

authority."     Blackman  v.  Central  R.,  New  York  the  remedy  of  a  stockholder 

etc.,  Co..  58  Ga.  189.  who  desires  to  set  aside  a  foreclosure 

In  Massachusetts  the  fact  that  one  was  judgment  against  the  corporation  is  by 

a  stockholder  and  formerly  a  director  motion  in   that    action,    unless    such 

of  the  company,  and  ultimately  liable  judgment  is  void  because  fraudulently 

to  pay  a  judgment  that  might  be  re-  obtained.     Drake  v.  New  York  Subur- 

covered  against  the  corporation,  did  ban  Water  Co.,  36  N.  Y.  App.  Div.  275. 

not  entitle  him,  as  of  right,  to  assume  Determination  of  Question  as  to  Bight 

the  defense  of  an  action  against  the  to  Defend.  —  Where  stockholders  were 

corporation.     Robbins  v.  Justices,   12  permitted  to  file  an  answer  by  means 

Gray  (Mass.)  225;    Byers  v.  Franklin  of   which  they  sought  to  set  aside  a 

Coal  Co.,  14  Allen  (Mass.)  470.  deed  which  upon  its  face  purported  to 

Prior  to  Mass.  Stat.  1851,  c.  315,  in-  be  the  deed  of  the  corporation,  although 

dividual    members  could    not  appear  according  to  the  allegations  it  was  not 

and  defend  in  the  name  of  the  corpora-  its  deed,  but   was   wholly  fraudulent 

tion  without  or  against  the  authority  and  void,  and  part  of  a  scheme  in  which 

and    consent  of    the  corporation    ex-  the  plaintiff  was  said  to  have  partici- 

pressed  in  the  regular  mode  according  pated  to  cheat  and  defraud  the  corpora- 

to  its  organization.     Farnum  v.   Bal-  tion  of  a  valuable  portion  of  its  property, 

lard  Vale  Mach.  Shop,  12  Cush.  (Mass.)  and  the  court  passed  upon  the  applica- 

507.             *  tion  in  favor  of   the  stockholders,   it 

Effect  of  Stockholder's  Answer. — Where  was  held  that  their  right  to  defend  on 

stockholders  are  permitted  by  leave  of  behalf  of  the  corporation   could    not 

court  to  appear  and  put  in  answers  in  subsequently  be  presented  by  a  motion 

the  name  of  the  corporation,   the  an-  of  the  plaintiff  for  judgment  on  the 

swers  cannot  be  regarded  as  those  of  pleadings.     Morrill  v.  Little  Falls  Mfg. 

the  corporation,  because  a  corporation  Co.,  46  Minn.  260. 
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cause,  and  z^e  to  be  treated  accordingly.1 

V^at  Petition  pr  Motion  Should,  Show.  —  A  petition  or  motion  for  leave 

to  defend  for  the  corporation  should  make  its  averments  with 
certainty  and  definiteness,2  and  sufficiently  state  a  case  which 
will  warrant  the  court  in  permitting  what  is  admitted  by  the 
court  only  with  hesitation  and  caution.3 

1.  Henry  ?•  Jeans,  48  Ohio  St.  443.  Averment  as  to  Time  When  Petitioner! 

A  Suggestion  in  the  Progress  of  the  Suit  Were  Stockholders.  —  In  an  application 
that  au  officer  of  the  couit  is  disposed  by  stockholders  to  be  allowed  to  de- 
to  act  fraudulently,  or  that  the  court  fend,  in  behalf  of  the  company,  in  an 
has  made  an  injudicious  or  erroneous  action  on  notes  alleged  to  be  fraudu- 
order,  will  not  be  a  sufficient  ground  to  lently  executed  by  the  corporate  offi- 
allow  a  stockholder  to  intervene;  and  cers,  it  is  unnecessary  to  state  that  the 
indeed  it  is  questionable  whether  in  petitioners  were  stockholders  at  the 
any  case  where  a  suit  is  properly  insti-  time  such  notes  were  executed,  because 
tuted  against  a  corporation,  a  stock-  the  fraud  complained  of  is  not  yet  con- 
bolder  of  that  corporation  can,  even  on  sum  mated,  and  the  attempted  enforce- 
a  suggestion  of  fraud  on  the  part  of  its  mentof  the  notes  constitutes  the  injury 
officers,  come  in  by  way  of  intervention  to  their  rights,  and  presents  the  first 
as  party  to  that  suit  and  seek  to  defend  opportunity  tor  the  complaining  stock- 
or  control  the  proceedings;  an  original  holders  to  be  heard.  Majors  v.  Taus- 
bill  would  seem  to  be  the  proper  mode  sig,  20  Colo.  44. 

of  proceeding.  Moreover,  it  is  clearly  8etting  Aside  Judgment  Against  Cor- 
in  the  discretion  of  the  court  whether  poration.  —  An  averment  in  a  cond- 
or not  to  permit  a  stockholder  to  be-  plaint  in  a  proceeding  brought  by  a 
come  a  party  defendant  in  any  case  stockholder  on  behalf  of  the  corpora- 
where  he  is  not  made  such  by  the  bill,  tion  to  set  aside  a  judgment  obtained 
and, a  court  has  power  when  an  order  against  it,  that  the  corporation  was  not 
to  that  effect  has  been  made  to.  vacate  indebted  to  the  judgment  creditor  in 
it  in  a  proper  case.  Forbes  v.  Mem-  any  sum  or  amount  whatever,  sum- 
phis,  etc.,  R.  Co.,  2  Woods  (U.  S.)  323.  ciently  states  that  the  corporation  had 

Suppression  of  Answer. —  If,  after  judg-  a  meritorious  defense  to  the  action  in 

meat,  one  interested  becomes  a  party  which   the    judgment    was    obtained, 

defendant  and  answers,  the  court  may  Lang  Syne  Gold  Min.  Co.  v.  Ross,  20 

at  the  same  term  treat  the  judgment  as  Nev.  127. 

set  aside,  and  re-examine  the  issues  of  A  motion  for  an  order  to  set  aside  a 

fact  or  law,  and  re  enter  the  judgment;  judgment  against  a  corporation  that 

but  if,  before  so  doing,  the  answering  has  been  recovered  by  the  default  of 

party  shall  deem   it   desirable  or  ex-  the  officers  of  the  corporation  must  do 

pedient   to  exercise   the   privilege   of  more  than  show  that  the  judgment  was 

appeal,  he  should  not  thereby  lose,  or  suffered    by  the  corporation  with  the 

hold    only   at    the  discretion    of    the  object  of  preferring  creditors,  notwith- 

appellate   court,    the    remedial    rights  standing  the  fact  that  under  Laws  of 

granted  him  by  the  court  below  in  aid  New   York   1892,  c.  688.  §  48,  an  in- 

of  justice.     Those  rights  are  of  statu-  solvent  corporation  is  prohibited  from 

tory  origin,  and   their  loss  is  not  the  suffering    judgments   to  be   rendered 

penalty  of  appealing  to  a  higher  court,  with  intent  to  prefer  certain  creditors. 

and    where   an   appellate    court    sup-  Matter  of  Gardner,  86  Hun  (N.  Y.)  30. 

presses  such  an  answer,  its  order  of  Averment  of  Collusion  with  Plaintiff. — 

suppression    is    reviewable  on   error.  In  a   petition   for  leave  to  intervene, 

Henry  v.  Jeans,  48  Ohio  St.  443.  averments  that  the  managing  agents 

3.  Majors  v.  Taussig,  20  Colo.  44,  in  of  a  corporation,  in  collusion  with  the 

which  case,  however,  it  was  held  that  plaintiff  in  an  action  against  it,  have 

wher,e  there  is  uncertainty  or  ambiguity  created  a  fictitious  indebtedhessagainst 

in  a  petition  by  stockholders  to  be  al-  the  corporation,  and  that  at  the  insti- 

lowed   to    intervene  in  a  suit  against  gation  of  the  managing  agents  a  judg- 

the  corporation,  opportunity  should  be  ment  by  confession  that  will  wipe  out 

given  to  amend.  the  entire  assets  of  the  corporation  is 

ft.  Bronson  v.  La  Crosse,  etc.,  R.  about  to  be  taken  on  such  indebted- 
Co.,  2  Wall.  (U.  S.)  283.  ness,  show  sufficient  grounds  for  per- 
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Demand  on  JKreetors.  —  Where  stockholders  desire  to  be  allowed  to 
defend  on  behalf  of  their  corporation  they  must  show  that  some 
attempt  has  heen  made  to  procure  the  corporate  officers  to  make 
the  defense  for  the  company  which  the  petitioners  ask  to  be 
allowed  to  make;1  and  the  answer  must  set  forth  some  reason 
why  the  corporation  itself  does  not  answer  the  bill,  or  the  answer 
may  be  stricken  out.8 

g.  Demurrers  and  Motions  to  Dismiss.  — Where  a  bill 

brought  by  stockholders  on  behalf  of  the  corporation  appears  to 
be  wanting  in  equity,  an  objection  thereto  on  such  grounds  may 
be  taken  by  demurrer,8  or  the  defendants  may  move  to  dismiss 

mining  the  stockholders  to  protect  their  stockholder  on  behalf  of  himself  and 

rights.     Majors  v.  Taussig,  20  Colo.  44.  other  stockholders,  on    the  ground  of 

Averments  on  Information  and  Belief. —  misappropriation   of  corporate  assets 

Where  a  stockholder  petitioned  to  be  and  general  fraud  on  the  part  of  the 

allowed  to  intervene  and  answer  in  a  directors,   an    individual    stockholder 

foreclosure  suit  against  his  corporation,  wishing  to  intervene   as  a  defendant 

which  was  not  defended,  and  an  order  and  contestant  should  show  that  he  has 

pro  confesso   entered  therein,   he   ten-  an  interest  in  the  results  as  a  stock- 

dervd   an   unsworn    answer  charging  holder  or  otherwise,  and  that  t|iere  is 

fraud  and  collusion  between  the  hold-  fraud  and  collusion  between  the  plain- 

ers  of  the   mortgage   bonds   and  the  tiffs  in  the  suit  and  the  officers  of  the 

directors  of  the  corporation,  and  that  corporation  having  charge  of  its  inter- 

the  bonds    were  fraudulently  issued,  ests.     Forbes  v.  Memphis,  etc.,  R.  Co., 

His   petition    to  intervene    was   duly  2  Woods  (U.  S.)  323. 

sworn  to,  but  in  it  his  charges  of  fraud  2.  Park  v.  New  York,  etc..  Oil  Co., 

and  collusion  were  based  entirely  on  26  W.  Va.  486. 

information  and  belief,  and  it  contained  3.  Nathan  v.  Tompkins,  82  Ala.  437. 
no  facts  upon  which  his  charges  were  Objection  Before  Master.  —  Where  the 
made.  It  was  held  that  the  petitioner  necessary  allegation  that  the  com  plain- 
should  have  placed  before  the  court  the  ant  is  a  stockholder  is  omitled,  it  does 
sworn  statements  of  those  who  were  not  seem  necessary  in  Pennsylvania  that 
cognizant  of  the  facts,  and  made  their  the  defendant  should  avail  himself  of 
affidavits  upon  actual  knowledge,  a  defect  by  demurrer,  but  the  objection 
Stradley  v.  Pailthorp,  96  Mich.  287.  may  be  raised  before  a  master.    Hoi  ton 

1.  Farmers'   L.  &  T.  Co.  v.  Toledo,  v.  New  Castle  R.  Co.,  138  Pa.  St.  in. 

etc.,  R.  Co.,  67  Fed.  Rep.  49;  General  And  see  article  References,  vol.  17, 

Electric  Co.  v.    West  Asheville  Imp.  p.  978. 

Co.,  73  Fed.  Rep.  386.    See  also  supra,  A  Motion  to  Dissolve  a  Preliminary  In- 

III.  2.  d.  (4)   Demand  upon  Directors,  junotion  cannot,  and  does  not,  perform 

and  Exhaustion  0/  Other  Remedies.  the  office  of  a  demurrer,  although  the 

Insufficient  Averment  of  Collusion.  —  A  injunction  should   not    be    continued 

petition  by  stockholders  to  be  allowed  when   it  is  apparent   that  the   bill  is 

to   file  an   answer  on  behalf  of  their  wanting  in  equity.     The   inquiry   on 

corporation  after  it  had,  in  a  foreclosure  such  a  motion  is,  do  the  facts  alleged, 

suit,  allowed  a  default  decree  to  be  en-  if  sufficiently    pleaded,   make  a   case 

tered,  was  held  undoubtedly  defective  calling  for  equitable  interposition?    If 

when  its  averments  as  to  the  collusion  so,  all   amendable   defects  will  be  re- 

of   the  directors   merely   affected   but  garded,  for  the  purpose  of  the  motion, 

four  out  of  eleven,  and  did  not  show  as  cured  by  amendment.     Nathan  v. 

affirmatively    that     the    other    seven  Tompkins,  82  Ala.  437.    And  see  article 

directors  would  not,  if  requested,  make  Injunctions,  vol.  10,  p.  869. 

the  defense  which  the  petitioners  pro-  Objections  Waived.  —  In  Wisconsin  an 

posed  to  set  up.     Farmers' L.  &  T.  Co.  objection   that  a  complaint  is  insuffi- 

v.  Toledo,  etc.,  R.  Co.,  67  Fed  Rep.  49.  cient  because  it  fails  to  allege  that  the 

Interest  as  a  Stockholder.  —  Where  an  plaintiff  has  made  any  application  to 

equitable  proceeding   has   been   com-  the   board   of  directors  for  redress  is 

menced  against  a  corporation    by  a  waived  by  the  defendant's  failure  to 
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the  action  on  the  ground  that  there  is  nothing  alleged  in  the 
pleading  that  gives  the  court  jurisdiction  of  the  subject-matter.1 
But  it  seems  that  no  objection  to  the  sufficiency  of  the  pleadings 
can  be  raised  for  the  first  time  in  a  court  of  review.* 

h.  Amendments.  —  Where,  in  an  action  purporting  to  be 
brought  for  the  benefit  of  the  body  politic,  it  does  not  sufficiently 
appear  that  the  stockholders'  action  is  so  brought,  but  it  is  more 
for  their  own  exclusive  benefit,  the  complaint  may  be  amended 
in  that  respect,  though  it  seems  that,  even  if  not  amended,  the 
court  may  render  a  proper  decree  for  the  protection  of  the  inter- 
ests of  all  parties.8 

3.  Refusal  of  Inspection  of  Books,  etc.  —  a.  Remedies  —  (i)  Man- 
damus.  —  It  is  well  settled  that  mandamus  is  a  proper  remedy 
to  enforce  the  common-law  rights  of  stockholders  with  regard  to 
the  inspection  by  them  of  the  books  of  the  corporation  for  the 
purpose  of  establishing  or  maintaining  their  rights  as  members 
thereof.4 

take  the  objection  by  demurrer.    Wood  sidered  as  brought  in  behalf  of  others 

v.  Union  Gospel  Church  Bldg.  Assoc,  than  the  complainant,  its  sufficiency  as 

63  Wis.  9.  an  action  in  his  own  behalf  is  not  im- 

1.  Moore  v.  Silver  Valley  Min.  Co.,  paired  by  his  averment  that  he  brings 
104  N.  Car.  534.  it   for   them   as   well   as   for  himself. 

In  Alabama  a  motion  to  dismiss  a  bill  Wickersham  v.  Crittenden,  93  Cal.  17. 

brought  by  stockholders  for  want  of  4.  Delaware.  —  Richardson  v.  Swift, 

equity  can  prevail  only  when, admitting  7  Houst.  (Del.)  137. 

all  (he  facts  apparent  on  the  face  of  the  Illinois.  — Stone  v.   Kellogg,  62  111. 

bill,  whether  well  or  illy  pleaded,  the  App.   444,    165    111.    192;    Coquard   v. 

complainant  can   have  no  relief;  and  National  Linseed  Oil  Co.,  171  111.  480. 

if  it  appear   that,   upon   proper  aver-  Louisiana.  —  State   v.    Bienville  Oil 

ments  of  facts  and  appropriate  prayer,  Works  Co.,  28  La.  Ann.  204. 

equitable  relief  may  be  obtained,  which  Afissouti. — State  v.  St.  Louis,  etc., 

cannot  be  had  on  the  bill  as  framed,  a  R.   Co.,    29   Mo.    App.   301 ;    State  v. 

motion  to  dismiss  sh  ;uld  be  overruled  Sportsman's  Park,  etc.,  Assoc,  29  Mo. 

and  respondent  put  to  his  demurrer;  App.  326. 

1  he   bill,    for  the  purposes  of  such  a  New  Jersey, — Stettauerv.  New  York, 

motion,  will  be  considered  as  if  it  had  etc.,  Constr.  Co.,  42  N.  J.  Eq.  46. 

already  been  amended  in  all  particu-  New  York.  —  Sage   v.    Lake  Shore, 

lars  in  which  amendments  are  proper,  etc.,  R.  Co.,  70  N.  Y.  220;  Matter  of 

Bell  v.    Montgomery   Light  Co.,    103  Sleinway,  31  N.Y.  App.  Div.  70;  People 

Ala.  275.  v.  Throop,  12  Wend.  (N.  Y.)  183;  Peo- 

2.  Majors  v.  Taussig,  20  Colo.  44.  pie  v.  Pacific  Mail  Steamship  Co.,  50 

3.  Becker  v.  Gulf  City  St.  R.,  etc.,  Barb.  (N.  Y.)  280;  People  v.  Eadie,  63 
Co.,  80  Tex.  475.  Hun  (N.  Y.)  320. 

Exhaustion  of  Other  Remedies. — Where  Pennsylvania.  —  Phoenix  Iron  Co.  v. 

it  appears  that  a  bill  cannot  be  main-  Com.,  113  Pa.  St.  563. 

tained  in  so  far  as  it  is  founded  on  United  States. —  Ranger  v.  Champion 

rights  which  may  properly  be  asserted  Cotton-Press  Co.,  51  Fed.  Rep.  61. 

by  the  corporation,  because  it  does  not  England.  —  Rex  v.  Merchant  Tailors 

appear  that  the  complainant  has  ex-  Co.,  2  B.  &  Ad.  115,  22  E.  C.  L.  40; 

hausted  every  means  to  obtain  redress  In  re  Burton,  etc.,  Co.,  31  L.  J.  Q.  B.  62. 

within  the  corporation,  the  complain-  And  see  article  Mandamus,  vol.  13, 

ant  may  have  leave  to  amend  his  bill.  p.  479. 

Clarke  v.  Eastern  Bldg.,  etc.,  Assoc.,  Foreign  Corporation.  —  Where  the  re- 

89  Fed.  Rep.  779.  lator  makes  such  a  case  for  inspection 

Disregarding  Surplusage.  —  Where  the  of  the  books  of  a  foreign  corporation 

allegations  of  a  complaint  are  not  suffi-  that  a   mandamus  would   be  granted 

cieni  to  entitle  the  action  to  be  con-  were  the  corporation  a  domestic  one, 
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Where  There  Are  Statutory  Provisions  respecting  the  books  of  a  cor- 
poration and  their  examination  at  particular  times,  the  courts  in 
their  discretion  may,  by  mandamus,  enforce  the  common-law 
right  of  a  stockholder,  who  has  been  denied  inspection,  to 
examine  the  books  for  proper  purposes  on  fitting  occasions  at 
other  times.1 

(2)  Bill  or  Petition  in  Equity.  —  In  some  cases  a  stockholder 
whose  right  to  inspect  the  books  has  been  refused  may  by  bill  or 
petition  in  equity  obtain  an  order  for  inspection  thereof  or  an 
injunction  restraining  any  interference  with  his  rights  in  that 
respect.* 

inspection  of  its  books  may  be  com-  it  is  clearly  apparent  lhat  the  purpose 

pel  led  by  mandamus  when  it  transacts  of  asking  it  is  to  gratify  an  idle  whim, 

a  large  business  in  a  state,  and  has  or  to  perplex,  annoy,  or  harass  the  offi- 

there  the  residence  of  the  chief  officer,  cers  having  the  books  in  charge,  and 

who  has  in  his  custody  the  books  of  where  such  intent  does  not  appear  the 

the  corporation  with  its  consent,  if  all  judgment  of  the  lower  court  in  refusing 

the  relief  asked  for  can  be  obtained  by  the  writ  will  be  reversed.     Ellsworth 

an  order  on  him.     Richardson  v.  Swift,  v.  Dorwart,  95  Iowa  108. 

7  Houst.  (Del.)  137;  Swift  v.  Richard-  Insufficient  Ground  for  Serosal.— Where 

sort,  7  Houst.  (Del.)  338.  it  seemed  that  the  court  refused  a  writ 

The  Existence  of  a  Supposed  Equitable  of  mandamus  merely  on  the  ground 

Bemedy  is  not  a  ground  for  refusing  a  that  the  plaintiff  did  not  feel  kindly  to- 

mandamus.       Phoenix     Iron    Co.    v.  wards  the  president  of  the  corporation, 

Com.,  113  Pa.  St.  563.  and  that  he  had  commenced  some  suits 

Examination  of  Books  by  County  Offl-  against  him,  the  judgment  of  the  lower 
cers.  —  Under  section  6302,  Horner's  court  was  reversed.  Ellsworth  v.  Dor- 
Slat.  Ind.  (1896),  certain  county  officials  wart,  95  Iowa  108. 
may,  for  the  purpose  of  listing  prop-  2.  Mutter  v.  Eastern,  etc.,  R.  Co.,  38 
erty  for  taxation,  each  inspect  and  Ch.  D.  92;  Holland  v.  Dickson,  37  Ch. 
examine  the  books  and  papers  of  all  D.  669;  Ranger  v.  Champion  Cotton- 
corporations,  and  may  enforce  such  Press  Co.,  51  Fed.  Rep.  61;  Coquard  v. 
right  by  mandamus.  State  v.  Real  National  Linseed  Oil  Co.,  171  111.  480; 
Estate  Bldg.,  etc.,  Assoc,  151  Ind.  Steltauer  v.  New  York,  etc.,  Consir. 
502;  Slate  v.  Working  men's  Bldg.,  Co.,  42  N.  J.  Eq.  46. 
etc.,  Assoc,  152  Ind.  278.  Mandatory  Injunction.  —  InBoardman 

1.  People  v.   Nassau  Ferry  Co.,  86  v.  Marshalllown  Grocery  Co.,  105  Iowa 

Hun  (N.  Y.)  128;  People  v.  Eadie,  63  445,  which  was  a  suit  for  a  mandatory 

Hun  (N.  Y.)  320.  injunction  to  restrain  the  defendants 

Keeping   Books    Within    State  —  Con-  from  putting  obstacles  in  the  way  of 

neeticut. —  Under    Gen.    Stat.    Conn,  the  plaintiffs' examination  of  the  books, 

1866.  §  407  (Gen.  Stat.  1888,  §  1953),  the    court    seems    to    have    doubted 

requiring  the  books  of  a  corporation  whether  it  could  grant  the  relief  prayed 

organized  under  that  act  to  be  kept,  for  by  process  of  injunction, 

and  ai  all  reasonable  times  to  be  open.  Fending  Suit  to  Wind  Up.  —  The  fact 

in  the  town  where  such  corporation  is  thai  a  petition  for  winding  up  has  been 

located,  or  at  the  office  of  the  treasurer  presented  is  not  a  sufficient  ground  for 

within  the  state,  for  the  inspection  of  ordering  inspection  of  the  books  of  a 

any  stockholder,   mandamus  will  not  company.     In  re  West  Devon   Great 

issue  to  compel  such  a  corporation  to  Consols  Mine,  27  Ch.  D.  106. 

keep  within  the  state  books  that  are  Equity  Jurisdiction  —  Hew  Jersey. — 

kept  in  a  town  in  a  foreign  state  where  The  power  conferred  by  section  50  of 

the  corporation  does  a  large  business  the  act  concerning  corporations  (Rev. 

and  the  books  are  in  daily  and  constant  Stat.  N.  J.  1886),  to  compel  the  produc- 

use.     Pratt  v.  Meriden  Cutlery  Co.,  35  tion  of  the  books  of  a  corporation*,  is 

Conn.  36.  granted  in  the  special  case  of  a  cor- 

Abnte   of   Discretion.  —  A  refusal   to  poration    of    New    Jersey  unlawfully 

grant  the  writ  is  permissible  only  when  keeping  its  books  out  of  the  state,  and 
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(3)  Actions  for  Damages  —  (a)  9efo«al  of  Inspection.  —  It  has  been 
held  that  4  stockholder  may  at  compion  law  maintain  an  action 
against  the  officer  having  the  custody  of  the  books  and  records 
of  the  corporation,  for  wilfully  refusing  to  allow  him  to  inspect 
the  sanfle  at  seasonable  and  proper  times,  and  recover  either 
actual  or  nominal  damages  therefor  as  the  case  may  be ; l  and  in 
some  states  it  is  provided  by  statute  that  stockholders  to  whom 
inspection  has  been  refused  may  recover  a  penalty  from  the 
officer  having  charge  of  the  books.* 

(b)  $eftual  to  Furnish  fltateinent.  —  In  ?ome  states  it  is  provided  by 
statute  that  the  officers  of  a  corporation  shall  furnish  to  stock- 
holders on  demand  a  statement  of  the  corporation's  affairs,  and 
a  penalty  is  provided  for  refusal  to  comply  with  such  demand.* 

b.  PARTIES  —  (1)  In  Mandamus.  —  As  a  general  rule,  the  writ 
of  mandamus  should  be  directed  to  the  person  who  has  the  cus- 
tody of  the  books  and  records  of  the  corporation,  and  who  has 
refused  to  permit  the  stockholder  to  exercise  his  rights  in  the 
premises.4 

the  authority  of  the  court  may  be  exer-  of  the  book  so  refusing  is  liable  to  for- 

cised    in   a  summary   way   and   in   a  feit  a  penalty  at  the  suil  of  the  person 

special  case.     It  is  conferred  not  only  10  whom  the  refusal  was  made.    Reck- 

upon  the  chancellor,  but  also  upon  the  nagel    v.    Empire    Self-Lighting    Oil 

chief  justice  and  each  of  the  associate  Lamp  Co.,  (Supm.  Ct.  App.  T.)  24  Misc. 

justices  of  the  Supreme  Court,  bul  the  (N.  Y.)  193. 

act  cannot  be  construed  to  confer  upon  An  Inadequate  Remedy.  —  It  was  said 

a  court  of  equity  any  power  over  cor-  in  Weihenmayer  v.  Bilner,  88  Md.  325, 

po rations  which  it  did  not  possess  be-  that  an  action  for  damages  would  be 

fore  the  passage  of  the  act,  except  that  a  very  inadequate  and  imperfect  rem- 

which  is  specifically  given.     Stettauer  edy  for  the  refusal  of  an   inspection 

v.  New  York,  etc.,  Constr.  Co.,  42  N.  of  the  books  of  the  corporation,  for  no 

J.Eq.46.     See  also  Rothermel  v.  North  relief  would  render   complete  justice 

American  Co.,  18  N.  J.  L.  J.  273.  unless  it  secured  to  a  stockholder  the 

1.  Lewis  v.  Brainerd,  53  Vt.  510.  precise  right  which  had  been  unlaw- 

2.  Recknagel  z/.  Empire  Self  Lighting  fully  withheld  from  him. 

Oil  Lamp  Co.,  (Supm.  Ct.  App.  T.)  24  3.  French  v.  McMillan,  43  Hun  (N. 

Misc.   (N.   Y.)   193;  Greene   v.   Shain,  Y.)  188. 

(Supm.   Ct.   App.  T.)  22  Misc.  (N.  Y.)  4.  Swift    v.    Richardson,    7   Houst. 

720;    Levy    v.    Cohen,    (C.    PL    Gen.  (Dei.)  338;  Winter  v.  Baldwin,  89  Ala. 

T.)  19  N.  Y.  Supp.  912,  (N.  Y.  City  Ct.  483;  People  v.  Lake  Shore,  etc.,  R.  Co., 

Gen.  T.)  18  N.  Y.  Supp.  155;  Kelsey  v.  11  Hun  (N.  YO  1;  State  v.  Bergenthal, 

Pfaudier    Process    Fermentation    Co.,  72    Wis.    314;    People   v.   Throop,    12 

(Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  723;  Wend.  (N.  Y.)  183.     And  see  generally 

Lewis  v.  Brainerd,  53  Vt.  510.  article  Mandamus,  vol.  13,  p.  479. 

Foreign    Corporation  —  New   York.  —  Directors  of  Corporation.  —  In  People 

Under  the  Stock  Corporation  Law  of  v.  Throop.   12  Wend.   (N.  Y.)  183,  the 

New  York  a  foreign  stock  corporation  court  did  not  consider  it  an  impropriety 

having  an  office  for  the  transaction  of  to  direct  the  writ  also  to  the  directors, 

business  in   the    state  of    New  York  Foreign    Corporation  —  Ifew   York, — 

must,  unless  it  be  a  moneyed  or  a  rail-  Under  Laws  N.  Y.  1842,  c.  165,  impos- 

ioad  corporation,  keep  within  the  state  ing  upon  the  transfer  agents  of  foreign 

a  book  known  as  a  stock  book,  which  corporations  the  duty  of  exhibiting  a 

shall  be  open  daily  during  business  list  of  the  stockholders  thereof,  a  writ 

hours  for  the  inspection  of  its  stock-  of  mandamus  to  compel  the  exhibition 

holders;  and  for  any  refusal  to  allow  of  the  transfer  books  of  a  foreign  cor- 

such  books  to  be  inspected  the  corpora-  po  ration,  and  also  of  a  list  of  its  stock- 

tion  and  the  officer  or  agent  in  charge  holders,  should  be  directed  to  the  trans- 
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tteotuity  to  Join  Corporation.  —  It  is  unnecessary  that  the  corpora- 
tion to  which  the  books  belong  should  be  a  party  to  the  proceed- 
ings.1 

(2)  In  Equity.  —  Where  the  proceeding  is  in  equity  it  stems 
proper  to  make  the  corporation  a  party  defendant.1 

(3)  In  Actions  for  Damages.  —  The  parties  defendant  to  actions 
for  damages  should  conform  to  the  provisions  of  the  statutes 
authorizing  the  actions.3 

c  Petition,  Bill,  or  Complaint  —  (t)  In  General—  (a)  in 
Action  tor  Mandamus.  —  A  petition  for  a  Writ  of  mandamus  to  compel 
a  corporation  to  produce  its  records  for  inspection  must  be  drawn 
with  certainty  and  precision,4  and  it  should  show  clearly  that  the 
petitioner  has  no  specific  legal  remedy  for  the  enforcement  of  his 
right,  and  that  he  has  a  clear  legal  right  to  have  the  books  pro- 
duced for  his  inspection  and  also  to  have  them  produced  for  such 
inspection  by  the  person  against  whom  the  writ  is  directed.* 

Exhaustion  of  Statutory  Remedies  Should  Be  Shown.  —  Where  statutory 
provisions  exist  for  the  delivery  to  a  stockholder  of  a  statement 
of  the  affairs  of  his  corporation,  he  must  exhaust  the  remedy 
given  to  him  by  the  statute  before  invoking  the  aid  of  the  court 
to  obtain  the  information  that  he  desires,  and  the  application 
must  make  a  sufficient  showing  to  entitle  him  to  the  relief  sought, 
and  afford  some  explanation  why  he  did  not  take  the  remedy 
given   by  statute  and   demand   a  statement,    and  should  also 

fer  agent.     People  v.  Lake  Shore,  etc.,  J.  Eq.  46;  Board  man  v.  Marshalltown 

R.  Co.,  11  Hun  (N.  Y.)  1.  Grocery  Co.,  105  Iowa  445. 

1.  Winter  v.  Baldwin,  89  Ala.  483;  ft.  See  the  staiutes  of  the  various 
Swift  v.  Richardson,    7   Houst.  (Del.)  states. 

338;     Stale    v.    Bergenthal,    72    Wis.  4.  Swift    v.    Richardson,    7    Houst. 

314.  (Del.)    338;     State    v.    Workingmen's 

Foreign   Corporation.  —  There    is    no  Bldg.,  etc.,  Assoc,  152  Ind.  278;  Phoe- 

reason  why  the  rule  should  be  different  nix  Iron  Co.  v.  Com.,  H3  Pa.  St.  563; 

where  the  corporation  is  a  foreign  one,  Rex  v.  Merchant  Tailors'  Co.,  2  B.  & 

the  eustos  being  domiciled  in  the  state  Ad.  115,  22  E.  C.  L.  40.     And  see  artt- 

and  having  possession  of  the  books,  cle   Definiteness  and  Certainty  in 

papers,  and  documents,  by  authority  Pleadings,  vol.  6,  p.  246. 

of  the  foreign  corporation.    Swift  v.  Good  faith  of  Petitioner.  —  The  pe- 

Richanlson,  7  Houst.  (Del.)  338.  titlon   should    show   clearly   that    the 

Hotion  to  Quash  Writ.  —  Whether  the  caprice  of  the  curious  or  suspicious,  or 

corporation    is  a   proper  party  to  the  a  desire  to  annoy  the  corporation,  is 

proceeding  is  not  a  question  to  be  con-  not  the    motive  for  which    the    man- 

sidered    upon   a   motion  to  quash  the  damus    is   asked.      Com.   v.    Phoenix 

writ.     "  If  there  be  any  good  reason  Iron   Co.,    105    Pa.   St.    ill;  Com.   v. 

why  the  company  should  be  made  a  Empire  Pass.  R.  Co.,  134  Pa.  St.  237. 

party   to  the    proceeding,   such   facts  0.  State     v.     Workingmen's    Bldg., 

should  be  made  to  appear  by  the  re-  etc  ,   Assoc.  152  Ind.  278.     See  also 

turn  to  the  writ,  and  not  by  a  motion  People  v.  Walker,  9  Mich.  328. 

to  quash."    State  v.   Bergenthal,   72  Stock    Books  —  Michigan.  —  Under 

Wis.  314.  Comp.  Laws  Mich.,  §  1915,  providing 

2.  Holland  v.  Dickson,  37  Ch.  D.  that  plank-road  companies  shall  keep  a 
669;  Mutter  v.  Eastern,  etc.,  R.  Co.,  38  slock  book  which  shall  be  open  at  the 
Ch.  D.  92;  Rangers'.  Champion  Cotton-  office  of  the  corporation  during  busi- 
Press  Co.,  51  Fed.  Rep.  61;  Stettauer  ness  hours  for  the  inspection  of  all  per- 
v.  New  York,  etc.,  Constr.  Co.,  42  N.  sons,  a  petition   for  a  mandamus  to 
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show  that  such  a  statement  if  furnished  would  not  give  him  the 
information  desired.1 

(b)  Bill  in  Equity.  —  A  bill  in  equity  praying  an  inspection  of  the 
books  of  the  corporation  must  charge  fraud  or  mistake,  or  mis- 
management of  the  affairs  of  the  company  by  the  defendants,  or 
that  some  unlawful  act  is  meditated ;  a  mere  allegation  that  the  I 

complainant  has  been  refused  permission  to  make  the  inspection  ' 

is  not  a  ground  for  equitable  interference.* 

(o)  In  Action  for  Damages.  —  A  complaint  in  an  action  for  damages 
based  upon  a  statute  must  state  a  cause  of  action  clearly  within 

compel  an  inspection  of  all  the  books,  that  there  has  been  a  denial  or  abtidg- 

records,  and  papers  of  the  company  is  mentof  his  right  to  examine  the  records 

a  demand  not  within  the  statute.     Peo-  and   books   of    the  corporation.      Co- 

pie  v.  Walker,  9  Mich.  328.  guard  v.  National  Linseed  Oil  Co.,  171 

1.  People  v.  Northern  Pac.  R.  Co.,  111.  480. 
50  N.  Y.  Super.  Ct.  459;  People  v.  Lake  Effect  of  Offer  to  Allow  Inspection.  — 
Shore,  etc.,  R.  Co.,  11  Hun  (N.  Y.)  1;  Where,  after  an  action  for  damages 
Sage  v.  Lake  Shore,  etc.,  R.  Co.,  70  N.  has  been  instituted,  an  offer  is  made 
Y.  220;  Matter  of  Stein  way,  31  N.  Y.  to  allow  the  plaintiff  to  inspect  the 
App.  Div.  70;  People  v.  Nassau  Ferry  books  at  a  particular  time,  he  cannot 
Co.,  86  Hun  (N.  Y.)  128.  claim  a  mandatory  injunction  on  the 

2.  Stettauer  v.  New  York,  etc.,  ground  (hat  there  may  be  some  denial 
Constr.  Co.,  42  N.  J.  Eq.  46;  In  re  of  his  right  to  inspection  in  the  future; 
West  Devon  Great  Consols  Mine,  27  he  must  show  some  reasonable  cer- 
Ch.  D.  106.  tainty  of  a  future  denial,  and  cannot 

Sufficiency  of  Bill  —  Exhibit.  —  To  a  rest  his  claim  upon  mere  suspicion  or 
bill  filed  by  a  stockholder,  praying  that  surmise.  Boardman  v.  Marshalltown 
the  corporation  be  restrained  from  inter-  Grocery  Co.,  105  Iowa  445. 
fering  with  his  rights  of  inspection,  To  Avoid  Irreparable  Injury.  —  In 
there  was  an  exhibit  annexed  purport-  Ranger  v.  Champion  Cotton-Press  Co., 
ing  to  be  the  report  of  an  auditing  com-  51  Fed.  Rep.  61,  it  was  held  that  it 
mittee  appointed  at  a  meeting  of  the  would  be  premature  to  grant  an  order 
stockholders,  giving  the  opinions  and  for  inspection  upon  a  motion  made 
experience  of  that  committee  in  an  shortly  after  the  filing  of  the  bill  there- 
investigation  of  the  affairs  of  the  for,  where  no  likelihood  of  immediate 
corporation,  and  stating  the  condition,  damage  was  shown,  for  if  the  motion 
with  respect  to  printing  and  disclosing  were  granted,  so  much  of  the  plaintiff's 
the  information,  upon  which  the  offi-  case  would  be  gained,  and  it  might  be 
cers  of  (he  corporation  would  permit  that  ihe  whole  case  would  be  decided, 
access  to  the  books  by  that  committee;  Further  than  that,  while  the  right  of 
but  as  no  statement  conlained  in  the  examination  of  the  books  is  un- 
report was  pleaded  in  the  bill,  and  doubted,  "  this  qualification  must  also 
none  of  its  contents  were  alleged  true,  be  noted:  if  the  defendants  deny  that 
the  bill,  which  did  not  otherwise  con-  complainant  is  a  stockholder,  or  aver 
tain  any  showing  that  the  intervention  that  the  charter  or  the  by-laws  of  the 
of  equity  was  necessary,  was  held  in-  company  by  provisions  therein  modify 
sufficient.  Coquard  v.  National  Linseed  this  right,  issues  would  be  raised  which 
Oil  Co.,  171  111.  480.  could  not  be  tried  at  this  stage  of  the 

Bill  for  Inj  unction  Against  Interference  case." 
with  Inspection.  —  A  bill  praying  that  When  Order  Kay  Be  Hade.  —  It  was 
the  corporation  and  its  officers  shall  said  in  Ranger  v.  Champion  Cotton- 
be  enjoined  from  interfering  with  the  Press  Co.,  51  Fed.  Rep.  61,  that  as  a 
plaintiff  in  the  examination  of  the  books  matter  of  practice  a  court  can,  within 
of  the  corporation  should  allege  that  its  discretion,  order  corporate  authori- 
he  has  asked  to  inspect  the  books  and  ties  to  permit  a  shareholder  to  inspect 
to  exercise  his  right  of  examination  as  the  books  of  the  corporation  at  any 
a  stockholder,  and  should  further  show  stage  of  a  suit,  but  that  it  will  not  make 
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the  statute,1  as  such  statutes  are  penal  and  are  strictly  construed.9 

(2)  Requisite  Averments  —  (a)  notice. — In  an  action  for  dam- 
ages there  should  be  an  averment  that  the  officer  on  whom  the 
demand  was  made  had  notice  that  the  plaintiff  was  a  stockholder.3 

(b)  Description  of  Books.  —  In  a  petition  for  mandamus  the  books 
which  it  is  desired  to  inspect  should  be  set  forth,  because  the 
writ  will  not  extend  to  any  books  or  papers  that  do  not  contain 
information  upon  the  subjects  specified  in  the  prayer.4 

(0)  Purpose  and  Motive.  —  Where  the  right  of  inspection  is  not 
given  by  statute  or  the  corporation's  charter,  it  seems  that  a 
petition  for  mandamus  should  state  a  specific  purpose  in  view, 
in  respect  of  which  an  examination  of  the  books  is  necessary,  or 
a  proper  motive  for  the  inspection.5 

In  an  Action  for  Damages  it   is   unnecessary   to  allege   a  reason   or 

such  an  order  upon  ihe  filing  of  a  bill  Co.,  16  R.  I.  472,  it  was  held  that  a 

or  before  the  parties   have  appeared  petition  for  a  mandamus  should  show 

and  pleaded.  that  some  good  result  would  be  accom- 

1.  Levy  v.  Cohen,  (C.  PI.  Gen.  T.)  19  plished  by  an  inspection  of  a  book  kept 
N.  Y.  Supp.  912;  Williams  v.  College  by  the  corporation,  which  was  called  a 
Corner,  etc.,  Gravel  Road  Co.,  45  Ind.  stock  ledger,  and  as  to  which  the  by- 
170;  Greene  v.  Shain,  (Supra.  Ct.  App.  laws  of  the  corporation  did  not  provide 
T.)  22  Misc.  (N.  Y.)  720.  that  it  should  be  open  to  the  inspection 

2.  Williams  v.  College  Corner,  etc.,  of  the  stockholders. 

Gravel  Road  Co.,  45  Ind.  170;  Greene  Statutory  Bight  to  Inspect.  —  Where 

v.  Shain,  (Supm.  Ct.  App.  T.)  22  Misc.  the  right  of  inspection  is  provided  for 

(N.  Y.)  720.  by  statute  or  charter,  there  need  be  no 

3.  Williams  v.  College  Corner,  etc.,  averment  of  the  motive  or  purpose  for 
Gravel  Road  Co.,  45  Ind.  170.  which  the  stockholder  seeks  to  exercise 

4.  Com.  v.  Phoenix  Iron  Co.,  105  Pa.  his  right  of  inspection,  inasmuch  as, 
St.  in.  where  the  right  is  clear,  the  fact  that 

In  an  Action  for  Damages  the  Particular  the  information  which  he  seeks  to  ob- 
Books  of  which  inspection  is  desired  tain  might  be  used  for  improper  pur- 
should  be  described  with  accuracy,  and  poses  is  wholly  immaterial.  Foster  v. 
there  should  be  an  allegation  that  they  White,  86  Ala.  467;  Weihenmayer  v. 
are  such  books  as  are  referred  to  in  the  Bitner,  88  Md.  325;  State  v.  St.  Louis, 
statute  providing  a  penalty  for  refusal  etc.,  R.  Co.,  29  Mo.  App.  301;  State  v. 
of  inspection.  Lewis  v.  Brainerd,  53  Sportsman's  Park,  etc.,  Assoc.,  29  Mo. 
Vt.  510;"  Levy  v.  Cohen,  «(C.  PI.  Gen.  App.  326:  Mitchell  v.  Rubber  Reclaim- 
T.)  19  N   Y.  Supp.  912.  ing  Co.,  (N.  J.  1892)  24  Atl.  Rep.  407. 

5.  Richardson  zA.Swift,7Houst. (Del.)  Burden  of  Proof  of  Bad  Motive.  —  In 
137;  People  v.  Lake  Shore,  etc  ,  R.  Co.,  Mitchell  v.  Rubber  Reclaiming  Co., 
11  Hun  (N.  Y.)  1;  Phoenix  Iron  Co.  v.  (N.  J.  1892)  24  Atl.  Rep.  407,  that  court 
Com.,  113  Pa.  St.  563;  Rex  v.  Merchant  said  that  while  there  might  be  a  case 
Tailors'  Co.,  2  B.  &  Ad.  115,  22  £.  C.  where  the  conduct  of  a  party  would 
L.  40;  Hatch  v.  City  Bank,  1  Rob.  exclude  him  from  the  beneht  of  a  stat- 
(La.)  470;  In  re  Burton,  etc.,  Co.,  31  L.  ute  authorizing  a  court  to  order  the 
J.  Q.  B.  62;  Lyon  v.  American  Screw  books  of  a  foreign  corporation  10  be 
Co.,  16  R.  I.  472.  produced  and  kept  within  the  state,  yet 

The  Granting  of  a  Mandamus  Will  Not  in  such  case  the  mischievous  purpose 

Be    Enjoined    where    the    proceedings  of  the  petitioner  should  be  clearly  es- 

appear  to  have  been  undertaken,  not  tablished;    and   that  "the   burden   of 

through  any  disposition  to  annoy,  but  proving  that  such  a  purpose  exists  de- 

in  a  bona  fide  endeavor  to  obtain  an  volvcs  upon  the  party  who  asserts  it, 

inspection  of  the  books.     Einstein   v.  and  such  proof  should  be  clear  and  con- 

Rosenfeld,  38  N.  J.  Eq.  309.  vincing  before  the  party  who  asks  the 

Some  Good  Result  of  Inspection  Should  benefit  of  the  statute  should  be  de- 
Appear. —  In  Lyon  v.  American  Screw  nied  it." 
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good  purpose  for  inspection  of  the  recohls,  as  such  will  be  pre- 
sumed in  the  absence  of  proof  to  the  contrary.1 

'd)  Previous  Demand  and  Refusal.  —  In  a  Petition  for  feandamtts  it  must  be 
averred  that  the  petitioner  has  previously  rtiade  a  demand  upon 
the  corporation  for  leave  to  inspect  the  books  and  papers.9 

In  an  Action  for  Damages  for  denial  of  inspection,  the  declaration 
or  complaint  should  aver  that  a  demand  was  made  at  the  cor- 
poration's main  office,  that  the  defendant  is  the  legal  custodian 
of  the  books  of  the  Corporation,  and  that  he  wilfully  neglected 
and  refused  to  comply  with  the  request  of  the  plaintiff.3 

1.  Kelsey  v.  Pfaudler  Process  Fer-  ber  Reclaiming  Co.,  (N.  J.  1892)24  A tl. 
mentation  Co.,  (Supm.  Ct.  Gen.  T.)  3     Rep.  407. 

N.  Y.  Supp.  723;  Lewis  t>.  Brainerd,  53  Demand    by    Attorney.  —  A    demand 

Vt.  510.  made  by  an  attorney  of  record,  in  an 

2.  People  v.  Walker,  9  Mich.  328;  action  by  a  stockholder  for  an  in  spec- 
Co  in.  v.  Pennsylvania  R.  Co.,  6  Pa.  tion  of  the  books  by  him,  in  the  ab- 
Dist.  266.  sfence    of    any    specific    authorization 

Alabama. —  Under  Code   Ala.    1886,  from  such  stockholder  to  make  such 

§  1677,  providing  that  stockholders  may  demand  or  inspection,   is  not  a  suffi- 

have   the    right  of  access  to  and   in-  cient  demand  upon  which  to  base  an 

spection  and  examination  of  the  books,  application  for  a  mandamus.     People 

records,  and  papers  of  a  corporation  at  v.    U.   S.    Mercantile    Reporting  Co., 

reasonable  and  proper  times,  the  peti-  (Supm.  Ct.)  20  Abb.   N.   Cas.  (N.  Y.) 

tion  for  a  mandamus  should  do  more  193. 

than  allege  a  demand  for  inspection  at  Averment  of  Mere  Request  for  Informa- 

a  reasonable  and  proper  time  and  a  re-  tion.  —  Where  the  petition  averred  that 

fusal.     It  should  prima  facie  show  a  the   relator   had  made   application   to 

clear  legal  right  to  the  examination  of  the  corporation  for  information,  which 

the   books  and  records;   and   a  clear  had  not  been  furnished,  and  that  the 

legal   right   is  not  shown    unless  the  information  sought  was  "  contained  in 

petition  not   only  affirms  that  the  de-  the  books  kept  by  the  lessee,  which 

mand   was  made  at  a  reasonable  and  books  are  kept  by  the  lessee  as  agent 

proper  time,   but  also  negatives  that  of  the  lessor,"  but  failed  to  allege  a  re- 

the  inspection  is  sought  from  a  spirit  quest  or  demand  to  see  these  books, 

of  curiosity,   or  for  an  improper  pur-  the    petition    was     held     insufficient, 

pose.     Foster  v.  White,  86  Ala.  467.  Com.  v.  Pennsylvania   R.  Co.,  6  Pa. 

Michigan. —  Under      Comp.      Laws  Dist.  266. 

Mich.,  fc   iqis,   a  petition  for  a  man-  8.  Lewis    v.   Brainerd,   53   Vt.    510; 

damus   should   show    that  a   demand  Levy  v.  Cohen,  (C.  PI.  Gen.  T.)  19  N. 

was  made  at  the  office  of  the  company  Y.  Supp.  912. 

in  business  hours  for  inspection  of  its  Averments    and    Proof.  —  Where    the 

books,  or  should  give  some  excuse  or  complaint  alleged  "  that  the  plaintiff, 

reason  why  such  a  demand  was  not  or  by  his  duly  authorized  representative, 

could  not  be  made.     People  v.  Walker,  requested  the  defendant  to  exhibit  to 

9  Mich.  328.  him   the  books  bf  the  said  company, 

Foreign  Corporation.  —  In  New  Jersey,  but   that  the   defendant    wholly   neg- 

under    a    statute     providing     that     a  lected  and  refused  to  exhibit  the  same, 

foreign  corporation  may  be  ordered  to  or  to  allow  the  same  to  be  inspected 

produce  and   keep    its    books    at   the  by  plaintiff  or  his  representative,"  the 

principal  office  of   the  corporation    in  pleading  was  held  broad  enough  to  per- 

New  Jersey  for  such  period  of  time  as  mit  of  proof  that  a  demand  was  made 

may  be  necessary  to  afford  opportunity  to   have   the   books    exhibited   to  the 

to  make  a  proper  examination  of  them,  plaintiff   in   person.     Levy   v.   Cohen, 

it   has  been   held  that   a   petition    for  (N.  Y.  City  Ct.  Gen.  T.)  18  N.  Y.  Supp. 

such  order  must  show  that  the  peti-  155. 

tloner  has  a  proper  cause  for  the  re-  An  allegation  of  refusal  by  the  de- 
quest,  and  that  access  to  the  books  has  fendant  to  allow  the  plaintiff  to  inspect 
been  refused  him.     Mitchell  v.   Rub-  the  book  is  not  supported  by  evidence 
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(e)  Injury  and  Damago.  —  A  Petition  for  Mandamus  should  allege  that 
the  relator  is  likely  to  be  injured  by  some  act  of  the  corporation, 
or  that  there  are  other  stockholders  whose  rights  will  be  injured, 
or  that  they  are  necessary  parties  to  some  suit  which  he  proposes 
to  institute;1  but  in  an  action  to  recover  a  statutory  penalty 
there  need  be  no  allegation  of  damages,  because  in  such  an  action 
the  amount  of  damages  is  fixed  by  statute.* 

d.  Plea  or  Answer  —  (i)  In  General. — The  allegations  of 
the  plea  or  answer  to  a  petition  for  mandamus  must  be,  in  gen- 
eral, material  and  pertinent  to  the  application,  and  should  not 
state  mere  conclusions  of  law ; 3  but  they  may  set  forth  any  good 

that  the  defendant  did  not  refuse  to  Div.  550.    And  see  article  Mandamus, 

show  the  book,  but  thai  he  could  not  vol.  13,  p.  479. 

show  it  because  he  had  not  possession  Immateriality  of  Answer.  —  An  inspec- 

of  it.     Greene   v.   Shain,   (Supm.   Ct.  tion  of  the  books  of  a  corporation  by 

App.  T.)  22  Misc.  (N.  Y.)  720.  its  president  being  a  matter  of  right,  it 

1.  Pratt  v.  Meriden  Cutlery  Co.,  35  was  held  quite  immaterial,  where  the 
Conn.  36;  Com.  v.  Empire  Pass.  R.  president  of  a  company  applied  for 
Co.,  134  Pa.  St.  237.  a  mandamus  to  compel  the  secretary 

Necessity  for  Inspection.  —  The  plain-  to  permit  him  to  examine  the  books, 
tiff  should  allege  that  some  property  whether  an  officer  of  the  company  per- 
right  is  involved  or  that  some  contro-  mitted  an  inspection  of  the  books  other 
versy  exist,  and  that  valuable  interests  than  the  stock  book,  or  whether  he 
are  in  question,  to  settle  which  an  in-  furnished  the  relator  (the  president) 
spection  of  the  documents  becomes  with  an  accurate  statement  of  the  con- 
necessary.  Ellsworth  v.  Dorwart,  95  dition  of  the  company,  or  whether  the 
Iowa  108.  relator  stopped  the  proper  delivery  of 

In  Actions  for  Damages  there  need  be  the  company's  mail,  or  collected  the 
no  allegation  that  the  refusal  or  neg-  company's  money  without  turning  it 
lect  to  exhibit  the  books  to  the  plain-  over  to  the  defendant.  People  v.  Gold- 
tiff,  in  violation  of  the  statute,  has  stein,  37  N.  Y.  App.  Div.  550. 
resulted  in  injury  to  him.  Kelsey  v.  Knowledge  of  Facts  by  Belator.  —  The 
Pfaudler  Process  Fermentation  Co.,  information  and  belief  of  the  respond- 
(Supm.  Ct.  Gen.  T.)  3  N.  Y.  Supp.  723.  ent,  that  the  relator  or  petitioner  is 

2.  Lewis  v.  Brainerd,  53  Vt.  510.  fully  acquainted    with    the    facts  he 
Amount  of  Penalty  —  Vermont.  —  Un-  desires  to  ascertain,  is  of  no  conse- 

der  Rev.  Laws  Vt.,  §  3269,  a  penally  is  quence.    Stone  v.  Kellogg,  62  111.  App. 

incurred  for  every  twenty-four  hours  444. 

that  the  custodian  refuses  to  exhibit  An  Answer  Setting  Up  a  Denial  of  a 

the  records,  and  the  determination  of  Xandamns  in  a  prior  proceeding  by  the 

the  amount  to  be  recovered  is  effected  same  relator  against  other  defendants 

by  multiplying  the  amount  of  the  pen-  is   bad.     State  v.  St.  Louis,  etc.,    R. 

alty    by    the    number    of    periods  of  Co.,  29  Mo.  App.  301. 

twenty-four  hours  each  that  the  wilful  Offer  to  Purchase  Stock  an  Impertinent 

neglect  or  refusal  to  exhibit  the  rec-  Answer.  —  Where    the    relator    has  a 

ords  continues;  and  it  is  unnecessary  legal  right  to  inspection  of  the  books, 

to    require    a    stockholder,   after    he  an    answer    setting    up   an    offer    by 

has  been  once   refused,  to  renew  his  the  corporation  to  purchase  the  stock 

request    to    show  the    records  of  the  owned  by  the  relator  for  such  a  sum  as 

corporation   every  twenty-four  hours,  the  court  may  order  is  impertinent,  in- 

because  the  neglect  or  refusal  of  the  asmuch  as  the   relator  is  not  bound 

defendant  is  presumed  to  continue  un-  either    to  forfeit   his   legal  rights  or 

til  a  willingness  on  his  part  to  exhibit  to  sell  his  shares  to  the  corporation 

the   records   is  proved,  or  until  such  at  their  market  value.    State  v.   St. 

presumption  is  rebutted  by  a  change  Louis,  etc.,  R.  Co.,  29  Mo.  App.  301. 

of  circumstances.     Lewis  v.  Brainerd,  Legal  Conclusions.  —  Affirmative  state- 

53  Vt.  510.  ments  by  a  defendant  that  at  no  time 

8.  People  v.  Goldstein,  37  N.  Y.  App.  were  any  of  the  books  kept  away  from 
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reasons  that  exist  to  uphold  a  denial  of  the  inspection  desired.1 
impugning  Motives  of  Petitioner.  —  Where  the  petition   is  founded 

upon  a  statutory  right  conferred  upon  the  stockholders,  an  answer 

which  merely  impugns  the  motives  that  caused  an  application  for 

inspection  is  insufficient.9 
(2)  Denials.  —  The  defendant  should  not  evade  an  allegation 

that  a  demand  to  inspect,  the  books  has  been  made,  and  that 

there  has  been  a  refusal  of  such  inspection,  but  should  deny  such 

an  averment  specifically.3 
4.  Review  of  Corporate  Election — a.  In    General.  —  Stock- 


the  relator,  and  that  they  were  open  harass  them.    State  v.  St.  Louis,  etc., 

for  his  inspection  at  his  choice,   are  R.  Co.,  29  Mo.  App.  301. 

mere  conclusions  of  law.     People  v.  New  York.  —  The  defendant  has  no 

Goldstein,   37   N.   Y.   App.    Div.  550.  right  ro  question  the  motives  of  the  re* 

And  see  article  Legal    Conclusions,  lator  in  desiring  to  inspect  the  books, 

vol.  12,  p.  1020.  People  v.   Goldstein,  37   N.  Y.   App. 

Foreign    Corporation  —  New   York. —  Div.  550. 

Under  Gen.  Laws  N.  Y.,  §  53,  c.  36,  as  Relator  Not  a  Bona  Fide  Stockholder.  — 

amended  by  Laws  of  1897,  c.  384,  the  An  affirmative  defense  thai  the  relator 

fact  that  the  defendant  corporation  is  is  not  a  bona  fide  stockholder,  but  that 

a  foreign  one,  and  that  the  books  are  the  shares  which  he  claims  to  hold 

temporarily  in  another  cily,  is  not  a  were  transferred    to  him  so  that   he 

sufficient  answer  to  a  complaint  charg-  might  examine  the  books  and  harass 

ing  the  defendant  with  not  keeping  its  and  annoy  the    corporation    and    its 

books  at  the  proper  office   when  the  officers,  is  bad.    State  v.  Sportsman's 

demand  was  made    by  the   plaintiff.  Park,  etc.,  Assoc.,  29  Mo.  App.  326. 

Recknagel  v.  Empire  Self-Llghting  Oil  8.  People    v.    Goldstein,   37    N.   Y. 

Lamp  Co.,  ( Supm.   Ct.   App.   T.)  24  App.    Div.    550,    holding,    in  a  case 

Misc.  (N.  Y.)  193.  where  the  relator  said  that  on  a  specific 

1.  Foster  v.  While,  86  Ala.  467;  day  and  daily  since  that  time  he  had 
Weihenmayer  v.  Bitner,  88  Md.  325.  frequently  demanded  that  the  defend- 

2.  Stone  v.  Kellogg,  165  111.  192;  ant  produce  the  stock  book  for  his 
State  v.  St.  Louifl,  etc.,  R.  Co.,  29  Mo.  inspection,  that  a  denial  of  such 
App.  301;  People  v.  Goldstein,  37  N.  an  allegation  in  ipsissimis  verbis  was 
Y.  App.  Div.  550.  insufficient. 

Answer   Bailing  Issue   of  Motive.  —  Admissions  of  Allegations  of  Petition. 

The  allegations  of  the  relator  setting  — Where  the  defendant  does  not  deny 

forth  just  and  proper  reasons  for  his  the  allegations  of  the  demand  to  in- 

desire  to  examine  the  records  and  ac-  spect  the  books,  and  the  refusal  to  per- 

countsof  the  company  is  not  one  upon  mit  such  an  inspection,  it  is  admitted, 

which,   under  Rev.  Stat.   111.,  £  13,  c.  People  v.  Goldstein,  37    N.  Y.  App. 

32,  an  issue  of  fact  can  be  raised  by  Div.  550. 

answers  imputing  to  him  base  and  un~  Argumentative  Denial.  —  A  statement 

worthy  motives.    Stone  v.  Kellogg,  62  of  the  answer  that  the  relator  has  not 

111.  App.  444,  165  111.  192.  been  refused  permission  to  examine 

Missouri.  —  Under  Rev.   Stat.  Mo.,  any  of  the  records  and  accounts  which 

g  720,  giving  a  stockholder  a  right  to  he  is  lawfully  entitled  to  examine  as  a 

the  inspection  of  the  books  of  the  cor-  stockholder  is  bad  as  being  merely  an 

poration  containing  the  registers  and  argumentative  denial  of  the  allegation 

transfers  of  its  stock,  and  the  names  of  a  petition  that  an  inspection  of  the 

of  its  stockholders,  an  answer  is  im-  records  and  accounts  has  been  denied, 

pertinent  which  charges  in  substance  Stone  v.  Kellogg,  62  111.  App.  444,  165 

that  the  purpose  of  the  relator  is  not  111.  192. 

bona  fide  and  consistent  with  justice,  An  affidavit  made  by  a  director  of 

but  that  it  is  to  gain  information  which  the  corporation,   which  did  not  deny 

will  enable  him  and  other  evil-disposed  the  statement  made  by  the  petitioner 

persons  conspiring  with  him  to  insti-  that  he   was    the    owner   of   certain 

tute  unfounded  suits  against  bona  fide  shares  of  stock  in  the  company,  but 

stockholders,  and  thereby  annoy  and  only  asserted  that  the  counsel  of  the 
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holders  in  a  private  corporation  have  such  an  interest  in  the 
management  of  its  affairs  as  will  give  them  a  standing  in  court 
to  test  the  regularity  of  an  election  of  corporate  officers  and  the 
legality  of  the  acts  of  the  persons  controlling  the  election  in 
receiving  or  rejecting  votes  and  declaring  the  result.1 

b.  Nature  of  Proceeding  — (i)  Quo  Warranto.  —  As  a 
general  rule,  quo  warranto  is  a  proper  remedy  by  which  to  con- 
test the  legality  of  any  election  of  corporate  officers,2  but  leave 
will  not  be  granted  to  file  an  information  unless  under  special 
and  exceptional  circumstances.3 

(2)  Bill  in  Equity.  —  Where  stockholders  in  behalf  of  them- 
selves and  the  other  stockholders  claim  that  possession  of  the 
corporate  offices  has  been  obtained  through  the  fraudulent  use 
of  a  court's  process,  a  court  of  equity  will  assume  jurisdiction' to 
redress  the  wrong;4  and  though  it  will  not  ordinarily  entertain 
questions  of  the  regularity  of  corporate  elections  or  of  the  title 
to  corporate  offices,  it  will  not  shrink  from  the  duty  when  such 
an  inquiry  becomes  incidentally  necessary  in  order  that  complete 
justice  may  be  done  in  respect  to  a  controversy  over  which  it  is 
compelled  to  take  jurisdiction.5 

affiant  had  advised  him  that  the  peti-  been  deprived  of  their  rights  in  the 

tioner  was  not  the  owner  of  the  shares,  election  of  the  officers  of  a  corporation ; 

nor  did  it  stale  as  a  matter  of  fact  that  the  remedy  is  by  a  suit  in  their  own 

the  certificate   for   the  shares,   which  names.     Haupt  v.   Rogers,  170  Mass. 

was  admitted  to  be  in   the  possession  71. 

of  the  petitioner,  was  not  his  property.  Where    the    Applicant    Has    Another 

was  held  insufficient  inasmuch  as  the  Remedy,   an   application    by   a  private 

statements   made   indicated    that    the  person  for  leave  to  tile  an  information 

disposition  of  the  affiant  was  to  avoid  in  the  nature  of  a  quo  warranto  to  de- 

anything  like  a  positive  denial  of  the  termine  a  right  to  act   as  a  corporate 

statements   of    the   petitioner,    but   at  officer   will   not  be  granted.     State  v. 

the  same  time  to  endeavor  to  evade  the  Stewart,  3c  Mo.  379. 

grounds  of  the  application.     Matter  of  4.  Putnam  v.  Sweet,  2   Pin.   (Wis.) 

Martin,  62  Hun  (N.  Y.)  557.  302. 

1.  State  v.  New  Orleans  etc.  R.  Co.  5.  Elliott  v.  Sibley,  101  Ala.  344; 
20  La.  Ann.  489;  Matter  of  St.  Law-  Newcastle,  etc..  Turnpike  Co.  v.  Bell, 
rence  Steamboat  Co.,  44  N.  J.  L.  533;  8  Blackf.  (Ind.)  584;  Owen  v.  Whita- 
Com.  v.  Stevens,  168  Pa.  St.  582.  See  ker,  20  N.J.  Eq.  122;  Bedford  Springs 
the  Am.  and  Eng.  Encyc.  of  Law,  titles  Co.  v.  McMeen,  161  Pa.  St.  639;  Pond 
Stock  and  Stockholders.  v.    Vermont  Valley   R.    Co.,    19   Fed. 

2.  State  v.  New  Orleans,  etc.,  R.  Co.  Cas.  No.  11,264. 

20  La.  Ann.  489;  Com.  v.  Union  F.  &  Questions  Arising  Incidentally.— While 
M.  Ins.  Co.  5  Mass.  230;  Jenkins  v.  a  court  of  equity,  if  such  be  the  mere 
Baxter,  160  Pa.  St.  199;  Bedford  purpose,  will  not  inquire  into  the  legal- 
Springs  Co.  v.  McMeen,  161  Pa.  St.  ity  of  an  election  of  directors,  nor  ex- 
639;  Com.  v.  Stevens,  168  Pa.  St.  582.  ercise  jurisdiction  to  remove  the  officer 
And  see  article  Quo  Warranto,  vol.  of  a  corporation  from  an  office  of  which 
*7»  P-  383-  he  is  in  actual  possession,  yet,  when. it 
8.  State  v.  Lockerby,  57  Minn.  411.  has  rightfully  taken  jurisdiction  for 
Information  in  Nature  of  Quo  Warranto  one  purpose,  and  the  question  of  the 
—  Massachusetts. —  Under  Pub.  Stat,  legality  of  the  election,  or  whether  a 
Mass.,  c.  186,  §§  17-25,  an  information  certain  person  holds  such  office,  inci- 
in  the  nature  of  a  quo  warranto  is  not  dentally  and  collaterally  arises  in  the 
authorized  where  the  alleged  griev-  suit,  the  court  will  inquire  into  and 
ance  is  that  certain  stockholders  have  decide  it,  as  it  would  any  other  ques* 
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Restraining  Voting.  —  Where  a  proper  case  is  made  by  appropriate 
averment  of  fraud,  illegal  voting  at  an  election  of  corporate 
officers  may  be  restrained  by  injunction.1 

tion  that  may  arise.    Nathan  v.  Tomp-  cient  to  give  complete  relief  to  the 

kins,  82  Ala.  437.  complainants.      Hartt  v.   Harvey,  3a 

Where   a   Stockholder    Sought    Belief  Barb.  (N.  Y.)  55. 

Against  a  Corporation,  and  incidentally  Pennsylvania. — In  Forsyth  v.  Brown, 

prayed  for  the  removal  of  the  directors  2   Pa.    Dist.    765,  the  court  said  that 

of  the  corporation  on  an  allegation  that  although  the  proceeding  was  "  by  bill 

their  election   was  illegal  and  void,  it  in  equity  to  restrain  the    defendants 

was  held  thai  whether  the  election  of  from  acting  as  directors  of  a  corpora- 

the  directors  was  legal  or  illegal  could  tion,  instead  of  a  quo  warranto  against 

have  no  influence  upon  his  right  to  re-  them  to  show  by  what  authority  they 

lief,  and  that  the  bill  did  not  present  a  claim  to  exercise  the  office,  yet  as  the 

case  which  would  authorize  a  court  of  parties  have  appeared  and  argued  the 

equity  to  inquire  into  the  legality  of  case  upon  its  merits  without  regard  to 

the  election  of  the  directors.    Elliott  the  name  or  form  of  the  proceeding," 

v.  Sibley,  101  Ala.  344.  it  would  dispose  of  the  case  as  pre- 

Bestraining  Offioers  from  Exercise  of  sented  to  the  court. 

Offioe  —  New  Hampshire,  —  Where   an  Under  Pa.  Act  of  June  16, 1836,  §  13, 

irregular  election  has  been  held,  the  the  Supreme  Court  and   the  several 

officers   at  most  are  only  irregularly  courts  of  common  pleas  have  the  juris- 

chosen.     They  are  in  under  color  of  an  dictional  powers  of  a  court  of  chancery 

election,   and    their  acts,  so  long  as  over  private  corporations,  to  be  exer- 

they  retain   their  offices,  are  binding,  cised  in  the  ordinary  mode  in  which 

The  legality  of  their  election  cannot  the    court    of    chancery    acts.      This 

be  brought    collaterally   in   question,  power  includes  with  it  the  supervising 

but  proceedings  should  be  instituted  and  controlling  the  election  of  direct- 

for  the  express  purpose  of  trying  it,  ors  whenever  it  is  made  to  appear  that 

and  of  evicting  them  if  not  properly  by  means  of  fraud,  violence,  or  other 

entitled  to  the  offices  which  they  have  unlawful  conduct  on  the  part  of  a  por- 

assumed   to  exercise.      A   bill   to  re-  tion  of  the  corporators,  a  fair  and  hon- 

strainsuch  officers  from  exercising  the  est  election  cannot  be  held;  and  where 

offices  which  they  actually  hold,  be-  a  proper  case  is  made  out,  the  equity 

cause  they  do  not  rightfully  possess  rules  of  the  Supreme  Court  permit  the 

them,     is    not    such    a     proceeding,  appointment   of  a   master  to  control 

Hughes  v.  Parker,  20  N.  H.  58.  and  supervise  an  election  of  corporate 

Nebraska.  —  It  was  said  in  Reynolds  officers.     Tunis    v.    Hestonville,   etc., 

v.   Bridenthal,  57   Neb.  280,  that  the  Pass.  R.  Co.,  149  Pa.  St.  70. 

question  whether  an  injunction  to  re-  1.  Woodruff  v.    Dubuque,   etc.,    R. 

strain  certain  persons  from  acting  as  Co.,  30  Fed.  Rep.  91;  Webb  v.  Ridgely, 

directors    was    the  proper  remedy   to  38  Md.  364;  Campbell  v.   Poultney,  6 

be  pursued  by  a  stockholder   in   the  Gill  &  J.  (Md.)  94. 

case  of  an  alleged  illegal  election,  de-  Election   in   Foreign    8tate.  —  Where 

pended  upon  whether  the  stockholder  the  election  is  to  be  held  in  a  state 

suing  had  a  remedy  by  quo  warranto,  foreign  to  that  in  which  a  bill  is  filed 

and,  if  so,  whether  that  remedy  was  for  an  injunction  to  restrain  corporate 

adequate  under  the  facts  of  any  partic-  officers  from    voting   upon   proxies  of 

ular  case;  but  it  was  held  that  where  the  stockholders,  and  under  the  laws 

the    election    of    officers     had     been  of  such  state,  it  is  presumed  that  the 

brought  about  by  fraudulent  means  an  officers  conducting   the   election    will 

injunction  was  proper.  recognize  and  be  governed  by  those 

In  New  Jersey^  by  statute,  courts  of  laws.     If  they   do   not  give  heed   to 

law  have  power  to  adjudge  an  office  those  laws  as  they  are,  or  as  they  are 

vacant,  and  to  compel  the  admission  claimed  to  be,  objection  can  doubtless 

of  a  person   properly  elected.     Owen  be  made  and  the  validity  of  what  is 

v.  Whitaker,  20  N.  J.  Eq.  122.  done  to  the  contrary  tested  by  appro- 

In  New  York  a  bill  for  an  injunction  priate  proceedings.     This  would  be  a 

to  test  the  validity  of  an  election   of  better  course   than   for    the   court  in 

corporate  officers  cannot  be  sustained  which  the  bill  is  filed,  to  undertake  to 

unless  the  proceedings  are  not  suffi-  determine  in  advance  what  should  be 
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(3)  Mandamus.  —  It  seems  that  a  mandamus  may  be  issued  at 
the  instance  of  stockholders  to  compel  the  officers  of  the  com- 
pany, or  those  upon  whom  the  duty  is  imposed,  to  hold  corporate 
elections.  * 

(4)  Summary  Proceedings.  —  The  statutes  of  some  states  pro- 
vide that  where  any  person  is  aggrieved  by  an  election  held  by  a 
corporate  body,  the  courts  may  proceed  summarily  to  inquire 
into  the  regularity  and  legality  of  the  election.9 

there  determined,   and   what  may  be  der  Code  Civ.  Pro.  Cal.,  §§  312,  315. 

there  properly  and  satisfactorily  deter-  jurisdiction  respecting  corporate  elec- 

mined.  -    Woodruff  v.  Dubuque,  etc.,  tions  was  conferred  upon  the  district 

R.  Co.,  30  Fed.  Rep.  91.  court  of  the  district  in  which  the  elec- 

Injunction  an  Appropriate  Remedy. —  tion  was  held;  but  upon  the  adoption 

Where  a  bill  charges  that  transfers  of  of  the  constitution  of  1879  ine  district 

stock   have  been   colorably   made  for  courts  theretofore  existi  g  were  super- 

the  fraudulent  purpose  of  increasing  seded  by  the  superior  courts,  and  the 

the  number  of  votes  in  violation  of  the  superior     court    was     given    original 

provisions  of  a  corporation's  charter,  jurisdiction  "  of  all  such  special  cases 

and  asks  for  an  injunction  to  restrain  and  proceedings  as  are  not  otherwise 

the  fraudulent  transferees  from  voting  provided  for."     Wickersham  v.   Brit- 

at  an  election  shortly  thereafter  to  be  tan,  93  Cal.  34. 

held,  the  facts  show  such  "  a  violation  Nature     of    Election —  California.  — 

of  the  principles  and  spirit  of  the  char-  Under  Civ.  Code  Cal.,  §  315,  a  court 

ter  "  as  if  carried  into  effect  would  be  may  take  action  only  when  the  elec- 

a  practical  fraud  upon  the  complain-  tion  is  one  at  which  the  stockholders 

ants  "  and  in  derogation  of  their  char-  or  members  alone  vote.     Wickersham 

tered  rights  for  the  protection  of  which  v.  Brittan,  93  Cal.  34;    Wickersham  v. 

an  injunction  was  the  appropriate  rem-  Murphy,  93  Cal.  41. 

edy."     Campbell  z/.  Poultney,  6  Gill  &  So  also  in  New  Jersey  it  is  probable 

J.  (Md.)  94;  Webb  v.  Ridgely,  38  Md.  that  under  the  Revision  Act  of  1896, 

365.  §  42,  the  power  of  the  court  to  act  in  a 

1.  Mottu  ?'.  Primrose,  23  Md.  482.  summary  way  is  limited  to  elections 
And  see  article  Mandamus,  vol.  13,  p.  by  stockholders.  In  re  A.  A.  Griffing 
479.  Iron   Co.,   (N.    J.    1898)  41    Atl.  Rep. 

Previous  Demand  and  Refusal  —  Mary-  931. 

land.  —  Whatever  may  be  the  rule  in  In  New  York  summary  methods  of  re- 

the  English  courts,  the  law  and  prac-  lief  in  relation  to  elections  of  corporate 

tice  in  Maryland  do  not  require  a  pre-  officers  are  not  confined  to  moneyed  cor- 

vious  demand  for  and  refusal  to  hold  pora tions.     Matter  of  Cecil,  (Supm.  Ct. 

an    election    in   order    to  support  an  Spec.  T.)36  How.  Pr.  (N.  Y.)  477.     But 

application  for  mandamus,  where  it  is  see  Matter  of  Dansville  Bank,  6  Hill 

the  plain  duty  of  the  respondents  to  (N.  Y.)  370,  in  which  case  it  was  held 

hold  an  election  at  a  particular  time,  that  the  summary  jurisdiction  of  the  Su* 

Mottu  v.  Primrose,  23  Md.  482.  preme  Court  over  elections  of  moneyed 

2.  Wickersham  v.  Brittan,  93  Cal.  34;  corporations  did  not  give  it  jurisdiction 
Wickersham  v.  Murphy,  93  Cal.  41;  over  elections  of  officers  made  by  cor- 
Camden,  etc.,  R.  Co.  v.  Elkins,  37  N.J.  porations  organized  under  the  general 
Eq.  273;  In  re  A.  A.  Griffing  Iron  Co.,  banking  laws. 

(N.  J.  1898)  41  Atl.  Rep.  931;  Hudson  Order  to  Show  Cause.  —  Under  the 
River  Wesi  Shore  R.  Co.  v.  Kay,  (N.  general  corporation  law  of  New  York, 
Y.  Super.  Ct.  Spec.  T.)  14  Abb.  Pr.  N.  §  27,  which  authorizes  the  Supreme 
S.  (N.  YO191;  Matter  of  Pioneer  Paper  Court  to  inquire  summarily  into  mat- 
Co.,  (Supm.  Ct.  Spec.  T.)  36  How.  Pr.  ters  touching  corporate  elections,  an 
(N.  Y.)  in;  Matter  of  New  York  Ex-  order  to  show  cause  may  be  granted 
press  Co.,  23  Hun  (N.  Y.)  615;  Matter  by  a  judge  out  of  court  and  be  noticed 
of  Argus  Printing  Co.,  1  N.  Dak.  434.  or  brought  to  a  hearing  at  a  special 
And  see  generally  article  Summary  term  held  at  the  same  time  and  place 
Proceedings, /at/.  with  the  circuit.  Argus  Co.  v.  Man- 
Local  Jurisdiction  —  California.  —  Un-  ning,  138  N.  Y.  557. 
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SjolmJveness  pf  Summary  Proceedings,  —  Where  statutory  proceedings 
are  substituted  for  proceedings  by  information  or  writ  of  quo 
warranto,  it  seems  that  such  modes  of  questioning  the  legality  of 
an  election  are  exclusive.1 

c.  Parties.  —  It  seems  that  in  general  any  stockholder  inter- 
ested may  be  the  complaining  party  in  a  proceeding  to  test  the 
validity  of  a  corporate  election,  whether  the  proceeding  is  at 
common  law  or  under  statutes.* 

The  Proper  Person*  to  Be  Made  Parties  to  a  Proceeding  by  Mandamus,  to  com- 
pel the  holding  of  a  legal  election,  are  those  whose  right  to  hold 
the  office  is  attacked.3 

d*  Notice.  —  Where  the  proceeding  is  of  a  summary  nature 
it  is  in  general  provided  that  notice  of  the  proceedings  should  be 
given  to  the  adverse  party  or  to  those  likely  to  be  affected,  and 
there  must  be  a  strict  compliance  with  the  statute  in  this  respect  ;4 

1.  Hudson  River  West  Shore  R.  Co.  general  may,  on  his  own  information, 
v.  Kay,  (N.  Y.  Super.  Ct.  Spec.  T.)  14  commence  an  action  against  persons 
Abb,  Pr.  N.  S.  (N.  Y.)  191.  claiming  to  be  corporate  officers.     Peo- 

2.  Hornblower  v.  Duden,  35  Cal.  664;  pie  v.  Albany,  etc.,  R.  Co.,  55  Barb. 
Wright  v.  Central  California   Colony  (N.  Y,)  344. 

Water  Co.,  67  Cal.  532;  State  v.  Parties  to  Bill  for  Injunction.  —  Under 
New  Orleans,  etc.,  R.  Co.,  20  La.  Ann.  U.  S.  Equiiy  Rules  47  and  48,  it  is  un- 
489.  And  see  generally  article  Par-  necessary  to  make  all  the  stockholders 
ties  to  Actions,  vol.  15,  p.  456.  parties  to  a  bill  seeking  to  restrain 
An  Information  in  the  Mature  of  a  Quo  voting  upon  shares  of  stock,  particu- 
Warranto  is  properly-  grantable  for  the  larly  where  they  are  numerous  and  re- 
purpose  of  inquiring  into  the  election  side  in  various  places;  and  under  the 
of  an  officer  of  the  corporation,  when  same  rules  a  court  of  equity  will  not 
moved  for  by  any  person  interested  in  properly  exercise  its  discretion  should 
or  injured  by  such  election,  if  (he  same  11  refuse  to  proceed  in  a  case  without 
was  unduly  made.  Com.  v.  Union  F.  making  a  person  a  party  plaintiff, 
&  M.  Ins.  Co.,  5  Mass.  230.  when  to  make  him  such  would  oust 
In  Indiana  the  Prosecuting  Attorney  the  jurisdiction  of  the  court  in  regard 
need  not  be  made  a  party  to  a  proceed-  to  the  parties  before  it,  and  enough 
ing  in  the  nature  of  a  quo  warranto,  paties  are  befoie  it  to  represent  the 
but  under  2  G.  &  H.  323,  §  750  (Burns's  adverse  interests  of  the  different  parties 
Annoi.  Stat.,  §  1146)  a  stockholder  who  are  properly  before  it.  Brown  v. 
claiming  an  interest  in  an  office  may  Pacific  Mail  Steamship  Co.,  5  Blatchf. 
file  an  information  on  his  own  relation.  (U.  S.)  525. 

Beckett  v.  Houston,  32  Ind.  393.  Persons  Who  Have  Parted  with  All  In- 
corporation Party  to  Bill  in  Equity.  —  terast  in  stock  are  not  proper  parlies  to 
The  corporation  should  be  made  a  a  bill  seeking  an  injunction  against 
party  to  a  bill  in  equity  filed  by  stock-  voting  stock  standing  in  their  names, 
holders,  claiming  that  possession  of  Ryan  v.  Seaboard,  etc.,  R.  Co.,  89  Fed. 
corporate   offices    has    been    obtained  Rep.  397. 

through  fraud,  and  praying  relief  there-  3.  Dusenbury  v.  Looker,  no  Mich, 
from.  Putnam  v.  Sweet,  2  Pin.  (Wis.)  58,  in  which  case  it  was  held  that  the 
302.  president  and  secretary  of  the  corpora- 
Joinder  of  Unauthorised  Party. —  Where  tion  were  not  proper  parties  unless  the 
a  party  is  joined  without  authority  as  duty  or  right  to  call  a  meeting  of  the 
a  petitioner  in  a  summary  proceeding  stockholders  for  the  purpose  of  holding 
by  stockholders  to  review  an  election,  an  election  was  imposed  upon  such 
it  cannot  affect  the  rights  of  the  slock-  officers. 

holders  to  have   their  petition  heard.  4.  Exp.  Holmes,  5  Cow.  (N.  Y.)  426; 

Argus   Co.    v.    Manning,    138    N.   Y.  People  v.  Simonson,  (Supm.  Ct.  Gen. 

557.  T.)  27  Abb.  N.  Cas.  (N.  Y.)  422;  Scho- 

Attorney  General.  —  Under   the  New  harie  Valley  R.  Case,  (Supm.  Ct.  Spec. 

York  Code  of  Procedure,  the  attorney-  T.)  12  Abb.  Pr.  N.  S.  (N.  V.)  394. 
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and,  as  such  proceedings  are  analogous  to  quo  warranto  pro- 
ceedings, the  persons  to  whom  notice  is  to  be  given  are  the  per- 
sons to  whom  such  a  writ  would  be  directed.1 

An  Injunction  to  Settrain  Stockholders  from  voting  at  an  election  for 
corporate  officers  cannot  be  issued  without  notice  to  them.* 

<r.  Information,  Bill,  or  Complaint.  —  It  should  be  shown 
that  the  person  making  the  complaint  is  one  whose  rights  have 
been  infringed  and  who  is  justly  entitled  to  complain.3 

Soma  Irregularity  in  the  Election  Proceeding*  to  which  the  applicant 
wishes  an  opportunity  to  object  should  be  stated  in  an  applica- 
tion for  summary  relief.4 

1.  Schoharie  Valley  R.  Case,  (Supm.  which  the  court  is  asked  to  redress. 
Ct.  Spec.  T.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  Matter  of  Syracuse,  etc.,  R.  Co.,  91 
394;  Exp.  Holmes,  5  Cotv.  (N.  Y.)  426.     N.  Y.  1. 

Necessity   of    Making   Corporation   a  In  How  York  the  person  complaining 

Party.  —  In  New  York  the  corporation  should  be  named  where  the  proceeding 

is  a  party  to  whom  notice  of  the  appli-  is  a  summary  one  under  Rev.  Stat.  N. 

cation   should   be    given.      People  v.  Y.  603,  §  5;  Matter  of  Mohawk,  etc., 

Stmonson,  (Supm.  Ct.  Gen.  T.)  27  Abb.  R.  Co.,  19  Wend.  (N.  Y.)  136. 

N.  Cas.  (N.  Y.)422;  Schoharie  Valley  Petitioner  in  Summary  Proceedings. — 

R.  Case,  (Supm.  Ct.  Spec.  T.)  12  Abb.  The  stockholder  petitioning  in  a  sum- 

Pr.  N.  S.  (N.  Y.)394;  Matter  of  Pioneer  mary  way  must  show  that  he  was  a 

Paper  Co.,   (Supm.  Ct.   Spec.  T.)  36  stockholder  when  the  election  by  which 

How.  Pr.  (N.  Y.)  102.  he  is  aggrieved  took  place.     Matter  of 

In  Delaware  a   rule  to  show  cause  Syracuse,  etc.,  R.  Co.,  91  N.  Y.  1. 

why  an  order  for  a  new  election  should  Right  of  Plaintiff  to  Vote.  —  Where 

not  be  made  will  not  issue  until  notice  the  contesl  in  a  summary  proceeding 

of  the  application  is  given.     Matter  of  involves  a  question  as  to  the  right  of 

Vernon,  1  Penn.  (Del.)  202  voting  at  an  election,  the  court  may  go 

Persons  Who  Claim  to  Have  Boon  Elected  back  of  the  entries  in  the  transfer  book 

should  receive  notice.  Schoharie  Valley  and  inquire  whether  the  plaintiff  had  a 

R.  Case,  (Supm.  Ct.  Spec.  T.)  12  Abb.  lawful  right  to  vole.     Strong  v.  Smith, 

Pr.  N.  S.  (N   Y.)  394-  15  Hun  (N.  Y.)  222. 

Notification  to  All  the  Stockholders  is  Subscription  by    Attorney,  —  Where 

not    necessary.     Schoharie   Valley   R.  the  petition  is  subscribed  by  one  as 

Case,  (Supm.  Ct.  Spec.  T.)  12  Abb.  Pr.  aitorney,  his  authority  to  subscribe  it 

N.  S.  (N.  Y.)  394.  should  be  shown.     Matter  of  Lighthall 

2.  Brown  v.  Pacific  Mail  Steamship'  Mfg.  Co.,  47  Hun  (N.  Y.)  258. 

Co.,  5  Blatchf.  (U.  S.)  525,  holding  that  Action  by  Attorney- General.  —  Where 

service  upon  the  corporation  cannot  be  the   attorney-general  sues  under  the 

considered  as  service  upon  sharehold-  New  York  Code  of  Procedure  upon  his 

ers  who  are  not  directors.  own  information  to  determine  the  right 

Where  a  Stockholder  Is  Also  a  Director,  of  persons  claiming  the  corporate  of- 

service  on  the  corporation  at  its  office  fices,  the  action  is  analogous  to  that  of 

is    sufficient  to   give   him    reasonable  other  civil  actions  with  respect  to  the 

notice  of  such  an  application  in  a  pro-  pleading,  and  is  legal  and  not  equita- 

ceeding  brought  by  stockholders  to  re-  ble  in  its  character.    People  v.  Albany, 

strain  improper  voting  at  a  corporate  etc.,  R.  Co.,  55  Barb.  (N.  Y.)  344. 

election.    Brown  v.  Pacific  Mail  Steam-  4.  Matter  of  Mohawk,  etc.   R.  Co., 

ship  Co.,  5  Blatchf.  (U.  S.)  525.  19  Wend.  (N.  Y.)  136. 

3.  Matter  of  Syracuse,  etc.,  R.  Co.,  In  an  Information  in  the  Nature  of  a 
91  N.  Y.  1,  which  was  a  case  where  Writ  of  Quo  Warranto  to  test  the  title  to 
the  proceeding  was  of  a  summary  office  of  a  director  of  a  banking  cor- 
nature.                                                       •  poration,  the  state  is  bound  to  show 

Parties    Committing  the  Wrong.  —  A  nothing,  for  if  ihe  office  was  legally 

proceeding  to  contest  the  legality  of  granted  the  defendant  can  show  his 

an  election   cannot   be   instituted    by  warrant    for    exercising     its    duties. 

the  parties  who  committed  the  wrong  State  v.  Ashley,  1  Ark.  513. 
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A  Bill  in  Equity  Praying  for  an  Injunction  to  restrain  illegal  voting  at 
a  corporate  election  must  show  sufficiently  that,  in  the  event  of 
the  illegal  votes  being  cast,  the  interests  of  the  complainants  in 
the  corporate  property  will  be  seriously  damaged,  and  must 
generally  make  out  a  proper  case  for  relief  in  the  premises.1 

/.  Plea  or  Answer.  —  Where,  in  a  quo  warranto  proceeding 
to  test  the  title  to  a  corporate  office,  the  defendant  justifies,  he 
is  bound  to  show  his  title  specially  and  the  particulars  upon 
which  it  is  founded,9  and  must  do  more  than  aver  generally  that 
he  was  duly  elected.3 

g.  Judgment  —  in  Quo  warranto.  —  Upon  an  information  in  the 
nature  of  a  quo  warranto  granted  for  the  purpose  of  inquiring 
into  the  election  of  an  officer  of  the  corporation,  if  the  election 
is  illegal,  judgment  of  a  motion  may  be  entered,  and  a  fine 
imposed  upon  the  party  who  has  usurped  office.4 

In  statutory  Proceedings  for  the  settlement  of  matters  arising  out 

An  information  in  the  nature  of  a  voting  upon  this  stock,  a  preliminary 

quo   warranto    need   not   allege    that  injunction  should  be  refused.     Reed  v. 

the  relator   held   certificates  of   stock  Jones,  6  Wis.  680. 

entitling    him    to    more    votes    than  2.  State  &.   Ashley,    1  Ark.   513,  in 

were  allowed  by  the  election  judges,  which  case  it  was  held  that  pleaa  were 

Beckett  v.  Houston,  32  Ind.  393,  hold-  fatally  defective  that  did  not  aver  and 

ing  that  there  is  no  provision  of  law  show  such  a  state  of  facts  as  consti- 

requiring    that    the    owner    of    stock  tuted  a  valid  or  sufficient  warrant  for 

should   have   a  certificate   thereof    to  exercising  the  duties  of  the  office  of 

entitle  him  to  vote  at  an  election  for  director  of  a  banking  corporation;  the 

directors  of  the  corporation.  court  saying:  "  They  fail  to  show  that 

Where  Some  of  the  Stockholders  Were  the  defendant  is  a  stockholder,  and 

Absent  from  the  Election  it  has  been  held  that  the  election  under  which  he  claims 

that  an  information  in  the  nature  of  a  to  have  been  chosen  a  director  was  held 

quo  warranto,  showing  that  no  valid  under  and  in  pursuance  of  an  ordi- 

election  took    place,   need   not  allege  nance  or  direction  of  the  central  board 

that  if  those  absent  had  been  present  of  directors,  fixing  the  time  when  and 

they    would     have     cast    their    votes  the  place  where  the  same   should  be 

against   the   officer    whose    ouster    is  held,  agreeably  to  the  provisions  and 

sought.     Armington  v.  State,  95  Ind.  requisitions  of  the  charter;  nor  do  they 

421.  exhibit  any    notice  of    said  election. 

1.  Reed  v.  Jones,  6  Wis.  680;  Brown  given   by  and  under  the  authority  of 

v.    Pacific     Mail     Steamship    Co.,    5  the  central  board,  as  prescribed  by  the 

Blatchf.     (U.    S.)    525;     Campbell    v.  charter." 

Poultney,  6  Gill  &  J.  (Md.)  94;  Webb  S.  Coin.  v.  Gill,  3  Whart.  (Pa.)  228. 

v.  Ridgely,  38  Md.  365.  4.  Com.  v.  Union  F.  &  M.  Ins.  Co., 

Illegal  Issue  of  Stock.  —  Where  an  in-  5   Mass.   230.     And    see    article   Quo 

junction  is  asked   for  to  restrain  and  Warranto,  vol.  17,  p.  383. 

preveni  a  stockholder  from  voting  at  Where  a  Judgment  of  Ouster  Had  Been 

an  election  of  the  board  of  directors  Given  Against  One  of  Three  Defendants 

upon  an  alleged  excess  of  stock  held  who  claimed  to  exercise  the  office  of 

by  him,  and  the  complaint  does  not  directors   of    a    banking  corporation, 

show  that  the  company  has  taken  any  upon  his  disclaimer,  there  was  a  motion 

steps  whatever  to  declare  this  excess  by  the  relator  for  a  iule  to  show  cause 

of  stock  void  and  cancel  it,  and  does  why  another  person  should  not  have 

not  show  that  imminent  danger  to  the  the  office  of  director  in  the  place  of  the 

property  of  the  plaintiff  stockholders  is  director  against  whom   (he  judgment 

threatened   by  the  contemplated  acts,  had  been  given  under  Pa.  Act  of  June 

nor  present  any  other  sufficient  ground  14.1836,^9.     The  court  said  that  if 

for  arresting  and  restraining  him  from  the  respondent    against   whom   judg- 
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of  corporate  elections,  the  judgment  may  either  establish  the 
validity  of  the  election  complained  of,  or  order  a  new  election, 
or  the  court  may  make  such  order  and  give  such  relief  in  the 
premises  as  is  proper.1 

5.  Dividends  and  Hew  or  Bonus  Stock  —  a.  In  General.  — 
Where  a  corporation  by  a  vote  of  its  directors  declares  dividends 
and  makes  the  same  payable  without  interest  at  such  time  as 
may  be  directed  by  the  board  of  directors,  and  orders  the  amount 
to  be  placed  pro  rata  to  the  credit  of  the  stockholders,  the  share 
of  each  stockholder  in  the  several  amounts  is  thereby  severed 
from  the  common  funds  of  the  corporation,  and  becomes  his 
individual  property,  and  is  regarded  as  a  debt  for  the  nonpay- 
ment of  which  the  stockholder  has  a  remedy.9  So  also  where 
the  capital  stock  of  a  corporation  has  teen  augmented,  and  a 
subscriber  has  a  right  to  subscribe  thereto,  such  right  when 
denied  maybe  enforced  by  some  legal  proceeding;3  and,  in  a 
proper  case,  the  declaration  of  dividends  by  the  directors  may 

meat  was  rendered  had  been  the  only  directors  of  the  Utica  Insurance  Corn- 
one,  it  would  have  been  the  duty  of  pany,  be  vacated  and  set  aside;  and 
the  court,  under  that  act,  to  invest!-  that  a  new  election  for  directors  of  the 
gate  the  legality  of  the  election  of  the  said  company  be  held  pursuant  to  the 
relator;  but  as  the  complaint  was  charter  and  by-laws  of  the  said  com- 
against  three, and  the  judgment  against  pany;  and  that  the  same  be  held  within 
one  only,  the  others  having  pleaded  to  thirty  days."  Ex  p.  Willcocks,  7  Cow. 
issue,   which   was  still    pending  and  (N.  Y.)  402. 

undisposed  of,  it  could  not  determine  S.  Beers  v.  Bridgeport  Spring  Co.,  42 

the  right  of  the  relator  until  there  was  Conn.  17;  State  v.  State  Bank,  5  Mart, 

a  final    disposition   of    the   complaint  N.  S.  (La.)  327;  Ellis  v.  Essex  Merri- 

against  all.     Com.  v.  Sparks,  6  Whart.  mack  Bridge,  2  Pick.  (Mass.)  243;  Hill 

(Pa.)  416.  v.  Atoka  Coal,  etc.,  Co.,  (Mo.  1893)  21 

1.  Strong  v.  Smith,  15  Hun  (N.  Y.)  S.   W.   Rep.   508;  Jackson  v.  Newark 

222.     See  also  Matter  of  St.  Lawrence  Plankroad  Co.,  31  N.  J.  L.  277;  North 

Steamboat  Co.,  44  N.  J.  L  529.  Carolina  University  v.  North  Carolina 

In  Missouri,  the  order  should  not  set  R.  Co.,  76  N.  Car.   103;  Robinson  v. 

aside   the    entire    election   of    officers  National   Bank,  95  N.   Y.  637;    West 

where    the    election    of    one    only  is  Chester,  etc.,  R.  Co.  v.  Jackson,  77  .Pa. 

wrongful,  but  the  person  improperly  St.  321;  Chaffee  v.  Rutland  R.  Co.,  55 

elected  should  be  ousted  and  the  seat  Vt.  no;  Gordon  v.  Richmond,  etc.,  R. 

given    to    the    one    properly  elected.  Co.,  81.  Va.  621. 

Tomlin  v.  Farmers,  etc..  Bank,  52  Mo.  Where  the  Owner  of  Stock  Has  Trans- 

App  430.  ferred  His  Certificate,  and  the  corporation 

In  Hew  Jersey  the  court  has  power  to  has  refused  to  make  the  transfer  on  its 

set  aside  an  election  and  seat  others  books,  the  transferee  may  sue  to  re- 

who  should  have  been  declared  elected,  cover  dividends  declared  on  such  stock, 

where  votes  have   been   illegally  re-  notwithstanding  the  fact  that  he  has 

jected.     Matter    of    Cape    May,   etc.,  an  action  in  equity  to  compel  a  transfer 

Nav.  Co.,  51  N.  J.  L.  78.  on  the  books,  or  an  action  against  the 

Approved  Form  of  Sole  Vacating  an  corporation  for  its  wrong  and  to  recover 

Election.  —  Where  the  court   was  em-  the  damages  suffered.      Robinson   v. 

powered  to  set  aside  an  election  of  cor-  National  Bank,  95  N.  Y.  637. 

porate  officers,  and  to  give  such  relief  8.  Wilson    v.    Montgomery  County 

in  the  premises  as  might  seem  fitting,  Bank,  29  Pa.  St.  537;  Gray  v.  Portland 

the  rule  therefor  was  to  the  following  Bank,  3  Mass.  364.    See  also  Am.  and 

effect:  "  That  the  election  held  upon  Eng.  Encyc.  of  Law,  titles  Stock  and 

the  third  day  of  July  last,  for  nine  Stockholders. 
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be  compelled  *  or  restrained.* 
b.  Nature  of  Proceeding  and  Form  of  Action—  (i)  In 

Equity.  —  It  appears  that  a  proceeding  to  recover  a  dividend 
may  take  the  form  either  of  a  bill  in  equity  to  compel  the  pay- 
ment of  the  dividend,8  or  that  of  a  creditor's  bill.4 

(2)  Assumpsit,  Case,  etc.  —  Where  a  remedy  at  law  is  selected, 
the  form  of  action  maybe  either  assumpsit  *  with  a  count  for 
money  had  and  received,6  or  with  the  common  counts;7  or  the 
action  may  be  on  the  case.8 

(3)  Mandamus.  —  Mandamus  does  not  appear  to  be  an  appro- 
priate method  of  proceeding  to  enforce  the  payment  by  a  private 
corporation  of  declared  dividends.9 

C.  PARTIES.  —  In  an  Aotion  for  the  Recovery  of  an  Undeclared  Dividend 
upon  preferred  stock,  brought  by  the  preferred  stockholders 
against  the  corporation,  the  common  stockholders  are  not  neces- 
sary or  indispensable  parties  defendant.10 

1.  Hazeltine  v.  Belfast,  etc.,  R.  Co.,  imposed  by  law  on  the  body  corporate 
79  Me.  411;  Sewall  v.  Eastern  R.  Co.,  to  distribute  all  dividends  which  from 
9  Cush.  (Mass.)  9;  Berford  v.  New  time  to  time  may  be  declared  ratably 
York  Iron  Mine,  56  N.  Y.  Super.  Ct.  on  all  its  capital  stock;  and  from  this 
236;  Chase  v.  Vanderbilt,  37  N.  Y.  duty,  it  is  said,  springs  an  implied 
Super.  Ct.  334;  Smith  v.  Prattsville  promise  which,  when  broken,  will  sus- 
Mfg.  Co.,  29  Ala.  503.  tain  an  action  of  assumpsit.    Jackson 

2.  Boardman  v:  Lake  Shore,  etc.,  R.  v.  Newark  Plankroad  Co.,  31  N.  J.  L. 
Co.,  84  N.  Y.  157.  277. 

3.  Beers  v.  Bridgeport  Spring  Co.,  42  An  Aotion  of  Assumpsit  !•  tho  Appro- 
Conn.  17,  holding  that  a  corporation  priate  Remedy  to  recover  dividends  that 
might  be  decreed,  through  its  duly  au-  are  outstanding,  according  to  well- 
thorized  agents,  to  restore  dividends  settled  authority.  West  Chester,  etc., 
declared  by  its  directors  and  received  R.  Co.  v.  Jackson,  77  Pa.  St.  321. 

by  it  from  the  credit  of  the  stockhold-  6.  King  v.  Paterson,  etc.,  R.  Co.,  20 

ers.    See  also  Le  Roy  v.  Globe  Ins.  N.  J.  L.  82,  504;  Ellis  v.  Essex  Merri- 

Co.,  2  Edw.  (N.  Y.)  657.  mack  Bridge,  2  Pick.  (Mass.)  243. 

4.  Gordon  v.  Richmond,  etc.,  R.  Co.,  7.  Chaffee  v.  Rutland  R.  Co.,  55  Vt. 
81  Va.  621,  in  which  case  it  was  held  no. 

that  where  ihe  corporation  was  sned  8.  Gray  v.  Portland  Bank,  3  Mass, 

as  the  common  debtor  of  guaranteed  364;    Wilson   v.  Montgomery  County 

stockholders,   for  the    payment  of    a  Bank,  29  Pa.  St.  537. 

dividend  in  scrip  and  money  in  which  Where  the  Declaration  Is  in  Caee  it 

thev  had  not  been  allowed  to  partici-  seems  proper  that  it  should  contain  a 

pate,  but  in  which  the  common  stock-  count  oi  indebitatus  assumpsit,     Gray  v. 

holders  had,  ihe  proceeding  was  in  the  Portland  Bank,  3  Mass.  364. 

nature  of  a  creditor's  bill.    Gordon  v.  Where  a  Claim  of  Pre-emption  to  Hew 

Richmond,  etc.,  R.  Co.,  81  Va.  621.  Stock  of  a  corporation  is  made  a  dec- 

5.  Ellis  v.  Essex  Merrimack  Bridge,  laration  in  case  seems  to  be  proper. 
2  Pick.  (Mass.)  243;  West  Chester,  etc.,  Wilson  v.  Montgomery  County  Bank, 
R.   Co.   v.   Jackson,   77   Pa.   St.    321;  29  Pa.  St.  537. 

Chaffee  v.  Rutland  R.  Co.,  55  Vt.  no,  9.  Van  Norman  v.  Central  Car,  etc., 

Implied  Promise  Sufficient.  —  Where  a  Co..  41  Mich.  166. 

distribution  of   dividends  was  made,  10.  Thompson  i\  'Erie  R.  Co.,  45  N. 

but  the  corporate  officers  omitted   to  Y.  468. 

declare  it  to  the  plaintiff's  decedent,  it  Transferees  of  Stock.  —  In  proceedings 

was  held  that,  inasmuch  as  a  person  to  recover  dividends  upon  stock  alleged 

holding  stock  of  a  corporation  as  owner  to  have  been  illegally  transferred  the 

becomes  thereby  entitled  to  a  propor-  transferees  of  the  stock  are  not  only 

tionate  share  in  the  profits  of  the  com-  proper  but  necessary  parties,  inasmuch 

pany,   there    is  consequently   a  duty  as  their  interest  is  the  principal  interest 
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d.  Bill,  Declaration,  or  Complaint.  —  The  declaration 
in  an  action  to  recover  dividends  should  set  out  the  fact  that  the 
plaintiff  has  taken  and  paid  for  the  number  of  shares  specified  as 
a  consideration  of  the  promise  declared  on,  and  that  he  is  the 
legal  holder  thereof,  and  has  been  since  his  cause  of  action 
accrued;1  and  there  must  be  an  averment  that  a  dividend  has 
been  duly  declared,  because  until  that  has  been  done  the  relation 
of  debtor  and  creditor  does  not  subsist  between  the  corporation 
and  its  stockholders.9 

Demand  and  Refusal.  —  There  must  be  an  averment  that  the  divi- 
dend has  been  demanded,  and  that  the  defendant  corporation 
has  refused  to  pay  the  same.3 

Jew  stock.  —  In  an  action  against  a  corporation  to  recover  the 
value  of  certain  shares  of  the  new  stock  to  which  the  plaintiff 
claims  he  has  a  right  of  pre-emption,  it  is  material  to  aver  that  a 
demand  for  such  stock  was  made  by  the  plaintiff,  and  that  he 
offered  to  pay  for  it.** 

Bill  to  Enjoin  Payment  of  Dividend.  —  Where  the  aid  of  a  court  of 
equity  is  sought  to  enjoin  and  prevent  the  distribution  of  any 
part  of  the  capital  stock  in  the  form  of  a  dividend,  the  bill  should 
aver  positively  and  distinctly  that  the  corporation  is  an  insolvent 
one,  or  that  a  dividend  would  impair  the  capital,* 

sought  to  be  affected  by  the  bill,  and  payable  at  a  specified  place  on  a 
South- Western  R.  Co.  v.  Thorn ason,  certain  day,  and  that  it  was  demanded 
40  Ga.  408.  of  the  defendant  corporation  and  pay* 
Where  Dividends  Have  Been  Wrongfully  ment  was  wrongfully  refused,  is,  under 
Paid. —  Where  a  corporation  is  liable  a  statute  requiring  pleadings  to  be 
for  any  dividends  that  it  has  paid  or  "  liberally  construed  with  a  view  to 
may  pay  to  any  one  who  is  not  legally  substantial  justice  between  the  par- 
authorized  to  receive  them,  the  cor-  ties,"  sufficient  as  an  allegation  that  a 
poration  is  a  proper  party  to  the  bill,  dividend  had  been  declared.  Hill  v. 
because  it  has  an  interest  in  the  decree.  Atoka  Coal,  etc.,  Co.,  (Mo.  1893}  21  S. 
South- Western  R.  Co.  v,  Thomason,  40  W.  Rep.  508. 
Ga.  408.  Averments    Admitted    in   Answer.  — 

1.  Bates  v.  Androscoggin,  etc.,  R.  Where  the  complaint  alleges  that  a 
Co.,  49  Me.  491,  in  which  case  it  was  dividend  was  declared  by  the  board  at 
held  that  an  allegation  that  the  plain-  the  annual  meeting  of  trie  company's 
tiff  '*  is  the  legal  holder  of  said  cerlifi-  directors,  and  the  answer  does  not  deny 
cates,"  is  not  a  distinct  averment  that  that  the  meeting  was  a  stated  or  regu- 
he  is  and  has  been  a(  all  times  since  lar  meeting,  it  presents  no  issue  there- 
the  date  of  thecerti6cates  the  holder  of  for  upon  that  fact,  and  it  is  unneces- 
the  stock  referred  to  in  the  certificates,  sary  for  the  plaintiff  to  adduce  any 

2,  Hill  v.  Atoka  Coal,  etc.,  Co.,  (Mo.  proof  on  the  subject.  Southwestern 
1893)  21  S.  W.  Rep.  508;  Southwestern  Arkansas,  etc.,  R.  Co.  v.  Martin,  57  Ark. 
Arkansas,  etc.,   R.  Co.  v.   Martin.  57  355. 

Ark.  355;  Scott  v.  Central  R.,  etc.,  Co.,  3.  Hill  v.  Atoka  Coal,  etc.,  Co.  (Mo. 

52  Barb.  (N.  Y.)  45.  1893)  21  S.  W.  Rep.  5c*;  Scott  v.  Cen- 

Materiality  of  Averment.  —  An  aver-  tral  R.f  etc.,  Co.,  52  Barb.  (N.  Y.)  4$, 
ment  that  a  dividend  has  been  declared  in  the  latter  of  which  cases  it  was  held 
is  a  material  one,  and  must  be  proved,  that  an  averment  of  demand  and  re- 
Scott  v.  Central  R.,  etc.,  Co.,  52  Barb,  fusal  was  material  to  the  plainiiff's 
(N.  Y.)  45.  right  of  action  and  must  be  proved. 

Construction  of  Pleading  —  Missouri.  —  4.  Wilson    v.   Montgomery    County 

An  averment  that  a  dividend  on  the  Bank,  29  Pa.  St.  537.           ' 

Stock  had  accrued,  that  it  became  due  5.  Coquard  c  National  Linseed  Oil 
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e.  Answer.  —  As  in  other  actions,  the  answer  should  suffi- 
ciently meet  the  allegations  of  the  complaint.4 

IV.  Peoceedihgs  Kespectihg  T&ahsfeb  of  Stock  avd  Cebtifi- 
cates  —  1.  Nature  of  Proceeding  and  Form  of  Action  —  a.  Assump- 
sit, Case,  etc.  —  Where  the  officers  of  a  corporation  have 
refused  to  register  on  its  books  a  transfer  of  shares,  or  to  issue  a 
certificate  of  stock  upon  demand,  the  transferee  thereof,  or  the 
person  entitled  thereto,  has,  as  a  general  rule,  a  full  and  com- 
plete remedy  at  law ;  *  and  such  remedy  is  available  where  the 
corporation  has  negligently  canceled  stock,  or  transferred  it  with- 
out authority.8  It  is,  in  most  jurisdictions,  immaterial  whether 
the  form  of  action  be  assumpsit  or  trespass  on  the  case,  inasmuch 
as  both  these  forms  of  action  are  appropriate,  and  warranted  by 
sufficient  authority.4 

Co.,  171  111.  480,  holding  a  bill  insuffi-  Ohio.  —  State  v.  Carpenter,  51  Ohio 

cient  where  the  statements  in  that  re-  St.  83. 

gard  were  made  argumentatively  and  8.  Woodhouse  v.  Crescent  Mut.  Ins. 

based  on  the  alleged  illegal  character  Co.,  35  La.  Ann.  238;  Baker  v.  Mar- 

of  the  defendant  corporation  and  the  shall,  15  Minn.  177. 

consequent  invalidity  of  its  credits  and  Unlawful  and  Unauthorised  Transfer.  — 

bills   receivable,   and   its  inability  to  When  stock  has,  by  the  fraud  or  neg- 

collect  them  by  law.  ligence  of  a  corporation  or  its  agents, 

1.  Dow  v.  Gould,  etc..  Silver  Min.  been  permitted  to  be  unlawfully  trans- 
Co.,  31  Cal.  630,  holding,  in  a  case  ferred  to  a  third  person  without  au- 
where  the  complaint  alleged  that  on  a  thority  of  the  owner,  the  latter  may, 
specified  day,  and  from  thence  hitherto,  contradictorily  with  both  the  corpora- 
the  said  plaintiff  '*  was,  has  been,  and  tion  and  the  transferee,  contest  the 
still  is  the  owner  in  her  own  right,  and  title  to  the  stock  and  demand  its  res- 
as  her  separate  property,  of  forty-eight  toration.  But  he  is  not  bound  to  take 
shares  of  the  capital  stock  of  the  said  this  course;  he  may  sue  the  corpora- 
company,"  that  an  answer  denying  tion  alone  for  the  value  of  the  stock 
that  on  a  specified  day,  and  from  illegally  transferred,  and  this  last  rem- 
thence  hitherto  the  said  plaintiff  "was,  edy  has  been  frequently  recognized 
has  been,  or  still  is  the  owner  in  her  and  affirmed.  Woodhouse  t».  Crescent 
own  right,  and  as  her  separate  prop-  Mut.  Ins.  Co.,  35  La.  Ann.  238,  citing 
erty,  of  any  shares  of  the  capital  stock,"  Factors',  etc.,  Ins.  Co.  v.  Marine  Dry 
sufficiently  denied  the  plaintiff's  own-  Dock,  etc.,  Co.,  31  La.  Ann.  149;  Sew- 
ership  from  the  specified  date  to  the  all  v.  Boston  Water  Power  Co.,  4  Allen 
filing  of  the  answer,  unless  the  denial  (Mass.)  277;  Pollock  v.  National  Bank, 
that  she  was  the  owner  was  qualified  7  N.  Y.  274;  Albert  v.  Savings  Bank, 
or  restricted  by  the  addition  thereto  of  1  Md.  Ch.  407:  Loring  v.  Salisbury 
the  words  "  in  her  own  right,  and  as  Mills,  125  Mass.  138;  Gray  v.  Portland 
her  separate  property."  Bank,  3  Mass.  385. 

2.  California.  —  Kimball  v.  Union  4.  Assumpsit.  —  Wyman  v.  American 
Water  Co.,  44  Cal.  173.  Powder  Co.,  8  Cush.  (Mass.)  168;  Hill 

Connecticut.  —  Tobey    v.    Hakes,    54  v.   Pine   River   Bank,  45  N.   H.  300; 

Conn.  274.  Commercial     Bank    v.    Kortright,   22 

Indiana.  —  Helm  v.  Swiggett,  12  Ind.  Wend.  (N.  Y.)  348;  Kortright  v.  Buffalo 

194.  Commercial   Bank,   20  Wend.  (N.  Y.) 

Maryland.  —  Baltimore    City    Pass.  91;  Morgan  v.  Bank  of  North  America, 

R.  Co."  v .  Sewell,  35  Md.  238.  8  S.  &  R.  (Pa.)  73. 

Massachusetts. —  Wyman  v.  American  Trespass  on  the  Case. —  Protection  L. 

Powder  Co.,  8  Cush.  (Mass.)  168.  Ins.  Co.  v.  Osgood,  93  III.  69;  Hussey 

New  York.  —  Commercial  Bank  v.  v.  Manufacturers,  etc..  Bank,  10  Pick. 
Kortright,  22  Wend.  (N.  Y.)  348;  Kort-  (Mass.)  41 5;  Commercial  Bank  v.  Kort- 
right v.  Buffalo  Commercial  Bank,  20  right.  22  Wend.  (N.  Y.)  348;  Kortright 
Wend.  (N.  Y.)  91;  Ex  p.  Fireman's  v.  Buffalo  Commercial  Bank,  20 
Ins.  Co.,  6  Hill  (N.  Y.)  243.  Wend.  (N.  Y.)  91;  Shipley  v.  Mechan- 
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Trover  and  Conversion  may  be  maintained  where  a  corporation  has 
refused  to  register  a  transfer  of  corporate  stock  or  has  converted 
stock  belonging  to  the  plaintiff,1  or  for  certificates  of  stock,* 

b.  In  Equity.  —  Where  a  proceeding  at  law  is  likely  to  prove 
inadequate  for  full  redress  of  the  injury,  a  person  injured  by  a 
careless  or  fraudulent  transfer  of  stock  belonging  to  him,  or  by 
a  refusal  to  issue  and  deliver  to  him  a  certificate  of  stock,  or  to 
register  a  transfer  of  stock  on  the  books  of  the  corporation,  may 
have  relief  by  a  proceeding  of  an  equitable  character;'  and  such 
a  remedy  is  well  established,  and  is  the  one  generally  pursued 
either  to  compel  a  corporation  to  issue  a  stock  certificate  to  a 

ics*  Bank,  10  Johns.  (N.  Y.)  484;  Pres-  as  may  be  made  and  declared  in  the 

bycerian     Congregation     v.     Carlisle  shape  of  dividends.    Trover  can   no 

Bank,  5  Pa.  St.  345;  Case  v.  Citizens'  more  be  maintained  for  a  share  of  the 

Bank,  zoo  U.  S.  446.  capital  stock  of  a  corporation  than  it 

Either  Form  of  Action  Proper.  —  In  can  for  the  interest  of  a  partner  in  a 

Korrrtghtp.  Buffalo  Commercial  Bank,  commercial  firm.     The  two  cases  are 

20  Wend.  (N.  Y.)  91,  affirmed  vi  Wend,  precisely  analogous.       But  the  docu- 

(N.  Y.)  348,  it  was  contended  that  an  ment  or  writing  which  is  the  evidence 

action  brought  for  the  refusal  of  a  cor-  of  ownership  is  a  tangible,  corporeal 

poration  to  permit  a  transfer  of  stock  thing,  the  subject  not  only  of  property 

to  be  made  upon  its  books  should  be  but  of  possession,  the  right  to  which  is 

case  and  not  assumpsit.     It  was  said  essential  in  trover."     Citing  Sewall  v. 

by  the  court  that  though  the  former  Lancaster  Bank,  17  S.  &  R.  (Pa.)  385. 

remedy  might  perhaps  have  been  the  8.  Ralston   v.  State  Bank,   11a  Cal. 

more  appropriate,  the  1  a  tier  was  well  208;    Treasurer    v.   Commercial   Coal 

warranted;  citing  Rex  v.  Bank  of  Eng-  Min.   Co.,    23  Cal.   390;    Blaisdell   v. 

land.  2  Dougl.  524,  in  which  case,  after  Bohr,  77  Ga.  381,  68  Ga.  56;  Withers 

refusal  of  a  mandamus,  assumpsit  was  v.  Lafayette  County  Bank,  6*;  Mo.  App. 

brought,  and  the  case  tried  before  Lord  115;    Keller  v.   Eureka   Brick   Mach. 

Mansfield  without  any  exception  to  the  Mfg.  Co.,  43  Mo.  App.  84;  Cushman 

remedy.  v.  Thayer  Mfg.  Jewelry  Co.,  76  N.  Y. 

1.  Ralston  v.  State  Bank,  112  Cal.  365;  Sims  v.  Bonner,  60  N.  Y.  Super. 
208;  Wyman  v.  American  Powder  Co.,  Ct.  70:  HaweS  v.  Gas  Consumers  Ben. 
8  Cush.  (Mass.)  168;  Freeman  v.  Har-  Co.,  (C.  PI.  Gen.  T.)  12  N.  Y.  Supp. 
wood,  49  Me.  195.  924;    Kin  nan   v.   Forty-Second  St.   R. 

2.  Ralston  v.  State  Bank,  112  Cal.  Co..  (N.  Y.  Super.  Ct.  Gen.  T.)  1  Misc. 
208.  (N.   Y.)  457,  affirmed  140   N.    Y.    183; 

Shares  of  Stock  and  Certificates  Thereof  State  v.   Carpenter,   51   Ohio  St.  83; 

Distinguished — Pennsylvania.— In  Neiler  Weitern  Union  Tel.  Co.  v.  Davenport, 

v.  Kelley,  69  Pa.  Si.  403,  which  was  an  97  U.  S.  369. 

action  of  trover  to  recover  damages  Inadequacy  of  Bemedy  at  Law.  —  It 
for  the  conversion  of  certain  railroad  was  said  by  Miller,  J.,  in  Cushman  v. 
stocks  and  bonds  alleged  to  have  been  Thayer  Mfg.  Jewelry  Co.,  76  N.  Y. 
held  by  the  defendants  as  a  pledge  or  365,  that  an  action  at  law  for  damages 
collateral  security  for  the  payment  of  for  a  refusal  by  a  corporation  to  trans* 
a  debt  or  debts  owing  by  the  plaintiff  fer  stock  to  the  owner  of  the  same  Is 
to  them,  the  court  held  that  trover  "  frequently  of  no  avail,  and  does  not 
would  not  lie  with  respect  to  shares  of  always  afford  complete  and  full  re- 
stock, though  it  might  lie  for  the  err-  dress.  It  is  easy  to  see  that  a  party 
tificates  thereof,  and  said:  "A  share  may  have  become  the  owner  or pur- 
of  stock  is  an  incorporeal,  inian^iM*  r.haMr  of  stork  in  a  corporation,  which 
thing.  It  is  a  right  to  a  certain  pro-  h«  <Jp*irf*«  to  hold  as  a  permanent  in- 
portion  of  the  capital  stock  of  a  v>r-  wefmorit,  wltl<  h  may  be  at  the  time  of 
poration  —  never  realized  except  upon  but  lltifn  valur,  in  fact  without  any 
the  dissolution  and  winding-up  of  m*rkn  value  whatever,  and  its  real 
the  corporation  —  with  the  right  to  wirih  may  consist  In  the  prospective 
receive  in  the  meantime  such  profit*  rU«   whkli   the  owner  has  reason  to 
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subscriber  or  to  his  assignee,  or  to  register  a  transfer  of  stock  or 
issue  a  certificate  of  such  transfer.1 

Election  of  Remedy.  —  The  injured  person  may  resort  to  either  the 
legal  or  the  equitable  remedy  at  his  election.* 

c  Mandamus. — A  writ  of  mandamus  will  not  be  issued 

against  a  corporation  to  compel  a  transfer  of  stock  on  its  books.* 

anticipate  will  follow  from  facts  within  Lafayette  County  Bank.  67  Mo.  A  pp. 

his  knowledge.     To  say  that  the  holder  115;  State  v.  Carpenter,  51  Ohio  St.  83; 

shall  not  be  entitled  to  the  stock,  be-  Rio  Grande  Cattle   Co.  v.  Burns,   82 

cause    the    corporation,    without  any  Tex.  50;  Baker  v.  Wasson,  59  Tex.  140. 

just  reason,  refuses  to  transfer  it,  and  Bolt  by  Equitable  Owner. —  In  Hill  v. 

that   he   shall    be   left   to    pursue   the  Rockingham   Bank,  44  N.   H.   567,  it 

remedy  of  an  action   for  damages,  in  was  held   that  a  bill  in  equity  will  lie 

which  he  can  recover  only  a  nominal  to  compel  the  delivery  of  certificates  of 

amount,  would  establish  a  rule  which  stock    to    one    who    has    already    an 

must   work   great  injustice  in   many  equitable  title  to  such  stock,  although 

cases,  and  confer  a  power  on  corporate  a  suit  at  law  might  also  be  maintained 

bodies   which  has   no  sanction  in  the  therefor. 

law."  Issuance  of  new  stock  to  a  stock- 
Bills  for  Specific  Performance.  —  It  is  holder  may  be  compelled  by  suit  in 
said  that  courts  of  equity  will  not  en-  equity  against  the  corporation,  even 
tertain  jurisdiction  for  a  specific  per-  though  he  may  maintain  an  action  at 
formance  on  the  sale  of  stock  where  law  against  it.  Dousman  v.  Wiscon- 
compensation  in  damages  will  furnish  sin,  etc.,  Min.,  etc.,  Co.,  40  Wis.  418. 
a  complete  and  adequate  remedy  at  Refusal  to  Transfer  to  Pledgee.  —  The 
law;  but  courts  of  equity  will  not  re-  undoubted  right  of  a  pledgee  of  stock 
fuse  to  entertain  jurisdiction  when,  in  is  to  have  it  transferred  on  the  books 
connection  with  the  relief  of  decreeing  of  the  corporation  to  his  own  name  as 
a  transferof  specific  property,  a  further  the  holder,  and  to  have  the  old  cer- 
and  essential  relief  is  asked  which  those  tificates  canceled  and  new  certificates 
courts  by  their  procedure  are  best  issued  to  himself;  and  if  a  corporation 
adapted  to  furnish.  Iron  R.  Co.  v.  refuses  to  so  transfer  he  can  have  his 
Fink,  41  Ohio  St.  321.  See  also  Treas-  action  for  damages  and  compel  the 
urer  v.  Commercial  Coal  Min.  Co.,  23  company  to  register  the  stock  in  his 
Cal.  390.  See  further  article  Specific  name.  Gatesville  First  Nat.  Bank  v. 
Performance,  ante%  p.  385.  Mings,  11  Tex.  Civ.  App.  302. 

In  Cushman  v.  Thayer  Mfg.  Jewelry  8.  Kimball  v.  Union  Water  Co.,  44 
Co.,  76  N.  Y.  365,  which  was  an  action  Cal.  173;  Tobey  v.  Hakes,  54  Conn, 
to  compel  a  corporation  to  transfer  274;  State  Bank  v.  Harrison,  66  Ga. 
upon  its  books  certain  shares  of  stock,  696;  State  v.  Rombauer,  46  Mo.  155; 
and  to  issue  a  new  certificate,  the  State  v.  Carpenter,  51  Ohio  St.  83; 
court  said:  "  The  jurisdiction  which  Freon  v.  Carriage  Co.,  42  Ohio  St.  30; 
courts  of  equity  exercise  over  individ-  Durham  v.  Monumental  Silver  Min. 
uals  extends  equally  to  acts  done  or  Co.,  9  Oregon  41;  Stackpole  v.  Sey- 
omitted  to  be  done  by  private  or  mour,  127  Mass.  104;  Townes  v. 
municipal  corporations,  and  the  power  Nichols,  73  Me.  515;  Baker  v.  Mar- 
to  compel  a  transfer  of  specific  prop-  shall,  15  Minn.  177;  Shipley  v.  Mechan- 
erty  is  a  salutary  one,  and  should  be  ics*  Bank,  10  Johns.  (N.  Y.)  484; 
exercised  where  such  relief  alone  will  Cushman  v.  Thayer  Mfg.  Jewelry  Co.. 
work  a  complete  and  ample  remedy. "  76  N.  Y.  365;  Ex  /.  Fireman's  Ins. 
But  see  contra,  Ferguson  v.  Paschall.  Co.,  6  Hill  (N.  Y.)  243;  People  v. 
11  Mo.  267,  wherein  it  was  said:  "  It  Parker  Vein  Coal  Co.,  (Supm.  Ct. 
seems  to  be  now  settled,  though  it  was  Gen.  T.)  10  How.  Pr.  (N.  Y.)  543; 
once  held  otherwise,  that  in  general  a  People  v.  Miller,  39  Hun  (N.  Y.)  557; 
specific  performance  of  a  contract  for  Birmingham  F.  Ins.  Co.  v.  Com.,  92 
the  transfer  of  stock  will  not  be  de-  Pa.  St.  72;  Wilkinson  v.  Providence 
creed."  Bank,  3  R.  I.  22;  Rex  v.  Bank  of  Eng- 

1.  State  v.  Carpenter,  51  Ohio  St.  83.  land,   2  Dougl.   524.     But  see  cotitra% 

2.  Keller    v.    Eureka   Brick   Mach.  Cooper  v.  Dismal  Swamp  Canal  Co.,  2 
Mfg.  Co.,  43  Mo.  App.  84;  Withers  v.  Murph.  (N.  Car.)  195. 
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It  has  been  held,  however,  that  a  writ  of  mandamus  may  be 
issued  where  the  duty  of  making  the  transfer  is  specifically 
enjoined  by  the  charter  of  the  corporation  or  by  statute,1  or 
where  the  incidental  rights  of  ownership  "such  as  eligibility  to 
corporate  offices,  or  the  right  to  vote  at  corporation  meetings/' 

depend  upon  the  ownership  of  the  specific  shares  which  are  the 
subject   of  dispute,9  and   the  party  seeking  a  transfer  has  no 

Stock  of  ftailroad  Company  Chartered  by  Code  Ga.,  §  3224,  substituted  the 
a  State.  —  In  State  v.  Mclver,  2  S.  Car.  proper  officer  of  the  corporation  for  the 
25,  a  writ  of  man. lamas  was  issued  to  sheriff,  and  has  made  him  pro  hoc  vice 
compel  the  transfer  of  stock  of  a  rail-  a  public  officer  charged  with  the  per- 
road  corporation  by  its  officers,  on  the  formance  of  this  very  duty,  which  he 
ground  that  inasmuch  as  charters  were  is  required  to  perform  upon  the  pres- 
granted  to  railroad  corporations  as  entatlon  of  the  certificate  given  by  the 
well  for  public  purposes  as  individual  sheriff  to  the  purchaser  at  the  sale.  If 
profit  they  owed  duties  as  well  to  the  he  refuses  to  do  this  duty  he  may  be 
community  at  large  as  to  their  stock-  compelled  by  mandamus.  Bailey  v. 
holders,  and  that  by  reason  of  its  Strohecker,  38  Ga.  259. 
prompt,  speedy,  and  decisive  action,  Indiana  Statute.  —  Under  §739,  2  G. 
and  the  adequate  service  it  is  calcu-  &  H.  find.)  322,  (Burns's  An  not.  Stat., 
lated  to  render  where  a  breach  of  duty  §  1182)  providing  "  that  writs  of  man- 
relating  to  the  transfer  of  stock  is  com-  date  may  be  issued  to  any  inferior 
mitted,  a  writ  of  mandamus  may  issue,  tribunal,  corporation,    board,  or  per- 

Stook   Claimed    by    Other    Persons. —  son,  to  compel  the  performance  of  an 

Where  the  right  to  the  shares  is  dis-  act  which  the  law  specially  enjoins,  or 

puted,  a  proceeding  by  mandamus  is  a  duty  resulting  from  any  office,  trust, 

not  an  appropriate  remedy.     Durham  or  station,"  it  was  held  that  a  writ  of 

v.  Monumental  Silver  Min.  Co.,  9  Ore-  mandate    might    issue    to    compel    a 

gon  41;  State  v.  Guerrero,  12  Nev.  107.  transfer  of  stock  on  the  books  of  a  cor- 

Where  the  relator's  title  to  the  stock  poration,  where  the  certificate  of  stock 
he  claims  depends  upon  his  being  able  provided  that  the  stock  was  transfer- 
to  set  aside  a  prior  title  on  the  ground  able  only  on  the  books  of  the  company 
that  it  was  fraudulent  and  therefore  on  the  surrender  of  the  certificate.  De- 
void, there  is  no  authority  for  trying  cause  it  became  the  duty  of  the  officers 
the  question  by  means  of  proceedings  of  the  company  on  the  surrender  of  the 
on  a  mandamus.  State  v.  Warren  certificates  to  transfer  the  stock  on  the 
Foundry,  etc.,  Co.,  32  N.  J.  L.  439.  books  of  the  company  Into  the  name 

1.  Freon  v.  Carriage  Co.,  42  Ohio  of  the  assignee,  and   issue   to  him  a 

St.  30.  new  certificate    of    stock    if    desired. 

Registration  Required  Specifically  by  Green  Ml.,  etc.,  Turnpike  Co.  v.  Bulla, 
Charter.  —  In  Norris  v.  Irish  Land  Co.,  45  Ind.  1.  See  also  Slate  v.  Jefferson- 
8  El.  &  Bl.  512,  92  £.  C.  L.  512,  it  was  ville  First  Nat.  Bank,  89  Ind.  302. 
held  that  mandamus  would  lie  on  the  South  Carolina  Statute.  —  In  State  v, 
death  of  a  shareholder  to  compel  a  Cheraw,  etc.,  R.  Co.,  16  S.  Car.  524,  a 
registration  in  the  name  of  his  repre-  mandamus  issued  to  compel  the  de- 
sen  tative,  because  the  charter  specific-  livery  of  a  certificate  of  stock  in  a  par- 
ally  required  such  registration,  but  it  ticular  form  under  an  act  to  "  au- 
was  conceded  that  the  writ  would  not  thorize  and  empower  certain  counties 
issue  to  compel  the  execution  of  a  to  issue  bonds  in  subscription  for  pre- 
mere  private  contract.  ferred    stock,"    which    provided    that 

Georgia  Statute.  —  In  case  of  the  sale  on  completion  of  the  railroad  in  the 
of  stock  in  a  corporate  company  the  county  the  board  of  county  com  mis- 
she  riff  cannot  put  the  purchaser  there-  sioners  should  receive  from  said  com- 
of  in  possession,  as  the  property  is  not  pany  a  certain  amount  of  preferred 
tangible,  and  he  has  no  such  control  stock. 

over  the  books  of  the  company  as  will        2.  Murray  v.  Stevens,  no  Mass.  95. 
enable    him    to    make  the  necessary       Bights  as  a  Stockholder  at  Stake.  —  In 

transfer  of  the  stock  which  he  has  sold  Memphis  Appeal  Pub.  Co.  v.  Pike,  9 

to    the    purchaser.      In   view  of  this  Heisk.  (Tenn.)  698,  which  was  an  ap- 

difficulty  the  legislature  has  by  Rev.  plication  for  a  mandamus  to  compel  a 
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other  adequate  remedy  at  law  * 

d.  MOTION.  —  In  some  states  there  are  statutory  provisions 
for  the  issuance  of  new  certificates  of  stock  in  place  of  those  that 
have  been  lost  or  destroyed,  but  the  remedies  provided  by  such 
statutes  seem  to  be  of  a  cumulative  rather  than  an  exclusive 
character.* 

2.  Actions  at  Law  —  a.  Parties.  —  In  an  action  against  a  cor- 
poration to  claim  dividends  or  ownership  of  shares  alleged  to  be  V 
illegally  transferred  to  a  third  party,  the  persons  in  whose  names 
such  shares  stand  on  the  books  of  the  corporation  are  necessary     ' 
parties.8 

*.  Declaration  or  Complaint  — (i)  Title  and  Interest  of  \ 

Plaintiff.  —  Where  the  action  is  against  the  corporation  for  dam- 
ages by  reason  of  its  nontransfer  of  stock,  there  must  be  an  alle- 
gation that  the  complainant  has  submitted  to  the  company  proper 
evidence  of  his  title  to  the  stock  in  controversy.4  So  also  where 
the  claim  is  for  damages  by  reason  of  a  conversion  by  the  cor- 
poration of  the  plaintiff's  stock,  there  should  be  an  allegation  of 
facts  tending  to  show  that  the  plaintiff  has  a  legal  title  to  the 
stock  mentioned  in  the  complaint.* 

corporation  to  transfer  to  the  petitioner  Stock  Certifloatoi.  —  The  fact  that  the 
on  its  books  stock  which  he  had  pur-  state  in  which  a  foreign  corporation 
chased  at  a  sheriff's  sale,  and  to  which  was  organized  has  provided  a  method 
he  had  a  specific  and  complete  right,  it  of  obtaining  new  stock  certificates  in 
appeared  that  a  statute  provided  that  place  of  originals  which  have  been  lost 
in  such  case  the  company  should  make  does  not  make  this  an  exclusive  rem- 
the  proper  entries  in  its  stock  or  trans-  edy.  Thus,  where  a  foreign  corpora-  t 
fer  book,  to  enable  the  purchaser  to  tion  pleaded  to  an  action  by  a  stock- 
exercise  his  rights  as  a  stockholder  holder  to  compel  the  issuance  to  him 
under  the  charier  of  the  corporation,  of  a  new  certificate  for  stock,  that  the 
The  court  said:  "  Is  there  any  other  laws  of  New  York  (1873.  c.  151,  and 
remedy  which  «vill  afford  him  adequate  1892,  c.  688,  §§  50,  51)  provide  a  mode 
and  specific  relief?  He  might  have  an  of  obtaining  new  stock  certificates  in 
adequate  remedy  for  the  recovery  of  place  of  originals  which  are  lost,  it 
damages,  but  his  right  is  to  be  admit-  was  held  that  the  statutes  were  no  part 
ted  into  the  corporation  as  a  stock-  of  the  charter  of  the  corporation,  which 
holder,  and  to  participate  in  the  exer-  constituted  the  agreement  between  the 
cise  of  its  franchises.  He  is  entitled  corporation  and  its  stockholders,  but 
to  this  specific  relief;  and  to  enable  were  merely  a  part  of  the  general  laws 
him  to  obtain  this  specific  relief,  the  and  regulations  of  the  state  of  New 
law  makes  it  the  duty  of  the  corpora-  York  affecting  the  remedy,  which  gov- 
tion  to  admit  him  by  making  the  ern  only  within  the  limits  of  the  state 
proper  entries  on  its  stock  book.  It  is  enacting  them.  Guilford  v.  Western 
obvious  that  he  can  have  the  specific  Union  Tel.  Co.,  59  Minn.  332. 
relief  which  he  seeks,  by  no  other  3.  St.  Romes  v.  Levee  Steam  C01  ton 
remedy  than  that  afforded  by  the  writ  Press  Co.,  34  La.  Ann.  419;  Reid  v. 
of  mandamus."  Commercial  Ins.  Co.,  32  La.  Ann.  546; 

1.  Freon   v.   Carriage  Co.,  42  Ohio  St.    Romes    v.   Levee    Steam    Cotton 

St.  30.  Press,  20  La.  Ann.  383. 

8.  Guilford  v.  Western   Union  Tel.  4.  Supply   Ditch   Co.   v.   Elliott,   10 

Co.,  59  Minn.  332;  Kinman  v.  Forty-  Colo.  327;  Ayres  v.  French,  41  Conn. 

Second  St.   R.  Co.,  (N.  Y.  Super.  Ct.  151;     Boylan    v.    Huguet,     8     Nev. 

Gen.  T.)  1  Misc.  (N.  Y.)  457,  affirmed  352;     Kuhn     v.    McAllister,    1    Utah 

140  N.  Y.   183;    Biglin  v.   Friendship  275. 

Assoc,  46  Hun  (N.  Y.)  223.  5.  Morrison  v.  Gold  Mountain  Gold 

Statutory  Pro  visions  for  Obtaining  Hew  Min.  Co.,  52  Cal.  306. 
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(2)  Conditions  Precedent.  —  In  an  action  against  a  corporation 
for  refusal  to  deliver  to  a  subscriber  the  shares  for  which  he  has 
subscribed,  he  must  allege  and  prove  performance  or  a  readiness 
to  perform  on  his  part  the  obligations  which  he  undertook  by  his 
subscription.1 

(3)  Conversion  —  (a)  in  General.  —  In  an  action  of  trover  and 
conversion  the  complaint  must  aver  the  conversion  of  the  stock 
by  the  defendant,  or  facts  showing  a  conversion.* 

(b)  Demand  and  Hotice.  —  Where  the  action  is  for  the  conversion 
of  stock  belonging  to  the  plaintiff,  it  is  unnecessary  to  make  a 
demand  for  a  reissue  of  certificates  of  the  stock  converted,  before 
bringing  suit,  if  the  corporation  is  aware  that  a  fraudulent  con- 
version has  taken  place.3 

Where  the  Plaintiff  Desires  to  Becover  Dividends  he  should  aver  that  he 

has  made  a  demand  therefor.4 

(4)  Damages.  —  Where  the  action  is  for  damages  caused  by  a 
refusal  to  transfer  stock  on  the  books  of  the  corporation,  there 
should  be  an  allegation  that  the  plaintiff  has  suffered  damages  as 
the  consequence  of  such  refusal.*     So  also  where  the  corporation 

1.  Perkins    v.    Union   Button-Hole,  that  no  order  of  court  had  been  made 

etc.,  Mach.  Co.,  12  Allen  (Mass.)  273.  permitting  the  guardian   to   sell  the 

See  also  Murdock  v.  Caldwell,  8  Allen  property  of    his  ward  in  accordance 

(Mass.)  309.  with  a  statutory  provision    requiring 

8.  Edwards  v.  Sonoma  Valley  Bank,  that  such  an  order  should  be  made, 

59  Cal.  136.    And  see  article  Trover  and  it  was  held  that  therefore  an  al- 

and  Conversion.  legation  of  demand   and   refusal  was 

An  Allegation  of  the  Conversion  of  the  not  essential.     Baltimore  v.  Norman, 

stock,  or  failure  to  deliver  it  after  con-  4  Md.  352. 

sideration  paid  on   demand,   is  suffi-  Pleading      and     Proof — Variance. — 

cient.     Salt  River  Canal  Co.  v.  Hickey,  Where  the  complaint  stated  that  a  re- 

(Ariz.  1894)  36  Pac.  Rep.  171.  quest  was  made  to  the  president  of  the 

3.  Withers     v.     Lafayette     County  corporation  to  transfer  stock  in  dispute 

Bank,  67  Mo.  App.  115,  in  which  case  to  the  plaintiff,  and  the  only  evidence 

a  petition  alleged   that  the  defendant  of  a  demand   was   that  the   plaintiff 

was  a   banking   corporation,  that  the  "  demanded  a  transfer  of  the  stock  and 

plaintiff     was    the   owner    of    twenty  the  dividend  upon  it,"  this  was  held 

shares  therein,  each  of  par  value,  and  insufficient  as  proof  that  the  plaintiff 

that  the  defendant  fraudulently    and  had  demanded  access  to  the  books  to 

without  authority,  acting  in  collusion  make  a  transfer.      Purchase  v.  New 

with  its  president  and  in  violation  of  York    Exch.    Bank,   3    Robt.   (N.   Y.) 

its  by-laws,  annulled  the  certificates  of  164. 

the  said  stock  which  had  been  left  for  4.  Ralston  v.  State  Bank,  112  Cal. 
safe  keeping  in  the  hands  of  the  de-  208,  in  which  case  it  was  held  that  in 
fendant  and  its  president,  and  that  the  an  action  for  damages  for  a  refusal  of 
plaintiff  had  demanded  the  said  stock  a  transfer  of  shares  the  plaintiff  could 
and  the  certificates  thereof  to  be  issued  not  recover  dividends  upon  the  stock 
to  her,  with  which  request  the  defend-  converted,  the  theory  of  the  complain- 
ant had  failed  to  comply.  It  was  held  ant  in  such  an  action  being  that  at  a 
that  the  petition  alleged  facts  sufficient  certain  time  the  defendants  had  con- 
to  constitute  a  cause  of  action.  verted  the  stock.     The  plaintiff  would 

Constructive  Knowledge   of  Unlawful  therefore  be  entitled  upon  his  aver- 

Conversion.  —  Where  an  infant,  by  his  ment  merely  to  recover  the  value  of 

next  friend,  sued  the  corporation   in  the  stock  at  that  time  with  legal  in- 

which   he   held   stock,  to  recover  the  terest  thereon  from  that  date, 

value  of    certificates  of   stock   trans-  5.  Edwards  v.  Sonoma  Valley  Bank, 

ferred   by   his  guardian,    it  appeared  59  Cal.  136. 

20  Encyc.  PL  &  Pr.  —  52  817  Volume  XX. 


Transfer  of  Slock  STOCK  AND  STOCKHOLDERS.  tat  OonlftMttl, 

is  sought  to  be  held  answerable  in  damages  for  permitting  an 
illegal  transfer  of  shares,  the  declaration  or  complaint  must  allege 
that  the  damages  claimed  were  caused  by  the  wrongful  and 
fraudulent  acts  of  the  corporation  or  of  its  agents  or  officers  for 
whose  doings  it  is  responsible.1 

Withholding  Dividends.  —  An  averment  that  the  plaintiff  has  suf- 
fered damages  by  the  withholding  of  dividends  which  have 
accrued  on  the  stock  prior  to  the  demand  for  issuance  of  certifi- 
cates is  proper.* 

c.  Plea  or  Answer.  —  In  an  action  to  recover  damages  for 
the  wrongful  refusal  of  the  corporation  to  transfer  upon  its  books 
in  the  name  of  the  plaintiff  certain  shares  of  the  capital  stock  of 
the  corporation  held  by  the  defendant,  a  plea  of  the  illegality  of 
the  contract  by  which  the  certificates  were  obtained  is  not  suffi- 
cient unless  it  alleges  either  that  the  contract  had  been  repudiated 
or  that  the  stock  had  been  claimed  by  the  assignor,  or  that  the 
corporation  had  not  obtained  and  held  the  benefits  and  advan- 
tages of  the  stock  in  the  absence  of  the  certificates.* 

3.  Suit  in  Equity  —  a.  Parties  —  (i)  In  General.  —  In  an 
equitable  proceeding  concerning  the  transfer  of  stock  or  certifi- 
cates thereof,  all  persons  materially  interested  in  the  subject- 
matter  of  the  suit  should,  in  order  to  prevent  a  multiplicity  of 

Allegation  of  Special  Damages.  —  of  stock  were  considered  as  simply  an 
Where  the  declaration  is  not  in  trover  action  for  damages  for  failure  to  de- 
fer the  conversion  of  the  stock,  but  liver  the  stock  after  purchase;  citing 
rather  upon  the  case  for  damages  Burrell  v.  New  York,  etc.,  Solar  Salt 
caused  by  the  wrongful  act  of  the  de-  Co.,  14  Mich.  35. 
fendant  in  refusing  to  register  a  trans-  Hooestity  to  Allege  Fraud.  —  Where 
fer,  there  should  be  an  allegation  of  the  plaintiff  claimed  to  be  the  owner 
special  damage  by  reason  of  the  re-  of  stock,  and  of  dividends  accrued 
fusal.  McLean  v.  Charles  Wright  thereon,  and  averred  merely  an  illegal 
Medicine  Co.,  96  Mich.  479.  transfer  of  the  stock  to  others,  and 

1.  Reid  v.  Commercial  Ins.  Co.,  32  asked  to  be  declared  the  owner  of  the 

La.  Ann.  546;  Factors',  etc.,  Ins.  Co.  stock  and  dividends,  it  was  held  that 

v.  Marine  Dry  Dock,  etc.,  Co.,  31  La.  in  the  absence  of  any  charge  of  fraud 

Ann.  150.  by  the  company  he  could  not  recover 

An  Averment  of  General  Damages  is  damages  against  it.     Reid  v.  Com* 

sufficient,  it  being  unnecessary  to  state  mercial  Ins.  Co.,  32  La.  Ann.  546. 

In  the  comrlaint  specifically  the  differ-  8.  Baltimore  City   Pass.   R.   Co.   v. 

ent  elements  which  go  to  make  up  the  Sewell.  35  Md.  238. 

sum  total  of  the  damages.    Salt  River  8.  Miller  v.  Houston  City  St.  R.  Co., 

Canal  Co.  v.   Hickey,  (Ariz.  1804)  36  55  Fed.  Rep.  366,  in  which  case  it  was 

Pac.  Rep.  171,  holding  that  in  an  action  also  held  that  a  plea  denying  that  the 

sounding  wholly  in  damages,   where  plaintiff  was  the  owner  of  the  several 

there  is  but  a  single  cause  of  action,  it  certificates  of    stock    mentioned    and 

is  unnecessary   to  state  in   the  com-  sued  foi,  or  of  any  right  or  interest  in 

plaint  specifically  the  different  elements  them  that   authorized  him  to  recover 

which  go  to  make  up  the  sum  total  of  therein  or  to  maintain  the  suit,  was 

the  damages;    and  that,  under  a  gen-  not  a  denial  of  the  right  to  sue  on  ac- 

eral  allegation,  the  plaintiff  may  prove  count  of  his  personal  incapacity,  but 

and  recover  those  damages  which  nee-  on  account  of  his  lack  of  private  prop- 

essarlly  result  from  the  act  complained  erty  in  the  alleged  certificates,  and  that 

of.     Practically,  it  was  said,  the  same  it  did  not  deny  the  execution  or  genu- 

rule  would  apply  if  the  complaint  in  ineness  of  the  certificates  or  of  their  in- 

an  action  for  damages  for  conversion  dorsements,  and  did  not  come  under 
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actions,  and  that  there  may  be  a  complete  and  final  settlement 
of  the  controversy,  be  made  parties  either  as  plaintiffs  or  defend- 
ants.1 This  rule,  however,  is  one  established  for  the  convenient 
administration  of  justice,  and  is  subject  to  many  exceptions,  and 
is  in  fact  more  or  less  a  matter  in  the  discretion  of  the  court,  and 
it  should  be  restricted  to  those  persons  whose  interest  is  involved 
in  the  issue  and  will  be  affected  by  the  decree.3 

(2)  Persons  Holding  Stock  in  Controversy.  —  In  proceedings  to 
compel  the  issuance  of  new  certificates  of  stock  by  the  corpora- 
tion, in  place  of  those  of  which  the  plaintiff  has  been  deprived 
in  an  unauthorized  manner,  the  holders  of  certificates  of  the 
stock  of  which  he  has  been  so  deprived  by  the  corporation  are 
not  indispensable   parties,3  unless   alternative  relief  is  prayed 

the  provisions  of  the  Texas  statute  re-  etc.,  R.  Co.,  126  Mass.  443;  Pratt  v. 

3uirme  the  verification  of  the  plea  un-  Taunton  Copper  Mfg.  Co.,  123  Mass. 

er  certain  circumstances.  no. 

1.  Mechanics  Bank  v.  Seton,  1  Pet.  Stock  Standing  in  Name  of  Trustee.— 
(U.  S.)  299.  Where  a  bill  prayed  that  a  banking  cor- 

Joinder  of  Personal  Bepreeentative.  —  poration  might  be  compelled  to  open 
In  a  proceeding  by  the  assignee  of  the  its  transfer  book  and  to  permit  a  trus- 
stock  of  a  decedent  stockholder  to  tee  of  stock  standing  in  his  name  to 
compel  the  corporation  to  transfer  upon  transfer  the  same  to  the  complainant, 
its  books  to  the  name  of  the  plaintiff,  his  cestui  que  trust,  and  alleged  that  the 
the  administrator  of  the  decedent  trustee  was  perfectly  willing  to  make 
should  be  a  parly,  as  the  decree  to  be  the  transfer,  but  permission  was  re- 
effective  ought  to  bind  the  estate  of  the  fused  by  the  corporation,  it  was  held 
decedent  as  well  as  the  corporation,  that  the  trustee  need  not  be  a  party 
Baltimore  Retort,  etc.,  Co.  v.  Mali,  65  defendant.  Mechanics  Bank  r.  Seton, 
Md.  93.  I  Pet.  (U.  S.)  299. 

Joinder  of  Cestui*  Que  Trustent.  —  Stook  Bold  at  Sheriffs  8ale.  —  In  a  case 
Where  a  bill  was  filed  to  compel  a  cor-  where  the  plaintiff  sued  to  compel  a 
poiation  to  transfer  certain  shares  of  corporation  to  issue  to  him  a  certificate 
stock  standing  upon  its  books  in  the  of  stock  standing  in  the  name  of  a 
names  of  certain  trustees,  and  also  to  mortgagor,  which  had  been  sold  by  the 
pay  over  certain  dividends  which  had  sheriff  and  purchased  by  the  plaintiff, 
accrued  upon  the  said  stock,  and  all  of  it  was  held  unnecessary  to  make  the 
the  trustees  were  deceased  at  the  time  mortgagor  a  party  defendant,  his 
of  the  filing  of  the  bill,  the  proceeding  interest  in  the  subject-matter  having 
being  commenced  by  the  executors  of  ceased  upon  the  consummation  of  the 
one  of  the  decedent  trustees,  it  was  sale  as  effectually  as  though  he  had  in 
held  proper  that  the  persons  interested  person  assigned  his  shares  to  the  plain- 
in  the  said  trust  estate  should  be  made  tiff,  though  he  might  be  a  proper  party, 
parties.  Lehigh  Coal,  etc.,  Co.'s  Ap-  Tregear  v.  Etiwanda  Water  Co.,  76 
peal,  88  Pa.  St.  499.  Cal.  537. 

The  Pledgee  of  Stook  If  a  Necessary  Former  Owner  of  Stook  Sold  under  Exe- 

Party  to  a  proceeding  by  his  assignee  cation. —  In  a  case  where  the  plaintiff 

t-j  compel   the    transfer  of    stock    on  filed  his  bill  to  compel  the  defendant 

the  books  of  the  corporation,  brought  corporation   to  place  his  name  on  its 

against  the  corporation  and  the  pledger  stock   book  as   the  owner  of  certain 

of  the  stock.     Indiana,  etc.,  R.  Co.  u.  shares  of  the  stock  of  said  corporation 

McKernan,  24   Ind.  62.     But  compare  purchased    by    him    at    a  sale   under 

Weiser  v.  Smith,  22  La.  Ann.  156.  execution   against  another  defendant; 

2.  Mechanics  Bank  v.  Seton,  1  Pet.  and  the  bill  alleged  (hat  the  corpora- 
(U.  S.)  299.  tion  was  a  foreign  one,  but  that  all  its 

8.  Blaisdell  v.  Bohr,  68  Ga.  56;  Chi-  officers  and   directors  resided    within 

cago  Edison  Co.  v.  Fay,  164  111.  323;  the  jurisdiction  of  the  court,  and  that 

St.  Romes  v.  Levee  Steam  Cotton  Press  all  of  its  business  was  transacted  within 

Co.,   127  U.  S.  614;  Pratt  v.  Boston,  such  jurisdiction,  that  none  of  its  busi- 
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against  the  holders  of  the  certificates  improperly  issued.1 

(3)  Corporation  and  Directors.  —  In  suits  between  parties  con- 
tending for  the  ownership  of  issued  stock  of  a  corporation,  it 
seems  that  the  corporation  is  not  always  a  necessary  and  indis- 
pensable party,  though  it  may  be  a  proper  party,  and  the  question 
whether  or  not  the  joinder  of  the  corporation  is  indispensable 
must  be  determined  by  the  particular  status  of  each  caae.* 

When  Corporation  a  Heeeaiary  Party.  —  When  the  interests  of  the  cor- 
poration, and  the  relief  sought,  are  so  bound  up  with  those  of 
the  plaintiff  and  the  defendant  that  no  decree  can  be  rendered 
which  can  be  enforced  in  the  absence  of  the  corporation,  it  is  a 
necessary  and  indispensable  party.8 

Where  the  Corporation  Has  Ho  Interest  in  the  individual  ownership  of 

ness  was  transacted  in  the  slate  of  its  Silver  Min.,etc,  Co.,  41  Fed.  Rep.  249. 

organization,  that  it  had  no  office,  offi-  8.  Sayward  v.  Houghton,  82Cal.  628; 

cer,  or  agent  there,  and  could  not  be  St.  Louis  R.  Co.  v.  Wilson,  114  U.  S. 

served  there,  and  that  the  only  place  in  60;  Williamson  v.  Krohn,  66  Fed.  Rep. 

which  it  could  be  served  was  within  655;  Gould  v.  Head,  41  Fed.  Rep.  240. 

the  state  in  which  action  was  brought;  BUI   for    Specific   Performance.  —  The 

the  petition  sought,  among  other  things,  corporation   is  not  a  proper  party  to  a 

to  secure  to  the  plaintiff,  by  way  of  bill  to  enforce  an  agreement  respecting 

mandatory  injunction,  the  franchise  of  stock  unless  it  is  a  party  to  the  agree- 

exercising  his  rights  as  a  stockholder  raent.     Joslin  v.   Stokes,  38  N.  J.  Eq. 

in  the  defendant  corporation.     It  was  31;  Fletcher  v.  Newark  Telephone  Co., 

accordingly  held   proper  to  make  the  55  N.  J.  Eq.  47;  Sum  merlin  v.  Fronter- 

execution  debtor  a  party  defendant  to  iza  Silver  Min.,  etc.,  Co.,  41  Fed.  Rep. 

the  bill.     Smith  v.  Pilot  Min.  Co.,  47  249. 

Mo.  A  pp.  409.  Where  the  plaintiff  had  brought  suit 
1.  Mechanics  Bank  v.  Seton,  1  Pet.  to  compel  the  transfer  of  stock,  against 
(U.  SO299;  Blaisdell  v.  Bohr,  68  Ga.  56.  a  person  who  had  contracted  to  trans- 
Failure  to  Join  Transferee.  —  In  an  fer  the  same  to  him,  and  against  the 
action  to  declare  fraudulent  and  void  corporation  whose  stock  it  was,  and 
an  assignment  and  transfer  of  the  stock  the  former  defendant  moved  for  a 
of  the  defendant  corporal  ion,  made  by  change  of  place  of  trial  from  the 
a  stockholder  who  was  a  party  defend-  county  in  which  suit  was  brought  to 
ant,  to  his  transferee,  another  defend-  the  one  in  which  he  resided,  it  was  held 
ant,  and  to  require  the  corporation  to  that  the  corporation,  which  did  not  ap- 
issue  and  deliver  to  the  plaintiff  its  pear  to  have  ever  manifested  any  in- 
certificates  for  a  like  amount  of  stock,  terest  in  the  case,  its  attitude  being 
a  judgment  lhat  the  corporation  should  one  of  absolute  indifference,  was  not  a 
issue  a  certificate  in  accordance  with  necessary  party  to  the  action,  and  that 
the  complaint  will  be  vacated  on  motion  therefore  the  motion  for  change  of 
of  the  defendant  corporation  where  it  place  of  trial  might  be  allowed.  Say- 
appears  that  the  transferee  defendant  ward  v.  Houghton,  82  Cal.  628. 
is  not  properly  in  court.  Hyatt  v.  3.  Kendig  v.  Dean,  97  U.  S.  423,  in 
Swivel,  52  N.  Y.  Super.  Ct.  1.  which  case  the  defendant,  while  in 
In  a  Suit  for  Speciflo  Performance  possession  of  the  books  and  in  control 
against  a  corporation  to  enforce  an  of  the  offices  of  the  corporation,  had 
agreement  by  the  directors  of  the  com-  caused  a  transfer  to  be  made  to  him  on 
pany  for  the  allotment  of  stock  to  the  its  books,  of  the  shares  of  its  stock 
complainants,  parties  who  manipulated  owned  by  the  complainant,  and  the  re- 
the  company  to  the  injury  of  the  com-  lief  asked  was  the  restoration  of  the 
plainants,  and  who  received  and  hold  stock  on  those  books  to  the  name  of  the 
the  stock  in  controversy,  should  be  complainant, and  the  future  recognition 
made  parties  to  the  suit,  or  good  rea-  by  the  company  of  its  right  in  the 
son  be  given  for  not  making  them  stock;  and  the  corporation  was  held  a 
parties.      Summerlin     v.     Fronteriza  necessary  party  to  the  suit. 
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the  shares,  neither  it  nor  the  directors  need  be  made  parties,1 
although  they  may  be  proper  parties  in  order  that  a  complete 
determination  and  settlement  of  the  questions  involved  may  be 
had,  and  that  the  plaintiffs  may  receive  the  full  benefit  and 
enjoyment  of  the  property  which  the  final  judgment  may  award 
them,  relieved  from  any  obstacle  which  they  might  interpose 
thereto.2 

Where  Apparent  Owner  Is  Beyond  Jurisdiction.  —  Where  a  person  in 
whose  name  the  stock  stands  is  beyond  the  jurisdiction  of  the 
court,  and  the  court  has  no  power  to  render  a  personal  decree 
requiring  him  to  transfer  the  stock,  the  only  relief  obtainable  is 
a  decree  against  the  corporation  to  compel  it  to  transfer  the 
stock  on  its  books,  and  for  such  relief  the  corporation  is  an 
indispensable  party.8 

b.  Multifariousness   and    Misjoinder.  —  It    is    utterly 

impracticable  to  lay  down  any  general  rule  by  which  it  may  be 
determined  with  certainty  whether  a  bill  or  complaint  in  equi- 
table proceedings  respecting  the  ownership  of  stock  and  the 
issuance  of  new  stock  is  vicious,  either  by  reason  of  an  improper 
joining  of  distinct  and  disconnected  matters,  or  by  reason  of 

1.  Behlow  v.  Fischer,   102  Cal.  208;  possess,  either  personally  or  officially, 

King  v.  Barnes,  109  N.  Y.  267.  or    without     incurring    any    liability 

Corporation  Proper  but  Not  Hecessary  whatever  for  so  doing,  they  will  not  by 
Party. —  In  Williamson  v.  Krohn,  66  appearing  become  entitled  to  costs  in 
Fed  Rep.  655,  it  was  held  that  while  the  action  as  against  the  plaintiffs;  the 
in  such  a  suit  the  corporation  was  a  only  effect  of  their  appearance  will  be 
proper  party  in  order  completely  to  to  subject  them  to  costs  in  the  disc  re- 
realize  all  the  objects  of  the  bill  by  se-  tion  of  the  court  if  it  should  determine 
curing  a  transfer  of  the  stock  upon  its  that  they  defend  unnecessarily.  King 
books,  it  was  not  a  necessary  party,  v.  Barnes,  109  N.  Y.  267. 
The  court  said:  M  It  is  not  a  case  of  8.  King  v.  Barnes,  109  N.  Y.  267. 
dealing  with  the  unissued  stock  of  the  See  also  Johnson  v.  Kirby,  65  Cal.  482, 
corporation.  The  stock  to  which  the  holding  that  where  it  is  sought  to  corn- 
controversy  relates  was  at  the  time  of  pel  the  corporation  to  enter  the  com- 
the  transaction  involved  not  the  prop-  plainant  on  its  books  as  owner  of 
erty  of  the  corporation,  but  of  the  stock-  certain  shares,  and  to  issue  to  him  a 
holders  to  whom  it  had  been  issued."  certificate  therefor,  the  corporation  is 
It  was  said  by  Swan,  J.,  dissenting,  properly  made  a  defendant  with  the 
that "  the  corporation  in  whose  stock  persons  in  whose  names  the  stock 
the  complainant  claims  an  interest  is  stands. 

a  necessary  party  to  this  suit,  as  upon  Where  an  Action  Is  Brought  Directly 

it  the  decree  must  operate.     It  is  not  Against  the  Corporation  to  compel  the 

enough  that  the  complainant's  right  to  delivery  to  the  plaintiff  of  shares  of  the 

the  stock  in  controversy  is  established  stock  of  the  corporation,  the  directors 

against  the  individual  defendant,  but  of  the  corporation,  though  not  indis- 

the  duty  of  the  corporation  to  transfer  pensable,  are  proper  parties  defendant, 

the  stock  should  also  be  adjudged,  and  Wells  v.  Green  Bay,  etc..  Canal  Co.,  90 

this  cannot  be  done  without  its  pres-  Wis.  442. 

ence."  3.  Crump  v.  Thurber,  115  U.  S.  56, 

Effect  of  Appearance.  —  Where  a  cor-  in  which  cnse  the  suit  was  brought  in 

poration  and  its  directors  are  proper  a  state  court,  against  the  corporation 

but  not  indispensable  parties,  who  may  within  the  same  state  and  a  stockholder 

safely   refrain    from   entering   an   ap-  therein  who  was  a  nonresident  beyond 

pearance     without    jeopardizing    any  reach  of  process,  and  the  nonresident 

right  or  interest  which   they  own  or  stockholder  was  proceeded  against  by 
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joining,  either  as  complainants  or  defendants,  parties  who  are 
without  a  common  interest  in  the  subject  of  the  litigation  and 
have  no  connection  with  each  other;    the  question   must    be 
determined  by  the  circumstances  of  each  particular  case.4 
c.  Averments  of  Bill  or  Complaint  —  (i)  In  General.  — 

The  bill  or  complaint  must  aver  every  fact  that  is  material  to 
the  case  of  the  complainant ;  otherwise  there  is  a  presumption 
that  it  does  not  exist.2 

(2)  Power  to  Issue  Stock.  —  Where  the  relief  asked  is  the  issu- 
ance of  stock  to  the  complainant,  the  bill  or  complaint  should 
show  that  it  is  in  the  power  of  the  corporation  to  issue  the  stock.8 

publication  of  notice,  as  being  one  who  wrong  done  by  the  governing  body  of 

asserted  a  claim  to  the  stock  in  con-  the  corporation  and  common  to  all  the 

troversy.  stockholders.     If  there  are  other  stock- 

1.  See  article  Multifariousness  and  holders  in  like  condition  as  the  com- 

Misjoindkr,  vol.  14,  p.  194.  plainant,    their     rights    and    his    are 

It  Has  Been  Held  Hot  Indispensable  several; " they  may  bring  theii  separate 

that  all  the  parties  in  a  suit  to  compel  suits,  or  they  may  submit  to  the  wrong, 

the  replacement  of  stock  stolen  should  at  their  several  pleasure."     Dousman 

have  an  interest  in  all  the  matter  con-  v.  Wisconsin,  etc.,  Min.,  etc.,  Co.,  40 

tained  in  the  suit,  but  sufficient  if  each  Wis.  418. 

of  them  had  an  interest  in  some  matter  8.  Jones  v.  Latham,  70  Ala..  164. 
in  the  suit  which  was  common  to  all,  Bequisite  Allegations. —  In  an  action 
and  that  they  were  connected  with  the  to  compel  the  issuance  and  delivery  of 
others.  Blaisdell  f.  Bohr,  68  Ga.  56.  ten  shares  of  capital  stock  to  the  plain- 
Litigation  Involving  Many  Interests, —  tiff  by  the  defendant  corporation,  and 
Where  the  stock  of  various  companies  for  interest  upon  the  same,  the  corn- 
was  sold  at  different  times  to  several  plaint  did  not  aver  any  act  for  which  a 
purchasers,  and  a  claimant  of  the  stock  cause  of  action  arose  for  the  payment 
sold  sought  to  litigate  these  several  of  interest,  nor  that  the  shares  of  stock 
interests  in  one  and  the  same  suit,  the  were  of  any  value,  nor  that  there  was 
multifariousness  was  held  to  be  two-  a  duty  on  the  part  of  the  corporation  to 
fold;  first  as  to  the  several  companies,  pay  interest,  nor  any  fact  from  which 
and  second  as  to  the  different  pur-  such  duly  could  be  inferred;  and  it 
chasers  of  the  stock.  Ferguson  v.  was  held  insufficient  to  sustain  an 
Paschall,  11  Mo.  267.  action  to  recover  the  value  of  the  stock 
Misjoinder  of  Complainants.  —  Where  with  interest,  or  an  action  to  compel 
the  complainants  sued  for  the  specific  the  issuance  and  delivery  of  the  shares 
performance  of  an  agreement  respect-  of  stock.  Burrall  v.  Bushwick  R.  Co., 
ing  the  issuance  to  them  of  stock  in  a  75  N.  Y.  211. 

company,  it  was  held  that  the  right  of        Fraudulent   Cancellation  ol  Certificate, 

each  complainant  to  sue  was  his  indi-  — Where  a  bill  sought  to  recover  acer- 

vidual  right  for  the  enforcement  of  a  tificate  of  stock  which  was  charged  to 

separate   contract,    and   that    though,  have    been    fraudulently   surrendered 

under  Rev.  Stat.   U.   S.,  §  921.   such  for  cancellation,  and  canceled,  and  a 

suits  might  be  consolidated,  conform-  new  certificate  issued   therefor  which 

ably  to  the  usage  of  the  court,  for  the  was  outstanding,    a   prayer  that  the 

purpose  of  avoiding  unnecessary  costs  cancellation   be  declared   illegal,    and 

and  delay,   such  an    action  would   be  that  the  canceled  certificate  be  restored 

warranted  only  on  the  motion  of  the  and  the  substituted  certificate  declared 

defendant.     Summerlin  v.    Fronteriia  null   and  void,   was  held  sufficient  to 

Silver  Min.,  etc.,  Co.,  41  Fed.  Rep.  24.9.  state  a  case  within  the  jurisdiction  of  a 

A  proceeding  to  compel  the  issue  of  court  of  equity.     Ryan   v.    Seaboard, 

new  stock  to  a  particular  stockholder  etc.,  R.  Co.,  89  Fed.  Rep.  397. 
must  be  brought  by  the  aggrieved  stock-        3.  Joslin  v.  Stokes,  38  N.  J.  Eq.  31. 
holder  in  his  own  name,  and  he  cannot        Specific     Performance     Impossible.  — 

represent    other  stockholders,   as   the  Where  the   bill  on  its  face  appeared  to 

case  is  entirely  distinguishable  from  a  be    for  a  specific    performance  of    a 
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(3)  Notice  of  Ownership.  —  Wher£  statutes  provide  that  when 
the  transfer  of  stock  must  be  made  on  the  books  of  a  corporation 
no  transfer  of  stock  shall  be  Valid  as  agaihst  bona  fide  creditors 
or  subsequent  purchasers,  without  notice,  except  from  the  time 
that  such  transfer  shall  have  been  registered  or  made  upon  the 
books  of  the  corporation,  there  should  be  an  averment  that  the 
corporation  had  notice  as  to  the  ownership  of  the  stock  in 
dispute.1 

(4)  Demand.  —  It  seems  to  have  been  held  in  some  cases  that 
there  need  be  no  demand  upon  the  corporation  for  a  transfer  of 
the  stock  before  commencing  a  suit  to  compel  a  transfer  of 
shares.2 

(5)  Inadequacy  of  Remedy  at  Law.  —  In  an  equitable  action  to 
compel  the  transfer  of  stock  it  must  be  shown  that  no  complete 
and  satisfactory  remedy  would  be  furnished  in  an  action  at  law 
by  recovery  Of  damages  for  a  refusal  to  transfer ; s  as,  that  the 

contract  for  the  delivery  of  stock,  yet  dered,  when  execution  was  issued*  or 
showed  that  the  defendant  company  when  it  was  received  by  the  officer, 
had  already  issued  the  stock  and  had  Jones  v.  Latham,  70  Ala.  164. 
no  stock  to  issue,  and,  in  short,  that  Safflsient  Allegation  of  Ownership*  — 
there  could  be  no  specific  performance,  Where  a  complaint  praying  that  a  de- 
it  was  considered  that  the  complain-  fendant  corporation  be  decreed  to  issue 
ants'  whole  cause  of  action  was  that  a  and  deliver  to  the  complainant  certain 
contract  to  give  them  shares  was  vio-  shares  of  stock,  alleged  enough  to  show 
lated,  and  that  they  had  been  damaged  that  the  corporation  after  its  organ  iza- 
thereby,  and  their  right  10  recover,  if  tion  recognized  the  plaintiff  as  the 
they  could  recover  at  all,  seemed  to  be  owner  of  the  shares  of  capital  stock  of 
limited  to  a  money  decree,  making  a  said  corporation  claimed  by  him,  this 
case  where  a  complete  remedy  at  law  was  held  sufficient  to  warrant  the  en- 
could  be  had,  for  the  damages  could  forcement  of  delivery  of  the  certificates 
be  as  well  ascertained  at  law  as  in  of  such  stock,  because  the  corporation 
equityi  Summerlint/.  Fronteriza  Silver  held  such  shares  as  a  trustee  of  the 
Min.,  etc.,  Co.,  41  Fed.  Rep.  249.  plaintiff.     Tanner  v.  Gregory,  71  Wis. 

1.  Jones  v*  Latham,  70  Ala.  164.  490. 

Insufficient  Averment  of  Hotioe*  —  In  a  8.  Barrows  v.  National  Rubber  Cd., 

case  where  the  complainant  in  a  suit  12  R.  I:  173. 

to  compel  a  transfer  of  certificates  of  Mere  Matter  of  Costs.  —  In  Barrows  v. 
stock  claimed  as  assignee  of  a  third  National  Rubber  Co.,  12  R.  I.  173,  the 
party*  the  complaint  alleged  the  assign-  fact  that  suit  to  compel  a  transfer  of 
roent,  that  application  was  made  for  a  shares  was  commenced  before  demand- 
transfer  and  the  issuance  of  new  cer-  ing  of  the  defendant  coi juration  a 
tificates,  that  the  application  was  re-  transfer  of  the  stock  was  held  not  to  be 
fused  on  the  ground  that  other  parties  ground  for  dismissing  the  bill,  although 
claimed  the  same  stock  as  purchasers  if  the  defendant  had  submitted  to  a 
at  a  sale  under  execution  against  the  decree  it  would  have  been  a  matter  to 
complainant's  assignor,  that  public  be  considered  in  the  costs, 
notice  of  the  complainant's  ownership  8.  Cushman  v.  Thayer  Mfg.  Jewelry 
was  given  at  the  execution  sale,  and  Co.,  76  N.  Y.  365;  Summerlin  v. 
that  the  purchasers  well  knew  that  Fronteriza  Silver  Min.,  etc.,  Co.,  41 
the  assignor  "  had  not  owned  a  single  Fed.  Rep.  249;  Josltn  v.  Stokes,  38  N. 
share    of    the    stock    now    and    then  J.  Eq.  31. 

claimed  by  your  orator,  for  more  than  BenialdfSpeoifloPerfermanee.  —  Where" 

two  years,"  it  was  held  insufficient  to  the  rights  of  a  party  complainant  under 

charge  that  the  purchasers  had  knowl-  a  contract  for  the  issuance  to  him  of 

edge  of  the  ownership  of  the  stock  be-  certain  stock  will  be  satisfied  by  an  ac- 

fore  a  levy  was  made,  the  bill  failing  count  of  the  value  of  the  stock  and  a 

ttf  *ver  when  the  judgment  was  ren-  payment  to  him  of  the  sum  found  due 
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against  the  holders  of  the  certificates  improperly  issued.1 

(3)  Corporation  and  Directors.  —  In  suits  between  parties  con- 
tending for  the  ownership  of  issued  stock  of  a  corporation,  it 
seems  that  the  corporation  is  not  always  a  necessary  and  indis- 
pensable party,  though  it  may  be  a  proper  party,  and  the  question 
whether  or  not  the  joinder  of  the  corporation  is  indispensable 
must  be  determined  by  the  particular  status  of  each  case.2 

When  Corporation  a  Necessary  Party.  —  When  the  interests  of  the  cor- 
poration, and  the  relief  sought,  are  so  bound  up  with  those  of 
the  plaintiff  and  the  defendant  that  no  decree  can  be  rendered 
which  can  be  enforced  in  the  absence  of  the  corporation,  it  is  a 
necessary  and  indispensable  party.8 

Where  the  Corporation  Hai  Ho  Interest  in  the  individual  ownership  of 

ness  was  transacted  in  the  state  of  its  Silver  Min.,etc,  Co.,  41  Fed.  Rep.  249. 

organization,  that  it  had  no  office,  offi-  2.  Sayward  v.  Houghton,  82CaI.  628; 

cer,  or  agent  there,  and  could  not  be  St.  Louis  R.  Co.  v.  Wilson,  114  U.  S. 

served  there,  and  that  the  only  place  in  60;  Williamson  v.  Krohn,  66  Fed.  Rep. 

which   it  could  be  served  was  within  655;  Gould  v.  Head,  41  Fed.  Rep.  240. 

the  state  in  which  action  was  brought;  BUI   for    Specific    Performance.  —  The 

the  petition  sought,  among  other  things,  corporation  is  not  a  proper  party  to  a 

to  secure  to  the  plaintiff,  by  way  of  bill  to  enforce  an  agreement  respecting 

mandatory  injunction,  the  franchise  of  stock  unless  it  is  a  party  to  the  agree- 

exercising  his  rights  as  a  stockholder  ment.     Joslin  v.   Stokes,  38  N.  J.  Eq. 

in  the  defendant  corporation.     It  was  31;  Fletcher  v.  Newark  Telephone  Co., 

accordingly  held   proper  to  make  the  55  N.  J.  Eq.  47;  Summerlin  v.  Fronter- 

execution  debtor  a  party  defendant  to  iza  Silver  Min.,  etc.,  Co.,  41  Fed.  Rep. 

the  bill.     Smith  v.  Pilot  Min.  Co.,  47  249. 

Mo.  A  pp.  409.  Where  the  plaintiff  had  brought  suit 
1.  Mechanics  Bank  v.  Seton,  1  Pet.  to  compel  the  transfer  of  stock,  against 
(U.  S.)2Q9;  Blaisdell  v.  Bohr,  68  Ga.  56.  a  person  who  had  contracted  to  trans- 
Failure  to  Join  Transferee.  —  In  an  fer  the  same  to  him,  and  against  the 
action  to  declare  fraudulent  and  void  corporation  whose  stock  it  was,  and 
an  assignment  and  transfer  of  the  stock  the  former  defendant  moved  for  a 
of  the  defendant  corpoiation,  made  by  change  of  place  of  trial  from  the 
a  stockholder  who  was  a  party  defend-  county  in  which  suit  was  brought  to 
ant,  to  his  transferee,  another  defend-  the  one  in  which  he  resided,  it  was  held 
ant,  and  to  require  the  corporation  to  that  the  corporation,  which  did  not  ap- 
issue  and  deliver  to  the  plaintiff  its  pear  to  have  ever  manifested  any  in- 
certificates  for  a  like  amount  of  stock,  terest  in  the  case,  its  attitude  being 
a  judgment  that  the  corporation  should  one  of  absolute  indifference,  was  not  a 
issue  a  certificate  in  accordance  with  necessary  party  to  the  action,  and  that 
the  complaint  will  be  vacated  on  motion  therefore  the  motion  for  change  of 
of  the  defendant  corporation  where  it  place  of  trial  might  be  allowed.  Say- 
appears  that  the  transferee  defendant  ward  v.  Houghton,  82  Cal.  628. 
is  not  properly  in  court.  Hyatt  v.  3.  Kendig  v.  Dean,  97  U.  S.  423,  in 
Swivel,  52  N.  Y.  Super.  Ct.  1.  which  case  the  defendant,  while  in 
In  a  Suit  for  Specific  Performance  possession  of  the  books  and  in  control 
against  a  corporation  to  enforce  an  of  the  offices  of  the  corporation,  had 
agreement  by  the  directors  of  the  com-  caused  a  transfer  to  be  made  to  him  on 
pany  for  the  allotment  of  stock  to  the  its  books,  of  the  shares  of  its  stock 
complainants,  parties  who  manipulated  owned  by  the  complainant,  and  the  re- 
the  company  to  the  injury  of  the  com-  lief  asked  was  the  restoration  of  the 
plainants,  and  who  received  and  hold  stock  on  those  books  to  the  name  of  the 
the  stock  in  controversy,  should  be  complainant, and  the  future  recognition 
made  parties  to  the  suit,  or  good  rea-  by  the  company  of  its  right  in  the 
son  be  given  for  not  making  them  stock;  and  the  corporation  was  held  a 
parties.      Summerlip     v.     Fronteriza  necessary  party  to  the  suit. 
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the  shares,  neither  it  nor  the  directors  need  be  made  parties,1 
although  they  may  be  proper  parties  in  order  that  a  complete 
determination  and  settlement  of  the  questions  involved  may  be 
had,  and  that  the  plaintiffs  may  receive  the  full  benefit  and 
enjoyment  of  the  property  which  the  final  judgment  may  award 
them,  relieved  from  any  obstacle  which  they  might  interpose 
thereto.2 

Where  Apparent  Owner  Is  Beyond  Jurisdiction.  —  Where  a  person  in 
whose  name  the  stock  stands  is  beyond  the  jurisdiction  of  the 
court,  and  the  court  has  no  power  to  render  a  personal  decree 
requiring  him  to  transfer  the  stock,  the  only  relief  obtainable  is 
a  decree  against  the  corporation  to  compel  it  to  transfer  the 
stock  on  its  books,  and  for  such  relief  the  corporation  is  an 
indispensable  party.8 

b.  Multifariousness   and    Misjoinder.  —  It    is   utterly 

impracticable  to  lay  down  any  general  rule  by  which  it  may  be 
determined  with  certainty  whether  a  bill  or  complaint  in  equi- 
table proceedings  respecting  the  ownership  of  stock  and  the 
issuance  of  new  stock  is  vicious,  either  by  reason  of  an  improper 
joining  of  distinct  and  disconnected  matters,  or  by  reason  of 

1.  Behlow  v.  Fischer,   102  Cal.  208;  possess,  either  personally  or  officially, 

King  v.  Barnes,  109  N.  Y.  267.  or    without     incurring    any    liability 

Corporation  Proper  bnt  Not  Necessary  whatever  for  so  doing,  they  will  not  by 
Party.  —  In  Williamson  v.  Krohn,  66  appearing  become  entitled  to  costs  in 
Fed  Rep.  655,  it  was  held  that  while  the  action  as  against  the  plaintiffs;  the 
in  such  a  suit  the  corporation  was  a  only  effect  of  their  appearance  will  be 
proper  party  in  order  completely  to  to  subject  them  to  costs  in  the  discre- 
iealize  ail  the  objects  of  the  bill  by  se-  tion  of  the  court  if  it  should  determine 
curing  a  transfer  of  the  stock  upon  its  that  they  defend  unnecessarily.  King 
books,  it  was  not  a  necessary  party,  v.  Barnes,  109  N.  Y.  267. 
The  court  said:  "  It  is  not  a  case  of  2.  King  v.  Barnes,  109  N.  Y.  267. 
dealing  with  the  unissued  stock  of  the  See  also  Johnson  v.  Kirby,  65  Cal.  482, 
corporation.  The  stock  to  which  the  holding  that  where  it  is  sought  to  corn- 
controversy  relates  was  at  the  time  of  pel  the  corporation  to  enter  the  com- 
the  transaction  involved  not  the  prop-  plainant  on  its  books  as  owner  of 
erty  of  the  corporation,  but  of  the  stock-  certain  shares,  and  to  issue  to  him  a 
holders  to  whom  it  had  been  issued."  certificate  therefor,  the  corporation  is 
It  was  said  by  Swan,  J.,  dissenting,  properly  made  a  defendant  with  the 
that "  the  corporation  in  whose  stock  persons  in  whose  names  the  stock 
the  complainant  claims  an  interest  is  stands. 

a  necessary  party  to  this  suit,  as  upon  Where  an  Aotion  Is  Brought  Directly 

it  the  decree  must  operate.     It  is  not  Against  the  Corporation  to  compel  the 

enough  that  the  complainant's  right  to  delivery  to  the  plaintiff  of  shares  of  the 

the  stock  in  controversy  is  established  stock  of  the  corporation,  the  directors 

against  the  individual  defendant,  but  of  the  corporation,  though  not  indis- 

the  duty  of  the  corporation  to  transfer  pensable,  are  proper  parties  defendant, 

the  stock  should  also  be  adjudged,  and  Wells  v.  Green  Bay,  etc.,  Canal  Co.,  90 

this  cannot  be  done  without  its  pres-  Wis.  442. 

ence."  3.  Crump  v.  Thurber,  115  U.  S.  56, 

Effect  of  Appearance.  —  Where  a  cor-  in  which  case  the  suit  was  brought  in 

poration   and   its  directors  are  proper  a  state  court,  against  the  corporation 

but  not  indispensable  parties,  who  may  within  the  same  state  and  a  stockholder 

safely  refrain    from   entering   an   ap-  therein  who  was  a  nonresident  beyond 

pearance     without    jeopardizing    any  reach  of  process,  and  the  nonresident 

right  or  interest  which   they  own  or  stockholder  was  proceeded  against  by 

821  Volume  XX. 


Transfer  of  Stock  STOCK  AND  STOCKHOLDERS,  and  Certificate. 

joining,  either  as  complainants  or  defendants,  parties  who  are 
without  a  common  interest  in  the  subject  of  the  litigation  and 
have  no  connection  with  each  other;  the  question  must  be 
determined  by  the  circumstances  of  each  particular  case.4 

c  Averments  of  Bill  or  Complaint  —  (1)  In  General  — 

The  bill  or  complaint  must  aver  every  fact  that  is  material  to 
the  case  of  the  complainant ;  otherwise  there  is  a  presumption 
that  it  does  not  exist.2 

(2)  Power  to  Issue  Stock.  —  Where  the  relief  asked  is  the  issu- 
ance of  stock  to  the  complainant,  the  bill  or  complaint  should 
show  that  it  is  in  the  power  of  the  corporation  to  issue  the  stock.3 

publication  of  notice,  as  being  one  who  wrong  done  by  the  governing  body  of 

asserted  a  claim  to  the  stock  in  con-  the  corporation  and  common  10  all  the 

troversy.  stockholders.     If  there  are  other  stock- 

1.  See  article  Multifariousness  and  holders  in  like  condition  as  the  com- 

Misjoinder,  vol.  14,  p.  104.  plainant,    their     rights    and    his    are 

It  Has  Been  Held  Hot  Indispensable  several;  "they  may  bring  theii  separate 

that  all  the  parties  in  a  suit  to  compel  suits,  or  they  may  submit  to  the  wrong, 

the  replacement  of  stock  stolen  should  at  their  several  pleasure."     Dousman 

have  an  interest  in  all  the  matter  con-  v.  Wisconsin,  etc.,  Min.t  etc.,  Co.,  40 

tained  in  the  suit,  but  sufficient  if  each  Wis.  418. 

of  them  had  an  interest  in  some  matter  2.  Jones  v.  Latham,  70  Ala..  164. 
in  the  suit  which  was  common  to  all,  Beqnisite  Allegations. —  In  an  action 
gnd  that  they  were  connected  with  the  to  compel  the  issuance  and  delivery  of 
others.  Blaisdell  v.  Bohr,  68  Ga.  56.  ten  shares  of  capital  stock  to  the  plain- 
Litigation  Involving  Many  Interests. —  tiff  by  the  defendant  corporation,  and 
Where  the  stock  of  various  companies  for  interest  upon  the  same,  the  corn- 
was  sold  at  different  times  to  several  plaint  did  not  aver  any  act  for  which  a 
purchasers,  and  a  claimant  of  the  stock  cause  of  action  arose  for  the  payment 
sold  sought  to  litigate  these  several  of  interest,  nor  that  the  shares  of  stock 
interests  in  one  and  the  same  suit,  the  were  of  any  value,  nor  that  there  was 
multifariousness  was  held  to  be  two-  a  duty  on  the  part  of  the  corporation  to 
fold;  first  as  to  the  several  companies,  pay  interest,  nor  any  fact  from  which 
and  second  as  to  the  different  pur-  such  duly  could  be  inferred;  and  it 
chasers  of  the  stock.  Ferguson  v.  was  held  insufficient  to  sustain  an 
Paschall,  11  Mo.  367.  action  to  recover  the  value  of  the  stock 
Misjoinder  of  Complainants.  —  Where  with  interest,  or  an  action  to  compel 
the  complainants  sued  for  the  specific  the  issuance  and  delivery  of  the  shares 
performance  of  an  agreement  respect-  of  stock.  Burrall  v.  Bushwick  R.  Co., 
ing  the  issuance  to  them  of  stock  in  a  75  N.  Y.  211. 

company,  it  was  held  that  the  right  of  Fraudulent  Cancellation  of  Certificate, 

each  complainant  to  sue  was  his  indi-  — Where  a  bill  sought  to  recover  acer- 

vidual  right  for  the  enforcement  of  a  tificate  of  stock  which  was  charged  to 

separate   contract,    and   that    though,  have    been    fraudulently   surrendered 

under   Rev.  Stat.   U.   S.,  §  921.   such  for  cancellation,  and  canceled,  and  a 

suits  might  be  consolidated,  conform-  new  certificate  issued  therefor  which 

ably  to  the  usage  of  the  court,  for  the  was  outstanding,    a   prayer   that  the 

purpose  of  avoiding  unnecessary  costs  cancellation  be  declared   illegal,   and 

and  delay,  such  an    action   would   be  that  the  canceled  certificate  be  restored 

warranted  only  on  the  motion  of  the  and  the  substituted  certificate  declared 

defendant.     Summerlin  v.    Fronterisa  null   and  void,   was  held  sufficient  to 

Silver  Min.f  etc.,  Co.,  41  Fed.  Rep.  249.  state  a  case  within  the  jurisdiction  of  a 

A  proceeding  to  compel  the  issue  of  court  of  equity.     Ryan   v.   Seaboard, 

new  stock  to  a  particular  stockholder  etc.,  R.  Co.,  89  Fed.  Rep.  397. 

must  be  brought  by  the  aggrieved  stock-  3.  Joslin  v.  Stokes,  38  N.  J.  Eq.  31. 

holder  in  his  own  name,  and  he  cannot  Specific     Performance     Impossible.  — 

represent    other   stockholders,   as   the  Where  the  bill  on  its  face  appeared  to 

case  is  entirely  distinguishable  from  a  be    for  a  specific    performance  of    a 
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(3)  Notice  0/  Ownership.  —  Where  statutes  provide  that  when 
the  transfer  of  stock  must  be  made  on  the  books  of  a  corporation 
no  transfer  of  stock  shall  be  Valid  as  against  bona  fide  creditors 
or  subsequent  purchasers,  without  notice,  except  front  the  time 
that  such  transfer  shall  have  been  registered  or  made  upon  the 
books  of  the  corporation,  there  should  be  an  averment  that  the 
corporation  had  notice  as  to  the  ownership  of  the  stock  in 
dispute.1 

(4)  Demand.  —  It  seems  to  have  been  held  in  some  cases  that 
there  need  be  no  demand  upon  the  corporation  for  a  transfer  of 
the  stock  before  commencing  a  suit  to  compel  a  transfer  of 
shares.9 

(5)  Inadequacy  of  Remedy  at  Law.  —  In  an  equitable  action  to 
compel  the  transfer  of  stock  it  must  be  shown  that  no  complete 
and  satisfactory  remedy  would  be  furnished  in  an  action  at  law 
by  recovery  Of  damages  for  a  refusal  to  transfer ;  *  as,  that  the 

contract  for  the  delivery  of  stock,  yet  dered,  when  execution  was  issued*  or 
showed  that  the  defendant  company  when  it  was  received  by  the  officer, 
had  already  issued  the  stock  and  had  Jones  v.  Latham,  70  Ala.  164. 
no  stock  to  issue,  and,  in  short,  that  Sftfatient  Allegation  Of  Owm«nhipt  — 
there  could  be  no  specific  performance.  Where  a  complaint  praying  that  a  de- 
it  was  considered  that  the  complain-  fendant  corporation  be  decreed  to  issue 
ants'  whole  cause  of  action  was  that  a  and  deliver  to  the  complainant  certain* 
contract  to  give  them  shares  was  vio-  shares  of  stock,  alleged  enough  to  show 
lated,  and  that  they  had  been  damaged  that  the  corporation  after  its  organ iza- 
thereby,  and  their  right  (o  recover,  if  tion  recognized  the  plaintiff  as  the 
they  could  recover  at  all,  seemed  to  be  owner  of  the  shares  of  capital  stock  of 
limited  to  a  money  decree,  making  a  said  corporation  claimed  by  him,  this 
case  where  a  complete  remedy  at  law  was  held  sufficient  to  warrant  the  en- 
could  be  had,  for  the  damages  could  forcement  of  delivery  of  the  certificates 
be  as  well  ascertained  at  law  as  in  of  such  stock,  because  the  corporation 
equity  1  Summerlin  v.  Fronteriza  Silver  held  such  shares  as  a  trustee  of  the 
Min.,  etc.,  Co.,  41  Fed.  Rep.  249.  plaintiff.     Tannery.  Gregory,  71  Wis. 

1.  Jones  v.  Latham,  70  Ala.  164.  400. 

Incuffiotont  Avarmsnt  of  Notice.  —  In  a  9.  Barrows  1.  National  Rubber  Cd., 

case  where  the  complainant  in  a  suit  12  R.  I.  173. 

to  compel  a  transfer  of  certificates  of  More  Hatter  of  Costa. —  In  Barrows  v. 
stock  claimed  as  assignee  of  a  third  National  Rubber  Co.,  12  R.  I.  173,  the 
party,  the  complaint  alleged  the  assign-  fact  that  suit  to  compel  a  transfer  of 
roent,  that  application  was  made  for  a  shares  was  commenced  before  demand- 
transfer  and  the  issuance  of  new  cer-  ing  of  the  defendant  coiporation  a 
tificates,  that  the  application  was  re-  transfer  of  the  stock  was  held  not  to  be 
fused  on  the  ground  that  other  parties  ground  for  dismissing  the  bill,  although 
claimed  the  same  stock  as  purchasers  if  the  defendant  had  submitted  to  a 
at  a  sale  under  execution  against  the  decree  it  would  have  been  a  matter  to 
complainant's  assignor,  that  public  be  considered  in  the  costs, 
notice  of  the  complainant's  ownership  8.  Cushman  v.  Thayer  Mfg.  Jewelry 
was  given  at  the  execution  sale,  and  Co.,  76  N.  Y.  365;  Summerlin  v. 
that  the  purchasers  well  knew  that  Fronteriza  Silver  Min.,  etc.,  Co.,  41 
the  assignor  "  had  not  owned  a  single  Fed.  Rep.  249;  Joslin  v.  Stokes,  38  N. 
share    of    the    stock    now    and    then  J.  Eq.  31. 

claimed  by  your  orator,  for  more  than  Denial  of  SpeoifloPerfermanee.  —  Where1 

two  years,"  it  was  held  insufficient  to  the  rights  of  a  party  complainant  under 

charge  that  the  purchasers  bad  knowl-  a  contract  for  the  issuance  to  him  of 

edge  of  the  ownership  of  the  stock  be-  certain  stock  will  be  satisfied  by  an  ac- 

fore  a  levy  was  made,  the  bill  failing  count  of  the  value  of  the  stock  and  A 

U*  aver  when  the  judgment  was  ren-  payment  to  him  of  the  sum  found  due 

823  Volume  XX. 


transfer  of  Stock  STOCK  AND  STOCKHOLDERS,  and  Certificate*. 

stock  possesses,  as  regards  the  complainant,  a  special  and  pecu- 
liar value,  and  one  very  far  beyond  any  price  ascribed  to  it  in 
the  market,  and  that  its  loss  would  entail  a  damage  to  him  which 
no  authorized  measure  at  the  common  law  would  give  or  satisfy.1 

(6)  Prayer  of  Bill.  —  Where  stock  has  been  illegally  transferred 
by  the  officers  of  a  corporation,  the  bill  may  pray  that  the  cor- 
poration be  decreed  to  issue  to  the  true  owners  proper  certifi- 
cates for  such  stock,  and  also  to  pay  to  them  the  dividends 
received  on  the  shares  since  such  unauthorized  transfer,  and  in 
the  alternative  to  have  a  judgment  for  the  value  of  the  shares 
and  the  dividends.* 

d.  Plea  or  Answer.  —  The  plea  or  answer  in  an  action 
brought  to  compel  a  transfer  on  the  books  of  a  corporation  must, 
as  in  other  actions,  be  relevant  to  the  controversy  which  the 
action  has  been  brought  to  settle.3 

Answer  Setting  Up  Justification.  —  Where  the  defendant  undertakes 
to  defeat  the  plaintiff  in  his  assertion  of  an  equitable  right  to  a 
certificate  of  stock,  by  pleading  the  authority  exercised  by  an 
officer,  that  authority  must  be  particularly  set  forth,  that  the 
court  may  judge  whether  it  was  exercised  in  the  way  prescribed 
bv  law.4 

thereby,  and  there  is  no  obstacle  to  the  manage  the  company,  and  that  the  in- 

re co very  of  such  an  amount  at  law,  a  terference  of  a  California  receiver  as 

suit  for  specific  performance  cannot  be  a  stockholder  of  record  of  a  majority 

maintained.     Joslin  v.  Stokes,  38  N.  J.  of  the  slock  would  be  an  interference 

Eq.  31.  with  and  an  inconvenience  to  New  York 

Where  the  bill  is  one  for  specific  per-  citizens,  it  was  held  that  these  aver- 

formance  of  a  contract  to  transfer  stock,  ments  were  very  clearly  irrelevant,  as 

it  should  show  such  facts  in  connection  they  afforded  no  legal  reason  why  the 

with   the  contract  as   would  create  a  stock  should  not  be  transferred  or  the 

trust,  and  so  come  within  the  special  plaintiff  permitted  to  maintain  the  ac- 

province  of  a  court  of  equity.     Cowles  tion,   not  contained  within  the  other 

v.  Whitman,  10  Conn.  121.  portion  of  the  answer,  and  they  were 

1.  Treasurer  v.  Commercial  Coal  ordered  to  be  stricken  out.  Weller  v. 
Min.  Co.,  23  Cal.  300;  Walker  v.  Page  Tobacco  Co.,  (Supm.  Ct.  Gen.  T.) 
Detroit  Transit  R.  Co.,  47  Mich.  338.  4  N.  Y.  St.  Rep.  652. 

2.  O'Meara  v.  North  American  Min.  4.  Wyoming  Fair  Assoc,  v.  Talbott, 
Co.,  2  Nev.  112;  Pollock  v.  National  3  Wyo.  244,  wherein  the  transferee  of 
Bank,  7  N.  Y.  274;  Dousman  v.  Wis-  a  certificate  of  stock  sued  the  corpora- 
consin,  etc.,  Min.,  etc.,  Co.,  40  Wis.  tion  to  compel  it  to  transfer  certain 
418;  Western  Union  Tel.  Co.  v.  Daven-  stock  on  its  books,  and  the  bill  alleged 
port,  97  U.  S.  369;  Pratt  v.  Taunton  that  the  corporation  had  issued  to  his 
Copper  Mfg.  Co.,  123  Mass.  no;  Pratt  assignor  a  certificate  of  shares  of  stock, 
v.  Boston,  etc.,  R.  Co.,  126  Mass.  443.  which  certificate  was  by  its  terms  trans- 

3.  Weller  v.  Page  Tobacco  Co.,  ferable  on  the  books  of  the  corporation 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  on  the  return  of  the  certificate  properly 
652.  indorsed,  and  that  afterwards  the  cer- 

Irreleyant  Hatter  Stricken  Oat. — Where  tificate  had  been  transferred  to  him, 
an  action  was  brought  to  obtai  n  a  judg-  and  that  he  subsequently  presented  the 
ment  requiring  a  transfer  on  the  books  certificate,  with  its  assignment  to  him 
of  the  defendant  corporation  of  certain  indorsed  thereon,  to  the  proper  officer 
shares  of  its  stock  claimed  to  be  owned  of  the  association,  and  demanded  to 
by  the  plaintiff,  and  the  answer  set  have  the  transfer  made  to  him  on  the 
forth  inter  alia  facts  shoving  the  books  of  the  company,  which  was  re- 
organization of  the  corporation,  and  fused.  The  answer  of  the  defendant 
that  certain  persons  should  control  and  was  that  judgment  had  been  obtained 
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e.  TRIAL  BY  JURY.  — The  right  to  a  trial  by  jury  does  not 
exist  as  a  matter  of  course.1 

f.  JUDGMENT.  — The  judgment  should  conform  to  the  prayer 
of  the  bill,9  but  where  it  directs  a  new  certificate  in  place  of  one 

against  the  assignee,  who  was  the  hus-  transfer  of  certain  shares  of  stock  to 
band  of  the  assignor,  she  holding  the  the  plaintiff,  and  if  the  said  stock  can- 
certificate  of  stock  as  a  trustee  for  her  not  be  transferred,  then  asking  a  decree 
husband,  and  that  execution  was  is-  for  compensation  in  damages  for  the 
sued  on  the  said  judgment,  which  was  failure  to  transfer  the  stock,  if  the  court 
levied  upon  the  said  shares  of  stock  as  finds  that  the  plaintiff  is  entitled  to  the 
the  properly  of  the  assignee;  and  thai  stock,  but  the  defendant  cannot  trans- 
prior  to  the  levy  no  demand  had  been  fer  it  because  it  has  none  to  transfer, 
made  by  the  plaintiff,  or  any  one  else,  the  decree  in  conformity  with  the 
upon  the  defendant  to  have  the  stock  alternative  prayer  should  be  for  such 
transferred  to  the  plaintiff  on  the  cor-  a  sum  as  would  buy  the  same  amount 
porale  books,  and  that  the  defendants  of  stock  at  the  time  the  decree  is  ren- 
had  no  notice  or  knowledge  of  the  de red,  for  the  money  goes  in  lieu  of  the 
plaintiff's  claim  in  interest  in  the  stock  stock.  O'Meara  v.  North  American 
until  after  the  levy  was  made.  It  was  Mia.  Co.,  2  Nev.  112. 
held  that,  inasmuch  as  the  levy  upon  Where  the  Action  Is  Brought  by  a 
the  interest  of  either  a  nominal  or  bene-  Pledger  to  recover  shares  of  stock 
ficial  owner  of  the  corporate  stock  must  pledged,  the  pledgee  may  be  required 
be  made,  under  Rev.  Stat.  Wyo.,§  2774,  to  convey  to  the  plaintiff  the  same 
in  a  special  way,  the  facts  which  con-  number  of  shares  of  stock  owned  oy 
stituted  the  levy  should  have  been  him  and  held  in  the  same  corporation, 
stated,  and  that  a  demurrer  to  the  where  it  appears  that  he  has  wrong- 
complaint  should  be  sustained.  fully  sold  the  stock  pledged.     Krouse 

Denial   of  Bequest   Before   Action.—  v.  Woodward,  no  Cal.  638. 

Where  the  answer  in  an  equitable  pro-  Judgment  Not  Following  Prayer  of  Com- 

ceeding  to  compel  the  transfer  of  certain  plaint.  —  Where  the  complaint  assumed 

stock  denies  plainly  and  directly  that  that  a  new  issue  of  fully  paid  stock  for 

the  plaintiff  or  any  one  in  his  behalf  half-paid  stock  had  been  actually  made, 

ever  presented  a  written  request  asking  and  therefore   prayed   for   the   corre- 

the  transfer  of  stock  as  alleged  in  the  sponding  issue  to  the  complainant,  it 

bill,   the  onus  of  proving  the  allega-  appeared  that  this  had  been  done  only 

tions  of  the  bill  is  cast  upon  the  plain-  to  "  a  small  amount,"  the  judgment, 

tiff.     Pithole  Creek  Petroleum  Co.  v.  instead  of  following  the  prayer  of  the 

Rittenhouse,  12  W.  Va.  313.  complaint,    restrained    the  defendant 

1.  Cushman  v.  Thayer  Mfg.  Jewelry  from   issuing  any  more  fully  paid   for 
Co.,  76  N.  Y.  365.  half-paid  stock  unless  it  issued  a  pro- 

2.  Pollock  v.  National  Bank,  7  N.  Y.  portionate  amount  to  the  complainant. 
274.  See  cases  cited  in  note  2,  page  This  is  in  effect  an  alternative  judg- 
824.  And  see  articles  Decrees,  vol.  ment  of  somewhat  awkward  form,  but 
5,  p.  946;  Judgments,  vol.  iz,  p.  the  peculiar  form  of  the  judgment  was 
796.  held  not  to  do  any  injustice  to  the  corn- 
Decree  for  Issuance  of  Hew  Certificates  plainant  because  it  left  it  in  the  discre- 

or  Money  Value.  —  The  decree  of  the  tion  of  the  corporate  body   to  recede 

court  may  be  for  the  issuance  of  new  from  or  to  carry  out  the  proposed  new 

certificates  of  the  stock,  and  to  account  issue  of  stock,  and  its  legal  effect  was 

for  the  dividends    that  have   accrued  either  to  carry  out  in  full  and  towards 

since  the  unauthorized  transfer,  or,  if  all  stockholders  the  proposed  new  issue 

it  appears  that  the  corporation  has  no  of  stock,  or  to  refrain  from  ii  wholly 

stock  which  can  be  transferred  to  the  and  towards  all  the  stockholders,  and 

name  of  the  complainant,  then  the  de-  in  the  former  course  to  issue  the  proper 

fendant  should   be  decreed  to  pay  the  amount  of  fully  paid  stock  to  the  com- 

complainant  the  value  of  the   snares  plainant  so  as  to  make  his  stock  bear 

owned   by  him.     Pollock   v.    National  the  same  proportion  to  the  new  stock 

Bank,  7  N.  Y.  274.  that   it  did   to  the  old.     Dousman  v. 

Amount  of  Alternative  Decree.  —  In  a  Wisconsin,    etc.,    Min.,   etc.,   Co.,   40 

proceeding  in   equity   to  compel   the  Wis.  418. 
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that  has  been  lost  it  should  be  upon  the  condition  that  full  and 
proper  indemnity  be  given  to  the  company  against  all  risks.1 

g.  COSTS.  —  Where  the  directors  of  a  corporation  have  im- 
properly refused  to  direct  the  issue  of  a  certificate  of  shares  of 
stock,  they  may  be  charged  with  costs  in  an  action  brought 
against  the  corporation  to  compel  the  delivery  of  shares  of  its 
stock.* 

4.  Mandamus — a.  Joinder  of  Petitioners. — Where  a  writ 
of  mandamus  is  sought  to  compel  the  corporation  to  transfer 
stock  that  has  been  sold,  both  the  transferers  and  the  transferees 
may  join  in  the  petition,  for  they  have  a  common  interest;  their 
right  grows  out  of  a  contract  which  they  desire  to  complete,  and, 
occupying  this  position,  they  have  a  common  purpose  to  be 
effected  through  the  remedy  which  they  claim.3 

b.  To  Whom  Writ  Should  Be  Directed.  —  Those  officers 
of  the  corporation  who  have  charge  of  the  transfer  books,  and 
refuse  to  allow  access  to  the  books  for  the  purpose  of  making  a 
transfer,  are  the  persons  to  whom  the  writ  should  be  directed.4 

c.  Averments  of  Petition  —  (f)  In  General.  —  The  relator 
must  show  that  there  is  a  clear  ana  equitable  right  to  have  the 
transfer  of  the  stock  in  controversy  made  on  the  books  of  the 
corporation.5 

(2)  Identification  of  Stock.  —  In  a  complaint  for  a  writ  of  man- 
damus to  compel  the  transfer  of  stock,  the  stock  to  be  transferred 
must  be  identified  with  sufficient  certainty.* 

(3)  Demand  and  Refusal.  —  It  is  necessary  to  show  that  a 
demand  for  a  transfer  has  been  made  upon  the  officers  of  the 
corporation  in  whose  custody  the  transfer  books  are,  and  whose 
duty  it  is  to  make  a  transfer  or  allow  it  to  be  made,  and  that  the 
application  has  been  refused,  either  expressly  or  in  such  a  manner 

1.  Galveston  City  Co.  v.  Sibley,  56  &  Wells  v.  Green  Bay,  etc..  Canal 

Tex.  269.  Co.,  go  Wis.  442. 

Where  the  Stock  Had  a  Fluctuating  3.  State  v.  Mclver,  2  S.  Car.  25. 

Value,  and  the  policy  of  the  company  Nonjoinder  of  Transferee*.  —  If  the  per* 

had  been,  not  to  declare  dividends,  but  sons   who  had  contracted  to  buy  the 

to  permit  its  stock  to  be  absorbed  in  stock  do  not  unite  in  the  application 

the  purchase  by  the  shareholders  of  through  which  they  may  become  vested 

lots  of  the  company  at  the  valuation  with  the  title,  with  those  who  sold  the 

placed  thereon,  and  it  appeared  that  stock,  it  may  well  be  a  cause  for  coin- 

the  plaintiffs  might  possibly  seek  to  ment.      State    v,   Mclver,   2    S.   Car. 

participate  in  the  meetings  of  the  com-  25. 

pany,  and  to  vote,  in   which  case  the  4.  State  v.  Jefferson ville  First  Nat. 

indemnity  required  of  them  would  be  Bank,  89  Ind.  302 

comparatively   nominal,    it    was   held  6.  Slate  v.  Mclv  r,  2  S.  Car.  25. 

proper  to  order  that  the  case  should  6.  State  v.  Jeffersonville  First  Nat. 

remain  on  the  docket  until  from  lapse  Bank,  89  Ind.  302,  in   which  case  it 

of  time,  or  otherwise,  the  rights  of  the  was  held  that  a  complaint  describing 

parties  should   be  so  established  that  the  stock  as  "  ten  shares  of  the  capital 

the  case   might   be  finally   dismissed  stock  of  said  bank,  then  the  property 

without    prejudice    to    either    party,  of    the  said   David    S.   Koons,"   was 

Galveston  City  Co.^.Sibley,  56  Tex. 269.  sufficient. 
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as  to  make  it  sufficiently  obvious  that  in  no  case  will  the  request 
be  acceded  to.1 

S.  Motion  or  Petition  —  a.  In  General.  — Where  the  remedy 
selected  to  obtain  the  issuance  of  certificates  of  stock  in  place  of 
those  lost  or  destroyed  is  of  a  summary  character,  the  owner  or 
his  legal  representative  may  apply  to  the  court  by  petition  for 
an  order  directing  the  issuing  of  new  certificates,  and  must  estab- 
lish therein  that  he  is  the  owner  of  the  shares,  and  that  such 
shares  have  been  lost  or  destroyed  and  cannot  after  due  diligence 
be  found.* 

b.  Judgment  and  Costs.  —  Where  the  court  is  satisfied  upon 
a  hearing  that  the  petitioner  is  the  lawful  owner  of  the  shares  of 
stock  described  in  the  petition,  and  that  the  certificates  are  not 
forthcoming,  and  that  there  is  no  sufficient  cause  why  a  new  cer- 
tificate should  not  be  issued  in  place  thereof,  the  corporation  may 
be  ordered  to  issue  and  deliver  to  the  petitioner  a  new  certificate 
for  the  specified  number  of  shares,  within  such  time  as  shall  be 
designated.3 

V.  Cancellation  of  Stock  — 1.  Remedy  in  Equity.  —  Where 
stock  has  been  overissued,  or  improperly  issued,  it  creates  a  cloud 
upon  the  rights  of  stockholders,  which  may  be  removed  by  a 
court  of  equity.4 

2.  Parties  —  a.  Plaintiff.  —  Any  person  injured  by  the  over- 
issuance  or  improper  issuance  of  stock  may  proceed  in  equity  to 
procure  its  cancellation.5 

1.  State  v.  Mclver,  2  S.  Car.  25.  a  particular  form  of  certificate  was  man- 

Expression  of   Purpose   Not  to    Make  damus,  and  the  petitioners  demanded 

Transfer.  —  Where  the  corporation  has  a  certificate  of  "preferred  stock"  in 

notified  the  stockholders  that  a  transfer  place  of  one  issued  by  the  company, 

will  not  be  made,  it  is  not  indispensa-  the  demand,  although  it  did  not  specify 

ble  to  a  complete  right  to  the  remedy  the  precise  character  of  the  certificate 

that  so  useless  a  ceremony  as  appear-  the  corporation  claimed  to  have  issued, 

ing  at  the  office  and  demanding  the  was  held  sufficiently  definite  to  warrant 

transfer  should  have  been  performed,  proceedings  upon  a  failure  to  respond 

State  v.  Mclver,  2  S.  Car.  25.  to  the  demand.     Slate  v.  Cheraw,  etc., 

Sufficiency  of  Demand.  —  Where  it  ap-  R.  Co..  16  S.  Car.  524. 

peared,   in  a  complaint  by  the  state,  2.  Biglin    v.  Friendship  Assoc.,  46 

upon  the  relation  of  the  transferee  of  Hun  (N.  Y.)  223. 

certain  stock,  against   a  corporation,  S.  Biglin   z>.   Friendship  Assoc,  46 

for  a  writ  of  mandate  to  compel  the  Hun  (N.  Y.)  223. 

corporation  to  make  a  transfer,  that  Costs  may  be  awarded  in  the  discre- 
the  corporation  had  no  secretary  or  tion  of  the  court.  Kinnan  v.  Forty- 
clerk  upon  whom  a  demand  for  a  trans-  Second  St.  R.  Co.,  (N.  Y.  Super.  Ct. 
fer  could  be  made,  and  that  the  de-  Gen.  T.)  1  Misc.  (N.  Y.)  457. 
mand  had  been  made  to  the  president  4.  Campbell  v.  Morgan,  4  111.  A  pp. 
of  the  corporation,  who  then  had  pos-  100;  Stebbins  v.  Perry  County,  167  111. 
session  and  control  of  the  books  of  the  567;  New  York,  etc.,  R.  Co.  v.  Schuy- 
corporation,  the  demand  was  held  suffi-  ler,  (Ct.  App.)  7  Abb.  Pr.  (N.  Y.)  41; 
cieni,  although  there  was  no  showing  Pendleton  Mfg.  Co.  v.  Mahanna,  (Ore* 
that  the  president  was  authorized  to  gon  1888)  18  Pac.  Rep.  563. 
make  the  transfer.  Green  Ml,  etc.,  6.  Stebbins  v.  Perry  County,  167  111. 
Turnpike  Co.  tr.  Bulla,  45  Ind.  1.  574.     Compare  Perry  County  v.  Steb- 

Mandamus.  —  In  a   case   where   the  bins,  66  111.  App.  427. 

method  adopted  to  compel  issuance  of  As  to  Stockholders'  Proceedings  to  ob* 
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The  Corporation  It  a  Proper  Party  complainant  in  a  suit  for  the  can- 
cellation of  certificates  of  stock  that  has  been  overissued  or 
fraudulently  issued.1 

b.  Defendant.  —  The  corporation  is  a  necessary  party  to  an 
equitable  proceeding  by  a  stockholder,  against  the  holder  of 
stock  fraudulently  issued,  to  have  such  stock  declared  void  and 
the  certificates  thereof  surrendered  and  canceled.* 

Multifariousness.  —  Where  the  cancellation  of  spurious  stock  is 
sought  by  the  corporation,  a  complaint  is  not  multifarious  because 
it  joins  as  defendants  all  holders  of  the  spurious  stock.3 

3.  Bill  or  Complaint  —  a.  In  General.  —  The  complaint  in  an 
action  brought  by  a  stockholder  against  a  corporation  to  procure 
the  cancellation  of  certain  stock,  alleged  to  have  been  issued  by 
its  board  of  directors  without  lawful  authority,  must  state  facts 
sufficient  to  constitute  a  cause  of  action,4  but  there  need  not  be 

tain   relief  for  ultra  vires  acts  of  the  and  centre  of  the  litigation  is  the  stock, 

corporation  generally,  see  snpray  III.  property,  and  franchises  of  the  plain- 

2.   Relief  from    Frauds    Ultra    Vires \  tiffs'  corporation,  in  which  the  defend- 

Illegal  Conduct,  etc.  ants  claim  specific  shares  and  propor- 

1.  New  York,  etc.,  R.  Co.  v.  Schuy-  tions  as  holders  of  the  false  certificates, 

ler,  (Cl.  App.)  7  Abb.  Pr.  (N.  Y.)  41.  The  rights  claimed  by  the  defendants 

The  Sight  of  a  Corporation  to  Besort  to  are  distinct,  because  they  rest  upon 
a  Court  of  Equity  in  order  to  have  spun-  separate  instruments  as  the  evidence 
ous  certificates  canceled  and  annulled  thereof;  but  they  are  of  precisely  the 
does  not  admit  of  a  doubt,  provided  same  nature,  they  turn  upon  the  same 
those  instruments  are  such  in  character  question,  and  they  are  a  cloud  upon 
and  appearance  as  to  bring  them  with-  the  same  estate.  Each  certificate  is  a 
in  the  principles  on  which  courts  of  false  muniment  of  the  holder's  title  to 
equity  administer  protective  and  pre-  a  particular  interest  —  the  corporate 
ventive  justice.  New  York,  etc.,  R.  estate,  vested  as  a  unit  in  the  corpora- 
Co.  v.  Schuyler,  (Ct.  App.)  7  Abb.  Pr.  tion,  but  equitably  belonging  to  the 
(N.  Y.)  41.  holder  of  its  actual  stock." 

9.  Campbell  v.  Morgan,  4  111.  App.  4.  Wood    v.    Union  Gospel  Church 

100.  Bldg.  Assoc.,  63  Wis.  9,  holding  that  it 

3.  New  York,  etc.,  R.  Co.  v.  Schuy-  should  show  on  its  face  that  the  shares 

ler,  (Ct.  App.)  7  Abb.  Pr.  (N.  Y.)  41;  of  stock  of  which  cancellation  is  de- 

New  York,  etc.,  R.  Co.  v.  Schuyler,  17  sired  were  issued  without  authority  of 

N.  Y.  59a;  Cincinnati,  etc.,  R.  Co.  v.  law. 

Citizens'  Nat.   Bank,  22  Cine.  L.  Bui.  Bill  for  Injunction.  —  Where  a  com- 

248,  10  Ohio  Dec.  (Reprint)  614.     But  plaint  praying  that  the  disposition  of 

see  New  York,  etc.,  R.  Co.  v.  Schuy-  the  certificates  of  the  stock  of  the  plain- 

ler,  (Supm.  Ct.  Spec.  T.)  1  Abb.  Pr.  tiff  corporation  be  restrained,  and  that 

(N.  Y.)  417.  the  defendants  be  also  restrained  from 

Beaton  for  Adoption  of  Bale.  —  In  New  prosecuting  any  action  against  the  cor- 

York,   etc.,    R.    Co.  v.  Schuyler,  (Cl.  poration  for  refusing  to  transfer  such 

App.)  7  Abb.  Pr.  (N.  Y.)  41,  which  was  stock,  did  not  show  a  multiplicity  of 

an   action   by  a   railroad  corporation  claimants  thereto,   and  did  not  show 

with  the  object  of  canceling  unauthor-  that    numerous  suits  had  been  com- 

ized    certificates    of    stock    that    had  menced  against  the    corporation,    or 

been  issued  fraudulently  by  one  of  its  were  threatened,  but  only  showed  cer- 

agents,  all  holders  of  the  certificates  tain  facts  from  which  it  appeared  that 

were  made  defendants  to  the  action,  the  corporation  had  reason  to  appre- 

On  the  question  of  joinder  it  was  said  bend  that  one  person  would  commence 

by  Comstock,  J.:    "  In  this  case  there  an  action  against  it  to  enforce  a  claimed 

is  a  single  interest  in  the  plaintiffs,  di-  right  which  was  strictly  of  legal  cogni- 

rectly  opposed  to  the  interests  of  all  zance,  and  to  which,  if  he  was  not  en- 

the  defendants.     The  common  point  titled  to  the  stock  claimed  by  him,  the 
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an  averment  that  the  complainant  is  ready  to  return  what  has 
been  paid  for  the  stock,  where  he  has  not  benefited  thereby.1 

b.  Ownership  of  Stock.  —  In  an  action  to  procure  the  can- 
cellation of  stock  alleged  to  have  been  illegally  issued,  the  plain- 
tiff should  aver  that  he  was  a  stockholder  at  the  time  of  the 
alleged  illegal  transactions.9 

corporation  would  have  an  adequate  paid  for  his  shares  and  was  now  the 

defense  in  one  or  at  roost  two  actions  lawful  owner  and  holder  thereof,  was 

in  which  the  legal  right  could  be  deter-  sufficient. 

mined,  an  order  for  a  temporary  in-  Necessity  of  Stock  Being  Registered  in 

junction  was  vacated.     Buffalo  Grape  Name    of  Complainant. —  In   an   action 

Sugar  Co.  v.  Alberger,  22  Hun  (N.  Y.)  brought  by  a  stockholder  for  himself 

349.  and  other  stockholders,  to  have  can- 

1.  Stebbins  v.  Perry  County,  167  HI.  celed  an  issue  of  certain  shares  of  the 
574.  corporation    stock,   it  is   unnecessary 

2.  Wood  v.  Union  Gospel  Church  that  the  stock  under  which  the  plain- 
Bldg.  Assoc,  63  Wis.  9,  wherein  it  was  tiff  claims  an  interest  should  be  regis- 
held  that  an  allegation  that  the  whole  tered  in  the  name  of  the  plaintiff, 
original  stock  of  the  corporation  was  Sims  v.  Bonner,  60  N.  Y.  Super.  Ct. 
subscribed  and  paid  for  before  the  ad-  70.  See  also  Ervin  v.  Oregon  R.,  etc., 
mitted  increase  of  its  capital  stock,  Co.,  (Supm.  Ct.  Spec.  T.)  62  How.  Pr. 
and   that  the  plaintiff  subscribed  and  (N.  Y.)  490. 
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As  to  other  matters  related  to  this  subject,  see  articles  CARRIERS,  vol. 
3,  p.  812;  EMINENT  DOM  A  IN,  vol.  7,  p.  460;  NEGLI- 
GENCE, vol.  14,  p.  329;  RAILROADS,  vol.  17,  p.  493; 
STREETS  AND  HIGHWAYS,  posts  and  the  General 
Index  to  this  work. 
Matters  of  Substantive  Law  and  Evidence,  see  the  Am.  and  Eng. 
Encyc.  of  Law,  title  STREET  RAILWAYS. 

I.  Construction  of  Road,  Location  of  Route,  etc.  —  1.  In 

General  —  statutory  Provisions.  —  The  procedure  necessary  to  be 
taken  to  enable  a  street  railway  to  be  legally  constructed  and 
operated  depends,  of  course,  entirely  upon  the  statutory  pro- 
visions of  the  different  states.1 

Frooeedings  Before  What  Tribunals.  —  In  some  states  the  convenience 
and  necessity  of  constructing  the  road  are  determined  by  desig- 
nated courts,*  while  in  others  the  permission  to  construct  and 

1.  See  the  various  state  statutes.  requires  the  construction  of  the  road  as 

2.  New  Hampshire.  —  By  Laws  N.  H.  proposed.  In  re  Nashua  St.  R.  Co., 
1895,  c.  27,  §  3,  the  organization  of  (N.  H.  1898)  41  All.  Rep.  858;  Keene 
street  railway  corporations  by  general  Electric  R.  Co.'s  Pelition,  68  N.  M. 
law  is  provided  for,  and  the  court  is  434. 

authorized  upon  petition  to  determine  Connecticut  —  Street  Railway  Parallel 
the  question  whether  the  public  good    to    Steam   Railroad.  —  By    Pub.     Acts 
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locate  it  must  come  from  certain  named  municipal  officers  or 
commissioners.1 

2.  Proceedings  Before  Court  and  Commissioners  in  Hew  York  — 
a.  Introductory.  —  The  vast  majority  of  decisions  relative  to 
the  organization  of  street  railway  companies  and  the  construc- 
tion and  location  of  their  roads  have  been  made  in  New  York, 
and  the  remainder  of  this  section  will  be  occupied  with  the  court 
procedure  in  that  state. 

b.  Supervisors',  Mayor's,  or  Rapid  Transit  Commis- 
sioners. —  The  general  scheme  of  the  various  New  York  stat- 
utes is  to  have  commissioners  determine  upon  the  necessity  of 
the  proposed  railway,  and  fix  the  route  or  routes  thereof  pro- 
vided the  requisite  consent  of  abutting  property  owner?  can  be 
obtained.* 

Conn.   1893,  c.  169,  it  is  provided  that  a   street    railway    through    a  certain 

no  street  railway  shall  thereafter  be  township    is    not    reviewable    by  the 

built  or  extended   from  one  town  to  courts  on  certiorari.     Silsby  v.  Lyle, 

another  "  in  the  public  highways  "  so  117   Mich.  327.     And  see  article  Cer- 

as  to  parallel  a  steam  railroad,  unless  tiorari,  vol.  4,  p.  1. 

the  Superior  Court  or  a  judge  thereof  Connecticut  —  Appeal  from    Municipal 

shall  find  that  public  convenience  and  Authorities.  —  Pub.  Act  Conn.  1893,  c. 

necessity    require     its     construction.  169,  confers  upon  the  local  municipal 

New   England   R.   Co.  v.  Central  R.,  authorities  the  power  of  regulating  the 

etc.,  Co.,  69  Conn.  47;  In  re  Shelton  location,  construction,  and    operation 

St.  R.  Co.,  69  Conn.  626.  of    street    railways;     and     Pub.    Act 

Injunction  to  Prevent  Construction.  —  1895,  c.  283,  gives  a  railway  company 

If  a  street  railway  company  proceeds  what  is  called  an  appeal  to  the  Superior 

to  construct  its  road  in  violation  of  this  Court  or  any  judge  thereof  when  the 

statute,  a  steam  railroad  which  it  par-  municipal  authorities  fail  to  exercise 

allels  has  aright  to  an  injunction  to  their  powers  within  a  limited  time.     It 

prevent  the  construction  of  the  road,  is  held   that  such  "  appeal  "  is  not  a 

New  England  R.  Co.   v.  Central  R.,  process  to  invoke  the  judicial  author- 

etc.,  Co.,  69  Conn.  47.  ity,  but  is  merely  an  application  to  the 

/Review  of  Judgment.  —  Under  this  court  or  judge  acting  in  the  place  or 
statute  a  judgment  of  the  Superior  stead  of  the  municipal  authorities  to 
Court  on  such  application  is  not  re-  exercise  the  legislative  function,  and 
viewable  unless  the  special  jurisdic-  such  application  should  therefore  be 
tion  therein  conferred  has  been  dismissed.  Norwalk  St.  R.  Co. '3  Ap- 
exceeded  or  the  methods  of  judicial  peal,  69  Conn.  576. 
procedure  essential  to  due  course  of  2.  Supervisors'  or  Mayor's  Commission- 
law  have  been  violated.  In  In  re  ers.  —  Act  of  New  York,  June  18,  1875, 
Shelton  St.  R.  Co.,  69  Conn.  626,  it  known  as  the  General  Rapid  Transit 
was  held  that  financial  inability  to  Act,  authorized  the  construction  of 
build  the  proposed  parallel  railway  steam  railways  in  all  the  counties  and 
was  a  question  proper  to  be  considered  cities  of  the  state,  and  provided  for  the 
by  the  court  in  determining  as  to  the  appointment  by  the  supervisors  of  a 
public  convenience  and  necessity  of  county  or  the  mayor  of  a  city,  of  five 
the  road,  and  the  admission  of  evi-  commissioners,  upon  the  application 
dence  to  establish  such  fact  did  not  ex-  of  fifty  householders  and  taxpayers 
ceed  the  court's  jurisdiction  or  violate  showing  the  need  of  a  steam  railway; 
the  essential  methods  of  judicial  pro-  such  commissioners  to  determine  upon 
cedure.  the  necessity  of  the  proposed  steam 

1.  See   the   statutes  of  the  various  railway  and  to  fix  and  determine  the 

states.  route  or  routes  thereof,  provided  that 

Certiorari  to  Supervisor  or   Highway  the  consent  to  one  half  in  value  of  the 

Commissioner.  — -  In  Michigan  the  action  abutting  property  owners  and  of  the 

of  the  supervisor  and  highway  com-  local  authorities  to    the   construction 

missioner  refusing  the  power  to  locate  and  operation  of  such  railway  be  first 
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c.  Supreme  Court  Commissioners  —  (i)  General  Statutory 
Prwisions.  —  In  case  the  consent  of  the'  owners  of  one-half  in 
value  of  the  property  bounding  the  streets  upon  which  the  road 
is  to  be  constructed  cannot  be  obtained,  the  statutes  authorize 
the  general  term  of  the  Supreme  Court,  on  application,  to 
appoint  three  commissioners  to  determine  the  necessity  and 
manner  of  the  proposed  construction ;  a  favorable  determination, 
confirmed  by  the  court,  being  taken  in  lieu  of  the  consent  of  the 
property  owners.1 

« 

obtained.     Matter  of  New  York  El.  R.  affirming  48  Hun(N.  Y.)  617;  Hilton  w. 

Co.,  70  N.  Y.  327,  3  Abb.  N.  Cas.  (N.  Thirty-fourth  St.  R.  Co.,  (Supro.  Ct.)  I 

Y.)  401,  affirming  7  Hun  (N.  Y.)  239.  How.  Pr.  N.  S.  (N.  Y.)  453. 

As  to  the  Powers \  Duties ;  and  Proceed-  Bapid  Transit  Act  H.  Y.  1801.  —  In  re 

ings    before     the    commissioners    ap-  Board  of   Rapid   Transit  R.    Com'rs, 

pointed  under  this  act  by  the  super-  (Supm.  Ct.  Gen.  T.)  18   N.   Y.   Supp. 

visors  of  a  county  or  the   mayor  of  a  320. 

city,  see  Matter  of  New  York  El.  R.  Nature  of  Proceeding.  —  The  proceed- 

Co.,  70  N.  Y.  327,  3  Abb.  N.  Cas.  (N.  ing  under  Act  N.  Y.  1875,  to  substitute 

Y.)  401.  affirming  7  Hun  (N.  Y.)  239;  for  the  consent  of  the  property  owners 

Matter  of  Union  El.  R.  Co.,  112  N.  Y.  the  determination  of  the  commission- 

61,  affirming  51  Hun  (N.  Y.)  644,  4  N.  ers,  depends  for  its  success  upcn  the 

Y.  Supp.  85;  New  York  Cable  Co.  v.  decree  of  the  Supreme  Court.      With 

New   York,    104   N.    Y.    1;    Matter  of  respect  to  the  whole  matter  it  is  a  dis- 

Kings  County  El.  R.  Co.,  20  Hun  (N.  tinct  and  special    proceeding,  having 

Y.)  217,  appeal  dismissed  in  92  N.  Y.  its  inception  in  the  application  by  the 

95;    Matter  of   Kings  County  El.   R.  company  proposing  to  construct  and 

Co.,  105  N.  Y.  97,  reversing  41  Hun  (N.  operate  a  railroad,  and  thereafter  de- 

Y.)  425;    Matter  of  Kings  County  El.  pending  within    the   jurisdiction  and 

R.  Co.,   112  N.  Y.  47,  38  Am.  &  Eng.  control  of  the  tribunal  which  the  legis- 

R.   Cas.    384;     Matter  of   New   York  lature  has  empowered  to  entertain  it. 

Cable  R.  Co.,  109  N.  Y.  32,  affirming  Matter  of  Union  El.  R.  Co.,  112  N.  Y. 

45  Hun  (N.  Y.)  153.  6r,  affirming  51  Hun  (N.  Y.)  644,  4  N. 

Bapid  Transit  Commissioners.  —  Act  of  Y.  Supp.  85. 

New  York  1891,  c.  4,  created  the  board  As  to  Powers,  Duties,  and  Proceedings 

of  rapid  transit  railway  commission-  of  Supreme  Court  Commissioners  under 

ers,  to  be  appointed  pursuant  to  such  the  Act  of  1875,  see  Matter  of  New 

act,  for  the  determination  of  the  above  York  EI.  R.  Co.,  70  N.  Y.  327,  3  Abb. 

matters.     In  re  Board  of  Rapid  Tran-  N.   Cas.  (N.  Y.)  401,  affirming  7  Hun 

sit  R.  Com'rs,  (Supm.  Ct.  Gen.  T.)  18  (NI  Y.)  239;    Matter  ofUnion  El.   R. 

N.  Y.  Supp.  320.  Co.,  112  N.  Y.  61,  affirming  51  Hun  (N. 

As  to  the  Duties \  Power j,  and  Proceed-  Y.)  644,  4  N.  Y.  Supp.  85;  New  York 

ings  before  the  board  of  rapid  transit  Cable  Co.  v.  New  York,  104  N.  Y.  t, 

railway     commissioners,     see    In    re  affirming  40  Hun  (N.  Y.)  1;  Matter  of 

Board  of   Rapid  Transit   R.   Com'rs,  Kings  County  El.  R.  Co.,  20  Hun  (N. 

(Supm.  Ct.  Gen.  T.)  18  N.   Y.   Supp.  Y.)  217,  appeal  dismissed  in  82  N.  Y. 

320;     Matter    of    Rapid    Transit    R.  95;  Matter  of  Atlantic  Ave.  El.  R.  Co., 

Com'rs,  65  Hun  (N.  Y.)  63.  136  N.  Y.  292,  affirming^  Hun  (N.  Y.) 

1.  Act  N.  Y.  1875  — Elevated Boads.—  609,  12  N.  Y.  Supp.  228;  Gilbert  El.  R. 

Matter  of  New  York  El.  R.  Co.,  70  N.  Co.  v.  Kobbe,  70  N.  Y.  361,  3  Abb.  N. 

Y.    327,  3     Abb.  N.  Cas.  (N.  Y.)  401,  Cas.  (N.  Y.)  434,  affirming  9  Hun  (N. 

affirming  7  Hun  (N.  Y.)  239;  Matter  of  Y.)  303;  Matter  of  Kings  County  El. 

Union  El.  R.  Co.,  112  N.  Y.  6it  affirming  R.  Co.,  112  N.  Y.  47,38  Am.  &  Eng. 

51  Hun  (N.  Y.)  644,  4  N.  Y.  Supp.  85.  R.  Cas.  384;  Matter  of  Kings  County 

Act  H.  Y.   1880  —  Underground  Eoad.  El.   R.  Co.,  105  N.  Y.  97,  reversing  41 

—  Matter  of  Broadway  Underground  Hun  (N.  Y.)425;  Matter  of  Suburban 

R.  Co.,  23  Hun  (N.  Y.)  693.  Rapid  Transit  Co.,  38  Hun(N.  Y.)  553, 

Aot  H.    Y.    1884  — Surface    Eoadi.  —  affirming  16  Abb.  N.  Cas.  (N.  Y  )  152. 

Matter  of  People's  R.  Co.,   112  N.   Y.  As  to  those  under  the  Act  of  1884,  sec 

578,   38   Am.    &    Eng.    R.    Cas.    404,  Matter  of  Nassau   Cable  Co.,  36  Hun 
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(2)  Refusal  of  Property  Owners  Consent.  —  The  jurisdiction  of 
the  Supreme  Court  under  these  provisions  being  dependent  upon 
the  refusal  of  the  requisite  number  of  abutting  property  owners 
to  consent  to  the  construction,1  the  petition  or  accompanying 
affidavits  must  state  the  failure  of  such  property  owners  to  con- 
sent, and  facts  showing  that  the  consent  desired  could  not  be 
obtained.* 

(3)  Consent  of  Local  Authorities.  —  Under  most  of  the  New 
York  statutes  the  consent  of  the  local  authorities  is  not  a  con- 
dition precedent  to  making  or  granting  an  application  for  the 
appointment  of  commissioners,3  and  the  petition  therefor  need 
not  state  the  consent  of  the  local  authorities  to  the  construction 
of  the  road,4 

(N.  Y.)  272,  2  How.  Pr.  N.  S.  (N.  Y.)  has  procured  the  consent  of  the  city 
124;  and  under  the  Act  of  1891,  see  authorities  to  a  change  of  route.  Mat- 
Matter  of  Rapid  Transit  R.  Com'rs,  65  ter  of  Cross  town  St.  R.  Co.,  68  Hun 
Hun(N.  Y.)63.  (N.  Y.)  236. 

1.  Matier  of  New  York  Cable  R.  Co.,  //  the  Application  Relates  to  But  One 
109  N. Y.  32,  affirming 45  Hun  (N.Y.)i53.  Street,  or  to  any  number  of  streets  less 

2.  Matter  of  Broadway  Underground  than  the  total  contained  in  the  articles 
R.  Co.,  23  Hun  (N.  Y.)  693;  Matter  of  of  association,  those  only  are  proper 
Broadway  Surface  R.  Co.,  34  Hun  (N.  parties  to  the  proceedings  who  are 
YJ414;  Matter  of  New  York  Cable  R.  interested  in  the  property  along  the 
Co.,  36  Hun  (N.  Y.)  355;  Matter  of  streets  in  regard  to  which  the  petition 
People's  R.  Co.,  112  N.  Y.  578,  38  Am.  is  presented.  Matter  of  People's  R. 
&  Eng.  R.  Cas.  404.  Co.,  112  N.  Y.  578,  38  Am.  &  Eng.  R. 

Consent  of  Owners  Along  One  Street  or  Cas.  404,  affirming  48  Hun  (N.  Y.)  617. 
Entire  Eoute.—  Both  the  Consiitution        3.  Matter  of  Auburn  City  R.  Co.,  88 

of  New  York  and  the  statute  of  1884  Hun  (N.  Y.)  603,  distinguishing  Matter 

make  it  necessary  to  have  the  consent  of  Cross-Town  St.  R.  Co.,  68  Hun  (N. 

of  the  owners  of  one  half  the  value  of  Y.)    236.     See    Matter    of  New   York 

the  property  bounded  on  each  street  or  Cable  R.  Co.,  109  N.  Y.  32,  affirming 

portion   of  a  street  upon   which  it  is  45  Hun  (N.  Y.)  153. 
proposed  to  construct  a  street  railroad,        Application  Before  Consent  Obtained.  — 

and  not  merely  the  consent  of  the  own-  The    appointment  of    commissioners, 

ers  of  one  half  in  value  of  the  property  under  Act  N.  Y.  1884,  may  be  asked 

bounded  upon  the  whole  of  the  route  for   before  the  consent   of    the  local 

over  which  it  is  proposed  to  build  the  authorities    is  obtained.      Matter  of. 

road.     Hilton  v.  Thirty-fourth  St.   R.  Broadway  Surface  R.  Co.,  34  Hun  (N. 

Co.,  (Supm.  Ct.)  1  How.  Pr.  N.  S.  (N.  Y.)  414;  Matterof  People's  R.  Co.,  112 

Y.)  453.  N.  Y.  578,  38  Am.  &  Eng.  R.  Cas.  404, 

And  the  petition  or  the  annexed  affi-  affirming  48  Hun  (N  Y.)  617. 
davits  under  the  Act  of  1884  must  Question  of  Consent  on  Motion  to  Con- 
allege  facts  showing  that  the  company  firm  Beport.  —  Under  New  York  Laws 
failed  to  obtain  the  consent  of  the  1890,  c.  565,  the  consent  of  the  munici- 
owners  of  more  than  one  half  in  value  pal  authorities  is  a  prerequisite  to  the 
of  the  property  on  the  street  named  construction,  extension*  or  operation 
in  the  petition.  Matter  of  People's  R.  of  the  road;  but  such  consent  is  not 
Co.,  112  N.  Y.  578,  38  Am.  &  Eng.  R.  necessary  to  the  appointment  of  com- 
Cas.  404,  a  firming  48  Hun  (N.  Y.)  617.  missioners,  and  the  question  whether 

An   application    for    commissioners  or  not  it  has  been  given  is  immaterial 

under  the  Act  of  1890,  c.  565,  should  in  this  proceeding,  and  does  not  nec- 

not  be  granted  where  it  does  not  ap-  essarily  arise  upon  motion  to  confirm 

pear  that  the  company  has  made  an  the  commissioners'  report.     Matterof 

effort  and   has   failed   to  procure   the  Auburn  City  R.  Co.,  88  Hun  (N.  Y.) 

requisite  consent  of  the  property  owners  603,    distinguishing    Matter  of  Cross- 

for  the  entire  distance  of  the  proposed  Town  St.  R.  Co.,  68  Hun  (N.  Y.)  236. 
road  along  a  certain  street,  or  that  it        4.  Stating  Consent   Filed.  —  There  is 
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(4)  Application  for  Appointment  of  Commissioners.  —  Notice  of  an 
Application  to  the  Supreme  Court  for  the  appointment  of  commis- 
sioners to  determine  whether  the  proposed  railway  ought  to  be 
constructed  is  not  in  general  required,* 

The  Time  of  the  Application  is,  under  some  of  the  statutes,  governed 
by  the  proceeding  previously  taken.* 

Application  for  Part  Construction.  —  The  railway  company  has  the 
right  to  make  successive  applications  for  the  appointment  of 
commissioners  to  determine  as  to  the  construction  of  different 
parts  of  the  road,  and  is  not  confined  to  one  application  embrac- 
ing the  whole  route.3  But  the  company  has  no  right  to  divide 
its  line  or  route  which  has  been  projected  through  the  whole 
or  part  of  a  street,  and  ask  for  commissioners  as  to  a  portion  of 
the  line.4 

The  Requisites  of  the  Application  as  to  the  consent  of  property  own- 
ers and  local  authorities  have  been  elsewhere  treated.* 

(5)  Action  of  Court  on  Application. —  Under  the  statutes  gen- 
erally, the  only  preliminary  fact  essential  to  the  appointment  of 
commissioners  is  that  the  requisite  consent  of  the  property  own- 
ers cannot  be  obtained,  and  when  that  appears  the  commissioners 
must  be  appointed.* 

nothing  in  the  Act  of  1884  making  it        4.  Matter  of  Cross-Town  St.  R.  Co., 

necessary  for  the  petition  to  state  that  68  Hun  (N.  Y.)  236. 

the  consent  of  the  local  authorities  to        6.  See  supra%  I.  2.   c.  (2)  Refusal  of 

the  construction  of  the  road  has  been  Property  Owners'  Consent ;  (3)    Consent 

filed  in  the  clerk's  office,  as  a  condition  of  Local  Authorities. 

precedent  to  the  application  for  the  ap-        6.  Matter  of  Auburn  City  R.  Co.,  88 

pointment   of  commissioners;    and  it  Hun  (N.  Y.)  603,  distinguishing  Matter 

would  seem  from  the  provisions  of  the  of  Cross-Town  St.  R.  Co.,  68  Hun  (N. 

Act  that  application   for  the  appoint-  Y.)  236. 

ment  of  commissioners  might  precede        Duty  and  Power  of  Court  on  Application 

the  giving  of  any  consent  by  the  local  — Question  to  Be  Determined.  —  Under 

authorities.    Matter  of  People's  R.  Co.,  the  Act  of  1884,  c.  252,  where  the  court 

112  N.  Y.  578,  38  Am.  &  Eng.  R.  Cas.  is  applied  to  for  the  appointment  of 

404,  affirming  48  Hun  (N.  Y.)  617.  commissioners   it  cannot  go  into  the 

1.  Matter  of  New  York  El.  R.  Co.,  70  question  of  the  utility  and  necessity  of 
N.  Y.  327,  3  Abb.  N.  Cas.  (N.  Y.)  401,  the  proposed  road,  and  grant  or  deny 
affirming  7  Hun  (N.  Y.)  239.  the  motion  upon  this  ground;  nor  can 

2.  Application  After  Determination  of  it  refuse  the  application  because  an- 
Mayor'a  Commissioners.  —  Under  the  Act  other  company  has  refused  its  con- 
of  1875  the  mayor's  commissioners  had  seni.  Inability  to  obtain  the  consent 
the  whole  of  sixty  days  afler  their  of  property  holders  is  the  only  pre- 
organization  in  which  to  fix  the  route,  requisite  to  the  application.  Where  a 
and  until  this  was  done  there  could  case  is  presented  contemplated  by  the 
have  been  no  application  for  the  ap-  Act  of  1884,  the  court  is  bound  to  ex- 
pbintment  of  commissioners  by  the  ercise  the  power  conferred  upon  it, 
Supreme  Court.  Under  the  constitu-  which  is  a  mere  naked  power  of  ap- 
tion  and  the  law  such  action  could  be  pointment  of  commissioners,  and  the 
taken  at  any  time  before  the  construe-  question  whether  the  proposed  route 
tion  or  operation  of  the  road  should  be  ought  to  be  constructed  is  to  be  deter- 
commenced.  Matter  of  New  York  El.  mined  in  the  first  instance  by  the  com- 
R.  Co.,  70  N.  Y.  327,  3  Abb.  N.  Cas.  mUsioners  so  appointed;  the  power  of 
(N.  Y.)4or,  affirming-]  Hun(N.  Y.)  239.  the  court  to  pass  upon  it  arises  only 

3.  Matter  of  People's  R.  Co  ,  112  N.  after  they  have  made  their  report  and 
Y.  578,  38  Am.  &  Eng.  R.  Cas.  404,  returned  the  evidence  taken  by  them. 
affirming  48  Hun  (N.  Y.)  617.  Matter  of  Thirty-fourth  St.  R.  Co.,  102 
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(6)  Action  of  Court  on  Commissioners'  Report  —  Beport  Favorable 
to  Construction.  —  If  the  report  returned  by  'the  commissioners  is 
favorable  to  the  construction  of  the  road,  the  court  exercises  a 
judgment  upon  the  facts  and  circumstances  of  the  case,  and  has 

power  to  review  the  actions  and  conclusions  of  the  commissioners 
in  all  material  particulars.1  The  court  in  its  discretion  may 
refuse  to  confirm  the  report,9  or  may  confirm  it,3  which  confirma- 

N.  Y.  343,  reversing  37  Hun  (N.  Y.)  Transit  Co.,  (Supm.  Ct.  Gen.  T.)  62 
442,  2  How.  Pr.  N.  S.  (N.  Y.)  369;  How.  Pr.  (N.  Y.)  404. 
Forty-second  St.,  etc.,  R.  Co.  v.  Beport  Falling  to  Determino  Cost  of 
Thirty-fourth  St.  R.  Co.,  102  N.  Y.  691.  Bond. —  The  Supreme  Court  will  not 
The  Method  of  Giving  Hotioe  of  the  confirm  I  he  report  of  its  commissioners 
Hearing  before  the  Supreme  Court  com-  which  recommends  Ihe  construction  of 
missioners  is  lefl  by  the  Act  of  1875,  a  proposed  railway,  where  such  report 
and  by  the  constitution,  to  be  pre-  fails  to  determine  anything  definite 
scribed  by  the  court;  personal  notice  relative  to  the  cost  of  the  road.  Mat- 
to  the  property  owner  is  not  required,  ter  of  Board  of  Rapid  Transit  R. 
Matter  of  New  York  El.  R.  Co.,  70  N.  Com'rs,  5  N.  Y.  App.  Div.  290. 
Y.  327,  3  Abb.  N.  Cas.  (N.  Y.)  401,  Abutting  Property  Owners  Have  Suffi- 
affirming  7  Hun  (N.  Y.)  239;  Matter  of  dent  Interest  to  Enable  Them  to  Object  to 
Union  El.  R.  Co.,  112  N.  Y.  61,  affirm-  the  confirmation  or  adoption  of  a  com- 
ing$i  Hun  (N.  Y.)644, 4  N.  Y.  Supp.  85.  missioners'  report  which  authorizes  the 

1.  Matter  of  East  River  Bridge  Co.,  construction  of  a  road  and  the  routes 
75  Hun  (N.  Y.)  119;  Matter  of  Union  thereof,  but  fails  to  include  the  consid- 
El.  R.  Co.,  112  N.  Y.  61,  affirming  51  eration  of  cost  in  the  question  of  prac- 
Hun  (N.  Y.)  644,  4  N.  Y.  Supp.  85;  ticability.  Matter  of  Board  of  Rapid 
Matter  of  Kings  County  El.  R.  Co.,  Transit  R.  Com'rs,  5  N.  Y.  App.  Div. 
82  N.  Y.  95.  290. 

2.  Injury  Inflicted  Greater  than  Benefits  Unless  the  Petitioning  Corporation  Wat 
Beceived. —  Where  commissioners  have  Validly  Organised  in  pursuance  of  the 
been  appointed  under  the  Act  of  1875,  Rapid  Transit  Act  it  acquired  no  right 
and  have  made  a  favorable  report,  to  construct  the  road,  and  consequently 
the  Supreme  Court  should  examine  the  could  nol  demand  that  the  Supreme 
whole  case  upon  its  merits;  and  if  the  Court  confirm  the  report  of  its  commis- 
court  is  satisfied  that  the  injury  to  be  sioners  as  a  substitute  for  the  consent 
inflicted  upon  private  property  and  of  a  majority  of  the  property  owners, 
rights  is  so  great  as  to  overbalance  all  and  the  order  of  confirmation  would  be 
possible  benefits  to  be  derived  from  the  of  no  avail  if  granted.  New  York 
construction  of  the  road,  confirmation  Cable  Co.  v.  New  York,  104  N.  Y.  1. 
ought  to  be  refused.  Matter  of  Kings  Sending  Case  Back  or  Beferring  to  New 
County  El.  R.  Co.,  20  Hun  (N.  Y.)  217,  Commissioners.  —  The  court  has  the  im- 
appeal  dismissed  in  82  N.  Y.  95.  plied  power,  in  confirming  the  report, 

Beport  Not  Making  Provision  for  Dam-  to  determine  whether  the  commission- 
ages  Sustained.  —  The  Supreme  Court  ers  have  performed  their  duty  under 
has  the  power,  and  it  is  its  duty,  to  re-  the  statute;  and  if  it  appears  that  they 
view  the  report  of  the  commissioners  have  refused  to  hear  the  parties  or  to 
upon  the  facts,  and,  after  a  considera-  take  evidence,  or  if  the  report  is  such 
tion  of  all  the  circumstances,  to  deter-  as  plainly  to  show  fraud  or  irregularity, 
mine  the  question  whether  private  then  the  report  may  be  sent  back  or 
rights  and  interests  should  be  yielded  referred  to  new  commissioners;  but 
for  the  sake  of  the  public  good;  and  the  an  error  in  excluding  testimony,  or  in 
commissioners'  report  will  not  be  con-  admitting  immaterial  or  incompetent 
firmed  unless  some  provision  has  been  evidence,  is  not  sufficient  to  warrant 
made  whereby  the  abutting  property  sending  a  case  back  for  another  near- 
owners  shall  be  compensated  for  the  ing.  Matter  of  Nassau  Cable  Co.,  36 
damages  they  may  sustain.  Matter  of  Hun  (N.  Y.)  272,  2  How.  Pr.  N.  S.  (N. 
East  River  Bridge,  etc..  Steam  Transit  Y.)  124. 

Co.,  26  Hun  (N.  Y.)  490,  10  Abb.  N.  3.  A  Majority   Beport   may  be  con- 

Cas.  (N.  Y.)  245,  appeal  dismissed  in  firmed.     Matter  of  Port  Chester  St.  R. 

qaN.  Y.  644;  Matterof  Brooklyn  Rapid  Co.,  43  N.  Y.  App.  Div.  536. 
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tion  is  necessary  to  give  the  report  validity.1 

Beport  Adverse  to  Construction.  —  Where  the  commissioners  have 
returned  against  the  construction  of  the  road,  there  is  nothing 
further  for  the  court  to  do;  it  has  no  power  in  such  a  case  to  set 
aside  or  confirm  the  report  of  the  commissioners,  or  to  review 
their  determination.2 

(7)  Appellate  Review.  —  The  determination  of  the  Supreme 
Court  as  to  whether  the  road  ought  to  be  built  is  not  reviewable 
by  the  Court  of  Appeals,  because  the  latter  court  will  not  con- 
trol the  Supreme  Court's  exercise  of  discretion  in  such  matter.* 
But  questions  of  law  involved  in  the  determination  may  be 
reviewed.4 

£L  Crossings  and  Intersections  —  1.  Obtaining  Crossing.  — 
Whether  or  not  one  street  railway  desiring  to  cross  the  tracks  of 
another  must  resort  to  legal  proceedings,  and,  if  so,  the  nature 
thereof,  depend  entirely  on  the  laws  of  the  several  states.5  By 
some  statutes,6  if  two  companies  cannot  agree  on  the  mode  of 

Conditions  Prerequisite  to  Confirmation,  firm    the  report  of  commissioners  is 

—  Since  the  appellate  division  of  the  silent  as  to  the  ground  upon  which 
Supreme  Court  has  the  authority  abso-  it  was  made,  whether  of  law  or  fact,  it 
lutely  to  refuse  to  confirm  the  report  of  will  be  presumed  on  appeal  that  the 
the  commissioners  appointed  by  the  general  term  examined  the  case  before 
court,  for  any  reason  which  may  seem  it  upon  the  matters  of  fact  involved  as 
to  it  to  justify  such  action,  it  has  cer-  well  as  upon  the  questions  of  law  pre- 
tainly  the  power  to  require  that  certain  sented,  and  based  the  order  made  upon 
things  shall  be  done  which  in  its  judg-  conclusions  drawn  from  the  former  as 
ment  are  a  prerequisite  to  its  con  fir  ma-  well  as  the  latter.  Matter  of  Kings 
tion  of  such  report.     Matter  of  Board  County  El.  R.  Co.,  82  N.  Y.  95. 

of  Rapid  Transit  R.  Com'rs,  26  N.  Y.  4.  Denying     Confirmation    on     Legal 

App.  Div.  608.  Grounds.  —  Where    the    court  has  de- 

1.  Matter  of  Union  El.  R.  Co.,  112  clared,  in  the  order  denying  the 
N.  Y.  61,  affirming  51  Hun  (N.  Y.)  644,  motion  to  confirm  the  report  of  the 
4  N.  Y.  Supp.  85.  See  Matter  of  New  Supreme  Court  commissioners,  that 
York  Cable  R.  Co.,  109N.  Y.  32,  affirm-  such  motion  was  denied  M  solely  and 
*'«<£"  45  Hun  (N.  Y.)  153.  wholly  on  legal  grounds  and  legal  ob- 

2.  Matter  of  Nassau  Electric  R.  Co.,  jections  existing  against  the  same,  the 
6  N.  Y.  App.  Div.  141,  following  Mat-  petitioner  being  considered  to  have  no 
ter  of  Nassau  Cable  Co.,  36  Hun  (N.  legal  right  to  construct  or  operate  a 
Y.)  272,  and  Matter  of  East  River  railway  on  the  streets  and  avenues  last 
Bridge  Co.,  75  Hun  (N.  Y.)  119;  and  referred  to,"  such  declaration  author- 
distinguishing  Matter  of  Kings  County  izes  the  court  of  appeals  to  review  the 
El.  R.  Co.,  82  N.  Y.  95,  and  Matter  of  questions  of  law  involved  in  the  de- 
East  River  Bridge  Co.,  143  N.  Y.  249,  termination  of  the  general  term, 
as  being  cases  where  the  reports  of  the  New  York  Cable  Co.  v.  New  York,  104 
commissioners  were  favorable  to  the  N.  Y.  1. 

construction  of  the  road.  5.  See  in  connection  with  this  subject 

8.  Matter  of  Union  El.   R.  Co.,   112  article  Railroads,  vol,  17,  p.  513. 

N.  Y.  61,  affirming  51  Hun  (N.  Y.)  644,  6.  Statute   Applicable  to  Street  Bail- 

4  N.  Y.  Supp.  85;  New  York  Cable  Co.  ways.  —  The    New   York  railroad  law 

r.  New  York,   104  N.  Y.  1;  Matter  of  (Laws  1890,  c.  565,8  12,  as  amended 

East  River  Bridge  Co.,  143  N.  Y.  249,  by  Laws  1892,  c.  676)  authorizing  the 

following  Matter  of  Kings  County  El.  crossing  of  one  railroad  by  another,  and 

R.  Co.,  82  N.  Y.  95.  prescribing  the  proceedings  by  which 

Order  Silent  as  to  Grounds  of  Refusal,  such  right  may  be  enforced,  applies  to 

—  Where  an  order  of  the  general  term  street  surface    railroads  of   whatever 
of  the  Supreme  Court  refusing  to  con-  motive  power  seeking  to  cross  steam 
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crossing  or  the  compensation  to  be  paid,  the  same  shall  be  ascer- 
tained by  commissioners  appointed  by  the  court  *  on  petition 
therefor.*  By  statute  in  other  states,  a  court  of  equity  is  vested 
with  jurisdiction  to  regulate  the  crossings  of  street  railways.* 

2.  Obtaining  Use.  —  In  some  states,  where  a  street  railway 
desires  to  appropriate  to  its  use  a  portion  of  the  tracks  of  another, 
the  proper  course  is  to  apply  to  the  Probate  Court;4  while  in 
others  the  compensation  to  be  paid  by  one  road  for  using  the 
tracks  of  another  is  to  be  determined  by  commissioners.9 

3.  Preventing  Crossing  or  Use.  —  When  a  street  railway  com- 

r  ail  roads.     Buffalo,  etc.,  R.  Co.  v.  New  merit  of  commissioners,  or   by  a  ref- 

York,  etc.,  R.  Co.,  72  Hun  (N.  Y.)  583;  eree  to  whom  such  application  may  be 

Port  Richmond,  etc..  Electric  R.  Co.  referred.     Buffalo,  etc.,  R.  Co.  v.  New 

v.  Staten  Island  Rapid  Transit  R.  Co.  York,  etc.,  R.  Co.,  72  Hun  (N.  Y.)  587. 

71  Hun  (N.  Y.)  179.  Appeal  Lies  from  the  appointment  of 

1.  Laws  N.  Y.  1880,  c.  583;  Laws  N.  commissioners  to  determine  the  ques- 

Y.  1890,  c.  565,  amended  by  Laws  1892,  tions  relating  to  crossings  and  inter- 

c.  676;   Geneva,  etc.,  R.  Co.  v.  New  sections  of  two   roads,   a  substantial 

York  Cent.,  etc.,  R.  Co.,  24  N.  Y.  App.  tight  being  affected  within  the  mean- 

Div.  335;  Port  Richmond,  etc.,  Electric  ing  of  N.  Y.  Code  Civ.  Pro.,  §  1356. 

R.  Co.  v.  Stalen  Island  Rapid  Transit  R.  Matter  of  Saratoga  Electric  R.  Co.,  58 

Co.,  7*    Hun  (N.    Y.)    179;    People's  Hun  (N.  Y.)  287. 

R.    Co.    v.    Syracuse,    etc.,    R.    Co.,  8.  Hew    Jersey   Statute.  —  See    Gen. 

iSupm.  Ct.  Spec.  T.)  22  Abb.  N.  Cas.  Stat.,  p.  2717;  Pub.  Laws  1895,  p.  462; 

N.  Y.)  427,  distinguishing  New  York,  In  re  Saddle  River  Traction  Co.,  (N.  J. 

etc.,  R.  Co.  v.  Forly-second  St.,  etc.,  1898)  41   Atl.    Rep.    107;    New   York, 

Ferry  R.  Co.,  50  Barb.  (N.Y.) 285,  309.  etc.,   R.  Co.  v.    Atlantic    Highlands, 

9.  Requisites  of  Petition.  —  As  to  the  etc.,  Electric  R.  Co.,  55  N.  J.  Eq.  522. 
requisites  of  a  petition  prior  to  Laws  On  Application  of  Either  Party  a 
N.  Y.  1884,  see  Matter  of  Saratoga  court  of  equity  will,  if  necessary,  in- 
Electric  R.  Co.,  58  Hun  (N.  Y.)  287.  terfere  to  control  the  construction  of  a 

As  to  the  requisites  of  the  petition  crossing,  where  the  right  to  construct 

under  Laws  N.  Y.  1884,  c.  252;  1890,  such  crossing  exists  and  the  parties 

c.  565;  1894,  c.  723,  see  Geneva,  etc.,  cannot  agree.     Consolidated  Traction 

R.  Co.  !».  New  York  Cent.,  etc.,  R.  Co.,  Co.   v.   South   Orange,  etc.,  Traction 

24  N.  Y.  App.  Div.  335;  Matter  of  Sara-  Co.,  56  N.  J.  Eq.  569. 

toga  Electric  R.   Co.,   58  Hun  (N.  Y.)  A  Petition    Verified  by  Affidavit  and 

287;    Colonial    City  Traction    Co.    v.  served  under  rule  138  of  the  court  of 

Kingston  City  R.  Co.,  15  N.  Y.  App.  chancery  is  not  sufficient  to  establish 

Div.  195.  jurisdictional  facts  as  to  which  the  oath 

Questions  Raised  on  Application  or  Do-  of  the  affiant  is  not  competent  evi- 
termined  by  Commissioners.  —  The  com-  dence.  In  re  Trenton  St.  R.  Co.,  (N. 
missioners  appointed  under  New  York  J.  1899)  44  Atl.  Rep  177. 
Laws  1890,  §  565,  as  amended  by  Laws  4.  Ohio.  —  Toledo  Consol.  St.  R.  Co. 
1892,  c.  676,  are  the  tribunal  by  which  v.  Toledo  Electric  St.  R.  Co.,  5  Ohio 
all  questions  of  the  places  and  manner  Cir.  Dec.  643,  12  Ohio  Cir.  Ct.  367. 
of  (he  crossings  to  be  made  by  the  5.  Massachusetts.  —  Metropolitan  R. 
plaintiff's  road  are  to  be  determined,  Co.  v.  Quincy  R.  Co.,  12  Allen  (Mass.) 
and  that  determination  must  neces-  262;  Metropolitan  R.  Co.  v.  Broadway 
sarily  be  made  in  view,  among  other  R.  Co.,  99  Mass.  238;  Cambridge  R. 
things,  of  the  motive  power  employed  Co.  v.  Charles  River  St.  R.  Co.,  139 
and  the  mode  of  its  application.  Ob-  Mass.  454,  23  Am.  &  Eng.  R.  Cas.  62; 
jections,  therefore,  to  the  motive  power  Metropolitan  R.  Co.  v.  Highland  St.  R. 
employed  by  the  street  railway  desir-  Co.,  118  Mass.  290,  9  Am.  R.  Rep.  285. 
ing  to  cross  the  tracks  of  a  steam  rail-  Missouri.  —  St.  Louis  R.  Co.  v.  South- 
road,  and  the  mode  of  its  application,  em  R.  Co.,  105  Mo.  $77  <  following  Union 
cannot  be  raised  or  passed  upon  byihe  Depot  R.  Co.  v.  Southern  R.  Co.,  105 
court  on  an  application  for  the  appoint-  Mo.  562. 
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pany  is  about  to  physically  take  or  encroach  upon  or  destroy  the 

property  of  another,  a  court  of  equity  has  jurisdiction  to  inter-  k 

fere,  and  may  prevent  it  from  laying  its  tracks  and  crossing  the 

other's   road  where   such   crossing  would   result   in  irreparable 

damage  and  be  very  dangerous.  *     But  ordinarily  an  injunction 

will  not  be  granted  unless  a  case  of  irreparable  injury,  or  other 

special   facts  showing  the   inadequacy   of  legal   remedies,   are 

averred  and  proved.* 

HI  Condemnation  Proceedings  by  Elevated  Railway  Cox-  i 

PAVIB8  —  1.  In  General  —  Soope  of  Inquiry.  —  This  section  will  be 

1.  Chicago,  etc.,  R.  Co.  v.  General    will  be  dismissed  where,  after  it  was  * 
Electric   R.    Co.,    79    111.    App.    569;     filed,  the  county  commissioners  author- 
Central  City  Horse  R.  Co.  v.  Ft.  Clark    ized  the  steam  railroad  company  so  to 

Horse  R.  Co.,  81  111.  523.     See  also  cross.     After  such  permission  a  pre-  I 
article  Injunctions,  vol.  10,  p.  869.  liminary  injunction  would  be  unwar-  , 
Determining  Compensation  on  Motion  ranted.    Lynn,  etc.,  R.  Co.  v.  Boston,                                   .• 
for   Injunction.  —  The    court    will    de-  etc.,  R.  Corp.,  t  14  Mass.  88.                                                     1 
termine  the  right  to  compensation  by  a        Pennsylvania  Statutes.  —  The  statute 
company  whose  tracks  are  crossed  by  of  Pennsylvania  providing  that   any 
a  street  railway,  on  an  application  for  street  railway  company  incorporated 
a   preliminary    injunction   to   prevent  thereunder  shall    have    the   right  to 
such  crossing,  where  the  complainant  cross  at   grade,  diagonally  or  trans- 
was  actually  using  the  property,  and  versely,  any  railroad  operated  by  steam 
the  application  fully  presented  all  facts  or  otherwise,  is  subject  to  the  Act  of 
relating  to  the  defendant's  right  to  in-  June  19,  i87i(P.  L.,p.  1360),  giving  the  { 
terfere.    Consolidated  Traction  Co.  v.  courts  of  equity  power  to  regulate  grade  ' 
South  Orange,  etc.,  Traction  Co.,  56  crossings  and  directing  them  to  pre- 
N.  J.  Eq.  569.  vent  crossings  at  grade  when  reason- 
Affidavits  on  Motion  to  Dissolve  Injuno-  ably  practicable.    Pennsylvania  R.  Co. 
tion.  —  In  Alabama,  on  the  hearing  of  a  v.   Braddock  Electric  R.  Co.,  152  Pa. 
motion  to  dissolve  a  temporary  injunc-  St.   116,   55  Am.  &   Eng.    R.   Cas.   z; 
tion  preventing  one  street  railway  com-  Lockhart  v.  Craig  St.  R.  Co.,  139  Pa. 
pany   from    constructing  its    railway  St.  419;  Scran  ton,  elc,  Traction  Co.  v. 
along  a  street  occupied  by  the  complain-  Delaware,  etc.,  Canal  Co.,  180  Pa.  St. 
ant  and  from  crossing  the  tracks  of  the  636;  Pennsylvania  R.  Co.  v.  Warren 
complainant,  because  of  the  danger  St.  R.  Co.,  188  Pa.  St.  74,  43  W.  N.  C. 
incident  thereto,   it   is    error  for  the  (Pa.)   153;    Chester    Traction    Co.    v.  1 
chancellor  to  refuse  to  receive  ex  pane  Philadephia,  etc.,   R.  Co.,  188  Pa.  Si.  \ 
affidavits  offered  by  the  complainant,  105,  43  W.  N.  C.  (Pa.)  249;  New  York                                    I 
on  due  notice,  of  men  familiar  with  Cent.,  etc.,   R.   Co.  v.  Warren  St.  R. 
the  locality  of  the  proposed  construe-  Co.,  188  Pa.  St.  85,  43  W.  N.  C.  (Pa.) 
tion  and  crossing  of  respondent's  rail-  157;  Braddock,  etc.,  R.  Co.  v.  Braddock 
way,  which  support  the  averments  of  Electric  R.  Co.,  1  Pa.  Dist.  44;  Penn- 
ine bill  denied  by  the  answer.     High-  sylvania   R.  Co.  v.  Suburban   Rapid 
land  Ave.,  etc.,  R.  Co.  v.  Birmingham  Transit  Co.,  1  Pa.  Dist.  636;  Delaware, 
R.,  etc.,  Co.,  113  Ala.  239.  etc.,  R.  Co.  v.  Wilkes-Barre,  etc.,  R. 

2.  Highland  Ave,  etc.,  R.  Co.  v.  Co.,  1  Pa.  Dist.  627;  Baltimore,  etc., 
Birmingham  Union  R.  Co.,  93  Ala.  R.  Co.  v.  Hanover,  etc.,  St.  R.  Co.,  2 
505,    50  Am.   &    Eng.    R.   Cas.    422;  Pa.  Dist.  774;  Williams  Valley  R.  Co. 

Birmingham  R.,  etc.,  Co.  v.  Birming-  v.  Lykens,  etc.,  St.  R.  Co.,  I  Dauphin  ' 

ham  Traction  Co.,  (Ala.  1809)  25  So.  Co.    Rep.   (Pa.)  225;    Delaware,   etc., 

Rep.  192.  Canal  Co.  v.  Lackawanna  St.  R.  Co.,  3 

Permission  to  Gross  After  Injunction  Bill  Lack.  Leg.  N.  (Pa.)  291. 
Filed.  —  A  bill  by  a  street  railway  com-        Appeal  to  Supreme  Court.  —  An  appeal 

pany  to  restrain  a  steam  railroad  com-  lies  from  a  court  of  common  pleas  sit- 

pany  from  building  its  road  on  (he  level  ting  in  equity  to  the  Supreme  Court, 

across  a  highway  upon  which  (he  street  instead  of  the  Superior  Court,  where 

railway  company  had  laid  its  tracks  the  lower  court,  in  the  exercise  of  the 
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confined  to  condemnation  proceedings  by  elevated  railway  com- 
panies,1 and  is  based  almost  wholly  on  the  laws  and  decisions  of 
New  York. 

Statute  Applicable.  —  In  New  York  proceedings  to  condemn  ease- 
ments and  property  for  elevated  roads  are  conducted  under  the 
general  railroad  act,  the  act  under  which  the  particular  corpora- 
tion was  organized,  or  such  other  act  as  may  be  applicable  to  the 
case.* 

The  General  Method  of  Prooednre  under  the  New  York  statutes  is  to 
apply  to  the  Supreme  Court  for  the  appointment  of  commis 
sioners  of  appraisal,  to  determine  the  compensation  for  property 
to  be  taken  or  already  taken.* 

2.  Effort  to  Agree  with  Property  Owner  Prerequisite.  —  The  stat- 
utes of  New  York  providing  for  condemnation  proceedings  make 
bona  fide  efforts  to  agree  for  the  purchase  of  the  property  acquired, 
a  legal  prerequisite  to  the  right  to  acquire  the  same  by  these 
proceedings.4 

3.  Action  by  Owner  Pending  or  Determined.  —  A  railway  com- 
pany may  institute  and  carry  on  proceedings  to  condemn  the 
easements  appurtenant  to  an  abutting  owner's  property  notwith- 
standing the  pendency  of  an  action  by  such  owner  for  an  injunc- 
tion or  for  damages.5 

4.  Proceedings  by  Company  After  Construction  of  Boad.  —  An  ele- 

jurisdiction  conferred  upon  it  by  the  Metropolitan   El.   R.  Co.,  (Supm.  Ct. 

Act  of  1871,  declined  to  prevent  a  grade  Spec.  T.)  2  N.  Y.  Supp.  278. 

crossing.      Pennsylvania    R.    Co.    v.  4.  In   re  Metropolitan   El.    R.   Co., 

Warren  St.  R.  Co.,  188  Pa.  St.  74.  (Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  278. 

1.  For  condemnation  proceedings  by  See  also  In  re  Metropolitan  El.  R.  Co., 

street  railroads  in  general,  see  article  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  Supp. 

Eminent  Domain,  vol.  7,  p.  460.  502. 

9.  See  the  statutes  of  New  York,  and  5.  In  re    Metropolitan   El.    R.   Co., 

article  Railroads,  vol.  17,  p.  493.  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  Supp. 

3.  In  re    Metropolitan   El.    R.   Co.,  502;   In  re  Metropolitan  El.    R.   Co., 

(Supm.  Ct.  Spec.  T.)  7  N.  Y.  Supp.  707.  (Supm.  Ct.  Spec,  T.)  2  N.  Y.  Supp.  278; 

Time  of  latin*  Proceedings.  —  Unrea-  Mead  v.  New  York  El.  R.  Co.,  (N.  Y. 

son  able  delay  In   taking  proceedings  Super.  Ct.  Spec.  T.)  24  N.  Y.  Supp. 

under  the  New  York  Code,  title  1,  c.  908. 

23,  to  acquire  title  to  the  easements  A  Judgment  in  an  Action  for  Injunction 
appurtenant  to  the  premises,  does  not  finding  that  the  owner's  interest  has 
deprive  the  defendant  of  the  right,  been  depreciated  in  a  given  sum,  and 
Such  proceeding  may  be  taken  at  any  that  the  company  should  be  enjoined 
time  before  the  company  has  otherwise  unless  it  pays  such  sum,  does  not  in- 
acquired  title  to  the  property  taken,  terfere  with  condemnation  proceed- 
Mead  v.  New  York  El.  R.  Co.,  (N.  Y.  ings.  In  re  Metropolitan  El.  R.  Co., 
Super.  Ct.  Spec.  T.)  24  N.  Y.  Supp.  908.  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  Supp.  506. 

Publication.  —  In    the    proceedings  See  Story  v.  New  York  EI.  R.  Co.,  90 

under  the  Act  of  1850  the  publication  N.  Y.  122;  Matter  of  Metropolitan  El. 

required  by  the  Laws  of  1876,  c.  198,  R.  Co.,  58  Hun  (N.  Y.)  563,  appeal  dis- 

§  2,  need  be  alleged  or  made  only  where  missed  in   128  N.  Y.  600,  3  Silv.  App. 

land  is  sought  to  be  taken,  and  not  (N.  Y.)  513. 

where  the  only  things  sought  to  be  Staying  Injunction  Proceedings  Pending 

condemned  are  privileges,  easements,  Condemnation.--  Where  several  of   the 

or  incorporeal   hereditaments.     In  re  parties  to  a  condemnation  proceeding 

Metropolitan  El.  R.  Co.,  (Supm.  Ct.  bring  suit  in   equity   to  restrain   the 

Spec.  T.)  12  N.  Y.  Supp.  502;  In  re  operation  of  the  road  in  front  of  their 
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vated  railway  company,  although  its  road  is  already  constructed 
and  in  operation,  may  resort  to  these  proceedings.1 

5.  Proceedings  After  Lease  or  Consolidation.  —  A  railway  com- 
pany is  not  deprived  of  the  right  to  maintain  proceedings  to 
acquire  property  for  its  corporate  uses,  by  the  lease  of  its  road 
to  another  company  or  by  consolidation  with  another  company.2 

6.  Parties.  —  All  proper  parties  should  be  brought  into  the 
proceeding,  and  may  be  added  from  time  to  time.3 

7.  Application  or  Petition  to  Court  —  a.  Uniting  Properties 
AND  INTERESTS.  —  It  has  long  been  the  custom  for  the  petitioner 
in  condemnation  proceedings  to  include  in  his  petition  many 
pieces  of  land,  the  property  of  different  owners;4  and  all  the 
interests  in  a  specific  piece  of  property  should  be  condemned  at 
the  same  time  and  not  separately.* 

When  Separate  Proceedings  Proper.  —  The  company  may  proceed  by 
different  petitions  or  separate  proceedings  to  accomplish  two 
distinct  objects  provided  for  by  statute,  instead  of  including 
both  in  one.6 

premises,  a  motion  lo  stay  all  proceed-  ment  so  that  the  defect  can  be  supplied, 

ings  in  such  action  until  the  term  in  a-  In  re  Metropolitan  El.  R.  Co.,  (Supm. 

tion  of  the  condemnation  proceedings  Ct.  Spec.  T.)  12  N.  Y.  Supp.  506. 

should  be  granted.     Matter  of  Brook-  Amendment  to  Bring  In  Parties  Hot 

lyn  El.  R.  Co.,  76  Hun  (N.  Y.)  79.  Served.  —  In  cases  where  only  part  of 

1.  Metropolitan  El.  R.  Co.  v.  Domi-  the  owners  named  in  the  petition  have 
nick,  55  Hun  (N.  Y.)  198;  In  re  Metro-  been  served,  such  parcels  can  be  io- 
politan  EI  R.  Co.,  (Supm.  Ct.  Spec.  T.)  eluded  in  the  orders,  and  the  parties 
12  N.  Y.  Supp.  502;  Inre  Metropolitan  not  served  thereafter  brought  in  by 
El.  R.  Co.,  (Supm.  Ct.  Spec.  T.)  J2  N.  amendment.  In  re  Metropolitan  El.  R. 
Y.  Supp.  506;  In  re  Metropolitan  El.  Co.,  (Supm.  Ct.  Spec.  T.)  2  N.  Y. 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  278. 

Supp.   278.    See  infra,   7.   d.    Stating  Parties  Who  Are  Dead.  —  Where  per- 

Intention  to  Construct  Road.  sons  named  in  the  petition  as  the  own- 

2.  Lease.  —  In  re  Metropolitan  El.  R.  ers  of  certain  parcels  of  land  are  dead, 
Co.,  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  Supp.  such  'parcels  can  be  wholly  omitted 
506;  In  re  Metropolitan  El.  R.  Co.,  from  the  orders.  In  re  Metropolitan 
(Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  278;  El.  R.  Co.,  (Supm.  Ct.  Spec.  T.)  2  N. 
In  re  New  York  El.  R.  Co.,  (Supm.  Ct.  Y.  Supp.  278. 

Gen.  TO17N.  Y.  Supp.  778,  affirmed  1$$  4.  Brooklyn  El.  R.  Co.  v.  Nagel,  75 

N.  Y.  690.  decided  in  1892.  Hun  (N.  Y.)  590. 

Consolidation.  —  In  re    Metropolitan  5.  In  re  Metropolitan    El.    R.    Co., 

El.  R.  Co.,  (Supm.  Ct.  Spec.  T.)  12  N.  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  Supp.  506. 

Y.  Supp.  506.  6.  Matter  of    Metropolitan    Transit 

3.  Life    Tenants    and    Bemaindermen  Co.,  45  Hun  (N.  Y.)  159. 

should  be  brought  in  as  parties.  In  re  Proceedings  Against  Property  on  Differ- 
Metropolitan  El.  R.  Co.,  (Supm.  Ct.  ent  Streets.  —  An  objection  that  all  of 
Spec.  T.)  12  N.  Y.  Supp.  506.  See  in-  the  real  estate  which  belongs  to  a  par- 
fra,  7.  a.  Uniting  Properties  and  In-  ticular  owner,  and  which,  as  the  owner 
terests.  claims,  has  been  taken  for  the  pur- 
Amendment  te  Add  Hew  Parties.  —  poses  of  the  petition,  is  not  included  in 
Under  Laws  1850,  c.  140,  §  20,  the  the  proceedings,  is  untenable.  The 
court  is  given  the  power  at  any  time  to  company  has  an  undoubted  right  to 
cause  new  parties  to  be  added;  and  acquire  easements,  rights,  or  privileges 
where,  by  reason  of  the  defect  of  in  one  street,  although  it  does  not  seek 
parties  respondent,  the  proceedings  to  acquire  easements,  rights,  and 
should  be  dismissed,  the  court  upon  privileges  in  other  streets  which,  the 
payment  of  costs  will  grant  an  amend-  plaintiff   alleges,  have  actually   been 
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6.  Description  of  Property.  —  The  petition  must  describe 

with  extreme  accuracy  the  property  which  it  is  sought  to  acquire, 
and  there  must  be  no  uncertainty  in  the  description  of  the  prop- 
erty or  in  the  degree  of  interest  to  be  acquired.1  And  it  should 
be  apparent  from  the  petition  whether  the  petitioning  company 
desires  to  condemn  easements  or  the  land  itself.2 

c  Stating  Inability  to  Acquire  Property.  —  The  peti- 
tion for  the  appointment  of  commissioners  to  ascertain  and 
appraise  the  value  of  property  required  for  the  construction  of  a 
railway  must  state  that  the  company  has  not  been  able  to  acquire 
title  thereto,  and  the  reason  of  such  inability.3 

taken  or  interfered  with.     In  re  Metro-        8.  Matter  of  Suburban  Rapid  Transit 

politan  El.   R.   Co.,  (Supm.  Ct.  Spec.  Co.,  38  Hun  (N.  Y.)  553,  affirming  16 

T.)  2  N.  Y.  Supp.  278.  Abb.  N.  Cas.  (N.  Y.)  152.     See  supra, 

1.  Metropolitan  El.  R.  Co.  v.  Do  mi-  2.  Effort  to  Agree  with  Property  Owner 
nick,  55  Hun  (N.  Y.)  198."  Prerequisite. 

Sufficient  Description  of  Property. —  On  Information  and  Belief.  —  Where 
Where  the  road  has  been  constructed  the  petition  stated  in  substance  that 
and  is  in  operation,  and  the  petition  the  company  had  been  informed  by 
sets  forth  that  the  company  desires  some  and  believed  that  the  property 
to  acquire  so  much  of  the  easement,  owners  would  not  sell  for  a  reasonable 
privilege,  or  interest  of  the  abutting  compensation,  it  was  held  that  under 
owners  in  the  street  as  has  been  taken  N.  Y.  Act  1850,  c.  140,  §  13,  the  state- 
by  the  petitioners  for  their  use,  there  ment  of  the  reason  that  the  company 
can  be  no  difficulty  in  determining  just  was  unable  to  agree  with  the  owners 
what  real  estate  is  to  be  compen-  is  essential  to  jurisdiction  and  must  be 
sated  for.  In  re  Metropolitan  El.  R.  stated  as  a  fact  and  not  upon  in  form  a- 
Co.,  (Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  tion  and  belief  or  mere  hearsay,  and 
278.  therefore  that  the  petition  was  fatally 

Description    of   Easements.  —  If  it    is  defective.     Metropolitan  El.  R.  Co.  v. 

sought  to  condemn  the  abutting  prop-  Dominick,   55  Hun  (N.  Y.)  198.     But 

erty  owner's  easement  of  light,  air,  and  see  In  re  Metropolitan    El.    R.    Co., 

access  appurtenant  lo    his    property,  (Supm.  Ct.  Spec.  T.)  7  N.  Y.  Supp.  707; 

such   easements   must   be   specifically  In  re  Metropolitan  El.  R.  Co.,  (Supm. 

denned  and  clearly  pointed  out.    Metro-  Ct.  Spec.  T.)  12  N.  Y.  Supp.  506. 

piltan  El.  R.  Co.  v.  Dominick,  55  Hun  Sufficient  Statement  of  Effort  to  Agree. 

(N.  Y.)  198.  —  Where    the     petition     alleges    that 

Sufficient  Description  of  Easements. —  "your   petitioner  has   not   been   able 

A  description    in   the   petition  of   the  to  acquire  title,  etc.,  and  is  unable  to 

easements   sought  to  be  acquired,  as  agree  for  the  purchase  thereof,    *    *    * 

those  "  which  now  are  or  may  be  the  and  the  reason  for  such  inability  is,'1 

subject  of  injury  from  a  construction  etc.,  this  sufficiently  shows  that  effort 

of  said  railroad  or  incidental  to  its  use,"  was  made  to  agree  for  the  purchase, 

is  sufficient.     Brooklyn  El.  R.  Co.  v.  In  re  Metropolitan  El.  R.  Co.,  (Supm. 

Nagel,  75  Hun  (N.  Y.)  590.  Ct.  Spec.  T.)  12  N.  Y.  Supp.  502. 

2.  In  re  Metropolitan  El.  R.  Co.,  Undented  Statement  Sufficient  for  Jnris- 
(Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  278.  diction.  —  Though  the  petition   is   de- 

Where  Boad  Has  Been  Built.  —  Where  fective  in  not  stating  more  at  large 
the  petition  shows  that  what  the  pe-  what  took  place  between  the  petitioner 
titioners  seek  to  acquire  is  in  substance  and  the  owner  of  the  property,  if  the 
the  right  to  maintain  and  operate  their  statement  contained  in  the  petition  is 
road  as  it  has  been  constructed  and  is  not  denied  by  the  answer  it  stands  ad- 
being  maintained  and  operated,  the  milted  upon  the  record  and  is  sufficient 
petition  is  not  indefinite  because  it  fails  lo  give  the  court  jurisdiction  over  the 
to  show  whether  it  is  an  easement  or  proceeding.  Matterof  Suburban  Rapid 
the  fee  in  the  street  that  is  sought  to  Transit  Co.,  38  Hun  (N.  Y.)  553. 
be  taken.  In  re  Metropolitan  El.  R.  Affidavits  to  Supply  Defects.  —  If  the 
Co.,  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  petition  be  defective  in  respect  to  the 
Supp.  506.  allegation  of  inability  to  acquire  title 
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d.  Stating  Intention  to  Construct  Road.  —  A  statement 

in  the  petition  that  it  is  the  intention  of  the  company  in  good 
faith  to  construct  and  finish  a  railroad  from  and  to  the  places 
named  for  that  purpose  in  its  articles  of  association,  or  the 
equivalent  of  such  a  statement,  is  essential.1 

e.  Purpose  Partly  Legal  and  Partly  Illegal.  —  Where 
an  application  to  condemn  property  for  a  legal  and  authorized 
purpose  is  inseparably  connected  with  an  application  to  condemn 
property  for  a  purpose  which  is  unauthorized  and  illegal,  and  it 
cannot  be  determined  how  much  of  the  property  is  necessary  for 
the  legal  purpose,  the  proceedings  will  be  dismissed.2 

/.  Amendments.  —  Under  the  laws  of  New  York  the  court 
may,  as  a  rule,  at  any  time  amend  any  defect  or  informality  in 
any  of  the  proceedings.3 

and  the  reason  therefor,  the  court  may  Determining  Faet  of  Bead's  Completion, 

by  section  23  of  the  Act  of  1875  receive  —  The  question  of  fact  as  to  whether 

additional  affidavits  presented  by  the  the  company  has  completed  the  railway 

petitioner  for  the  purpose  of  amend-  which  it  offered  and  was  authorized  to 

ing,   elaborating,   and    extending   the  construct  should  be  reserved  until  the 

petition  in  this  particular.     Matter  of  proofs  on  the  subject  are  aH  in,  when 

Suburban  Rapid  Transit  Co.,  38  Hun  it  can  be  disposed  of  properly  and  ad- 

(N.  Y.)  553.  visedly;  it  should  nol  be  solved  upon 

Jurisdictional  Averment!  in  Illinois. —  a  mere   preliminary  objection   to  the 

Under  the  laws  of  Illinois  an  averment  averments  of  the  petition.     Metropolis 

in  a  petition  by  a  street  railway  com-  tan  £1.  R.   Co.   v.   Dominick,  55  Hun 

pany  to  condemn  land  for  a  right  of  (N.  Y.)  198. 

way,  either  that  the  compensation  to  2.  In   re  Metropolitan    El.    R.   Co., 

be  paid  for  or  in  respect  to  property  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  Supp.  506. 

sought  to  be  taken  or  damaged  cannot  8.  In  re  Metropolitan    £1.    R.   Co., 

be  agreed  on  by  the  parties,  or  that  the  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  Supp. 

owner  of  the  property  is  incapable  of  506.      And  see  article    Amendments, 

consenting,  or  his  name  or  residence  vol.  1,  p.  458. 

is  unknown,  or  that  he  is  a  nonresi-  Application  to  Special  Term  to  Amend 

dent,  is  jurisdictional.     Lieberman  v.  Petition.  —  Where  the  petitioners  may 

Chicago,  etc.,  Rapid  Transit  R.  Co.,  be  able  to  supply  necessary  averments 

141  111.  140,  51  Am.  &  Eng.  R.  Cas.  581.  of  the  petition,  and  to  cure  the  defects 

1.  Metropolitan  El.  R.  Co.  v.  Domi-  of  the  same,  ihey  may  frequently  have 

nick,  55  Hun  (N.  Y.)  198;  In  re  Metro-  leave,  if  so  advised,  to  apply  at  special 

politan  El.   R.   Co.,  (Supm.  Ct.  Spec,  term  upon  proper  papers  for  an  amend- 

T.)  12  N.  Y.  Supp.  506.  ment  of  the  petitions  and  proceedings; 

Boad    Already    Constructed.  —  Where  and  if  such  amendment   be  granted, 

the   railways  are  already  constructed  the  proceedings  may  stand  and  be  con- 

and  in  operation,  an  allegation  setting  tinued.     Metropolitan    El.    R.   Co.   v. 

forth   that  the    petitioners    intend    in  Dominick,  55  Hun  (N.  Y.)  198. 

good  faiih  to  construct  and  operate  the  Amendment  Limiting  Scope  of  Appliea- 

road  between  certain  points  would  not  tion.  —  An  elevated  railway  company, 

be  true,  necessary,   or  proper.     Such  organized  under  the  New  York  Act  of 

companies  could  not  be  required  to  ex-  1872,  c.  833,  filed  a  petition  seeking  to 

press,  under  the  solemnity  of  an  oath,  condemn  ceriain  parcels  of  land  owned 

an    intention   to  do  what  has  already  by  the  city  of  New  York  and  constitut- 

been  done.     In  re  Metropolitan  El.  R.  ing  certain  streets  and  avenues.     Be- 

Co.,  (Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  fore  any  answer  was  filed  or  com  mi  s- 

278;  Metropolitan  El.  R.  Co.  v.  Domi-  sioners  appointed  it  was  permitted  to 

nick,  55  Hun  (N.  Y.)  198;  In  re  Metro-  amend  the  petition  so  as  to  make  it  an 

politan  El.  R.  Co.,  (Supm.  Ct.  Spec,  application   to  ascertain   the    amount 

T.)  12  N.  Y.  Supp.  506.     See  supra,  4.  that  should  be  paid  to  the  city  for  the 

Proceedings  by  Company  After  Construe-  use  of  the  streets  merely,  apart  from 

tion  0/ Road.  any  interest  or  rights  that  individuals 
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8.  Hearing  and  Determination  —  Appointment  of  Commissioners. 

—  It  is  for  the  Supreme  Court  on  the  hearing1  to  investigate  the 
facts  upon  which  the  corporation  claims  a  right  to  take  private 
property  against  the  owner's  will,  and  thereupon  to  decide 
whether  sufficient  cause  exists.2  Upon  an  affirmative  decision  it 
should  appoint  commissioners  of  appraisal.3 

9.  Commissioners'  Proceedings  and  Report.  —  The  commissioners 
appointed  should  proceed  legally  and  orderly  to  discharge  their 
duties,4  and  return  their  report  to  the  Supreme  Court  for 
confirmation.5 

might  have  in  the  streets.     It  was  held  application  and  notice,  may   be  sup- 

i  hat  the  amendment  did  not  exceed  the  plied.     Manhattan   R.  Co.  v.  Stroub, 

power  of  the  court.     Matter  of  Metro-  68  Hun  (N.  Y.)  99. 
politan  Transit  Co.,  45  Hun  (N.  Y.)  159.        Selection  of  Commissioners.  —  The  per- 

1.  Evidence  at  Hearing.  —  The  objec-  sons  to  be  appointed  as  commissioners 
tion  that  the  hearing  was  had  upon  under  the  Act  of  1850,  and  the  method 
affidavits  when  oral  evidence  should  of  their  selection,  are  wilhin  the  dis- 
have  been  required  would  undoubtedly  cretion  of  the  court.  In  re  Metropolis 
be  a  good  one  if  taken  at  ihe  hearing,  tan  El.  R.  Co.,  (Supm.  Ct.  Spec.  T.)  2 
but  if  it  is  not  so  taken  it  must  be  N.  Y.  Supp.  278. 

held  to  have  been  waived  by  the  parties  Fixing  Time  of  Commissioners*  Keating, 

and  cannot  be  objected  to  on  appeal.  — An   order   appointing   the  commis- 

Maiterof  Suburban  Rapid  Transit  Co.,  sioners  and  fixing  the  date  of  their  first 

38  Hun  (N.  Y.)  553.  meeting  five  days  from  the  date  of  the 

Evidence  under  Amendment  of  Petition  order,  and  only  three  days  after  it  is 

—  Illinois.  —  Where  the  petition  of  an  entered,  is  error  under  section  3369  of 
elevated  railway  company  for  the  con-  the  Code,  providing  that  if  a  trial  has 
demnation  of  land  is  several  times  been  had  at  least  eight  days'  notice 
amended  in  respect  to  the  description  must  be  given  to  all  defendants  who 
of  the  property  sought  to  be  con-  have  appeared.  Manhattan  R.  Co.  v. 
demned,  and  not  by  way  of  substitu-  Stroub,  68  Hun  (N.  Y.)  90. 

tion  of  one  parcel  of  land  for  another,  4.  As  to  the  Powers,  Duties,  and  Pro- 
it  will  not  be  error  for  the  court  to  re-  oeedingsof  the  commissioners,  see  In  re 
strict  the  evidence  of  the  value  of  the  Metropolitan  El.  R.  Co.,  (Supm.  Ct. 
property  and  damages  to  property  not  Gen.  T.)  13  N.  Y.  Supp.  J 59,  59  Hun 
taken  to  the  date  of  filing  the  original  (N.  Y.)  621,  decided  in  1891;  Matter  of 
petition.  Lieberman  v.  Chicago,  etc.,  New  York  El.  R.  Co.,  58  Hun  (N.  Y.) 
Rapid  Transit  R.  Co.,  141  111.  140,  51  610, 12  N.  Y.  Supp.  857;  Matter  of  Lex- 
Am.  &  Eng.  R.  Cas.  581.  ington  Ave.,  63  Hun  (N.  Y.)  629,  44  N. 

2.  Matter  of  Union  El.   R.  Co.,  113  Y.  St.  Rep.  532. 

N.  Y.  275.  Stay  of  Proceedings.  —  Where  a  ratl- 
in Illinois  the  question  of  the  right  to  road  company  is  already  In  possession 
condemn  land  for  public  use  is  pre-  of  certain  easements  appurtenant  to 
liminary,  and  is  for  the  court  to  deter-  abutting  lands,  and  it  has  instituted 
mine  before  the  impaneling  of  a  jury  the. proper  proceeding  to  acquire  these 
to  fix  the  compensation  or  damages,  easements  by  due  course  of  law,  the 
Lieberman  v.  Chicago,  etc.,  Rapid  commissioners  should  be  permitted  to 
Transit  R.  Co.,  141  111.  140,  51  Am.  &  proceed  up  to  the  point  of  ascertaining 
Eng.  R.  Cas.  581.  and   fixing   the    value    and  reporting 

3.  Failure  of  Condemnation  Order  to  Ap-  thereon,  and  a  stay  should  not  be 
point  Commissioners. —  Under  N.  Y.  granted.  If  it  becomes  advisable,  after 
Code  Civ.  Pro  ,  §  724,  relating  to  mis-  the  commissioners  have  reported,  for 
takes,  omissions,  defects,  and  irregu-  the  abutting  owner  to  appeal,  then  it 
larities  in  court  proceedings, where  the  is  ample  time  for  a  motion  for  a  stay 
court,  in  ordering  condemnation  of  of  proceedings.  Metropolitan  El.  R. 
property  for  the  use  of  an  elevated  rail-  Co.  v.  Siefke,  60  Hun  (N.  Y.)  584,  15 
way  under  Code  N.  Y.,  §  3369,  fails  to  N.  Y.  Supp.  224. 

appoint  commissioners  to  appraise  the  5.  Sufficiency  of  Report.  —  The  report 
damages,  such  omission,  upon  proper    of  the  commissioners  is  sufficient  where 
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10.  Appellate  Eeview.  —  The  appellate  review  will  be  confined 
to  those  questions  which  relate  to  the  validity  and  legality  of  the 
proceedings,1  and  the  conclusions  as  to  the  necessity  for  taking 
the  land  and  the  compensation  awarded  will  not  be  interfered 
with  if  reached  after  due  proceedings  as  prescribed.2 

IV.  Enjoining  Construction  and  Operation  —  Vuisance  — 
1.  Where  Road  Authorized.  —  Ordinarily  abutting  property  owners 
do  not  own  the  fee  of  the  street,  and  therefore  nave  not  the 
requisite  interest  to  entitle  them  to  enjoin  the  use" of  the  street 
by  a  street  railway  company  where  such  use  is  authorized  by  law 
or  ordinance ;  the  proper  party  in  such  case  being  the  attorney- 
general  as  the  representative  of  the  public.3 

Motive  Power.  —  Nor  will  an  injunction  ordinarily  be  granted  to 
restrain  the  use  of  electricity  as  the  motive  power,  originally  or 
as  a  substitute,  unless  when  such  use  is  clearly  illegal.4 

it  describes  the  easements,  the  same  2.  Matter  of  Union  El.   R.  Co.,  113 

as  is  done  in  the  petition  and  order,  N.  Y.  275. 

which  are  specific  and  clear,  though  Where  Evidence  Sufficient  to  Support 

there  be  a   further  description    which  Finding.  —  Where    the    report    of    the 

includes  all  the  street  in  front  of  the  commissioners  appointed  by  the  special 

premises  in  question.    Matter  of  Metro-  term  to  ascertain  the  compensation  to 

politan  El.  R.  Co.,  59  Hun  (N.  Y.)  622,  be  made  abutting  owners  for  the  street 

13  N.  Y.  Supp.  367.  easements  taken  has  been  confirmed, 

1.  Matter  of  Union  El.   R.  Co.,  113  and   there  was  sufficient  evidence  to 

N.  Y.  275,  (Supm.  Ct.  Gen.  T.)  22  N.  support  the  finding,  the  gene'rai  term 

Y.  St.  Rep.  842.  will   not   ordinarily    interfere.     In  re 

Jurisdiction  to  Appoint  Commissioners.  Metropolitan  El.   R.  Co.,  (Supm.  Ct. 

—  The  decision  of  the  Supreme  Court  Gen.  T.)  13  N.  Y.  Supp.  159,  59  Hun 
upon  a  question  of  law  on  which  its  (N.  Y.)  621;  Matter  of  New  York  El. 
jurisdiction  to  appoint  commissioners  R.  Co.,  58  Hun  (N.  Y.)  610,  12  N.  Y. 
depends  is  reviewable  by  the  court  of  Supp.  857. 

appeals.     Matter  of  Metropolitan  EI.  Appeal  by  Petitioner  to  Obtain  Another 

R.  Co.,  136  N.  Y.  500,  reversing  66  Hun  Hearing.  —  An  elevated  railroad  com- 

(N.  Y.)  626,  20  N.  Y.  Supp.  818.  pany  is  not  prevented  from  appealing 

Objection  to  Evidence  Before  Commit-  from  an  order  confirming  the  report  of 
■loners.  —  A  general  objection  that  the  the  commissioners,  because  it  is  the 
testimony  taken  before  the  com  mis-  petitioner  and  obtained  such  order, 
sioners  was  incompetent,  irrelevant,  where  the  object  of  the  appeal  is  not  t- 
and  immaterial,  is  not  sufficient  to  review  1  he  order,  but  to  obtain  a  hear 
raise  the  claim  that  the  commissioners  ing  before  the  same  or  other  com  mis- 
erred  in  admitting  the  opinion  of  a  sioners  by  setting  aside  the  report, 
witness  not  an  expert  as  to  what  the  Matter  of  Metropolitan  El.  R.  Co.,  59 
effect  of  the  elevated  railroad  was  upon  Hun  (N.  Y.)  622,  13  N.  Y.  Supp.  367. 
values.  Matter  of  New  York  El.'R.  .  3.  Stewart  v.  Chicago  General  St.  R. 
Co.,  58  Hun  (N.  Y.)  610,  12  N.  Y.  Co.,  166  111.  61,  affirming  58  111.  App. 
Supp.  857.  446;  Knox  v.  Metropolitan  El.  R.  Co., 

Bight  to  Build  on  Other  Farts  of  Bonte.  58  Hun  (N.  Y.)  517,  affirmed  128  N.  Y. 

—  On  appeal  from  an  order  appointing  625;  Haight  v.  New  York  El.  R.  Co., 
commissioners  of  appraisal  the  court  (Supm.  Ct.)  49  How.  Pr.  (N.  Y.)  20; 
of  appeals  cannot  inquire  whether  the  Currier  v.  West  Side  El.  Patent  R.  Co., 
applicant  has  acquired,  or  can  acquire,  6  Blatchf.  (U.  S.)  487.  See  Heilman 
the  right  to  build  its  road  through  v.  Lebanon,  etc.,  R.  Co.,  145  Pa.  St. 
other  parts  of  its  route  than  those  con-  23.  And  see  generally  articles  Injuno 
cerned  in  the  condemnation  proceed-  tions,  vol.  10,  p.  869;  Nuisances,  vol. 
ings.     Gilbert  El.  R.  Co.  v.  Kobbe,  70  14,  p.  1091. 

N.  Y.  361,  3  Abb.  N.  Cas.  (N.  Y.)  434,  4.  Potter  v.  Saginaw  Union  St.  R. 
affirming  9  Hun  (N.  Y.)  303.  Co.,  83  Mich.  285;  Detroit  City  R.  Co. 
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2.  Where  Road  Unauthorized — a.  In  General. — It  is  very 
generally  conceded  that  building  a  street  railroad  on  a  public 
highway  or  street  without  proper  authority  is  a  public  nuisance, 
and  that  any  abutting  property  owner  who  suffers  special  damage 
in  consequence  thereof  is  entitled  to  an  injunction  against  such 
nuisance  so  far  as  it  affects  his  special  rights.1 

Special  Damage  to  Individual.  —  But  it  must  be  carefully  noted  that 
although  the  unauthorized  construction  and  maintenance  of  a 
railroad  in  a  street  is  a  public  nuisance,  a  private  citizen,  cor- 
poration, or  abutting  property  owner,  not  owning  the  fee  in  the 
street,  cannot  enjoin  the  road  unless  he  has  suffered  special  dam- 
age apart  from  the  public  at  large.2 

Bight  Doubtful  or  injury  Hot  Serious.  —  And  where  the  complainant's 
right  is  doubtful,  or  no  irreparable  or  serious  injury  will  result, 
it  is  not  a  proper  case  for  injunction.8 

b.  Parties  —  Plaintiff.  —  The  plaintiff  in  a  suit  to  enjoin  the 
unauthorized  construction  or  operation  of  a  street  railway  on  the 
ground  of  nuisance  may  be  the  attorney-general  as  the  repre- 

v.  Mills,  85  Mich.  634,  46  Am.  &  Eng.  of  the  road.  Lorie  v.  North  Chicago 
R.  Cas.  608;  Dean  v.  Ann  Arbor  St.  R.  City  R.  Co.,  32  Fed.  Rep.  270. 
Co.,  93  Mich.  330;  People  v.  Ft.  Wayne,  Biaeretion  of  Court.  —  Even  where  it 
etc.,  R.  Co.,  92  Mich.  522;  Tracy  v.  appears  that  special  damage  has  re- 
Troy,  etc.,  R.  Co.,  54  Hun  (N.  Y.)  550;  suited  to  the  owner,  and  that  the  rail- 
Fritz  v.  Erie  City  Pass.  R.  Co.,  155  Pa.  road  was  constructed  without  the  neces- 
St.  472.  sary  consents  having    been  obtained, 

1.  Beekman  v.  Third  Ave.  R.  Co.,  it  rests  within  the  discretion  of  the 
13  N.  Y.  App.  Div.  279;  Schulenburg,  court  either  to  grant  an  immediate 
etc.,  Lumber  Co.  v.  St.  Louis,  etc.,  R.  injunction  or  to  give  the  railroad  corn- 
Co.,  129  Mo.  455;  Roberts  v.  Easton,  pany  a  reasonable  time  within  which 
19  Ohio  St.  78;  Shipley  v.  Continental  to  obtain  such  consents.  Black  v. 
R.  Co.,  13  Phila.  (Pa.)  128,  36  Leg.  Int.  Brooklyn  Heights  R.  Co.,  32  N.  Y.  App. 
(Pa.)  450;  Faust  v.  Passenger  R.  Co.,  Div.  468. 

3  Phila.  (Pa.)  164,  15  Leg.  Int.   (Pa.)  9.  New  Jersey,  —  Hinchman  v.  Pater- 

221;  Babcock  v.  Scranton  Traction  Co.,  son  Horse  R.  Co.,  17  N.  J.  Eq.  75. 

1   Lack.   Leg.   N.   (Pa.)  223;  Jolly  v.  New    York.  —  Black    v.    Brooklyn 

Pittsburg,  etc.,  R.  Co.,  16  Pa.  Co.  Ct.  Heights  R.  Co.,  32  N.  Y.  App.  Div.  468; 

1;  Pennsylvania  R.  Co.  v.  Montgom-  Adler  v.  Metropolitan  El.  R.  Co.,  138 

ery  County  Pass.   R.  Co.,  167   Pa.  St.  N.  Y.  173,  modifying  61  N.  Y.  Super. 

62,  36  W.  N.  C.  (Pa.)  153;  Thomas  v.  Ct.  85,  28  Abb.   N.  Cas.  (N.  Y.)  198; 

Inter-County  St.   R.  Co.,  167  Pa.  St.  Ninth  Ave.  R.  Co.  v.  New  York  El.  R. 

120,  36  W   N.  C.  (Pa.)  176;  Heilman  v.  Co.,  7  Daly  (N.  Y.)  174,  3  Abb.  N.  Cas. 

Lebanon,  etc.,  R.  Co.,  145  Pa.  St.  23;  (N.  Y.)  347;  Davis  v.  New  York,  14  N. 

Potts  y.  Quaker  City  El.  R.  Co.,  2  Pa.  Y.  506,  reversing  3  Duer  (N.  Y.)  1*9. 

Dist.  200;  hart  v.    Buckner,  54  Fed.  Pennsylvania.  —  Larimer,  etc.,  St.  R. 

Rep.  925,  2  U.  S.  App.  488,  affirming  52  Co.  v.  Larimer  St.  R.  Co.,  137  Pa.  St. 

Fed.  Rep.  835,  56  Am.  &  Eng.  R.  Cas.  533;  Shipley  v.  Continental  R.  Co.,  13 

430.  Phila.  (Pa.)  128,  36  Leg.  Int.  (Pa.)  450; 

In  Illinois  a  property  owner  sustain-  Peterson  v.  Navy  Yard,  etc.,  R  Co.,  5 

ing  an  injury  by  the  construction  of  a  Phila.  (Pa.)  199,  20  Leg.  Int.  (Pa.)  4. 

street  railway  in  front  of  his  property,  United  States.  —  Currier  v.  West  Side 

in  common  with  the  public  at  large,  El.  Patent  R.  Co.,  6  Blatchf.  (U.  S.) 

has  no   remedy.     If  he  has  suffered  487. 

some  special  injury  not  peculiar  to  the  8.  Hinchman  v.  Paterson  Horse  R. 

public  at  large,  his  remedy  will  be  at  Co.,  17  N.  J.   Eq.  75;  Ninth  Ave.  R. 

law  for  the  special  damage,  and  not  by  Co.,  v.  New  York  El.  R.  Co.,  7  Daly 

injunction  to  restrain  the  construction  (N.  Y.)  174,  3  Abb.  N.  Cas.  (N.  Y.)  347; 
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sentative  of  the  public,1  or,  as  previously  stated,  may  be  an 
individual  who  has  sustained  some  special  damage  from  the  road.9 

Joinder  of  Plaintifli.  —  It  is  held  that  a  bill  filed  by  the  owners  of 
several  distinct  lots  of  land  with  no  common  interest,  to  enjoin 
the  construction  of  a  street  railroad  as  a  nuisance  common  to  all 
the  landowners,  but  each  complainant  seeking  relief  for  special 
injury  to  his  own  property,  is  demurrable  for  misjoinder  of  par- 
ties ; 3  but  that  the  city  and  owners  of  property  on  a  street,  who 
may  be  injured  by  the  unlawful  laying  of  a  street  railway  track, 
are  proper  parties  to  a  bill  to  enjoin  such  use  of  the  street.4 

Defendant.  —  It  is  believed  that  the  street  railway  company  is  in 
general  the  only  necessary  party  defendant.0 

Schmitz  v.  Union  El.  R.  Co.,  50  Hun  persons  claiming  to  be  abutting  own- 

(N.  Y.)  407.  ers  sue   to  prevent  the  unauthorized 

1.  Grey  v.  New  York,  etc.,  Traction  use  of  the  street  by  a  street  railway 
Co.,  56  N.  J.  Eq.  463;  Atty.-Gen.  v.  company,  and  the  court  finds  at  the 
Toronto  St.  R.  Co.,  15  Grant  Ch.  (U.  trial  that  they  have  no  such  interest  as 
C.)  187.  And  see  article  Injunctions,  will  enable  them  to  maintain  the  action, 
vol.  to,  p.  902.  the  provision  of  the  statute  is  not  broad 

2.  See  supra,  2.  a.  In  General.  And  enough  to  enable  the  court  to  substi- 
see  article  Injunctions,  vol.  10,  p.  897.  tute  the  attorney-general  as  plaintiff. 

Hecessary   Consents    Lacking.  —  Only  Davis  v.  New  York,  14  N.  Y.  506,  re- 

abutting  property  owners  can  maintain  versing  3  Duer  (N.  Y.)  119. 
an  action  to  enjoin  a  street  railway  be-        8.  Hinchman  v.  Paterson  Horse  R. 

cause  of  the  absence  of  the  necessary  Co.,  17  N.  J.  Eq.  75.     And  see  article 

consents  of  abutting  property  owners.  Injunctions,  vol.  10,  p.  905. 
Glidden  v.  Cincinnati,  30  Cine.  L.  Bui.        Though  It  Has  Also  Been  Decided  that 

213,  11  Ohio  Dec.  (Reprint)  853.  two  or  more  persons,  each  owning  dis- 

An  abutting  property  owner,  as  such,  tinct  though  adjoining  lots  and  build- 

cannot  complain  of  defects  in  a  street  ings  on  the  street  of  a  city  where  it  is 

railway  grant  other  than  that  of  the  proposed,  without  authority  from  the 

absence  of   the   required  consents  of  city,  to  build  a  street  railroad  which, 

abutting  owners.    Glidden  v.  Cincin-  when  built,  will  obstruct  the  use  of  the 

nati,  30  Cine.  L.  Bui.  213,  11  Ohio  Dec.  properties  and  cause  a  common  injury 

(Reprint)  853;  Barney  v.  Ml.  Adams,  to  such  proprietors,  independent  and 

etc.,  Inclined  Plane  R.  Co.,  30  Cine.  L.  different  from  what  the  general  public 

Bui.  286,  11  Ohio  Dec.  (Reprint)  880.  suffers,   may   unite  as    plaintiffs  and 

Abutting    Owners'  Attack  Limited  to  maintain    an    action    to  restrain    the 

Their  Street.  —  In  an  action  to  enjoin  threatened  obstruction  and  nuisance, 

the  operation   and   construction   of  a  Atchison  St.   R.  Co.  v.  Nave,  38  Kan. 

street  railway,  abutting  property  own-  744,  36  Am.  &  Eng.  R.  Cas.  29. 
ers  can  attack  the  validity  of  a  grant        Property  Owners  on  Different  Streets 

for  a  street  railway  only  so  far  as  it  cannot  unite  as  plaintiffs,  each  owner 

affects  the  street  on  which  is  their  prop-  being  entitled  to  injunction  only  so  far 

erty,  and  that  depends,  so  far  as  the  as  his  own  street  is  concerned.    Glid- 

consent   of  property  owners    is    con-  den  v.  Cincinnati,  30  Cine.  L.  Bui.  213, 

cetned,  on  the  consent  of  the  majority  11  Ohio  Dec.  (Reprint)  853. 
of  the  property  owners  on  that  street.        4.  Philadelphia  v.  Thirteenth,  etc., 

Glidden  v.  Cincinnati,  30  Cine.  L.  Bui.  Sts.  Pass.  R.  Co.,  8  Phila.  (Pa.)  648. 
213,  11  Ohio  Dec.  (Reprint)  853.  5.  Hart*.  Buckner,  54  Fed.  Rep. 925, 

Substituting  Attorney-General  in  Place  2  U.  S.  App.  488,  affirming  52  Fed.  Rep. 

of  Property  Owners.  —  N.  Y.  Code  Civ.  835,  56  Am.  &  Eng.  R.  Cas.  430.     And 

Pro.,  §  723,  relating  to  amendments,  see  article  Injunctions,  vol.  10,  p.  909. 
authorizes   the  court  to  add  or  strike        City.  —  In  an  action  to  restrain  the 

out  names  of  parties,  or  correct  a  mis-  unauthorized  construction  of  a  street 

take  in  any  respect,  when  the  amend-  railroad  as  a  nuisance  by  a  property 

ment  does  not  change  substantially  the  owner  who  is  specially  damaged,  the 

claim  or  defense.     Therefore,   where  city  is  not  a  proper  party,  though  such 
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c.  Bill  or  Complaint.  —  The  bill  or  complaint  must  be 
sufficient  to  state  a  cause  of  action,1  should  contain  in  proper 
form  all  necessary  and  material  allegations,3  and  ought  to  show 
clearly  that  it  is  based  on  the  ground  of  nuisance  or  the  com- 
pany's lack  of  authority,  so  that  it  may  not  be  mistaken  for  an 
equitable  action  to  restrain  a  trespass.9 

V.  Remedies  of  Abuttiho  Owvebs  fob  Trespass  by  Elevated 
Roads  —  1.  Action  at  Law  —  a.  In  General  —  Foundation 
AND  Nature.  —  An  abutting  property  owner  may  suffer  an 
elevated  railway  to  be  constructed,  and  then  bring  successive 
actions  at  law  to  recover  damages  to  his  land  caused  by  the  con- 
struction, maintenance,  and  operation  of  the  railway.4 

lack  of  authority  is  because  of  the  in-  laying  its  tracks  in  a  public  street,  that 

valid  franchise  granted  by  the  city,  the  petition  to  the  common  council  for 

Beekman  v.  Third  Ave.  R.  Co.,  13  N.  authority  to  construct  the  road  was  not 

Y.  App.  Div.  279.  signed  by  the  requisite  property  own- 

1.  Porth  v.  Manhattan  R.  Co.,  58  N.  ers,  does  not  overcome  the  presump- 

.Y.  Super.  Ct.  366;  Schulenburg,  etc.,  tion  that  the  council  had  before  it  a 

Lumber  Co.  v.  St.  Louis,  etc.,  R.  Co.,  petition  purporting  on  its  face  to  meet 

129  Mo.  455.    And  see  article  Injunc-  the  requirements  of  the  law,  and  is  in- 

tions,  vol.  10,  p.  918  et  seq,  sufficient.     North  Chicago  St.  R.  Co. 

9.  Averment  of  Damage  to  Business  and  v.  Cheetham,  58  111.  App.  318. 

Property.  —  Upon  a  bill  for  injunction  Allegations  and  Proof  —  Variance.  — 

an  allegation  that  the  location  of  a  Where    an    abutting    property  owner 

street  railroad  will  inconvenience  the  seeks  to  enjoin  a  street  railroad  on  the 

complainant's  business  and  diminish  sole  ground  that  the  company  has  not 

the  value  of  his  property  is  material  obtained  the  consent  of  the  owners  of 

and  significant  only  where  the  road  is  one-half  of  the  property  bounded  on 

constructed  without  authority,  and  the  the  street,  as  required  by  the  statute, 

evil  complained  of  is  a  public  nuisance,  but  offers  no  evidence  to  prove  such 

as  showing  that  the  complainant  has  averment,  he  cannot  maintain  the  ac- 

sustained  special  injury.     Hogencamp  tion  by  offering  evidence  to  prove  that 

v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  he  owned  the  fee  of  the  street  where 

83.  the  track  was  laid,  and  that  he  had  not 

Alleging  Invalidity  of  Ordinance.  —  An  consented.     Benedict  v.  Seventh  Ward 

averment  in  a  bill  for  an  injunction  R.  Co.,  51  Hun  (N.  Y.)  m. 

10  restrain  a  street  railroad  company  3.  Complaint  for  Nuisance  or  Trespass. 

from  laying  its  tracks  on  certain  streets,  — As  to  whether  a  complaint  states  a 

that  a  city  ordinance  granting  the  use  cause  of  action  for  a  nuisance  or  asks 

of  the  public  street  to  the  railroad  com-  equitable    relief   from    trespasses    by 

pany  is   void  for   the  reason   that    it  elevated  railroads,  and  the   necessity 

was  passed  without  ten  days'  previous  of  electing  between  these  causes,  and 

notice  having  been  given  as  required  the  right  to  a  trial  by  jury,  see  the  fol- 

by  law,  and  for  the  reason  that  it  was  lowing  cases:  Cornell  v.  New  York  El. 

passed  without  a  proper  petition  ask-  R.  Co.,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 

ing  for  its  passage,  is  no  more  than  the  Supp.  511;  Libmann  v.  Manhattan  R. 

statement  of    the  conclusion   by  the  Co.,  59  Hun  (N.  Y.)  428,  26  Abb.  N. 

pleader  without  the  allegation  of  any  Cas.  (N.  Y.)423;  Barrett  v.  Manhattan 

fact  as  required.    An  averment  of  the  R.  Co.,  63  Hun  (N.  Y.)  630,  18  N.  Y. 

reason  why  the  ordinance  is  void  is  a  Supp.  71;  Sommer  v.  New  York  El.  R. 

mere  dodging  of  the  averment  of  fact  Co.,  60  Han  (N.  Y.)  148;  Bach  v.  New 

upon   which  the  conclusion  that  it  is  York  El.  R.  Co.,  60  Hun  (N.  Y.)  128; 

void  depends.     North  Chicago  St.  R.  Johnson  v.  Manhattan  R.  Co.,  61  Hun 

Co.  v.  Cheetham,  58  111.  App.  318.  (N.  Y.)  627,  16  N.  Y.  Supp.  434. 

Averring  Insufficient  Petition  for  An-  4.  Tallman  v.   Metropolitan   El.  R. 

thority  to  Construct  Road. —  An  allega-  Co.,   121   N.   Y.    119;  Pappenheim   v. 

tion    in    a   bill   for  an  injunction   to  Metropolitan  El.  R.  Co.,  128  N.  Y.  436; 

restrain  a  streel  railroad  company  from  Gal  way  v.  Metropolitan  El.  R.  Co.,  128 
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A  Beoovery  for  the  Permanent  Diminution  in  Value  of  the  property  can- 
not be  had  in  this  action,1  and  if  such  recovery  be  desired  resort 
must  be  had  to  equity.* 

b.  Parties.  —  Who  is  the  proper  party  to  bring  this  action, 
depends  of  course  on  the  facts  of  the  case ;  it  may  be  the  owner 
or  lessor  of  the  abutting  property  injured,*  or  the  lessee,4  or  a 
subsequent  purchaser.5 

Hein,  Devisees,  and  Cestuis  Que  Trustent.  —  The  action  may  also  fre- 
quently be  maintained  by  heirs  or  devisees  of  a  former  owner,6 

N.  Y.  132;  Lahr  v.  Metropolitan  El.  R.  operation    of    the    road,    where  such 

Co.,  104  N.  Y.  268.  premises  are  in  the  actual  possession 

The  Theory  upon  which  an  action  at  of  tenants  occupying  under  lease  from 

law  may  be  supported  against  an  ele-  him.     Mortimer  v.  Manhattan  R.  Co., 

vated  railroad  company  by  an  abutting  129  N.  Y.  81,  affirming  59  N.  Y.  Super, 

owner  upon  a  street  through  which  it  Ct.  579;  Kernochan  v.  New  York  El. 

runs  is  that  it  is  in  such  a  sense  a  tres-  R.  Co.,   128  N.  Y.  559;  Mine  v.  New 

passer  or  wrongdoer  as  to  be  liable  to  York  El.  R.  Co.,  128  N.  Y.  571,  affirm- 

such  owner  for  all  the  injuries  result-  ing  59  Hun  (N.  Y.)  625, 13  N.  Y.  Supp. 

ing  proximately  from  the  wrongful  act  510;    Johnston  v.   Manhattan   R.  Co., 

of. maintaining  and  operating  its  road.  60  Hun  (N.  Y.)  583,  14  N.  Y.  Supp.  897; 

The  continued  invasion  of  the  privacy  Johnston  v.  Manhattan  R.  Co.,  (C.  PI. 

of  the  occupant  of  a  building,  where  it  Gen.  T.)  11   N.  Y.  Supp.  68;  Mulford 

has   the    effect    to  reduce   the   rental  v.  Metropolitan  El.  R.  Co.,  (C.  PI.  Gen. 

value,  is  such  an  injury,  and  for  the  T.)  12  N.  Y.  Supp.  929:  We  rf  el  man  v. 

damages  so  resulting  the  company  is  Manhattan  R.  Co.,  16  Daly  (N.  Y.)355- 

liable.     Moore  v.  New  York  El.  R.  Co.,  4.  Lessee. —  It  seems   that  where  a 

130  N.  Y.  523  (reversing  15  Daly  (N.  Y.)  lease   was  executed  prior  to  the  con- 

510,  24  Abb.   N.  Cas.  (N.  Y.)  74,  and  struction  of  the  road,  the  lessee  is  the 

citing  Lahr  v.  Metropolitan  El.  R.  Co.,  proper  party  to  maintain  the  action. 

104  N.  Y.  269;  Drucker  v.  Manhattan  Kernochan  v.   New  York  El.  R.  Co., 

R.  Co.,   106  N.  Y.  157;  Kane  v.  New  128  N.  Y.  559,  59  Am.  &  Eng.  R.  Cas. 

York  El.  R.  Co.,  125  N.  Y.  164).     See  317,  affirming  59  N.  Y.  Super.  Ct.  561, 

also  Duyckinck  v.   New  York  El.  R.  13  N.  Y.  Supp.  624. 

Co.,  3  Silv.  App.  (N.  Y.)  317.  5.  Purchasers  of   the  property  after 

Action  on  the  Case.  —  This  liability  of  the  road  was  put  into  operation  are  en- 

the  defendant  is  not  that  for  which  the  titled  to  maintain  the  action  at  law  for 

remedy  is  by  action  in  the  nature  of  depreciation  in  rental  value.     Ross  v. 

that  formerly  known  as  trespass  quare  Metropolitan    El.    R.    Co.,    57    N.   Y. 

clausum,  but  rather  in  the  nature  of  Super.  Ct.  412, following  Mortimer  v. 

thai   known  at  common  law  as  an  ac-  Manhattan  R.  Co.,  129  N.  Y.  81,  and 

lion  on  the  case.     Moore  v.  New  York  Pappenheim   t>.   Metropolitan   El.    R. 

El.  R.  Co.,  130  N.  Y.  523,  reversing  15  Co.,  128  N.  Y.  436. 

Daly  (N.  Y.)  510,  24  Abb.  N.  Cas.  (N.  6.  Devisees    and    Heirs.  —  A  devisee 

Y.)  74,   and  citing  Kernochan  v.  New  does   not  acquire   by  the  devise  the' 

York  El.  R.  Co.,  128  N.  Y.  559.  right  to  sue  for  injury  by  an  elevated 

1.  Paret  v.  New  York  El.  R.  Co.,  60  railroad,  to  the  rental  value  of  real 
N.  Y.  Super.  Ct.  441;  Tallman  v.  estate,  which  happened  prior  to  the 
Metropolitan  El.  R.  Co.,  121  N.  Y.  119;  passing  of  title  under  the  devise.  The 
Pappenheim  v.  Metropolitan  El.  R.  right  of  action,  being  a  personal  asset, 
Co.,  128  N.  Y.  436;  Gal  way  v.  Metro-  is  vested  in  the  executors  or  adminis- 
polttan  El.  R.  Co.,  128  N.  Y.  132.  See  trators,  who  are  the  only  proper  parties 
Doane  v.  Lake  St.  El.  R.  Co.,  165  111.  to  maintain  the  suit.  Paret  v.  New 
510.  York  El.  R.  Co.,  60  N.  Y.  Super.  Ct. 

2.  See  infra,  2.  a.  In  General.  441;  Griswold  v.  Metropolitan  El.  R. 
8.  Lessor.  —  An  owner    of   abutting  Co.,  122  N.  Y.  102,  modifying  14  Daly 

property  may  properly  sue  for  dam-  (N.  Y.)  484. 

ages  in  an  action  at  law  for  deprecia-  But   where   the  owner  of  abutting 

tion  in  the  rental  value  of  his  prop-  property,  who  leased  it  before  the  road 

erty  caused  by  the  construction   and  was  built,  dies  intestate,  or  having  de- 
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but  not  usually  by  cestuis  que  trustent.  * 

c.  Complaint.  —  The  complaint  must  follow  the  general  rules 
of  pleading,  and  be  sufficient  to  state  a  cause  of  action.2 

d.  Trial,  Verdict,  and  Judgment. —The  trial  must  be 
had  on  proper  and  competent  testimony,3  and  instructions 
should  be  given  or  refused  according  to  the  rules  of  law  applicable.4 

The  Verdict  and  Judgment  must  be  entered  for  the  defendant  if  the 
jury  find  that  the  plaintiff  has  suffered  no  rental  damages,  since 
fee  damages  cannot  be  recovered  in  an  action  at  law.5 

v  sed  the  land,  the  right  to  damages  cause  of  action  based  upon  the  bond, 

accruing  after  his  death  goes  with  the  with  one  for  damages  for  the  wrongful 

title  to  the  heirs  or  devisees,  not  to  constiuction  and  operation  of  the  road, 

his  personal   representatives,  and  the  Hart  v.   Metropolitan   El.  R.  Co.,   15 

former  may  sue  in   their  own   right.  Daly  (N.  Y.)  391. 

Kernochan  v.  New  York  El.   R.  Co.,  Complaint  Including  Claim  for  Rental 

128  N.  Y.  559,  50  Am.  &  Eng.  R.  Cas.  and  Selling  Value.  —  Although  the  com- 

317,  affirming  59  N.  Y.  Super.  Ct.  561,  plaint   in  an  action  at  law  purports  to 

13  N.  Y.  Supp.  624.  set  forth  two  causes  of  action,  one  for 

1.  Trustees  and  Cestuis  Que  Trustent.  loss  of  rental  value  and  the  other  for 
—  Where  a  trust  has  been  made  of  the  depreciation  in  selling  value  of  prop- 
abutting  property,  the  trustees  are  in  erty,  yet  the  second  alleged  cause  of 
general  the  proper  parties  plaintiff  in  action  is  nothing  more  than  the  state- 
the  action.  See  Mortimer  v.  Man  hat-  ment  of  a  separate  item  of  damage 
tan  R.  Co.,  129  N.  Y.  81,  affirming  59  claimed  to  have  resulted  from  the 
N.  Y.  Super.  Ct.  579.  same  wrongful  acts  of  the  defendant 

A  Cestui  Que  Trust  cannot  sue  an  ele-  railroad    company  which  formed  the 

vated  railway  for  damages  to  abutting  basis  of  the  first  cause  of  action.     Two 

real  estate,    unless    the    trustee   who  species  of  damages  resulting  from  the 

holds  the   legal   title   refuses   to  sue.  same  act    do   not    give   two  separate 

And  where  the  beneficiary  sues  in  his  causes  of  action.     Paret  v.  New  York 

own  name,  an  allegation  in  the  com-  EI.  R.  Co.,  60  N.  Y.  Super.  Ct.  441. 

plaint  that  the  trustee  had  declined  to  Pleading  Expenses  as  Special  Damages, 

be  made  a  plaintiff  and  was  therefore  — In   an  action  against  an   elevated 

made  a  defendant  is  not  sufficient  to  railway  company  to  recover  damages 

show  that  the  trustee  refused  to  bring  for  maintaining  a  station  in  front  of 

the  action;  and  where  it  appears  that  the  plaintiff's  premises,  evidence  of  the 

the  action  is  brought  by  attorneys  not  plaintiff's  legal  expenses  in  a  former 

selected  by  the  beneficiary,  the  trustee  action  is  not  admissible,  where  such 

has  a  right  to  refuse  to  allow  the  use  expenses  are   not  alleged   as  special 

of  his  name  as  a  plaintiff.     Lindheim  damages;     but    even    if    pleaded    as 

v.  Manhattan  R.  Co.,  68  Hun  (N.  Y.)  special  damages,  counsel  fees  for  an 

122.  argument  on  appeal  are  not  allowable. 

9.  Verification  of  Complaint  and  An-  Mattlage  v.  New  York  El.  R.  Co.,  (C. 

thority  to  flue.  —  An  action  against  an  PI.  Gen.  T.)  17  N.  Y.  Supp.  536. 

elevated  railway  to  recover  damages  8.  McGean  V.Manhattan  R.  Co.,  117 

to  abutting   property,   caused   by  the  N.  Y.  219;  Kernochan  v.  New  York  El. 

construction  of  the  road  in  the  street,  R.  Co.,  128  N.  Y.  559;  Moore  v.  New 

should  be  dismissed  where  a  person  York  El.  R.  Co.,  126  N.  Y.  671,  revers- 

who  has  no  interest  in  the  controversy  ing  59  N.  Y.  Super.  Ct.  32. 

verifies  the  complaint,  and  the  attorney  4.  Williams  v.  Brooklyn  El.  R.  Co., 

cannot  show  his  authority  to  bring  the  126  N.  Y.  96,  46  Am.  &  Eng.  R.  Cas. 

action  for   the   proper  parties.     Lind-  149,  reversing  57  Hun  (N.  Y.)  591,  10 

heim  v.  Manhattan  R.  Co.,  68  Hun  (N.  N.  Y.  Supp.  929;  Mortimer  i>.  Metro- 

Y.)  122.  politan  El.  R.  Co.,  54  N.  Y.  Super.  Ct. 

Misjoinder  of  Causes  of  Action.  —  Whe  re  322. 

an  elevated  railway  company  has  given  5.  Paret  v.  New  York  El.  R.  Co.,  60 

bond  with  sureties  to  an  abutting  prop-  N.  Y.  Super.  Ct.  441. 

erty  owner  to  pay  all  damages  assessed,  Nominal  Damages.  —  Where  the  title 

such   abutting  owner  cannot  unite  a  of  the  plaintiff  and  the    trespass  are 
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2.  Equitable  Action  —  a.  In  General  —  (i)  Right  to  Resort  to 
and  Adequacy  of  Remedy.  —  Where  an  elevated  railroad  is 
being  or  has  been  constructed  in  front  of  a  person's  property, 
the  property  owner,  in  order  to  get  full  relief  and  prevent  a 
multiplicity  of  actions  at  law,  may  resort  to  equity  for  the  pur- 
pose of  enjoining  the  continuance  of  the  trespass  until  the  com- 
pany has  made  compensation  for  the  rights  and  easements  which 
it  has  taken  or  until  it  has  acquired  them  in  condemnation  pro- 
ceedings.1 And  the  equitable  action  for  an  injunction  to  restrain 
the  continuing  trespass  is  ordinarily  the  only  adequate  remedy 
afforded  an  abutting  property  owner  for  the  invasion  of  his  ease- 
ment of  light,  air,  and  access  to  the  street,  by  an  elevated  railway 
company.2 

established,  though  no  material  dam*  Saurez  v.  Manhattan  R.  Co.,  60  Hun 

age  is  shown  there  must  be  a  verdict  (N.  Y.)s84, 15  N.  Y.  Supp.  222;  Stroub 

for  the  plaintiff  for  the  nominal  dam-  v.  Manhattan  R.  Co.,  (N.  Y.  Super.  Ct. 

ages  proven.     Moore  v.  New  York  El.  Spec.  T.)  14  N.  Y.  Supp.  773,  affirmed 

R.  Co.,  (C.  PI.  Gen.  T.) 4  Misc.  (N.  Y.)  59  N.  Y.  Super.  Ct.  505;  Abendroth  v. 

132.     Citing  Sternberger  v.  Metropoli-  New  York  El.  R.  Co.,  54  N.  Y.  Super, 

tan  EL  R.Co.,  (C.  PI.  Gen.  T.)  2  Misc.  Ct.  417;     Maitland  v.    Manhattan   R. 

(N.  Y.)  113;  Hoffman  v.  Manhattan  El.  Co.,  (C.  PI.)  9  Misc.  (N.  Y.)  616. 
R.  Co.,  (C.  PI.  Gen.  T.)i  Misc.  (N.  Y.)        Time  of  Bringing  Aotion.-— The  abut- 

155;   Newman  v.  Metropolitan  El.  R.  ting  property  owner  may  take  his  rem- 

Co.,  118N.  Y.618;  Bohm  v.  Metropoli-  edy  by  equitable  action  at  the   time 

tan  El.  R.  Co.,  129  N.  Y.  576.  the  construction  of  the   road  is  com- 

Costs —  Title  to  Realty  in  Issue. —  menced,  or  at  any  time  afterward  dur- 
When  the  taking  of  an  abutting  own-  ing  his  ownership  of  the  abutting  prop- 
er's easement  in  the  street  for  the  pur-  erty.  Tallman  v.  Metropolitan  El.  R. 
pose  of  an  elevated  railway  is  properly  Co.,  121  N.  Y.  119;  Galway  v.  Metro- 
pleaded,  and  denied  in  the  answer,  politan  El.  R.  Co.,  128  N.  Y.  132. 
this  puts  the  plaintiff's  title,  which  2.  An  abutting  property  owner  has 
is  real  property,  in  issue,  within  the  no  direct  means  of  compelling  com  pen- 
meaning  of  the  N.  Y.  Code  Civ.  Pro.,  sation  for  the  injury  to  bis  easements 
§  3228,  providing  that  the  plaintiff  in  the  street,  caused  by  the  construe- 
shall  recover  costs  where  *'  a  claim  of  tion  and  operation  of  an  elevated  rail 
title  in  real  property  arises  upon  the  way.  He  cannot  apply  for  condemna- 
pleadings,"  where  the  plain  (iff  has  tion  proceedings,  nor  can  he  compel 
recovered  a  verdict.  Jones  v.  Metro-  the  corporation  to  apply;  neither  can 
politan  El.  R.  Co.,  59  N.  Y.  Super.  Ct.  he  maintain  ejectment  for  the  ease- 
437;  Bruen  v.  Manhattan  R.  Co.,  (C.  ments  of  light,  air,  and  access;  nor 
PI.  Gen.  T.)  14  N.  Y.  Supp.  788,  affirm-  can  he  secure  the  value  of  his  ease- 
ing  20  Civ.  Pro.  (N.  Y.)  t27,  affirmed  ments  in  actions  of  trespass  for  the 
131  N.  Y.  602.  damages  sustained  from  day  to  day. 

1.  Story  v.  New  York  El.  R.  Co.,  90  Therefore  an  action  in  equity  to  re- 

N.  Y.  179,  7  Am.  &  Eng.  R.  Cas.  596,  strain  the  continuous  trespass  is  the 

11  Abb.  N.  Cas.  (N.  Y.)  236,  reversing  only  remedy  whereby  he  can  recover 

(C.  PI.  Spec.  T.)3Abb.  N.  Cas.  (N.  Y.)  just  compensation.     Knox   v.   Metro- 

478;  Pappenheim  v.  Metropolitan  El.  R.  politan  El.  R.  Co.,  58  Hun  (N.  Y.)  517, 

Co.,  128  N.  Y.  436;  Jewett  v.  Union  El.  affirmed  128  N.  Y.  625.     See  also  Pond 

R.  Co.,  48  Hun  (N.  Y.)6i8;  Glover  v.  v.   Metropolitan  El.   R.  Co.,  112  N.  Y. 

Manhattan  R.  Co.,  51   N.   Y.   Super.  186. 

Ct.  1;  Korn  v.  New  York  El   R.  Co.,        Where  an  Adequate  Remedy  at  Law 

60  Hun  (N.  Y.)  583,  15  N.  Y.  Supp.  10;  Exists    an    injunction     will     not    be 

Werfelman  v.   Manhattan   R.  Co.,  16  granted,    and    the     equitable     action 

Daly  (N.  Y.)  355:  Caro  v.  Metropolitan  should  not  be  resorted  to.     Nutting  v. 

El.   R.  Co.,  46  N.  Y.  Super.  Ct.  138;  Kings  Counly  El.  R.  Co.,  48  Hun  (N. 

Shepard  v.  Manhattan  R.  Co..  117  N.  Y.)  348;  Krone  v.  Kings  County  El.  R. 

Y.  442,  affirming $i  N.  Y.  Super.  Ct.  5;  Co.,  50  Hun  (N.  Y.)  431. 
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(2)  Right  to  Injunction  as  Basis  of  Action.  —  The  primary  object 
and  the  basis  of  the  action  is  to  obtain  the  injunction,  the  grant- 
ing of  damages  being  only  incidental.1  The  first  inquiry  there- 
fore must  always  be  whether  the  plaintiff  has  suffered  such  dam- 
ages as  to  entitle  him  to  an  injunction;  this  relief  being  given 
where  the  damages  have  been  substantial,  but  refused  where  no 
damages  or  only  nominal  ones  have  been  suffered.9 

(3)  Ascertaining  Past  and  Fee  Damages  as  Incidents.  —  Inci- 

In  Illinois an  abutting  owner  having  N.  Y.  Supp.  540,  affirming  26  Abb.  N. 

a  complete  remedy  at  law,  a  court  of  Cas.  (N   Y.)73;  Gray  v.  Manhattan  R. 

equity  will  not,  upon  his  allegation  that  Co.,  16  Daly  (N.    Y.)   510;    Purdy  v. 

the  ordinance  authorizing  the  construe-  Manhattan  El.  R.  Co.,  (C.  PI.  Gen.  T.) 

tion   is  illegal,  enjoin   the  defendant  36  N.  Y.  St.  Rep.  43.     See  Maitland  v. 

from  proceeding  until  the  question  of  Manhattan  R.  Co.,  (C.  PI.)  9  Misc.  (N. 

illegality  can  be  litigated  and  deter-  Y.)  616. 

mined,  but  will  remit  him  to  his  action        Where  Complainant's  Property  Has  In- 

at  law.     If  the  construction  is  illegal  creased  in  Value  because  of  the  construc- 

an   action   by  the   cily  is  the  proper  tion  of  the  road,  an  injunction  will  not 

remedy.    Doane  v.  Lake  St.  El.  R.  Co.,  be  granted.     Rich    v.   Manhattan   R. 

165  111.  510;  Phelps  v.  Lake  St.  El.  R.  Co.,  (C.   PI.  Gen.  T.)  19  N.  Y.  Supp. 

Co..  60  111.  App.  471;  Palmer  v.  Union  543,  distinguishing  Sperb  v.  Metropolis 

El.  R.  Co.,  64  111.  App.  534.  tan  El.  R.  Co.,  61  Hun  (N.  Y.)  539; 

1.  Rich  v.  New  York  El.  R.  Co.,  16  Stein  me  tz  v.  Metropolitan  El.  R.  Co., 
Daly  (N.  Y.)  518.  (N.  Y.  Super.  Ct.  Spec.  T.)  18  N.  Y. 

Character  of  Action  Determined  by  These  Supp.  209,  and  following  Bohm  v.  Met 
Considerations.  —  The  character  of  an  ropolitan  El.  R.  Co.,  129  N.  Y.  576; 
action  is  determined  by  the  allegations  Mattlage  v.  New  York  El.  R.  Co.,  (C. 
of  the  complaint  and  the  nature  of  the  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  339;  Hoff- 
relief  demanded.  So  in  an  action  man  v.  Manhattan  El.  R.  Co.,  (C.  PI. 
against  an  elevated  railway,  where  the  Gen.  T.)  1  Misc.  (N.  Y.)  155. 
relief  sought  is  damages  and  the  abate-  But  this  will  not  apply  where  the 
ment  of  the  use  of  the  railroad  and  the  evidence  shows  that  the  property  had 
removal  of  the  tracks  and  an  injunc-  advanced  in  value  since  the  construc- 
tion against  running  the  trains,  or,  if  tion  of  the  road,  but  that  property  on 
the  company  is  permitted  to  use  the  other  streets,  not  affected  by  the  road, 
tracks,  permission  to  do  so  only  on  had  increased  in  value  much  more 
condition  that  the  plaintiff  shall  be  rapidly.  Bernheimerz/.  Manhattan  R. 
paid  damages,  the  action  is  one  of  Co.,  (C.  PI.  Spec.  T.)  26  Abb.  N.  Cas. 
equity  to  restrain  the  use  and  occu-  (N.  Y.)  88. 

pancy  of  the  street,  and  not  an  action  Damages  Insufficient  for  Injunction  but 

to  abate  a  nuisance,  the  damages  asked  Recoverable  at  Law.  —  Where  it  is  found 

for  being  only  incidental  co  the  equi-  that,  upon  considering  and  balancing 

table  relief  sought.    Watson  v.  Manhat-  the  advantages  and  injuries  to  various 

lan  R.  Co.,  53  N.  Y.  Super.  Ct.  137, .17  properties  of  the  plaintiff  by  reason  of 

Abb.  N.  Cas.  (N.  Y.)  289.  the  operation  of  the  defendant's  road, 

Action    to    Becover   Only   Prospective  the  plaintiff  has  not  made  out  a  case 

Damages.  —  An  equitable  action  against  for  an   injunction,   but  the    evidence 

an  elevated   railroad  company  to   re-  shows   that    some    damage  has  been 

cover  only   prospective    damages   for  done  to  certain  of  his  properties,  and 

injuries   inflicted    upon   real  property  the  complaint  contains  sufficient  alle- 

cannot  be  sustained.     Galway  v.  Met*  gations  to  entitle  him  to  a  recovery  in 

ropolitan  El.    R.  Co.,   128  N.  Y.  132,  an  action  at  law,  the  complaint  should 

following  Pond  v.  Metropolitan  El.  R.  not  be  dismissed,  but  the  cause  shouH 

Co.,  112  N.  Y.  187.  be  retained  and  submitted  to  the  jury 

2.  Rich  v.  New  York  El.  R.  Co.,  16  as  an  action  at  law,  and  the  plaintiff 
Daly  (N.  Y.)  518;  Bernheimer  v.  Man-  permitted  to  recover  for  the  injuries  he 
hattan  R.  Co.,  (C.  PI.  Spec.  T.)  26  has  actually  sustained.  Rich  v.  New 
Abb.  N.  Cas.  (N.  Y.)  88;  Brush  v.  York  El.  R.  Co.,  16  Daly  (N.  Y.) 
Manhattan  R.  Co.,  (C.  PI.  Gen.  T.)  17  518. 
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dental  to  the  main  relief,  past  damages  may  be  awarded  in  order 
that  complete  justice  may  be  done  between  the  parties,1  and  the 
court  may  ascertain  the  damages  to  the  fee  by  reason  of  future 
injury  to  be  apprehended,  as  a  matter  of  favor  to  the  defendant, 
in  order  that  the  injunction  may  be  avoided  on  payment  of  the 
amount  so  found.3 

b.  Parties  —  (i)  In  General.  —  One  who  holds  the  legal  title 
to  abutting  lots  is  a  proper  party  to  maintain  an  action  against 
an  elevated  railway  company  for  an  injunction  and  damages.* 

(2)  Personal  Representatives  —  Trustees  —  Heirs.  —  Personal 
representatives,  trustees,  heirs,  etc.,  of  abutting  property  owners 
are  frequently  proper  or  necessary  parties  to  this  action.4 

1.  Rich  v.  New  York  El.  R.  Co.,  16  N.  Y.  Code  Civ.  Pro.,  §1665:  Thompson 
Daly  (N.  Y.)  518;  Shepard  v.  Manhat-  v.  Manhattan  R.  Co.,  130  N.  Y.  360, 
tan  R.  Co.,  117  N.  Y.  442,  affirming  57  affirming  16  Daly  (N.  Y.)  64,  which 
N.  Y.  Super.  Ct.  5;  Chanier  v.  New  affirmed  15  Daly  (N.  Y.)  438,  and  quot- 
York  El.  R.  Co.,  34  N.  Y.  App.  Div.  ing  Pappenheim  v.  Metropolitan  El.  R. 
305;  Emigrant  Mission  Committee   v.  Co.,  128  N.  Y.  436. 

Brooklyn  El.  R.  Co.,  20  N.  Y.  App.  Life  Tenant  —  Joining  Owners  of  Fee. 

Div.  596;  Pegram  v.  New  York  El.  R.  —  Where  a  female  plaintiff  wishes  10 

Co.,  147  N.  Y.   135,  affirming  (N.  Y.  sue  for  injuries  to  property,  caused  by 

Super.  Ct.  Gen.   T.)   8   Misc.  (N.   Y.)  the  construction  and  operation  of  an 

425;    Suarez  v.   Manhattan   R.  Co.,  60  elevated  road  in  the  street,  and  it  ap- 

Hun  (N.  Y.)  584,  15  N.  Y.  Supp.  222.  pears  that  her  interest  in  the  premises 

Grantee's  Claim  for  Past  Damages  8ev-  is  that  of  a  life  tenant  with  a  condition 

eredfrom  Premises.  —  In  an  action  by  a  that  she  shall  not  remarry,  the  owners 

grantee  against  an  elevated   road  for  of  the  fee  should  be  made  parties,  thai 

an  injunction  and  damages,  the  court  the  damages  recoverable  may  be  ap- 

has  no  jurisdiction  to  award  past  dam-  portioned  according  10  the  interest  of 

ages  where  the  grantor  has  assigned  the  respective   parties.     Bach  v.  New. 

to  1  he  grantee  his  claim  for  past  dam-  York  El.  R.  Co.,  60  Hun  (N.  Y.)  128. 

ages,  thus  severing  such  claim  from  4.  Personal  Eepresentatives  Instead  of 

the   premises.       Kingsland    v.   Kings  Eemainderman.  —  A   person   owning  a 

County  El.  R.  Co.,  83  Hun  (N.  Y.)  151.  moiety  of  certain  premises  declined  to 

2.  Rich  v.  New  York  El.  R.  Co.,  16  become  a  plaintiff  in  an  action  against 
Daly  (N.  Y.)  518;  Pappenheim  v.  Met-  an  elevated  railway  for  an  injunction 
ropolitan  El.  R.  Co.,  128  N.  Y.  436.  and  for  damages,  and  was  made  a  de- 

3.  Korn  v.  New  York  El.  R.  Co.,  59  fendant,  and  after  his  death  a  motion 
Hun  (N.  Y.)  625,  13  N.  Y.  Supp.  514;  was  made  to  bring  in  his  personal  rep- 
Korn  v.  Metropolitan  El.  R.  Co.,  59  resentatives.  They  did  not  appear  on 
Hun  (N.  Y.)  505,  affirmed  129  N.  Y.  648.  the  motion,  and  were  made  defendants 

Where  Corporation  Owns  Abutting  Prop-  at  the   election   of  the  company.    At 

erty.  —  Third  Ave.  R.  Co.  v.  New  York  the  triaU  after  ihe  plaintiff  had  rested, 

El.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  the  company  moved  to  dismiss  on  the 

19  Abb.  N.  Cas.  (N.  Y.)  261.  ground  of  a  defect  of  parties,  in  that 

Where  County  Does  Not  Own  Fee  in  the  codefendants  were   only  trustees 

Street.  —  Kings  County  v.  Sea  View  R.  and    that  the    remaindermen    should 

Co.,  23  Hun  (N.  Y.)  180.  have  been   brought  in.     It  appeared 

Eemainderman  —  Injury  to  Inheritance,  that  the  company  knew  of  the  interest 

— A  trespass  by  an  illegally  constructed  of  the   remainderman  at  the  time  it 

railway  is  an  injury  to  the  inheritance,  elected  to  bring  in  the  representatives 

and  a  person  seized  of  an  estate  in  re-  as  defendants,  but  did  not  raise  the 

mainder  in    premises  abutting   upon  objection  either  by  answer  or  demur- 

the  street  may  maintain  an  action  for  rer,  and  it  was  held  that  the  motion  to 

an    injunction    against    the    railroad  dismiss  was  too  late.     Knapp  v.  New 

company,  "  founded  upon   an  injury  York  El.   R.  Co.,  (N.  Y.   Super.  Ct. 

done  to  the  inheritance,  notwithstand-  Gen.  T.)  4  Misc.  (N.  Y.)  408. 

ing  any  intervening  estate  for  life."  Where  Lands  Are  Held  by  Tenants  in 
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(3)  Subsequent  Purchasers  and  Grantors.  —  Where  the  owner 
of  property  affected  by  an  illegal  structure  sells  and  conveys  the 
absolute  fee,  the  vendee  takes  it  with  all  the  easements  appurte- 
nant to  the  premises,  and  all  the  rights  of  a  general  owner,  and 
he  is  a  proper  party  plaintiff  in  an  action  to  recover  damages 
accruing  after  his  purchase,  or  to  restrain  the  continuance  of  the 
trespass.1  But  if  a  party  conveys  his  property  pendente  lite  he 
may  carry  on  the  suit  and  have  such  relief  as  he  is  entitled  to 
under  the  terms  of  his  deed ;  *  or  the  court  may,  in  certain  cases, 

Common,  the  executrix  of  one  of  the  583,  15  N.  Y.  Supp.  10;  Watson  v.  Met- 

tenants  may  join  with  the  other  ten-  ropolitan  El.  R.  Co.,  57  N.  Y.  Super, 

ants  in  an  action  against  an  elevated  Ct.  364;  Hoch  v.  Metropolitan  El.  R. 

railway  for  injuries  for  maintaining  its  Co.,  59  Hun  (N.Y.)  541;  American  Bank 

road  in  the  street,  and  claim  damages  Note  Co.  v.  New  York  El.  R.  Co.,  59 

as  executrix  for  injuries  during  the  N.  Y.  Super.  Ct.  175,  modified  in  129 

lifetime  of  her  testator,  and  may  re-  N.  Y.  252;  Foote  v.  Manhattan  R.  Co., 

cover  as  devisee  for  injuries  since  the  58  Hun  (N.  Y.)  478;  Mitchell  v.  Metro- 

testalor's  death.     McCreap.  New  York  politan  El.  R.  Co.,  134  N.  Y.  n,  affirm- 

El.  R.  Co.,  13  Daly  (N.  Y.)  302,  applied  ing  56  Hun  (N.  Y.)  543. 

in  Sanders  v.  New  York  El.  R.  Co.,  15  Reservation   of   Bight   of  Action    by 

Daly  (N.  Y.)  388.     See  also  Shepard  v.  Grantor.  —  Where    a    deed  conveying 

Manhattan    R.    Co.,   117   N.   Y.   442,  abutting    property    reserves    to    the 

affirming  57  N.  Y.  Super.  Ct.  5.  grantor  all  right  of  action  for  injuries 

The  Executors  and  Trustees  are  en-  to  the  property  at  the  time  of  the  trans- 
titled  to  recover  in  one  action  such  fer,  the  grantee  is  not  entitled  to  a 
losses  as  resulted  to  the  rental  value  of  remedy  against  the  company  where  it 
the  property  during  their  testator's  is  found  as  a  fact  that  the  fee  value  of 
lifetime,  and  also  such  as  have  resulted  the  property  has  not  been  damaged 
since  the  testator's  death  —  the  former  since  the  conveyance.  Sperb  v.  Met- 
as  executors,  and  the  latter  as  devisees  ropolitan  El.  R.  Co.,  61  Hun  (N.Y.) 
in  trust.  Knox  v.  Metropolitan  El.  R.  539,  16  N.  Y.  Supp.  392.  See  Kings- 
Co.,  58  Hun  (N.  Y.)  517,  affirmed  128  land  v.  Kings  County  El.  R.  Co.,  83 
N.  Y.  625.  Hun  (N.  Y.)  151. 

Abatement  —  Eevivor  by  Devisee  and  2.  Pegram  v.  New  York  El.  R.  Co., 

Exeoutrix. —  An  action  in  equity  against  147  N.  Y.  135;  Van  Allen  v.  New  York 

an  elevated  railroad  for  an  injunction  El.  R.  Co.,   144  N.  Y.   174;  Follett  v. 

and   damages  is   not    technically    an  Brooklyn  El.   R.  Co.,  91   Hun  (N.  Y.) 

action  of  trespass,  and  does  not  abate  296. 

on  the  death  of  the  plaintiff,  but  may  Maintenance  of  Suit  by  Grantor  —  Pro- 
be revived  in  the  name  of  the  devisee  eeedings  to  Bring  In  Grantee.  —  If  the 
and  executrix  of  the  plaintiff.  Sanders  plaintiff's  right  as  an  abutting  owner 
v.  New  York  EL  R.  Co.,  15  Daly  (N.  to  enjoin  the  operation  of  the  road  and 
Y.)  388.  recover  the  permanent  damages  passed 

1.  Pappenheim  v.  Metropolitan  El.  with  the  transfer  of  the  premises  con- 

R.  Co.,  128  N.  Y.  436,  50  Am.  &  Eng.  veyed  pendente  lite,  it  seems  that  the 

R.  Cas.  260,  affirming  59  N.  Y.  Super,  provision  of  the  N.  Y.  Code,  §  756,  re- 

Ct.  576;  Hughes  v.  Metropolitan  El.  R.  lating  to  a  transfer  of  interest  after 

Co.,  130  N.  Y.  14;  Werfelman  v.  Man-  suit  brought,   would   apply,  and   the 

hattan   R.  Co.,   16  Daly  (N.   Y.)  355,  action  would  proceed  as  if  the  convey- 

reversed  134  N.  Y.  613;  Glover  v.  Man-  ance  had  not  been  made,  unless  the 

hattan  R.  Co.,  51  N.  Y.  Super.  Ct.  1;  court  directed  the  grantee  to  be  made 

Sanders  v.  New  York  El.  R.  Co.,  15  a  party.     It  seems  also,  that  this  ques- 

Daly  (N.  Y.)  388;  Bischoff  v  New  York  tion   may   not   be    presented  for    the 

El.  R.  Co.,  138  N.  Y.  257,  affirming  61  first  time  on  the  trial,  but  should  be 

N.  Y.  Super  Ct,  211;    Sterry  v.   New  presented  by  motion  or  supplementary 

York  El.  R.  Co.,  3  Silv.  App.  (N.  Y.)  pleading. 

599,  129  N.   Y.  619,  affirming  (C.   PI.  Where  the  defendant  had  no  means 

Gen.  T.)  14  N.  Y.  Supp  958;  Korn  7/.  of  knowing  of  the  transfer  until  dis- 

New  York  El.  R.  Co.,  60  Hun  (N.  Y.)  closed  on  the   trial,   if  he  desired   to 
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substitute  the  grantee  as  plaintiff.1 

(4)  Lessor  and  Lessee  —  Action  by  Lessor.  —  A  party  who  is  the 

owner  of  record,  or  by  written  instrument,  of  premises  may 
maintain  an  equitable  action  against  an  elevated  railway  company 
in  his  own  name ;  and  what  private  arrangement  he  may  have 

outside  of  his  paper  title,  with  third  parties,  is  a  matter  of  no 
consequence  to  the  defendant.3 

have  the  successor  in  interest  brought  hattan  R.  Co.,  57  N.  Y.  Super.  Ct.  417, 

in  he  might  and  should  have  moved  24  Abb.  N.  Cas.  (N.  Y.)  64. 

that  the   trial    be  arrested   until    the  2.  Korn  v.  Metropolitan  El.  R.  Co., 

necessary  steps  for  that  purpose  could  59  Hun  (N.  Y.)  505,  affirmed  129  N.  Y. 

be  taken.     McGean  v.  Metropolitan  El.  648. 

R.  Co.,  133  N.  Y.  9,  affirming  59  N.  Y.  Property  in  Possession  of  Tenants. — 

Super.  Ct.  472.  An  owner  of  property  abutting  on  a 

Belief  to  Grantor  Conveying  Pendente  street  through  which  an  elevated  rail- 
Lite. —  Where  an  abutting  owner  road  company  has  built  a  road  without 
pending  suit  for  damages  and  an  in-  having  acquired  his  easements  may 
junction  conveyed  the  premises,  re-  properly  sue  for  an  injunction  and  to 
serving  the  right  of  action  for  any  recover  fee  or  rental  damages  while 
damages  up  to  the  time  of  conveyance,  his  premises  are  in  actual  possession 
but  did  not  reserve  the  right  to  convey  of  tenants  occupying  under  lease  from 
any  easement  to  the  company  upon  him.  Barrett  v.  Manhattan  R.  Co.,  63 
payment  of  future  damages,  it  was  Hun  (N.  Y.)  630,  18  N.  Y.  Supp.  71 ; 
held  that  he  was  entitled  only  to  judg-  Conkling  v.  Manhattan  R.  Co.,  58  Hun 
ment  for  past  damages,  and  not  to  an  (N.  Y.)  611,  12  N.  Y.  Supp.  846;  Cor- 
injunction,  and  the  suit  should  be  re-  nell  v.  New  York  El.  R.  Co.,  (Supm. 
tained  for  the  purpose  of  awarding  Ct.  Gen.  T.)  13  N.  Y.  Supp.  511;  Fitz- 
such  damages  only.  Domschke  v.  patrick  v.  New  York  El.  R.  Co.,  (Supm. 
Metropolitan  El.  K.  Co.,  74  Hun  (N.  Ct.  Gen.  T.)  43  N.  Y.  St.  Rep.  360,  62 
Y.)  442,  26  N.  Y.  Supp.  1117;  Van  Hun  (N.  Y.)  621;  Mortimer  v.  Metro- 
Allen  v.  New  York  El.  R.  Co.,  (C.  PI.  politan  El.  R.  Co.,  63  Hun  (N.  Y.)  629, 
Gen.  T.)  3  Misc.  (N.  Y.)  53.  18  N.  Y.  Supp.  2;  Nooneyv.  New  York 

But  where  the  plaintiff  conveying  El.  R.  Co.,  62  Hun  (N.  Y.)  622,  17  N. 
his  premises  pending  suit  had  retained  Y.  Supp.  in;  Ottinger  v.  New  York 
the  title  to  the  rights  and  easements  El.  R.  Co.,  60  Hun  (N.  Y.)  583,  15  N. 
appropriated  and  also  to  the  fee  of  the  Y.  Supp.  18;  Macy  v.  Metropolitan  El. 
street,  it  was  held  that  he  was  entitled  R.  Co.,  59  Hun  (N.  Y.)  365;  Suarez  v. 
to  preventive  relief,  and  the  court  as  a  Manhattan  R.  Co.,  60  Hun  (N.  Y.)  584, 
court  of  equity  thus  having  jurisdic-  15  N.  Y.  Supp.  224;  Sterry  v.  New 
tion  for  this  purpose  had  power  to  York  El.  R.  Co.,  3  Silv.  App.  (N.  Y.) 
award  the  past  damages.  McGean  v.  599,  120  N.  Y.  619,  affirming  (C.  PI. 
Metropolitan  EI.  R.  Co.,  133  N.  Y.  9,  Gen.  T.)  14  N.  Y.  Supp.  958. 
affirming  59  N.  Y.  Super.  Ct.  472,  and  Action  by  Lessor  as  Reversioner  or  Be- 
jollowing  Henderson  v.  New  York  mainderman.  —  Independent  of  any  re- 
Cent.  R.  Co.   78  N.  Y.  423.  lease,  a  lessor  may  bring  an  equitable 

1.  Substitution  of  Purchaser  as  Party  action  against  a  trespassing  elevated 

Pendente  Lite. —  Where    a    lot- owner  railroad  company  for  damages  during 

brings  an  equitable  action  against  an  the  lease,  under  N.  Y.  Code  Civ.  Pro., 

elevated   railway  company    and  con-  §  1665,  providing  that  a  person  seized 

veys  the  premises,  and  assigns  to  the  of  an  estate  in  reversion  or  remainder 

purchaser  his  claim  for  damages,  the  may  maintain  an  action  for  an  injury 

court  has  power  to  substitute  the  pur-  to    the    inheritance,    notwithstanding 

chaser  as  plaintiff,  but  the  power  may  art)  intervening  estate  for  life  or  for 

be  exercised  or  not  at  the  discretion  years.     Macy  v.   Metropolitan  El.  R. 

of  the  court.     In  exercising  such  dis-  Co.,  59  Hun  (N.  Y.)  365,  affirmed  128 

cretion  the  court  may  impose  the  con-  N.  Y.  624,  {distinguishing  Newman  v. 

dition  that  the  proceedings  already  had  Metropolitan  El.  R.  Co.,  118  N.  Y.  625, 

in  the  action  be  set  aside,  and  that  the  and  Kenkele  v.  Manhattan  R.  Co.,  55 

several  causes  of  action  be  separated  Hun  (N    Y.)  400,  applied  in  Ottinger  v. 

and  tried  separately.     Senft  v.   Man-  New  York  El.  R.  Co.,  60  Hun  (N.  Y.) 
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Action  by  Lessee.  —  The  lessee  of  the  premises  may  likewise  fre- 
quently maintain  the  action  for  damages  to  the  rental  value 
during  his  lease,  and  for  an  injunction  during  the  existence  of 
the  lease.  * 

c*  PLEADINGS.  —  The  rules  governing  the  complaint  and  answer 
in  equitable  actions  generally  are,  in  the  main,  applicable  to  the 
action  under  treatment.8 

d.  ISSUES  TO  the  JURY.  —  In  New  York  it  appears  that  the 
defendant  in  an  equitable  action  against  an  elevated  railroad 
company  is  not  entitled  as  a  matter  of  right,  but  only  in  the 
court's  discretion,  to  have  an  issue  as  to  past  damages  submitted 
to  the  jury,  though  there  has  been  some  conflict  of  decision  on 
this  question.3     But  it  is  settled  that  an  issue  to  a  jury  as  to  the 

583,  15  N.  Y.  Supp.  18,  and  Suarez  v.  Co.,  63  Hun  (N.   Y.)  631,    17   N.   Y. 

Manhattan  R.  Co.,  60  Hun  (N.  Y.)  584,  Supp.  912.     And  see  article  Surplus- 

15  N.  Y.  Supp.  224).  AGE. 

Under  the  same  provision  a  pur-  Averments  as  to  Lease.  —  Where  a 
chaser  of  the  fee  may  recover  damages  complaint  alleged  a  lease  to  the  plain- 
to  the  rental  value,  though  the  prem-  tiff  with  power  of  renewal,  prior  to 
ises  were  leased  at  the  time  of  his  pur-  building  a  road,  and  set  forth  the  exe- 
chase,  and  in  possession  of  the  lessee,  cution,  on  the  expiration  of  the  above 
who  thereafter  paid  rent  to  the  pur-  lease,  after  the  road  had  been  con- 
chaser.  Kornf.  New  York  El.  R.  Co.,  structed,  of  a  lease  of  the  same  prop- 
60  Hun  (N.  Y.)  583,  15  N.  Y.  Supp.  10.  erty  for  the  same  term,  but  contained 

1.  Witmark  v.  New  York  El.  R.  Co.,  no  averment  connecting  the    second 

76  Hun  (N.    Y.)  302;  Welsh   v.    New  lease  with  the  renewal  clause  in  the 

York  EI.  R.  Co.,  16  Daly  (N.  Y.)  515;  first,  the  complaint  was  held  insuffi- 

Odill  v.  Metropolitan  El.  R.  Co.,  (N.  cient.     Crimmins  v.  Metropolitan   El. 

Y.  Super.  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  R   Co.,  87  Hun  (N.  Y.)  187. 
335;    Kearney  v.  Metropolitan  El.  R.        Insufficient  Denials  of  Answer.  —  In  an 

Co.,  129  N.  Y.  76,  affirming  59  N.  Y.  action  for  past  damages  sustained  by 

Super.  Ct.  563,  13  N.  Y.  Supp.  608.  an  abutting  owner  by  the  construction 

Assignee  of  Lessee  as  Plaintiff.  —  See  and  operation  of  an  elevated  railway 

Kearney  v.  Metropolitan  El.   R.  Co.,  and  for  an   injunction,  the  complaint 

129  N.  Y.  76,  affirming  59  N.  Y.  Super,  alleged  4t  that  grease,  oil.  and  water 

Ct.  563,  13  N.  Y.  Supp.  608.  drop  from  passing  trains  and  fall  on 

8.  Supplemental  Complaint  for  Subae-  the  street  in  front  of  plaintiff's  prem- 

qnent  Trespass.  —  In  an  action  for  in-  ises."     The  answer  denied  that  grease, 

junction    to    prevent    the    threatened  oil,  water,  cinders,  or  other  objects  fell 

construction   of  an  elevated  railroad,  from  passing  trains  "  to  any  consider- 

the  plaintiff  cannot  recover  damages  able  extent,  or  to  such  an   extent  as 

for  injuries  inflicted  after  the  construe-  to  result  in  money  damages  capable  of 

tion  and  by  the  operation  of  the  road,  ascertainment."     It  was  held  that  the 

unless  he  serves  a  supplemental  com-  answer  was  not  a  sufficient  denial,  and 

plaint  setting  up  the  trespass.     Third  therefore  it   was   proper  to  find   that 

Ave.  R.  Co.  v.   New  York  El.  R.  Co.,'  such    things    fell   as   charged    in   the 

(N.  Y.  Super.  Ct.  Spec.  T.)  19  Abb.  N.  complaint.    Conkling  v.  Manhattan  R. 

Cas.  (N.  Y.)  261.     And  see  article  Sup-  Co.,  58  Hun(N.  Y.)6n,  12  N.  Y.  Supp. 

PLEMENTAL  PLEADINGS.  846. 

Allegations  of  Nuisance  —  Treated  as  3.  Shepard  v.  Manhattan  R.  Co.,  131 

Surplusage.  —  An  averment  of  the  com-  N.    Y.   215,   21  Civ.  Pro.  (N.  Y.)  453; 

plaint    that    the     road     constitutes    a  Hunter  v.  Manhattan  R.  Co.,   141  N. 

nuisance  may  be  treated  as  surplusage,  Y.    281,  affirming  61  N.  Y.  Super.  Ct. 

and  the  action   may  proceed  as  for  a  312,  29  Abb.  N.  Cas.  (N.  Y.)i5,  22  Civ. 

trespass,  without  compelling  the  plain-  Pro.  (N.  Y.)  309;  Lynch  v.  Metropolitan 

tiff  to  elect  whether  he  will  proceed  in  El.    R.   Co.,   129  N.   Y.  274,  50  Am.  & 

the  action  for  trespass  or  for  a  nui-  Eng.  R.   Cas.  308,  28  Abb.  N.  Cas.  (N. 

sance.     Ottinger  r.   New  York  El.  R.  Y.)  1,  21  Civ.  Pro.  (N.  Y.)  420,  affirming 

ai7  Volume  XX. 


Bemedies  of  5  TREE  T  RA IL  WA  VS.  Abutting  Owners. 

value  of  the  property  taken  by  the  defendant,  to  be  paid  to  pre- 
vent the  issuance  of  an  absolute  injunction,  is  entirely  within  the 
court's  discretion.1 

e.  Findings  by  Court  and  Referee  — (i)  In  General. — 
Courts  and  referees  should  be  called  upon  to  find  only  the  preg- 
nant facts  constituting  the  cause  of  action,  or  establishing  a 
defense,  and  not  all  the  incidental  circumstances  which  might  be 
relevant  to  the  main  findings.3  The  findings  must  be  supported 
by  the  evidence,3  and  they  should  be  entirely  consistent  and  free 
from  ambiguity.4 

(2)  As  to  Incidental  and  Future  Injury.  —  The  findings  should 
not  include  the  effect  on  the  fee  value  of  the  plaintiff's  property, 
of  noise  and  vibration  produced  by  the  defendant's  trains,5  or  of 
injuries  incidental  to  the  future  operation  of  trains;6  and  if  such 

« 

59  N.   Y.   Super.  Ct.  582;  Sanders  v.  Statements  of  Evidence.  —  A  judge  or 

New  York  El.  R.  Co.,  16  Daly  (N.  Y.)  referee  before  whom  ihe  action  is  tried 

261.     But  see  Sommer  v.   New  York  is  not  bound  to  find  mere  statements 

£1.  R.  Co.,  60  Hun  (N.  Y.)  148;  Siefke  of  evidence  not  disputed  or  disputable. 

v.  Manhattan  R.  Co.,  59  N.  Y.  Super.  Wagner  v.   New   York  El.  R.  Co.f  79 

Ct.  444;  Eggers  v.  Manhattan  R.  Co.,  Hun  (N.  Y.)  445. 

(N.  Y.  Super.  Ct.  Spec.  T.)  27  Abb.  N.  3.  Sanders  v.  New  York  El.  R.  Co.. 

Cas.  (N.  Y.)  463,  21  Civ.  Pro.  (N.  Y.)  16  Daly  (N.  Y.)  261. 

403;    Underbill  v.  Manhattan  R.  Co.,  4.  Findings  Not  Inconsistent  or  Irreoon- 

(Supm.  Ct.  Spec.  T.)  27  Abb.  N.  Cas.  cilable.  —  A  finding  by  the  court  that 

(N.  Y.)478,  21  Civ.  Pro.  (N.  Y.)44i.  the  plaintiff,  previous  to  and  including 

1.  Eggers  v.  Manhattan  R.  Co.,  (N.  the  time  of  the  trial,  had  lost  no  rents 
Y.  Super.  Ct.  Spec.  T.)  27  Abb.  N.  on  account  of  any  taking  by  the  de- 
Cas.  (N.  Y.)  463,  21  Civ.  Pro.  (N.  Y.)  fendant  of  property  connected  with  the 
403;  Underbill  v.  Manhattan  R.  Co.,  plaintiff's  building,  is  not  inconsistent 
(Supm.  Ct.  Spec.  T.)  27  Abb.  N.  Cas.  with  the  finding  that  there  had  been  a 
(N.  Y.)  478,  21  Civ.  Pro.  (N.  Y.)  441.  loss  in  the  rental  value  of  the  property 

2.  Stanley  v.  New  York  El.  R.  Co.,  which'  the  plaintiff  might  recover. 
63  Hun  (N.  Y.)  629,  17  N.  Y.  Supp.  931.  Keller  v.  Metropolitan  El.  R.  Co.,  59 
And  see  articles  Findings  of  Court,  N,  Y.  Super.  Ct.  589,  15  N.  Y.  Supp. 
vol.  8,  p.  931;  References,  vol.  17,  p.  88,  revised  in  129  N.  Y.  667.  See  also 
978.  Bohlen  v.  Metropolitan  El.  R.  Co.,  121 

Befosal  to  Find  as  to  Deterioration  of  N.  Y.  546,  reversing  58  N.  Y.  Super.  Ct, 

Neighborhood.  —  It  is  not  error  in  the  558. 

referee  to  refuse  to  find  as  a  conclusion  The  Findings  May  Be  Amended  in  re- 

of  law  the  irrelevant  and  indisputably  spec!  to  ambiguity  where  this  is  the 

absurd  proposition    that  "plaintiff  is  result  of  inadvertence  or  mistake,  after 

not  entitled  to  recover  damages  for  de-  the  term  at  which  the  judgment  was 

teriorationof  the  neighborhood,  caused  rendered,  under  N.  Y.  Code  Civ.  Pro  , 

by  the  construction  and  operation  of  §  723.     Bohlen  v.  Metropolitan  El.  R. 

defendant's  road."     Biggart  v.   Man-  Co..  121  N.  Y.  546,  reversing  58  N.  Y. 

hattan  R.  Co.,  16  Daly  (N.  Y.)  508.  Super.  Ct.  558,  9  N.  Y.  Supp.  424. 

Refusal  to  Find  Absence  of  Nuisance. —  6.  Steinert  v.   Metropolitan   EI.    R. 

A  refusal  by  a  referee  to  find  that  de-  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Misc. 

fendants'    railroad    structure   and  the  (N.    Y.)  370.      See  also   Kopetzky    v. 

running    of    trains   thereon    was    not  Metropolitan  El.  R.  Co.,  (C.  PI.  Gen. 

a  nuisance   does  not   carry  the  con-  T.)   14   Misc.   (N.    Y.)  311;  Golden  v.  • 

verse  of  the  proposition  that  it  was  a  Metropolitan  El.  R.  Co.,  (C.  PI.  Gen. 

nuisance,  and  does  not  show  that  he  T.)  1  Misc.  (N.  Y.)  142. 

proceeded  upon  an  erroneous  basis  in  6.  See  Johnson  v.  New  York  El.  R. 

finding  for  the  plaintiff.    Stanley  v.  Co.,  (Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp. 

New  York  El.  R.  Co.,  63  Hun  (N.  Y.)  944;  Suarez  v.  Manhattan  R.  Co.,  60 

629,  17  N.  Y.  Supp.  931.  Hun  (N.  Y.)  584,  15  N.  Y.  Supp.  222; 
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findings  are  requested  they  are  properly  refused.1 

(3)  As  to  Nominal  Value  of  Easements.  —  The  easements,  if 
any,  taken  for  the  use  of  an  elevated  railroad,  aside  from  any 
damage  to  the  land  from  the  taking,  have  in  themselves  only  a 
nominal  value,  and  the  court  or  referee  should  so  find.a 

(4)  As  to  Beneficial  Effect  of  Road.  —  If  the  evidence  shows  that 
the  plaintiff's  property  has  been  benefited  by  the  construction  and 
operation  of  the  road,  the  court  or  referee  should  find  that  fact,3 

Kiep  v.  Manhattan  R.  Co..  63  Hun  (N.  Supp.   391;  Cook  v.  New  York  El.  R. 

Y.)  630,   17  N.  Y.  Supp.  804;  Macy  v.  Co.,  144  N.  Y.  115. 

Metropolitan  £1.    R.  Co.,   59   Hun  (N.  Such  a  Failure  to  Find  Is  Immaterial, 

Y.)  365.  where  the  court  finds  that  the  property 

1.  See  Cunard  v.  Manhattan  R.  Co.,  was  worthless  than  ic  would  ha^e  been 
(C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  151,  2  had  the  easements  not  been  taken,  but 
Misc.  (N.  Y.)  592;  Messenger  v.  Man-  made  no  award  for  the  easements  in 
hattan  R.  Co.,  129  N.  Y.  502.  themselves.      Walsh  v.   Brooklyn  El. 

2.  Livingston  v.  Metropolitan  El.  R.  R.  Co.,  76  Hun  (N.  Y.)24;  Betjeman 
Co  ,  138  N.  Y.  76;  Cook  v.  New  York  v.  New  York  El.  R.  Co.,  (C.  PI.  Gen. 
El.  R.  Co.,  (C.  PI.  Gen.  T.)3  Misc.  (N.  T.)  1  Misc.  (N.  Y.)  138;  Struthers  v. 
Y.)  248;  Mooney  v.  New  York  EI.  R.  New  York  El.  R.  Co.,  (C.  PL  Gen.  T.) 
Co.,  (C.   PL  Gen.  T.)  3  Misc.  (N.  Y.)  5  Misc.  (N.  Y.)  239. 

6i2,  reargument  granted  in   52  N.   Y.  Error  Cured  by  Other  Findings.  —  A 

St.  Rep.  939;  Saxton  v.  New  York  El.  finding  by  the  court  that  easements  ap- 

R.  Co.,   139  N.  Y.  320;  Sutro  v.  Man-  propriated    by  the    railroad   company 

hatian  R.  Co.,  137  N.  Y.  592,  reversing  have  a  certain  value  in  themselves  is 

(N.  Y.  Super.  Ct.   Gen.  T.)  17  N.   Y.  not  objectionable  where  it  is  elsewhere 

Supp.  957:  Kahn  v.  New  York  El.  R.  found  that  such  easements  have  only 

Co.,  (C.   PL  Gen.  T.)  3  Misc.  (N.  Y.)  a  nominal  value.     Phyfe  v.  Metropolis 

61 1;    Hadden  v.   Metropolitan   El.   R.  tan  El.  R.  Co.,  (N.  Y.  Super.  Ct.  Gen. 

Co.,  75   Hun  (N.   Y.)  63,    reargument  T.)  n  Misc.  (N.  Y.)  70. 

granted  in  Kahn  v.  New  York  EL  R.  3.  Malcolm  v.  New  York  EL  R.  Co., 

Co.,  (C.  EL  Gen.   T.)  3   Misc.  (N.   Y.)  147  N.  Y.  308,  reversing  78  Hun  (N.  Y.) 

611,  52  N.  Y.  St.  Rep.  939;  Bookman  616;  Livingston  v.  Metropolitan  EL  R. 

v.   New  York   EL   R.  Co.,   137   N.   Y.  Co.,  138  N.  Y.  76,  reversing  60  N.  Y. 

302.     See  Gerber  v.  Metropolitan  EL  Super.  Ct.  389,  499;  Brush  v.  Manhat- 

R.   Co.,  (N.   Y.  Super.  Ct.  Gen.  T.)  3  tan  R.  Co.,  (C.  PL  Gen.  T.)  17  N.  Y. 

Misc.  (N.  Y.)  427.  Supp.   540,  affirming  26  Abb.  N.  Cas. 

Harmless  Error.  —  Where  it  appears  (N.  Y.)  73. 
that  the  correct  rule  for  the  ascertain-  Where  the  Evidence  Shows  an  Injury  to 
ment  of  damages  was  in  reality  Plaintiff's  Property,  it  is  not  error  in  the 
adopted,  a  refusal  or  failure  of  the  trial  court  to  refuse  to  find  that  the  value  of 
court  or  referee  to  find,  as  a  fact,  that  property  on  the  street  has  been  in- 
the  value  of  the  easements  taken  by  creased  by  the  construction  and  ope  ra- 
the defendant  when  considered  alone  tion  of  the  road.  Jamieson  v.  Kings 
was  nominal  only,  although  in  the  ab-  County  El.  R.  Co.,  (Supm.  Ct.  Gen.  T.) 
stract  error,  is  not  a  ground  for  re-  26  N.  Y.  Supp.  127,  74  Hun  (N.  Y.)  637, 
versal.  Sixth  Ave.  R.  Co.  v.  Metro-  following  Storck  v.  Metropolitan  EL  R. 
politan  EL  R.  Co.,  138  N.  Y.  548,  Co.,  131  N.  Y.  514. 
affirming  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Specifying  Particular  Benefits.  —  In  an 
Supp.  939;  Bohm  v.  Metropolitan  EL  action  to  recover  damages  to  real 
R.  Co.,  129  N.  Y.  576:  Kahn  v.  New  estate  caused  by  the  maintenance  and 
York  EL  R.  Co.,  (C.  PL  Gen.  T.)  7  operation  of  an  elevated  railroad,  it 
Misc.  (N.  Y.)53;  Druckery.  Metropoli-  appeared  that  the  justice  before  whom 
tan  EL  R.  Co.,  73  Hun  (N.  Y.)  102;  the  action  was  brought  acted  upon 
Lazarus  v.  Metropolitan  El.  R.  Co.,  69  correct  principles  in  making  the 
Hun  (N.  Y.)  190;  Steubing  v.  New  award,  the  essential  fact  being  the  de- 
York  EL  R.  Co.,  (Ct.  App.)  53  N,  Y.  preciation  of  the  fee  and  rental  value 
St.  Rep.  186;  Reilly  v.  Manhattan  R.  of  such  premises  over  and  above  all 
Co.,  (Supm.  Ct.   Gen.   T.)  33    N.   Y.  benefits  and  advantages   resulting  to 
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and  should  set  off  such  benefits  against  the  damages.1 

/.  Judgment  —  (i)  In  General. — The  judgment  is  entered 
on  the  findings  made  by  the  referee  or  court,  and  should  conform 
to  such  findings.3 

(2)  Injunction  with  Stay  on  Payment  of  Damages.  —  A  frequent 
and  perhaps  the  usual  judgment  against  an  elevated  railway 
company  is  that  unless  a  certain  amount,  which  the  court  finds 
to  be  the  permanent  damages,  is  paid  or  tendered  to  the  plaintiff 

junction  shall  issue  to  restiain  the 
but  the  judgment  may  grant  an 


within  a  specified  time,  an  inji 
further  operation  of  the  road ;  * 


the  same  from   the  maintenance  and  consent,  "  to  hear  and  determine  all 

operation  of  the  road.    It  was  held  the  issues  in  the  case,"  does  noi  make 

that  he  was  not  bound  to  specify,  at  it  his  duty  to  award  a  judgment  for 

the  request  of  the  defendants,  each  of  past  damages  where  the  injunction  is 

those  benefits  and  advantages  in  de-  refused.   Steinmetzt/.  Metropolitan  El. 

tail.     Wagner  v.  New  York  El.  R.  Co.,  R.  Co.,  (N.  Y.  Super,  Ct.  Spec.  T.)  18 

79  Hun  (N.  Y.)  445.  N.  Y.  Supp.  209. 

1.  Nette  v.  New  York,  etc.,  R.  Co.,  Judgment  on  Referee's  Report  Not  Giv- 
(C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  342;  ing  Damages  for  Noise. —A  judgment 
Odell  v.  New  York  El.  R.  Co.,  130  N.  based  on  the  report  of  a  referee,  which 
Y.  690,  3  Silv.  App.  (N.  Y.)  667,  revers-  "  awards  compensation  for  permanent 
*"^(C.  PI.  Gen.  T.)  8  N.  Y.  Supp.  951;  depreciation  of  plaintiff's  premises, 
Sperb  v.  Metropolitan  El.  R.  Co.,  137  caused  by  the  noise  of  defendant's  rail- 
N.  Y.  596,  50  N.  Y.  St.  Rep.  664,  re-  way,"  is  not  objectionable,  where  it 
versing  60  N.  Y.  Super.  Ct.  347,  followed  appears  from  the  referee's  conclusions 
in  Livingston  v.  Metropolitan  El.  R.  of  law  that  no  such  element  entered 
Co.,  138  N.  Y.  76.  into  his  estimate  of  fee  damages.  Bet- 
Betting  Off  Abstract  Benefits  —  Special  jeman  v.  New  York  El.  R.  Co.,  (C.  PI. 

Benefits  Not  Found.  —  Ii  is  not  error  for  Gen.  T.)  1  Misc.  (N.  Y.)  138. 
the  trial  court  to  refuse  to   make  a        Plaintiff  Cannot  Complain  of  Favorable 

finding  of  the  abstract  proposition  that  Judgment.  —  An  abutting  owner  suing 

any  benefits  accruing  to  the  plaintiff's  to  restrain  the  operation  of  an  elevated 

property  from  the  defendant's  road  are  railway  and  to  recover  damages,  and 

to  be  set  off    against    any  damages  charging  that  the  company  was  ille- 

which  may  have  been  sustained,  where  gaily  incorporated,  cannot  complain  of 

the  court  received  the  evidence  as  to  a  judgment   finding    the   company  a 

such  benefits  and  presumably  gave  it  valid  corporation  and  rendering  him 

due  weight.     Werfelman  v.  Man  hat-  damages.     Morison  v.  New  York  El. 

tan  R.  Co.,   16  Daly  (N.  Y.)  355,  re-  R.  Co.,  (Supm.  Ct.  Gen.  T.)  26  N.  Y. 

versed  134  N.  Y.  613.  Supp.  640. 

It  is  proper  to  refuse  to  find  as  a        8.  Eno  v.   Metropolitan  El.  R.  Co., 

conclusion    of    law,   as    affecting  the  56  N.  Y.  Super.  Ct.  313;  Gal  way  0. 

rental  and  fee  damages  to  the  plain-  Metropolitan  El.  R.  Co.,  128  N.  Y.  132, 

tiff's  property,  that  the  benefits  pecul-  affirming  58  Hun  (N.  Y.)  610,  13  N.  Y. 

iar  to  the  construction  and  operation  Supp.  47;  New  York  Nat.  Exch.  Bank 

of    the    road    should    be    considered,  v.  Metropolitan  El.   R.  Co.,  53  N.  Y. 

especially  where  there  is   no  finding  Super.  Ct.  511,  affirmed  108  N.  Y.  660; 

that  there  are  any  peculiar   benefits.  Pappenheim  v.   Metropolitan   El.    R. 

Herold  v.  Metropolitan  El.  R.  Co.,  (N.  Co.,  128  N.  Y.  436,  50  Am.  &  Eng.  R. 

Y.  Super.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  Cas.  260,  affirming  59  N.  Y.  Super.  Ct. 

610,  affirmed  \n  129  N.  Y.  636,  41  N.  Y.  576;  Roberts  v.  New  York  El.  R.  Co., 

St.  Rep.  549;  Slater  v.  Manhattan  R.  128  N.  Y.  445,  50  Am.  &  Eng.  R.  Cas. 

Co.,   63   Hun   (N.    Y.)  633,    18   N.  Y.  326,  reversing 59  N.  Y.  Super.  Ct.  576. 
Supp.  531.  Alternative  Damages  Same  as  in  Oon- 

2.  Judgment  for  Past  Damages  Where  damnation  Proceedings.  —  The  allowance 
Injunction  Refused. —  The  fact  that  a  of  alternative  damages  in  such  a  case 
referee  is  appointed  in  an  equitable  ac-  is  to  be  deemed  a  substitute  for  the 
tion  against    an  elevated  railway,  by  ordinary    proceedings  for   condemna- 
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injunction  restraining  the  operation  of  the  road,  with  a  provision 
that  such  injunction  shall  become  inoperative  upon  the  payment 
of  such  damages.1 

Requiring  Conveyance  of  Property  to  Plaintiff.  —  Where  the  judgment 
awards  an  injunction  with  a  provision  for  avoiding  it  by  the 
payment  of  a  certain  sum  as  permanent  damages,  it  must  require 
a  conveyance  from  the  plaintiff  to  the  defendant  of  the  easements 
and  rights  taken  upon  or  within  a  certain  time  after  payment  of 
such  sum  or  damages.9 

(3)  Injunction  with  Stay  for  Acquiring  Property.  —  In  every 
case  in  which  it  appears  that  the  fee  damage  is  sufficiently  sub- 
stantial to  entitle  the  plaintiff  to  injunctive  relief,  the  injunction 
may  be  decreed,  without  an  assessment  of  fee  damages,  with  a 
provision  in  the  judgment  that  the  injunction  be  stayed  for 
a  reasonable  time  to  enable  the  defendant  to  acquire  title  to 
the  easements  or  property  taken,  by  agreement  or  condemnation 
proceedings;3  but  this  is  not  a  necessary  course,  and  even  where 

tion;  and  so  the  amount  of  the  allow-  Gen.  T.)  9  N.  Y.  Supp.  133;  Kissam  v. 

ance  is  not  wholly  in  the  discretion  of  Brooklyn  El.   R.  Co.,  86  Hun  (N.  Y.) 

the  court,  but  must  he  for  such  and  598. 

only  such  damages  as  would  be  given  Joinder  of  Partner!  in  Conveyance. — 

in  condemnation  proceedings.    A  men-  See  Korn  v.  New  York  El.  R.  Co.,  59 

can  Bank  Note  Co.  v.  New  York  El.  R.  Hun  (N.  Y.)  625,  13  N.  Y.  Supp.  514. 

Co.,  129  N.  Y.  252,  50  Am.  &  Eng.  R.  Joinder  of  Life  Tenants  and  Trustee.  — 

Cas.  292.    See  Messenger  v.  Manhattan  See  Reed  v.  Metropolitan  El.  R.  Co., 

R.  Co.,  129  N.  Y.   502,  reversing  36  N.  63    Hun  (N.  Y.)  633,   18  N.  Y.   Supp. 

Y.  St.  Rep.  1024.  811. 

Where  Company  Has  No  Right  to  Ac-  Release  of  Sights  of  Infants.  —  A  re- 
quire Property. —  It  seems  that  where  lease  executed  by  a  special  guardian, 
the  defendant  in  the  equitable  action  duly  appointed,  is  necessary  10  pass 
has  no  legal  right  lo  acquire  the  piop-  the  title  where  there  are  infants, 
erty,  the  condition  allowing  him  to  Gerber  v.  Metropolitan  El.  R.  Co.,  (N. 
pay  permanent  damages  will  not  be  in-  Y.  Super.  Ct.  Gen.  T.)  3  Misc.  (N.  Y.) 
serted;  but  upon  the  right  of  the  owner  427. 

being  determined,   the  plaintiff  is  en-  Extending  Time  for  Tender  of  Convey- 

titled  to  recover  his  damages  up  to  the  ance.  —  Where  the  plaintiff  is  required 

entry  of  judgment,  and  to  an  injunc-  to   tender  a   deed   of    the    easements 

tion.     Pappenheim  v.  Metropolitan  El.  within  sixty  days,  the  court  may  make 

R.  Co.,  128  N.  Y.  436,  50  Am.  &  Eng.  such   an  order    extending    the    time. 

R.  Cas.  260,  affirming  59  N.  Y.  Super.  Conklin  v.  New  York  El.  R.  Co.,(Supm. 

Ct.  576.  Ct.  Spec.  T.)  18  Civ.  Pro.  (N.  Y.)  366. 

1.  Henney  v.  Brooklyn  El.  R.  Co.,  75  8.  Storv  v.  New  York  El.  R.  Co.,  90 
Hun  (N.  Y.)  543;  Woolsey  v.  New  N.  Y.  122,  11  Abb.  N.  Cas.  (N.  Y.)  236, 
York  El.  R.  Co.,  134  N.  Y.  323,  modify-  7  Am.  &  Eng.  R.  Cas.  596,  reversing 
in*  (Supm.  Ct.  Gen.  T.)  31  N.  Y.  St.  (C.  PI.  Spec.  T.)  3  Abb.  N.Cas.  (N.  Y.) 
Rep.  91,  reaffirmed 134  N.  Y.  326.  478;  Glover  v.    Manhattan   R.  Co.,  51 

2.  Pappenheim  v.  Metropolitan  El.  N.  Y.  Super.  Ct.  1;  Blumenthal  v.  N. 
R.  Co.,  128  N.  Y.  436,  50  Am.  &  Eng.  Y.  Elev.  R.  Co.,  60  N.  Y.  Super.  Ct. 
R.  Cas.  260,  affirming  59  N.  Y.  Super.  95,  137  N.  Y.  559. 

Ct.  576;  Kissam  v.  Brooklyn  El.  R.  Modifying  Judgment  for  Alternative 
Co.,  86  Hun  (N.  Y.)  598.  Damages,  to  Suspend  Injunction.  —  Where 
Release  of  Easements  from  Mortgage. —  the  evidence  shows  substantial  dam- 
See  Jordan  v.  Metropolitan  El.  R.  Co.,  ages  to  the  fee  value  of  adjoining  prop- 
60  N.  Y.  Super.  Ct.  385;  Woolsey  v.  erty,  caused  by  the  construction  and 
New  York  EI.  R.  Co.,  134  N.  Y.  323,  operation  of  an  elevated  railway,  but 
modifying  and    affirming   (Supm.    Ct.  does  not  sustain  the  amount  of  alterna- 
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condemnation  proceedings  have  already  been  resorted  to,  the 
court  may  enter  a  judgment  granting  an  injunction  with  alterna- 
tive fee  damages.1 

g.  COSTS.  —  In  this  equitable  action  the  allowance  of  costs  is 
governed  by  the  general  rules  regulating  the  subject  of  costs.3 

k.  Appellate  Review  —  (i)  In  General.  —The  review  by 
an  appellate  court  in  this  class  of  cases  is  regulated  to  a  large 
extent  by  rules  of  general  application.3 

(2)  Exceptions  and  Objections.  —  Objections  which  it  is  desired 
to  present  in  the  appellate  court  must   ordinarily   have  been 

tive  damages,  a  decree  awarding  an  Parties.  —  An  abutting  owner  requested 
injunction  if  such  damages  are  not  paid  the  defendant  company  to  proceed  to 
may  be  modified  so  as  to  provide  that  condemn  his  easements  in  the  street, 
the  injunction  may  issue  without  as-  which  they  declined  to  do,  and  he  com- 
sessment  of  fee  damages  to  be  sus-  menced  an  action  against  the  company, 
pended  for  a  reasonable  time  to  enable  Two  days  after  the  action  was  com- 
the  company  to  acquire  title  to  the  menced  the  company  served  notice  of 
property  taken.  Bolger  v.  Metropoli-  a  motion  for  appointment  of  com  mis- 
tan  El.  R.  Co.,  61  N.  Y.  Super.  Ct.  459.  sioners  to  condemn  the  easements,  and 

1.  Henney  v.  Brookljn  El.  R.  Co.,  the  next  day  after  the  trial  of  the  plain- 

75  Hun  (N.  Y.)  543;  Gal  way  v.  Metro-  tiff's  action  was  commenced  the  com- 

poli tan  El.  R.  Co.,  128  N.  Y.  132,  affirm-  missioners  were  appointed.    After  the 

ing  58  Hun  (N.  Y.)  610,  13  N.  Y.  Supp.  action  was  tried,  the  parties,  by  stipu- 

47;  Hart  v.  Brooklyn  El.  R.  Co.,  89  lation,  asked  the  court  to  find  the  value 

Hun  (N.  Y.)  259.  of  the  property  taken,  so  that  an  in- 

Where  a  Company  Ha*  Had  Foil  Oppor-  junction  could  be  avoided  by  payment 

tunity  to  Acquire  Property  by  condem-  of  the  amount  so  found.     It  was  held 

nation  proceedings  and  has  failed  to  that  the  court  did  not  err  in  awarding 

do  so,  a  judgment  against  it  restrain-  an  injunction.     Woolsey  v.  New  York 

ing  the  operation  of  the  road,  and  for  El.  R.  Co.,  134  N.  Y.  323,  modifying  and 

damages,  will  not  be  vacated  to  allow  affirming  (Supm.  Ct.  Gen.  T.)  9  N.  Y. 

the  company  to  proceed  to  acquire  the  Supp.  133. 

property.     Eno  v.  Metropolitan  El.  R.  2.  See  article  Costs,  vol.  5,  p.  100. 

Co.,  56  N.  Y.  Super.  Ct.  313.  Additional  Allowance  of  Coats.  — See 

And  in  such  case  the  company  has  Gray  v.  Manhattan  R.  Co.,  (C.  PI.  Gen. 
no  right  to  demand  that  an  injunction  T.)  3  Misc.  (N.  Y.)  239;  Dode  v.  Man- 
be  suspended  upon  the  acquisition  of  hattan  R.  Co.,  70  Hun  (N.  Y.)  374; 
the  property  by  it  in  condemnation  Hamilton  v.  Manhattan  R.  Co.,  57  N. 
proceedings.  Lawrences.  Metropoli-  Y.  Super.  Ct.  491.  See  also  article  Ad- 
tan  El.  R.  Co.,  16  Daly  (N.  Y.)  501.  ditional  Allowances  of  Costs,  vol. 

Damages  Assessed  by  Court  Greater  than  1,  p.  211. 
Award  in  Condemnation. —  In  Watson  v.  3.  See  article  Appeals,  vol.  2,  p.  1. 
Metropolitan  El.  R.  Co.,  57  N.  Y.  Super.  Findings  of  Referees  on  questions  of 
Ct.  364,  the  company  moved  that  an  fact  will  not  ordinarily  be  disturbed, 
injunction  against  it  be  suspended  on  Struthers  v.  New  York  El.  R.  Co.,  (C. 
the  ground  that  since  the  injunction  PI.  Gen.  T.)  5  Misc.  (N.  Y.)  239.  And 
had  been  issued  an  award  had  been  see  article  References,  vol.  17,  p.  978. 
made  in  condemnation  proceedings,  Referees  Treated  as  Commissioners  of 
and  that  the  award  had  been  paid  into  Appraisal.  —  Where  the  referees  view 
court  as  directed  by  the  statute.  The  the  premises  in  person  by  agreement 
motion  was  resisted  on  the  ground  that  of  the  parties,  their  report  should  be 
the  judgment  awarding  the  injunction  treated  very  much  like  that  of  corn- 
had  adjudicated  the  value  of  the  prop-  missioners  of  appraisal,  and  should 
erty  at  an  amount  greater  than  that  not  be  disturbed  unless  the  award  is 
awarded  in  the  condemnation  proceed-  grossly  inadequate  or  unless  the  refer- 
ings.  It  was  held  that  this  was  not  ees  erred  in  matters  of  principle.  Kane 
good  ground  for  resisting  the  motion.  v.   Manhattan   R.  Co.,  62  Hun  (N.  Y.) 

Awarding  Injunction  on  Stipulation  of  622,  17  N.  Y.  Supp.  109. 
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raised  in  the  court  below,  and  appear  on  the  record ;  *  and  the 
exception  or  objection  must  be  sufficient  to  bring  up  the  question 
to  be  adjudicated,9  and  not  so  general  as  to  be  unavailable.3 

(3)  Errors  in  Admission  or  Rejection  of  Evidence.  —  If  at  the 
trial  improper  evidence  is  admitted,4  or  proper  evidence  ex- 
cluded,* the  error  may  call  for  a  reversal  of  the  case  in  whole 

or  in  part,*  or  a  modification  of  the  judgment.7 

1.  See  article  Exceptions  and  Objec-  which  awarded  the  injunction  should 
tions,  vol.  8,  p.  153.  be  permitted  to  stand.    The  court  held 

Illustrations. —  An  objection  that  no  that  this  was  untenable;  that  the  ques- 

permanent  injunction  can  issue  in  re-  tionas  to  the  granting  of  the  injunction 

spect  to  one  of  the  pieces  of  ihe  plain-  was  dependent   upon   the  amount  of 

tiff's  property  because  he  has  only  a  damages,  as  unless  the  court  had  found 

life  estate  therein,  is  not   well  taken  them  to  be  substantial,  it  could,  in  the 

where  the  objection  does  not  appear  on  exercise  of  its  discretion,  have   with- 

the  record.    Steubing  v.  New  York  El.  held  the  injunction  and  left  the  plain- 

R.  Co.,  (Supm.  Ct.  Gen.  T.)  19  N.  Y.  tiff  to  his  remedy  at  law;  and  that  it 

Sup  p.  313.  was  discretionary  with  the  court  to  re- 

And  where  an  action  is  prosecuted  verse  either  in  whole  or  in  part.  Gray 
by  a  widow  and  infant  children  of  the  v.  Manhattan  R.  Co.,  128  N.  Y.  499, 
former  owner  of  the  fee,  and  an  in-  affirming  16  Daly  (N.  Y.)  510. 
junction  is  awarded  with  the  usual  pro-  Reversal  in  Part.  —  Where  there  is 
vision  for  payment  of  fee  damages  and  sufficient  evidence  to  support  an  in- 
the  execution  of  a  conveyance  by  the  junction  against  an  elevated  railway, 
widow  and  children,  an  objection  that  entered  with  the  usual  provisions  for 
the  execution  of  the  deed  by  the  chil*  avoiding  it  by  the  payment  of  certain 
dren  should  be  directed  to  be  made  by  a  damages,  the  whole  judgment  should 
special  guardian  cannot  be  raised  for  not  be  reversed  because  the  trial  court 
the  first  time  on  appeal.  Gerber  v.  heard  evidence  as  to  what  values  own- 
Metropolitan  £1.  R.  Co.,  (N.  Y.  Super,  ers  of  other  properties  on  the  street  at- 
Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  427.  tached  to  their  own  .property.    Carter 

2.  Bohm  v.  Metropolitan  El.  R.  Co.,  v.  New  York  El  R.  Co.,  57  N.  Y. 
129  N.  Y.  576,  50  Am.  &  Eng.  R.  Cas.  Super.  Ct.  279,  affirmed  134  N.  Y.  168. 
271,  reversing  59  N.  Y.  Super.  Ct.  585.  See  also  Lawrence  v.  Metropolitan  El. 

8.  Hunter  v.  Manhattan  R.  Co.,  141  R.  Co.,  (C.  PI.  Gen.  T.)  10  N.  Y.  Supp. 

N.  Y.  281,  affirming  61  N.  Y.  Super.  Ct.  743. 

312.  7.  Modifying    Judgment.  —  Where    a 

4.  Roberts  v.  New  York  El.  R.  Co.,  plaintiff  shows  that  he  is  entitled  to 
128  N.  Y.  455,  50  Am.  &  Eng.  R.  Cas.  substantial  damages,  such  as  to  entitle 
326,  reversing  59  N.  Y.  Super.  Ct.  576.  him  to  an  injunction  to  restrain  the 
See  also  Gerber  v.  Metropolitan  El.  R.  future  operation  of  the  defendant's 
Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  3  Misc.  road  unless  such  damages  are  paid, 
(N.  Y.)  427.  though  the  trial  court  may  have  erred 

5.  Gray  v.  Manhattan  R.  Co.,  16  Daly  in  the  admission  of  evidence  as  to  the 
(N.  Y.)  510;  Sillcocks  v.  New  York  El.  amount  of  damages,  a  new  trial  should 
R.  Co.,  (C.  PI.  Gen.  T.)  46  N.  Y.  St.  not  be  granted,  but  the  judgment 
Rep.  671;  Welsh  v.  New  York  El.  R.  should  be  modified  so  as  to  restrain  the 
Co.,  16  Daly  (N.  Y.)  515.  company  from  operating  the  road  un- 

6.  Reversal  of  Whole  Judgment.  —  The  less  it  proceeds  within  a  reasonable 
judgment  of  the  trial  court  granted  an  time  to  condemn  the  plaintiff's  ease- 
injunction  unless  ihedefendants  should  ments.  Blumenthal  v.  New  York  El. 
pay  a  sum  fixed  as  the  damages  to  R.  Co.,  60  N.  Y.  Super.  Ct.  95,  modified 
the  fee  upon  receiving  a  conveyance  in  137  N.  Y.  559;  Bolger  v.  Metropoli- 
from  the  plaintiff  of  the  easements  tan  El.  R.  Co.,  61  N.  Y.  Super.  Ct.  459. 
taken,  in  which  case  it  was  denied.  It  Harmless  Errors — Findings  Sufficiently 
was  claimed  that  the  whole  judgment  Sustained  by  Proper  Evidence,  —  Bohlen 
should  not  have  been  reversed  because  v.  Metropolitan  El.  R.  Co.,  (N.  Y. 
of  error  in  admitting  improper  evidence  Super.  Ct.  Gen.  T.)  14  N.  Y.  Supp.  378. 
bearing  upon  the  question  as  to  the  Evidence  of  Noise  Where  Damages 
damages  to  the  fee,  but  that  the  portion  Given  for  Easements.  —  Where  evidence 
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(4)  Stay  of  Proceedings.  —  Where  an  injunction  has  been 
granted  against  an  elevated  railroad  company,  and  appeal  taken, 
the  proceedings  on  the  judgment  appealed  from  may  be  stayed, 
on  condition  that  proper  security  be  given,  and  often  on  the 
further  condition  that  the  defendant  will  not  institute  condem- 
nation proceedings.1 

VI.  Mandamus  to  Compel  Operation  of  Road.  —  It  has  been 
held  that  the  operation  of  a  street  railway  according  to  its  char- 
ter, its  duty  to  the  public,  or  the  ordinance  under  which  it  was 
constructed,  may  be  enforced  by  mandamus.9 

TU  Repairs  and  Improvements  of  Street  — 1.  Compelling 
Performance  of  Obligation.  —  A  street  railway  company  may  be 
compelled  to  perform  its  obligation  relative  to  repairing,  paving, 
and  improving  a  street,  by  injunction 8  and  in  some  cases  the 

of  noise  and  vibration  caused  by  the  gatory.  —  Mandamus  is  not  the  proper 

operation  of  the  railroad  was  received  remedy  to  compel  a  street  railway  com- 

under  objection  and  exception,  it  was  pany  to  continue  the  operation  of  its 

held  thai,   although  this  was  techni-  road  over  certain  streets,  where  no  such 

cally  error,  yet,  it  appearing  from  the  duty  was  imposed  by  its  charter,  and 

decision  that  the  compensation  awarded  the    ordinance    giving    the    franchise 

was  only  for  injury  to  the  easements  merely  granted  the  right  or  privilege 

of  light,  air,  and  access,  the  error  was  of  operating  its  cars  in  certain  streets, 

harmless  and  not  ground  for  reversal.  San  Antonio  St.   R.  Co.  v.  State,  90 

Sixth  Ave.  R.  Co.  v.  Metropolitan  El.  Tex.   520,   reversing  (Tex.   Civ.    App. 

R.  Co.,  138  N.  Y.  548,  affirming  {Supm.  1896)  38  S.  W.  Rep.  54. 

Ct.  Gen.  T.)  18  N.  Y.  Supp.  939.  Petition  for  Mandamus.  —  An  allega- 

Improper  Evidence  of  Fee  Value  Where  tion   in  a   petition    for   mandamus   to 

Allowance  Not  Excessive.  —  Lawrence  compel    a    street     railway    company 

v.  Metropolitan  El.'R.  Co.,  16  Daly  (N.  to  operate  an  abandoned  line,  that  no 

Y.)  501,  32  N.  Y.  St.  Rep.  75.  other  adequate  remedy  exists,  is  not 

1.  Sixth  Ave.  R.  Co.  v.  Gilbert  El.  necessary  where  such  fact  is  apparent 
R.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  3  from  the  other  averments.  And  a 
Abb.  N.  Cas.  (N.  Y.)  53;  Rem  sen  v.  petition  alleging  that  a  line  of  road 
Metropolitan  El.  R.  Co.,  (Supm.  Ct.  constructed  by  a  company  duly  incor- 
App.  Div.)  45  N.  Y.  Supp.  536.  See  porated  and  authorized,  connecting 
article  Supersedeas  and  Stay  of  Fro-  a  city  and  its  suburbs,  has  been 
ceedings,  post.  abandoned,  in  violation  of  the  rights 

Effect  of  Stipulation  Pending  Appeal. —  of  and  its  duties  to  suburban  property 
Where  the  plaintiff  in  an  action  against  owners,  and  praying  that  the  opera- 
two  elevated  railroads  secures  a  judg-  tion  of  the  road  be  enforced  by  man- 
ment  restraining  the  maintenance  and  dam  us,  is  sufficient  notwithstanding 
operation  of  the  roads,  and  the  defend-  an  improper  averment,  upon  which  the 
ants  stipulate  as  a  condition  of  obtain-  writ  would  not  be  granted,  that  con- 
ing a  stay  that  they  will  not,  nor  will  tract  rights  with  suburban  property 
either  of  them,  take  or  prosecute  con-  owners  had  been  violated  by  the  com- 
demnaiion  proceedings  in  relation  to  pany.  State  v.  San  Antonio  St.  R.  Co., 
the  property,  they  will  be  held  to  the  10  Tex.  Civ.  App.  12.  And  see  article 
stipulation  notwithstanding  a  reversal  Mandamus,  vol.  13,  p.  479. 
of  the  judgment  by  the  court  of  appeal.  3.  A  Preliminary  Injunction  restrain- 
Hine  v.  New  York  El.  R.  Co.,  (N.  Y.  ing  the  operation  of  a  street  railway  on 
Super.  Ct.  Gen.  T.)  3  Misc.  (N.  Y.)  462.  the  ground  that  the  company  has  not 

2.  Potwin  Place  v.  Topeka  R.  Co.,  51  complied  with  conditions  relating  to 
Kan.  609,  in  which  case  the  action  keeping  highways  in  repair  and  mak- 
was  brought  by  a  city  which  had  given  ing  certain  improvements  thereon, 
the  defendant  company  the  privilege  of  upon  which  conditions  the  right  of  way 
operating  its  toad  in  the  city  streets.  was  granted,    will   not  issue  when  it 

Mandamus  Where  Operation  NotObli-    will  work  great  injury  to  (he  defendant 
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duty  may  be  enforced  by  mandamus.1 

2.  Recovering  Costs  of  or  Assessments  for.  —  The  cost  of  repairs 
and  improvements  in  streets  for  which  a  street  railway  company 
is  liable  may  ordinarily  be  recovered  by  an  action  at  law  against 
the  company,9  and  if  assessments  have  been  made  they  may  be 
recovered  in  the  same  manner.8 

vm  Protecting  Eights  akd  Eestbainihg  Interferences,  — 

A  street  railway  company  having  legal  authority  to  construct 
and  maintain  its  road  may  in  certain  cases  enjoin  interference 
with  its  franchises,  traffic,  and  business,4  and  in  other  cases  may 

and  inconvenience  to  the  public,  while  its  duly  under  a  municipal  ordinance 

its  refusal  pending  a  hearing  on  the  to  pave  the  streets  within  its  rails,  and 

merits  would  work,  but  blight   injury  fails  so  to  do,  the  city  may  cause  this 

to  the  complainant.     Loyalsock  Tp.  v.  to  be  done  and  recover  its  reasonable 

Montoursville  Pass.  R.  Co.,  7  Pa.  Dist.  cost  by  an  action  at  law  against  the 

291.     And  see  generally  article  Injunc-  company.     Columbus  v.  Columbus  St. 

tions,  vol.  10,  p.  869.  R.  Co.,  45  Ohio  St.  98.     And  see  article 

Benefit  of  Injunction  Already  Complied  Local  Improvements,  vol.  13,  p.  295. 
with.— An  injunction  was  granted  re-  Action  Where  Two  Companies  Liable. — 
straining  a  street  railway  company,  on  In  Pennsylvania,  where  two  street  rail- 
the  ground  of  nuisance,  from  using  way  companies  are  liable  by  ordinance 
its  railway,  unless  by  a  day  named  it  or  charter  for  the  expense  of  paving 
should  put  the  same  in  good  repair,  to  the  street,  the  city  may  sue  one  com- 
the  satisfaction  of  an  engineer  named,  pany  for  all,  and  drive  it  to  an  action 
who  on  the  day  appointed  reported  the  for  contribution,  or  it  may  sue  each 
railway  in  such  a  state  of  repair  as  the  company  for  one  half  the  cost.  Phila- 
decree  in  the  cause  required.  Two  delphia  v.  Second,  etc.,  Sts.  Pass.  R. 
years  afterwards  the  railway,  as  also  Co.,  13  Pa.  Co.  Ct.  580,  2  Pa.  Dist.  705. 
other  lines  laid  in  the  meantime  by  the  3.  Suit  for  Assessment  in  Contractor's 
same  company,  had,  as  was  alleged.  Name.  —  In  California  assessments 
been  allowed  to  go  into  such  a  state  of  made  upon  a  street  railway  company 
disrepair  as  to  become  again  a  nui-  for  improvements  in  a  street,  for  which 
sance,  whereupon  a  petition  was  filed  it  is  liable  under  its  franchise  and  the 
by  the  relators,  alleging  these  facts  municipal  ordinances,  may  be  collected 
and  claiming  the  benefit  of  the  decree,  as  provided  by  Act  Cal.  1885,  p.  157, 
It  was  held  that  as  the  decree  had  §  12,  by  a  suit  brought  by  the  con- 
already  been  complied  with,  a  new  in-  tractor  in  his  own  name.  Schmidt  v. 
formation  must  be  filed  to  obtain  the  Market  St.,  etc.,  R.  Co.,  90  Cal.  37. 
relief  now  asked.  Any. -Gen.  v.  Keily,  Where  City  Has  Lien.  —  Though  the 
22  Grant  Ch.  (U.  C.)  458.  charter  of  a  city  provides  that  assess- 

1.  Mandamus  Is  a  Proper  Bemedy  to  ments  for  street  improvements  shall 
compel  a  street  railway  company  to  be  a  lien  upon  property  benefited,  liable 
comply  with  an  order  of  the  common  to  foreclosure  in  the  same  manner  as  if 
council  to  repave  the  street  within  its  it  were  a  mortgage  in  favor  of  the  city, 
tracks  as  required  by  the  ordinance  and  gives  any  person  aggrieved  by 
conferring  its  franchise.  Lansing  v.  such  assessments  the  right  of  appeal 
Lansing  City  Electric  R.  Co.,  109  Mich,  to  the  Superior  Court,  yet  an  action 
123.  of  debt  will  lie  against  the  company 

But   mandamus    is   not  the   proper  to  enforce  payment  of  the  assessment, 

remedy  and  will  not  issue  where  it  is  and  the  company  may  raise  the  ques- 

apparent   that  the    railway    company  tion  of  want  of  jurisdiction  in  the  city 

cannot  perform  its  obligation  to  pave  to  make  the  assessment  in  such  action, 

the  street  between  its  rails  because  of  and  is  not  confined  to  the  remedy  by 

absolute  lack  of  funds.     Benton  Har-  appeal.     New  Haven  c.  Fair  Haven, 

bor  v.  St.  Joseph,  etc.,  St.  R.  Co.,  102  etc.,  R.  Co.,  38  Conn.  422,  3  Am.  R. 

Mich.  386.  Rep.  230. 

2.  Action  Against  Company  for  Work  4.  Restraining  Tearing  TJp  Tracks,  Cnt- 
Dene  by  City. —  In  O/tio.  where  a  street  ting  Poles,  etc.  —  See  Easton,  etc..  Pass, 
railway  company  is  notified  to  perform  R.    Co.    v.    Easton,    133    Pa.   St.    505; 
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protect  its  rights  by  certiorari.1 

IX.  IH JTOIES   TO    PEESOHB,  AKIHAL8,  AVB   VEHICLES  —  1.   Votice 

of  Claim  or  Action.  —  In  some  states  by  statute  it  is  necessary 
for  the  plaintiff  in  an  action  against  a  street  railway  company  for 
injuries  to  give  notice  to  the  company  of  the  injury  and  claim  or 
the  action  which  he  intends  to  bring  therefor.* 

2.  Parties  —  Bolt  by  Party  Injured  in  General.  —  Ordinarily,  and  in 
some  states  by  statute,  if  a  street  railway  company  by  the  care- 
lessness of  its  agents  or  servants  constructs  its  tracks  so  as  to 
create  a  nuisance  or  defect  in  the  street,  a  suit  may  be  main- 
tained against  it  by  any  person  injured  by  such  carelessness.* 

gait  Against  Bailway  Company  for  Defects  in  Street.  —  Where  a  railway 
company  contracts  with  a  municipality  to  perform  in  its  stead 
the  duty  of  keeping  its  streets  in  repair  and  safe  for  the  passage 
of  the  public,  and  where  a  cause  of  action  arises  against 
the  municipality  because  of  its  neglect  to  perform  that  duty,  the 
action  may  be  brought  by  the  injured  party  directly  against  the 
contracting  company.4 

Joint  Suit  Against  Two  Companies.  —  Where  two  railway  companies 
are  at  fault  they  may  be  sued  jointly  for  an  injury  to  a  person, 

Delaware  County,  etc.,  Electric  R.  Co.  was  a  stockholder  in  the  favored  com- 

i'.  Philadelphia,  164  Pa.  St.  457;  De-  pany.     West   Jersey  Traction   Co.   v. 

troit  City  R.  Co.  v.  Mills,  85  Mich.  634,  Board  of  Public  Works,  56  N.  J.  L.  431. 

46  Am.  &  Eng.  R.  Cas.  608.  2.  See  Shalley  v.  Danbury,  etc.,  R. 

Restraining  Enforcement  of  Ordinance  Co.,  64  Conn.  381;  Dobbins  v.   West 

Regulating  Fares.  —  Bondholders  of  a  End  St.  R.  Co.,  168  Mass.  556. 

street  railway  company  may  maintain  8.  Osgood  v.  Lynn,  etc.,  R.  Co.,  130 

a  suit  to  restrain  the  enforcement  of  an  Mass.  492.  3  Am.  &  Eng.  R.  Cas.  395. 

ordinance  regulating  rates  of  fare  on  Suit  by  Husband  for  Injury  to  Wife. — 

the  road,  if  they  show  by  their  bill  and  Under  Stat.   Mass.   1871,  c.  381,  §  21. 

profits  well-grounded  apprehension  of  providing  that  a  street   railway  cor- 

loss.   Old  Colony  Trust  Co.  v.  Atlanta,  poration  "  shall  be  liable  for  any  loss 

83  Fed.  Rep.  39.  or  injury  that  any  person  may  sustain 

Bestraining  Crossing  and  TJse  of  Tracks,  by  reason  of  any  carelessness,  neglect, 

—  As  to  preventing  one  railroad  com-  or  misconduct  of  its  agents  and  serv- 

pany  from  crossing  or  using  the  tracks  ants  in  the  construction,  management, 

of  another  company,  see  supra,  II    3.  and  use  of  its  tracks,"  a  husband  may 

Preventing  Crossing  or  Use.  sustain  suit  against  such  a  corporation 

1.  Certiorari  to  Vacate  Permission  to  for  loss  of  the  services  and  society  of 

Rival  Company.  —  Where  one  street  rail-  and  for  the  expense  of  curing  his  wife 

way  company  petitioned  the  board  of  who  is  injured  by  a  defective  construc- 

public  works  of  a  city  for  permission  tion  of  its  tracks,  even  though  they  are 

to  lay  its  tracks  in  certain  streets,  and  constructed  to  the  satisfaction  of  the 

afterwards,  without  notice,  at  a  special  superintendent  of  streets.     Osgood  v. 

meeting  of  the  board,  an  ordinance  was  Lynn,  etc.,   R.   Co.,  130  Mass.  492,3 

adopted  giving  permission  to  another  Am.  &  Eng.  R.  Cas.  395. 

company  to  construct  its  road  in  any  4.  McMahon  v.  Second  Ave.  R.  Co., 

street  in  the  city,  it  was  held  that  the  75  N.  Y.  231,  affirming  11  Hun  (N.  Y.) 

former  company  had    a  standing   to  347,  following  Brooklyn   v.  Brooklyn 

prosecute  a  writ  of  certiorari  to  set  aside  City   R.   Co.,   47  N.   Y.  475;  Ober  v. 

this  ordinance  on  the  ground  that  it  Crescent  City  R.  Co.,  44  La.  Ann.  1059, 

was  passed  without  notice  to  interested  52  Am.  &  Eng.  R.  Cas.  576.     See  also 

persons  and  that  one  of  the  members  Conlon  v.  City  R.  Co.,  8  Nova  Scotia 

of  the  board  voting  for  the  ordinance  209. 
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and  a  joint  judgment  recovered.1 

3.  Declaration  or  Complaint  —  a.  Stating  Cause  and  Foun- 
dation OF  Action.  —  In  an  action  for  damages  for  an  injury 
by  a  street  railway  the  pleader  should  state  the  facts  which  con- 
stitute the  cause  of  action,8  and  lay  the  foundation  of  the  action 
correctly,  so  that  the  other  party  may  be  advised  of  the  case 
which  is  to  be  made  against  him  and  upon  which  the  pleader 
must  rely  for  a  recovery.3 

b.  ALLEGATION  OF  NEGLIGENCE  —  General  Averments  ef  Facts.  — 
Ordinarily  in  an  action  against  a  street  railway  company  for 
injuries  it  is  sufficient  to  state  generally  the  facts  constituting  the 

1.  Downey  v.  Philadelphia  Traction  which,  in  the  first  instance,  are  law- 
Co.,  161  Pa.  St.  588,  58  Am.  &  Eng.  R.  fully  in  the  street,  but  which  the  de- 
Cas.  594;  O'Toole  v.  Pittsburgh,  etc.,  fendant  is  bound  to  remove  as  speedily 
R.  Co.,  158  Pa.  St.  99;  Texas,  etc.,  R.  as  possible,  it  is  not  necessary  to  allege 
Co.  v.  Doherty,  4  Tex.  App.  Civ.  Cas.,  that  they  were  left  there  for  an  unrea- 
§  164.  sonable  time,  since  the  offense  of  leav- 

2,  Tuchochi  v.  Cincinnati  St.  R.  Co.,  ing  them  there  relates  back  so  that  it 
7  Ohio  Dec.  219;  Cowan  v.  Muskegon  becomes  unlawful  from  the  beginning; 
R.  Co.,  84  Mich.  583.  See  Egan  v.  and  the  time  necessary  for  their  re- 
Forty-second  St.,  etc.,  R.  Co.,  (N.  Y.  moval  is  matter  of  justification  and 
Super.  Ct.  Spec.  T.)  4  N.  Y.  Supp.  530.  defense.    Bowen  v.  Detroit  City  R.  Co., 

If  Ho  Negligent,  Improper,  or  Unlawful  54  Mich.  496,  19  Am.  &  Eng.  R.  Cas. 

Aet  on  the   part  of  the   defendant  is  131.     But  see  Cowan  v.  Muskegon  R. 

alleged  the  complaint  fails  to  slate  a  Co.,  84  Mich.  583;  Zanger  v.  Detroit 

cause  of  action.     Lydecker  v.  St.  Paul  City  R.  Co.,  87  Mich.  646. 
City  R.  Co.,  61  Minn.  414.  Alleging  Track  Unlawfully  Laid  on  Side 

And  a  complaint  which  not  only  fails  of  Street.  —  An  allegation  in  an  action 

to  aver  wilful  or  intentional  injury  on  for  personal  injuries,   that   the   track 

the  part  of  the  agents  of  a  street  car  was  unlawfully  laid  on  the  side  of  ihe 

company,  but  does  not  even  sufficiently  street  contrary  to  a  statute  authorizing 

aver  any  actionable  negligence,  is  de-  ii  only  in  the  middle  of  the  street,  is 

murrable.    Jefferson   v.    Birmingham  not  irrelevant  and  immaterial,  for  if 

R.,  etc.,  Co.,  116  Ala.  294.  the  company  was  unlawfully  running 

Averments  thai  a  street  car  was  be-  its  cars  on  the  street  this  would  have 

ing  run  at  a  high  rate  of  speed  and  a   material   bearing    on    its    liability, 

was  making  a  great  noise,  and  that  it  Schierhold   v.   North   Beach,   etc.,  R. 

was  run  carelessly  and  negligently,  are  Co.,  40  Cal.  447. 

not  averments  of  facts  showing  negli-  8.  Tuchochi  v.  Cincinnati  St.  R.  Co., 
gence,  and  a  complaint  containing  only  7  Ohio  Dec.  219. 
such  allegations  will  be  defective.  Recovery  upon  Proof  of  Cause  Hot 
Terre  Haute  Electric  R.  Co.  v.  Yant,  Alleged.  —  The  rule  forbids,  though  the 
21  Ind.  App.  486.  action  may  not  be  deprived  of  its 
Vegligenoe  of  Driver  of  Hone  Car.  —  character  as  one  for  negligence,  re- 
An  allegation  that  the  driver  of  a  street  covery  upon  proof  of  a  cause  of  action 
car  so  negligently  and  carelessly  man-  other  than  the  one  alleged.  Coyle  v. 
aged  his  team  that  the  horses  knocked  Third  Ave.  R.  Co.,  (Supm.  Ct.  App. 
the  plaintiff  down  and  injured  her  leg  T.)  18  Misc.  (N.  Y.)  9,  reversing  (N.  Y. 
is  a  plain  and  concise  statement  of  the  City  Ct.  Gen.  T.)  17  Misc.  (N.  Y.)  282; 
facts  constituting  the  cause  of  action  as  Hogan  v.  Citizens'  R.  Co.,  150  Mo.  36. 
required  by  Code  Civ.  Pro.  N.  Y.,  Where  an  action  for  an  injury  by  a 
§  481,  and  is  sufficient.  Agnew  v.  street  railway  is  tried  upon  the  theory 
Brooklyn  City  R.  Co.,  (Brooklyn  City  that  general  negligence  had  been 
Ct.  Gen.  T.)  20  Abb.  N.  Cas.  (N.  Y.)  alleged,  when  in  fact  there  was  noth- 
235,  13  Civ.  Pro.  (N.  Y.)  25.  ing  in  the  allegations  which  could  war- 
Alleging  Obstrnotionf  Unlawfully  in  rant  such  a  construction  of  them,  the 
Street,  Unreasonable  Time.  —  In  an  action  judgment  will  be  reversed.  Red  ford 
for  an  injury  caused  by  obstructions  v.  Spokane  St.  R.  Co  ,  9  Wash.  55. 
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negligence,1  without  alleging  all  the  particular  facts  *  or  the 
specific  acts  in  which  the  negligence  consisted,3  or  evidence  of 
the  facts.4 

1.  Citizens'  St.  R.  Co.  v.  Abright,  14  Averment  as  to  Incompetency  of  Berv- 
Ind.  App.  433;  Cunningham  v.  Los  ant.  —  Where  the  act  of  negligence  in- 
Angeles  R.  Co.,  115  Cal.  561.  dicated  in  the  petition  was  in  respect 

Sufficient  Averment  of  Negligence  Where  to  the  operation  of  the  car  by  the  motor 

Child   Injured.  —  Averments    sufficient  man,  and  the  case  was  submitted  on  the 

to  show  that  while  a  child  was  in  plain  issue  of   his  negligent  conduct  only, 

view  on  a  street  car  track,  so  that  he  the  defendant  could  not  be  injured  by 

could  have  been  seen  by  the  servants  the  overruling  of  an  exception   to  an 

of  the  defendant  if  they  had  been  care-  allegation  concerning  the  unfitness  and 

ful,  and  they   could   have   prevented  incompetency  of  the  motorman.     San 

injury  to  him,  yet  he  was,  by  the  care-  Antonio  St.  R.  Co.  v.    Mechler,   (Tex. 

lessness  of  the  defendant's  agents,  run  Civ.  App.  1894)  29  S.  W.  Rep.  202. 
over  and    injured,   are    sufficient    to        3.  Bush   v.  St.  Joseph,  etc.,  St.   R. 

charge  the  defendant  with  negligence.  Co..  113  Mich.  513. 
Austin  Rapid  Transit  R.  Co.  v.  Cullen,        Sufficient  Statement  of  Negligent  Act. 

(Tex.   Civ.  App.   1895)  30  S.  W.  Rep.  — Where  a  declaration  charges  that  the 

578.  employees  of  a  street    car   company 

An  allegation  that  the  injury  to  a  carelessly  and  negligently  ran  its  car 

child  was  the  result  of  gross  negligence  over  its  road,  it  sufficiently  states  the 

and  carelessness  of  the  officers,  agents,  act  upon  which  the  charge  of   negli- 

employees,  and  servants  of  the  defend-  gence  and  carelessness  is  predicated, 

ant  railway  company,   and    that  the  Chicago  City  R.  Co.  v.  Jennings,  157 

motorman  could  have  seen  the  child  Hi.  274,  affirming  57  111.  App.  376. 
upon  the  track,  and  that  he  was  totally        Frightening  Horse.  —  Where  the  gist 

unfit  and  incompetent  and  unqualified  of  the  negligence  charged  was  that  the 

to    discharge     his    duty,    sufficiently  motorman,   seeing  that  the   car    was 

charges  negligence  on  the  part  of  the  frightening  the  horse  and  making  it 

motorman.     San  Antonio  St.  R.  Co.  v.  unmanageable,  did  not  lessen  the  speed 

Mechler,  (Tex.  Civ.  App.  1894)  29  S.  and  noise  of  (he  car,  but  negligently 

W.  Rep.  202.  persisted  in  and  continued  the  same, 

Beoklessness  Equivalent  to  Negligence,  and  thereby  injury  was  caused  to  the 

—  In  an  allegation  charging  a  railway  plaintiff  and  his  vehicle,  this  was  held 

company  with  "  recklessly  and  negli-  to  be  a  sufficiently  specific  allegation 

gently  "   running  its  cars,   the   word  of  negligence.     Richter  v.  Cicero,  etc., 

"  recklessly  "    means    no    more   than  R.  Co.,  70  III.  App.  196. 
"negligently."     Highland  Ave.,  etc..        Unlawful  Bate  of  Speed.  —  Allegation  • 

R.  Co.  v.  Sampson   112  Ala.  425.  that  the  defendant  was  running  its  car 

2.  Chicago  City  R.  Co.  v.  Jennings,  at  an  unlawful  rate  of  speed,  so  that 
157  111.  274,  affirming  57  111.  App.  376;  the  plaintiff  could  not  get  out  of  the 
Goldrick  v.  Union  R.  Co.,  20  R.  I.  128.  way  in  time  to  prevent  injury,  sufli- 

Stating  Facts  Within  Plaintiff's  Knowl-  ciently  allege  negligence  of  the  de- 
edge. —  It  is  a  well-settled  rule  that  the  fendant.  Duffy  v.  Cincinnati  St.  R. 
pleader  is  required  to  set  out  the  par-  Co.  2  Ohio  N.  P.  294,  3  Ohio  Dec.  678. 
ticular  facts  constituting  the  negligence  Several  Aoti  Stated  Conjunctively  in  One 
complained  of,  only  so  far  as  they  ap-  Count.  —  Where  several  acts  of  negli- 
pear  to  be  properly  within  his  knowl-  gence  stated  in  one  count  are  alleged 
edge.  Chicago  City  R.  Co.  v.  Jennings,  conjunctively,  a  demurrer  for  am- 
157  111.  274,  affirming  57  111.  App.  376.  btguity  or  misjoinder  is  properly  over- 
Stating  Name  of  Person  Causing  Injury,  ruled.  Highland  Ave.,  etc.,  R.  Co.  v. 
—  There  is  no  rule  of  pleading  that  Sampson,  112  Ala.  425. 
requires  a  complaint,  in  an  action  4.  Chicago  City  R.  Co.  v.  Jennings, 
against  a  street  railway  company  to  157  111.  274;  Bush  v.  St.  Joseph,  etc., 
recover  damages  for  injuries  to  one  St.  R.  Co.,  113  Mich.  513;  Austin  Rapid 
not  an  employee,  to  state  the  name  of  Transit  R.  Co.  v.  Cullen,  (Tex.  Civ. 
the  person  whose  negligence  is  alleged  App.  1895)  30  S.  W.  Rep.  578;  Agnew 
to  have  caused  the  injury.  Birming-  v.  Brooklyn  City  R.  Co.,  (Brooklyn 
ham  R.,  etc.,  Co.  v.  City  Stable  Co.,  City  Ct.  Gen.  T.)  20  Abb.  N.  Cas.  (N. 
119  Ala.  615.  Y.)  235,  13  Civ.  Pro.  (NT.  Y.)  25. 
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Method  of  Obtaining  Partionlar  Statement.  —  The  weight  of  authority 
being  that  general  allegations  of  negligence  are  sufficient  on 
demurrer1  and  petition  in  error,  the  proper  method  of  obtaining 
a  statement  of  the  grounds  of  negligence  is  by  a  motion  to  make 
the  complaint  more  definite  and  certain.* 

Averments  and  Proof  —  Variance.  —  According  to  the  general  rule  the 
allegata  et  probata  must  correspond,3  and  there  must  be  no 
material  variance  between  them.**  As  a  rule,  however,  a  general 
averment  of  negligence  is  sufficient  to  admit  proof  of  special 
circumstances  constituting  it;5  and  since  whatever  took  place  in 
connection  with  the  management  of  the  car  when  the  accident 
occurred  is  a  part  of  the  res  gestce  and  proper  to  be  admitted  in 
evidence,  evidence  that  no  warning  of  the  approach  of  the  car 

1.  Gold  rick  v.  Union  R.  Co.,  20  R.  I.  bat  ascribed  the  injury  to  the  second 
128;  Citizens'  St.  R.  Co.  v.  A  bright,  collision,  and  the  evidence  of  the  plain- 
14  Ind.  App.  433.  See  supra,  3.  b.  Alle-  tiff  tended  to  show  that  the  injury  was 
gation  of  Negligence,  due  to  the  second  collision,  while  the 

2.  Tuchochi  v.  Cincinnati  St.  R.  Co.,  defendant's  evidence  tended  to  show 
7  Ohio  Dec.  219,  in  which  case  the  that  the  injury  was  due  to  the  backing 
complaint  merely  alleged  that  the  de-  alone,  it  was  held,  under  Rev.  Stat, 
fendant  "  negligently  ran  its  cars  Ohio,  §§  5294-5296,  that  the  variance 
against  and  over  the  plaintiff,"  and  a  was  not  material,  and  no  amendment 
motion  to  make  the  complaint  more  of  the  complaint  was  necessary.  Cin- 
definite  by  stating  the  facts  relied  on  cinnati  St.  R.  Co.  v.  -  Whitcomb,  66 
was  granted.     See  also  article   Defi-  Fed.  Rep.  915. 

niteness   and   Certainty   in   Plead-        Immaterial  Variance  as  to  Approach  of 

ings,  vol.  6,  p.  246.  Car.  —  Where    the  declaration   alleged 

3.  Evidence  of  Drinking  on  Issue  of  that  no  signal  or  warning  was  given 
Negligence. —  Where  the  issue  made  by  by  the  defendant  of  the  approach  of 
the  pleadings  in  an  action  for  personal  the  car,  and  that  the  plaintiff  did  not 
injuries  is  whether  the  defendant's  see  or  hear  the  car,  testimony  by  him 
watchman  was  negligent  in  giving  a  that  while  he  heard  no  bell  he  saw  the 
certain  sigml  by  which  the  injured  car,  and  by  other  witnesses  in  his  be- 
party  was  misled,  and  there  is  no  dis-  half  that  the  bell  was  rung  by  the 
pute  as  to  the  signal's  being  given,  motorman,  is  not  so  material  a  variance 
evidence  that  the  watchman  had  been  as  to  justify  directing  a  verdict  for  the 
drinking  is  not  admissible.  Culbert-  defendant.  Eckington,  etc.,  R.  Co.  v. 
son   v.   Metropolitan   St.   R.  Co.,    140  Hunter,  6  App.  Cas.  (D.  C.)  287. 

Mo.  35.  And  see  in  general  article  5.  Oldfield  v.  New  York,  etc.,  R.  Co., 
Variance.  14  N.  Y.  310,  affirming  3  E.  D.  Smith 

4.  Immaterial  Variance  as  to  Manner    (N.  Y.)  103. 

of  Injury.  —  Where  a  declaration  count-  Negligence  in  Management  of  Car. — 
ing  on  the  negligence  of  a  stteet  car  Where  the  only  negligence  alleged  or 
driver  averred  that  the  plaintiff  was  submitted  to  the  jury  was  in  the  man- 
injured  by  being  shoved  off  a  horse  car  agement  of  the  car  whereby  it  was  per- 
in  a  commotion  which  followed  the  ap-  milted  10  run  with  great  speed  and 
proach  of  a  train  of  steam  cars,  proof  force  against  a  wagon,  it  is  competent 
that  the  plaintiff's  injury  was  sustained  to  introduce  evidence  of  all  the  circum- 
by  jumping  from  the  car  in  order  to  stances  which  throw  light  upon  the 
avoid  an  accident  is  not  a  material  question  of  this  alleged  negligence  and 
variance.  Washington,  etc.,  R.  Co.  v.  its  consequences.  Bush  v.  St.  Joseph, 
Hickey.  166  U.  S.  521.  etc.,  St.  R.  Co.,  113  Mich.  513. 

Where  in  an  action  for  injury  by  a  Evidence  of  Collision  as  Incident  of  Ac- 
street  railway  the  petition  charged  that  oident.  —  Where  the  plaintiff  alleges 
the  backing  after  the  first  collision  was  that  through  the  negligence  and  care- 
negligent,  and  that  the  moving  forward  Iessness  of  the  defendant  his  horses 
to  the  second  collision  was  negligent,  took  fright  and  his  buggy  was  thrown 
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was  given,  such  as  sounding  the  bell,  etc.,  is  admissible  though 
nothing  is  claimed  in  the  declaration  because  of  it.1 

If  There  If  No  General  Averment  of  Negligence,  and  specific  acts  only 
are  alleged,  evidence  of  other  acts  or  of  general  negligence  is  not 
admissible.3 

c.  Averment  of  Violation  of  Ordinances.  —  Ordinances 
regulating  the  speed  of  street  cars  or  requiring  the  performance 
of  specific  duties  are  frequently  relied  on  for  a  recovery  for  an 
injury,  and  to  such  allegations  the  proof  must  of  course  corre- 
spond.3 

d.  Negativing  Contributory  Negligence.  —  Though  the 

complaint  should  in  some  states  aver  the  exercise  of  proper  care 
on  the  part  of  the  plaintiff,  and  his  freedom  from  fault  or  con- 

against  the  curb,  and  he  was  dashed  — Where  the  declaration  described  an 

against  the  ground  and   injured,  but  ordinance  as  requiring  the  defendant, 

does  not  allege  that  the  car  collided  in  case  its  servants  saw  the  horses  of 

with  his  wagon,  he  may  introduce  evi-  the  plaintiff  approaching  and  they  ap~ 

dence  of  a  collision  as  a  mere  incident  peared  frightened,  "  to  stop  its  cars  and 

of  the  whole  affair.     Walsh  v.  Atlantic  allow  his  horses  to  pass,"  an  ordinance 

Ave.  R.  Co.,  23  N.  Y.  App.  Div.  19.  which  only   required   the  defendant's 

Evidence  a*  to  Threat!  and  Gestures  of  motorman  "  to  keep  a  vigilant  watch 

Defendant's  Agents. —  Under  allegations  for  carriages    *  *   *   and  govern  him- 

that  the  plaintiff  was.  injured  by  the  self    accordingly   to  avoid  damages," 

negligence    and    carelessness    of    the  is  not  admissible.     Kankakee  Electric 

agents  and  employees  of  the  company  R.  Co.  v.  Lade,  56  111.  App.  454. 
in  ejecting  him  from  the  car,  evidence        Relianoe    on  Common-law  Negligence 

as  to  threats  and  gestures  of  the  de-  Where  Ordinance  Pleaded.  —  Where  the 

fendant's  agents  are  admissible.     Mt.  evidence  disproves  (he  averment  that 

Adams,  etc., Inclined  R.  Co.  v.  Doherty,  the  defendant  violated  an  ordinance 

8  Ohio  Cir.  Ct.  349,  6  Ohio  Cir.  Dec.  in  maintaining  a  higher  rate  of  speed 

810.  than  allowed,  the  question  of  negli- 

1.  East  St.  Louis  Electric  St.  R.  Co.  gence  on  account  of  speed  is  properly 
v.  Burns,  77  111.  App.  529.  taken  from  the  jury,  since  the  plaintiff 

Violation  of  City  Ordinanoo.  —  Where  cannot,  under  the  issue  made,  rely  on 

the  negligence  alleged  was  in  respect  common-law  negligence  as  to  speed, 

to  the  operation  of  the  car,  it  is  com-  Hogan  v.  Citizen's  R.  Co.,  150  Mo.  36. 
petent  for  the  plaintiff  to  show  that  the        Sufficient  Allegations  as  to  Ordinanoo. 

car  was  being  operated  in  violation  of  —  In   a  suit  for    damages  against  a 

city  ordinances  regulating  the  speed  street    railway  company  for  personal 

and  providing  for  the  sounding  of  a  injuries  sustained  by  the  running  of  its 

gong  at  crossings.    San  Antonio  St.  R.  cars  on  a  public  crossing  in  a  city, 

Co.  v.  Mechler,  (Tex.  Civ.  App.  1894)  where  the  petition  alleges  that  the  de- 

29  S.  W.  Rep.  202.  fendant's  car  was,  at  the  time  of  the 

Failure  to  Give  Notice  of  Car's  Approach,  injury,  running  fifteen  miles  an  hour, 

—  Where  the  complaint  avers  not  only  which  "  violated  an  ordinance  of  the 

an  excessive  rate  of  speed,  but  that  no  city  of   Atlanta    which    requires    the 

care  or  diligence  was  exercised  by  the  speed  of  such  cars  over  crossings  not 

appellant,  the  failure  to  give  notice  of  to  exceed  six  miles  per  hour,"  it  was 

the  car's  approach  is  fairly  within  the  not  error  to  admit  in  evidence  ordi- 

issues  formed,  and  evidence  thereof  is  nances  of  the  city  prescribing  that  the 

admissible.      Citizens'   St.    R,   Co.  v.  speed  of  street  cars  should  not  be  more 

Abright,  14  Ind.  App.  433.  than  six  miles  an  hour  at  public  cross- 

2.  Coyler.  Third  Ave.  R.Co.,  (Supm.  ings,  and  making  a  violation  of  the 
Ct.  App.  T.)  18  Misc.  (N.  Y.)  9»  revers-  ordinance  a  penal  offense;  the  only 
ing  (N.  Y.  City  Ct.  Gen.  T.)  17  Misc.  objection  made  being  that  the  ordt- 
(N.  Y.)  282.  See  also  Redford  v.  Spo-  nances  were  not  sufficiently  pleaded  in 
kane  St.  R.  Co.,  9  Wash.  55.  the  petition.     Atlanta  Consol.  St.   R. 

8.  Ordinanoo  Different  from  One  Alleged.    Co.  v.  Foster,  108  Ga.  223. 
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tributory  negligence,  yet  the  particular  acts  constituting  such 
proper  care  need  not  be  stated :  *  and  it  has  been  held  that  con- 
tributory negligence  in  an  action  for  personal  injuries  by  a  street 
railway  being  a  matter  of  defense,  the  question  on  demurrer  is 
not  whether  the  plaintiff  has  sufficiently  negatived  his  own  neg- 
ligence, but  whether  it  conclusively  appears  as  a  matter  of  law 
from  the  facts  stated  in  his  complaint  that  he  was  guilty  of  con- 
tributory negligence.* 

e.  AVERMENT  OF  DAMAGES.  —  Damages  for  Mental  Suffering  caused 
by  a  personal  injury  by  a  street  railway  are  not  special  damages 
and  do  not  need  to  be  pleaded  or  specifically  proved.3 

Loss  of  Services  After  Majority.  —  The  petition  in  an  action  against 
a  street  railway  company  for  an  injury  to  a  child  not  resulting  in 
death  may  allege  and  claim  damages  during  the  expectancy  of 
his  life,  as  well  after  majority  as  during  minority.4 

4.  Plea  or  Answer.  —  The  rules  of  pleading  and  practice  relating 
to  matters  of  defense  in  actions  for  injuries  by  street  railways  do 
not  differ  materially  from  those  in  other  actions  of  a  similar 
nature.5 

5.  Province  of  Court  and  Jury  —  Nonsuit  —  a.  Liability  and 
Negligence  of  Defendant.  —  The  duty  of  the  judge  presiding 

1.  Citizens'  St.  R.  Co.  v.  Abright,  way,  and  shows  no  unfavorable  con- 
14  Ind.  App.  433;  Cowan  v.  Muskegon  ditions  tending  to  render  the  act  excep- 
R.  Co.,  84  Mich.  583.  And  see  article  tionally  rash  and  hazardous.  Ober  v. 
Contributory  Negligence,  vol.  5,  p.  1.  Crescent  City  R.  Co.,  44  La.  Ann.  1059. 

Sufficient  AvermeDt  of  Care.  —  In  an  3.  McCoy  v.  Milwaukee  St.  R.  Co., 

action  against  a  street   railway  com-  88  Wis.  56.     And  see  article  Damages, 

pany  to  recover  damages  for  injuries  vol.  5,  p.  700. 

to  the  plaintiff's  carriage,  an  allegation  4.  San  Antonio  St.  R.  Co.  v.  Mechler, 

that  the  plaintiff,  "  with  all  due  care  (Tex.  Civ.  App.  1894)  29  S.  W.   Rep. 

and  diligence,  was  then  and  there  rid-  202. 

ing  in  the  said  carriage,"  is  sufficient  5.  See  article  Railroads,  vol.  17,  p. 

as  to  the  plaintiff's  care,  without  stat-  493. 

ing  whether  the  plaintiff  was  driving  Bailing  Question  of  Violation  of  Fran- 
person  ally,  or  whether  his  servant  had  ehise.  —  The  question  whether  or  not  a 
charge  of  the  carriage,  and  if  so  street  railway  company  is  operating  its 
whether  the  latter  was  free  from  negli-  road  contrary  to  the  terms  of  its  f ran- 
ge ace.  Chicago  City  R.  Co.  v.  Jen-  chise,  by  using  electricity,  could  un- 
nings,  157  111.  274,  affirming  57  111.  doubtedly  be  raised  by  a  municipality 
App.  376.  in  a  proper  proceeding,  but  it  cannot 

2.  Lydecker  v.  Si.  Paul  City  R.  Co.,  be  raised  and  is  not  involved  in  an 
61  Minn.  414.  action  for  injury  to  a  person  through 

Contributory  Negligence  Hot  Afflnna-  the  negligence  of  the  company.     Hine 

lively  Shown.  —  A  petition  in  an  'action  v.  Bay  Cities  Consol.  R.  Co.,  115  Mich, 

to  recover  for  personal  injuries  result-  204. 

ing  from  neglect  to  keep  the  railway  Admissions  Hade  by  General  Issue.  —  A 

in  repair  is  not  objectionable  as  con-  plea  of  the  general  issue  to  a  declara- 

stituting    no  cause    of   action,   or  as  tion   alleging  an    injury   by  a  street 

affirmatively  showing  contributory  neg-  railway  and    averring  not    only   the 

ligence,   because  it  alleges    that    the  character  and  capacity  in   which  the 

injury  resulted  while  the  plaintiff  was  defendant  was  sued,  but  that  he  was  in 

alighting  from    a  car  moving  slowly  possession  of  and  operating  the  alleged 

preparatory  to  stopping,  and  also  that  line  of  railway,  and  that  the  employees 

the  plaintiff  was  an  active  and  vigorous  operating  the  cars  on  the  road  were  his 

person  accustomed  to  alighting  in  this  servants,  impliedly  concedes  the  two 
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at  the  trial  of  an  action  against  a  street  railway  company  is  the 
same  as  in  other  actions;  it  is  to  determine  whether  a  case  is 
presented  fit  for  the  deliberation  of  the  jury.  This  is  to  be 
decided,  not  by  the  application  of  any  artificial  rule  respecting 
the  onus  proband^  but  by  considering  the  facts  and  circumstances 
in  evidence  in  connection  with  the  ordinary  habits,  conduct,  and 
motives  of  men.  The  culpability  of  the  defendant  must  be 
affirmatively  proved  before  the  case  can  go  to  the  jury.1 

Propriety  of  Nonsuit.  —  Where  the  testimony  of  the  plaintiff  shows 
no  negligence  or  other  wrongful  act  for  which  the  defendant  can 
be  held  liable,  a  judgment  of  nonsuit  is  properly  entered;*  but 
under  the  evidence  ordinarily  submitted  in  actions  for  injuries  by 
a  street  railway,  the  question  of  liability  or  negligence  of  the 
company  or  its  agents  is  for  the  jury,  under  proper  instructions 
of  the  court.8 

6.  Contributory  Negligence.  —  It  is  for  the  jury  to  deter- 
mine the  question  of  contributory  negligence,  where  the  evidence 

last    statements    of    the    declaration,  ropolitan  St.   R.  Co.,  112  Mo.  420   56 

Richter  v.  Cicero,  etc.,  R.  Co.,  70  III.  Am.  &  Eng.  R.  Cas.  571;    Sheehan   v. 

App.  196,  following  McNulta  v.  Lock-  Citizen's  R.  Co.,  72  Mo.  App.  524. 

ridge,  137  111.  270.  New  Jersey.  —  Consolidated  Traction 

1.  Johnson  v.  Hudson  River  R.  Co.,  Co.  v.  Scott,  58  N.  J.  L.  682. 

20  N.  Y.  65,  affirming  6  Duer  (N.  Y.)  New  York. — Johnson  v.  Hudson 
633;  Oldfield  v.  New  York,  etc.,  R.  Co.,  River  R.  Co.,  20  N.  Y.  65,  affirming  6 
3  E.  D.  Smith  (N.  Y.)  103,  affirmed  14  Duer  (N.  Y.)  633;  Wooley  v.  Grand  St., 
N.  Y.  310;  Washington,  etc.,  K.  Co.  v.  etc.,  R.  Co.,  83  N.  Y.  121,  3  Am.  & 
Gladmon,  15  Wall.  (U.  S.)  401.  See  Eng.  R.  Cas.  398;  Meisch  v .  Rochester 
Stanley  v.  Union  Depot  R.  Co.,  114  Electric  R.  Co.,  72  Hun  (N.  Y.)  604. 
Mo.  606.  And  see  article  Dismissal,  Pennsylvania.  —  Kelly  v.  Pittsburg. 
Discontinuance,  and  Nonsuit,  vol.  6,  etc.,  Traction  Co.,  ro  Pa.  Super.  Ct. 
p.  823.  644;  Lenkner  v.  Citizens'  Traction 
Connection  Between  Negligence  and  Co.,  179  Pa.  St.  486;  Kestner  v.  Pitts- 
Damage  Clearly  Remote.  —  Where  the  burgh,  etc.,  Traction  Co..  158  Pa.  St. 
connection  between  the  act  of  negli-  422. 

gence  and  the  damages  is  so  remote  as  Wisconsin. — Little  v.  Superior  Rapid 

to  leave  no  ground  for  difference  of  Transit  R.  Co.,  88  Wis.  402." 

opinion  among  fair-minded  men  as  to  Doubt  aa  to  Connection  Between  Hegli- 

whether  the  negligence  was  the  natural  gence  and  Damage.  —  Where  a  substan- 

cause  of  the  damage,  the  judge  should  tial   doubt    arises  as  to   whether  the 

decide  it  and  not  submit  it  to  the  jury,  damage   was   the   natural  and  proxi- 

Dunn  v.  Cass  Ave.,  etc.,  R.  Co.,  21  Mo.  mate,  or  speculative  and  remote,  re- 

App.  188.  suit  of   the  negligence,   the  question 

2.  Patton  v.  Philadelphia  Traction  should  be  submitted  to  the  jury  under 
Co,,  132  Pa.  St.  76;  Zurfluh  v.  People's  proper  instructions.  Dunn  v.  Cass 
R.  Co.,  46  Mo.  App.  636;  Egan  v.  Ave.,  etc.,  R.  Co  ,  21  Mo.  App.  188. 
Fori y- second  St.  etc.,  R.  Co.,  (N.  Y.  Submitting  Question  Where  City  Char- 
Super.  Ct.  Spec.  T.)  4  N.  Y.  Supp.  530;  ter  Complied  With.  —  It  being  specially 
Worster  v.  Forty-second  St.,  etc.,  R.  pleaded  that  the  city  charter  requires 
Co.,  50  N.  Y.  203.  street  car  drivers   to  keep  a   vigilant 

8.  Illinois.  —  Chicago  City  R.  Co.  v.  watch  for  persons  on  the  track  or  mov- 

Brady,  35  111.  App.  461.  ing  toward  it,  the  question  of  the  com- 

Maryland.  —  Central  R.  Co.  v.  Cole-  pliance  oi  the  driver  with  such  charter 

man,  80  Md.  328.  is    properly    submitted    to    the   jury. 

Missouri.  —  Levin    v.    Metropolitan  Dallas    Consol.     Traction    R.   Co.   v. 

St.  R.  Co.,  140  Mo.  624;  Lynch  v.  Met-  Hurley,  10  Tex,  Civ.  App.  246. 
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is  disputed  or  the  facts  doubtful.1  And  instances  where  a  non- 
suit has  been  sustained  on  the  ground  of  contributory  negligence 
are  exceptional  and  are  confined  to  cases  where  the  undisputed 
facts  showed  the  omission  of  some  act  which  the  law  adjudges 
negligent.*  But  if  contributory  negligence  clearly  appears  from 
the  complaint  or  from  the  plaintiff's  own  evidence,  or  from  facts 
which  are  undisputed,  it  is  proper  to  order  a  nonsuit.3 

6.  Instructions  —  a.  In  General. — The  general  rules  govern- 
ing instructions  to  juries  are  applicable  to  actions  for  injuries  by 
a  street  railway  company.4    Thus  the  instructions  should  not  be 

1.  Alabama.  —  Highland  Ave.,  etc.,  sistible  as  to  put  the  case  on  a  par  with 
R.  Co.  v.  Sampson,  112  Ala.  425.  those  cases  where  a  nonsuit  is  granted 

California.  —  Cunningham     v.    Los  for  failure  to  introduce  evidence  suffi- 

Angeles  R.  Co.,  115  Cal.  561.  cient  to  go  to  the  jury  upon  some  point 

Missouri.  —  Levin    v.   Metropolitan  essential  to  the  plaintiff's  case.     The 

St.   R.   Co.,   140  Mo.   624;    Lynch  v.  fact  must  be   so  clear  that,    looking 

Metropolitan  St.  R.  Co.,  112  Mo.  420,  upon  the  plaintiff's  case  in  the  most 

56  Am.  &  Eng.  R.  Cas.  571.  favorable  light,  and  giving  him    the 

New  York.  —  Lhowe  v.  Third  Ave.  benefit  of  all  controverted  questions, 

R.  Co.,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  the  court  can  see  that  a  verdict  in  his 

Y.)  612;  Wooley  v.  Grand  St.,  etc.,  R.  favor  must  necessarily   be  set  aside. 

Co.,  83  N.  Y.   121,  3  Am.  &  Eng.  R.  Schierhold  v.    North   Beach,   etc.,   R. 

Cas.  398.  Co.,  40  Cal.  447. 

Oregon.  —  Smith  v.  City,  etc.,  R.  Co.,  3.  Harnett  v.   Bleecker  St.,  etc.,  R. 

29  Oregon  539.  Co.,  4q  N.  Y.  Super.  Ct.   185;   Flynn 

Pennsylvania.  —  Lenkner  p.  Citizens'  v.  Wilkes-Barre,  etc.,  Traction  Co.,  9 

Traction  Co.,  i79.Pa.  St.  486.  Kulp  (Pa.)  28. 

Wisconsin.  —  Little  v.  Superior  Rapid  4.  See    generally    article     Instruc- 

Transit  R.  Co.,  88  Wis.  402.  tions,  vol.  11,  p.  47. 

Refusal  of  Interrogatories  Bated  on  Imposing  Greater  Care  than  Required. 
Erroneous  Theory. —  In  an  action  to  re-  — Charges  which  impose  a  higher  de- 
cover  for  an  injury  to  the  plaintiff's  gree  of  care  than  the  law  requires  are 
horses,  carriage,  and  harness,  it  is  not  of  course  not  proper.  Memphis  City 
error  for  the  court  to  refuse  to  submit  R.  Co.  v.  Logue,  13  Lea  (Tenn.)  32; 
interrogatories  to  the  jury  based  upon  Schulman  v.  Houston,  etc.,  R.  Co., 
the  theory  that  if  the  plaintiff  could  (N.  Y.  Super.  Ct.  Gen.  T.)  15  Misc.  (N. 
have  traveled  over  some  other  street  Y.)  30;  Reardon  v.  Third  Ave.  R.  Co., 
than  the  one  on  which  the  accident  oc-  24  N.  Y.  App.  Div.  163;  Cunningham 
curred,  and  thus  have  avoided  meeting  v.  Los  Angeles  R.  Co.,  115  Cal.  561; 
the  cars,  it  was  his  duty  to  do  so,  and  West  Chicago  St.  R.  Co.  v.  Wizemann, 
that  his  failure  to  do  so  was  such  neg-  83  111.  App.  402;  Washington,  etc.,  R. 
ligence  as  to  preclude  a  recovery.  Co.  v.  Gladmon,  15  Wall.  (U.  S.)40i; 
Muncie  St.  R.  Co.  v.  Maynard,  5  Ind.  Cincinnati  St.  R.  Co.  v.  Whitcomb,  66 
App.  372.  Fed.  Rep.  915. 

2.  Harnett  v.  Bleecker  St.,  etc.,  R.  But  a  charge  that  the  highest  degree 
Co.,  49  N.  Y.  Super.  Ct.  185;  Johnson  of  care  is  required  by  a  driver  who 
v.  Hudson  River  R.  Co.,  20  N.  Y.  65,  sees  a  child  lying  helpless  on  the  track 
affirming  6  Duer  (N.  Y.)  633;  Ehrmann  in  front  of  the  vehicle  is  not  reversible 
v.  Nassua  Electric  R.  Co.,  23  N.  Y.  error,  where  it  does  not  appea:  that 
App.  Div.  21;  Consolidated  Traction  the  driver  saw  the  child  at  all  until 
Co.  v.  Scott,  58  N.  J.  L.  682;  Dunn  v.  after  the  accident.  Such  misdirection 
Cass  Ave.,  etc.,  R.  Co.,  21  Mo.  App.  is  not  injurious.  Giraldo  v.  Coney 
188.  See  Wooley  v.  Grand  St.,  etc.,  Island,  etc.,  R.  Co.,  (Supm.  Ct.  Gen. 
R.  Co.,  83  N.  Y.  121,  3  Am.  &  Eng.  R.  T.)  16  N.  Y.  Supp.  774,  62  Hun  (N.  Y.) 
Cas.  398.  620,  affirmed  135  N.  Y.  648. 

Nonsuit  Only  in  Clear  Case.  —  Nonsuit  Use  of  Thoroughfare  —  Charges  Reason- 
should  only  be  granted  where  the  evi-  ably  Construed.  —  In  an  action  for  an 
dence  of  the  misconduct  on  the  part  of  injury  by  a  street  railway,  the  court 
the  injured  party  is  so  clear  and  irre-  charged  the  jury  that  both  the  plaintiff 
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abstract,  too  broad,  inconsistent,  or  misleading.1 

b.  Requests  for  —  Duty  to  Give  —  Bhutan*  sped*©  charge*. 

—  If  a  defendant  desires  instructions  more  full  and  specific  than 

and  the  defendant  were  equally  in  pos-  witnesses  that  such  bell  was  rung,"  is 

session  of  the  right  to  use  the  public  not  erroneous.    Such  an   unqualified 

thoroughfare  upon  which  the  plaintiff  request  is  too  broad,  as  it  may  be  un- 

was  driving  and   the  defendant  was  derstood  to  include  not  only  the  testi- 

operating  its  cars,    which   right   they  mony  of  witnesses  who  did  not  notice 

held  and  enjoyed  independently  of  each  whether  the  bell  was  rung,   but  also 

other,  provided  each  exercised  ordinary  that  of  those  who  did  not  hear  it  ring, 

care  in  the  use  of  the  street.     It  was  It  excludes  any  circumstances  which 

held  that  the  criticism  advanced,  that  may  have  been  taken  into  consider*- 

the  instruction   declared   to   the  jury  tion  to  permit  some  effect  to  be  given 

that  if  the  defendant  company  failed  to  negative  testimony  as  to  the  ringing 

to  exercise  such  ordinary  care  it  was  of  the  bell.     Ehrmann  v.  Nassau  Elec- 

thereby  deprived  of  the  right  to  use  the  trie  R.  Co.,  23  N.  Y.  App.  Div.  21. 

thoroughfare  and  became  a  trespasser  Concurrent  Existence  of  All  Defenses.  — 

upon  the  highway,  found   no  support  Where  in  the   case  as  presented  and 

except  in  a  strained  and  unreasonable  submitted  defenses  of  due  care  and  un- 

construction  of  the  language  employed,  avoidable  accident  rested  on  the  same 

West  Chicago  St.  R.  Co.  v.  McCallum,  facts  and  were  substantially  the  same 

169  III.  240.  defenses,  an  objection  that  the  charge 

Damages     Recoverable  —  Charge    Not  required  the  concurrent  existence  of 

Uncertain  or  Indefinite.  —  Damages  re-  all  the  defenses  pleaded  to  entitle  the 

coverable  in  a  suit  for  injury  to  a  child  defendant   to    a   verdict    will   not    be 

by  a  street  railway,  being  essentially  sustained.     San   Antonio   St.    R.   Co,                     \ 

uncertain  and   not  susceptible   of  as-  v.  Mechler,  (Tex.  Civ.  App.  1894)298.                    ' 

certainment  by  ordinary  methods,  and  W.  Rep.  202. 

left  to  the  sound  discretion  of  the  jury,  Stating  Inconsistent  Views  of  Negli-  , 
an  instruction  that  if  the  jury  found  genoe.  —  An  instruction  that  "  if  the  I 
for  the  plaintiffs  their  verdict  should  gripman  intentionally  and  carelessly 
be  for  the  value  of  the  pecuniary  serv-  ran  the  defendant's  car  against  the 
ices  that  the  child  "  might "  reason-  plaintiff's  wagon,  this  was  negli- 
ably  be  expected  to  render  to  his  gence,"  is  disapproved,  since  "  in  ten- 
parents,  is  unobjectionable  and  not  tionally  "  and  "  carelessly  "  express 
uncertain  and  indefinite.  There  is  no  different  and  inconsistent  views  of  the 
difference  in  the  effect  upon  the  jury  same  matter.  Bindbeutal  v.  Street  R. 
whether  they  are  charged  to  find  for  Co.,  43  Mo.  App.  463. 
services  that  the  child  "  might "  Objection  for  Inconsistency  in  Charge 
reasonably  have  rendered  or"  would  "  Given  on  Party's  Bequest.  —  In  an  action 
reasonably  have  rendered.  San  An-  for  a  personal  injury  by  a  street  rail- 
tonio  St.  R.  Co.  v.  Mechler,  (Tex.  Civ.  way,  wherein  there  was  a  verdict  for 
App.  1804)  29  S.  W.  Rep.  202.  the    defendant,   the    plaintiff    cannot 

1.  Stating  General  Proposition  of  Law.  complain  that  an  instruction  given  at 

—  An  instruction  undertaking  to  lay  his  request  which  was  a  correct  state- 
down  a  general  proposition  of  law  in-  ment  of  the  law  was  inconsistent  with 
stead  of  confining  the  law  to  the  facts  instructions  previously  given  which 
of  the  particular  case  is  open  to  objec-  were  manifestly  more  favorable  to  the 
tion.  Memphis  City  R.  Co.  p.  Logue,  plaintiff.  George  v.  Los  Angeles  R. 
13  Lea  (Tenn.)  32;  Welsh  v.  Jackson  Co.,  126  Cal.  357;  Baltimore  Traction 
County  Horse  R.  Co.,  81  Mo.  466.  See  Co.  v.  Wallace,  77  Md.  435;  Hine  v. 
Citizens  Pass.  R.  Co.  v.  Ketcham,  122  Bay  Cities  Consol.  R.  Co.,  115  Mich. 
Pa.  St.  228.  204;   Bindbeutal  v.  Street   R.  Co.,  43 

Bequest    for    Instruction    Too   Broad.  Mo.    App.    463;    Rauscher   v.    Phila- 

—  A  refusal  to  charge  "  that  the  nega-  delphia  Traction  Co.,  176  Pa.  St. 
tive  testimony  of  witnesses  that  they  349;  Citizens'  R.  Co.  v.  Holmes,  19 
did  not  hear  or  did  not  notice  whelber  Tex.  Civ.  App.  266;  Mitchell  v.  Tacoma 
a  bell  was  rung  *  *  *  is  not  suffi-  R.,  etc.,  Co.,  9  Wash.  120.  Johnson 
cient  [to  show]  that  such  bell  was  not  v.  Superior  Rapid  Transit  R.  Co.,  91 
rung,  and  the  jury  is  bound  to  believe  Wis.  233. 
the  affirmative   testimony   of  credible  Instructions  Are  Misleading,  and  hence 
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those  given  he  should  request  that  they  be  given ;  otherwise  the 
omission  is  not  error.1 

Duty  of  Court  to  Give.  —  Requested  instructions  not  elsewhere  cov- 
ered, which  contain  correct  legal  propositions,  and  are  applicable 
to  the  issues  and  evidence,  and  have  a  material  bearing  on  the 
duties  and  liabilities  of  the  parties,  should  be  given.9    But  there 

properly  refused,  where  they  lose  sight  a  street  railway  company  for  an  injury 

of  the  fact  that  the  defendant  railroad  to  a  child  who  was  playing  on  the  cars, 

company  would  be  liable  notwithstand-  an  instruction  that  "whether  the  de- 

ing  the  negligence  of  the  plaintiff  in  fendant's  '  trailer '  cars  should   have 

attempting  to  cross  the  track,  provided  been  permitted  to  si  and  on  the  track  in 

the  gripman  of  the  car  saw  the  danger  the  street  during  the  hours  of  the  day 

in  time  to  have  avoided  the  accident,  when  they  were  not  needed  for  carry- 

Sheehan  v.  Citizens'   R.  Co.,  72  Mo.  ing  passengers  was  a  question  to  be 

App.  524.  determined  by  the  city  authorities,  and 

Where  it  is  charged  that  a  boy  is  in-  is  a  wholly  irrelevant  and  immaterial 

jured  by  a  sudden  jolt  of  a  street  car  question  in  this  case,"  was  held  not 

while  he  is  standing  on  the  front  plat-  objectionable  as  being  confusing  and 

form,  and  the  company  sets  up  as  a  misleading  to  the  jury  because  they 

defense    his  own   contributory   negli-  had  previously  been  told  that  the  ques- 

gence  in  standing  on  such  platform,  it  tions  of  the   manner   of  leaving  the 

is  error  for  the  court  to  instruct  the  cars,  the  place  where  they  were  left, 

jury  that  they  must  find  for  the  defend-  etc.,  were  to  be  considered  by  them  in 

ant  if  they  believe  from  the  evidence  detecmining    whether   the    defendant 

that  the  boy  was  injured  by  his  own  was  negligent  or  not.     George  v.  Ix» 

carelessness  in  jumping  from  the  car,  Angeles  R.  Co.,  126  Cal.  357. 

such  instruction  being  liable  to  divert  Contributory  Negligence. — An  instruc- 

the  attention  of  the  jury  from  the  ques-  tion  that  in  order  to  exonerate  the  de- 

tion  of  the  negligence  of  the  boy  in  fendants  on  the  ground  of  negligence 

standing  on  the   platform.     Willmott  on  the  part  of  the  person  injured,  the 

v.   Corrigan  Consol.  St.    R.   Co.,    106  negligence  must   be  such  as  directly 

Mo.  535.  contributed    to  the    accident,   is    not 

Instructions  Not  Misleading.  —  Where  objectionable;  the  term  "  directly  "  is 

in  an  action  for  injuries   by  a  street  not  particularly  significant,  and  where 

railway  the  court  in  its  charge  to  the  there   was  no  conceivable  negligence 

jury  refers  to  the  rapid  rate  at  which  which  could  be  imputed  to  the  injured 

steam  cars  are  allowed  to  move,  but  party  which  would  operate  remotely  or 

does   not   tell   them  that  electric  cars  collaterally,  or  otherwise  than  directly, 

may  goat  the  same  speed,  and  charges  the  jury  could  not  have  been  misled, 

them  to  determine  what  was  the  rate  Johnson  v.  Hudson  River  R.  Co.,  20 

of  speed  of  the  electric  car  which  caused  N.  Y.  65,  affirming  6  Duer  (N.  Y.)  633. 

the   injury,  and  whether   in  view  of  1.  McCoy  v.  Milwaukee  St.  R.  Co., 

all   the   circumstances  and  considera-  88  Wis.  56;  Rauscher  v.  Philadelphia 

tions  that  rate  was  excessive,  the  refer-  Traction  Co.,   176  Pa.   St.  349;   Gulf, 

ence  to  steam  cars  will  not  be   con-  etc.,   R.   Co.    v.  Pendery,  (Tex.    Civ. 

sidered  misleading.     Gal brai th  v.  West  App.  1894)  27  S.  W.  Rep.  213;  Atlantic 

End  St.  R.  Co.,  165  Mass.  572.  Ave.    R    Co.  v.   Van   Dyke,  72   Fed. 

As  to  Violation  of  Ordinance.  —  Where  Rep.  458. 

there  is  a  general  ordinance  limiting  2.  Citizens  Pass.  R.  Co.  v.  Ketcham, 

the  rate  of  speed  of  all  engines,  cars,  122  Pa.  St.  228.     See  Citizens*  R.  Co. 

or  vehicles  on  all  the  streets  of  the  city,  v.  Holmes,  19  Tex.  Civ.  App.  266. 

an  instruction  that  the  ordinance  for-  Believing  Defendant  from  Imputation 

bade  the  defendant  to  run  its  cars  on  of  Negligence.  —  A  refusal  to  instruct 

a  certain  named  street,  on  which  the  the  jury  that  if  they  believe  that  the 

accident  occurred,  at  a  greater  rate  of  car  of  the  defendant  was  running  at  a 

speed  than  five  miles  per  hour,  is  not  moderate  and  proper  rate  of  speed,  and 

misleading.     Washington,  etc.,  Elec-  if  at  the  time  the  injured  party  left  the 

trie  R.  Co.  v.  Quayle,  95  Va.  741.  curb  to  cross  the  tracks  the  car  was  so 

Leaving   Cars   Standing  on    Track  —  close  to  the  place  where  he  was  struck 

Injury  to  Child.  —  In  an  action  against  that  it  was  impossible  under  any  cir- 
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is  no  error  in  refusing  requests  to  charge  which  in  so  far  as  they 
were  pertinent  and  legal  were  governed  by  the  principles  of  law 
embodied  by  the  court  in  a  charge  previously  given  or  in  its 
general  charge.  * 


cu instances  to  stop  it  before  running 
over  him,  then  the  verdict  must  be 
for  the  defendant,  is  reversible  error 
where  the  court  had  nowhere  else  in 
structed  the  jury  as  to  what  would  be 
the  legal  rights  of  the  parties  upon 
such  a  stale  of  facts  as  assumed  in  the 
request.  Weitzman  v.  Nassau  Electric 
R.  Co.,  (Supm.  Ct.  App.  Div.)  57  N.  Y. 
Supp.  1 120;  Ehrmann  v.  Nassau  Elec- 
tric R.  Co.,  23  N.  Y.  App.  Div.  21. 

Where  Injury  Might  Have  Arisen  from 
Accident  or  Negligence. —  In  an  action 
against  a  street  car  company  to  recover 
for  injuries  received  through  the  al- 
leged negligence  of  the  defendant,  it 
was  held  error  to  refuse  the  defend- 
ant's request  for  a  charge  to  the  jury 
that  if  it  appeared  from  the  evidence 
that  the  injuries  to  the  plaintiff  might 
have  been  the  result  either  of  mere  ac- 
cident or  of  negligence  on  the  part  of 
the  defendant,  no  recovery  could  be 
had;  for  in  such  case  there  would  not 
be  a  preponderance  of  proof  showing 
negligence  on  the  part  of  the  company. 
Mitchell  v.  Tacoma  R.,  etc.,  Co.,  9 
Wash.  120. 

Where  Plaintiff  Had  Ceased  to  Be  a 
Passenger.  —  Where  the  pleadings  and 
evidence  both  show,  and  without  dis- 
pute, that  the  plaintiff,  having  been 
a  passenger,  had  alighted  from  the 
streetcar  in  a  place  of  safety,  and  had 
started  to  cross  the  street,  before  she 
was  struck  by  a  car  coming  from  the 
opposite  direction,  the  jury  should  not 
be  left  to  determine  as  a  matter  of  fact 
whether  the  relation  of  passenger  and 
carrier  existed  at  the  time  of  the  acci- 
dent, but  the  defendant  is  entitled  to 
an  instruction  that  the  plaintiff  was  not 
a  passenger  at  the  time,  and  after 
having  alighted  from  the  car  the  de- 
fendant owed  her  no  other  duty  than 
it  owed  to  any  ordinary  traveler. 
Smith  v.  City,  etc.,  R.  Co.,  29  Oregon 

539- 
liability  of  Company  for  Motorman's 

Error  of  Judgment.  —  The  defendant  is 
entitled  upon  request  to  have  the  jury 
clearly  instructed  that  an  error  in  the 
exercise  of  judgment  by  a  motorman 
would  not  make  the  defendant  com- 
pany liable  for  the  results  in  the  man- 
agement of  the  car  in  the  emergency 
which  occurred  after  the  party  injured 


was  struck  down.     Bittner    v.   Cross- 
town  St.  R.  Co.,  153  N.  Y.  76. 

Failure  to  King  Gong  Where  Plaintiff 
Saw  Car.  —  The  only  object  of  ringing 
a  gong  or  bell  on  a  street  car  is  to  ap- 
prise travelers  of  the  approach  of  the 
car,  and  if  the  plaintiff  testifies  that  he 
saw  the  car  three  hundred  feet  away, 
the  failure  to  ring  the  gong  was  an 
immaterial  element,  and  the  jury, 
upon  the  request  of  the  defendant, 
should  be  so  instructed.  Huber  v. 
Nassau  Electric  R.  Co.,  22  N.  Y.  App. 
Div.  426. 

Where  There  Was  Ho  Proof  of  Perma- 
nent Injury  as  Alleged.  —  Where  the 
complaint  alleged  permanent  injury  as 
the  result  of  a  collision  with  a  street 
car,  and  the  proof  at  most  indicated 
that  the  plaintiff  had  not  at  the  time 
of  the  trial  entirely  recovered  from 
his  injuries  and  still  suffered  pain,  it 
was  error  for  the  court  to  refuse  a  re- 
quested charge  that  there  was  no  proof 
of  permanent  injury  in  the  case.  In 
the  absence  of  proof  in  the  shape  of  an 
opinion  of  a  physician  that  such  in- 
juries were  reasonably  certain  to  be 
permanent,  it  was  the  duty  of  the  court 
to  charge  in  accordance  with  the  un- 
disputed facts.  Reardon  v.  Third  Ave. 
R.  Co.,  24  N.  Y.  App.  Div.  163. 

1.  Atlanta  Consol.  St.  R.  Co.  v.  Fos- 
ter, 108  Ga.  223;  Wilkins  v.  Omaha, 
etc.,  R.,  etc.,  Co.,  96  Iowa  668;  Stan- 
ley v.  Union  Depot  R.  Co.,  114  Mo. 
606;  Consolidated  Traction  Co.  v. 
Scott,  58  N.  J.  L.  682;  Bamberger  v. 
Citizens'  St.  R.  Co.,  95  Tenn.  18; 
Dallas  Consol.  Traction  R.  Co.  v.  Hur- 
ley, 10  Tex.  Civ.  App.  246:  Cincinnati 
St.  R.  Co.  v.  Whitcorab,  66  Fed.  Rep. 

9X5- 
Calling  Attention  to  Particular  Facts 

and  Circumstances.  —  When  the  court  in 
its  general  charge  to  the  jury,  in  an 
action  against  a  street  railway  com- 
pany for  personal  injuries,  states  fully, 
correctly,  and  clearly  the  general  rules 
that  are  to  control  the  jury  in  their  de- 
liberations on  the  facts,  whether  it  will 
call  their  attention,  and  if  so  to  what 
extent,  to  particular  facts  and  circum- 
stances and  phases  of  the  testimony 
tending  to  establish  the  principal  fact, 
such  as  negligence  or  contributory  neg- 
ligence,  is  in   the  sound  discretion  of 
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c.  Invading  Province  of  Jury  — in  General.  —  An  instruc- 
tion which  invades  the  province  of  the  jury  is  erroneous,1  and  is 
properly  refused  if  requested.2 

Charging  on  Weight  of  Evidence.  —  In  many  jurisdictions  a  charge  on 
the  weight  of  evidence  should  not  be  given.8 

Assuming  Facts.  —  It  is  error  for  the  court  to  assume  as  a  fact 
matter  not  proven,  or  to  assume  as  proved  a  fact  in  dispute,  and 

the  court.     It  will  not  be  error  to  de-  are  questions  of    fact    for  the   jury, 

cline  to  do  it  at  all.     Watson  v.  Min-  Citizens'  R.   Co.  v.   Holmes,   19  Tex. 

neapolis    St.    R.   Co.,    53   Minn.    551;  Civ.  App.  266;  Mitchell  v.  Tacoma  R., 

Consolidated  Traction  Co.  v.  Cheno-  etc.,  Co  ,  9  Wash.  120. 
with,  58  N.  J.  L.  416.  Stating  Certain  Aots  Hot  Negligence  — 

But  if  the  court  does  it  in  such  a  Whether  Cured.  —  An  instruction  that  it 

way  as  to  mislead  the  jury  it  will  be  was  not  negligence  to  attempt  to  cross 

error.     Watson  v.  Minneapolis  St.  R.  in  front  of  a  car  more  than  fifty  feet 

Co.,  53  Minn.  551;  Rauscher  v.  Phila-  distant,    provided    the    car    could    be 

delphia     Traction    Co.,    176    Pa.    St.  stopped  within  considerably. less  dis- 

349.  tance,   is    improper  as    invading   the 

Bequests  Hot  Covered  by  Charges  Given,  province  of  the  jury.     The  error  is  not 

—  A  charge  that  if  the  plaintiff  using  cured  by  a  subsequent  instruction  that 
reasonable  care  could  have  discovered  the  jury  must  deal  with  the  question 
the  approach  of  the  street  car,  he  was  of  the  plaintiff's  negligence,  as  well  as 
negligent,  but  otherwise  if  he  could  not  that  of  the  erip man's  negligence,  in 
have  seen  the  car,  does  not  substan-  the  light  of  all  the  surrounding  circum- 
tially  cover  a  request  that  the  jury  be  stances  connected  with  the  case,  and 
charged  that  if  the  plaintiff  stood  on  as  they  shall  find  them  from  the  testi- 
the  track  and  did  not  look  out  for  a  mony  in  the  case.  Cass  v.  Third  Ave. 
car,  though  he  could  have  seen  it  had  R.  Co.,  20  N.  Y.  App.  Div.  591. 

he  looked,  he  was  guilty  of  contribu-        Instruction  on  Bight  to  Assume  Car 

tory  negligence  as  a   matter  of  law.  Provided  with  Bells.  —  In  an  action  for 

Curry  v.  Rochester  R.  Co.,  90  Hun  (N.  the  death  of  the  plaintiff's  son,  a  boy 

Y.)  230.     See  also  Bitfner  p.  Crosstown  ten  years  of  age,  the  evidence  tended 

St.    R.   Co.,    153   N.    Y.    76,    reversing  to  show  that  while  on  the  street  un- 

(Buffalo  Super.  Ct.  Gen.  T.)  12  Misc.  attended  he  was  run  over  and  killed  by 

(N.  Y.)  514;  Smith  v.  City,  etc.,  R.  Co.,  the  defendant's  street  car,  drawn  by 

29  Oregon  539.  mules.     It  was  daylight,  and  the  de- 

1.  Lynch  v.  Metropolitan  St.  R.  Co.,  ceased  knew  the  street  well;  the  mules 
112  Mo.  420,  56  Am.  &  Eng.  R.  Cas.  were  going  at  a  walk,  and  he  could 
571;  Cunningham  v.  Los  Angeles  R.  have  seen  the  car  if  he  had  looked. 
Co.,  115  Cal.  561;  Citizens'  R.  Co.  v.  It  was  held  that  it  was  error  to  charge 
Holmes,  19  Tex.  Civ.  App.  266.  See  the  jury  that  the  deceased  had  a  right 
also  supra,  5.  Province  of  Court  and  to  presume  that  the  defendant  had 
Jury  —  Nonsuit.  complied  with  the  law  requiring  bells 

2.  East  St.  Louis  Electric  St.  R.  Co.  on  the  mules,  in  the  absence  of  knowl- 
v.  Burns,  77  111.  App.  529;  Galbraith  edge  to  the  contrary,  as  it  was  a  ques- 
v.  West  End  St.  R.  Co.,  165  Mass.  572;  tion  for  the  jury  whether,  if  he  had  ex- 
Consolidated  Traction  Co.  v.  Cheno-  ercised  due  care,  the  deceased  would 
with,  58  N.  J.  L.  416.  not  have    noticed   the  lack  of  bells. 

Stating  Aots  Constituting  Negligence.  Lynch  v.  Metropolitan  St.  R.  Co.,  112 

—  Unless  there  is  some  arbitrary  rule  Mo.  420,  56  Am.  &  Eng.  R.  Cas.  571. 
of  law  upon  the  subject  it  is  error  for  8.  Citizens'  R.  Co.  v.  Holmes,  19 
the  court  to  assume,  and  so  to  instruct  Tex.  Civ.  App.  266,  holding  that  a  re- 
the  jury,  that  certain  acts  or  conduct  quested  charge  telling  the  jury  that  it 
would  or  would  not  constitute  negli-  was  the  duty  of  the  plaintiff  injured 
gence,  unless  in  the  nature  of  things  by  a  streetcar  to  use  greater  vigilance 
such  conduct  was  of  such  character  that  in  discovering  the  approach  of  a  car,  if 
no  other  conclusion  could  be  reached  by  his  senses  of  hearing  and  seeing  were 
men  of  ordinary  intelligence.  Whether  impaired,  is  properly  refused  as  being 
or  not  these  acts  constitute  negligence  on  the  weight  of  evidence. 
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to  declare  to  the  jury  the  legal  effect  of  such  fact.1 

limiting  Inquiry.  —  So  a  charge  unduly  limiting  the  inquiry  of 
the  jury  should  not  be  given.* 

d.  On  Matters  Outside  of  Pleadings  and  Evidence,  — 

An  instruction  should  not  submit  to  the  jury  questions  which  are 
not  raised  by  any  allegations  in  the  pleadings s  or  by  the  evi- 

1.  Dunn  v.  Cass  Ave.,  etc.,  R.  Co.,  the  inquiry  of  the  jury,  there  being  no 
2]  Mo.  App.  188;  Lynch  v.  Metropoli-  facts  in  the  case  showing  that  by  an 
tan  St.  R.  Co.,  112  Mo.  420,  56  Am.  &  increase  of  speed  the  accident  might 
Eng.  R.  Cas.  571;  Birmingham  R  ,  have  been  avoided.  Bamberger  v. 
etc.,  Co.  v.  City  Stable  Co.,   119  Ala.  Citizens'  St.  R.  Co.,  95  Tenn.  18. 

615;  Washington,  etc.,  R.  Co.  v.  Glad-  8.  Dunn  v.  Cass  Ave.,  etc.,  R.  Co.. 

mon,  15  Wall.  (U.  S.)  401.  21  Mo.  App.  188;  Cunningham  v.  Los 

Assuming  Boy  Injured  of  Imperfect  Bit-  Angeles  R.  Co.,  115  Cal.  561. 

cretion. —  An  instruction   based   upon  Wantonness    or    Wilfulness    Hot    In- 

tbe  assumption  that  a  boy  injured  was  volved.  —  Where  there  is  not  involved 

a  boy  of  imperfect  discretion,   which  in    the   issue  joined  any  question  of 

was  a  question  for  the  jury  to  deter-  wantonness  or  wilfulness  on  the  pan 

mine,  is  errcneous.     Lynch  v.  Metro-  of  either  party,  instructions  in  refer- 

politan  St.  R.  Co.,  112  Mo.  420,  56  Am.  ence  to  them  are  abstract.     Highland 

&  Eng.  R.  Cas.  571.  Ave.,  etc.,    R.  Co.   v.   Sampson,    112 

Assuming  Effect  of  Effort  Hot  Hade.  —  Ala.  425. 

A  requested  charge  that  the  jury  must  Acts  of  Contributory  Negligence  Hot 

find  for  the  defendant  if  an  ordinarily  Charged  in  Defendant's  Plea  cannot   be 

prudent  person  would  have  backed  his  made  the  basis  of  instructions.     Bir- 

horse  off  the  street  car  track,  instead  mingham   R.,  etc.,  Co.  v.  City  Stable 

of  pushing  him  forward  as  the  plain-  Co.,  119  Ala.  615. 

tiff  did,  is  properly  refused,  because  Instruction  upon  Hypothesis  Hot  Al- 

it  assumes  that  an  effort  to  back  the  leged. —  Under  a  petition  which  alleges 

horse  off  the  track  would  have  been  negligence    of    the  conductor  in   not 

successful,   and    that    the    failure    to  complying   with   an    ordinance,    it   is 

make  such  effort  contributed   to  the  error  to  instruct  the  jury   upon   the 

injury.     Birmingham  R.,  ecc,  Co.  v.  hypothesis  that  no  conductor  was  upon 

City  Stable  Co.,  119  Ala.  615.  the  car.     Dunn  v.  Cass  Ave.,  etc.,  R. 

Presenting  Hypothetical  Case  Without  Co.,  21  Mo.  App.  188. 

Assuming  Facts.  —  A  charge  that  if  the  Changing  Cause  of  Action.  —  Where  the 

custodian  of  the   child   injured   by  a  gist    of    an   action    is    negligence   in 

street  car  permitted  it  to  stray  away  the  servants  of  a  company,  whereby 

from  her  control,  so  that  in  the  exer-  the  plaintiff  was  carelessly  run  over 

cise  of  ordinary  care  and  prudence  she  and  injured,  it  is  error  to  modify  an 

could  not  have  prevented  it  from  going  instruction  asked    by   the   defendant, 

into  places  of  danger  which  she  might  submitting  the  question  of  negligence 

reasonably  have  apprehended  that  it  fairly  to  the  jury,  by  submitting  other 

would   do,    then   it   would    be   negli-  matters  of  inducement  merely,  and  not 

gence,  assumes  nothing  as  facts,  but  of  the  substance  of  the  charge,  and 

presents  a  hypothetical  case  raised  by  which,  if  true,  would  make  a  different 

the  evidence,  and  does  not  invade  the  cause  of  action,  especially  where  there 

province  of  the  jury.     Bamberger   v.  was   no   proof  of  such   other  matter. 

Citizens'  St.  R.  Co.,  95  Tenn.  18.  Chicago    West    Division    R.    Co.     v. 

2.  Washington,  etc.,  Electric  R.  Co.  Hughes,  69  III.  170. 

v.  Quayle,  95  Va.  741.  Instruction  Held  Within  Issues,  —  In 
Instruction  Hot  Limiting  Inquiry.  —  A  an  action  against  a  street  railway  corn- 
charge  that  if  a  street  car  under  its  pany  for  personal  injuries  it  was  ob- 
rate  of  speed  could  have  been  stopped  jected  to  the  charge  that  it  told  the 
before  it  reached  and  injured  a  child  it  jury  in  effect  that  it  would  be  negli- 
was  carelessness  and  negligence  in  the  gence  to  operate  the  car  in  an  "  un- 
til o  to  rm  an  not  to  do  so,  but  that  if  it  usual  manner,"  it  being  claimed  that 
could  not  have  been  stopped  before  the  car  might  have  been  run  in  an 
the  child  was  reached  then  it  was  not  unusual  manner  without  negligence, 
negligence  not  to  stop,  does  not  limit  But   the   court  held   that  the  charge 
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dence,1  and  instructions  applicable  to  a  different  state  of  facts  from 
that  presented  by  the  case  are  irrelevant  and  should  not  be  given.* 

must  be  construed  as  applying  to  the  by  a  preponderance  of  the  evidence  the 

issues  as  presented  by  the  pleadings  negligence  of  the  defendant  in  some  of 

and  iried,  and  that  the'*  unusual  man-  the  particulars  charged  in  the  petition 

ner"   which  the  plaintiff  alleged  and  is  not  objectionable  as  submitting  to 

tried  to  prove  was  that  the  car  was  run  the  jury  the  allegations  contained  in 

at  a  higher  rate  of  speed,  and  nearer  the    omitted   counts.      The   court  in- 

t he  car  which  immediately  preceded  it,  structed  the  jury  in   regard   to   what 

than  was  usual,  and  without  the  cus-  negligence   the  petition   alleged,   and 

tomary  signals  and  without  being  com-  the  jury  must  have  understood  that  it 

pletely  controlled   by   the   motorman.  was  to  be  governed  by  tne  statements 

In   this  view,   and  as  applied   to  the  of  the  charge  rather  than  the  petition, 

facts  of  the  case,  the  charge  was  cor-  Hart  v.   Cedar  Rapids,   etc.,    R.    Co., 

rect  and  was  within  the  issues  tendered  (Iowa  1899)  80  N.  W.  Rep.  662. 

by    the    pleadings.      Hart    v.    Cedar  Submitting  Instances  of  Incompetency 

Rapids,  etc.,  R.  Co.,  (Iowa  1899)  8o  N.  Within  Evidence.  —  Where  it  appeared 

W.  Rep.  662.  by  the  evidence  that  the  person  who 

1.  Schlenks  v.  Central  Pass.  R.  Co  ,  had  charge  of  the  car  at  the  time  the 

(Ky.  1893)  23  S.  W.  Rep.  589;  Hogan  accident    occurred   was    employed    a 

v.  Citizens'  R.  Co.,  150  Mo.  36;  Citizens'  part  of  the  time  as  gripman  on  a  cable 

R.  Co.  v.  Holmes,  19  Tex.  Civ.  App.  line,  and  a  part  of  the  time  as  motor- 

266.  man  on  an  electric  line,  and  that  he 

Leaving  Negligence  to  Jury  Where  No  was  changed  back  and  forth  by  the  de- 

Evidenoe  Thereof.  —  Where  there  was  no  fendant  from   one  occupation  to  the 

evidence  which  would   have  justified  other,  and  it  was  also  claimed  that  he 

the  jury  in  finding,  or  which  tended  in  was  incompetent  because  he  did  not 

the  slightest  degree  to  show,  that  the  have  sufficient  presence  of  mind  in  an 

position  of  the  boy  on  the  street  car  emergency,  and  that  he  was  not  a  man 

track  was  discovered  in  lime  to  avoid  of  sufficient  judgment  and  did  not  have 

the  injury,  an  instruction  leaving  the  sufficient  strength  and  acuteness  of  in- 

question  to  the  jury  whether  it  was  tellect  to   be  competent  for  the  work 

possible,  by  diligent  endeavors  of  the  of  a  gripman,  an  instruction  that  the 

motorman,  to-stop  the  car  after  the  boy  jury  might  consider  certain  specific  in- 

came   upon    the   track,   is   erroneous,  stances  of  incompetency  was  not  error. 

Henderson  v.  Detroit  Citizens'  St.  R.  Morrow   v.   St.  Paul   City  R.  Co.,  74 

Co.,  116  Mich.  368.  Minn.  480. 

Stating  Precautions  Required  Where  No  2.  Baltimore  Traction  Co.   v.   Wal- 

Negligence  Established. — Where  the  evi-  lace,  77  Md.  435. 

dence  does  not  establish  any  negligence  Charging  on  Duties  Not  Connected  with 

whatever  on  the  part  of  the  defendant  Situation.— An  instruction  that  the  jury, 

at  a  crossing  whereon  the  plaintiff's  in  determining  the  care  exercised  by  a 

Intestate,  a  boy,  was  killed  by  a  street  street  car  driver  at  the  time  of  the  acci- 

car,  it  is  proper  for  the  court  to  refuse  dent,  might  consider  the  fact  that  one 

to  give  instructions  defining  the  pre-  of  his  duties  was  the  collection  of  fares, 

caution  that  should   be   used   by   the  is  erroneous  where  the  evidence  proved 

managers  of  cars  at  populous  street  that  al  the  time  of  the  injury  the  driver 

crossings.     Schlenks  v.  Central  Pass,  was  not  engaged  in  collecting  fares,  no 

R.  Co.  (Kv.  1893),  23  S.  W.  Rep.  589.  passenger  being  within  the  car.     When 

Instruction  Not  Submitting  Counts  the  facts  relied  on  clearly  evince  that 
Which  Were  Without  Evidence.  —  Where  the  requirement  to  perform  a  certain 
in  an  action  against  a  street  railway  duty  had  no  connection  with  or  in  flu- 
company  to  recover  for  personal  inju-  ence  upon  the  situation,  it  is  erroneous 
ries  on  the  ground  of  negligence  the  to  permit  them  to  be  considered, 
court  stated  the  allegations  of  negli-  Sheets  v.  Connolly  St.  R.,  etc.,  Co.,  54 
gence  set  out  in  each  count  of  the  peti-  N.  J.  L.  518. 

tion  except  two  which   were  wholly  Irrelevant  Instructions  as  to  Seeing  Ap- 

omitted,  and  there  was  evidence  tend-  proachofCar. — Where  the  proof  showed 

ing  to  sustain  each  allegation  of  negli-  that  when  the  plaintiff  started  to  cross 

gence  set  out  in  the  charge,  a  further  the  street  a  car  which  afterwards  tn- 

instruction  that  the  plaintiff  must  prove  jured  her  was  around  the  corner  and 

879  Volume  XX. 


Injuries  to  Persons,  STREE T  RAIL  WA  VS.     Animals,  and  Vehicles. 

But  though  instructions  are  irrelevant  as  outside  of  the  issues, 

yet  unless  they  at  least  tend  to  mislead  the  jury  they  are  not 
erroneous. l 

e.  Ignoring  Facts,  Circumstances,  or  Evidence.  — 
Instructions  must  not  ignore  facts  or  circumstances  which  have 
a  material  bearing  on  the  case,  or  on  the  duties  and  liabilities  of 
the  respective  parties.* 

could  not  be  seen,  an  instruction  that  ened,  is  erroneous.  Taylor  v.  Grand 
the  plaintiff  was  guilty  of  contributory  Ave.  R.  Co.,  137  Mo.  363. 
negligence  if  a  reasonably  prudent  per-  Ignoring  Evidenoe  Tending  to  Show  Con- 
son  could  have  seen  the  car  approach-  tributary  Kegligenoe.  —  Charges  which 
ing  for  a  distance  of  one  block  from  ignore  the  evidence  tending  to  show 
the  p*ace  where  the  plaintiff  left  the  negligence  on  the  part  of  the  plaintiff 
sidewalk  is  properly  refused  as  irrele-  are  properly  refused.  Eislerv.  Brook- 
vant.  Baltimore  Traction  Co.  v.  Wal-  lyn  Heights  R.  Co.,  (Brooklyn  City  Ct. 
lace,  77  Md.  435.  Gen.  T.)  35  N.  Y.  Supp.  670,  14  Misc. 

1.  George  v.  Los  Angeles  R.  Co.,  126  (N.  Y.)  647.  See  also  Mitchell  v. 
Cal    357.  Tacoma  R.t  etc.,  Co.,  9  Wash.   120; 

Harmless  Error.  —  In  Central  Pass.  Spurrier  v.  Front  St.  Cable  R.  Co.,  3 

R.  Co.  v.  Chatterson,  (Ky.  1895)  29  S.  Wash.  659. 

W.  Rep.  18,  it  was  held  that  although  Ignoring  Difference  Between  Care  in 

the   defendant's  evidence   did  not  in  Adult   and   Infant,  —  An    instruction 

anywise  tend  to  support  his  plea  of  ignoring  the  difference  between  the  de- 

contributory    negligence,    yet    an   in-  gree  of  care  required  of  an  adult  and  of 

struction  on  the  subject  of  contributory  an   infant,  and  omitting  to  make  the 

negligence  was  held  to  be  not  mislead-  degree  of  care  required  of  an   infant 

ing  or  confusing  to  the  jury.  depend  upon   its  age  and   discretion, 

2.  Taylor  v.  Grand  Ave.  R.  Co.,  137  is  prejudicial  and  properly  refused. 
Mo.  363;  Hogan  v.  Citizens'  R.  Co.,  Washington,  etc.,  R.  Co.  v.  Gladmon, 
150  Mo.  36;  Culbertson  v.  Metropoli-  15  Wall.  (U.  S.)40i. 

tan  St.  R.  Co.,  140  Mo.  35;  Wilkins  v.  In  an  action  for  the  injury  of  a  child 
Omaha,  etc.,  R.,  etc.,  Co.,  96  Iowa  668.  by  a  street  railway,  the  court  was  re- 
Ignoring  Possibility  of  Kegligenoe  or  quested,  and  refused,  to  charge  "  that 
Carelessness. — Where  a  company  issued  the  deceased  herein,  in  attempting  to 
for  injuries  to  a  child  it  is  error  to  cross  the  track  in  close  proximity  to  an 
instruct  the  jury  that  if  the  child  approaching  car,  was  guilty  of  such 
"  was  not  seen  by  the  driver  in  time  to  contributory  negligence  that  if  said  de- 
stop  his  car  and  avoid  the  accident "  ceased  had  been  an  adult  would  have 
they  must  find  for  the  defendant,  as  barred  its  right  to  recover,"  and  it  was 
such  instruction  overlooks  the  fact  that  held  that  there  was  no  error  in  refus- 
the  driver  may  have  been  negligent  in  ing  this  request,  in  view  of  the  evidence 
not  discovering  the  child  as  soon  as  permitting  the  conclusion  that  an  adult 
he  should.  Welsh  v.  Jackson  County  under  the  same  circumstances  would 
Horse  R.  Co.,  81  Mo.  466.  not  necessarily  have  been  chargeable 
An  instruction  ignoring  the  fact  that  with  contributory  negligence.  Ehr- 
an  employee  in  charge  of  a  street  car  mann  v.  Nassau  Electric  R.  Co.,  23  N. 
may  have  known  or  had  reason  to  be-  Y.  A  pp.  Div.  21. 

iieve  that  the  plaintiff  was  not  aware  Stating  Care  Required11  at  Time  of  Ac- 

of  the  approach  of  the  car  until  too  late  cident."  —  An    instruction  stating  the 

to  avoid  the  collision  is  properly   re-  care  required  of  a  child's  mother,  who 

fused.     Wilkins  v.  Omaha,  etc.,    R.,  was  with  her  at  the  place  and  time  of 

etc.,  Co.,  96  Iowa  668.  her  injury  by  a  street  car,  as  "  at  the 

Ignoring  Question  of  Joint  Liability.  —  time  of  the  accident,"  is  not  objection- 

An    instruction    wholly  ignoring    the  able  as  being  exclusive  of  the  lime  just 

question  of  the  joint  liability  of  the  prior  to  the  accident  when  she  might 

two  defendants,  if  each  should  be  found  be  held  to  a  like  exercise  of  care;  the 

guilty  of  carelessness  in  the  manner  of  instruction  should  beheld  to  refer  to 

approaching  the  crossing  at  the  time  the  entire  transaction.     West  Chicago 

of  the  accident  if  a  collision  was  threat-  St.  R.  Co.  v.  Egan,  74  111.  App  442. 
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/.  Errors  Harmless  or  Cured.  —  An  error  in  giving  or 
refusing  an  instruction  is  not  ground  for  reversal  if  no  prejudice 
results.1  But  errors  in  instructions  which  bear  on  vital  questions 
are  not  usually  cured  by  other  instructions,  because  the  jury  may 
have  acted  on  them  regardless  of  the  other  instructions.* 

g.  Directing  Verdict.  —  The  court  will  direct  a  verdict  for 
the  defendant  where  there  is  a  material  variance  between  the 
declaration  and  the  testimony,*  where  the  evidence  has  ho  tend- 

Ignoring  Evidence  Showing  Inability  mann,  83  111.  App.  402;  Cass  v.  Third 

to  Prevent  Collision. —  Where  the  evi-  Ave.  R.  Co.,  20  N.  Y.  App.  Div.  591. 

dence  clearly  shows  that  the  plaintiff  Instruction    Properly   Completed    and 

made  every  effort  to  avoid  the  collision,  Modified.  —  An  instruction  that  "  street 

but  on  account  of  the  frightened  con-  cars  are  in  the  main  governed  by  the 

dition  of  the  horses  he  could  not  con-  same   rules  as  other  vehicles  on  the 

trol  them,  an  instruction  requested  by  street,  and  they  are  owners  of  only  an 

the  defendant  to  the  effect  that  if  the  equal  right  with  the  traveling  public 

plaintiff  could  have  seen  the  car  ap-  to  use   the   street,"  is   properly  com- 

proaching,  and  he  did  not  escape,  and  pleted,  modified,  and  cured  by  an  in- 

his  property  was  injured,  the  law  pre-  struction   that  "  although  street  cars 

sumes  either  that  he  did  not  look,  or  if  and  foot  passengers  have  equal  rights 

he  did  look  that  he  did  not  heed  what  at  crossings,  the  fact  that  a  pedestrian 

he  saw,   and   that  such  conduct  was  can  either  stop  or  turn  his  course  in- 

negligence  in  itself,  is  properly  refused,  stantly,  and  by  looking  and  listening 

Muncie  St.  R.  Co.  v.  Maynard,  5  Ind.  can,    under   ordinary    circumstances, 

App.  372.  avoid  being  injured  by  an  approaching 

Treating  as  Negligent  Act  Shown  to  car,  while  the  car  cannot  change  its 

Be  Involuntary. — Where  all  the  evidence  course,"  etc.     Fonda  v.  St.  Paul  City 

tends  to  prove  that  the  plaintiff  driving  R.  Co.,  (Minn.   1899)   79  N.  W.  Rep. 

over  a  street  car  track  acted  in  volun-  1043. 

tarily  in  pulling  on  the  reins,  because  Erroneous  Instruction  Rendered  Imma- 

in  making  the  crossing  the  lurch  of  terial. —  Remarks  of  the  judge  relative 

the  vehicle  caused  the  driver  to  tighten  to  there  being  no  responsibility  upon  a 

the   reins,  an  instruction  treating  this  defendant  railway  company  to  keep  the 

involuntary  action  as  an  act  of  negli-  street  in   repair  so   far  as  the  space 

gence  is  properly-refused.     Sheehan  v.  between    its   rails    is    concerned    are 

Citizens'  R.  Co.,  72  Mo.  App.  524.  rendered  entirely  immaterial  and  not 

Charging  Against  Proof  of  Defendant's  subject  to  exception  by  the  subsequent 

Faultlessness.  —  Where   the  great  pre-  instruction  that  at  all  events  the  rail- 

ponderance  of  the  evidence  is  that  the  way  company  were  under  obligation 

flagman  did  not  signal  the  deceased  to  to  lay  their  rails  properly  and  so  to 

drive   his  buggy  over  the  track,  and  maintain  them  that  the  passage  over 

that  when  he  attempted  to  do  so  the  them  at  the  crossings  shall  be  safe  and 

flagman  and  others  warned  him  and  convenient  for  travelers,  even  if  it  be- 

attempted  to  drive  his  horse  back,  it  is  came  necessary  to  elevate  or  depress 

error  to  instruct  the  jury  that  if  they  the  rails  from  time  to  time  in  order  to 

believe  from  the  evidence  that  the  flag-  insure  such    a   situation.      Bangs  v. 

man  signaled  the  deceased  to  go  over  Lewiston,  etc.,  Horse  R.  Co.,  89  Me. 

the  crossing  he  had  the  right  to  pre-  194. 

sume  that  the  train  would  not  move  3.  Variance  and  No  Cause  of  Action 

over  the  crossing  while  he  was  attempt-  Stated. —  Where    there  is   not  only   a 

ing  to  comply  with  the  invitation.    Cul-  material  variance  between  the  declara- 

bertson  v.  Metropolitan  St.  R.  Co.,  140  tion  and  the  proofs,  but  the  declaration 

Mo.  35.  fails  to  set  forth  a  cause  of  action,  a 

1.  Hi n e  v.  Bay  Cities  Consol.  R.  Co.,  verdict  for  the  defendant  should  be 
115  Mich.  204;  Giraldo  v.  Coney  Island,  directed.  Cowan  v.  Muskegon  R.  Co., 
etc.,  R.  Co.,  (Supm.  Ct.  Gen.  T.)  16  84  Mich.  583.  And  see  supra,  5.  Pro- 
N.  Y.  Supp.  774.  62  Hun  (N.  Y.)  620,  vince  of  Court  and  Jury;  6.  c.  Invad- 
affirmed  135  N.  Y.  648.  ing  Province  of  Jury.     See  also  article 

2.  West  Chicago  St.  R.  Co.  v.  Wize-  Directing  Verdict,  vol.  6,  p.  667. 
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ency  to  show  any  negligence  on  the  part  of  the  defendant  as 
alleged,1  or  where  the  evidence  clearly  shows  that  the  plaintiff 
was  guilty  of  contributory  negligence.* 

Where  the  Evidenoe  If  Conflicting  or  the  facts  doubtful,  the  court  will 
not  ordinarily  direct  a  verdict  for  the  defendant  on  the  ground 
that  negligence  on  the  part  of  the  defendant  has  not  been  shown,* 
or  that  contributory  negligence  of  the  plaintiff  has  been  estab- 
lished.4 

7.  Verdict,  Findings,  and  Judgment  —  a.  Verdict  in  General. 

—  The  general  rules  as  to  the  requisites,  contents,  form,  etc.,  of 
verdicts  are  applicable  to  actions  for  injuries  by  a  street  railway.5 

Accordance  with  Law  and  Evidenoe.  —  According  to  the  general  rule, 
where  there  is  a  conflict  of  evidence  and  a  conflict  of  probable 
inferences  for  the  jury,  the  verdict  will  not  be  set  aside  as  being 
against  the  weight  of  evidence.6  But  where  the  verdict  is  clearly 
contrary  to  the  law  or  the  evidence  in  the  case,  it  will  be  set 
aside  by  the  appellate  court.7 

1.  Zanger  v.  Detroit  City  R.  Co.,  87  running  at  an  unreasonable  rate  of 
Mich.  646;  Kelly  v.  Louisville  R.  Co.,  speed  he  was  bound  to  that  duty,  a 
(Ky.  1898)  46  S.  W.  Rep.  688.  verdict  for  the  plaintiff  must  be  taken, 

2.  Zanger  v.  Detroit  City  R.  Co.,  87  upon  such  charges,  to  have  determined 
Mich.  646;  Thorsell  v.  Chicago  City  R.  that  the  car  was  run  at  an  uo reason a- 
Co.,  82  111.  App.  375;  Kelly  v.  Louis-  ble  rate  of  speed  and  thai  the  liability 
ville  R.  Co.,  (Ky.  1898)  46  S.  W.  Rep.  of  the  defendant  was  thus  made  out, 
688.  and  the  defendant  has  no  ground  of 

8.  Central   R.   Co.   v.   Coleman,   80  complaint  thereon.     Murray  v.  Pater- 

Md.  328;  Mitchell  v.  Tacoma  R.,  etc.,  son  R.  Co.,  61  N.  J.  L.  301. 

Co.,  9  Wash.  120.  6.  Cambeis  v.  Third  Ave.  R.  Co.  (C. 

4.  Consolidated     Traction     Co.     v.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  158;  Chi- 

Scott,  58  N.  J.  L.  682;  Manor  v.  Bay  cago  City  R.  Co.  v.  Brady,  35  111.  App. 

Cities  Consol.    R.   Co.,  118   Mich:  1;  460. 

Central    Pass.   R.  Co.   v.   Chatterson,  7.  Culbertson  v.    Crescent  City  R. 

(Ky.  1895)  29  S.  W.  Rep.  18;  Mitchell  Co.,  48  La.  Ann.  1376.. 

v.  Tacoma  R.,  etc.,  Co.,  9  Wash.  120;  Verdict  Contrary  to  Proof  of  Contribu- 

Consolidated    City,    etc.,    R.    Co.    v.  tory    Negligence.  —  Where    the    over- 

Wyatt,   59   Kan.   772,  (Kan.   1898)  52  whelming  weight  of  evidence  is  to  the 

Pac.  Rep.  q8.  effect    that   the    plaintiff   was    guilty 

Where  Verdict  Might  Be  for  Defendant,  of   contributory  negligence,  a  verdict 

—  Where  the  most  that  can  be  said  in  to  the  contrary  must  be  attributed  to 
an  action  for  personal  injuries  by  a  prejudice  or  mistake  of  the  jury  and 
street  railway  is  that  the  jury  might  cannot  be  sustained.  Sheets  v.  Con- 
well  have  found  for  the  defendant  on  nolly  St.  R.,  etc.,  Co.,  54  N.  J.  L.  518. 
the  ground  of  contributory  negligence.  Verdict  Against  Evidence  as  to  Froxi- 
the  failure  to  direct  a  verdict  for  the  mate  Cause.  —  Where  a  defendant  street 
defendant  is  not  reversible  error,  car  company  produced  several  wit- 
Hart  v.  Cedar  Rapids,  etc.,  R.  Co.,  n esses  who  were  wholly  disinterested, 
(Iowa  1899)  So  N.  W.  Rep.  662.  and  who  substantially  agreed  in  their 

6.  See  article  Verdict.  testimony  that  the  collision  of  the  plain- 
Verdict  Construed  Against  Defendant  tiff's  wagon  with  the  defendant's  car 
upon  Charges  Given.—  Where  by  the  was  not  the  proximate  cause  of  the  in- 
charges  and  instructions  it  appears  jury  to  the  plaintiff,  but  that  it  resulted 
that  the  case  was  tried  on  the  theory  if  at  all,  from  a  fight  between  the 
that  if  a  street  car  was  run  at  reason-  plaintiff  and  the  defendant's  motoi man 
able  speed  the  motorman  was  not  after  the  accident,  and  the  evidence  of 
bound  to  take  into  consideration  the  the  plaintiff  does  not  offset  the  afore- 
possibility  of  the  fall  of  a  child  of  three  said  evidence  of  the  defendant,  a  ver- 
years  in  crossing  the  track,  while  if  diet  for  the  plaintiff  will  be  set  aside 
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b.  Special  Verdict  and  Findings  —  Sufficiency,  —  In  actions 
for  injuries  by  a  street  railway,  as  in  other  actions,  a  special 
verdict  which  fails  to  determine  all  the  material  and  controverted 
facts  put  in  issue  by  the  pleadings  is  defective,  but  the  form  of 
such  verdict  is  very  much  in  the  discretion  of  the  trial  court,  and 
a  verdict  is  not  to  be  regarded  as  defective  merely  because  the 
court  fails  to  submit  questions  not  in  issue,  or  not  material,  or 
not  controverted,  because  admitted  upon  the  trial  or  established 
by  the  undisputed  evidence.1 

Consistency.  —  The  special  findings  must  be  consistent  with  each 
other  and  with  the  general  verdict  if  one  be  found.2 

c  Fixing  Damages  —  Excessiveness.  — The  damages  to  be 
recovered  are  fixed  by  the  verdict  of  the  jury,3  which  will  not  be 

as  against  the  weight  of  evidence,  after  the  first  collision  with  the  plain- 
Lynch  v.  Nassau  Electric  R.  Co.,  tiff,  but  disagreed  as  to  whether  the 
(Supm.Ct.  App.  Di^.)58  N.  Y.  Supp.  23.  reversal    of  the    motor  which  caused 

1.  Hart  v.  West  Side  R.  Co.,  86  Wis.  the  backingoccurrcd  before  or  after  the 
483.  first  collision,  they  finding  that  the  back* 

Verdict  Hot  Showing  Absence  of  Contrib-  ing  of  the  car  was  the  result  of  the 

utory  Hegligenoe.  —  In  an  action  for  an  motorman's  negligence,    it   was  held 

injury  by  collision  with  a  street  car  that  there   was  no  inconsistency  be- 

while  the  plaintiff  was  walking  close  tween    the    genera]    verdict    for    the 

to  the  track,  a  special  verdict  does  not  plaintiff  and  the  special  findings  and 

show  the  absence  of  contributory  neg-  disagreements.     Cincinnati  St.  R.  Co. 

ligence    in    stating  that  the   plaintiff  v.  Whitcomb,  66  Fed.  Rep.  915. 
looked  just    before    approaching    the        An  answer  to  an  interrogatory  in  a 

track  and  saw  no  car,  where  such  ver-  special  verdict,  that  there  was  nothing 

diet  states  that  there  was  nothing  to  to  prevent   the   plaintiff  from   seeing 

prevent  his  seeing  and  hearing  the  car,  the  car  by   which   he  was  injured,  is 

and  the  couit  does  not  err  in  overrul-  not   irreconcilable  with  an  answer  to 

ing  the  plaintiff's  motion  for  judgment  another  question,  as  to  whether  there 

in  his  favor  on  a  special  verdict,  and  was  anything  to  obstruct  his  vision  or 

sustaining  the  defendant's  motion  for  prevent  him  from  seeing  the  car,  which 

judgment  in  its  favor.     Young  v.  Citi-  stated  that  there  were  "  line  poles"  so 

sens'  St.  R.  Co.,  148  Ind.  54.  to  obstruct  or  prevent.     It  seems  but 

2,  Findings  Which  Are  Inconsistent.  —  reasonable  that  what  the  jury  meant 
Where  in  one  of  the  special  findings  it  by  the  latter  answer  was  that  these  line 
is  found  that  the  person  injured  by  a  poles  may  have  partially  obstructed 
street  car  at  a  crossing  was  of  sufficient  the  plaintiff's  vision,  and  partially  pre- 
age  and  capacity  to  appreciate  fully  the  vented  him  from  seeing  the  approach- 
danger  at  the  crossing,  and  in  another  ing  car,  and  did  not  mean  to  answer, 
finding  it  is  found  that  she  was  not  of  in  direct  contradiction  to  their  other 
sufficient  age  and  capacity  to  avoid  answer,  that  there  was  nothing  to  pre- 
such  danger,  the  findings  are  incon-  vent  him  from  seeing  the  car.  Young 
sistent  with  each  other  as  well  as  with  v.  Citizens'  St.  R.  Co.,  148  Ind.  54. 
the  general  verdict  for  the  plaintiff;  8.  Apportionment  of  Damages.  —  In  an 
and  the  inconsistency  being  upon  an  action  by  husband  and  wife  for  an  in- 
important  po;nt,  and  showing  that  the  jury  to  their  child  by  a  street  railway, 
jury  did  not  give  the  case  that  intelli-  the  verdict  need  not  be  apportioned  to 
gent  and  fair  consideration  which  the  the  plaintiffs  so  as  to  show  the  amounts 
law  requires,  judgment  cannot  be  en-  found  for  each,  notwithstanding  Rev. 
tered  for  either  party,  but  a  new  trial  Civ.  Stat.  Tex.,  art.  2909,  for  since  all 
must  be  granted.  Consolidated  City,  the  damages  recoverable  would  be 
etc.,  R.  Co.  v.  Wyatt,  59  Kan.  772,  community  property  there  could  be  no 
(Kan.  1898)  52  Pac.  Rep.  98.  reason,  so  long  as  the  verdict  con- 
Findings  Which  Are  Not  Inconsistent,  sidered  the  interest  of  both  parents, 

—  Where  the  jury  found  that  the  injury     for  finding  a  special  amount  for  each, 
was  caused  by  the  backing  of  the  car    San   Antonio  St.   R.  Co.  v.   Mechler, 
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disturbed  as  excessive  where  it  is  supported  by  the  evidence,  and 
where  the  rules  as  to  assessing  the  damages  were  not  violated  by 
the  jury,  and  their  discretion  was  not  abused.1  But  where  the 
verdict  gives  damages  which  under  the  circumstances  are  so 
excessive  as  to  evince  either  passion  or  want  of  proper  considera- 
tion of  the  question,  the  judgment  will  be  reversed.* 

(Tex.  Civ.  App.  1894)  29  S.  W.  Rep.  8.  East  St.  Louis  Electric  St.  R.  Co. 

202.  if.  Burns,  77  111.  App.  529. 

1.  Austin  Rapid  Transit  R.  Co.   v.  Effect  of  Remittitur  upon  Objections  for 

Cullen,  (Tex.  Civ.  App.  1895)  30  S.  W.  Exceuivenest.  —  It  seems  that  in  an  ac- 

Rep.  578;  Barksdull  v.  New  Orleans,  tion  wherein  the  damages  are  incapa- 

etc,  R.  Co.,  23  La.  Ann.  180.  bleof  measurement  by  an  exact  money 

Though  the  Appellate  Court  Hay  Hot  standard,  such  as  actions  for  personal 
Be  Wholly  Satisfied  with  the  amount  of  injuries  by  sireet  railways,  (he  defend- 
recovery  given  by  the  verdict,  yet  it  ant's  right  to  object  to  the  verdict  as 
will  not  disturb  it  if  upon  the  whole  excessive  cannot  be  obviated  by  a  re- 
evidence  it  does  not  seem  to  be  unduly  mittitur  by  the  plaintiff  of  a  part  of  the 
excessive.  Wilkins  v.  Omaha,  etc.,  damages  assessed.  Zurfluh  v.  People's 
R.,  etc.,  Co.,  96  Iowa  668.  R.  Co.,  46  Mo.  App.  636. 
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886  Volume  XX. 


(; 


STREETS  AND  HIGHWAYS. 


(3)  Description  of  Highway,  934. 


?/■ 


(4)  Description  and  Location  of  Obstruction,  934. 

d.  Defendant's  Pleadings,  934. 

e.  Pleading  and  Proof —  Variance,  934. 
/.  Order  of  Proof,  935. 

g.    Verdict,  Judgment,  and  Costs,  935. 
h.  Appeal,  936. 

3.  Suit  in  Equity,  936. 

0.  Parties,  936. 

b.  Averments  of  Bill,  937. 

c.  Decree,  939. 

d.  New  Trial,  939. 

e.  Appeal,  939. 

4.  Action  for  Penalty,  940. 

a.  /«  General,  940. 
3.   Jurisdiction,  940. 
*.  Parties,  041. 

</.  Declaration  or  Complaint,  942. 
*.  Pleading  and  Proof —  Variance,  942. 
/".  Instructions,  942. 
£\    Verdict  and  Judgment,  943. 
^.   Costs,  943. 
1.  Appeal,  943. 

5.  Action  for  Damages  Caused  by  Unlawful  Removal,  943. 

6.  Mandamus  to  Compel  Removal,  944. 

7.  Injunction  to  Prevent  Removal,  945. 

IX  Encroachments  oh  Streets  and  Highways,  946. 

1.  Distinction  Between  Encroachments  and  Obstructions %  946. 

2.  Proceedings  to  Remove  Encroachments,  946. 

<*.  In  General,  946. 

£.  Notice  and  Order  to  Remove  —  Certificate  of  Jury,  947 

c.  Action  for  Penalty  for  Failure  to  Remove,  947. 

X.  Actions  foe  Injuries  to  Person  or  Property,  949. 

1.  Injuries  Resulting  from  Defects  or  Obstructions,  949. 

a.  In  General,  949. 

b.  Parties  to  Action,  950. 

(1)  Plaintiff,  950. 

(2)  Defendant,  951. 

c.  Averments  of  Declaration  or  Complaint,  953. 
*i^  In  General,  9  c  3. 

21  Duty  to  Repatr,  954. 

31  Possession  of  Funds  Sufficient  to  Repair,  956. 
4)  Negligence  of  Defendant,  956. 
'5)  Plaintiffs  Freedom  from  Contributory  Negli- 
gence, 957. 
[6}  Cause  of  Injury — Description  of  Defect,  958. 
7)   7y«*  JP#*«  Injury  Was  Received,  960. 
o)  77ai;  Where  Injury  Was  Received,  960. 
(9^  Nature  of  Injury  —  Damages,  962. 
(10)  That  Defendant  Had  Notice  of  Defect,  962. 

887  Volume  XX. 


I 


Boope  of  Article.        STREETS  AND  HIGHWA  VS.      Scope  of  Article. 

(i  i)  Performance  of  Conditions  Precedent  —  Service 

of  Notice  of  Injury,  963. 
(12)  Amendment  of  Averments,  964. 

d.  Defendant's  Pleadings,  965. 

e.  Pleading  and  Proof —  Variance,  966. 

(1)  Admissibility  of  Evidence  under  Pleadings,  966. 

(2)  Variance,  967. 

f.  Instructions,  970. 
(1)  In  General,  970. 

2)  Duty  to  Repair  Highways,  971. 
'3)  Negligence  and  Contributory  Negligence,  972. 
(4)  Defects  in  Original  Construction  of  Sidewalk, 

973- 

5)  Cause  of  Injury,  973. 

6)  Notice  of  Defect,  97 3. 

7)  Time  to  Repair  Highway,  974. 

(8)  That  Defendant  Is  a  Municipal  Corporation, 

974- 

(9)  Right  of  City  to  Recover  Over  Agatnst  Private 

Party,  974. 

g.  View  of  Premises  by  Jury,  975. 

h.    Verdict,  Findings,  and  Judgment,  975. 

(1)  Verdict    in   Joint  Action   Against    City  and 

Private  Person,  075. 

(2)  Sufficiency  of  Findings  to  Support  Judgment, 

975- 

(3)  Enforcement  of  Judgment,  975. 

/.  Appeal,  976. 

j.   Remedy  Over,  977. 

2.  Injuries  Resulting  from  Collisions,  978. 

3.  Injuries  from  Nuisances  Calculated  to  Frighten  Horses  or 

Injure  Travelers,  979. 

XL  Indictments  fob  Miscellaneous  Offenses  Relating  to 
Highways,  979. 

cross-references. 

For  other  matters  relating  to  this  title  see  the  articles  BRIDGES,  vol 
3,  p.  701;  CERTIORARI,  vol.  4,  p.  1 ;  COUNTIES,  vol.  5 
p.  294;  EMINENT  DOMAIN,  vol.  7,  p.  460;  FERRIES, 
vol.  8,  p.  920  ;  LOCAL  IMPROVEMENTS,  vol.  13,  p.  295 
MUNICIPAL  CORPORATIONS,  vol.  14,  p.  221;  NUI- 
SANCES, vol.  14,  p.  1091;  ORDINANCES,  vol.  15,  p.  409 
PERSONAL  INJURIES,  vol.  16,  p.  371;  RAILROADS,  vol 
1 7,  P-  493  ;  STREE  T  RAIL  W A  YS,  ante,  p.  830 ;  TAX  A  TION  ; 
TELEGRAPHS  AND  TELEPHONES;  TRESPASS; 
TURNPIKES  AND  TOLL  ROADS;  WATERS  AND 
WATERCOURSES. 

I.  Scope  OF  Abticle.  —  The  present  article  is  designed  to  treat 
all  questions  of  pleading  and  practice  peculiar  to  civil  actions  and 
criminal  prosecutions  relating  to  streets  and  highways,  and  also 
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the  procedure  on  appeal  in  proceedings  to  establish,  alter,  or 
vacate  public  roads.  The  original  proceedings  for  establishment, 
alteration,  or  vacation,  however,  do  not  fall  within  the  scope  of 
this  article,  since  such  proceedings  are  wholly  statutory,  and  are 
instituted,  as  a  general  rule,  before  local  tribunals  of  limited 
jurisdiction,  such  as  boards  of  commissioners,  and  not  before 
regularly  constituted  courts  of  justice. 

II.  Establishment,  Alteration,  and  Vacation  of  Highways 

—  1.  Original  Proceedings.  —  For  the  practice  in  regard  to  peti- 
tions for  the  establishment,  alteration,  or  vacation  of  highways, 
the  giving  of  notice  thereof,  the  appointment  of  viewers  or  com- 
missioners, and  all  other  matters  cognizable  by  local  tribunals  of 
original  jurisdiction,  see  the  title  Highways,  15  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  343. 

2.  Appeal  —  a.  Right  of  Appeal  in  General.  —  As  a  gen- 
eral rule,  orders  made  in  proceedings  for  the  establishment, 
alteration,  or  vacation  of  streets  and  highways  are  subject  to 
review  on  appeal.1     In  some  jurisdictions  it  has  been  held  that 

1.  Bight  of  Appeal.  —  See  the  statutes  Louisiana.  *—  Cross  v.  Police  Jury,  7 

of  the  various  states,  and  consult  the  Rob.  (La.)  121. 

following  cases:  Main*.  —  Matter  of   Brunswick,    37 

Alabama.  —  Lowndes     County     v.  Me.  446;  Boston,  etc.,  R.  Co.  v.  York 

Bowie,  34  Ala.  461.  County,    78    Me.     169;     Appleton    v. 

Arkansas.  —  Baugher  v.    Rudd,    53  County  Com'rs,  80  Me.  284;  Conant, 

Ark.  417.  Appellant,  83  Me.  42;  Gray  v.  Cumber- 

Connecticut.  —  Hall   v.    Meriden,   48  land  County,  83  Me.  429;  Eden  v.  Han- 
Conn.  416.  cock   County,   84    Me.    52;    Shaw    v. 

Illinois.  —  Sangamon     County     v.  County  Com'rs,  91  Me.  102. 

Brown,  13  111   207;  Pool  v.  Breese,  114  Maryland. —  Alexander  v.  Baltimore, 

111.  594;  Ravatte  v.  Race,  152  111.  672;  5  Gill  (Md.)3&3;  Methodist  Protestant 

Whittaker  v.  Gutheridge,  52  111.  App.  Church  v.  Baltimore,  6  Gill  (Md.)  391; 

460;  Badger  v.  Merry,  139  111.  631.  Rundle  v.  Baltimore,  28  Md.  358;  Page 

Indiana.  —  Glassburn   v.    Deer,    143  V.Baltimore,  34  Md.  558;  Hazlehurst 

Ind.  174;   Bronnenburg   v.   O' Bryant,  v.  Baltimore,  37  Md.  199;  Greenland  v. 

139  Ind.    17;  Wilson  v.  McClain,  131  Harford  County,  68  Md.  19. 

Ind.  335;  Potter  v.  McCormack,  127  Ind.  Michigan.  — Tefft  v. Township  Board, 

439;  Yelton  v.  Addison,  101  Ind.  58;  38   Mich.    558;    Brown    v.   Township 

Breiiweiser  v.   Fuhrman,  88  Ind.  28;  Board,  92  Mich.  294. 

Crossley  v.  O'Biren,  24  Ind.  325;  Beeler  Minnesota.  —  Gorman  v.  St.  Mary,  20 

v.  Hantsch,  5  Blackf.  (Ind.)  594;  Kirsch  Minn.  392;  State  v.  Rapp,  39  Minn.  65; 

v.  Braun,  153  Ind.  247.  State  v.  Flaherty,  46  Minn.  128;  State 

Iowa.  —  Raymond  v.  Clay  County,  v.  St.  John,  47  Minn.  315. 

68    Iowa  130;  Vancleave  v.  Clark,  37  Missouri.  —  Anderson  v.  Myrtle  Tp., 

Iowa  184;  Warner  v.  Doran,  30  Iowa  75  Mo.  57;  Sutherland  v.  Holmes,  78 

521;  Sigafoos  v,  Talbot,  25  Iowa  214;  Mo.  399;  Nickerson  v.  Lynch,  135  Mo. 

Prjsser  v.   Wapello  County,  18  Iowa  471;  Bennett  v.  Woody,  137  Mo.  377; 

327;  Deaton  v.   Polk  County,  9  Iowa  Cox  v.  Dake,  34  Mo.  App.  80;  Matter 

594;  Spray  v.  Thompson,  9  Iowa  40;  of  Webster,  36  Mo.  App.  355;  Matter 

McCune  v.  Swafford,  5  Iowa  552.  of  Gardner,  41  Mo.  App.  589;  In  re  Big 

Kansas.  —  Van    Bentham   v.    Osage  Hollow  Road,  in  Mo.  326. 

County,  49  Kan.  30.  New  Hampshire.  —  Boston,  etc.,  R. 

Kentucky.  —  Helm  v.  Short,  7  Bush  Co.  v.  Cilley,  44  N.  H.  578;  Peirce  v. 

(Ky.)623;  Grider  r.   Porter,  7  Ky.  L.  Portsmouth,  58  N.  II.  311;  Underwood 

Rep.  47;  Kimble  v.  Leischer,  81  Ky.  v.  Bailey,  56  N.  H.  187. 

384;  Crittenden  County  Ct.  v.  Shanks,  New  York.  —  Matter  of  Kingsbridge 

88  Ky.  475;  Harding  v.  Putman,  (Ky.  Road,   4  Hun  (N.  Y.)  599;  Matter  of 

1893)21  S.  W.  Rep.  100.  De  Camp,  151   N.  Y.  557;    Matter  of 
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statutes  authorizing  appeals  in   cases  where   petitions   for  the 

Glenside  Woolen  Mills,  92  Hun  (N.  Y.)  Griswold,  7  Iowa  248;  Prosser  v.  Wa- 

188;  Matter  of  Barrett,  7  N.  Y.  App.  pello  County,  18  Iowa  327;  Warner  v. 

Div.  482.  Doran,  30  Iowa  521. 

North  Carolina.  —  Shoffner  v.  Fogle-  Review  of  Part  of  Order.  —  Where  an 

man,  Busb.  L.  (N.  Car.)  280;  Anders  v.  order  is  made  establishing  a  road  on 

Anders,  4  Jones  L.  (N.  Car.)  243;  King  the  condition   that  the  costs  and  ex- 

1/.  Black  well,  96  N.  Car.  322;  McDowell  penses  of  establishment  shall  be  paid 

v.  Western  North  Carolina  Insane  Asy-  by  the  petitioner,  the  latter  cannot,  by 

lum,  101  N.  Car.  656;  Lambe  v.  Love,  proceedings  in   error,   have  the  con- 

109  N.  Car.  305;  Russell   v.  Leather-  dition  attached  to  the  order  stricken 

wood,  114  N.  Car.  683.  out  and  the  rest  of  the  order  left  in 

Ohio.  —  Duncan  v.  Ferguson,  Wright  force.     Lockerman  v.  Chase  County, 

(Ohio)  740;  Wood  County  v.  Junkins,  27  Kan.  659. 

19  Ohio  St.  348;  Geddes  v.  Rice,  24  Effect  of  Renunciation  of  Bights  by  Ad- 
Ohio  St.  60.  verse  Party.  —  The   right  of  one  who 

Otegon.  —  Hammer  v.  Polk  County,  claims  damages  for  land  which  it  is 

15   Oregon   578;    Towns    v.    Klamath  proposed  to  take  for  a  highway,  10  ap- 

County,  33  Oregon  225.  peal  from  an  order  assessing  such  dam- 

Pennsylvania.  —  Grant  St.,  7  Pa.  Co.  ages,  is  not  affected  by  the  action  of  the 

Ct.  84;  Chestnut  St.,  15  Pa.  Co.  Ct.  parties  petitioning  for  the  establish- 

115;    Bechtel   v.    Bechtelsville,  3   Pa.  ment  of  the  highway  in  renouncing  all 

Dist.  713;  In  re  Springdale  Tp.  Road,  right  thereto  which  they  might  have 

91  Pa.  St.  260;  Howard  St.,  142  Pa.  St.  on  condition  of  paying  the  damages 

601;  Hare   v.    Rice,    142   Pa.   St.  608;  assessed,  where  such  petitioners  do  not 

Ohio,  etc.,  Tp.  Road,  166  Pa.  St.  132.  absolutely  renounce  all  rights   which 

Rhode  Island.  —  Bosworth  v.  Provi-  they  might  acquire  under  an  uncon- 

dence,  17  R.  I.  58.  ditional  order.     McNichols  v.  Wilson, 

South  Dakota.  —  Wayne  v.  Caldwell,  42  Iowa  385. 

1  S.  Dak.  483;  Dell  Rapids  v.  Irving,  9  Appeal  Dependent  on    Statute.  —  The 

S.  Dak.  222.  '  right  of  appeal  in  such  cases  is  entirely 

Tennessee.  —  Merritt    v.    Pryor,    86  dependent    on    statute.     Lockman    v. 

Tenn.  155.  Morgan  County,  32  111.  App.  414;  Kent 

Texas.  —  Taylor  v.  Travis  County,  v.  Labette  County,  42  Kan.  534;  Banks, 

77  Tex.  333;  Galveston,  etc.,  R.  Co.  v.  Appellant,   29    Me.    288;  Freeman   v. 

Baudat,  18  Tex.  Civ.  App.  595;  Bexar  Franklin  County,  74  Me.  326;  Metho- 

County  v.  Terrell,  (Tex.  1890)  14  S.  W.  dist  Protestant  Church  v.  Baltimore,  6 

Rep,  62;  Miller  v.  Wilbarger  County,  Gill  (Md.)  391;  Greenland  v.  Harford 

(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  County,  68  Md.  59;  Aldridge  v.  Spears, 

245;  Bell  v.  Palo  Pinto  County,  (Tex.  40  Mo.  App.  527;  Hawkins  v.  Randolph 

Civ.  App.  1895)  29  S.  W.  Rep.  929.  County,  1  Murph.  (N.  Car.)  118;  War- 

Vermont.  —  Landon  v.   Rutland,  41  riorsmark  Tp.  County  Road,  126  Pa. 

Vt.  681.  St.  305. 

Virginia. —  Hancock  v.  Richmond,  In  Hew  Hampshire,  in  Pemigewasset 

etc.,  R.  Co.,  3  Gratt.  (Va.)  313;  Senter  Bridge  v.  New  Hampton,  47  N.  H.  151, 

v.  Pugh,  9  Gratt.  (Va.)  260;  Norfolk,  an  appeal  from  an  order  of  selectmen 

etc.,  R.  Co.  v.  Rasnake,  90  Va.  170.  laying  out  a  bridge  as  a  highway  was 

Washington.  —  Pearson    v.    Island  entertained    although    there    was    no 

Couniy,  3  Wash.  497;  Hull  v.  Stephen-  special  statutory    provision   for  such 

son,  19  Wash.  572.  appeal. 

Wisconsin.  —  State    v.   Goldstucker,  In  Hew  York,  although  section  89  of 

40  Wis.  124;  Brock  v.  Hishen,  40  Wis.  the  Highway  Law  makes  the  decision 

674;  State  v.  Wheeler,  97  Wis.  96.  of  the  County  Court  final  as  to  the 

Appeal  or  Certiorari. —  In  Iowa  the  question  of  the  necessity  of  the  pro- 
question  of  damages  may  be  brought  posed  highway  and  the  compensation 
up  by  appeal,  but  questions  as  to  the  of  the  landowner,  yet  the  decision  of 
expediency  or  propriety  of  establishing  the  County  Court  may  be  reviewed 
the  road  and  the  legality  and  regularity  on  appeal  as  to  questions  affecting  its 
of  the  proceedings  to  that  end  can  power  and  jurisdiction.  People  v. 
be  reviewed  only  by  certiorari.  Spray  County  Ct.,  152  N.  Y.  214,  citing  Matter 
v.  Thompson,  9  Iowa  40;  McCrory  v.  of  De  Camp,  151  N.  Y.  557. 
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establishment  of  highways  are  granted  do  not  apply  to  cases 
where  such  petitions  are  refused.1 

b.  To  What  Court  Appeal  May  Be  Taken.  —  The  statute 

authorizing  an  appeal  generally  designates  the  court  to  which  it 
shall  be  taken,  and  as  a  general  rule  the  decision  of  the  court 
thus  designated  is  final,  and  no  further  appeal  is  allowed.9 

c.  What  Orders  Are  Appealable.  —  The  general  rule  that 
appeals  lie  only  from  final  orders  applies  to  appeals  in  proceed- 
ings of  this  nature,3  but  in  some  jurisdictions  orders  assessing 

1.  No  Appeal  from  Order  Denying  Fe-  Duffy,  119  Ind.  440;  Tomlinson  v. 
tition.  —  Sangamon  County  v.  Brown,  Peters,  120  Ind.  237;  Anderson  v.  Cla- 
13  111.  207;  McKee  v.  Gould,  108  Ind.  man,  123  Ind.  471;  Wilson  v.  McClain, 
107;  Tomlinson  v.  Peters,  120  Ind.  237;  131  Ind.  335;  Kirsch  v.  Braun,  153 
Jones  v.   Duffy,  119  Ind.  440;  Wilson  Ind.  247. 

v.  Township  Board,  87  Mich.  240;  Missouri,  —  Platte  County  Ct.  v.  Mc- 
Aldridge  v.  Spears,  40  Mo.  App.  527.        Farland,  12  Mo.  166;  Matter  of  Webster, 

2.  In  Illinois  it  has  been  held  that  a    36  Mo.  App.  355. 

decision  of  the  Circuit  Court,  on  appeal  Ohio.  —  Anderson  v.  McKinney,  24 

from  the  County  Court  in  proceedings  Ohio  St.  467. 

for  the  establishment  of  a  road,  is  final.  Pennsylvania,  —  Irwin's    Appeal,    7 

Coon   v.    Mason  County,  22  111.  666;  Pa.  Super.  Ct.  354;  Second  St.,  161  Pa. 

Marion  County  v.  Harper,  44  111.  482.  St.  571. 

In  Maryland  the  judgment  of  a  Circuit  Tennessee,  —  Evans    v.    Shields,    3 

Court  on   appeal  from   the  establish-  Head  (Tenn.)  70. 

mem  of  a  road  by  the  county  com  mis-  Orders  Conditioned  on  Payment  of  Dam- 

sioners  is  final.     Greenland  v,  Harford  ages.  —  Orders  for  the  establishment  of 

County,  68  Md.  59.  highways  conditioned  upon  the  pay- 

Bui  where  a  decision  of  the  com  mis-  ment  of  damages  are  sufficient,  y  final 

sioners   for  opening  streets  has  been  to  support  an   appeal,  and   it  is   not 

reversed   on   appeal   in   the   Criminal  necessary  to  wait  for  the  unconditional 

Court  of  Baltimore  city,  a  further  ap-  order  which  follows  the  payment  of 

peal  from  the  judgment  of  the  latter  damages.     McNichols    v,    Wilson,   42 

court  may  be  taken  to  the  Court  of  Ap-  Iowa  385;  Hammer  v.  Polk  County,  15 

peals.     Page  v.  Baltimore,  34  Md.  558,  Oregon  578.     But  to  the  contrary  see 

overruling    Rundle    v.    Baltimore,    28  Roosa   v.    Henderson   County,  59  111. 

Md.  356.  446. 

In  New  York  it  has  been  held  that  a  Order  Approving  Report  of  Reviewers, 

decision  of  the  general  term  of  the  Su-  —  An  order  of  the  board  of  commis- 

preme  Court,  on  appeal  in  proceedings  sioners  approving  the  report  of  review- 

for  the  opening  of  a  street  in  the  city  ers  against   the   vacation  of  a  public 

of  New  York,  is  not  reviewable  in  the  road  is  sufficiently  final  to  support  an 

Court  of   Appeals.     Matter  of  Board  appeal  to  the  Circuit  Courl.     Cook  v. 

of    Street    Opening,    133    N.    Y.    436;  Quick,  127  Ind.  477,  distinguishing  Mc- 

Matter  of   Kingsbridge   Road,  4  Hun  Kee  v.  Gould,  108  Ind.  107,  and  Bowan 

(N.  Y.)  599.  v.  Jobs,  123  Ind.  44. 

In  North  Carolina  appeals  in  road  Erroneous  Designation  of  Appeal. — 
cases  run  from  the  Commissioners'  Where  an  order  has  been  made  con- 
Court  to  the  Superior  Court,  and  thence  firming  the  report  of  viewers  and 
to  the  Supreme  Court.  King  v.  Black-  ordering  the  opening  of  the  road,  and 
well,  96  N.  Car.  322.  an  appeal  is  taken,  the  fact  that  such 

8.  No  Appeal  from  Interlocutory  Order  appeal  is  designated,  by  mistake,  as 

—  Illinois.   —  Sangamon     County     v.  an  appeal  from  the  report  of  viewers 

Brown,  13  III.  207;  Roosa  v.  Hender-  does  not  render  it  invalid,  since  the 

son  County,   59    111.   446;    Ravatte   v.  statute  gives  a  right  of  appeal  from  a 

Race,  152  111.  672.     But  see  Lockman  decree  of  confirmation  of  the  opening 

v.  Morgan  County,  32  III.  App.  414.  of  a  road.     Stauffer  v.  Lower  Swatara 

Indiana.  —  Freshour  v.  Logansport,  Tp  ,  8  Pa.  Dist.  104. 

etc.,  Turnpike  Co.,  104  Ind.  463;  Mc-  In  North  Carolina,  where  a  petition 

Kee  v.   Gould,  108  Ind.  107;  Jones  v.  for  the  establishment  of  a  highway  is 
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damages  are  held  to  be  sufficiently  final  to  support  appeals,  as 
well  as  orders  directing  that  roads  be  laid  out  and  opened.1 

d.  By  Whom  Appeal  May  Be  Taken.  —  It  is  generally  pro- 
vided by  the  statute  that  an  appeal  may  be  taken  by  any  person 
who  is  interested  in  the  proceedings  or  aggrieved  by  the  decision 
rendered  therein.* 

granted  and  an  order  made  directing  the  road.     Smith  v.  Scearce,  34  Ind. 

that  the  road  be  established  and  that  a  285. 

jury  be  summoned  to  lay  it  out  and  In  Iowa  it  was  held  in  Warner  v. 
assess  damages,  an  appeal  from  such  Doran,  30  Iowa  521,  that  an  order  of 
order  is  not  premature  although  taken  the  board  of  commissioners  refusing  to 
before  the  report  of  the  jury  has  been  appoint  appraisers  to  assess  damages 
received  and  confirmed.  McDowell  v.  was  an  intermediate  order  involving 
Western  North  Carolina  Insane  Asy-  the  merits  of  the  claim  for  damages, 
lum,  101  N.  Car.  656.  and  therefore  within  the  statute  allow- 
Contra —  Interlocutory  Orders  Appeal*-  ing  appeals, 
ble.  —  In  Virginia  an  appeal  may  be  And  an  order  of  the  board  of  com- 
had  as  of  right  from  an  interlocutory  missioners  entirely  disallowing  a  claim 
order  of  the  County  Court  in  a  contro-  for  damages  was  also  held  appealable, 
versy  concerning  the  establishment  of  Vancleave  v.  Clark,  37  Iowa  184. 
a  road.  Jeter  v.  Board,  27  Gratt.  (Va.)  2.  Who  May  Appeal  —  Person  Interested 
910.  or  Aggrieved  —  Illinois.  —  Whitmer  v. 
In  Iowa  the  statute  in  force  in  1870  Highway  Com'rs,  96  111.  289;  Oswego 
provided  thatappeals  should  be  allowed  v.  Kellogg,  99  111.  590;  Brown  v.  Rob- 
in road  cases  from  all  decrees  and  de-  erts,  23  111.  App.  461 ;  Whittaker  v. 
cisions  "  on  the  merits  of  any  matter  Gutheridge,  52  111.  App.  460. 
affecting  the  rights  and  interests  of  Indiana.  — •  Beeler  v.  Hantsch,  5 
individuals  as  distinguished  from  the  Blackf.  (Ind.)  594;  Fleming  v.  Hight, 
public,  including  an  intermediate  or-  95  Ind.  78;  Wilson  v.  Wheeler,  125  Ind. 
der  involving  the  merits  and  neces-  173;  Yelton  v.  Addison,  101  Ind.  58. 
sarily  affecting  the  decree  or  decision."  Kentucky.  —  Cora.  v.  Kimberlin,  8 
Warner  v.  Doran,  30  Iowa  521.  Bush  (Ky.)  444;  Kimble  v.  Leischer, 

But  under  a  statutory  provision  au-  81  Ky.  384. 

thorizing  the  county  auditor  to  act  in  Maine. — Russell  v.  Franklin  County, 

the  matter  of  establishing  highways,  51  Me.  384. 

subject   to   the   final   approval  of  the  Missouri.  —  Matter  of    Big  Hollow 

board  of  supervisors,  an  appeal  does  Road,  40  Mo.  App.  363. 

not  lie  from  an  order  of  such  auditor,  Ohio.  —  Buchanan  v.  Baker,  54  Ohio 

but  lies  only  from   the  final  action  of  St.  324. 

the  board  of  supervisors.     Newell  v.  Pennsylvania.  —  Bechtel  v.  Bechtels- 

Perkins,  39  Iowa  244.  ville,  3  Pa.  Dist.  713. 

Void  Order. —  In  Missouri  township  Washington.  —  Hull  v.  Stephenson, 

boards   in    counties    under    township  19  Wash.  572. 

organization   have   no  jurisdiction   of  Wisconsin.  —  State   v.    Wheeler,    97 

proceedings   to  establish   new   roads,'  Wis.  96. 

and  therefore  a  judgment  of  such  a  In  Indiana,  on  appeal  to  the  Circuit 
board  attempting  to  open  a  road  is  void.  Court  from  an  order  establishing  a 
and  an.  appeal  lies  therefrom  to  the  highway,  the  petitioners  for  the  way 
County  Court.  Smith  v.  Jacobs,  77  are  the  proper  plaintiffs,  and  the  re- 
Mo.  App.  254.  monstrants  or  those  who  oppose  the 
1.  Hook  v.  Chicago,  etc.,  R.  Co.,  133  petition  are  the  proper  defendants,  and 
Mo.  313;  Bennett  v.  Woody,  137  Mo.  the  board  of  commissioners  is  not  a 
377.  necessary  or  proper  party.  Schmied 
In  Indiana  it  has  been  held  that  an  v.  Keeney,  72  Ind.  309;  Jamieson  v. 
order  of  the  board  of  commissioners  Case  County,  56  Ind.  466.  But  where 
refusing  to  direct  that  money  assessed  such  board  has  been  named  th rough- 
as  damages  be  paid  out  of  the  county  out  the  appeal  as  a  party  defendant, 
treasury  is  sufficiently  final  to  author-  and  has  appeared  to  the  action  and 
ize  an  appeal  to  the  Circuit  Court  by  proceedings  to  the  end  of  the  case, 
the  petitioners  for  the  establishment  of  without  any  objection  as  to  the  pro- 
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A  Party  Whose  Land  Is  to  Be  Taken  for  the  proposed  road  may  appeal  * 
even  though  he  has  not  been  a  party  to  the  original  proceedings, 

priety  of  being  made  a  party,  the  ob-  where  land  is  taken  for  a  road  the  right 

jection  cannot   be  raised  for  the  first  of  appeal  is  mutual.    Hanover  Borough 

time  on   a  further  appeal  to  the  Su-  Alley,  4  Pa.  Dist.  160.     Bui  where  the 
preme  Court.     Grant  County  v.  Small,  '  original   petition   is  by  a  widow   and 

61  Ind.  318.     And  upon  an  appeal  from  heirs,  an  appeal  Uk?n  by  the  widow, 

an  order  of  the  Common  Pleas  court  described  as  "  administratrix,"  is  im- 

for  payment  of  damages  assessed  by  proper.     Lincoln  v.   Birdsboro,   7  Pa. 

reviewers,  together  with  costs,  out  of  Co.  Ct.  539. 

the  county  treasury,  the  board  of  coun-  Resident  Taxpayers  of  a  Town  may  ap- 

ty  commissioners  is   a   proper  party,  peal   from   an   order  discontinuing  a 


Switzerland  County  v.  Hedges,  11  Ind. 
291. 

In  Iowa  it  was  early  held  that  on  ap- 
peals to  the  Circuit  Court  from  the 
award  of  damages  in  highway  proceed- 
ings, the  claimant  for  damages  should 
be  plaintiff,  and  the  petitioners  for  the 


highway,  although  ihey  do  not  own 
any  of  the  land  over  which  the  high- 
way passes.  Mailer  of  Coe,  (County 
Ct.)  19  Misc.  (N.  Y.)  549. 

A  Petitioner  for  the  Establishment  of  a 
Public  Road  is  not  entitled  to  appeal 
from   an   order  granting  his  petition. 


road    should    be    defendants,    except    Gray  v.  Jones,  178  III.  169. 


where  the  payment  of  damages  out  of 
the  county  treasury  has  been  ordered, 
in  which  case  the  county  should  be 
made  a  party  defendant.  Deaton  v. 
Polk  County,  9  Iowa  594;  Myers  v. 
Old     Mission,     etc.,    Road,     7     Iowa 

315. 

Where  claims  for  damages  have  been 

disallowed,  and  no  order  for  payment 

has  been  made,  the  county  should  be 


Stranger  to  Proceedings.  —  In  Indiana 
one  who  is  not  a  party  to  the  proceed- 
ings may  appeal  on  hling  an  affidavit 
showing  his  interest  in  the  matter. 
Fleming  v.  Hight,  95  Ind.  78;  Odell  v. 
Jenkins,  8  Ind.  522. 

Where  There  Have  Been  Two  Petitions, 
one  for  the  establishment  of  a  road 
and  one  for  a  review  against  such 
establishment,  and  the  commissioners 


made  defendant  on  an  appeal  by  the    have  made  a  final  order,  if  eiiher  party 
claimant,   and   notice  of    the    appeal     beings   a   petition   in   error  to  review 


should  be  served  on  the  county  auditor. 
Raymond  v.  Clay  County,  68  Iowa  130. 
The  road  itself  should  not  be  made  a 
defendant,  since  it  is  not  a  person 
natural  or  artificial  against  whom  or  in 


whose  favor  any  judgment  or  order  can    348. 


such  order,  those  opposed  are  neces- 
sary parties  to  the  petition,  and  it  is 
error  to  reverse  the  order  unless  such 
other  parties  are  made  defendants. 
Wood  County  v.  Junkins,  19  Ohio  St. 


be  made.  Myers  v.  Old  Mission,  etc., 
Road,  7  Iowa  315. 

In  Kansas,  on  a  petition  in  error  in 
the  District  Court,  to  review  the  action 
of  county  commissioners  in  establish- 
ing a  public  road,  the  commissioners 
and  the  principal  petitioner  for  the 
road,  who  has  given  a  bond  for  costs 
and  expenses,  must  be  made  parties 
defendant.  Chase  County  v.  Carter, 
24  Kan.  511. 

In  Minnesota  an  application  for  an 


Where  Not  All  of  the  Necessary  Parties 
Are  Before  the  Court  the  appeal  should 
be  dismissed.  Jewell  v.  Kirk,  (Ky. 
1898)  47  S.  W.  Rep.  766. 

1.  Party  Whose  Land  Is  Taken.  — 
Moore  v.  Hancock,  11  Ala.  245;  Parnell 
v.  Dallas  County,  34  Ala.  278;  Long 
Point  Road,  5  Harr.  (Del.)  152;  Mc- 
Nichols  v.  Wilson,  42  Iowa  385;  Va- 
coune  v.  Police  Jury,  1  Mart.  N.  S. 
(La.)  596;  Conant,  Appellant,  83  Me. 
42;  Cooper  County  v.   Geyer,  19  Mo. 


appeal  from  an  order  of  the  supervisors  257;  Gaines  v.  Linn  County,  21  Oregon 

in   proceedings  for  the  establishment  430. 

or  discontinuance  of  a  highway  need  In  Indiana  a  person  named  in  a  pe- 
not  state  facts  showing  that  the  appli-  tition  for  the  establishment  of  a  high- 
cant  is  so  specially  affected  by  laying  way  as  one  whose  land  is  to  be  taken 
out  or  discontinuing  the  road  as  to  give  therefor  is,  properly  speaking,  a  party 
a  right  of  appeal  to  him,  since  such  to  the  proceeding  and  therefore  need 
averments  are  not  required  by  the  not  file  the  affidavit  of  interest  required 
statute  in  regard  to  such  applications,  in  case  of  an  appeal  by  one  who  is 
State  v.  Si.  John,  47  Minn.  315.  not  a  party.  Wilson  v.  Wheeler,  125 
In  Pennsylvania  it  has  been  held  that  Ind.  173. 
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either  as  petitioner  or  remonstrant.1 

Joint  or  Separate  Appeals.  —  Whether  a  joint  appeal  by  several  par- 
ties is  allowable  will  depend  upon  the  nature  of  the  interests 
involved.  2 

e.  Time  of  Taking  Appeal.  —  In  order  to  be  effectual  the 

appeal  must  be  taken  within  the  period  prescribed  by  the 
statute.3 

/.  Notice  of  Appeal.  —  Where  the  statute  requires  notice 

of  the  appeal,  a  failure  to  give  such  notice  will  be  fatal 4  unless 

1.  Gaines  v,  Linn  County,  21  Oregon  board  of  each  county  acts  separately, 
430.  and  an  appeal  from  the  award  of  dam- 

2.  Tenant!  in  Common.  —  In  Illinois  it  ages  made  by  either  board  must  be 
has  been  held  that  tenants  in  common  taken  within  the  statutory  time  from 
may  join  in  an  appeal,  but  that  other  the  making  of  the  award  appealed 
parties  must  prosecute  separate  ap-  from,  regardless  of  the  time  when  an 
peals.  Sangamon  County  v.  Brown,  13  award  is  made  by  the  other  board. 
111.  207.  Rennick  v,  Lyon  Countv,  45  Kan.  442. 

Parties  Tiling  Separate  Bemonitranoes.  Extension  of  Time  to  Appeal.  —  Where 
—  In  Leffel  v,  Obencbain,  90  Ind.  50,  a  person  who  has  had  notice  of  the 
it  was  held  that  where  several  persons  proceedings  from  the  beginning  has 
whose  land  will  be  affected  by  the  allowed  the  time  for  having  them  re- 
establishment  of  a  proposed  highway  viewed  on  appeal  to  expire,  he  cannot 
have  filed  separate  remonstrances,  be-  accomplish  the  same  object  by  moving 
cause  of  damages,  before  the  com  mis-  the  court  to  strike  off  the  order  of  con- 
sioners,  they  may  also  prosecute  sep-  fir  111  at  ion,  and  then  appealing  from  the 
arate  appeals  from  the  orders  made  refusal  of  the  court  to  grant  such  mo- 
upon  their  respective  remonstrances.  tion.     North   Frankling  Tp.   Road,  8 

8.  Time  of  Taking  Appeal.  —  Baugher  Pa.  Super.  Ct.  358;  Adams  Tp.  Road, 

v.  Rudd,  53  Ark.  417;  Kimble  v.  Lei-  130  Pa.  St.  190. 

scher,  81  Ky.  384;  Russell  v,  Franklin  In  North  Carolina,  where  a  petition 
County,  51  Me.  384;  Boston,  etc.,  R.  for  the  establishment  of  a  highway  is 
Co.  v,  York  County,  78  Me.  169;  Dodge  granted  and  an  order  is  made  direct- 
ly Acworth,  32  N.  H.  474;  Hammer  v.  ing  that  the  road  be  established,  and 
Polk  County,  15  Oregon  578;  Chelten-  that  a  jury  be  summoned  to  lay  it  out 
bam  Tp.  Road,  11  Pa.  Co.  Ct.  671;  and  assess  the  damages,  an  appeal 
Bechtel  v.  Bechtelsville,  3  Pa.  Dist.  from  such  order  is  in  time  although  it 
713;  Lincoln  v.  Birdsboro,  7  Pa.  Co.  is  not  taken  until  after  the  report  of 
Ct.  539;  Mansfield's  Appeal,  158  Pa.  the  jury  has  been  confirmed.  Lam  be 
St.  314;  Vernon  Park,  163  Pa.  St.  70;  v.  Love,  109  N.  Car.  305. 
Pearson  v.  Island  County,  3  Wash.  497.  4.  Hotioe  of  Appeal  —  California,  — 

Where  Constitutional  Order  Is  Made  Butie  County  v.  Boydstun,  68  Cal.  189. 
Abseluto. —  Where  the  commissioners  Illinois, —  Highway  Com* rs  v.  New- 
make  an  order  that  the  road  applied  ell,  53  111.  320. 

for  be*  declared  a  public  highway  upon  Iowa,  —  McNichols    v.    Wilson,    42 

the  performance  of  certain  conditions,  Iowa  385;  Maxwell  v.  La   Brune.  68 

and  subsequently  make  another  order  Iowa  689;  Scott  v.  Lasell,  71  Iowa  180; 

stating  that  the  conditions  have  been  Finke  v.   Zeigelmiller,   77   Iowa  251; 

complied  with,  and  declaring  that  the  Ellis  v.  Carpenter,  89  Iowa  521. 

road  shall  be  a  public  highway  as  soon  Michigan, — Tefft  v.  Township  Board, 

as  it  shall  be  opened  to  the  width  re-  38  Mich.  558;  Brazee  v.   Raymond,  59 

quired,  the  time  of  taking  an  appeal  Mich.  548. 

runs  from  the  latter  order,  and  an  ap-  Minnesota,  —  Andrews  v.  Marion,  23 

peal  taken  in  less  than  the  statutory  Minn.  372;  Klein  v.  St.  Paul,  etc.,  R. 

lime  after  such  order  is  made  will  not  Co..  30  Minn.  451;  Restad  v,  Scambler, 

be  dismissed  on  the  ground  that  it  was  33  Minn.  515;  Haven  v,  Orton,  37  Minn, 

not  taken  within  the  statutory  period  445. 

after  the   making  of    the  first  order.  AVw  York.  —  Rector  v,  Clark,  78  N. 

Wilson  v,  Whitsell,  24  Ind.  306.  Y.  21    reversing  12  Hun  (N.  Y.)  189. 

In  Establishing  County-line  ftoatf  the  Wisconsin,  —  Neff  v,  Chicago,  etc., 
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the  defect  is  waived.1 

g.  Bond  on  Appeal.  —  The  filing  of  a  bond  with  proper 
sureties  is  frequently  made  a  jurisdictional  requisite  of  a  valid 

R.  Co.,  14  Wis.  370;  Barns  v.  Spring  been   filed,   and   therefore,   when   the 

Green,  56  Wis.  239;  State  v.  Nelson,  57  question  is  raised  by  motion  in  the  ap- 

Wis.  147.  pellate  court,  the  appellant  may  there 

In  Indiana  it  seems  that  a  summons  furnish  the  required  proof.  H age- 
to  parties  who  have  not  appealed  is  meyer  v.  Wight  County,  71  Minn.  42; 
necessary  when  the  appeal  is  taken  in  Haven  v.  Orton,  37  Minn.  445. 
vacation,  but  not  where  it  is  taken  in  Form  of  Notice.  —  Where  notice  of  an 
term  lime.  Kirsch  v.  Bra  no,  153  Ind.  appeal  is  given  to  the  mayor,  as  re- 
247;  Smith  v.  Scearce,  34  Ind.  285.  But  quired  by  statute,  the  fact  that  his  offi- 
see  Hiner  v.  Pavy,  40  Ind.  341,  holding  cial  character  is  not  stated  in  the  notice 
that  where  one  of  several  coparties  is  immaterial.  Conklin  v.  Keokuk,  73 
appeal?  to  the  Supreme  Court  from  an  Iowa  343. 

order  of  the  Circuit  Court  refusing  to  1.  Waiver  of  Notice.  —  Anderson  v. 

vacate  a  highway  he  must  serve  notice  Wood,  80  111.  15;  Board  of  Supervisors 

of  the  appeal  upon  all  other  parties  and  v.  Magoon,  log  111.  142;  Libbey  v.  Mc- 

file  the  proof  thereof  with  the  clerk  of  In  tosh,   60   Iowa  329;    Akin  v.   Riley 

the  Supreme  Court.  County,  36  Kan.   170;  East  Saginaw, 

In  Iowa,  if  a  highway  has  been  estab-  etc.,  R.  Co.  v.  Benham,  28  Mich.  459; 

lished  upon  condition  that  the  petition-  Peirce  v.  Portsmouth,  58  N.  H.  311. 

ers  therefor  pay  the  damages,  notice  Waiver  by  Appearance.  —  In   Iowa  it 

of  an  appeal  to  the  Circuit  Court  must  has  been  held  that  notice  of  an  appeal 

be  served  upon  the  four  persons  first  is  not  waived  by  the  appearance  of  a 

named  in  the  petition;  but  where  the  party  who  has  not  been  properly  noti- 

order  of  the  commissioners  does  not  fied,  to  object  to  the  jurisdiction  of  the 

allow  any  damages  whatever,  such  pe-  court.     Ellis  v.  Carpenter,  89  Iowa  521; 

titioners    should  not  be  served   with  Spurrier  v.  Winner,  48  Iowa  486. 

notice  of    the   appeal.      Raymond   v.  But  where  notice  has  been  served. 

Clay  County,  68  Iowa  130.  and  the  only  objection   is  as   to  the 

In  Maine,  although  Laws  1891,  c.  5,  sufficiency  of  the  proof  of  such  service, 

regulating  appeals  from  the  action  of  an   appearance  and  objection   to   the 

joint  courts  of  commissioners  of  several  service  will  confer  jurisdiction  on  the 

counties  in   refusing  to  discontinue  a  appellate  court.     Libbey  v.  Mcintosh, 

highway  through  parts  of  such  counties,  60  Iowa  329. 

provides  that  such  an  appeal  may  be  Where   the   first  petitioner  for    the 

filed   with   the  commissioners  of   the  road  appears  as  counsel  for  the  town, 

county   where  the  proceeding  origin-  notice  of  a  landowner's  appeal  need 

ated,  and  that  the  commissioners  with  not  be  given  to  the  original  petition- 

whom  such  an  appeal  is  filed  shall  im-  ers.     Peirce  v.   Portsmouth,  58  N.  H. 

mediately  give   notice  thereof  to  the  311 

commissioners  of  all  the  other  counties  Fraud  and  Collusion  in  Waiver  of 
interested,  this  latter  provision  of  the  Notice.  —  Where  an  appeal  from  a  pro- 
statute,  in  regard  to  notice,  is  directory  ceeding  to' vacate  a  highway  is  taken 
merely,  and  an  appeal  is  not  defective  by  a  party  opposed  to  its  vacation,  and 
for  want  of  such  notice.  Cambridge  notice  of  such  appeal  is  served,  after 
v.  Penobscot  County,  86  Me.  141.  the  statutory  time,  on  a  supervisor  who 

In  Minnesota  it  is  required  by  statute  voted  against  vacation,  but  no  notice 

that  on  an  appeal  in  proceedings  to  lay  whatever  is  served  on  the  other  super- 

out,  alter,  or  discontinue  a   highway  visors,  if  the  supervisor  served  fails  to 

the  appellant  shall  file  a  notice  of  ap-  notify  any  of  the  petitioners  for  vaca- 

peal  in  the  office  of  the  town  clerk  of  tion  or  any  of  the  other  supervisors, 

each  town  in  which  the  highway  pro-  appears    at   the   hearing,    waives   the 

posed  to  be  laid  out,  altered,  or  dis-  defective  service  of  notice  in  his  own 

continued  may  be  situated,  and  a  com-  case,  and  permits  without  opposition 

pliance  with  this  provision  of  the  law  the  reversal  of  an  order  of  vacation, 

is  essential   to  the    appeal,    which   is  the  verdict  on  appeal  may  subsequently 

purely  statutory;  but  the  jurisdictional  be  set  aside  on  the  ground  that  it  was 

fact  in  such  cases  is  the  fact  of  filing  a  secured  through  fraud  and  collusion, 

notice,  and  not  the  proof  that  it  has  Street  v.  Alden,  62  Minn.  160. 

895  Volume  XX. 


Establishment,  STREETS  AND  HIGHWA  YS.       Alteration,  ete. 

appeal,  and  where  this  is  the  case  the  requirements  of  the  statute 
must,  of  course,  be  complied  with.1 

A.  Transcript.  —  In  appeals  of  this  nature  the  form  and  con- 
tents of  the  transcript  and  the  time  within  which  it  must  be  filed 
are  matters  of  statutory  regulation  concerning  which  no  general 
rules  can  be  formulated.* 

u  Examination  ok  Case  on  Appeal  —  (i)  Scope  of  Review. 
—  Statutes  authorizing  appeals  in  road  cases  frequently  define 
their  scope  and  determine  what  matters  may  be  reviewed  in  the 
appellate  court.3     Thus,  in  some  states 'the  decision  of  the  tri- 

1.  Bond  on  Appeal.  —  Oswego  i>.  Kel-        In  Pennsylvania.  —  Lincoln  v.  Birds- 
^ogg.  99  HI-  59°;  Gray  v.  Jones,  178     boro,  7  Pa.  Co.  Cl.  539. 

111.  169;  Re  5  tad  v.  Scambler,  33  Minn.  8.  In  Illinois,  on  the  trial  of  an  appeal 

515;  Schwede  v.  Burnstown,  35  Minn,  from  a  final  order  approving  the  as- 

468;  State  v.  Filch,  30  Minn.  532;  State  sessmentof  damages  and  directing  the 

v.  Austin,  35  Minn.  51;  Geddesz/.  Rice,  opening  of  the  road,  the  regularity  of 

24  Ohio   St.  60;  Merritt   v.  Pryor,  86  the  proceedings  in  the  County  Court  in 

Tenn.   155;  Bexar  County  v.  Terrell,  laying  out  and  establishing  the  road 

(Tex.  1890)  14  S.  W.  Rep.  62.  may  be  inquited  into,  as  well  as  the 

Surety  on  Bond.  —  In  Indiana  it  has  question  of  damages.  Roosa  v.  Hen- 
been  held  that  where  several  remon-  derson  County,  59  111.  446. 
strators  appeal  the  bond  of  one  appel-  In  Indiana,  under  a  statute  provid- 
lant  is  not  bad  simply  because  it  is  ing  that  in  any  proceeding  to  establish 
signed  by  one  of  the  other  appellants  a  public  highway,  where  the  second 
as  surety.  Leffel  v.  Obenchain,  90  Ind.  viewers  have  reported  against  the 
50;  Glassburn  v.  Deer,  143  Ind.  174.  utility  of  the  proposed  way,  the  com- 
But  see  McVey  v.  Heavenridge,  30  Ind.  missioners  shall  have  no  further  juris- 
100;  Scotten  v.  Divelbiss,  46  Ind.  301.  diction  except   to  render  a  final  judg- 

Waiver  of  Bond. —  In  Minnesota  the  ment  against  establishing  the  road  and 

statutes  require  a  bond  on  appeal  to  for  costs,  such  judgment  refusing  to 

the  District  Court  in  highway  proceed-  establish   the   road   is  a  finality,  and 

ings,  and  the  filing  of  such  bond  within  although  the  Circuit  Court,  on  appeal, 

the  thirty  days  prescribed  by  the  stat-  may  look  into  the  proceedings,  still,  if 

ute  is  a  jurisdictional  requisite  to  an  it  finds  that  they  have  taken  a  regu- 

cffectual   appeal.     Even  though  it  be  lar  course,  the  appeal  should  be   dis- 

conceded  that  by  a  general  appearance  missed.     Bowman  v.  Jobs,  123  Ind.  44. 

the  respondent  may  waive  the  lack  of  Where  no  appeal  has  been  taken  from 

an  approved  and  seasonably  filed  bond,  a  final  order  of  the  commissioners  es- 

an  appearance  by  the  respondent  on  tablishing  a  highway,  but  the  commis- 

the  call  of  the  case,  and  a  motion  made  sioners  have  subsequently  attempted 

by  him  to  dismiss  on  the  ground  that  to  set  aside  such  order  and  have  made 

the  bond  was  not  approved  ki  time,  do  an  order  setting  aside  all  proceedings 

not  operate   as  a   waiver.     It   is   not  subsequent  to  its  entry,  and  an  appeal 

necessary  for  the  respondent  to  enter  a  has  been  taken   therefrom,  the  suffi- 

special  appearance  for  the  purpose  of  ciency   of   the   petition  on    which  the 

such  motion.     Schwede  v,  Burnsiown,  original   order  of  the    commissioners 

35  Minn.  468,  citing  Klein  v.  St.  Paul,  was  based   will  not  be  considered  on 

etc.,  R.  Co.,  30  Minn.  451.  the  latter  appeal.     Badger  v.  Merry, 

2.  In    Indiana. — See    Glassburn    v.  139  Ind.  631. 

Deer,    143   Ind.    174.;  Bronnenburg  v.  In  Kentucky  the  Circuit  Court,  on  ap- 

O'Bryant,  139  Ind.  17;  Wells  v.  Rhodes,  peal  from  an  order  of  the  County  Court 

114  Ind.  467;  Sowle  v.  Cosner,  56  Ind.  in   regard  to  the    establishment   of  a 

276.  highway,  cannot  review  ihe  amount  of 

In  Iowa.  —  Libbey  v.  Mcintosh,   60  damages  assessed  by  Ihe  jury  in  the 

Iowa  329.  lower  court.     Rawlings  v     Biggs,   85 

In  Kentucky.  —  McCain  v.   Putnam,  Ky.  251. 

(Ky.  1896)  36  S.  W.  Rep.  552;  Garrett  On  appeals  to  the  Courrof  Appeals  in 

v.  Hedges,  (Ky.   1891)  17  S.  W.  Rep.  proceedings  to  discontinue  or  establish 

871.  a  toad,  ihe  appellate  court  has  juris- 
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bunal  before  which  the  original  proceedings  are  had  as  to  the 
necessity  for  the  road  or  its  utility  is  final,  and  not  reviewable  on 

appeal;*  and  where  an  appeal  is  based  entirely  on  the  award  of 

damages  no  other  questions  are  open  for  review.2 

(2)  Trial  de  Novo,  —  In  most  of  the  states  the  trial  in  the 
intermediate  court  of  appeal  is  de  novo.9 

diction  only  of  matters  of  law  arising  111.   446;  Anderson   v.  Myrtle  Tp.,  75 

on  the  record.     Harding  v.  Put  man,  Mo.  57;  Nickerson  v.  Lynch,  135  Mo. 

(Ky.  1893)  21   S.  W.  Rep.   100;  Gtider  471;  Pridgen  v.   Bannerman,  8  Jones 

v.  Porter;  7  Ky.  L.  Rep.  47.  L.  (N.  Car.)  53. 

In  Minnesota,  on   an   appeal    under  2.  Lyon  County  v.   Kiser,  26  Kan. 

Laws  1895,  c.  54.  from  an  order  of  the  279;  Wabaunsee  County  v.  Bisby,  37 

county  commissioners  in  a  proceeding  Kan.  253;  Bosworth  v.  Providence,  17 

to  lay  out  a  road,  the  appellant  may  R.  I.  58. 

question  the  validity  of  the  proceed-  Whether  Any  Damages  Are  Beooverable. 

ings  as   well  as   the  sufficiency  of  the  — On  an  appeal  to  the  District  Court 

damages  which  have  been  awarded  to  from  a  judgment  of  the  County  Court 

htm,  and  if  unsuccessful  in  his  contest  discontinuing  a  highway,  not  only  the 

as  to  the  validity  of  the  proceedings  he  question  of  the  amount  of  damages  is 

may,  in  a  proper  case,  have  his  dam-  open,   but  also  the  question   whether 

ages  reassessed  by  the  court  or  jury  on  any  damages  at  all  are   recoverable, 

appeal.     Pairier  v.  Itasca  County,  68  Spray  v.  Thompson,  9  Iowa  40. 

Minn.  297.  3.  Trial  De  Novo. —  Illinois,  —  Brown 

In  Missouri  an  order  of  the  County  v.  Joliet,  22  111.  123;  Williamson  v. 
Court  made  on  appeal  in  a  road  case  is  Cass  County,  84  111.  361. 
final  as  to  all  matters  involved  in  the  Indiana.  —  Beeler  v.  Hantsch,  5 
proceeding,  saving,  however,  to  all  Blackf.  (Ind.)  594;  Taylor  v.  Lucas,  8 
landowners  through  whose  land  the  Blackf.  (Ind.)  289;  Malone  v.  Hard- 
proposed  road  runs,  and  who  have  not  esty,  1  Ind.  79;  Moore  v.  Smock,  6  Ind. 
given  the  right  of  way,  the  right  of  ap-  392;  Kemp  v.  Smith,  7  Ind.  471;  Purvi- 
peal  to  the  Circuit  Court  on  all  ques-  ance  v.  Drover,  20  Ind.  238;  Brown  v. 
tions  of  law  involving  the  legality  of  McCord,  20  Ind.  270;  McPherson  v. 
the  proceeding.  Anderson  v.  Myrtle  Leathers,  29  Ind.  65;  Hays  v.  Parrish, 
Tp.,  75  Mo.  57.  52  Ind.  132;  Freck  v.  Christian,  55  Ind. 

In  New  York,  where  a  city  charter  320;  Coyner  v.  Boyd,  55  Ind.  166; 
authorizing  an  appeal  to  the  Supreme  Scraper  v.  Pipes,  59  Ind.  158;  Bowers 
Court  in  proceedings  to  take  lands  for  v.  Snyder,  66  Ind.  340;  Turley  v.  Old- 
streets  provides  that  the  court  shall  ham,  68  Ind.  114;  Schmied  v.  Keeney, 
consider  the  appeal  and  examine  all  72  Ind.  309;  Grimwood  v.  Macke,  79 
the  questions  of  law  or  fact  that  may  Ind.  too;  Cox  v.  Lindley,  80  Ind.  327; 
be  involved  therein,  and  shall  confirm  Dill  man  v.  Crooks,  91  Ind.  158;  Clift 
or  modify  the  commissioners*  report  v.  Brown,  95  Ind.  53;  Fleming  v.  Hight, 
as  it  shall  deem  just,  the  court  has  95  Ind.  78;  Reynolds  v.  Shults,  106 
power  to  review  the  assessment  of  Ind.  291;  Hughes  v.  Beggs,  114  Ind. 
damages,  and  if  dissatisfied  with  the  427;  Stipp  v.  Claman,  123  Ind.  532; 
award  to  correct  it  by  increasing  or  Good  wine  v.  Evans,  134  Ind.  262; 
diminishing  the  amount  thereof.  Mat-  Brandenburg  v.  Hittel,  16  Ind.  App. 
ter  of  Hand  St.,  52  Hun  (N.  Y.)  206,  224. 

affirmed  on  rehearing  55   Hun  (N.  Y.)  Iowa.  —  Prosser  v.  Wapello  County, 

132.  18  Iowa  327;  Des  Moines  v.  Layman, 

In  Washington,  under  the  statute  of  21    Iowa   153;  Sigafoos  v.  Talbot,   25 

1867,  it  was  held  that   an  appeal  from  Iowa  214. 

the  action  of  county  commissioners  in  Missouri.  —  Sutherland    v.    Holmes, 

locating  and   opening  a  county  road  78  Mo.  399;  Forsyth  v.  Heege,  6r  Mo. 

brought  up  only  the  question  of  dam-  App.  277;  Long  v.  Talley,  91  Mo.  305. 

ages,  and  all  other  irregularities  must  North  Carolina,  —  King  v.  Blagkwell, 

be  reviewed  by  certiorari.  King  County  96  N.  Car.  322. 

v.  Neely,  I  Wash.  Ter.  241.  Tennessee.  —  Pat  ton  v.  Clark,  9  Yerg. 

1.  Lowndes  County  v.  Bowie,  34  Ala.  (Tenn.)  268. 

46T;    Roosa  v.  Henderson  County,  59  In  Kentucky  the  rule  is  otherwise  In 
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(3)  Reference  to  Committee.  —  In  Maine  the  Supreme  Judicial 
Court  is  authorized  on  appeals  in  road  cases  to  appoint  a  special 
committee  to  determine  the  questions  involved  in  the  appeal 
and  report  its  decisions  to  the  court  for  confirmation.1 

(4)  Objections  Waived  Below.  —  Objections  which  are  not  made 
before  the  tribunal  of  original  jurisdiction,  except  such  as  go  to 
the  jurisdiction,  will  be  deemed  to  have  been  waived,  and  will 
not  be  considered  in  the  appellate  court.* 

appeals  to  the  Court  of  Appeals,  the  v.  Elliott,  86  Ind.  53;   Breitweiser  v. 

(rial  in  such  cases  being  had  entirely  Fuhrman,   88  Ind.   28;    Rominger  v. 

upon  the  record  made  up  in  the  lower  Simmons,  88  Ind.  453;  Peed  v.  Brenne- 

court.     Helm  v.  Short,  7  Bush  (Ky.)  man,  89  Ind.  252;  Lowe  v.  Ryan,  94 

623;  Smith  v.  McMeekin,  79  Ky.  24;  Ind.  450;  Clift  v.  Brown,  95  Ind.  53: 

Rawlings  v.  Biggs,  85  Ky.  251;  Crit-  Denny  v.  Bush,  95  Ind.  315;  Thayer  p. 

tenden  County  Ct.  v.  Shanks,  88  Ky.  Burger,  100 Ind.  262;  Forsy thee.  Kreu- 

475;  Morris  v.  Salle,  (Ky.  1892)  19  S.  ter,  100  Ind.  27;  Burns  v.  Simmons,  101 

W.  Rep.  527.  Ind.  557;  Freshour  v.  Log  an  sport,  etc., 

1.  For  the  practice  in  regard  to  the  Turnpike  Co.,  104  Ind.  463;  Wells  *. 

appointment  of  committees  by  the  Su-  Rhodes,    114    Ind.  467;    Mathews    v. 

preme  Court,  their    powers,  and  the  Droud,  114  Ind.  268;  Forsyth  v.  WiU 

confirmation  of  their  reports,  see  the  cox,  143  Ind.  144;  Osborn  v.  Sutton, 

following  cases:     Winslow  v.  County  108  Ind.  443,  Robinson  v.  Rippey,  in 

Com'rs,  31   Me.  444;  Windham,  Peti-  Ind.  112. 

tioner,  32  Me.  452;  Matter  of  Bruns-  Iowa.  —  Des  Moines  v.  Layman,  21 

wick,  37  Me.  446;    Belfast  v.   Waldo  Iowa  153. 

County,  52  Me.  529;  Friend  v.  County  Kansas.  —  Allen  County  v.  Boyd,  31 

Com'rs,  53  Me.  387;  Belfast  v.  County  Kan.  765;  Lyon  County  v.  Coman,  43 

Com'rs,  53  Me.  431;  Friend  v.  Abbott,  Kan.  676. 

56    Me.    262;     Irving    v.     Sagadahoc  Missouri.  —  Bennett  v.  Woody,   137 

County,  59  Me.  513;  Thurston  v.  Port-  Mo.  377;  Long  v.  Talley,  91  Mo.  305. 

land.  63  Me.   149;  Raymond  v.  Cum-  Nebraska.  —  Davis  v.  Boone  County, 

berland   County,  63  Me.  no;  French  28  Neb.  837. 

v.  Oxford  County,  64  Me.  583;  Acton  North  Carolina.  —  Piercy  v.  Morris, 

v.  York  County,  77  Me.  128;  Bryant  v.  2  Ired.  L.  (N.  Car.)  168. 

Penobscot  County,  79  Me.  128;  Wells  Pennsylvania.  —  Moore  Tp.  Road,  17 

v.  York  County,  79  Me.  522;  MUlett  v.  Pa.  St.   116;  Lower  Merion  Road,  18 

Franklin  County,  81  Me.  257.  Pa.  St.  238;  Collins,  etc.,  Tps.  Road, 

Highway  in  Unincorporated  Town. —  36  Pa.  St.  85;  Swan  son  St.,  163  Pa.  St. 

In  Prentiss  v.  Aroostook  County,  63  323. 

Me.  569,  it  was  held  that  under  Rev.  On  appeal  to  the  Circuit  Court  from 

Stat.  Me.,  c.  18,  §  35,  in  force  in  1874,  the  county  board,  in  highway  cases, 

an  appeal  from  a  decision  of  county  only  such  questions  are  for  trial  as  were 

commissioners  refusing  to  discontinue  in  issue  before  the  county  board,  or  as 

a  highway  must  be  heard  by  the  pre-  may,  by  leave  of  the  court,  be  put  in 

siding  judge   where  the  highway  in  issue  by  amended  pleadings.    Mathews 

question  was  located  in  a  place  not  in-  v.  Droud,  114  Ind.  268,  citing  numerous 

corporated,  and  that  section  37,  pro-  authorities. 

viding  tor  the  appointment  of  acorn-  Filing  of  Bemonstranoe  on  Appeal. — 
mittee,  applied  only  to  cases  where  the  Although  as  a  general  rule  parties  to 
highway  was  in  an  incorporated  place,  the  proceedings  who  desire  to  file  re- 
ft. Alabama.  —  Lowndes    County   v.  monstrances   must   do  so  before   the 
Bowie,  34  Ala.  461.  county  board,  and  on  failure  to  do  so 
Illinois.  —  Mt.  Sterling?'.  Givens,  17  cannot  remedy  the  defect  on  appeal, 
111.  255.  still,  where  they  have  been  prevented 
Indiana.  —  Shafer  v.   Bardener,    19  by  the  misconduct  of  the  county  board 
Ind.  294;  Wilson  v.  Whitsell,  24  Ind.  from  riling  their  remonstrances  in  time, 
306;  Little  v.  Thompson,  24  Ind.  146;  the  Circuit  Court  should  permit  them 
Smith  v.  Alexander,  24  Ind.  454;  Pow-  to  file  such  remonstrances  on  appeal. 
ere  v.   Johnson,   86   Ind.   298;   Green  Breitweiser  v.  Fuhrman,  88  Ind.  28. 
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(5)  Consolidation  of  Appeals.  —  In  a  proper  case  several  appeals 
in  the  same  proceeding  may  be  consolidated.1 

(6)  Withdrawal  of  Appeal.  —  In  Iowa  it  has  been  held  that  an 
appellant  in  a  road  case  may  withdraw  his  appeal.* 

(7)  Change  of  Venue.  —  In  Indiana  it  has  been  held  that  a 
change  of  venue  from  the  judge  may  be  taken  on  appeal  in  high- 
way proceedings.3 

(8)  Argument —  Open  and  Close.  —  As  in  other  cases,  the  party 
sustaining  the  burden  of  proof  is  entitled  to  open  and  close  the 
argument.4 

(9)  View  of  Premises  by  Jury.  —  A  view  of  the  premises  by  the 
jury  may  be  allowed.* 

(10)  Amendments.  —  The  allowance  of  amendments  to  the 
original  petition  or  claim  for  damages  is  generally  held  to  rest  in 
the  discretion  of  the  appellate  court.* 

Bat  it  is  not  error  for  the  Circuit  insufficient,  and  may  be  stricken  out 
Court  to  refuse  to  permit  the  filing  of  a  on  motion  in  the  Circuit  Court  on  ap- 
remonstrance  on  appeal  where  the  only  peal.  Early  v.  Hamilton,  75  Ind.  376. 
reason  in  favor  thereof  alleged  by  the  Objections  to  Qualifications  of  Petition- 
affidavit  in  support  of  the  motion  is  that  en.  —  Objections  to  the  qualification  of 
the  attorney  employed  by  the  remon-  the  persons  signing  a  petition  for  the 
strator  employed  another  attorney  to  location  of  a  highway,  if  known,  must 
appear  before  the  commissioners  and  be  made  before  the  appointment  of 
file  the  proper  remonstrance,  and  that  viewers;  if  not  so  made,  the  finding  of 
the  latter  attorney  neglected  so  to  the  board  of  commissioners  as  to  the 
appear.  Indianapolis,  etc.,  R.  Co.  v.  competency  of  the  petitioners  is  con- 
Hood,  130  Ind.  504.  elusive,  and  a  plea  in  abatement  based 

Waiver  of  Objection.— By  joining  issue  on  such  objection  cannot  be  filed  for 

and  proceeding  to  a  trial  of  the  appeal,  the  first  time  in  the  Circuit  Court  on 

and   failing   to   make  any   motion  to  appeal  after  a  jury  has  been  sworn  to 

quash,  the  appellant  waives  the  objec-  try  the  case  and  evidence  has  been  in- 

tion  that  questions  raised  by  the  ap-  troduced.     Denny  v.  Bush,  95  Ind.  315. 

pellee  cannot  be  considered  on  appeal  1.  Jamieson  v.  Cass  County,  56  Ind. 

for  the  reason  that  they  were  not  raised  466;  Kirsch  v.  Braun,  153  Ind.  247. 

in   the   lower  court.     Du  Bois  Opera  2.  Ellis  v.  Carpenter,  89  Iowa  521. 

House  Co.  v.  Du  Bois,  16  Pa.  Co.  Ct.  8.  Schmied  v.  Keeney,  72  Ind.  309 

210.  4.  Open  and  Close.  —  See  in  general 

Defective  Petition  —  Motion  in  Arrest  article  Open  and  Close,  vol.  15,  p.  181. 

of  Judgment.  —  On  appeal  to  the  Circuit  On  an  appeal  to  the  Circuit  Court 

Court  a  defect  in  a  petition  for  the  es-  from  proceedings  before  the  board  of 

tablishment  of  a  highway  in  failing  to  commissioners  in  reference  to  the  es- 

give  the  names  of  the  owners  of  land  tablishment  of  a  highway,  where  the 

through  which  the  proposed  road  is  to  remonstrance    has  been   amended  so 

run  may  be  remedied  by  a  motion  to  that  the  only  question  in  issue  is  as  to 

make  more  specific,  but  it  does  not  fur-  whether  the  remonstrants  are  entitled 

nish  ground  for  a  motion  in  arrest  of  to  damages,  and  if  so  how  much,  the 

judgment.     Dillman  v.  Crooks,  91  Ind.  remonstrants  have  the  affirmative  of 

158.     But  see  Shute  v.  Duker,  51  Ind.  such   issue,   and   the   burden  is  upon 

241,  holding  that  substantial  defects  in  them  to  establish  it  by  a  preponderance 

the  petition  may  be  made  the  ground  of  evidence;  and  therefore  it  follows 

of  a  motion  in  arrest  of  judgment.  that  they  are  entitled  to  open  and  close 

Striking  Out  Defective  Bemonatranoe. —  in  both  the  testimony  and  the  argu- 

Under  the  Indiana  statute,  in  proceed-  ment.      Peed  v.   Brenneman,  89  Ind. 

ings  to  vacate  a  highway  an  answer  252. 

and  remonstrance  which  fails  to  allege  5.  Conner  v.  Boyd,  55  Ind.  166.     See 

that  any  of  the  remonstrants  are  free-  also  article  View  by  Jury. 

holders  of  the  county,  or  that  they  re-  6.  Burns  v.  Simmons,  101  Ind.  557. 

side  along  the  highway  in  question,  is  Petition.  —  A  petition  for  the  estab- 
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j.  Determination  of  Appeal —  (i)  Verdict  and  Findings.  — 
Where  the  only  issue  tried  is  as  to  the  utility  of  the  proposed 
highway,  a  general  verdict  describing  the  road  and  finding  that 
it  will  be  of  public  utility  is  sufficient.1 

Special  Verdict.  —  The  facts  which  must  be  found  by  a  special 
verdict  will  depend  largely  upon  the  provisions  of  the  statute 
under  which  the  proceeding  is  instituted.9 

(2)  Correction  of  Mistakes  in  Order.  —  The  appellate  court 
generally  has  power  to  correct  obvious  mistakes  or  remedy 
immaterial  defects  in  the  order  appealed  from,  without  reversing 
the  order.3 

lishment  of  a  highway  may  be  amended  which  it  is  proposed  to  submit  to  the 

in  the  Circuit  Court  on  appeal  so  as  to  jury,  as  to  whether  the  road  "  is  neces- 

aver  and  show  that  the  persons  named  sary,"  by  adding  the  words  "  for  the 

therein  as  landowners  are  severally  the  public."      King  v.    Blackwell,   96   N. 

owners  of  all  the  lands  over  which  the  Car.  322. 

proposed  road  is  to  run.     Hedrick  v.  1.  Potter  v.  McCormack,  127  Ind.  439. 

Hedrick,  55  Tnd.  78.  2.  On  an  appeal  in  proceedings  to 

It   is   within    the   discretion   of    the  improve  a  public  road  the  Circuit  Court 

Circuit    Court    on    appeal    to    permit  need  not  state  specifically  in  a  special 

an  amendment  of   the  petition  which  finding    all    the    steps    taken    before 

changes  the  description  of  the  line  of  the  highway  commissioners.     Lowe  v. 

the    proposed    highway,     where     the  Bran  nan,  105  Ind.  247. 

amendment  does  not  affect  the  interests  Under  a  statute  providing  that  the 

of  persons  who  were   not   before   the  county  commissioners  shall  not  order 

court  upon  the  original  petition.    Burns  the  construciion  of  a  free  gravel  road 

v.  Simmons.  101  Ind.  557.  until   the    petition   therefor   has   been 

Remonstrance.  —  It  is  not  error  for  the  subscribed  by  a  majority  of  the  rcsi- 

Ciicuit  Court,  on  appeal,  to  overrule  a  dent  landowners  of  the  county  whose 

motion  by  the  appellants  for  leave  to  lands  are  reported  by  the  viewers  as 

amend  their  remonstrance,  where  such  benefited  and  who  ought  to  be  assessed, 

remonstrance  has  previously  been  re-  and  also  by  the  owners  of  a  majority 

jected  by  both  the  commissioners  and  of  the  whole  number  of  acres  of  all 

the  Circuit  Court,  and  where  no  reason  lands    that  are   reported  as  benefited 

was  shown  why  the  amendment  was  and  who  ought  to  be  assessed,  a  special 

not  made  or  proposed  in  the  com  mis-  verdict   on  appeal  to  the  Circuit  Court 

s'oners'  court.     Wells  v.  Rhodes,  114  which  discloses  the  fact  that  the  names 

Ind.  467.  and  acres  named  therein  constitute  a 

Claim  for  Damages.  —  In  Iowa  a  claim-  majority  of  the  names  and  acres  re- 
ant  for  damages  may  file  an  amended  ported  by  the  viewers  as  benefited  is 
claim  therefor  on  appeal.  Pollard  v.  sufficient.  Fulton  v.  Cummings,  132 
Dickinson  County,  71  Iowa  438.  Ind.  453. 

Certificate  to  Assess  Damages.  —  In  3.  On  appeal  in  a  proceeding  to  es- 
I Hi  no  is  it  has  been  held  that  where  a  tablish  a  public  road  the  Circuit  Court 
certificate  filed  *by  the  highway  com-  may  correct  a  patent  mistake  in  the 
missioners  before  a  justice  to  assess  judgment  of  the  County  Court  which 
damages  for  opening  a  highway  is  not  makes  the  road  established  terminate 
in  proper  form,  the  Circuit  Court  on  at  the  northeast  corner  of  a  certain  sec- 
appeal,  under  the  statute  relating  to  tion,  where  the  description  of  the  road 
amendments,  may  in  its  discretion  per-  shows  that  it  must  terminate  at  the 
mit  an  amendment  of  such  certificate,  northeast  corner  of  another  section, 
provided  it  was  sufficient  before  amend-  Anderson  v.  Myrtle  Tp.,  75  Mo.  57. 
ment  to  give  jurisdiction  to  the  court.  Where  the  order  locating  and  open- 
Gordon  v.  Highway  Com'rs,  169  111.  ing  a  highway  is  defective  in  failing  to 
516.  specify  the  width  of  the  road,  but  it  ap- 

Issneto  Jury. — Oo  appeal  in  proceed-  pears  that  this  defect  was  not  pointed 

ings   to  establish   a   public   road    the  out  in  the  Circuit  Court,  and  that  it 

appellate  court  may  amend   an   issue  does  not  prejudice  the  rights  of  the 
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(3)  Judgment  —  How  Enforced.  —  In  some  jurisdictions  the 
appellate  court  has  power  to  execute  its  own  judgment,  while  in 
others  such  judgment  must  be  sent  down  to  the  tribunal  of 
original  jurisdiction  with  directions  to  carry  it  into  effect.1  The 
latter  course  is  generally  pursued  where  the  appeal  is  from  the 
assessment  of  damages  and  the  jury  in  the  appellate  court  has 
allowed  an  amount  different  from  that  allowed  below.9 

(4)  Costs.  —  The  rules  regarding  the  allowance  of  costs  in 
appeals  of  this  nature  are  chiefly  statutory,  and  differ  in  the 
•various  states.8 

appellant,  the  Supreme  Court  will  not  a  highway,  when  the  amount  of  dam- 
reverse  the  judgment,  but  will  affirm  ages  is  determined  in  the  appellate 
it  with  directions  to  the  Circuit  Court  court  it  is  to  be  certified  to  the  board 
to  correct  the  error  by  specifying  the  of  supervisors,  which  may  then  pro- 
width  of  the  road.  Sidener  v.  Essex,  ceed  to  final  action  as  if  such  amount 
22  Ind.  201.  had  been  allowed  to  the  claimant  by 

1.  See  Roosa  v.  Henderson  County,  it  in  the  first  instance.  McNichols  v. 
59  111.  446;  McPherson  v.  Leathers,  29  Wilson,  42  Iowa  385. 

Ind.  65;  Grant  County  i/.  Small,  61  Ind.  3.  Sangamon   County  v.  Brown,  13 

318;  Matter  of  Brunswick,  37  Me.  446;  111.  207;  Mathews  v.   Droud,  114  Ind. 

ShofTner  v.  Fogleman,  Busb.  L.  (3  N.  268;    Hanrahan  v.  Fox,  47   Iowa  102; 

Car.)  280;  Buchanan  v.  Baker,  54  Ohio  Scott  v.  Lasell,  71   Iowa  180;  Jordan, 

St.  324.  Petitioner,    32    Me.   472;    Butman   v. 

2.  Damages  Hot  Included  in  Judgment.  Fowler,  17  Ohio  101. 

—  On   an   appeal   to  a  justice  of  the  In  Minnesota  it  was  held  in  Andrews 
peace  from  an  order  of  the  town  su-  v.   Marion,  23   Minn.   372,    that  since 
pervisors   laying  out  a   highway,  the  that  section  of  the  Act  of  1873  which 
amount  awarded  as  damages   to   the  related  to  appeals  to  the  District  Court 
landowner  on  such  appeal  should  not  in  road  cases  was  entirely  silent  on  the 
be  made  a  part  of  the  judgment,  since  subject  of  costs,  no  costs  could  be  re- 
it  is  provided  by  statute  that  the  return  covered  on  such  appeal, 
of   the   jury   on  appeal   shall   be  filed  But  under  Gen.  Stat.  1878,  c.  13,  §  61 
with  the   town   clerk,  and   that   town  (Stat.  1894,  §  1859),  the  prevailing  party 
orders    shall    be   issued   precisely   as  is  entitled  to  costs  on  an  appeal  to  a 
though    no    appeal   had    been   taken,  justice  of  the   peace  from  the  deter- 
State  v.  Haines,  58  Minn.  96.  mination  of  supervisors  or  commission- 
Order  Directing  Payment  Out  of  County  ers   regarding  a   highway.      State  v. 
Treasury.  —  On  appeal  to   the   Circuit  Flaherty,  46  Minn.  128. 
Court  from  an  order  of  county  com-  In  Oregon,   on   an   appeal   from  the 
missioners  in  proceedings  to  establish  County  Court  to  the  Circuit  Court  in 
a  highway,  where  the  damages  allowed  proceedings  for  the  establishment  of  a 
to  the  appellant  are  greater  than  those  highway,  if  the  appellant  fails  to  re- 
allowed  in   the  order  appealed  from,  cover  a  judgment  more  favorable  than 
the  only  power  which  the  Circuit  Court  the  order  appealed  from  he  must  pay 
has  is  to  render  the  proper  judgment  all  costs  of  the  appeal.     Hammer  v. 
for  costs  and  order  the  case  remanded  Polk  County,  15  Oregon  578. 
to    the    commissioners    to    determine  Apportionment  of  Costs.  —  Where,  on 
whether  the  damages  are  greater  than  the   trial  of  an   appeal  from  an  order 
the  utility  of  the  proposed  highway;  a  establishing  a  highway,  the  issue  as  to 
judgment  of  the  Circuit  Court  in  such  the  utility  of  the  way  is  found  in  favor 
a  case  thnt  the  damages,  or  any  part  of   the  parties   petitioning   for   its  es- 
thereof,  be   paid   out  of   the    treasury  tablishment,  but  damages  are  allowed 
of  the  county  is  wholly  unauthorized,  to  the  remonstrant,  the  costs  accruing 
State  v.  White,  151  Ind.  364.  from  the  trial  of  the  issue  as  to  utility 
Amount  of  Damages  Certified  to  Super-  should    be    assessed   against    the   re- 
visors. —  In  Iowa,  on  an  a;>peil  from  monstrant,  and   those   accruing  upon 
the  board  of  supervisors  to  'he  Circuit  trill  of  the  issue  as  to  damages  should 
Court  from  the  assessment  of  d  images  he    assessed  against    the    petitioners, 
in  proceedings  for  the  establishment  of  J.v.nicson  v.  Cass  County.  56  Ind.  466. 
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k.  Effect  of  Appeal.  —  Ai  a  General  Bole,  all  proceedings  in 
the  tribunal  of  original  jurisdiction  are  stayed  pending  an  appeal 
from  its  decision ;  *  but  under  some  statutes  an  appeal  by  one 
party  alone  does  not  have  this  effect  as  regards  other  parties  who 
have  not  appealed.* 

Where  Judgment  Is  Affirmed.  —  In  Pennsylvania^  after  a  judgment 
has  been  rendered  affirming  the  order  appealed  from,  the  lower 
court  cannot  proceed  under  the  original  petition  to  alter  the  lines 
of  the  road.3 

Where  Appeal  Is  Dismissed.  —  Where  an  appeal  is  dismissed  the 
decision  of  the  lower  court  remains  in  full  force,  such  dismissal 
of  the  appeal  being  equivalent  to  an  affirmance  of  the  order 
appealed  from.4 

Where  Amount  of  Damages  Is  Increased.  —  In  Iowa  the  commissioners 
may  reconsider  their  decision  and  refuse  to  establish  the  road 
where  the  amount  of  damages  allowed  has  been  increased  on 
appeal.5 

3.  Certiorari.  —  Proceedings  for  the  establishment,  alteration,  or 
vacation  of  highways  may  be  reviewed  on  certiorari  in  accordance 
with  the  general  principles  governing  that  writ.* 

1.  Pool  v.  Breese,  114  III.  504;  Wind-  tags  are  stayed  until  the  appeal  is  de- 
ham,  Petitioner,  32  Me.  452;  Matter  termined,  then  the  option  is  lefl  to  the 
of  Brunswick,  37  Me.  446;  Russell  v.  court  either  to  pay  the  damages  and 
Franklin  County,  51  Me.  384;  Geddes  order  the  opening  of  the  road  or  to  dis- 
v.  Rice,  24  Ohio  St.  60;  In  re  Chestnut  miss  the  proceedings  altogether.  For- 
St.,  128  Pa.  St.  214.  syth  v.  Heege,  61  Mo.  App.  277,  citing 

Ordinarily  an  appeal  has  the  effect  Strahan  v.  County  Ct.,  65  Mo.  644. 

of  vacating  the  order  of  the  board  from  2.  Schuchman  v.  Highway  Com'rs, 

which  it  is  taken.     Stipp  v.  Claman,  52  III.  App.  497;  Anderson  v.  Claman, 

123   Ind.   532;  Turley  v.  Oldham,  68  123  Ind.  471;  Stipp  v.  Claman,  123  Ind. 

Ind.  114.  532;  Fleener  v.  Claman,  126  Ind.  166; 

Contra.  —  In   Messer  v.  Wildman,  53  Cason  v.  Harrison,  135  Ind.  330. 

Conn.  494,  it  was  held  that  the  pend-  3.  In  re  Beeler's  Road,  9  Pa.  St.  217. 

ency  of  an  appeal  by  a  landowner  from  4.  Andrews  v.  Beam,  97  N.  Car.  315; 

an  order  of  borough  authorities  laying  Norfolk,  etc.,   R.  Co.  v.  Rasnake,  90 

out  an  alteration  of  a  public  street  did  Va.  170. 

not  prevent  the  borough  from  accept-  5.  Nelson  v.  Goodykoontz,  47  Iowa 

ing  the  layout  of  the  alteration.  32. 

In  Missouri,  under  Rev.  Slat.  1889,  6.  Certiorari  to  Beview  Highway  Pro- 
§  7801  (Rev.  Stat.  1899,  §  9419),  an  ap-  ceedings  —  Alabama.  —  Moore  v.  Han- 
peal  to  the  Circuit  Court  from  an  order  cock,  11  Ala.  245;  Road  Com'rs  v. 
of  the  County  Court  assessing  damages  Thompson,  j$  Ala.  134;  Barnett  v. 
in  a  road  case  or  ordering  the  opening,  State,  15  Ala.  829;  Thompson  v.  State, 
changing,  or  vacation  of  a  road,  does  20  Ala.  54:  Ex  p.  Keenan,  21  Ala.  558; 
not  operate  as  a  supersedeas  of  the  Molett  v.  Keenan,  22  Ala.  484;  Cres- 
ptoceedings  of  the  County  Court,  and  well  v.  Greene  County,  24  Ala.  282; 
in  such  case  it  is  within  the  power  of  Parnell  v.  Dallas  County,  34  Ala.  278: 
the  County  Court  either  to  stay  further  Lowndes  County  v.  Bowie,  34  Ala.  461. 
proceedings  until  damages  are  finally  Illinois. — Alexander  v.  Rubensam, 
ascertained  on  appeal  or  to  order  the  12  111.  App.  120;  Highway  Com'rs  v. 
opening  of  the  road.  If  the  latter  Newby,  31  111.  App.  378;  Trainer  v. 
course  is  adopted  the  court  is  irrevo-  Lawrence,  36  111.  App.  90;  Highway 
cably  bound  for  the  payment  of  what-  Com'rs  v.  Harper,  38  III.  103;  Schuch- 
ever  damages  the  landowner  may  man  v.  Highway  Com'rs,  52  111.  App. 
recover  on  appeal;  but  if  the  proceed-  497;  Wright  v.  Highway  Com'rs,  150 
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4.  Collateral  Attack.  —  Where  the  tribunal  before  which  the 
proceedings  to  establish  a  highway  are  instituted  has  jurisdiction 
of  the  parties  and  of  the  subject-matter,  its  order  establishing 
the  road  cannot  be  collaterally  attacked  in  any  subsequent  pro- 
ceeding ;  *  but  the  rule  is  otherwise  where  such  order  is  void  for 

111.  138;  Ravatte  v.  Race,  15a  111.  672;  People  p.  Heddon,  32  Hun  (N.  Y.)  299; 

Behrens  v.  Highway  Com'rs,  169  111.  People  v.  Dolge,  45  Hun  (N.  Y.)  310. 

558.  Oregon.  —  Thompson  v.  Multnomah 

Iowa.  —  Myers   v.   Simms,   4    Iowa  County,  2  Oregon  34. 

500:  McCune  v.  Swafford,  5  Iowa  552;  Pennsylvania.  —  In  re  Germantown 

McCrory  v.  Griswold,  7  Iowa  248;  Con-  Ave.,  99  Pa.  St.  479;  In  re  Palmer  Tp. 

nelly  v.  Griswold,  7  Iowa  416;  Cham-  Road,  109  Pa.  St.  274;  Roaring  Brook 

bers  v.  Lewis,  9  Iowa  583;  Runner  v.  Tp.  Road,  140  Pa.  St.  632;  Hamilton 

Keokuk,  11  Iowa  543;  Tiedt  v.  Carsten-  St.,   148  Pa.  St.   640;    Saucon   Tp.   v. 

sen,  64  Iowa  131;  McLachlan  v.  Gray,  Broad  head,  (Pa.  1887)  9  Atl.  Rep.  63; 

105   Iowa  259;    Kroeger   v.    Walcott,  In  re  Turnpike  Road,   (Pa.   1888)  13 

(Iowa  1898)  76  N.  W.  Rep.  841.  Atl.  Rep.  709. 

Maine.  —  Goodwin  v.  Hall  owe  11,  12  For  a  full  treatment  of  questions  in 

Me.  271;  Detroit  V.Somerset  County,  35  relation   to  the   writ  of  certiorari  see 

Me.  373;  Sumner  v.  Oxford  County,  generally  article  Certiorari,    vol.  4, 

37  Me.  112;  Ware  v.  Penobscot  County,  p.  1. 

38  Me.  492;  Phillips  v.  Franklin  1.  California.  —  Humboldt  County 
County,  83  Me.  541.  v.   Dinsmore,   75    Cal.  604;    Siskiyou 

Maryland.  —  Gaither  v.  Watkins,  66  County  v.  Gamlich,  no  Cal.  94. 

Md.  576.  Connecticut.  —  Fen  wick  Hall  Co.   o. 

Massachusetts.—  Durant  v.  Lawrence,  Old  Saybrook,  69  Conn.  32. 

1  Allen  (Mass.)  125;  Braintree  v.  Nor-  Illinois.  —  Rich  v.  Gow,  19  III.  App. 

folk    County,    8    Cush.    (Mass.)    546;  81;  Hankins  v.  Calloway,  88  111.  155; 

Dwight  v.  Springfield,  4  Gray  (Mass.)  Gordon  v.   Highway  Com'rs,   169  111. 

107;  Marble  head  v.   Essex  County,   5  510. 

Gray  (Mass.)  451;  Parks  v.  Boston,  8  Indiana.  —  Suits  v.  Murdock,  63  Ind. 

Pick.  (Mass.)  218.  75;  Rassier  r.  Grimmer,  130  Ind.  219; 

Minnesota.  —  State  v.  Fitch,  30  Minn.  Strieb  v.  Cox,  in  Ind.  299;  Burton  v. 

532.  State,  in  Ind.  600;  Bowen  v.  Hester, 

Missouri.  —  State  v.  Kansas  City,  89  143  Ind.  511;  Monroe  County  v.  Har- 

Mo.  34.  rell,  147  Ind.  500;  Evans  v.  West,  138 

New  Hampshire. — Robbinsr/.  Bridge-  Ind.  621. 

water,  6  N.  H.  524;  Moore  v.  Sandown,  Iowa.  —  Hupert     v.     Anderson,    35 

19  N.  H.  93;  State  v.  Richmond,  26  N.  Iowa  578;  State  v.  Kinney,  39  Iowa  226. 

H.  232;  State  v.  Canterbury,  28  N.  H.  Kansas.  —  Willis  v.  Sproule,  13  Kan. 

195;     Haywood    v.    Charlestown,    34  257;    Hentzler   v.   Bradbury,   5   Kan. 

N.  H.  23;  Landaff's  Petition,  34  N.  H.  App.  1. 

163;  State  v.  Rye,  35  N.  H.  368;  Hay-  Maine.  —  Topsham  v.  Lisbon,  65  Me. 

ward  v.   Bath,  35  N.  H.   514;  Boston,  449;  Cyr  v.  Dufour,  68  Me.  492;  Hig- 

etc,  R.  Co.  v.  Folsom,  46  N.  H.  64.  gins  v.  Hamor.  88  Me.  25. 

New  Jersey.  — State  v.  Green,  18  N.  J.  Missouri.  —  Crenshaw  v.  Snyder,  117 

L.  179;  State  v.  Justice,  24  N.  J.  L.  413;  Mo.  167;  New  Madrid  County  v.  Phil- 

Readington  Tp.  v.  Dilley,  24  N.  J.  L.  lips,  125  Mo.  61;    Mitchell  v.  Kansas 

209;  State  p.  Vandervere,  25  N.  J.  L.  City,  etc.,  Rapid  Transit  R.  Co.,  138 

233;  Warford  v.  Smith,  25  N.J.  L.  212;  Mo.  326. 

State  v.  Lord,  26  N.  J.  L.  140;  Parsell  New  Hampshire. — Robbing?.  Bridge- 
s'. State,  30  N.  J.  L.  530;  Bergen  v.  water,  6  N.  H.  524;  States.  Richmond, 
State,  32  N.  J.  L.490;  Powell  v.  Hitch-  26  N.  H.  232;  State  v.  Canterbury,  28 
ner,  32  N.  J.  L.  211.  N.   H.  195;  Haywood  v.  Charlestown, 

New  York.  —  People  r.  Stilwell,  19  34  N.  H.   23;   State  v.  Rye,  35  N.  H. 

N.  Y.  531;  People  v.  Hildreth,  126  N.  368;  Dana  v.  Craddock,  66  N.  H.  593; 

Y.  360;  People  »\  County  Ct.,  152  N.  Y.  State  v.  Weare,  38  N.  H.  314;  Bryant 

214;  People  v.  Stedman,  57  Hun(N.  /.)  v.  Tamworth,  68  N.  H.  483. 

280;  Kelsey  v.  King,  32  Barb.  (N.  Y.)  New  Jersey.  —  Tainterv.  Morristown, 

410;  Exp.  Sanders,  4  Cow.  (N.  Y.)  544;  19  N.  J.  Eq.  46;  Humphreys  v.  Woods- 

903  Volume  XX. 


Opening  of  Streets    STREETS  AND  HIGHWA  YS.        and  Highway* 

want  of  jurisdiction.1 

IH  Opening  of  Streets  akd  Highways  —  1.  Mandamus  to 
Compel  Opening  of  Road  —  who  May  Act  as  Belator.  —  Proceedings  by 
mandamus  to  compel  the  opening  of  a  highway,  which  has  been 
duly  laid  out,  may  be  instituted  on  the  relation  of  any  citizen  who 
has  a  private  interest  in  the  matter  aside  from  that  which  he  has 
in  common  with  the  general  public.2 

Averments  of  Petition  or  Alternative  Writ.  —  The  petition  must  show 
that  the  highway  in  question  has  been  duly  laid  out;3  the  road 
should  be  properly  described  ;4  and  the  interest  which  the  relator 
has  in  its  opening  should  be  made  to  appear.5 

Averments  of  Return.  —  A  return  alleging  that  the  respondent  was 
not  a  highway  officer  at  the  time  when  the  writ  was  served  upon 
him  is  good.6  And,  likewise,  a  return  which  denies  the  exist- 
ence of  the  highway  sought  to  be  opened  is  sufficient,  as  against 
a  demurrer;7  but  the  respondent  cannot  set  up  his  own  neglect 
of  duty  as  a  reason  why  the  writ  should  be  refused.8 

town,  48  N.  J.  L.  588;  State  v.  Blau-  In  Nebraska ,  under  Comp.  Stat.,  c. 

velt,  34  N.  J.  L.  261.  78,  §  4,  any  elector  residing  within  ten 

New  York.  —  Matter  of  Woolsey,  95  miles  of  the  proposed  road  may  act  as 

N.  Y.  135;  Mayer  v.  New  York,  101  N.  relator.      Throckmorton   v.   State,   20 

Y.   284,  affirming  28  Hun  (N.  Y.)  587;  Neb.  647. 

People  v.  Mills,  109  N.  Y.  69.  8.  People  v.  Davis,  93  111.  133. 

North  Carolina.  — State  v.  Davis,  68  Payment  of  Damages  Assessed. — A  peti- 

N.  Car.  297.  tion  for  a  mandamus  to  compel  high- 

Ohio.  —  McClelland  v.  Miller,  28  Ohio  way  commissioners  to  open  a  highway, 

St.  488.  which  has  been  laid  out  by  their  pred- 

Oregon. — States.  Myers,  20  Oregon  ecessors  in   office,   must   show  either 

442;  Bewleyp.  Graves,  17  Oregon  274;  that  the  damages  assessed  have  been 

Cameron  v.  Wasco  County,  27  Oregon  paid  or  released,  or  that  (he  commis- 

318;  Grady  v.  Dundon,  30  Oregon  333.  sionershave  control  of  sufficient  funds 

Pennsylvania.  —  Wagner  v.  Salzburg  to  pay  them.     Hall  v.  People,  57  111. 

Tp.,  132  Pa.  St.,  636,  25  W.  N.  C.  (Pa.)  307. 

476.  4.  People  v.  Davis,  93  III.  133,  where- 

Souih  Carolina.  —  State  v.  Kendall,  in  it  was  held  that  a  description  of  the 

54  S.  Car.  192.  proposed   highway  as  one    "  on    the 

South  Dakota.  —  Yankton  County  v.  centre  section  line"  of  a  designated 

Klemisch,  11  S.  Dak.  170.  township  was  insufficient  since  it  was 

Texas.  —  Vogt  v.  Bexar  County,  16  not  apparent  therefrom   whether  the 

Tex.  Civ.  App.  567.  way  ran  from   east  to  west,  or  from 

1.  Void  Order  —  Illinois.  —  Whittaker  north  to  south. 

v.  Gutheridge,  52  111.  App.  460.  5.  Halle.  People,  57  III.  307,  wherein 

Indiana.  —  Hudson   v.    Voreis,    134  it  was  held  that,  strictly  speaking,  the 

Ind.  642.  fact  that  the  relator  is  a  citizen  of  the 

Kansas.  —  Wabaunsee     County     v.  town  should  appear  by  express  aver- 

Muhlenbacker,  18  Kan.  129.  ment;    but   that  the  want  of  such  an 

Massachusetts.  —  Holcomb  v.  Moore,  averment  is  not  fatal  to  the  petition 

4  Allen  (Mass.)  529.  where  the  fact  of  citizenship  appears 

Tennessee.  —  Ingram  v.  Warren,  from  the  whole  record,  and  is  not  de- 
Kings  Tenn.  Dig.  1786.  nied  in  the  return  to  the  alternative 

Texas.  —  Evans     v.    Santana     Live  writ. 

Stock,  etc.,  Co.,  81  Tex.  622.  6.  State  v.  Holliday,  8  N.  J.  L.  265. 

2.  In  Illinois  it  has  been  held  that  7.  Com.  v.  Dickinson,  83  Pa.  St.  458. 
any  citizen  of  the  town  in  which  the  8.  Where  the  alternative  writ  corn- 
proposed  highway  is  located  may  act  minds  the  highway  commissioners  to 
as  relator.     Hall  v.  People,  57  111.  307.  open  a  road  which  their  predecessors 
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2.  Action  for  Damages  Caused  by  Opening  of  Highway.  —  In  an 

action  of  trespass  against  a  highway  officer  the  defendant  may 
justify  the  alleged  trespass  on  the  ground  that  it  was  committed 
in  the  lawful  performance  of  his  official  duties  in  opening  a  high- 
way, but  where  he  relies  upon  this  defense  his  pleadings  must 
show  that  all  statutory  requirements  in  regard  to  the  establish- 
ment of  the  road  in  question  have  been  complied  with.1 

3.  Injunction  to  Restrain  Opening  of  Highway  —  Venue.  —  An 
action  against  highway  officers  to  enjoin  them  from  opening  a 
road,  and  to  have  the  establishment  of  the  road  declared  void, 
has  been  held  to  be  a  personal  action  within  the  statute  requiring 
such  actions  to  be  brought  in  a  county  wherein  some  of  the 
defendants  actually  reside.* 

Parties.  —  In  a  bill  to  enjoin  the  opening  of  a  highway  all  per- 
sons who  have  entered  upon  the  plaintiff's  land  for  the  purpose 
of  such  opening  may  be  joined  as  defendants.3 

Averments  of  BUI.  —  Since  an  order  establishing  a  highway  cannot 
be  collaterally  attacked  by  injunction  proceedings  to  restrain  the 
opening  of  the  road  where  the  tribunal  making  the  order  had 
jurisdiction  of  the  parties  and  the  subject-matter,  it  follows  that 
a  bill  to  enjoin  the  opening  of  a  highway,  in  addition  to  the 
general  averments  necessary  to  show  the  plaintiff's  right  to  relief 
in  equity,  must  also  aver  facts  showing  that  the  order  of  estab- 
lishment is  void  for  want  of  jurisdiction,  or  that  no  order  of 
establishment  has  ever  been  made.4 

in  office  have  laid  out,  a  return  alleg-  in   Question.     Miller  v.   Aracoma,  30 

ing  that  the  owners  of  the  land  over  W.  Va.  606. 

which  the    proposed   highway   passes  Appeal.  —  In  Iowa  it  has  been  held 

have  not  been  notified  to  remove  their  that  a  party  who  seeks  to  enjoin  the 

fences  is  bad.     Hall  v.  People,  57  111.  opening  of  a  highway,  on  the  ground 

307.  that  it  has  never  been  established  in 

1.  Sherman   v.   Buick,    32  Cal.  241;  accordance  with  law,  is  not  estopped 

Ruston    v.   Grim  wood,   30    Ind.     364;  from  appealing  from  a  decree  declar- 

Suits  v.  Murdock,  63  Ind   73;  Fulton  v.  ing  that  the  road  has  been  properly 

Monahan,  4  Ohio  426.     And  see  infra,  established  and  that  the  plaintiff  is  en- 

VIII.  5.  Action  for  Damages  Caused  by  titled  to  damages,  by  reason  of  the  fact 

Unlawful  Removal,  that  he  has  previously  filed  a  condi- 

8.  Everett  v.  Pottawattamie  County,  tional  claim  for  damages,  which  claim 

93  Iowa  721.  however  was  withdrawn  before  the  de- 

8.  Where  a  Road  Overseer  and  the  8u-  cree  was  rendered.     Smith  v.  Gorrell. 

pervisors  of  the  County  have  jointly  tres-  8t  Iowa  218. 

passed  upon  the  defendant's  land  for  4.  Rassier  v.  Grimmer,  130  Ind.  219; 

the  purpose  of  opening  a  highway  they  Uren  v.  Walsh,  57  Wis.  98.     And  see 

may  all  be  joined  as   defendants  in  a  infra,   VIII.    7.    Injunction  to  Prevent 

bill  to  enjoin  such  opening.     Myers  v.  Removal. 

Daubenbiss,  84  Cal.  1.  If 0  Adequate  Bemedy  at  Law.  —  A  com- 
petitioner for  Establishment  of  Road,  plaint  which  merely  alleges  that  the 
—  A  private  party  who  owns  land  ad-  defendant  has  broken  and  entered  the 
jacent  to  a  proposed  highway  in  an  close  of  the  plaintiff,  and  torn  down 
incorporated  town  and  who  has  p^ti-  and  destroyed  the  plaintiff's  fences, 
turned  for  the  establishment  of  such  under  a  pretended  claim  of  a  right  of 
highway  may  properly  be  joined  as  a  way  over  the  plaintiff's  land  by  virtue 
party  defendant  to  a  bill  against  the  of  a  pretended  order  of  the  board  of 
town  to  enjoin  the  opening  of  the  way  supervisors  opening  and  establishing 
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Defendant's  Pleadings.  —  Where  a  defendant  justifies  under  an  order 
establishing  the  highway  in  question  his  pleadings  must  aver 
facts  showing  that  the  tribunal  which  made  the  order  had  juris- 
diction of  the  parties  and  subject-matter,  and  that  the  order  was 

a  private  road  for  his  use,  is  insuffi-  though   no  notice   was   given   to   the 

cient  where  no  facts  are  alleged  show-  owner.     Ryder  v.  Horsting,   130  Ind. 

ing  that  the  plaintiff  has  not  an  ade-  104. 

quate  and  complete  remedy  at  law.  In  Conley  v.  Grove,  124  Ind.  208, 
Leach  v.  Day,  27  Cal.  644,  distinguish-  which  was  an  action  to  enjoin  a  high- 
ing  McCann  v.  Sierra  County,  7  Cal.  way  officer  from  opening  a  highway, 
121.  on  the  ground  that  no  notice  of  the  pro- 
Irreparable  Injury.  —  A  complaint  is  ceedings  to  establish  the  way  had  been 
sufficient  which  shows  a  prescriptive  served  on  the  plaintiff,  who  was  the 
title  in  the  plaintiff  to  a  certain  tract  owner  of  the  land  over  which  the  road 
of  land  by  adverse  possession  under  a  was  to  run,  it  was  held  that,  under  a 
judgment  of  partition,  and  alleges  that  statute  providing  that  "  whenever  any 
one  of  the  defendants,  who  is  the  road  public  highway  shall  have  been  laid 
overseer  of  the  district  in  which  such  out  through  any  inclosed  land,  the 
land  is  situated,  and  who  is  insolvent,  township  superintendent  shall  give  the 
broke  and  tore  down  the  plaintiff's  en-  occupant  of  such  land  (or  the  owner, 
closure  and  entered  upon  his  land  and  if  a  resident  of  the  road  district)  sixty 
dug  up  and  removed  the  soil,  etc.,  with  days  notice  in  writing  to  remove  his 
the  avowed  intention  and  purpose  of  fence/'  etc.,  a  complaint  was  insuffi. 
laying  out,  opening,  and  constructing  cient  which  alleged  that  no  notice  had 
a  public  road  across  said  land,  having  been  served  on  the  owner  of  the  land, 
been  instigated  to  such  actions  and  but  which  failed  to  allege  that  the 
aided  and  abetted  therein  by  the  other  owner  was  a  resident  of  the  road  dis- 
defendants,  who  are  the  supervisors  of  trict. 

the  county,  and  that  the  acts  of  the  de-  Failure  to  Assess  Damages. — A  petition 
fendants  are  trespasses  which  if  con-  for  an  injunction  to  restrain  road  over- 
tinued  will  do  great  and  irreparable  seers  from  opening  a  highway  duly  es- 
injury  to  the  plaintiff.  Myers  v.  Dau-  tablished  by  the  commissioners'  court, 
benbiss,  84  Cal.  1.  which  merely  alleges  that  a  commis- 
Abandonmeat  of  Highway  by  Public. —  sion  of  review  was  appointed  by  the 
Although  the  complaint  avers  facts  court  to  review  the  road  and  assess  the 
which  show  sufficient  grounds  for  re-  damages;  that  they  did  review  and 
lief  in  equity  in  order  to  avoid  a  multi-  locate  the  road  through  the  enclosed 
pliciiyot  actions  at  law,  still,  it  will  be  land  of  the  plaintiff,  but  assessed  no 
held  insufficient  to  warrant  the  grant-  damages;  that  at  the  time  the  review 
ing  of  an  injunction  where  it  fails  to  was  made  the  plaintiffs  were  prevented 
show  an  abandonment  by  the  public  of  from  appearing  before  the  reviewers  on 
its  rights  to  a  highway  over  the  tract  account  of  sickness;  and  that  the  es- 
of  land  in  question.  Taylor  v.  Pearce,  tablishment  of  the  proposed  road  will 
X7Q  III.  145.  greatly  injure  the  plaintiff,  in  the  sum 
Notice  of  Establishment  of  Highway,  of  one  thousand  dollars,  is  insufficient 
—  Where  an  owner  of  land  seeks  to  en-  to  warrant  the  granting  of  an  injunc- 
joln  the  opening  of  a  highway  through  tion  Bourgeois  v.  Mills,  60  Tex.  76. 
such  land  on  the  ground  that  the  order  Defective  Description  of  Bead  in  Order 
establishing  the  road  is  void  for  want  of  Establishment.  —  A  complaint  to  en- 
of  jurisdiction,  in  that  notice  of  the  join  the  opening  of  a  highway  on  the 
proceedings  was  not  given  as  required  ground  that  the  order  of  establishment 
by  statute,  his  complaint  must  aver  that  was  void  for  want  of  jurisdiction  is 
neither  the  owner  of  the  land,  nor  his  insufficient  where  it  alleges  that  the 
agent,  nor  the  occupant  of  the  land  had  description  of  the  highway  in  the  ap- 
isuch  notice.  A  complaint  which  merely  plication  therefor  and  the  report  of  the 
alleges  that  the  owner  of  the  land  did  jury  of  view  was  insufficient,  but  does 
not  have  notice  is  demurrable,  since  not  allege  that  the  final  order  cf  the 
the  court  establishing  the  road  would  commissioners'  court,  approving  the 
acquire  jurisdiction  if  notice  was  given  report  of  the  jury  of  view  and  classify- 
to    the    occupant   of    the    land    even  ing  the  road,  did  not  fix  its  width  and 

906  Volume  XX. 


Actions  By  and       STREETS  AND  HIGHWA  VS.       Against  Offioers, 

such  as  might  lawfully  be  made  under  the  circumstances  of  the 
case. * 

IT.  Actiohs  By  ahd  Aoaihst  Highway  Officers  ih  Oshesal 
—  1.  How  Officers  Sue  and  Are  Sued.  —  As  a  general  rule  highway 
officers  should  sue  and  be  sued  in  their  official  and  not  in  their 
individual  capacity.9 

2.  Verdict  in  Action  Against  Several  Officers.  —  Where  the  com- 
plaint is  based  on  the  wrongful  acts  of  a  number  of  highway 
officers  in  their  official  capacity  a  recovery  cannot  be  had  against 
one  of  them  alone  for  an  act  done  in  his  personal  capacity, 
especially  where  it  appears  that  such  act  was  performed  without 
the  authority  or  assent  of  his  codefendants.3 

3.  Costs.  —  As  a  general  rule  costs  are  not  awarded  against 
highway  officers  who  sue  as  such.4 

clearly  designate  its  boundaries.  Sneed  111.  App.  624;  Boots  v.  Washburn,  79 

v.  Falls  County,  (Tex.  Civ.  App.  1897)  N.   Y.   207.     See  also  article  Public 

42  S.  W.  Rep.  121.  Officers,  vol.  17,  p.  139. 

1.  Chicago,  etc.,  R.  Co.   v.  Sutton,  Where  an  action   which  should   be 

130  Ind.  405;  Hawkins  v.  Stanford,  138  brought  by  a  town  in  its  own  name  is 

Ind.  267.  brought  in  the  names  of  certain  indi- 

An  answer  is  insufficient  which  does  viduals  styling  themselves  com  mission- 
not  show  by  its  averments  that  the  ers  of  highways  of  the  town  in  ques- 
land  alleged  to  constitute  a  highway  tion,  the  superfluous  words  may  be 
has  ever  been  set  apart  as  such  by  user,  stricken  out  as  surplusage.  Yocum  v, 
grant,  dedication,  or  appropriation,  or  Waynesville,  39  111.  220. 
that  a  highway  has  ever  been  estab-  A  Petition  for  a  Mandamus  to  compel 
lished  in  any  manner  known  to  the  highway  commissioners  to  open  a  road 
law.     Elkhart  v.  Simonton,  69  Ind.  196.  is  properly  brought  against  "  the  com- 

Bsteblisnment  Ponding  Suit  for  Injnno-  missioners  of  highways  of  the  town/' 

tion.  —  Where  an  ineffectual  effort  has  etc.,  giving  the  name  of  the  town;  but 

been  made  to  establish  a  highway,  and  if  the  names  of  the  individual  commis- 

a  suit  has  been  brought  to  enjoin  the  sioners  are  given  they  may  be  regarded 

opening  of  such  highway,  the  county  as  surplusage.     Sheaff   v.  People,  87 

may  institute  other  proceedings,  pen  J-  III.  189. 

ing  such  suit,  to  establish  the  highway  Suit  by  Oifioer  in  His  Own  Hamo.  —  In 

in  a  legal   manner,    and   if  such   es-  New   York  it  has  been  held  that  com- 

tablishment  is  perfected  before  judg-  missioners  of  highways  may  sue  in 

ment  has  been  rendered  in  the  injunc-  their  own  names  with  the  addition  of 

tion  suit,  the  order  of  the  court  estab  their  official  titles,  but  that  the  com- 

lishing  the  way  may  be  set  up  as  a  plaint  in   such  a  case  must  show  by 

defense  to  such   suit;  and,   therefore,  proper  averments    that  the    claim   is 

an  answer  alleging  facts  which  show  made  by  the  officer,  and  not  by  the  in- 

that    the   necessary   steps   have   been  dividual.     Gould  v.  Glass,  19  Barb.  (N. 

taken,  pending  the  litigation,  to  con-  Y.)  179. 

fer  on  the  county  the  right  to  open  8.  Illinois  Agricultural  Co.  v.  Cran- 
the  highway  in  question,  is  not  demur-  ston,  2T  111.  App.  174. 
rable.  If  on  the  trial  the  averments  of  4.  Bettis  v.  Nicholson,  1  Stew.  (Ala.) 
such  answer  are  sustained  by  the  proof  349;  Sebrell  v.  Fall  Creek  Tp.,  27  Ind. 
the  court  should  dissolve  the  injunc-  86;  Bittle  v.  Hay,  5  Ohio  269;  Carter 
tion,  but  the  plaintiff  in  the  injunction  v.  Hawley,  Wright  (Ohio)  74. 
suit  should  be  awarded  all  costs  in-  Where  an  alternative  writ  of  man- 
curred  before  the  land  was  legally  damus  ordering  highway  commission- 
condemned  to  public  use.  Evans  v.  ers  to  open  a  road  is  made  peremptory, 
Santana  Live  Stock,  etc.,  Co.,  81  Tex.  costs  should  not  be  awarded  against 
622.  the  commissioners  personally,  but  the 

8.  Highway    Com'rs    v.    Highway  judgment  should  be  against  the  town. 

Comr's,  60  111.  58;  Lange  v.  Soffell,  33  Highway  Com'rs  v.  People,  38  III.  347. 
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V.  Actions  fob  Inj¥Bieb  to  Highways  or  Wbongftji,  Appro 
pbiation  Thereof  —  1.  Actions  for  Injuries  to  Highways  —  in 

General.  —  Injuries  to  streets  and  highways  may  be  restrained  by 
injunction.1 

Parties.  —  Actions  of  this  nature  are  generally  brought  by  the 
highway  or  town  officers.* 

Pleadings.  —  The  complaint  in  an  action  for  injuries  to  a  highway 
should  show  in  what  the  injuries  consist  and  how  the  plaintiff  is 
affected  thereby.8 

Instructions.  —  In  an  action  for  injuries  to  a  highway  the  court 
should  not  give  an  instruction  which  assumes  that  the  road  can- 
not be  restored  to  its  former  condition,  where  all  the  evidence 
given  on  the  trial  points  to  the  contrary.4 

2.  Actions  for  Wrongful  Appropriation  of  Highways.  —  It  is 
generally  agreed  that  a  municipal  corporation  may  maintain 
ejectment  to  recover  possession  of  its  streets  and  highways  where 
they  have  been  wrongfully  appropriated  by  private  individuals,5 

Exception  to  Rule.  —  Where  com  mis-  A  Private  Individual  cannot  maintain 

sioners  of  highways  make  themselves  trespass  on  the  case  against  a  railroad 

parties  by  name  to  a  proceeding  to  re-  company  for  injury  to  a  public  road 

verse  a  decision   made  by  the  super,  which    runs   across  land  owned  by  a 

visors,  the y  are  liable  for  costs.     High-  third  party.     Norfolk,  etc.,  R     Co.  v. 

way  Com'rs  v.  Carthage,  27  111.  140;  Rasnake,  90  Va.  170. 

People  v.  Madison  County,  125  111.  334.  8.  In    McNary   v.    Chamberlain,  34 

Where  Parties  Are  Substituted.— Where  Conn.  384,  a  declaration  was  held  to  be 
proceedings  by  mandamus  are  insti-  sufficient  which  alleged  that  (he  plain- 
tuted  against  an  overseer  of  highways,  tiff  had  agreed  with  a  certain  town  to 
and  pending  the  proceeding  his  term  keep  a  portion  of  a  public  highway  in 
of  office  expires,  and  an  alternative  good  and  sufficient  repair;  that  in  pur- 
writ  is  sued  out  against  his  successor,  suance  of  said  agreement  he  pat  the 
and  judgment  is  entered  against  the  said  highway  in  good  and  sufficient  re- 
latter,  it  is  erroneous  to  add  the  costs  pair;  that  the  defendant,  intending  to 
in  the  proceeding  against  the  first  over-  injure  the  plaintiff,  entered  upon  said 
seer  to  those  in  the  second  suit  upon  highway  and  deposited  thereon  divers 
the  ground  that  the  proceeding  is  in  loads  of  stone,  earth,  and  rubbish,  and 
reality  against  the  township,  that  these  also  placed  loads  of  stone  and  dire 
persons  as  overseers  of  highways  rep-  in  a  drain  on  the  side  of  said  road, 
resent  the  township,  and  that  there  by  means  of  which  the  drain  became 
has  been  but  one  continuous  proceed-  choked  and  filled  up  and  the  water  was 
ing.     Ferguson  v.  State,  31  N.  J.  L.  289.  turned   upon   the  road,  washing  off  a 

1.  Trenton  v%  McQuade,  52  N.J.  Eq,  large  quantity  of  dirt  and  earth  which 
669;  Finegan  v.  Eckerson,  (Supm.  Ct.  the  plaintiff  had  placed  upon  said  road 
Spec.  T.)  26  Misc.  (N.  Y.)  574.  for  ihe  purpose  of  repairing  the  same, 

In   Ohio  it  was   early   held  that  an  whereby  the    plaintiff  had  been,  and 

abutting  owner  may  maintain  trespass  hereafter   will    be,    subjected  to  great 

for  a  direct  injury  to  a  highway  pro-  trouble  and  expense  in  repairing  the 

vided  his  land  extends  to  the  centre  road  and  keeping  the  same  in  repair, 

thereof,  but  that  where  it  only  extends  4,  Louisville,  etc.,  R.  Co.  v.  Whitley 

to  the  line  of  the  highway  his  remedy  County  Ct.,  (Ky.   1899)  49  S.  W.  Rep. 

is   by  a  special   action    on    the   case.  332. 

Bingham  v.  Doane,  9  Ohio  165.  5.  San  Francisco  v.  Sullivan,  50  Cal. 

2.  Denver  Tp.  v.  White  River  Log,  603;  Eureka  v.  Gates,  120  Cal.  54;  San 
etc.,  Co.,  51  Mich.  472;  Highway  Francisco  *'.  Grote,  120  Cal.  59;  Savan- 
Com'rs  v.  Stockman,  5  Mich.  528;  nah  v.  Steamboat  Co.,  R.  M.  Charlt. 
Bidelman  v.  State,  no N.  Y.  232;  Gallia  (Gi  )  342;  Chicago  v.  Wright,  69  111. 
County  v.  Holcomb,  7  Ohio(pt.  i.)  232.  31S;    Augusta  v.   Perkins,  3  B.   Mon. 
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and   in   some  cases  abutting  owners  may  resort  to  the  same 
remedy.1 

VL  Befaibs,  Improvements,  ato  Chavges  op  Grade  —  1.  Berne- 
dies  for  Failure  to  Repair  —  a.  In  General  —  Different 
Remedies  Available  —  (i)  Criminal  Prosecution.  — *-  Municipal 
corporations,  and  in  some  jurisdictions  highway  officers  also, 
have  frequently  been  held  liable  to  criminal  prosecution  for 
failure  to  perform  their  duties  in  regard  to  the  repair  of  streets 
and  highways,2  and  the  same  remedy  is  available  against  a  private 

(Ky  )   443;    Fulton    v.    Mehrenfeld,    8  v.  Oxford  County,  65  Me.  210;  State  v. 

Ohio  St.  440.     But  see  West  Covington  Thorn  as  ton,  74  Me.  198. 

v.  Freking,  8  Bush  (Ky.)  121.  Massachusetts.  —  Cora.  v.    Newbury- 

1.  Taylor  v.  Armstrong,  24  Ark.  102;  port,  103  Mass.  129;  Hill  v.  Boston,  122 
Coburn  v.  Ames,  52  Cal.  385;  Weyl  v.  Mass.  344,  23  Am.  Rep.  332;  Com.  v. 
Sonoma  Valley  R.  Co.,  69  Cal.  202;  Taunton,  16  Gray  (Mass.)  228;  Com. 
Cox  v.  Louisville,  etc.,  R.  Co.,  48  Ind.  v.  Petersham,  4  Pick.  (Mass.)  119; 
178;  Louisville,  etc.,  R.  Co.  v.  Lieb-  Com.  v.  North  Brookfield,  8  Pick, 
fried,  92  Ky.  407;  Dunham  v.  Williams,  (Mass.)  463. 

36  Birb.  (N.  Y.)  136.  Michigan.  —  McKeller     v.     Monitor 

A  Private  Individual  Cannot  Maintain  Tp.,  78  Mich.  485. 
Ejectment  Against  a  Municipal  Corporation  New    Hampshire.  —  State    v.     Ray- 
to  recover  land  used  as  a  public  street,  mond,  27  N.   H.  388;  State  v.  Canter- 
Montgomery  v.  Santa  Ana  Westmin-  bury,  28  N.  H.  195. 
ster  R.  Co.,  104  Cal.  186;  Pueblo,  etc.,  New  Jersey.  —  Lodi  Tp.  v.  State,  53 
R.  Co.  v.  Prowers  County,  5  Colo.  App.  N.  J.  L.  259. 

129;  Lansburgh  v.  District  of  Colum-  North  Carolina.  —  State  v.  Yarrell,  12 

bia.  8  App.  Cas.  (D.  C.)  10;  Lynch  v.  Ired.  L.  (N.  Car.)  130;  State  v.  Dickson, 

Rutland,  66  Vt.  570.     But  10  the  con-  124  N.  Car.  871. 

trary  see  Hall  v.  St.   Paul,  56  Minn.  Pennsylvania.  —  Com.    v.    Lansford, 

428;  Warwick  v.  Mayo,  15  Gratt.  (Va.)  14  Pa.  Co.  Ct.  376. 

528.  Tennessee.  — Chattanooga  v.  State,  5 

Pleading  in  Ejectment  by  Private  Party.  Sneed  (Tenn.)  578;  State  v.  Murfrees- 

—  In  an  action   by  a   private  citizen,  boro,  n  Humph.  (Tenn.)  217. 

against  a  municipal  corporation,  to  re-  Vermont.  —  State  v.  Fletcher,  13  Vt. 

cover  land  used  as   a  public  highway,  124. 

an  answer  by  the  defendant  city  alleg-  Wisconsin.  —  Byron  v.  State,  35  Wis. 

ing  that  the  land  in  question  "  is  now,  313. 

and  for  more  than  twenty  years  last  England.  —  Rex    v.     Stoughton,     2 

past  has  been,  a  part  and  portion  of  a  Saund.  158;  Rex  v.  Nottingham,  2  Lev. 

public  street  of  said  city,  and  during  112;  Rex  v.  Kent  County,  13  East  220; 

all  of  said  time  this  defendant  has  been  Rex  v.  Stratford-upon-Avon,  14  East 

in  possession  of  the  same  and  has  im-  349.    See  also  Reg.  v.  Poole,  19  Q.  B. 

proved  and  used  the  same  as  a  public  D.  602;    Rex  v.  Oxford,  etc.,  Road,  6 

street,"  is  supported  by  proof  that  the  Jur.    216,    note;    Sydney  v.   Bourke, 

city  has  used  and  kept  in  repair  and  (1895)  A.  C.  433,  11  Reports  482. 

worked  the  land  in   question   for  six  Contra.  —  For  cases  in  which  it  was 

years  continuously,  as  a  public  high-  held   that  highway  officers  were    not 

way,  as  required  by  sections  47  and  48,  subject  to  indictment   see   Zorger  v. 

c.  13,  Gen.  Stat.  1878,  relating  to  dedi-  People,  25  111.  193;    State  v.  Britt,  118 

cation  by  user.     Hall  v.  St.   Paul,  56  N.  Car.  1255;  Com.  v.  Thompson,  126 

Minn.  428.  Pa.   St.  614;    State  v.  Jones,   18  Tex. 

2.  Kentucky.  —  Com.  v.  Hopkinsville,  874. 

7  B.  Mon.  (Ky.)  38.  In  Georgia,  although  commissioners 
Maine.  —  State  v.  Kittery,  5  Me.  254;  of  roads  are  liable  for  failure  to  repair 
State  v.  Fryeburg,  15  Me. 405;  State  v.  the  highways,  the  proceeding  to  en- 
Strong,  25  Me.  297;  State  v.  Milo,  32  force  this  liability  is  one  against  a 
Me.  55;  State  v.  Gorham,  37  Me.  451;  public  agent  for  neglect  of  duty,  and 
Bragg  v.  Bingor,  51  Me.  532;  State  v.  not  technically  a  criminal  prosecution. 
Madison,  59  Me.  538,  63  Me.  546;  State  A  presentment  for  the  offense  need  not 
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person  or  corporation  charged  with  the  duty  of  repair.1 

(2)  Mandatory  Injunction  to  Compel  Restoration  of  Highway. 
—  In  some  jurisdictions  railroad  companies  which  have  rendered 
highways  impassable  in  the  construction  of  their  tracks  may  be 
compelled  by  mandatory  injunction  to  restore  the  same  to  their 
former  state  of  usefulness.*  The  bill  in  such  a  case  should  aver 
facts  showing  that  the  defendant  company  has  unlawfully  impaired 
the  usefulness  of  the  highway,  and  has  neglected  to  repair  the 
injury.8 

(3)  Mandamus.  —  Where  the  duty  of  keeping  streets  and  high- 
ways in  repair  is  imposed  by  statute  on  highway  or  municipal 
officers,  and  is  ministerial  in  its  nature,  performance  may  be 
enforced  by  mandamus;4  and  in  the  same  manner  a  railroad 
company  may  be  compelled  to  restore  a  highway  which  it  has 
torn  up  in  constructing  its  tracks.5 

Petition  and  Return  —  Hew  Writ  Is  Addressed.  —  The  petition  for  the 
writ  should  show  that  the  highway,  of  which  complaint  is  made 
is  out  of  repair  by  reason  of  the  failure  of  the  highway  officers 
to  perform  their  duties.*    Where  the  possession  of  funds  with 

be  in  the  form  of  an  indictment,  and  also  Jamestown  v.  Chicago,  etc.,   R. 

the  officer  is  not  entitled,  as  of  right,  Co.,  69  Wis.  648.     And  see  infra,  VIII. 

to  a  jury  trial.     Blankenship  w.  State,  Obstruction  of  Streets  and  Highways. 

40  Ga.  680.  4.  People  v.  Bloomington,63  111.  207; 

1.  Perlpy  v.  Chandler,  6  Mass.  454;  Ottawa  v.  People,  48  111.  233;  Highway 
People  v.  New  Vork  Cent.,  etc.,  R.  Com'rs  v.  Highway  Com'rs,  74  111. 
Co.,  74  N.  Y.  302.  And  see  Patillo  v.  App.  185;  Klein  v.  People,  31  111.  App. 
Cutliff,  56  G a. -689.  302;  State  v.  Kamman,  151  Ind.  407; 

Civil  Action  for  Damages.  —  In  regard  Catlettsburg,  v.  Kinner,  13  Bash  (Ky.) 

to  civil  actions  for  damages  resulting  334;  Hammar  v.   Covington,   3   Met. 

from  defective  highways  see  infra,  X.  (Ky.)498;  Bigelow  v.  Brooks,  119 Mich. 

Actions  for  Injuries  to  Per  son  or  Property,  208;  Monroe  County  v.  State,  63  Miss. 

2.  McHale  v.  East  on,  etc.,  Transit  735.  But  -see  People  v.  Highway 
Co.,  169  Pa.  St.  416;  Oshkosh  v.  Mil-  Com'rs,  118  111.  239;  Sweet  v.  Conley, 
waukee,  etc.,  R.  Co.,  74  Wis.  524;  20  R.  I.  381;  Rex  v.  Oxford,  etc.,  Road, 
Jamestown  v.  Chicago,  etc.,  R.  Co.,  6  Jur.  216,  note. 

69  Wis.  648.  5.  Clawson  v.  Chicago,  etc.,  R.  Co., 
8.  Where  a  city  ordinance  provides  95  Ind.  152;  Cummins  v.  Evansville, 
that  whenever  it  may  be  necessary  to  etc.,  R.  Co.,  115  Ind.  417;  State  v. 
change  the  contour  and  cross-sections  Gorham,  37  Me.  45c 
of  the  streets,  in  order  to  accommodate  6.  In  a  proceeding  for  a  mandamus 
the  tracks  of  a  railroad  company  to  to  compel  a  highway  officer  to  repair  a 
existing  gradients  and  regulations,  all  highway,  averments  in  the  petition  and 
expense  thus  entailed  shall  be  borne  in  the  alternative  writ  that  the  part 
by  the  company,  and  the  work  shall  of  the  road  complained  of  "is  in  an 
be  done  under  the  supervision  of  the  almost  impassable  condition,  by  reason 
department  of  highways,  a  bill  by  a  of  its  being  washed  into  gullies,  and  a 
private  citizen  to  compel  a  railroad  deposit  of  driftwood,  stone,  and  other 
company  to  remove  it?  tracks  and  re-  debris  thereon,  by  heavy  rains,  and 
store  the  street  to  the  same  condition  has  so  remained  for  more  than  twelve 
it  was  in  before  the  railroad  was  con-  months  last  past."  are  sufficient  to 
structed  must  allege  that  the  work  of  show  that  the  highway  was  in  the  con- 
construction  was  done  without  the  con-  dition  alleged  when  the  action  was 
sent  of  the  city,  or  that  it  was  not  done  commenced,  and  had  been  in  that  con- 
under  the  supervision  of  the  depart-  dition  for  more  than  twelve  months 
ment  of  highways.  McHale  v.  Easton,  before,  and  to  show  that  the  defendant 
etc.,  Transit  Co.,  169  Pa.  St.  416.     See  has  failed  to  use  due  diligence  in  keep- 
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which  to  repair  is  made  a  condition  precedent  to  the  liability  of 
the  officers,  the  petition  must  show  that  they  have  such  funds.  * 
The  writ  should  be  addressed  to  the  persons  upon  whom  the 
duty  of  repair  is  imposed,  in  their  official  capacity.* 

b.  Criminal  Prosecution  —  (i)  In  General '—  By  whom  infor- 
mation Should  Be  Filed.  —  An  information  against  a  town  for  neglect 
of  its  duties  in  regard  to  highways  may  be  filed  by  the  attorney- 
general,  or  by  any  other  officer  empowered  by  statute  to  file 
informations  for  offenses  of  this  nature.3 

Joint  Indictment  Against  Two  Towns.  —  In  Maine  it  has  been  held 
that  where  the  road  complained  of  is  on  the  dividing  line  between 
two  towns,  and  no  crosswise  division  has  been  made  in  accord- 
ance with  statute,  the  towns  cannot  be  jointly  indicted  for  failure 
to  repair.4 

(2)  Averments  of  Indictment  or  Information  —(a)  In  General. — 
An  indictment  for  a  defective  highway  should  be  definite  and 
certain  in  its  averments,5  and  when  framed  under  a  statute  it 

ing  the  highways  of  his  district  in  good  Rex  v.  Flyingdalcs,  7  B.  &  C.  438,  14 

repair.   State  v.  Kamman,  151  lad.  407.  E.  C.  L.  76. 

And  see  Ham  mar  v.  Covington,  3  Met.  4.  State  v.  Thomaston,  74  Me.  198. 

( K  y .)  498 .  5.  Alternative  Form  of  Averment.  —  An 

1.  In  Shawnee  County  v.  State,  42  indictment  alleging  that  there  is  a 
Kan.  327,  which  was  a  proceeding  for  highway  extending  into  three  towns, 
a  mandamus  to  compel  the  board  of  and  that  the  said  road,  or  that  part  of 
county  commissioners  to  appoint  com-  it  in  the  town  of  M.,  is  out  of  repair,  is 
missioners  for  the  improvement  of  a  bad.  The  alternative  form  of  allega- 
county  road,  under  chapter  214  of  the  tion  is  insufficient.  State  v.  Milo,  32 
Session  Laws  of  1887,  a  return  to  the  Me.  55. 

alternative  writ  was  held  to  be  suffi-  General  Charge  of  Failure  to  Repair. — 

cient  which  alleged  that  there  was  not  An  indictment  charging  that  the  de- 

a  sufficient  amount  of  money  in  the  fendant  failed  to  keep  the  roads  in  his 

general  fund  to  pay   the  current  ex-  district  in  good  repair,  but  not  describ- 

penses   of  the  county  and   make  the  ing  the  particular  roads  or  parts  thereof 

required  improvement  of  the  road  in  suffered   to  be  out  of  repair,   is  bad 

question;  and  that  the  levy  to  meet  the  for  uncertainty.     State  v.  McMurrin,  1 

current  expenses  of  the*  county  was  so  Ind.  44. 

large  that  if  they  made  a  levy  to  make  Indictment  for  Failure  to  Ereot  Gnide- 

the  improvements   petitioned    for,   in  boards.  —  An  indictment  of  a  road  su- 

addition  to  the  levy  to  meet  the  current  pervisor  for  not  putting  up  guideboards 

expenses,   it  would  exceed  the  limit  at  road  crossings  must  state  at  what 

allowed  by  law,  or  if  the  amount  of  crossings.      Lequat  v.   People,  11  111. 

the  levy  to  meet  the  current  expenses  330. 

was  reduced  in  order  to  allow  the  levy  Indictment  for  Failure  to  Measure  and 

for  improvements  there  would  not  be  Mile-Mark  Bead.  —  Fer  an  indictment 

funds  sufficient  to  pay  the  current  ex-  against  a  road  overseer  for  failure  to 

penses.  measure  and  mile-mark  his  section  of 

2.  Where  the  power  of  providing  for  the  road  which  was  held  to  be  suffi- 
the  repair  of  streets  is  given  to  the  city  ciently  certain  in  its  averments,  after 
council,  and  the  charter  provides  that  judgment,  see  Sennettc  State,  17  Tex. 
the  mayor  shall  have  a  vote  in  case  of  308. 

a  tie,  the  writ  is  properly  directed  to  Ownership  of  Land  over  Which  Hlgh- 

the  mayor  and  the  city  council  in  their  way  Fanes.  —  In  an  indictment  against 

official  capacity,  and  not  to  the  city  by  a  town  for  not  making  and  repairing  a 

name.     People  v.  Bloomington,  63  111.  highway  it  is  not  necessary  to  name 

207.  the  owners  of  land  over  which  the  high- 

8.  State  v.  Concord,  20  N.  H.  295;  way  is  laid,  provided  the  course  of  the 
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must  charge  all  the  statutory  elements  of  the  offense.1 

Duplicity  is  as  fatal  as  in  indictments  for  other  offenses,  and 
should  be  avoided.* 

Concluding  Averment*.  —  Where  the  offense  is  purely  statutory  the 
indictment  must  conclude  against  the  form  of  the  statute.8 

(b)  Duty  to  Repair.  —  The  indictment  must  charge  that  it  was  the 
duty  of  the  defendant  to  repair  the  highway  complained  of,  and 
if  such  duty  is  imposed  by  a  private  statute  facts  must  be  set 
forth  showing  in  what  it  consists,  and  how  it  is  imposed;4  but 

highway  is  sufficiently  described.  Nor  roads  are  prescribed  in  the  same  sec- 
will  the  proceedings  be  vitiated  where  tion  of  the  statute,  and  are  subject  to 
a  part  of  the  owners  are  named,  and  the  same  punishment,  a  presentment 
the  others  omitted.  State  v.  Dover,  10  may  charge  in  a  single  count  that  the 
N.  H  394.  defendant  neglected  to  mile-mark  and 
Election  Between  Counts.  —  In  an  in-  put  up  pointers  at  the  forks  of  the  road 
dictment  for  failure  to  repair  a  high-  of  which  he  was  overseer.  State  v. 
way  the  offense  may  be  charged  in  Jopling.  10  Humph.  (Tenn.)  418,  distin- 
di  fife  rent  ways  in  several  counts,  and  if  guishing  Green  low  v.  State,  4  Humph, 
the  different  counts  are  inserted  in  (Tenn.)  25.  And  to  the  same  effect  see 
good  faith  the  court  will  not  compel  State  v.  Lindsey,  2  Shannon  Tenn.  Cas. 
the  prosecutor  to  elect.  State  v.  Can-  501. 
terbury,  28  N.  H.  195.  Where  by  statute  it  is  made  the  duty 

1.  Nowlin  v.  State,  49  Ala.  41.  And  of  the  supervisors  of  roads  both  to 
see  in  general  article  Indictments,  In-  open  and  repair  highways,  failure  both 
formations,  and  Complaints,  vol.  io,  to  open  and  repair  may  be  charged  in 
p.  481  ct  scq.  a  single  count  of  the  indictment.    Edge 

Language  of  Statute.  —  An  indictment  v.  Com.,  7  Pa.  St.  275. 

under  section   23  of  the   Road   Law,  3.  Com.  v.  Springfield,  7  Mass.  9. 

which  charges  that  the  defendant  was  At  Common  Law.  —  In  an  early  case 

overseer  of  a  certain  specified  precinct  in  Pennsylvania  it  was  held  that  an  in- 

of  a  certain  named  public  road  in  the  dictment  against  supervisors  of  roads 

county,  and  that  he  neglected  to  keep  for  not  keeping  them  in  repair  must 

the  road  of  which  he  was  overseer  in  conclude  "  to  the  common  nuisance  of 

good  repair,  and  suffered  it  to  remain  the  citizens  of  the  commonwealth  of 

out  of  repair  for  twenty  days  at  one  Pennsylvania."     Graffins  v.  Com.,   3 

time,    is    sufficient,    this    being    sub-  P.  &  W.  (Pa.)  502. 

stantially  the  language  used  in  the  act  Indictment     under    Two    Statutes. — 

referred  to.     The  Road  Cases,  30  Tex.  Where  the  duties  of  road  overseers  are 

503.  prescribed  by  a  certain  statute,  and  the 

In  North  Carolina  an  indictment  omission  to  perform  such  duties  is 
under  section  3803  of  the  Code,  requir-  made  indictable  by  another  statute,  an 
ing  town  commissioners  to  provide  for  indictment  for  neglect  of  duty  should 
keeping  the  streets  in  repair,  is  suffi-  conclude  against  the  form  of  the  "  stat- 
ement which  charges  the  defendant  com-  utes."  State  v.  Pool,  2  Dev.  L.  (N. 
missioners  with  failing,  refusing,  and  Car.)  202. 

neglecting  to   have    a    certain    street  4.  State  v.  Fishblate,  83  K.  Car.  654; 

worked  and   kept    in    proper    repair.  State  v.  Halifax,  4  Dev.  L.  (N.  Car.)  345; 

State  v.  Dickson,  124  N.  Car.  871.  State   v.   King,   3   Ired.   L.   (N.   Car.) 

2.  See  article  Indictments,  Informa-  411;  State  v.  Patton,  4  Ired.  L.  (N.  Car.) 
tions,  and  Complaints,  vol.  io,  p.  532.  16;  Rex  v.  Great  Broughton,  5  Burr. 

An  indictment  which  charges  in  one  2700. 

and  the  same  count  that  the  defendant  In  Reg.  v.  Colling,  2  Cox  C.  C.  184, 

permitted   the   road  complained  of  to  it  was  held  that  an  indictment  against 

be  out  of  repair,  and  that   said  road  a  township  for  nonrepair  of  °  highway 

was  not  carefully  measured  and  mile-  must  aver  that  the  road  in  question 

marked,  is  bad  for  duplicity.     Green-  was  one  which,  but  for  the  custom, 

low  v.  State,  4  Humph.  (Tenn.)  25.  would  have  been  repaired  by  the  parish. 

But  where  the  duties  of  an  overseer  In   Rex  c.  Liverpool,   3  East  86,  it 
of  roads  to  mile-mark  and   to  index  was  held  that  an  indictment  for  non- 
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it  seems  that  this  particularity  is  unnecessary  where  the  liability 
arises  by  reason  of  a  public  statute.1 

Section  to  Offioe.  —  In  some  cases  it  has  been  held  necessary  to 
set  forth  the  facts  in  regard  to  the  election  or  appointment  of 
the  defendant  as  a  highway  officer.* 

(o)  Vegleot  of  Duty  —  Heoeesity  for  Bepairs.  —  In  addition  to  alleging 
in  general  terms  a  breach  of  duty  by  the  defendant  it  is  generally 
necessary  to  set  forth  facts  showing  what  specific  duty  imposed 
upon  him  has  been  neglected.8    The  fact  that  the  particular 

repair  of  a  highway  within  certain  Urn-  69,  an  indictment  against  an  overseer 
its,  charging  the  defendant  with  a  pre-  of  roads  which  described  him  as  "  ap- 
se riptive  liability  to  repair  all  common  pointed  by  the  County  Court  of  Lin- 
highways  within  such  limits  "  except  coin  county,  aforesaid,  as  overseer  of 
such  *  *  *  as  *  *  *  ought  to  roads,"  was  held  to  be  bad  for  uncer- 
be  repaired  according  to  the  form  of  tainty.  The  defendant  should  have 
the  several  statutes  in  such  case  re-  been  described  as  the  overseer  of  the 
spectively  made,"  was  bad,  for  failure  particular  road  to  which  he  was  ap- 
to  show  that  the  highv/ay  was  not  within  pointed,  and  the  bounds  of  the  road  as 
any  of  the  exceptions.  described  in  the  order  of  the  County 
Where  the  Indictment  Is  Against  a  Court,  or  as  actually  superintended  by 
Turnpike  Company  for  neglecting  to  keep  him,  should  have  been  stated  in  the 
its  road  in  repair  it  must  show  how  the  indictment. 

company  is  bound  to  do  so.     State  v.        In  an  indictment  against  an  overseer 

New  Jersey  Turnpike  Co.,  16  N.  J.  L.  of  a   road  for  failure  to  perform  his 

222;    State  v.   McDowell,  84  N.  Car.  duties,  an  omission  to  state  the  pre- 

798.  cinct,   by   number  or    otherwise,    for 

1.  State  v.  McDowell,  84  N.  Car.  798;  which  he  was  appointed,  thus  leaving 
State  v.  Miller,  100  NT.  Car.  543.  it  uncertain  what  part  of  said  road  he 

Averments  Held  to  Be  Sufficient.  —  In  was  assigned  to  oversee,  is  fatal.    State 

Slate  v.  Brookneld,  2  Vt    548.   which  v.  Hail,  21  Tex.  587. 

was  an  indictment  for  not  making  and  Notice  of  Appointment.  —  Whereastat- 

opening  a  road  laid  out  by  a  committee  ute    requires   that   a    highway  officer 

appointed   by  the  court,  will  be  found  shall  be  served  with  notice  of  his  ap- 

averments  held  sufficient  to  show  that  pointment  before  he  can  be  held  liable 

the  road  in  question  was  regularly  laid  for  failure  to  perform  his  duties,  an 

out  by  the  committee,  and  that  the  duty  indictment  for  failure  to  repair  must 

of  making  the  same  was  imposed  upon  allege  that  the  defendant  was  served 

the  town.  with  such  notice.     State  v.  Everit,  2 

Where  an  indictment  against  a  town  Law  Repos.  (N.  Car.)  633. 

for  neglecting  to  keep  in  repair  a  high-  Averments   Held    Sufficient.  —  In    an 

way  on  the  town  line  alleges  in  sub-  indictment  against  road  supervisors  for 

stance  that  the  town  is  bound  by  law  neglecting  to  open   and   repair  roads 

to  repair  that  portion  of  the  highway  the   averment  that  "  they   were  duly 

described  therein,  whenever  the  same  elected  by  the  qualified   voters ''  of  a 

is  out  of  repair,  it  is  sufficient;  it  need  certain    township,    "  and    took    upon 

not  allege  that  the  supervisors  of  each  themselves  the  office  of  supervisors," 

adjoining  town,  upon  laying  out   the  is  a  sufficient  averment  of  their  elec- 

highway,  determined  or  assigned   to  tion,  at  least  after  verdict.     Edge  v. 

the    defendant    town    this    particular  Com.,  7  Pa.  St.  275. 

piece  of   road   to  be  kept  in  repair  by  3.  State  v.   Halifax,  4  Dev.   L.  (N. 

that  town.     Byron  v.  State,  35  Wis.  313.  Car.)  345. 

2.  In  State  v.  Hageman,  13  N.  J.  L.  Failure  to  Measure  Koad  and  Set  Up 
314,  it  was  held  that  an  indictment  Mile  Posts.  —  In  State  v.  Smith,  25  Tex. 
against  an  overseer  of  highways  for  Supp.  64,  where  the  indictment  charged 
failure  to  repair  ought  to  state  when  he  that  the  defendant,  the  overseer  of  a 
was  elected,  when  his  office  commenced  road,  was  appointed  in  February,  1854. 
or  terminated,  and  that  he  was  in  office  and  that  for  six  months  ending  with 
during  the  period  complained  of.  the  8th  day  of  the  succeeding  Notrem- 

In  States.  McElroy,  3  Heisk.  (Tenn.)    ber  he  failed  to  measure  the  load  and 
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highway  complained  of  is  out  of  repair  must,  of  course,  be 
charged,  and  the  defects  therein  should  be  described  with  reason- 
able certainty.1 

to  set  up  mile  posts  at  the  end  of  each  footmen  or  teams.    State  v.  Brown,  8 

mile,  etc.,  the  court  said:  "  An  over-  Blackf.  (Ind.)  69. 

seer  of  a  public  road  who  neglects  for  1.  An  Indictment  for  Failing  to  Make  a 

any  period  of  six  months,  during  the  Hew  Highway  which  does  not  allege 

continuance  of    his    trust,  to  set   up  that  it  needs  making,  01  that  the  old 

mile-posts  on  the  road  of  which  he  is  one  is   not    passable,   is    insufficient, 

overseer,  is  not  therefore  liable  to  be  in-  State  v.  Canterbury,  28  N.  H.  195. 

dieted.     If  he  sets  up  such  posts  within  Time  that  Soad  Has  Been  Out  of  Bepeir. 

six  months  afler  the  time  of  his  appoint-  —  In  an  early  case  in  Kentucky  it  was 

ment,  he  has  done  all  that  the  law  re-  held  that  a  presentment  against  a  road 

quires    him    to  do.      The    indictment  overseer  for  not  keeping  his  road  in 

before  us  is,  therefore,  bad;  because  it  repair  must   specify  the  time  that  it 

does  not  charge  that  the  overseer  of  was  not  in  repair,  and  that  a  charge  of 

the  road  neglected  to  set  up  mile-posts,  not  keeping  it  in  repair  "  within  three 

etc.,  within  six  months  from  the  time  months  then  last  past"  was  insuffi- 

of  his  appointment.    Six  months  pre vi-  cient.      Com.    v.    M'Dowell,    3    Bibb 

ous  to  the  8th  day  of  November  would  (Ky.)  24. 

include  the  time  between  the  8th  day  But  it  was  subsequently  held  that  an 

of  November  and  the  8th  day  of  the  averment  that  the  road  had  been  "  oui 

preceding  May.     The  overseer  was  ap-  of  repair  for  three  months  then  last 

pointed  in  February,  and  from  any-  past,"  was  sufficient.     Read  v.  Com., 

thing  that  appears  in  the  indictment,  3  Bibb  (Ky.)  484. 

we  cannot   conclude  that   he   did  not  An    indictment    under    the    second 

measure  the  road  and  set  up  the  posts,  clause  of  article  409  of  the  Penal  Code 

as  required  by  law,  between  the  time  of   Texas    need  not    allege    that    the 

of  his  appointment  in  February,  and  road  complained  of  remained  out  of  re- 

the   8th  day  of   May."     And   to    the  pair  and  uncleared  of  obstructions  for 

effect  see  Hardeman  v.  State,  25  Tex.  twenty  days  at  one  time;  but  such  an 

179;  The  Road  Cases,  30  Tex.  506.  averment  is  necessary  in  an  indictment 

General  Averment  Authorized  by  Stat-  under  the  third  clause  of  the  same 

ute. — In  A  la  dam  a  a.n  indictment  against  article.     Howell  v.  State,  29  Tex.  App. 

an  overseer  of  a  public  road  which  al-  592. 

leges  generally  that  he  has  failed  to  Negativing  Matters  of  Defense.  —  An 

discharge  his  duties  as  such  overseer,  indictment  against  a  road  overseer  for 

without  averring  any  particular  failure  failure  to  repair  need  not  allege  that 

or  neglect  of  duty,  is  sufficient  under  the  County  Court  has  not,  by  an  order 

the    statute,    although    it    would    be  entered  of  record,  authorized  the  road 

fatally  defective  at  common  law.     Mc-  to  be  maintained  at  a  less  width  than 

Cullough  v.  State,  63  Ala.  75;  Brown  thirty  feet.     Com.  v.  Howard,  1  Gratt. 

v.  Statft,  63  Ala.  97.  (Va.)  555. 

Following  Language  of  Statute.—  Averment  Held  Sufficient.  —  In  State 
Although  a  statute  provides  that  in  all  v.  Milo,  32  Me.  57,  which  was  an  in- 
cases where  the  supervisor  shall  wil-  dictment  against  a  town  fdr  not  main- 
fully  fail  or  neglect  to  keep  the  roads  taining  a  bridge  upon  one  of  its  high- 
in  his  district  in  "  as  good  repair  as  ways,  the  indictment  alleged  that  in 
the  available  labor  or  other  means  will  Milo  there  was  a  public  road  or  corn- 
enable  him,"  he  shall  be  liable,  an  in-  mon  highway  leading  across  Pleasant 
dictment  thereunder  need  not  expressly  river  at  Snow's  ferry;  that  since  a 
allege  that  the  defendant  did  not  keep  given  date  there  had  not  been  across 
the  road  in  as  good  repair  as  the  avail-  said  river  al  said  ferry  any  bridge 
able  labor  or  means  enabled  him  to  do.  upon  which  the  citizens  could  pass 
Such  an  averment,  however,  is  sub-  without  danger  to  their  lives,  limbs, 
staniially  contained  in  an  indictment  and  goods,  contrary  to  the  form  of  the 
which  alleges  that  the  road  complained  statute;  and  that  "  said  defendants, 
of  is  so  obstructed  by  trees,  wood,  and  the  highway  aforesaid  so  as  afore- 
timber,  lying  along  and  across  the  said  being  dangerous  to  pass  and 
same,  as  to  be  nearly  impassable  for  repass,  by   reason  of  there  being  no 

914  Volume  XX. 


Repairs,  STREETS  AND  HIGHWA  YS.  Implements,  etc. 

(d)  Description  of  Highway.  —  The  indictment  should  show  by  its 
averments  that  the  highway  complained  of  is  within  the  county 

or  district  sought  to  be  charged  with  its  repair.1  It  seems  that 
it  is  not  necessary  to  state  the  width  of  the  road,9  or  to  give  its 
termini,  provided  a  sufficient  local  description  of  the  place  out 

of  repair  is  given ;  *  nor  need  the  courses  and  distances  of  the 
survey  be  set  out.4 

bridge  across  the  river  aforesaid,  are  road  overseer  for  failure  to  keep  a  road 

obliged  by  law  to  build  and  construct  in  repair,  it   was  held  that  averments 

a  bridge,    when   and   so  often    as    it  that  the  defendant,  late  of  the  county 

should  or  shall   be  necessary  for  the  of  F.,  on  a  certain  day,  "  in  the  county 

safety  and  convenience  of  travelers."  and  state  aforesaid,  was  the  duly  ap- 

A  motion  in  arrest  of  judgment  having  pointed  overseer  of  a  public  road  then 

been   overruled,    the    defendants    ex-  and  theie  situate,  to  wit:  section  2.  road 

cepled,  and  on  appeal  the.  court  said:  precinct  No.  3,"  were  held  sufficient  to 

"  The   allegation   that    there   was  no  show  that  the  road  complained  of  was 

bridge  upon   which  the  citizens  could  in  F.  county. 

pass  without  danger  to  their  lives,  In  County.  —  An  indictmem  of  a  road 
limbs,  and  property,  quite  sufficiently  overseer  for  wilfully  failing  to  keep  a 
sets  forth  the  defect.  The  practica-  road  in  repair  need  not  contain  a  dis- 
bility  or  the  necessity  of  the  bridge  tinct  and  direct  averment  that  the  road 
need  not  be  proved  or  averred  in  this  is  in  the  county.  If  it  avers  the  hap- 
prosecution.  They  are  both  included  pening  of  the  several  derelictions  of 
In  the  adjudication  made  by  another  duly  with  which  the  defendant  is 
and  a  competent  tribunal.  The  lia-  charged  in  the  county,  it  is  sufficient, 
bilityof  the  town  to  build  the  bridge  is  Howell  v.  State,  29  Tex.  App.  592,  in- 
sufficiently averred.  It  is  a  part  of  the  ing  State  v.  Lee,  15  Tex.  252. 
highway.  The  second  use  of  the  word  In  Massachusetts,  since  the  county 
4  bridge  '  may  be  deemed  surplusage,  limits  and  the  boundaries  of  towns  are 
The  defendants,  if  they  were  bound,  prescribed  by  public  statutes  the  courts 
on  the  day  of  finding  the  indictment,  to  will  take  judicial  notice  of  the  fact  that 
repair,  must  also  have  been  under  a  a  certain  town  is  within  the  limits  of  a 
previous  obligation  to  do  it.  By  keep-  given  county  where  such  is  the  fact,  and 
ing  in  view  both  parts  of  the  descrip-  therefore  an  indictment  against  a  cer- 
tion  in  the  indictment,  the  place  of  the  tain  town  for  failing  10  keep  a  road  in 
bridge  cannot  have  been  misunder-  repair,  which  alleges  that  two  miles  in 
stood."                    ~  length   of  said  road,  within  the  town 

1.  Rex  v.  Upton-on- Severn,  6  C.  &  in  question,  are  out  of  repair,  to  wit, 

P.  133,  25  E.  C.  L.  318;  Rex  v.   Bond-  at  the  town  aforesaid,  and  that  the  in- 

gate  Tp.,  1  Ad.  &  El.  744,  28  E.  C.  L.  habitants  of  the  said  town  in  the  county 

197;  Rex  v.  Gamlingay,  1  Leach  C.  C.  aforesaid  ought  to  repair  the  same,  is 

528;  Com.  v.  North  Brookfield,  8  Pick,  sufficient.      Com.     v.     Springfield,    7 

(Mass.)  463.  Mass.  9. 

Arerments  Held  to  Be  Sufficient.  —  An  2.  State  i>.  Madison,  63  Me.  546. 

indictment  against  a  road  overseer  for  8.  State  v.  Harsh,  6  Blackf.  (Ind.) 

failing  to  measure  his  road  and  set  up  346. 

mile  posts,  which  describes  it  as  "  road  It  is  not  necessary  to  state  the  termini 

number  seven  in  said  county,"   was  of  the  road,  but  if  they  are  stated  they 

held  to  be   sufficient.      Hardeman   v.  must  be  proved.     Rex  v.  St.  Weonard, 

State,  25  Tex.  179.  6  C.  &  P.  582,  25  E.  C.  L.  551. 

In  Alexander  v.  State,  16  Ala.  661,  When  Terminus  Is  Excluded.  —  Stating 

which  was    an    indictment    against    a  a  road  to  be  out  of  repair  "  from  and 

road  overseer,  averments  that  the  road  through  "  a  certain  place  excludes  the 

in  question  was  "  a  public  road  of  the  terminus.     Rex  v.  Upton-on-Severn,  6 

second  grade,  beginning  at  and  leading  C.  &  P.  133,  25  E.  C.  L.  318. 

from  the  twenty-third  mile  post  to  the  4.  Slate  v.  Brookfield,  2  Vt.  548;  State 

county  line,"  were  held  sufficiently  to  v.  Newfane,  12  Vt.  422. 

describe  the  road.  Although  it  is  unnecessary  in  an  in- 

In  Howell  v.  State,  29  Tex.  App.  592,  dictment  against  a  town  for  not  making 

which  was  an    indictment    against  a  a  highway  pursuant  to  an  order  of  the 
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The  Proceedings  by  Which  the  Highway  Wat  Laid  Out  need  not  be  set 
forth  in  the  indictment.1 

(e)  Means  to  Eepair.  —  In  some  jurisdictions  it  is  necessary  to  aver 
that  the  defendant  has  funds  or  labor  under  his  control  sufficient 
to  enable  him  to  repair  the  road,9  while  in  others  the  lack  of 
such  means  constitutes  matter  of  defense  which  need  not  be 
negatived  in  the  indictment.3 

(f)  That  Neglect  Is  Wilful.  —  Where  wilfulness  is  made  an  element 
of  the  offense  by  statute,  it  must  be  alleged  in  the  indictment.4 

(3)  Pleadings  and  Proof —  Variance.  —  As  in  other  cases,  the 
proof  must  support  the  averments  of  the  indictment,  and  a 
material  variance  is  fatal,  whether  it  be  in  regard  to  the  descrip- 
tion  of    the    highway,5   the    nature    of    the    defects    existing 

court,  to  set  out  (he  courses  and  dis-  duty,  it  must  be  negatived  in  an  in- 

tances  given  in  the  survey,  provided  dictment  for  failure  to  open  and  keep 

the  termini  of  the  road  are  given,  still,  the  road  in  repair.     Lequat  v.  People, 

where  this  method  of  locating  a  road  11  111.  330. 

by  describing  its  course  and  distance  When  road  overseers  are  not  bound 
is  adopted,  they  must  be  properly  set  by  statute  to  keep  certain  roads  in  re- 
forth  in  the  indictment;  and  it  has  been  pair,  unless  they  have  funds  in  their 
held  that  the  signs  of  degrees  and  hands,  an  indictment  for  neglect  to  re- 
minutes  commonly  in  use  are  not  part  pair  a  road  of  another  class,  which  they 
of  the  English  language  within  the  are  bound  by  statute  to  keep  in  repair, 
meaning  of  the  Vermont  statute  which  should  charge  that  the  road  is  of  the 
requires  pleadings  to  be  drawn  in  the  class  which  the  overseers  are  bound  to 
English  language,  and  therefore  that  keep  in  repair,  or  that  it  is  a  road  which 
an  indictment  which  describes  the  high-  the  defendant  is  bound  by  law  to  keep 
way  by  courses  and  distances  only,  in  repair,  or  that  it  is  a  road  which  the 
and  in  so  describing  it  uses  these  signs  County  Court  has  ordered  him  to  keep 
instead  of  words,  is  insufficient  on  de-  in  repair.  There  must  be  some  aver- 
murrer.  Slate  v.  Jericho,  40  Vt.  121,  ment  clearly  and  definitely  showing 
distinguishing  State  v.  Brookfield,  2  Vt.  that  the  defendant  was  bound  by  law 
548.  to  keep  it  in  repair.    Massure  v.  State, 

1.  Tate  v.  State,  5  Blackf.  (Ind.)  73;  36  Tex.  377. 

State  v.  Madison,  63  Me.  546;  State  v.  3.  Tate  v.  State,  5  Blackf.  (Ind.)  73; 

Raymond,  27  N.  H.  388.  State  v.  Harsh,  6  Blackf.  (Ind.)  346. 

Variance  Between  Description  in  Indict-  4.  State     v.    Levens,    22   Mo.    469; 

ment  and  That  in  Order  of  Establishment.  State  v.  Miller,  100  N.  Car.  543. 

—  In  Siglcr  v.  State,  17  Tex.  304,  it  was  5.  Description  of  Highway.  —  Dormar 

held   that  a  variance  between  the  de-  v.  State,  31  Ark.  49;  Rex  v.  St.  Weon- 

scription  of  I  he  road  as  contained  in  ard,  5  C.  &  P.  579,  24  E.  C.  L.  465,  6 

the    indictment,  and   the    description  C.  &  P.  582,  25  E.  C.  L.  551.    And  see 

contained  in  the  order  of  the  court  lay-  Reg.  v.  Stevenlon,  1  C.  &  K.  55,  47  E. 

ing  out  the  road,  was  immaterial,  pro-  C.  L.  55:  Reg.  v.  Waverton,  16  Jur.  16; 

vided  it  was  proved  on  the  trial  to  be  Reg.  v.  Turweston,  15  Jur.  650. 

the  same  road,  and  provided  the  de-  There  Is  a  Fatal  Variance  between 

scription  in  the  indictment  was  appro-  proof  that  the  defendant  neglected  to 

priate.  make  and  put  in  good  repair  a  high- 

2.  People  v.  Adsit,  2  Hill  (N.  Y.)  619,  way  of  the  class  described  in  N.  H. 
citing  People  v.  Highway  Com'rs,  7  Rev.  Stat.,  c.  53,  §  1,  and  an  averment 
Wend.  (N.  Y.)  474.  that  he  neglected  to  keep  in  good  re- 

Where,  by  statute,  a  highway  offi-  pair  a  highway  described  in  the  fifth 
cer  is  not  required  at  all  events  to  open  clause  of  the  same  section.  Walpole 
and  keep  in  repair  a  road,  but  only  to  v.  State,  16  N.  H.  157. 
do  this  so  far  as  the  labor  under  his  There  Is  No  Material  Variance  De- 
control shall  enable  him  to  do  so,  and  tween  averments  that  the  road  com- 
this  exception  is  contained  in  the  same  plained  of  is  one  leading  southerly 
clause  of  the  statute  which  imposes  the  through  the  town  of  A.,  to  and  across 

916  Volume  XX. 


Bepein,  STREETS  AND  HIGH W A  YS.  Improvements,  etc 

therein,1  or  the  duty  of  the  defendant  to  keep  it  in  repair.* 

(4)  Verdict.  —  One  good  count  in  an  indictment  for  failure  to 
repair  a  highway  is  sufficient  to  support  a  general  verdict  of 
guilty.3 

(5)  Fine.  —  The  fine  to  be  imposed  upon  conviction  is  gener- 
ally a  matter  of  statutory  regulation.4 

2.  Actions  to  Eecover  for  Repairs  Made  —  Action  by  Municipality 
Against  Private  Party.  —  In  an  action  by  a  municipality  to  recover 
the  cost  of  repairs  for  which  a  private  party  is  liable  the  declara- 
tion or  complaint  should  show  that  it  was  the  duty  of  the 
defendant  to  repair,  that  he  failed  to  perform  such  duty,  and 
that  the  plaintiff  has  been  subjected  to  expense  in  making  the 
necessary  repairs.5 

the  north  line  of  B.,  and  proof  that  the  was  held  that  the  variance  was  fatal, 

line  through  which  the  road  in  question  and  that  a  judgment  imposing  a  fine 

enters  (he  town  of  B.  is  more  nearly  a  and   requiring   the   township  of  L.  to 

west  than  a  north  line,  and  that  it  is  abate  the  nuisance  was  improper.    Lodi 

generally  called   the  west  line  of  the  Tp.  v.  State,  53  N.  J.  L.  259. 

town.     State  v.  Fletcher,  13  Vt.  124.  3.  State  v.  Canterbury,  28  N.  H.  195. 

1.  Nature  of  Defect.  —  An  indictment  4.  In  Maine*  under  Rev.  Stal.  1841, 
against  a  town  for  suffering  a  highway  c.  25,  §  89,  in  a  criminal  prosecution 
to  be  out  of  repair  is  supported  by  proof  for  failing  to  repair  a  defective  bridge, 
that  the  way  is  inconvenient,  without  the  amount  of  the  fine  within  the  limits 
proof  that  it  is  absolutely  unsafe.  Com.  of  the  statute  rests  in  (he  discretion  of 
v.  Taunton.  16  Gray  (Mass.)  228.  the  court,  and  where  the  judge  at  nisi 

An  indictment,    under   Mass.    Gen.  prius  has  imposed  such  a  fine,  his  de- 

Stat,  c.  44,  §  21,  upon  the  charge  that  cision   is  final.     State  v.    Bangor,  41 

the  life  of  the  plaintiff's  intestate  was  Me.  533. 

lost  by  reason  of  a  defect  in,  or  "  want  Where  such  a  fine  has  been  imposed 

of  suitable  rails  on"  the  highway,  is  upon  a  town,  a  notice  thereof  from  the 

not  sustained  by  proof  that  the  high-  clerk  to  the  assessors  is  not  defective 

way  in  question  runs  by  the  side  of  a  from  an  omission  to  state  the  term  at 

pond;  that  the  deceased,  who  was  trav-  which  the  fine  was  imposed.     Although 

eling  on  it   with  a  horse  and  wagon,  the  statute  provides  that  such  a  fine 

alighted  and  led  the  horse  out  of  the  shall  forthwith  be  certified  by  the  clerk 

highway   into   the   pond,   to  water  it,  to  the  assessors,  this  provision  is  di- 

that  the  horse  started  and  dragged  him  rectory  merely  and  a  failure  to  comply 

into  the  pond  whereby  he  was  drowned,  therewith  does  not  invalidate  the  prior 

and  that  the  town  had  provided  no  rail-  proceedings;  and  where  the  fine  is  im- 

ing  or  other  barrier,  but  had  laid  a  line  posed  upon  a  condition  to  be  complied 

of  stones  into  the  pond,  to  indicate  to  with  at  a  future  time  it  is  sufficient  if 

travelers  how  far  they  might  venture  the  assessors  are  notified"  forthwith  " 

into  the  pond   with    safety.     Com.    v.  after  the  fine  has  become  absolute  by 

Wilmington,  105  Mass.  599.  failure  to  comply  with  the  conditions. 

2.  Duty  of  Defendant.  —  Where  an  in-  State  v.  Oxford  County,  65  Me.  210. 
dictment    described     the    road    com-  5.  Middlefield  v.  Church  Mills  Knit- 
plained  of  as  situate  and  being  in  the  ting  Co.,  160  Mass.  267. 

township  of  L.,  and  alleged  that  the  Averments  Held  to  Be  Sufficient.  —  In 

road  thus  described  was  ruinous  and  an  action  by  a  municipal  corporation 

out  of  repair  in  all  its  width  and  length  against  a  private  individual,  to  reim- 

and  that  it  was  the  duly  of  the  town-  burse  itself  for  expenses  incurred   in 

ship  of  L.  to  repair  said  highway  and  repairing  a  street,  averments  that  the 

every  part  thereof,   and  the  evidence  plaintiff  has  necessarily  expended  the 

showed  that  only  one-half  of  the  road  sum  of  fifty  dollars,  which  sum  it  was 

in  question  was  embraced  in  the  town-  worth,  to  fill  up  a  ditch  or  sewer  which 

ship  of  L.,  the  middle  line  of  the  road  the    defendant    had    dug    along  and 

being  the  dividing  line  between  thit  across   two  of  the  streets  within   the 

township  and  the   township  of  M.t  it  plaintiff's  corporate  limits,  sufficiently 
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Actions  by  Contractor*.  —  An  action  to  recover  for  repairs  made 
under  a  contract  with  highway  officers  in  their  corporate  capacity, 
should  be  brought  against  the  persons  who  are  in  office  when  the 
action  is  commenced  and  not  against  their  predecessors  who 
made  the  contract.1  The  declaration  or  complaint  should  allege 
facts  showing  that  the  contract  was  a  valid  one,  that  the  plaintiff 
has  fully  performed  his  part  thereof,  or  is  ready  to  do  so,  and 
that  all  conditions  precedent  have  been  complied  with.*  An 
answer  setting  up  a  lack  of  funds,  or  inability  on  the  part  of  the 
defendant  to  enter  into  contracts  for  repairs,  must  show  by  its 
averments  that  these  objections  apply  to  the  particular  contract 
sued  upon.s 

3.  Actions  for  Damages  Caused  by  Bepairs  or  Grading  —  Averment* 
of  Complaint.  —  In  actions  for  injuries  caused  by  repairing  highways 
the  complaint  should  show  the  nature  of  the  plaintiff's  title  to 
the  land  in  question,4  and  that  the  injuries  complained  of  are 

show  that  the  defendant's  act  in  mak-  by  Defendant.  —  In  assumpsit  by  a  per- 

ing  the  excavation  and  in  leaving  it  son  who  has  built  a  highway  against  a 

open  for  an  unreasonable  time  were  town   to  recover  for  his  labor,  a  count 

the  cause  or  occasion  for  the  necessary  in  fatally  defective  which  alleges  no 

expenditure  by  the  plaintiff  of  the  sum  promise  by  the  town  to  the  plaintiffs, 

of  fifty  dollars,  and  such  complaint  is  but  on  the  contrary  specifically  avers 

sufficient  as  against  a  demurrer.     Cen-  that    a   third   person    contracted   and 

terville  v.  Woods,  57  Ind.  192.  agreed  with  the  plaintiffs  to  build  the 

Action  by  Highway  Offloera  Against  road.  Bill  v.  Woodbury,  54  Vt.  251. 
Town.  —  Tn  Vermont  it  has  been  held  3.  In  Donovan  v.  New  York,  44  Barb, 
that  a  highway  officer  who  has  been  (N.  Y.)  180,  which  was  an  action 
compelled  to  repair  a  highway  at  his  against  a  city  for  work  done  in  repair- 
own  expense  may  recover  the  amount  ing  its  streets,  it  was  held  that  the  de- 
from  the  town  in  an  action  of  book  ac-  fendants  could  not  avail  themselves  of 
count.     Gassett  v.  Andover,  21  Vt.  342.  a  provision  of  the  city  charter  forbid- 

The  Complaint,  in  an  action  against  ding  the  departments  of  the  city  gov- 

a  town  by  a  highway  officer  10  recover  ernment  to  incur  expense  without  an 

sums  advanced  by  him  for  the  repair  appropriation,  unless  the  answer  dis- 

of  the  highways,  should  properly  ac-  tinctly  showed  that  the  plaintiff  was 

count  for  all  public  moneys  which  he  employed  by  one  of  the  city  depart- 

has   received   for  the    same  purpose,  ments,    since    otherwise   it  might  be 

Clark  Civil  Tp.  v.  Brookshire,  114  Ind.  assumed    that    he   was  employed   by 

437.  resolution  of  the  common  council;  and 

1.  Armstrong  v.  Landers,  1  Penn.  it  was  also  held  that  the  defendant 
(Del.)  449;  Miller  v.  Ford,  4  Rich.  L.  could  not  object  that  an  appropriation 
(S.  Car.)  376.  made  for  repairing  highways  had  been 

In  Maine,  however,  it  has  been  held  exhausted,  unless  its  pleading  showed 
that  under  Rev.  Stat.,  c.  25,  §  68,  an  that  the  plaintiff's  work  was  such  as 
action  for  labor  performed  upon  a  high-  was  covered  by  that  particular  appro- 
way,  upon  the  express  promise  of  the  priation. 

surveyor  to  pay  for  it,  may  be  main-        4.  In  an  action  against  the  overseer 

tained  against  the  surveyor,  although  of  highways  for  trespass  upon   land 

it  does  not  appear  that  he  intended  to  held   by   the   plaintiff,  subject  to  the 

render  himself  personally  liable.    Field  easement  of  a  public  highway,  the  dec- 

v.  Towle,  34  Me.  405.  laration  should  show  that  the  trespass 

2.  Ryan  v.  Cold  water,  46  Kan.  242;  complained  of  was  in  the  highway,  and 
Miller  v.  Milwaukee,  14  Wis.  642;  averments  of  the  destruction  of  grass 
Tipton  v.  Jones,  77  Ind.  307;  Anthony  and  corn  upon  a  certain  quarter  of 
v.  Williams,  47  Ind.  565;  Chambers  v.  a  quarter-section  are  improper,  since 
St.  Joseph,  33  Mo.  App.  536.  they  imply  that  the  trespass  was  upon 

Elements  of  Valid  Contract  —  Promise    enclosed  and  cultivated  land  owned  by 
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such  as  to  render  the  defendant  liable  in  damages.1  In  actions 
for  damages  resulting  from  a  change  of  grade  the  facts  alleged  in 
the  complaint  must  show  positively  that  the  plaintiff  has  been 
injured  by  such  change,  and  that  the  injury  was  due  to  the  neg- 
ligence or  malice  of  the  defendant.*  Amendments  of  the  com- 
plaint, which  do  not  change  the  cause  of  action,  are  allowable  as 
in  other  cases.8 

Defendant's  Pleadings.  —  An  answer  setting  up  the  defense  that  the 
acts  complained  of  were  done  by  the  defendant  in  the  necessary 
performance  of  his  duties  as  highway  officer,  must  show  by  its 
averments  that  such  acts  were  within  the  scope  of  his  lawful 
authority.4 

Pleading  and  Proof.  —  In  actions  for  damages  from  change  of  grade 
it  is  not  necessary  for  the  plaintiff  to  prove  all  the  items  of  injury 

the  plaintiff.    Wolf  v.  Holton,  61  Mich.  8.  Amendment  of  Prayer  for  Damages. 

550.  —  The  plaintiff  may  amend  his  petition 

1.  In  Acker  v.  New  Castle,  48  Hun  and  set  up  damages  accruing  after  the 
(N.  Y.)  312,  which  was  an  action  for  suit  was  brought,  but  before  trial, 
damages  caused  by  repairing  a  high-  Louisville  v.  McGill,  (Ky.  1899)  52  S. 
way,  it  was  held  that  a  complaint  all  eg-  W.  Rep.  1053. 

ing  that  the  work  was  unnecessary,  and  Changing  Katnre  of  Action.  —  Where  a 
was  done  in  a  negligent  and  unskilful  plaintiff,  in  accordance  with  a  provision 
manner,  did  not  state  a  cause  of  action  of  a  statute,  files  a  claim  with  the  corn- 
under  Laws  of  N.  Y.  1891,  c.  700,  §  1,  mon  council  of  a  city,  to  recover  dam- 
in  the  absence  of  any  averment  that  ages  caused  by  a  lawful  change  of  the 
the  highway  was  defective.  grade  of  a  street  in  front  of  his  prem- 

2.  O'Rourke  v.  Bain,  (R.  I.  1887)  12  ises,  and  subsequently  appeals  to  the 
Atl.  Rep.  407;  Davis  v.  Crawfordsville,  Circuit  Court,  he  cannot,  on  such 
119  Ind.  1.  appeal,  amend  his  complaint  so  as  to 

Malioious    and   Wanton    Injury.  —  A  recover  damages  caused  by  an  unlaw- 

compiaint  which  alleges  that  the  de-  ful  change  of  grade,  since  this  would 

fendant,  wrongfully  contriving  to  in-  be  to  change  a  cause  of  action  ex  con- 

jure  the  plaintiff  and  deprive  him  of  iractu  to  one  ex  delicto.     Smith  v.  Eau 

his  property,  lowered  the  grade  of  a  Claire,  83  Wis.  455. 

certain  street  in  the  city,  whereby  the  4.  In  Anderson  v.  Bement,  13  Ind. 

plaintiff's   property  was  damaged,  is  App.  248,  where  the  plaintiff  sued  the 

sufficient,   as  against  a  demurrer,  to  defendant  for  wrongfully  taking    up 

show  an  unjustifiable  and  wanton  in-  and  carting  away  earth  and  gravel,  it 

jury.     If  the  acts  were  done  in  the  ex-  was  held  that  an  answer  alleging  that 

ercise  of  lawful  authority  such  defense  the  defendant  was  road    supervisor, 

should  be  set  up  by  answer.     Hill  v.  and  that  he  took  the  gravel  in  question 

St.  Louis,  59  Mo.  412.  from  within  the  limits  of  a  certain  road, 

A  declaration  alleging  that  the  de-  and  placed  it  upon  another  part  of  the 

fendant,  "  contriving  and  unjustly  in-  same  road,  within  his  road  district,  for 

tending     to     injure,     prejudice,   and  its   repair  and  improvement,  was  in- 

aggrieve  the  plaintiff,  and  to  incom-  sufficient  to  show  that  the  gravel  and 

mode  and  annoy  him,"  dug  away  his  earth  removed  were  taken  to  improve 

sidewalk,  destroyed  his  shade    trees,  or  change  the  grade  of  the  highway  at 

and  created  a  nuisance  in  the  street  in  the  place  from  whence  they  were  taken, 

front  of  his  premises,  states  a  cause  of  and  was  therefore  demurrable,  since  a 

action  at  common  law  for  malicious  highway  officer  has  no  right  to  simply 

mischief  and   injury  to   the   plaintiff  open  up  a  gravel  pit  in  one  part  of  the 

and  his  property,  and  is   not  demur-  highway  to  procure   material   for  the 

rable  undera  city  charter  which  author-  repair  and  improvement  of   another 

izes  the  grading  and  improvement  of  part  thereof. 

streets.     Dorman  v.  Jacksonville,  13  Evidence   under   General   Issue. —  In 

Fla.  538.  Connecticut  it  has  been  held  that  the 
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alleged,  since  such  allegations  are  divisible,  and  he  may  recover 
upon  proof  of  any  or  all  of  them,  provided  a  cause  of  action  is 
shown.1 

4.  Injunction  to  Prevent  Bepairs  or  Change  of  Grade.  —  Improper 
repairs  or  changes  of  grade  which  would  injure  an  adjoining 
property  owner  may,  in  certain  cases,  be  restrained  by  injunction. 
The  bill  in  such  cases  must  show  by  its  averments  that  the  pro- 
posed repairs  or  changes  of  grade  are  unlawful,  and  that  they 
would  result  in  injury  to  the  plaintiff.* 

VII  Failure  to  Perform  Road  Duty  —  1.  Criminal  Prosecution 
—  Jurisdiction.  —  Jurisdiction  of  criminal  prosecutions  for  failure 
to  work  on  the  public  roads  is  generally  conferred  by  statute  on 
justice's  courts.* 

Parties.  —  It  has  been  held  that  several  persons  cannot  properly 
be  indicted  jointly  for  failure  to  work  on  the  public  road,  but  the 
irregularity  of  a  joint  indictment  may  be  waived  by  failure  to 
object  thereto.4 

Averments  of  Indictment  or  Warrant.  —  The  general  rule  that  technical 
accuracy  in  charging  the  offense  is  not  essential  where  the  prose- 
defendant  may  prove  under  the  gen-  the  plaintiff's  land;  but  it  was  also 
eral  issue  that  he  did  the  acts  com-  held  that  in  a  suit  for  this  purpose  an 
plained  of  under  the  authority  of  the  avermeni  in  the  complaint  that  there 
highway  officers.  Munson  v.  Mallory,  was  no  necessity  for  a  sidewalk  of  a 
36  Conn.  165.  kihd    different    from   that   which   the 

1.  Jacksonville  v.  Loar,  65  111.  App.     plaintiff    himself   was    about  to  con- 
218.  struct,  set  forth  no  ground  for  enjoin- 
Where  the  Only  Injury  Alleged  Is  the    ing  the  work  by  the  city;  and  that,  in 

Catting  Off  of  Aocess  to  real  property,  the  absence  of  any  allegations  to  the 

the  evidence  must  be  confined  to  such  contrary,  the  necessary  ordinances  for 

injury,  and  proof  of    depreciation  in  the  construction  of  the  sidewalk  would 

the  value  of  the  property  itself  is  not  be  presumed  to  have  been  adopted, 

admissible.    Russell  v.  Burlington,  30  Maintenance  by  City  of  Former  Grade. 

Iowa  262.  —  Under  a  statute   providing  that  a 

2.  Unnecessary  Injury. —  In  a  suit  to  city  shall  not  change  a  street  grade, 
enjoin  a  high <vay  supervisor  from  dig-  legally  established  by  it,  without  first 
ging  a  ditch  across  the  land  of  an  assessing  and  paying  or  tendering  to 
adjacent  owner,  a  complaint  alleging  the  abutting  property  owner  the  dam- 
facts  which  show  that  the  ditch  may  age  occasioned  by  such  change,  a  peti- 
as  properly  be  constructed  in  the  high-  tion  to  enjoin  the  city  from  making  a 
way  itself,  without  injury  either  to  the  change  of  grade  which  alleges  that 
highway  or  to  the  adjacent  land,  or  at  a  previous  time,  pursuant  to  an 
that  the  plaintiff  has  selected  a  suitable  ordinance,  stakes  had  been  set  accord- 
locality  for  the  ditch  on  his  land,  which  ing  to  the  established  grade  of  said 
the  supervisor  has  refused  to  accept,  city,  and  the  improvement  made  and 
and  that  irreparable  injury  will  result  accepted  in  accordance  therewith, 
if  the  ditch  is  constructed  in  the  man-  although  somewhat  general,  and  sub- 
ner  proposed  by  the  defendant,  is  good  ject  to  a  motion  to  be  made  more  par- 
on  demurrer.  Cauble  v.  Hultz.  118  ticular,  is  sufficient,  as  against  a  de- 
Ind.  13.  murrer,  to  show  the  maintenance  of  a 

Injunction  to  Prevent  Execution  of  Con-  former  grade  established  by  the  city, 

tract  for  Bepairs.  —  In  BlufTion  Corp.  v.  Huntington     v.     Griffith,     142      Ind. 

Silver,  63  Ind.  262,  it  was  held  that  in-  280. 

junction,  and  not  a  writ  of  prohibition,        3.  See   the  statutes  of  the   various 

was  the  proper  remedy  to  prevent  a  states,  and  see  State  r.  Brown.  14  S. 

municipal  corporation  from  executing  Car.  380. 
a  contract  to  construct  a  sidewalk  along        4.  State  v.  Wainright,  .60  Ark.  280. 

920  Volume  XX. 


Failure  to  Perform    STREETS  AND  HIGHWAYS.  Boad  Duty. 

cution  is  before  a  justice  of  the  peace,  applies  to  prosecutions  for 
failing  to  work  on  the  public  road ;  *  but  where  the  warrant  or 
indictment  is  framed  under  a  statute  it  must  charge  all  the  statu- 
tory elements   of  the   offense,*  and    conclude  contra  formam 

statuti.* 

2.  Action  for  Penalty.  —  In  some  jurisdictions  statutes  have 
been  enacted  imposing  penalties  for  failure  to  attend  and  work 
on  the  public  roads  after  warning  to  do  so.  Such  penalties  are 
generally  recoverable  in  civil  actions  before  justices  of  the  peace  4 
in  the  name  of  the  town  or  county.5  In  Georgia  a  person  who 
has  failed  to  pay  a  fine  imposed  by  the  commissioners'  court,  for 
failure  to  perform  road  duty,  may  be  imprisoned.6 

1.  State  v.  Brown,  14  S.  Car.  380.  Negativing  Payment  of  Tax.  —  Where 
In  Brown  v.  State,  63  Ala.  97,  it  was    a  statute  defining  the  offense  of  failing 

held  that  a  complaint  or  statement,  filed  to  work  on  a  public  road  provides  thai 
in  the  Circuit  Court  on  appeal,  alteg-  a  person  shall  not  be  liable  to  indict- 
ing that  the  defendant  "  within  twelve  ment  therefor  if  he  shall  pay  a  certain 
months  before  the  commencement  of  sum  in  lieu  of  performing  the  services 
this  prosecution,  did  wilfully  fail  and  required,  an  indictment  for  failure  to 
refuse,  after  legal  notice,  to  work  the  work  must  negative  the  payment  of 
public  road,  either  in  person  or  by  such  sum  by  the  defendant.  State  v. 
substitute,  without  a  sufficient  excuse  Pool,  106  N.  Car.  698;  State  v.  Neal, 
therefor,    and    being    liable    to    road  109  N.  Car.  859. 

duty,"  etc.,  did  not  consiitute  a  depart-  Unlawfully  and  Wilfully.—  The  indict- 
ure  from  the  affidavit  and  warrant,  be-  ment  need  not  allege  that  the  offense 
fore  the  justice  of  the  peace,  charging  was  committed  unlawfully  and  wil- 
the  defendant  with"  the  offense  of  fail-  fully,  where  these  words  are  not  con- 
ing to  work  the  road."  tained    in    the    statute    defining    the 

2.  State  v.  Snyder,  41  Ark.  226;  Ben-  offense.  State  v.  Covington,  125  N. 
nett  v.  State,  26  Tex.  App.  671.  Car.  641. 

In  North  Carolina  a  warrant  is  fatally  3.  State  v.  Luther,  77   N.  Car.  492. 

defective  which  does  not  show  that  the  Contra^  State  v.  Brown,  14  S.  Car.  380. 

defendant  was  liable  to  work,  that  is  to  4.  Geneva   County  v.  Hall,  93  Ala. 

say.  that  he  had  been  duly  assigned  to  488. 

work  the  particular  road  in  question,  In  Louisiana  a  justice  of  the  peace 

and  duly  summoned.     Slate  v.  Smith,  has  jurisdiction  of  a  civil  proceeding 

98  N.  Car.  747.  to  recover    the    penalty   imposed   for 

Likewise  a  warrant  is  defective  which  failure  to  work  on  a  public  road,  but 
fails  to  allege  that  the  offense  was  com-  he  has  no  jurisdiction  to  proceed  as  in 
milted  in  the  defendant's  county,  or  a  criminal  case  by  issuing  a  warrant 
that  the  defendant  was  notified  to  at-  of  arrest  and  sentencing  the  defendant 
tend  at  a  time  and  place  designated,  or  to  imprisonment  in  default  of  pay- 
to  describe  the  road  with  reasonable  ment  of  the  statutory  penalty.  State 
certainty.  State  v.  Pool,  106  N.  Car.  v.  Sikes,  44  La.  Ann.  949. 
698.  In  North  Carolina  it  was  early  held 

But  a  warrant  which  charges  that  that  in  an  action  for  a  penalty  for  fail- 
the  defendant  was  liable  and  duly  ure  to  work  on  a  public  road  the  de- 
assigned  to  work  on  a  specified  public  fendant  cannot  object  to  the  juris  die- 
road,  situated  within  a  particular  town-  lion  of  the  County  Court,  except  by  a 
ship  and  county  named;  that  he  was  plea  in  abatement.  Forbes  v.  Hunter, 
within  the  ages  of  eighteen  and  forty-  1  Jones  L.  (N.  Car.)  231. 
five  years;  that  he  was  duly  summoned  5.  Geneva  County  v.  Hall,  93  Ala. 
to  work  on  a  road  at  a  place  specified;  488;  Gardner  r.  Chambersburgh,  19 
and  that  he  wilfully  and  unlawfully  111.  99;  Firebaugh  v.  Blount,  52  III. 
failed  and  omitted  to  work  as  he  was  App.  288. 

bound   to  do,   is  sufficient.     State    v.  6.  Sims  v.  Hutcheson,   72  Ga.  437; 

Baker.  108  N.  Car.  799.  Singleton  v.  Holmes.  70  Ga.  407. 
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VUL  Obstruction  of  Streets  and  Highways  —  1.  Criminal 
Prosecution  —  a.  Jurisdiction. — Courts  having  jurisdiction  of 

criminal  prosecutions  for  other  public  nuisances  generally  have 

jurisdiction  of  indictments  and  informations  for  the  obstruction 
of  highways.1 

b.  Averments  of  Indictment  or  Information  —  (i)  In 
General.  —  The  indictment  must  show  an  obstruction  of  the 
highway  amounting  to  a  public  nuisance  whereby  travel  was  hin- 
dered;* and  if  framed  under  a  statute  it  should  follow  the 
language  thereof,  or  use  equivalent  terms  in  charging  the  offense.3 

1.  In  Indiana  justices  of  the  peace  Information  and  Belief  does  not  render 
have  jurisdiction  of  prosecutions  for  an  affidavit  before  a  justice  of  the  peace 
obstructing  highways,  and  their  juris-  for  obstructing  a  highway  defective, 
diction  is  not  ousted  by  the  fact  that  the  and  a  mistake  of  the  draughtsman  in 
title  to  real  estate  may  incidentally  writing  "  believed  "  instead  of  "  be- 
come in  issue.  Miller  vt  State,  72  Ind.  lieves  "  is  immaterial.  State  v.  Buz- 
421.  ton,  31  Ind.  67. 

In  Kentucky  the  Circuit  Court  has  ju-  8.  State  r.   Baltimore,  etc.,  R.  Co., 

risdiction  of  a  criminal  prosecution  for  120  Ind.  298;  State  v.  Lucas,  124  N. 

the  obstruction  of  a  highway,  and  the  Car.  804;    M'Clintic  v.   Com.,  1  Rob. 

statute  giving  to  the  fiscal  court  of  each  (Va.)  786. 

county  general  charge  and  supervision  Failure  to  Bepair  Bridge.  —  Although 

of  public  roads  does  not  operate  to  de-  the  statute  makes  it  a  misdemeanor  to 

prive  the  Circuit  Court  of  its  jurisdic-  obstruct  a  public  road,  and  although  a 

lion.     Com.  v.  Illinois  Cent.   R.  Co.,  public  bridge  across  a  public  road  is  a 

(Ky.  1898)47  S.  W.  Rep.  258;  Illinois  part  of  the  highway,  still,  a  failure  to 

Cent.  R.  Co.  v.  Com.,  (Ky.  1898)47  S.  keep  the  bridge  in  repair  on  the  part 

W.  Rep.  255.  of  one  whose  duty  it  is  to  repair  it  is 

In  Missouri  it  has  been  held  that  the  not,  properly  speaking,  an  obstruction 

remedy  provided  by  statute,  by  crimi-  of  the  highway,  and  an  indictment  for 

nal  prosecution  in  a  justice's  court,  is  obstructing  a  road  which  shows  on  its 

not  exclusive,  and  that  it  does  not  de-  face  that  the  obstruction  complained 

prive  the  Circuit  Court  of  jurisdiction  of  consists  only  in  a  failure  to  repair 

of    an   indictment  or  information    to  a  bridge  is  demurrable.      Malone   v. 

recover  the  statutory  penalty  for  the  Stale,  51  Ala.  55. 

obstruction   of  a   highway.    State   v.  "Obstruct  and  Encumber."  —  Under  a 

Bradley,  31  Mo.  App.  308.  statute  which  makes  it  an  offense  either 

In  North  Carolina  the  Superior  Court  to  obstruct  a  highway  or  to  encum- 
has  jurisdiction  of  an  indictment,  under  ber  it  by  fences,  buildings,  or  other- 
section  2065  of  the  Code,  for  the  ob-  wise,  the  indictment  may  charge  that 
st ruction  of  a  highway.  State  v.  East-  the  offense  was  committed  in  both 
man,  109  N.  Car.  785.  ways,  that  is  to  say,  that  the  defend- 

2.  For  indictments  held  to  be  suffi-  ant  did  "  obstruct  and  encumber"  the 
cient  to  charge  the  offense,  see  Alex-  highway;  and  where  so  charged,  proof 
ander  v.  State,  117  Ala.  220;  Mount  v.  that  the  offense  was  committed  in 
State,  7  Ind.  654;  State  v.  Harsh,  6  either  way  is  sufficient.  State  v.  Fin- 
Blackf.  (Ind.)  346;  Sowle  v.  State,  11  ney,  09  Iowa  43. 

Ind.  492;  State  v.  Risley,  72  Mo.  609;  Placing  Stones  on  Highway  —  Removal 

State  v.  McCray,  74  Mo.  303;  Rex  v.  of   Fence.  —  An     indictment    alleging 

Gamlingay,  3  T.  R.  513;  Rex  v.  Upton-  thatthedefendant  placed  and  continued 

on-Severn,  6  C.  &   P.  133,  25  E.  C.  L.  a  large  quantity  of  stones  on  a  part  of 

318.  a  highway,  and  thereby  narrowed  and 

An  Indictment  at  Common  Law  which  obstructed  it,  is  not  sufficient  under  a 
fails  to  show  that  the  obstruction  was  statute  providing  for  the  removal  of  a 
such  as  affected  and  annoyed  the  entire  fence  erected  on  a  highway,  and  11  can- 
community  is  demurrable.  State  v.  not  be  maintained  on  that  section  of 
Holman,  29  Ark.  58.  the  statutes,  even  though  it  is  proven 

The  Fact  that  the  Charge  Is  Made  on  that  the  stones  mentioned  in  the  in- 
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Where  the  Defendant  Is  a  Bailroad  Company.  —  Since  railroad  compa- 
nies are  frequently  authorized  by  statute  to  obstruct  highways 
temporarily,  an  indictment  against  such  a  corporation  for  obstruct- 
ing a  highway  must  allege  facts  showing  that  the  obstruction 
complained  of  is  not  such  as  is  authorized  by  statute.1 

dictment  were  a  wall  made  by  the  de-  ing  a  highway  should  coniain  all  the 

fend  ant  in  the  highway;  bul   such  an  substantial  averments  of  an  indictment 

indictment  charges  an  offense  at  com-  at  common  law  for  the  same  offense, 

mon  law,  and  therefore  the  averment  State  v.  Sttwart,  66  Ind.  555. 

thai   the  offense  was  contrary  to  the  In  Missouri  it  has  been  held  that  an 

form  of  the  statute  may  be  rejected  as  indictment  for  obstructing  a  highway, 

surplusage.     Com.   v.   King,    13   Met.  which  would  be  good  at  common  law, 

(Mass.)  115.  will    be    upheld    although    it    is    not 

Stopping  with  Team  Aoross  Walk. —  within  the  express  terms  of  the  statute. 
Under  a  statute  which  make?  the  stop-  State  v.  Turner,  21  Mo.  App.  324. 
ping,  with  a  team  or  carriage,  upon  or  1.  Complete  Obstruction  of  Travel. — 
across  a  cross-walk,  an  offense  of  itself,  Since  railroad  companies  are  not  au- 
without  reference  to  an  actual  obstruc-  thorized  by  statute  completely  to  op- 
tion of  public  travel  or  to  an  express  struct  a  highway  against  travel,  so  as 
intent  to  obstruct  it,  a  complaint  need  to  prevent  the  public  from  traveling 
not  charge  that  public  travel  was  ob-  the  same,  an  indictment  which  alleges 
structed  or  that  the  defendant  intended  facts  showing  such  complete  obstruc- 
to  obstruct  it.  Com.  v.  Derby,  162  tion  is  good.  Palatka,  etc.,  R.  Co.  r. 
Mass.  183.  State,  23  Fla.  547. 

Averment  that  Travel  Was  Impeded.  Bepeated  and  Unreasonable  Obstruction, 
—  In  Matthews  v.  State,  25  Ohio  St.  — An  indictment  against  a  railroad 
536,  the  court,  in  overruling  certain  ob-  company  for  obstructing  a  highway 
jections  to  an  indictment  under  the  which  alleges  that  the  company  "  did 
Ohio  statute,  said:  "  It  is  also  claimed  unlawfully,  wilfully,  repeatedly,  con- 
that  the  indictment  is  defective  in  not  tinuously,  unreasonably,  and  for  long 
averring  that  the  public,  or  people  and  unnecessary  and  unreasonable 
passing  and  repassing  on  the  highway,  periods  of  time,  and  for  longer  than 
were  actually  hindered  or  put  to  in-  five  minutes  at  any  one  time,  allow, 
convenience  by  reason  of  the  alleged  permit,  and  suffer  its  freight  and  pas- 
obstruction.  At  common  law  this  aver-  senger  trains  to  stand  and  remain 
ment  may  have  been  necessary.  But  coupled  and  hooked  together  over  and 
the  second  section  of  the  statute  under  across  the  public  road,"  etc.,  is  suffi- 
which  the  indictment  was  found  de-  cient.  Illinois  Cent.  R.  Co.  v.  Com., 
clares  that '  the  obstructing  or  encum-  (Ky.  1898]  47  S.  W.  Rep.  255. 
bering  by  fences  *  *  *  any  of  the  Failure  to  Restore  Highway  to  Former 
public  highways  *  *  *  shall  be  Condition.  —  In  Iowa,  under  §  1262  of 
deemed  nuisances.'  The  indictment  the  Code,  a  railway  corporation  may 
charges  the  defendants  with  obstruct-  temporarily  obstruct  a  highway  for  the 
ing  and  encumbering  a  public  highway  purpose  of  having  its  railway  crossover 
by  unlawfully  placing  and  causing  to  or  under  the  same,  provided  said  cor- 
be  placed  therein  a  fence  of  rails  and  poration  shall  put  such  highway,  as 
permitting  and  causing  it  to  stand  and  soon  as  may  be,  in  as  good  repair 
remain  therein.  This  is  what  the  stat-  and  condition  as  before.  An  indict- 
ute  declares  shall  be  deemed  a  nui-  ment  against  a  railway  company  for 
sance,  and  we  must  hold  the  indictment  obstructing  a  highway,  therefore,  in 
to  be  good,  without  the  averment  con-  order  to  show  a  crime,  must  allege 
tended  for."  facts  showing  that  the  obstruction  was 

Materiality  of  Obstruction.  —  An  indict-  unlawful,  and  this  may  be   done  by 

ment   for    obstructing    a   public  road  averring  that  the  acts  were  not  done  in 

need  not  allege  the  materiality  of  the  the  construction  of  a  railroad  or  that 

obstruction.     State  v.  Collins,  38  Tex.  the    highway    was    not    subsequently 

189.  put  in  repair,  but  an  indictment  which 

Statutory  Form  as  at  Common  Law.  —  does   not  contain   such   averments  is 

In  Indiana  it  has  been  held  that  an  in-  insufficient,  and  an  averment  that  the 

di:tment  under  the  code  for  obstruct-  acts  charged  were  wilfully  and  unlaw- 
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Duplicity.  —  The   general  rule  forbidding  duplicity   applies  to 
indictments  for  obstructing  highways.1 

fully  done  does  not  cure  the  omission,  of,  altering,  and  destroying  a  part  of  a 
State  v.  Chicago,  etc.,  R.  Co.,  63  Iowa  highway,  and  alleging  thai  it  took  pos- 
508.  session  of  the  road  for  railroad  pur- 
Failure  to  Restore  in  Shortest  Practice-  poses,  and  provided  what  is  termed  a 
ble  Time.  —  An  indictment  against  a  '*  substitute  "  road,  but  that  the  sub- 
railroad  company  for  taking  down  its  stitute  is  not  as  good  as  the  old  road, 
bridge,  forming  a  part  of  a  highway,  and  is  unfit  for  public  travel,  by  rea- 
should  allege  facts  showing  that  the  son  of  the  defendant  having  made  ex- 
bridge  was  not  replaced  within  the  cavations  and  cuts  below  it,  is  bad  for 
shortest  practicable  time,  this  being  uncertainty.  M.  &  B.  S.  R.  Co.  v. 
the  gist  of  the  offense;  and  a  mere  aver-  Com.,  10  Ky.  L.  Rep.  818. 
ment  that  ihe  bridge  was  kept  down  Name  of  the  Corporation.  —  In  a  prose- 
for  three  months,  resulting  in  the  ob-  cution  of  a  railroad  company,  under 
struction  of  the  highway,  is  not  suffi-  Rev.  Stat.  Ind.  1894.  §  2291,  for  ob- 
cient.  Com.  v.  Illinois  Cent.  R.  Co.,  structing  a  highway  with  its  cars,  it  is 
(Ky.  1898)  47  S.  W.  Rep.  258.  not  necessary  that  the  affidavit  before 
Nature  of  the  Obstruction.  —  In  State  the  justice  of  the  peace  should  charge 
v.  Roanoke  R.,  etc.,  Co.,  109  N.  Car.  the  name  of  the  railroad  company. 
860,  which  was  an  indictment  against  State  v.  Malone,  8  Ind.  App.  8. 
a  railroad  company  for  obstructing  a  And  see  also  the  article  Railroads, 
highway,  the  court  said:  "  It  was  not,  vol.  17,  p.  493. 

therefore,  unlawful  per  se  for  the  de-        1,  As  to  duplicity  in  indictments,  in 

fendant  to  use  plank  about  the  cross-  general,  see  the  article   Indictments, 

ing  in  question.    Hence  the  indictment  Informations,  and  Complaints,  vol. 

ought    to    charge    appropriately    the  10,  p.  344. 

misuse  or  misapplication  of  the  plank        Obstructing  and  Continuing  to  Obstruct 

in  placing  it  across  the  public  road  at  — Joinder  in  Same    Count.  —  As    to    a 

and  about  the  crossing  in  such  way  and  joinder  in  the  same  count  of  averments 

manner  as  to  constitute  the  offense  of  of  creating  and  continuing  an  obstruc- 

obstructing  the  public  road,  or  that  the  tion  in  a  highway,  see  infra,  VIII.  1. 

same  was  allowed  by  the  defendant  to  b.  (4)  Continuance  of  Obstruction. 
become  ruinous,  out  of  repair,  and  in        Indictment  Charging   More  than  One 

such  unlawful  cond;tion  as  to  consti-  Offense.  —  In  Louisville,  etc.,  R.  Co.  v. 

tute   the  offense.     The  material  facts  Com.,  16  Ky.  L.  Rep.  347,  an  indict- 

should  be  charged  with  such  fulness  as  ment  charging    a    railroad   company 

to  show  the  complete  offense.     In  this  with  unlawfully  obstructing  a  public 

case  the  offense  is  not  so  charged.     In-  highway,    by  causing  disorderly  per- 

deed,  no  offense  is  sufficiently  charged,  sons  to  assemble  together,  permitting 

How  the  plank  was  misused  or  mi  sap-  gaming,  and  allowing  its  passengers  to 

plied  al  the  crossing  does  not  appear,  shoot  firearms,  curse,  quarrel,  and  do 

nor  is  it  charged    that  the  defendant  many  other  disorderly  acts,  was  held 

suffered  it  to  become  ruinous,  out  of  to  be  bad  since  it  charged  more  than 

repair,  and  in  such  improper  condition  one  offense 

as  to  obstruct  the   public  road.    The        Obstructing  and  Encumbering  Highway. 

court  ought,  therefore,  to  have  quashed  —  Under  a  statute  making  it  an  offense 

the    indictment   before    the  defendant  to   "obstruct"   or    "encumber"    the 

pleaded;  or,  failing  to  do  that,  it  should,  public  highways,  by  fences,  buildings, 

after  verdict,  have  arrested  the  judg-  or  otherwise,  an  indictment  alleging 

ment."  that  the  defendant  did  "  obstruct  and 

Definiteness  and  Certainty.  —  Where  a  encumber  "  the  highway,  by  construct- 

railroad  company  is  authorized  by  its  ing  and  maintaining  a  building  in  and 

charter  to  change  the  location  of  inter-  upon  said   highway  and  streets  of  the 

secting  highways  in  the  construction  town  of   H.,   charges  but  one  offense, 

of  its  road,  but  is  required  to  restore  and  is  good.  State?/.  Finney,  99  Iowa43. 
such   highways,  so  as  not  to  destroy        Obstruction  of  "  Public  Road  and  High- 

their  usefulness,  an  indictment  charg-  way."  —  Under  a  statute  making  it  an 

ing  the  company   with   the  offense  of  offense  wilfully  to  obstruct  any  public 

unlawfully  creating  and  maintaining  a  road  or  highway,  an  information  charg- 

public  nuisance  by  taking  possession  ing   the   defendant    with    wilfully  ob- 
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(2)  Description  of  Highway.  —  The  thoroughfare  alleged  to 
have  been  obstructed  must  be  charged  to  be  a  public  highway,1 
and,  furthermore,  it  should  be  so  described  that  it  may  be 
identified  and  distinguished  from  all  other  highways  in  the  same 
county  or  road  district.* 

structing  a  public  road  and  highway  is  for  duplicity.     Stale  v.  Malone,  8  Ind. 

not  bad  for  duplicity.     Laroe  v.  State,  App.  8. 

30  Tex.  App.  374.  1.  McCianahan  v.  Slate,  21  Tex.  App. 

Obstruction  of  Public  Square  and  Com-  429. 

mon  Highway.  —  In  State  v.  Eas'man,  "Public  Street."  —  In  an  indictment  a 

109  N.  Car.  785,  which  was  an  indict-  highway  may  be  described  as  a  "  pub- 

ment  for  the  obstruction  of  a  public  lie  street."     State  v.   Mathis,  21  Ind. 

square    and    common    highway,    the  277. 

court,  in  ovei ruling  an  objection  that  Common  Highway  for  Carts  and  Car- 

the  indictment  charged   two  distinct  riagee. —  In  an  indictment  for  obstruct- 

offe rises,   said:    "  The    objection   that  ing  a  highway  the  highway  may  be 

the  indiciment  is  bad  because  it  charges  laid  as  a  common  highway  for  carts, 

two  distinct  offenses  is  unfounded.     It  carriages,  etc.,  although  it  has  always 

charges,  and  its  clear  purpose   is   to  been    arched    over;    provided  that    it 

charge,  that  the  defendant  did  obstruct  is  capable  of  being  used  by  all  ordi- 

'a  certain  public  squire  and  common  nary  carriages,  and  notwithstanding  the 

public   highway    there    situate,'    and  archway  is  not  sufficiently  high  to  per- 

charges  facts  descriptive  of  it,  its  loca-  mit  road  wagons  and  other  carriages 

lion,  bounds,   the   uses  to  whicn  it  is  of  unusual  dimensions  to  pass  under 

devoted,  and  how  and   where  it  was  it.     Rex  v.  Lynn,  1  C.  &  P.  527,  11  E. 

obstructed.     It  charges   also   the   ob-  C.  L.  457. 

struction  of  the    highway   described,  That  Boad  Connects  with  Public  High- 

and    though   there   m.iy   be   some   re-  way.  —  In  State  v.  Price,  21  Md.  449, 

dundancy   of    facts    charged,    and    it  the  first  count  of  the  indictment  charged 

might  have  been  framed  with  greater  the  obstruction  of  a  road  leading  from 

technical   precision   and    formality,   it  S.'s  gate  to  B.'s  house,  and  the  second 

:fiarges  but  a  single  offense,  with  suffi-  count  charged  the  obstruction  of  a  road 

:ient  clearness  to  enable  the  court  to  leading   from    S.'s   gate   towards    the 

see   what  it  is,   and   the  defendant  to  turnpike.     The  defendant's  plea,  after 

make  any  defense  he  miv  have."  stating  by  way  of  inducement  that  the 

Obstruction  of  Several  Highways.  —  An  road  commenced  and  *nded  on  private 

indictment   is    not    bad   for  duplicity  property  without  connecting  with  any 

alihough  it  charges  the  obstruction  of  public  thoroughfare,  denied  that  it  was 

certain  public  "  highways,"   provided  a  public  road.    The  replication  averred 

it  appears  that  the  obstruction, although  that  the   road   was  opened  from  S.'s 

affecting   more    than   one    road,    was  gate  to  the  turnpike,  and  that  it  was  a 

located  at  their  intersection.     Clift  v.  public   road.      It    was   held  that  this 

State.  6  Ind.  App.  199.  averment  cf  the  replication  was  a  clear 

Indictment     Following    Language    of  departure  from  the  indictment,  and  also 

Statute.  —  Under  a    statute   providing  that  the  indictment  should  have  shown 

that  a  conductor  or  other  person  hav-  that    the   road   obstructed,    connected 

ing  charge  of  a   railroad   train,  who  with,  and  was  accessible  from  a  public 

permits  or  suffers  the  train  to  remain  highway. 

standing  across  any  public  highway,  2.  State  v.  Lemay,  13  Ark.  405;  Slate 

street,  or  alley,  or  who,  whenever  it  v.   Withrow,  47  Ark.   551;  Nichols  v. 

becomes  necessary  to  stop  such  train  State,  89  Ind.  298;  State  v.  Stewart,  66 

across  any  highway,  fails  or  neglects  Ind.  555. 

to  leave  a  space  of  sixty  feet  across  For  indictments  held  to  be  sufficient 

said   thoroughfare,  shall   be   fined,   an  in    their  description   of    the    highway 

affidavit  which  charges  that  the  defend-  alleged    to   have  been  obstructed,  see 

ant,  a  conductor,  did   unlawfully  per-  Patton  v.  State,  50  Ark.  53;  St.  Louis, 

mit  and  suffer  his  train  to  remain  stand-  etc.,  R  Co.  v.  State,  52  Ark.  51;  Nichols 

ing  across  a  certain  public  street,  and  v.  State,  89  Ind.  298;  State  t\  Pullen, 

did  fail  and  neglect  to  leave  a  space  of  43  Mo.   App.  620;  State  v.  Collins,  38 

sixty  feet  across  said  street,  is  not  bad  Tex.  189. 
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Facts  Begirding  Establishment.  —  A  general  averment  that  the  road 
is  a  public  highway  is  sufficient  without  setting  forth  at  length 
facts  to  show  that  it  is  such.1 

Class  of  Highway.  —  In  some  of  the  states  highways  are  divided 
into  different  classes  or  grades,  but  it  is  generally  held  to  be 
unnecessary  to  charge  the  particular  class  to  which  the  highway 
alleged  to  have  been  obstructed  belongs.* 

Sotting  Oat  Termini.  —  In  indictments  for  the  obstruction  of  high- 
ways it  is  not  necessary  to  set  out  the  termini  of  the  road;  but 
if  set  out  they  must  be  proved  as  alleged.8 

In  Iowa,  however,  it  has  been  held  riages,  to  go,  return,  pass,  repass,  ride, 

that  an  indictment  charging  the  main-  and  labor/   is  used.     We   think   the 

tenance  of  a  building  upon  the  high-  allegation  of  the  indictment  before  us, 

ways  and  streets  of  the  town  of  A.  in  that  the  road  described  was  and  is  'a 

the  county  of  B.  is  sufficient,  without  common  highway,  in  Putnam  county, 

designating  the    particular    street  or  in  this  state,  made  and  laid  out  for  the 

highway  obstructed.    State  v.  Finney,  people  of  this  state  to  go,  return,  and 

99  Iowa  43.  pass,  at  their  free  pleasure  and  will. 

Description  Confined  to  Part  Obstructed,  on  foot,  on  horseback,  and  in  vehicles/ 
— An  indictmeni  for  obstructing  a  high-  is  equivalent  to  either  that  of  the  corn- 
way  need  describe  particularly  only  the  mon-law  fotm,  or  to  an  allegation 
part  of  the  way  which  is  obstructed,  under  the  statute  that  it  was  and  is  an 
but  if  it  describes  the  entire  road  the  '  established  highway/  It  is  not  neces- 
description  must  be  proved  as  alleged,  sary  to  use  the  exact  language  of  the 
Martin  v.  People,  23  111.  395;  Houston  statute;  words  of  equivalent  import  are 
v.  People,  63  111.  185.     And  see  Lewis-  sufficient/' 

ton  v.  Proctor,  27  111.  414;  People  v.        Laid  Out  and  Defined  by  County  Court. 

Young,  72  III.  411.  — In  State  v.  Lemay,  13  Ark.  405,  a 

Beginning,  Terminus,  and  Course.  —  An  count  in  an  indictment  charging  that 

affidavit  before  a  justice  of  the  peace  the  defendant  did  then  and  there  ob- 

for  obstructing  a  highway,  in  which  the  struct  a  public  road  leading  from  L.  to 

road  is  described  by  giving  its  begin-  N.  and  C,  etc.,  was  held  to  be  suffi- 

ning,  terminus,  and  course,  is  sufficient  cient,    but  it   was  said  that  in  cases 

so  far  as  the  description  of  the  high-  where  the  County  Court  has  laid  off  the 

way  is  concerned.    State   v.  Buxton,  roads  of  the  county  into  road  districts, 

31  Ind.  67.  as  provided  by  statute,  it  would  be  the 

Same  Description  as  in  Order  of  Estab-  better  practice  to  describe  the  road, 

liahment.  —  An    indictment   which  de-  alleged  to  have  been    obstructed,   as 

scribes  the  highway  alleged  to  have  thus  designated   and   defined   by  the 

been  obstructed,  in  substantially   the  County  Court. 

same  manner  as  the  order  of  the  com-        2.  Thompson   v.   State,   20  Ala.  54; 

missioners  and  the  report  of  the  jury  Meuly  v.  State,  3  Tex.  App.  382;  Con* 

establishing  it,  is  sufficient  as  against  a  ner  v.  State,  2T  Tex.  App.  176. 
motion  in  arrest  of  judgment.    State        3.  Com.  v.  Hall,  15  Mass.  240;  State 

v.  Smith,  100  N.  Car.  550.  v.  Rhodes,  35  Mo.  App.  360;  State  v. 

1.  Jackson  v.  Smiley,  18  Ind.  247;  Northumberland,  46  N.  H.  158;  Mat- 
Nichols  v.  State,  89  Ind.  298;  State  p.  thews  r.  Slate,  25  Ohio  St.  536;  Slate 
Collins,  38  Tex.  189.  v.    Hume,    12  Oregon   133;    Foster's 

Common  Highway,  Made  and  Laid  Out.  Case,  8  C.  &  P.  612. 
—  In  Palaika,  etc.,  R.  Co.  v.  Slate,  23        In  State  v.   Hume,  12  Oregon   133, 

Fla.  547,  the  court,  in  overruling  an  the  court  said:  "  There  is  a  difference 

objection   to   the    indictment    on    the  between  pleading  a  public  and  private 

ground  that  if  did  not  allege  that  the  way.     In  the  former  case  it  is  not  nec- 

highway  was  "  an    established   high-  essary  to  set  out  the  termini;  in  the 

way/'  said:  "  In  indictments  at  com-  latter  both  must  be  set  out  with  cer- 

mon  law  the  expression,  the  king's  or  tainty.      Taunton,  J.,  in  Simpson  v. 

queen's  '  common  highway,  used   for  Lewthwaite,  3  B.  &  Ad.  226,  23  £.  C. 

all  the  liege  subjects,    *    *    *    with  L.   59.     In   pleading  a  highway  it  is 

their  horses,  coaches,  carts,  and  car-  sufficient  to  sei  forth  in  a  compendious 

936  Volume  XX. 


Obstruction  STREETS  AND  HIGHWA  YS.        of  stmts,  etc 

(3)  Description  of  Obstruction.  —  The  indictment  must  charge 
facts  which  show  the  existence  of  the  obstruction  complained  of,1 
and  its  nature  should  also  be  described,*  but  it  is  not  necessary 
to  charge  its  length  or  breadth.1 

Location  of  Obstruction.  —  The  particular  place  where  the  alleged 
obstruction  was  located  need  not  be  alleged,4  unless  a  judgment 
of  abatement  is  sought.5 

(4)  Continuance  of  Obstruction.  —  Where  the  continued  main- 
tenance of  an  obstruction,  which  has  been  created  either  by  the 

way  that  it  is  a  highway,  without  set-  Jeffries     p.      McNamara,     49      Ind 

ting  forth  when  it  became  a  highway.  142. 

Aspindall  ?•.  Brown,  3  T.  R.  266.  In  Boyer  p.  State,  16  Ind.  451,  an 
But  if  the  termini  be  stated  they  must  averment  that  the  defendant  obstructed 
be  proved,  because  they  become  de-  a  highway  by  "  erecting  and  m ainta in- 
scriptive of  the  identity  of  the  highway  ing  a  fence  and  si  able  thereon,"  was 
described.  State  r.  Noble,  15  Me.  476;  held  to  be  sufficient. 
Hill  p.  State,  41  Tex.  253;  Rex  p.  St.  An  Indictment  for  Placing  a  Building  in 
Weonard,  6  C.  &  P.  582,  25  E.  C.  L.  a  Highway  need  not  allege  what  par- 
551.  '  When,  however,  a  local  de-  tlcular  part  of  the  building  obstructs 
scription  sufficient  to  identify  and  fix  the  way.  Stale  p.  Atherton,  16  N.  H. 
the    precise    point    of    obstruction    is  203. 

given,  as  well  as  the  termini,  the  latter  8.  In    Snow    p.     Adams,    1    Cush. 

may  be  disregarded,  and  proof  that  a  (Mass.) 443,  the  court  said:    "  In  some 

road  existed  at  the  place  of  obstruction  of  the  old  English  books  it  is  said  that 

is  alone  necessary.'     Lewiston  p.  Proc-  in  an  indictment  for  a  nuisance  in  a 

tor,  27  Iil.  419;  Dimon  v.  People,  17  highway  it  is  necessary  to  allege  the 

111.   421;    Houston   p.   People,  63   111.  length   and   breadth   of  the  nuisance. 

186."  But  it  has  been  held  for  nearly  a  cen- 

In  Vorth  Carolina,  however,  it  has  tury  that  this  particularity  is  unneces- 

been  held  that  an  indictment  for  ob-  sary."     Citing  Rex  z\  Sniith,  Say.  98; 

struciing  "  a  certain  public  road  and  Rex  p.  Brookes,  Say.  1(7;  Rex  p.  East 

common  highway,"  without  specifying  Lidford,  Say.  301. 

its  particular    location,  and  terminal  Depth  of  Ditch— Height  of  Embank* 

points,  is  defective.     State   p.   Crura-  ment.  —  An  indictment  for  obstructing 

pier,  88  N.  Car.  647.  a  highway  "  by  then  and  there  unlaw- 

1.  State  p.  Baker,  58  lad.  417.  fully  cutting  a  ditch  alongside  of,  and 

2.  Description  of  Obstruction.  —  An  making  an  embankment  alongside  of 
averment  that  the  defendant,  "  a  cer-  and  acioss  said  highway,  thereby  caus- 
tain  impediment,  to  wit,  a  large  quan-  ing  the  water  to  flow  in  said  road,"  is 
tity  of  logs,  sticks,  brushwood,  and  sufficient,  as  far  as  the  description  of 
dirt,  did  erect  and  cause  to  be  erected,"  the  obstruction  is  concerned  and  it  is 
has  been  held  sufficient  under  the  Ala-  not  necessary  further  to  allege  the 
bama  statute.  Thompson  p.  State,  20  depth  of  the  ditch  or  the  heighf  of  the 
Ala.  54.  But  an  indictment  under  the  embankment.  State  p.  Day,  52  Ind. 
code  charging  that  the  defendant  ob-  483  [citing  State  p.  Buxton,  31  Ind.  67; 
structed  a  certain  highway  "  by  a  Jeffries  p.  McNamara,  49  Ind.  142]. 
fence,  bar,  or  other  impediment,"  was  4.  Com.  v.  Dunivant,  3  Ky.  L.  Rep. 
held  to  be  fatally  defective  for  a  failure  694;  Matthews  p.  Stale,  25  Ohio  St.  536. 
to  describe  specifically  the  "other  im-  Within  Court's  Jurisdiction.  —  An  affi- 
pediment."  Johnson  p.  State,  32  Ala.  davit  before  a  justice  of  the  peace,  for 
583.  obstructing  a  highway,   which  shows 

Under    a     statute     providing     that  by  its  averments  that  the  obstruction 

"every  person  who  shall  in  any  man-  was  within  the  jurisdiction  of  the  courl, 

ner  obstruct  any  public  highway,"  etc.,  sufficiently  shows  the  place  where  the 

an  affidavit,  warrant  for  arrest,  and  mit-  obstruction  was  located.     State  p.  Bux- 

timus  charging  that  the  defendant  ob-  ton,  31  Ind.  67. 

structed  the  public  highway  "  by  then  5.  Wood  v.  Stale,  5  Ind.  433;  Cox  p. 

and  there  manufacturing  a  rail  fence  State,  3   Blackf.  (ind.)  193.     But   see 

across    said     road,"     are     sufficient.  Matthews  r.  State,  25  Ohio  St.  536. 
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defendant  or  a  third  party,  is  the  gist  of  the  offense,  facts  show- 
ing such  continuance  must  of  course  be  averred  in  the  indictment.1 

(5)  Intent.  —  The  necessity  of  alleging  that  the  act  of  obstruc- 
tion was  done  knowingly  and  wilfully  will  depend  upon  the  stat- 
ute under  which  the  indictment  is  framed.9 

(6)  TJtat  Town  Is  Incorporated,  —  It  is  not  necessary  to  allege 

1.  Under  Statute  Prescribing  Penalty  facts  circumstantially,   and   an   aver- 

for  Continuance. —  Where  a  statute  pre-  ment  that  the  defendant  created  the 

scribes  a  penalty,  not  for  the  obstruc-  nuisance,  as  though  he  was  responsible 

tion  of  a  road,  but  for  the  continuance  for  its  original  erection,  is  improper  in 

of    such    obstruction,    an    indictment  a  case  where  it  appears  that  the  de- 

thereunder  which  charges  that  the  de-  fendant  has  simply  maintained  an  ob- 

fendant,  on  a  certain  day,  made  and  struction  originally  created  by  a  third 

erected  a  fence  in  and  across  a  certain  party.     State  v.  Brown,  16  Conn.  56. 

part  of  the  highway  (he  being  the  ten-  Joinder  of  Averments  in  Single  Count 

ant  of   the  land   when  the  fence  was  — In  Illinois  it  has  been  held  that  aver- 

made),  and  then  and  there  suffered  and  mentsof  obstructing  a  public  highway 

permitted  the  fence  to  be  and  continue  and  continuing  such  obstruction  can- 

from   said  day   for  one  hundred  and  not  be  joined  in  the  same  count  of  an 

sixty-six   days,   but   which    does    not  indictment.     Burke  v.  People,  23  111. 

allege  that  said  defendant  continued  to  App.  36;    Hoadley  v.   People,   23  111. 

be   a   tenant  of   the   land  during  the  App.  39. 

whole  of  this  period,  or  how  long  he  Unneoeaaary  to  Allege  Continuance.— 

did  continue  to  be  so,  or  that  he  con-  In  Missouri  it  has  been  held  that  the 

tinued  to  be  so  for  any  period  after  the  information  need  not  contain  a  continu- 

fence  was  erected,  is  bad  upon  demur-  ando%  as  in   the  case  of  a  prosecution 

rer.     Com.  v.   Walters,  6  Dana  (Ky.)  for  levying  a  nuisance  sought  to  be 

291.  abated.     State  v.  Bradley.  31  Mo.  App. 

Where   State  Proceeds  for  Additional  308. 

Fine  for  Continnanoe.  —  In  Arkansas  it  2.  See  generally  article  Indictments, 

has  been  held  that  where  the  state  pro-  Informations,  and  Complaints,  vol. 

ceeds  for  the  additional  fine  of  two  dol-  10,  p.  491  et  seq%y  and  see  the  following 

lars  per  day,  authorized  by  statute,  for  cases:     Savannah,  etc.,  R.  Co.  v.  State, 

the  continuance  of  an  obstruction,  the  23   Fla.   579;  State  v.   Baltimore,  etc., 

offense  must  be  laid  with  ^coniinuando,  R.  Co.,  120  Ind.  298. 

coupled   with    an   averment   that  the  Where  the  stopping,  with  a  team  or 

overseer  of  the  road   has  ordered  the  carriage,  upon  or  across  a  cross-walk, 

defendant  to  remove  the  obstruction,  is   made  an  offense  of  itself,  without 

State  v.  Lemay,  13  Ark.  405.  reference   to  an  express  intent  to  ob- 

Where    Judgment    of    Abatement    Is  struct  public  travel,  the  complaint  need 

Bought.  — An  indictment  charging  that  not  charge  such   intent  on  the  part  of 

the  defendant,  on  the  first  day  of  Oc-  the  defendant.     Com.   v.    Derby,   162 

tober,  1854,  obstructed  a  public  high-  Mass.  183. 

way,  and  did  on  divers  other  days  An  indictment  under  a  statute  pun- 
between  that  day  and  the  time  of  mak-  ishing  "  any  person  who  shall  know- 
ing this  inquisition,  continue  and  allow  ingly  and  wilfully,  without  lawful 
the  said  obstruction  to  remain,  where-  authority,  obstruct  any  road,"  must 
by  the  citizens  of  the  state,  during  the  allege  the  scienter.  Bailey  v.  Com., 
time  aforesaid,  could  not  pass  over  the  78  Va.  19. 

road,  sufficiently  charges  the  continued  In  an  indictment    under  West  Vir- 

existence  of  the  nuisance  at  the  date  of  ginia  Acts  1881,  c.  14,  §  45,  it  is  suffi- 

the  inquisition,  and  therefore  justifies  cient  to  allege  that  the  act  of  obstruc- 

a  judgment  to  abate  it.     Wroe  v.  State,  tion  was  done  unlawfully  or  without 

8  Md.  416.  lawful  authority,   and  it  is  not  neces- 

Distinction  Between  Creation  and  Con-  sary  to  allege  that  it  was  done  "  inow- 

tinnanoe.  —  Although  a  continuance  by  ingly  and  wilfully,"  since  these  words 

the  defendant  of  a  nuisance  erected  by  do  not  appear  in  the  statute;  if  used 

a  third  party  may,  perhaps,  be  equiva-  they   may  be  rejected  as  surplusage, 

lent  to  its  creation  by  the  defendant.  State   r.  Chesapeake,   etc..   R.  Co.,  34 

the  information  should  sei    forth  the  W.  Va.  S09. 
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that  the  town  in  which  the  highway  is  situated  is  incorporated, f 
unless  the  statute  under  which  the  indictment  is  framed  makes 
such  incorporation  an  element  of  the  offense.9 
c .  Pleading  and  Proof  —  Variance  —  Proof  of  continuing  under 

Averment  of  Creating  Obstruction.  —  An  indictment  'for  creating  an 
obstruction  on  a  highway  is  not  supported  by  proof  of  continuing 
an  obstruction  created  by  a  third  party.* 

Description  of  Highway.  —  It  has  been  held  that  where  a  local 
description  sufficient  to  identify  and  fix  the  precise  point  of 
obstruction  is  given,  as  well  as  the  termini  of  the  road,  the  latter 
may  be  disregarded,  and  proof  of  the  existence  of  a  road  at  the 
place  of  obstruction  is  sufficient;  but  where  the  allegation  is 
general,  that  a  road  leading  from  one  place  to  another  has  been 
obstructed,  its  existence  between  the  points  named  must  be 
proved  as  a  matter  of  essential  description.4 

Method  of  Establishment.  —  If  the  thoroughfare  alleged  to  have  been 
obstructed  is  described  simply  as  a  "highway,"  proof  of  a  public 
road  established  by  any  of  the  recognized  methods  is  sufficient, 
but  where  some  particular  mode  of  establishment  is  charged  it 
must  be  proved  as  laid.* 

1.  State  v.  Finney,  99  Iowa  43;  State  dedication.  State  v.  Teeters,  97  Iowa 
v.  junker,  37  Tex.  478.  458,  following   State   v.    Robinson,  28 

2.  McClanahan  v.  State,  21  Tex.  App.  Iowa  514,  and  distinguishing  State  v. 
429.  And  see  Illinois  Cent.  R.  Co.  v,  Snyder,  25  Iowa  208,  in  which  latter 
Com.,  (Ky.  1898)47  S.  W.  Rep.  255.  case  it  was  held  that  a  charge  of  ob- 

8.  State    v.    Brown,    16    Conn.    58;  structing  a  "  county  road  "   was  not 

Hoadley  v.  People,  23  HI.  App.  39.  supported  by  proof  of  a  highway  by 

4.  Houston  v.   People,   63    111.    185  use  or  prescription. 

\ citing  Martin  v.  People,  23   111.  395;  Proof  of  Town  Way  under  Averment  of 

Lewiston  v.  Proctor,  27  111.  414].  Common  Highway.  —  An  indictment  for 

In  Missouri,  under  the  statute  of  jeo-  erecting  or    maintaining    a    building 

fails  (Rev.  Stat.  Mo.,  §  1820),  a  variance  upon  a  "  common  highway  and  public 

between  the  prcof  and  the  averments  road  "  is  not  supported  by  proof  of  the 

of  the  indictment,  in  a  prosecution  for  existence  of  a  "town  way  "  or  "private, 

obstructing  a  highway,  furnishes  no  way.'1     State  v.  Bradbury,  40  Me.  154 

ground  for  reversal  unless  the  court  letting  State  v.  Strong,   25   Me.    298; 

finds  that  such  variance  is  material.  State  v.  Sturdivant,  18  Me.  66]. 

State  v.  Pullen,  43  Mo.  App.  620;  State  But  proof  of  a"  town  way  "  supports 

v.  Weese,  67  Mo.  App.  466;  State  v.  an  averment  of  a"  common  highway 

Rhodes,  35  Mo.  App.  360.  and    public   street,"    since   the  term 

In  England.  —  An  indictment  for  an  "  public  street  "applies  to  town  ways, 

obstruction  of  a  public  highway,  de-  State  v.  Beeman,  35  Me.  242. 

scribing  it  as  running  from  A.  towards  Proof  of  User  under  Averment  of  Statu- 

and  unto  B.,  is  satisfied  by  proof  of  a  tory Establishment.  —  Evidence  that  the 

public  way   leading  from    A,   to   B.,  road  has  been  used  and  traveled  by 

though  turning  backwards  between  A.  the  public  for  many  years  does  not  sup- 

and  B.  at  an  acute  angle,  and  though  port  an  averment  that  it  is  a  "  public 

the  part  from  A.  to  the  angle  is  an  im-  road,  lawfully  established  and  classi- 

memorial  way,  and  the  part  from  the  fied  as  a  first-class  road."     Meuly   v. 

angle    to    B.    is    recently    dedicated.  State,  3  Tex.  App.  382. 

Rex  v.  Downshire,  4  Ad.  &  EI.  232,  31  Averment  of  Publio  Highway  —  Proof 

E.  C.  L.  58.  of  Cart- Way.  —  An  indictment  for  ob- 

6.  Under  an  Indictment  for  Obstructing  structing  a  certain  common  and  public 

a  "Publio  Highway"  a  conviction  may  highway  is  not  supported  by  proof  of 

be  had  for  obstruction  of  a  highway  obstructing  a  cart  way.  State  t».  Purify, 

established  either  by  prescription  or  by  86  N.  Car.  681. 

20  Encyc.  PI.  &  Pr.  —  59  929  Volume  XX. 


Obstruction  5  TREE  1 S  A  i\D  h  IGH I VA  \  S.        of  Streets,  eta. 

Place  and  Nature  of  Obstruction.  —  Material  variances  between  the 
pleading  and  the  proof  as  to  the  location  of  the  obstruction,1 
or  its  nature,*  are  also  fatal. 

d.  Burden  of  Proof.  —  The  burden  of  proving  that  the 
highway  alleged  to  have  been  obstructed  was  a  regularly  estab- 
lished and  open  road  or  thoroughfare  rests  on  the  prosecution,3 
but  where  the  defendant  sets  up  as  a  defense  an  order  of  the 
court  to  change  the  road,  the  burden  of  proving  that  he  con- 
formed to  such  order  is  upon  him,  and  it  is  not  for  the  prosecu- 
tion to  prove  that  he  varied  from  it.4 

e.  Instructions.  —  On  an  indictment  for  obstructing  a  high- 
way the  court  may  inform  the  jury  as  to  what  facts  are  necessary 
to  establish  the  existence  of  the  highway,  and  leave  it  to  them 
to  determine  whether  or  not  such  facts  exist.*  Where  wilfulness 
is  an  essential  element  of  the  offense,  or  where  the  defense  is 

Necessity  to  Prove  Acceptance  by  Pub-  Maine,  it  was  held  that  as  the  nuisance 

lie  —  In  People  v.  Underhill,  144  N.  Y.  was  proved  to  be  in  the  stale  of  New 

316,    which    was    an    indictment    for  Hampshire  it  was  not  important  that 

maintaining  a  nuisance  in  obstructing  the  dam  which  occasioned  it  was  in 

a  highway,  it  was  held  that  evidence  Maine,  and  that  the  averment  as  to 

which  showed  a  dedication  of  the  land  the  locality  of  the  dam  might  be  treated 

composing  the  highway,  but  failed  to  as  surplusage. 

show   an    acceptance    by    the    public  2.  There  is  a  fatal  variance  between 

authorities,   was  insufficient  to  show  an  averment  that  a  highway  was  ob- 

the  defendants  guilty  of  the  offense  structed  "  by  placing  in  and  across  it 

charged.  certain  plank,      at  a  place    specified, 

1.  Obstruction  Located  at  Terminus  of  and  proof  that  a  dangerous  hole  in  the 

Bead.  —  Where     the     indictment    de-  street  crossing  was  permitted  to  exist, 

scribes  the  highway  as  leading  from  and  continued  for  a  week  or  two,  which 

one  town  to  another  the  termini  are  hole  was  occasioned   by  the   slipping 

excluded,  and  if  the  proof  shows  that  down  of  a  plank  from  its  place.     State 

the  obstruction  was  located  in  one  of  v.  Roanoke  R.,  etc.,  Co.,  109  N.  Car. 

the  towns  named  as  a  terminus  of  the  860. 

road,  the  defendant  must  be  acqui tied.  Time  of  Obstruction.  —  Although  an 
Reg.  v.  Botfield,  C.  &  M.  151,  41  E.  indictment  against  a  railroad  company 
C.  L.  88;  Reg.  v.  Fisher,  8C.  &  P.  612,  for  obstructing  a  highway  with  its  cars 
34  E.  C.  L.  550.  And  see  State  v.  charges  the  act  complained  of  to  have 
Carman,  Tappan  (Ohio)  194.  been  done  on  a  certain  day,  the  defend- 
Where  Offense  Depends  on  Location  of  ant  cannot  object  to  evidence  that  it 
Obstruction.  —  Where  obstructions  of  has  obstructed  the  highway  on  other 
the  highway  within  a  town  and  those  occasions,  unless  it  moves  to  compel 
outside  are  governed  by  different  laws,  the  prosecution  to  elect  for  which  par- 
there  is  a  fatal  variance  between  an  ticular  offense  it  will  proceed.  State 
averment  that  the  obstruction  com-  v.  Chicago,  etc.,  R.  Co.,  77  Iowa  442. 
plained  of  was  near  a  certain  town,  3.  Bailey  v.  Com.,  78  Va.  19 
and  proof  that  it  was  within  the  town.  4.  Com.  v.  Cornell,  2  Dana(Ky.)  136. 
Illinois  Cent.  R.  Co  v.  Com.,  (Ky.  5.  Zimmerman  v.  State,  4  Ind.  App. 
1898)  47  S.  W.  Rep.  255.  583. 

Distinction  Between  Nuisance  and  Cause  Advene  User  by  Public.  —  In  State  v. 

of  Nuisance. —  In  State  v.  Lord,  16  N.  Tyler,  54  S.  Car.  294,  the  appellate  court 

H.  357,  where  the  indictment  alleged  held  that  an  instruction  by  the  trial 

that    the  defendant  erected    a    dam,  court  that  a  road  was  a  highway  if  it 

partly  in  E.  of  the  state  of  New  Ha  rap-  was  "  substantially  the  same  "  as  had 

shire,  and  partly  in  F.  of  the  state  of  been  used  adversely  by  the  public  for 

Maine,  and  thereby  overflowed  a  cer-  twenty  years,   was  not  prejudicial  to 

tain    highway   at    E.,   and    the   proof  the  defendant,  although  it  did  not  state 

showed  (hat  the  dam  was  entirely  in  that  it  must  be  "  precisely  "  the  same 
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based  on  the  ground  that  the  obstruction  was  not  wilful,  it  is 
error  for  the  court  to  refuse  to  define  the  word  " wilful' '  if  so 
requested.1 

/.  Verdict  and  Judgment.  — a  General  verdict  of  Guilty  is  erro- 
neous where  the  indictment  alleges  a  continuance  of  the  obstruc- 
tion, but  the  proof  does  not  show  such  continuance.* 

A  Special  Verdict,  in  order  to  support  a  judgment  of  conviction, 
must  find  all  the  essential  elements  of  the  offense.8 

Judgment  of  Abatement.  —  An  abatement  of  the  obstruction  may 
be  required  as  a  part  of  the  sentence  upon  conviction.4 

where  the  jury  found  that  there  was  no  8.  People  v.  Livingston,  27  Hun  (N. 

change  in  the  road  at  the  place  of  ob-  Y.)  105. 

struct! on.  3.  A  special  verdict  which  does  not 

Where  Defendant    Denies  Legality  of  find  that  the  user  of  the  road  by  public 

Highway.  —  If  the  defendant  introduces  was  of  right  and  adversary,  is  defective, 

proof    to  show   that   the   highway   in  State  v.  Stewart,  91  N.  Car.  566. 

question  is  not  a  legal  one,  it  is  not  4.  Zimmerman  v.  State,  4  Ind.  App. 

error  to  instruct  the  jury  that  the  fact  583;  People  v.  Livingston,  27  Hun  (N. 

that  the  supervisor  had  ordered    the  Y.)  105;    Taggart  v.  Com.,  21   Pa.  St. 

defendant  to  open  the  road  and  remove  527. 

the  obstruction  was  competent  evidence  Form  of  Sentence  Dependent  on  Statute, 

tending  to  prove  that  the  highway  had  —  On  indictments  for  the  obstruction 

not    been    abandoned   by  the   public,  of  highways,  the  rule  as  to  the  proper 

Martin  v.  People,  13  111.  341.  form  of  sentence  varies  according  to 

Where  There  Is  Clear  Proof  of  a  High-  siatutory  provisions.  Where  a  party 
way  by  Prescription  it  is  not  reversible  has  a  right  to  erect  the  obstruction 
error  for  the  court  to  instruct  the  jury  complained  of,  and  the  nuisance  con- 
that  alterations  in  the  travel  of  the  sists  in  exceeding  his  privileges,  the 
highway  by  the  public  would  not  sentence  is  not  to  remove  the  building 
change  the  character  of  the  road;  nor  altogether,  but  to  make  it  conform  to 
is  it  prejudicial  error,  in  such  a  case,  the  license.  In  such  cases  it  is  usual 
for  the  court  to  instruct  the  jury  that  to  issue  a  writ  to  the  sheriff  command- 
they  must  find  from  seven  to  ten  years  ing  him  to  execute  the  judgment, 
user  (such  instruction  being  based  on  Taggart  v.  Com.,  21  Pa.  St.  527,  citing 
the  curative  statute  of  1889-90  entitled  Respublica  v,  Arnold,  3  Yeates  (Pa.) 
€*  An  Act  correcting  informalities  of  rec-  423. 

ord  in  the  establishment  of  the  various  Order  Not  leaned  as  of  Coarse.  —  In 

public    roads    and    highways   in    this  Ohio  it  has  been  held  that  the  order  to 

state  ")~    State  v.  Horlacher,  16  Wash,  abate  the  nuisance  will  not  issue  to  the 

325  sheriff  as  a  matter  of  course,  but  only 

Direction  of  Verdict.  —  In  a  criminal  on  a  hearing  of  a  motion  for  that  pur- 
prosecution  on  affidavit,  before  a  justice  pose  made  by  the  prosecuting  attorney 
of  the  peace,  for  obstructing  a  highway,  to  the  court  in  which  the  conviction 
it  is  not  error  for  the  Circuit  Court,  on  and  sentence  was  had.  Matthews  v. 
appeal,  to  direct  a  verdict  of  "not  State,  25  Ohio  St.  536. 
guilty,"  if  the  evidence  fails  to  show  Order  of  Abatement  Most  Be  Seasonable. 
that  the  alleged  highway  has  been  es-  — Although  the  defendant  may  be  di- 
tablished  by  law,  or  by  prescription  reeled  to  abate  the  nuisance,  as  a  part 
or  dedication.  State  v.  Trove,  1  Ind.  of  the  sentence,  the  order  to  abate 
App.  553>  #  should  be  reasonable,  and  where  the 

1.  Lensing  v.  State,  (Tex.  Crim.  1898)  defendant  is  a  railroad  company  the 

45  S.  W.  Rep.  572;  Sneed  v.  State,  28  order  should  not  require  an  absolute 

Tex.  App.  56.  removal  of  the  elements  of  the  road 

For  instructions  held  to  define  prop-  bed   from   the   highway,  provided  an 

erly  the  term  "  wilful,"  in  this  connec-  abatement  in  any  other  method  would 

tion,  see  States.  Chicago,  etc.,  R.  Co.,  be  equally  effective.     Palatka,  etc.,  R. 

77  Iowa  442;    Cornelison  v.  State,  40  Co.  v.  State,  23  Fla.  546. 

Tex.  Crim.  159.  Where  Defendant  Does  Not  Own  Land 
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3.  Action  at  Law  —  a.  Jurisdiction  and  Venue.  —  A  statute 
giving  justices  of  the  peace  jurisdiction  of  actions  for  damages 
from  obstruction  of  highways  does  not  necessarily  deprive  the 
Circuit  Court  of  jurisdiction  in  like  cases.1  It  has  been  held  that 
actions  of  this  nature  are  local  and  should  be  brought  in  the 
county  where  the  road  lies.9 

b.  Parties.  —  Actions  on  behalf  of  the  public  to  abate  obstruc- 
tions in  highways,  and  to  recover  damages,  are  properly  brought 
in  the  name  of  the  highway  officers  of  the  county  or  district  in 
which  the  road  is  located,8  except  where  the  corporate  limits  of 
a  municipal  corporation  are  extended  over  such  road,  in  which 
case  the  action  should  he  brought  by  the  municipality.4 

c.  Averments  of  Declaration  or  Complaint—  (i)  In 
General,  —  A  declaration  or  complaint  based  upon  an  obstruc- 
tion of  a  highway  should  show  a  wrongful  and  unlawful  obstruc- 
tion amounting  to  a  public  nuisance.5 

on  Which  Obstruction  Is  Located.  —  In  of  the  public,  and  that  the  county 
State  v.  Floyd,  39  S.  Car.  23,  which  supervisor  may  still  brin£  an  action  for 
was  an  indictment  foi  obstructing  a  obstruction  thereof.  Bisher  v.  Rich- 
neighborhood  road,  it  was  held  that  a  ards,  9  Ohio  St.  495. 
judgment  requiring  the  defendant,  in  5.  Form  of  Action  —  Trespass  on  Case, 
addition  to  a  fine,  to  abate  the  ob-  —  In  Maine  it  has  been  held  that  a 
struction,  was  proper,  although  such  declaration  for  obstructing  a  highway, 
defendant  was  not  the  owner  of  the  containing  the  essential  averments,  is 
land  over  which  the  road  passed,  and  sufficient  either  in  a  plea  of  trespass  or 
although  it  appeared  that  the  owner  trespass  on  the  case,  the  distinction 
was  present  when  the  road  was  ob-  between  these  forms  of  action  having 
structed.  But  to  the  contrary  see  been  abolished  by  statute  in  that  state. 
People  v.  Livingston,  27  Hun  (N.  Y.)  Holmes  9.  Corthell,  80  Me.  31. 
105.  Waiver  of  Complaint  in  Writing.  —  In 

1.  Knorr  v.  Canfield,  78  Mich.   168.  Illinois  it  has  been  held  that  a  motion 

2.  Crook  v.  Pitcher,  61  Md.  510.  to  dismiss  a  suit,  commenced  before  a 
8.  In  California  it  has  been  held  that  justice  of  the  peace,  for  obstructing  a 

actions  to  abate  obstructions  in  high-  highway,  on  the  ground  that  the  corn- 
ways  should  be  in  the  name  of  the  road  plaint  is  not  in  writing,  will  not  be 
overseer  or  road  commissioner,  and  not  granted  where  the  defendant  has  p re- 
in the  name  of  the  county.  San  Benito  viously  appeared  and  obtained  a  con- 
County  v.  Whitesiaes,  51  Cal.  416;  Hall  tinuance  of  the  cause.  Clifford  v.  Eagle, 
r.  Kauffman,  106  Cal.  451.  35  111.  444. 

In  Ohio  it  was  held  that  where  the  Contrary  to  Law.  —  A  complaint  which 

plain  1  iff,  in  an  action  before  a  justice  merely    alleges    that    the    defendant 

of   the   peace,    was   described   as  "A  has  caused    to    be    made   and   main- 

B,  supervisor  of   road    district    num-  tained  an  opening  in  the  public  side- 

ber  6,  Stonecreek  township,  Clermont  walk,  without  alleging  that  it  is  made 

county,"  on  appeal,  the  supervisor  for  and   maintained   contrary  to  law,   or 

the  time  being  might  file  his  petition  averring  facts  from  which  such  unlaw 

as  "  supervisor  of  road  district  num-  ful  construction  and  maintenance  can 

ber  6,"  etc.     Hill  v.  Road  Dist.  No.  6,  be  inferred,  does  not  state  a  cause  of 

10  Ohio  St.  621.  action  for  a  nuisance.     Ennisf.  Myers, 

4.  Powell     County      v.      Kentucky  29  N.  Y.  App.   Div.  382,  citing  Jorgen- 

Union  Lumber  Co.,  (Ky.   1893)  24  S.  sen  v.  Squires,  144  N.  Y.  280. 

W.    Rep.    114*    Lawrence   R.   Co.    v.  Joinder  of  Causes  of  Action.  —  In  an 

Mahoning  County,  35  Ohio  St.  1.  action  for  damages  for  obstructing  a 

It  Seems  that  a  County  Boad  Is  Not  highway,  the  complaint  is  good  upon 

Merged  in  a  State  Boad,  laid  out  over  it,  demurrer,  although  it  alleges  the  right 

hut  that  the  two  may  still  co  exist  for  of  way  to  be  both  a  public  and  a  private 

the  accommodation  of  different  classes  one,  provided  it  shows  a  clear  in  fringe- 
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(2)  Special  Damage  to  Private  Individual,  —  Where  the  action 
is  brought  by  a  private  individual  the  special  and  peculiar  dam- 
age suffered  by  the  plaintiff,  beyond  that  suffered  by  the  public, 
is  the  gist  of  the  action,  and  facts  showing  such  damage  must 
be  alleged  in  the  complaint.1 

ment  upon  the  plaintiff's  legal  rights.  Carpenter  v.  Mann,  17  Wis.  155;  Win- 

If  two  causes  of  action  are  improperly  terbottom  v.  Derby,  L.  R.  2  Exch.  316. 

united  in  one  paragraph,  the  remedy  And  see  in  general  article  Nuisances, 

is   by   motion   and   not  by  demurrer,  vol.  14,  p.  1112. 

Ross  v.  Thompson,  78  Ind.  90.  For  Complaints  Held  to  Be  Sufficient  in 

Where  a  person  who  has  obstructed  their  averments  ot  special  damage,  see 
a  highway  subsequently  becomes  in-  Blanc  v.  Klumpke,  29  Cal.  156;  Jack- 
solvent,  and  makes  an  assignment  for  son  v.  Kiel,  13  Colo.  37S;  Barrows  v. 
the  benefit  of  creditors, and  the  assignee  Sycamore,  150  111.  588;  Ross  v.  Thomp- 
maintains  an  obstruction  created  by  son,  78  Ind.  90;  Redford  v.  Coggeshall, 
such  assignor,  such  erection  and  main-  19  R.  I.  313;  Blagrave  v.  Bristol  Water- 
tenance  constitute,  in  fact,  but  one  con-  works  Co.,  1  H.  &  N.  369,  26  L.  J. 
linuous  obstruction,  and  a  complaint  Exch.  57. 

which    alleges  facts  showing  such  a  For  Complaints  Held  to  Be  Insufficient 

state  of  circumstances  does  not  join  as  regards  their  averment  of  special 

two  distinct  causes  of  action.     Powell  damage,  see    Arkansas  River  Packet 

County   v.    Kentucky  Union  Lumber  Co.   v.  Sorrels,   50  Ark.  466;  Aram  v. 

Co.,  (Ky.  1893)  24  S.  W.  Rep.  114.  Schallenberger,  41  Cal.  449;  Jackson- 

PlaintifPi  Bight  to  Sue.  —  In  Alma  ville,  etc.,  R.  Co.  v.  Thompson,  34  Fla. 

Tp.  v.  Kast,  37  Kan.  433,  a  township,  346;  Holmes  v.   Corthell,   80  Me.  31; 

as  plaintiff,  filed  a  bill  of  particulars  in  Shero  v.  Carey,  35  Minn.  423;  Buck  v. 

a  justice's  court  alleging  that  the  de-  Connecticut,  etc.,  Rivers  R.  Co.,  42  Vt. 

fendant  had  deposited  certain  obstruc-  370. 

tions  in  an  alley  of  a  certain  city,  and  Physical  Contact  Between  Obstruction 
that  the  "overseer  of  road  district  and  Plaintiff's  Property.  —  In  Jackson- 
number  3  removed  said  obstruction  ville,  etc.,  R.  Co.  v.  Thompson,  34  Fla. 
at  his  costs.'1  On  appeal  to  the  Dis-  346,  which  was  an  action  for  damages 
trict  Court  a  demurrer  to  this  bill  of  by  a  private  individual,  for  the  ob- 
particulars  was  sustained,  and  this  struction  of  a  highway,  the  court,  in 
ruling  was  subsequently  affirmed  on  sustaining  a  demurrer  to  the  declara- 
appeal  to  the  Supreme  Court,  on  the  tion  on  the  ground  that  it  did  not 
ground  that  the  bill  was  defective  since  show  special  injury  to  the  plaintiff, 
it  failed  to  show  that  either  the  city  or  said:  "  In  the  declaration  the  plain- 
the  road  district  mentioned  therein  tiff  alleges  that  he  has  been,  by  the 
was  within  the  limits  of  the  township  acts  of  the  defendant  complained  of, 
that  brought  the  action.  cut  off  and  deprived  of  his  rights  of 

1.  Necessity  to  Allege  Special  Injury,  ingress  and  egress  to  and  from  his  resi- 
—  Lewiston  Turnpike  Co.  v.  Shasta,  dence  aforesaid  to  the  city  of  Palalka. 
etc.,  Wagon  Road  Co.,  41  Cal.  562;  In  the  absence  of  any  allegation  of 
Johnson  v.  Stay  ton,  5  Harr.  (Del.)  362;  any  physical  contact  between  the  ob- 
Storm  v.  Barger,  43  111.  App.  173;  Bar-  struction  complained  of  and  the  resi- 
rows  v.  Sycamore,  150  111.  588:  Walt-  dence  property  of  the  plaintiff,  or  that 
man  v.  Rund,  04  Ind.  225;  Dantzer  v.  the  obstruction  was  upon  that  portion 
Indianapolfs  Union  R.  Co.,  741  Ind.  of  the  public  road  immediately  abut- 
604;  Houck  v.  Wachter,  34  Md.  265;  ting  said  property,  we  do  not  consider 
Adams  v,  Barry,  10  Gray  (Mass.)  361;  these  averments  as  equivalent  to  de- 
Powers  v.  Irish,  23  Mich.  429;  Shaubut  daring  that  the  plaintiff  was  denied  all 
v.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  502;  ingress  and  egress  to  his  property. 
Rochette  v.  Chicago,  etc.,  R.  Co.,  32  Construing  these  averments  in  connec- 
Minn.  201 ;  Barnum  v.  Minnesota  tion  with  other  portions  of  (he  plead- 
Transfer  R.  Co.,  33  Minn,  365;  Shero  ing,  they  only  meant  to  assert  that 
v.  Carey,  35  Minn.  423;  Lamphier  v.  ingress  and  egress  to  the  property  from 
Worcester,  etc.,  R.  Co.,  33  N.  H.  495;  the  city  of  Palalka  was  made  more 
Farrellv  v.  Cincinnati,  2  Disney  (Ohio)  difficult,  inconvenient,  and  expensive 
516;   Fisher  v.  Farley,  23  Pa.  St.  501;  by  reason  of  the  obstruction.     Unless 
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(3)  Description  of  Highway.  —  The  highway  may  be  described 
by  giving  its  termini,  or  charging  its  name  if  it  has  one,  or  by 
alleging  any  other  facts  which  suffice  to  identify  it.1 

(4)  Description  and  Location  of  Obstruction.  —  The  length  and 
breadth  of  the  obstruction  need  not  be  charged,9  but  a  com- 
plaint which  fails  to  locate  it  in  such  a  manner  as  to  enable  the 
court  to  order  its  abatement,  in  a  case  where  such  an  order  is 
sought,  is  defective.* 

d.  Defendant's  Pleadings.  —  Where  the  defendant  pleads 
a  license  to  maintain  the  obstruction  complained  of,  his  plea 
must  show  by  its  averments  that  he  has  acted  within  the  terms 
of  such  license.4 

e.  Pleading  and  Proof  —  Variance.  —  As  in  other  actions 

we  so  construe  this  portion  of  the  dec-  the  complaint  did  not  sufficiently  dc- 

laration,   it    is    fatally   repugnant    to  scribe    the   highway   alleged   to  have 

those   portions   which  allege   that  he  been  obstructed,  said:  "  The  complaint 

was  by  reason  of  the  same  obstruction  alleges  that  the  highway  referred  to  is 

*  compelled  to  travel  and  convey  his  forty  feet  wide,  and  that  it  commences 

goods  and  supplies  and  necessaries  for  at  a  certain  point  named,  thence  follow- 

himself  and  family,  and  haul  his  farm  ing  the  course  and  distance  of  a  given 

products,  a  long  distance  in  order  to  line  '  to  the  line  of  average  high  tide  to 

reach  the  city  of   Palatka.'     Such  re-  the  Bay  of  Monterey; '  but  it  is  not  di- 

pugnancy  would  make  the  declaration  recti y  averred  whether  the  land  thus 

objectionable  upon  demurrer.    1  Chitty  described  is  the  centre  or  one  of  the 

on    Pleadings  255.      The  inconsistent  side  lines  of  such  road.     We  think  this 

allegations  would  destroy  and  neutral-  general  description  sufficient.      When                                f 

ize  each  other.     Gould  on  Pleadings,  in  describing   the  location  of  a   road 

p.  144."  the  width  is  given,  and  but  one  of  its 

Prayer    for    Exemplary    Damages.  —  lines  particularly  described,  as  in  the                               I 

Where  causes  of  action  to  abate  an  ob-  complaint  here,  the  line  so  described 

struction  in  the  highway  and  to  recover  by    its    course  and  distance  will   be 

the  statutory  penalty  for  its  continu-  deemed  to  refer  to  the  centre  line  of 

ance  are  joined  in  the  same  complaint,  the  road,  in  the  absence  of  anything  in 

such  complaint  is  not  demurrable  be-  other  parts  of  the  description  tending 

cause  it  also  demands  exemplary  dam-  to  indicate  a  contrary  intention." 

ages  for  unlawfully  and   maliciously  Where  the  Thoroughfare  Obstructed  Is 

maintaining  the  nuisance,  even  though  a  City  Street  it  seems  that  it  is  sufficient 

no  facts  are  stated  showing  that  the  to  describe   it    by  charging  its  name, 

plaintiff  is  entitled  to  such  damages.  American  Furniture  Co.  v.  Batesville, 

The  prayer  is  bad,  but  the  complaint  139  Ind.  77. 

is  not  demurrable   for    that    reason.  2.  Snow  v.  Adams,  1  Cusb.  (Mass.) 

Bailey  v.  Dale,  71  Cal.  34.  443. 

Manner  of  Objecting  to  Insufficient  8.  Sloan  v.  Rebman,  66  Iowa  81. 
Averment. —  In  Hargro  v.  Hodgdon,  89  4.  Where  the  complaint  alleges  that 
Cal.  623,  it  was  held  that  although  the  the  defendant,  a  city,  directed  the  main- 
complaint  did  not,  by  explicit  and  tenance  of  a  railroad  in  one  of  its 
positive  averments,  state  a  special  dam-  public  highways,  which  railroad  con- 
age  or  injury  to  the  plaintiff,  still,  as  stituted  a  nuisance,  causing  special 
that  essential  fact  appeared  by  plain  damage  to  the  plaintiff,  a  plea  by  the 
and  necessary  implication,  and  as  no  defendant  is  sufficient  which  sets  up 
objection  to  the  pleading  was  taken  by  a  charter  granting  permission  to  con- 
special  demurrer,  it  would  be  upheld  struct  and  operate  the  railway  in  ques- 
upon  a  motion  for  judgment  on  the  tion  in  such  streets  as  the  city  council 
pleadings  made  at  the  commencement  should  fix  or  determine,  and  an  ordi- 
of  the  trial.  nance  cf  said  city  council  designating 

1.  Bailey  r.  Dale.  71  Cal.  34.  the  highway  mentioned  in  the  declara- 

In  Freshour  v.  Hihn,  99  Cal.  443,  the  tion  as  one  of  such  streets.     Redford                              ^ 

court,  in  overruling  an  objection  that  v.  Coggeshall,  19  R.  I.  313. 
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the  pleading  and  proof  must  correspond,  and  a  material  variance 
is  fatal.1 

/.  Order  of  Proof.  —  Evidence  to  prove  the  existence  of 
the  obstruction  complained  of  is  admissible  although  it  has  not 
been  preceded  by  proof  that  the  defendant  created  it ;  with  the 
possible  exception,  however,  of  a  case  where  the  defendant  can 
show,  when  such  evidence  is  offered,  that  the  plaintiff  has  no 
other  evidence  by  which  he  can  fix  the  erection  of  the  obstruc- 
tion on  the  defendant.9 

g.  Verdict,  Judgment,  a>id  Costs  —  verdict.  —  It  has  been 

held  that  where  a  paragraph  for  obstructing  a  private  way  is 
joined  with  one  for  obstructing  a  public  highway  a  verdict  for 
the  plaintiff  is  good,  although  it  fails  to  specify  whether  the  way 
is  public  or  private.3 

Judgment  —  Order  of  Removal.  —  In  addition  to  the  recovery  of 
damages  the  plaintiff  may,  in  a  proper  case,  have  judgment  for 
the  abatement  of  the  obstruction.* 

1.  Proof  of  Private  Alley  under  Aver-  Establishment  of  Highway.  —  In  Call- 
ment  of  Pnblio  Alley.  —  An  averment  fornia  it  has  been  held  that  an  or- 
that  the  plaintiff  was  entitled  to  the  dinance  of  a  board  of  supervisors, 
use  of  "  a  public  alley,"  is  not  sup-  directing  the  clerk  to  record  the  road 
ported  by  proof  of  a  right  to  use"  a  pri-  alleged  to  have  been  obstructed  as  a 
vate  alley."  Satchell  v.  Doram,  4  public  highway,  is  not  properly  ad  mis- 
Ohio  S(.  542.  sible  in  evidence  under  a  declaration 
Proof  of  Common-law  Dedication  under  which  does  not  allege  that  such  high- 
Averments  of  Statutory  Establishment.  —  way  is  one  duly  laid  out  or  established 
There  is  a  wide  difference  between  bylaw.  Freshourv.  Hihn.  goXal.  443. 
acquiring  a  street  by  a  common-law  2.  Bartlett  v.  Evarts,  8  Conn.  523. 
dedication  and  acquiring  it  under  the  8.  Ross  v.  Thompson,  78  Ind.  90. 
Minnesota  statute  (§  1878,  Stat.  1894).  4.  When  Verdict  Does  Hot  Find  Contin- 
It  is  true  that  the  same  evidence  is  nanoe  of  Nuisance. —  In  Piatt  v.  Chi- 
often  competent  to  prove  both,  and  cago,  etc.,  R.  Co.,  74  Iowa  127,  it  was 
the  pleader  should  usually  be  allowed  held  that  an  order  for  removal  of  the 
to  plead  and  prove  both  if  he  can;  obstruction  was  not  erroneous  although 
but  he  has  no  right  to  plead  one,  and  the  verdict  did  not  determine  ihe  con- 
when  he  fails  on  that  one  to  prove  tinued  existence  of  the  nuisance,  since 
the  other,  and  obtain  a  finding  in  his  that  fact  was  conceded  on  the  trial, 
favor.  Thus  where  a  complaint  to  When  Obstruction  Is  Not  Located  by 
compel  the  removal  of  obstructions  Complaint  or  Verdict.  —  In  American 
from  the  highway  avers  that  the  street  Furniture  Co.  v.  Batesville,  139  Ind. 
has  been  opened  and  traveled  as  a  77,  which  was  an  action  to  abate  the  ob- 
public  street,  and  planked,  graded,  struction  of  a  highway,  the  complaint, 
worked  and  traveled  for  more  than  in  its  firsi  paragraph,  described  the  ob- 
fifteen  years,  but  does  not  allege  thai  struction  as  upon  Main  street,  and  in 
it  has  ever  been  dedicated  to  the  pub-  the  second  paragraph  as  in  a  highway 
lie  use  as  a  street,  a  common-law  dedi-  running  north  and  south  through  said 
cation  cannot  be  proved.  Benson  v.  town.  The  general  verdict  found  an 
St.  Paul,  etc.,  R.  Co.,  62  Minn.  198.  obstruction  of  "  the  highway  as  corn- 
Immaterial  Variance  as  to  Location. —  plained."-  The  decree  of  the  court  di- 
There  is  no  material  variance  between  rected  the  abatement  of  the  obstruc- 
an  avermem  of  an  obstruction  of  a  tion,  describing  it  as  "  in  the  highway 
highway  in  a  specified  township,  and  between  the  intersection  of  C.  street 
proof  that  a  street  in  a  certain  village  and  the  N.  road  in  the  town,'*  and 
was  obstructed,  where  it  appears  that  ordering  its  removal  "  from  the  high- 
the  village  is  in  the  township.  Patter-  way  for  a  distance  of  twenty-five  feet 
son  v.  Detroit,  etc.,  R.  Co.,  56  Mich,  west  from  the  east  line  of  Main  street 
173.  in  said  town."     The  trial  court  over- 
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Costs.  —  In  actions  of  this  nature  the  general  rules  in  regard  to 
the  allowance  of  costs  apply.1 

h.  Appeal  —  Ai  in  other  Cases.  —  Objections  waived  on  the  trial 
cannot  be  availed  of  on  appeal.* 

3.  Suit  in  Equity  —  <z.  Parties  —  Plaintiff.  —  A  suit  in  equity 
to  enjoin  or  abate  a  public  nuisance,  caused  by  the  obstruction 
of  a  street  or  highway,  may  be  brought  by  the  attorney-general 
in  the  name  of  the  people,*  or  by  a  county,4  town,*  city,6  or 
village  in  its  corporate  capacity ; 7  but  it  is  generally  held  that 
highway  officers  have  no  authority,  as  such,  to  maintain  actions 
of  this  nature  in  their  own  names." 

A  Private  Party  who  suffers  special  and  peculiar  damage  by  rea- 
son of  an  obstruction  may  also  sue  in  his  own  name  to  enjoin 
the  same,  provided  the  circumstances  are  of  such  a  nature  as  to 
warrant  the  interposition  of  a  court  of  equity  ;•  but  in  the  absence 

ruled  the  defendant's  motion  to  modify  d  lest  on  v.  Killbuch  Tp.,  (Pa.  1886)  7 
the  decree  so  as  to  eliminate  the  order  Atl.  Rep.  210;  North  Manheim  Tp.'s 
of  abatement,  but  on  appeal  it  was  held  Appeal,  (Pa.  1888)  14  Atl.  Rep.  137; 
that  this  was  error,  and  that  the  mo-  Neshkoro  v.  Nest,  85  Wis.  126. 
tion  should  have  prevailed,  since  no  Where  a  bill  to  enjoin  the  obstruc- 
definite  order  could  be  based  upon  the  tion  of  a  nighway  is  filed  by  the  town- 
complaint  or  verdict,  as  it  could  not  be  ship,  the  commonwealth,  at  the  in- 
learned  therefrom  where  the  obstruc-  stance  of  the  attorney  general,  need 
tion  was  to  be  found.  not  be  made  a  party.     North  Manheim 

1.  In  Michigan  it  has  been  held  that  Tp.'s  Appeal,  (Pa.  1888)  14  All.  Rep. 
where  the  only  question  in  issue  in  the  137. 

Circuit  Court  is  whether  or  not  the  per-  6.  Reed  v.  Birmingham,  92  Ala.  339; 

ticular  place  where  the  obstruction  was  Metropolitan  City  R.  Co.  v.  Chicago, 

located  was  in  a  public    highway  as  96  111.  620,  distinguishing  Dunning  v. 

constituted  by  user,  and  this  question  Aurora,  40  111.  481;  Chicago,  etc.,  R. 

is  determined  in  the  plaintiff's  favor,  Co.  v.  Quincy,  136  III.  489;  Newark  v. 

he  is  entitled  to  costs,  under  How.  Stat.,  Delaware,  etc.,  R.  Co.,  42  N.  J.  Eq. 

§  8964,  although  the  judgment  is  for  196;  Eau  Claire  v.  Matzke,  86  Wis.  291. 

less  than  one  hundred  dollars.     Knorr  7.  Hempstead  v.  Ball  Electric  Light 

v.  Canfield,  78  Mich.  168.  Co.,  9  N.  Y.  App.  Div.  48;  Waukesha 

2.  Insufficiency  of  Notice  to  Eemove  Hygeia  Mineral  Spring  Co.  v.  Wauke- 
Obstrnetion.  —  The    defendant  cannot,  sha.  83  Wis.  475. 

on  appeal,  object  that  the  notice  to  re-  8.  Needham  v.  New  York,  etc.,  R. 
move  the  obstruction  was  not  suffi-  Co.,  152  Mass.  61;  Coykendall  v.  Dur- 
cient,  where  such  notice  has  been  put  kee,  13  Hun  (N.  Y.)  260;  Putnam  v. 
in  evidence  on  the  triaj  without  objec-  Valentine,  5  Ohio  187. 
tion,  and  a  finding  that  it  was  given  9.  Alabama,  —  Montgomery  v.  Par- 
has  not  been  attacked  in  the  specifica-  ker,  114  Ala.  118. 
tions  of  insufficient  of  evidence.  Hall  Arkansas. —  Draper  v.  Mac  key,  35 
v.  Kauffman,  106  Cal.  451.  Ark.  497. 

3.  People  v.  Beaudry,  91  Cal.  213;  California.  —  Schaufele  v.  Doyle,  86 
Needham  v.  New  York,  etc.,   R.  Co.,  Cal.  107. 

152   Mass.  61;  Putnam    v.   Valentine,  Illinois.  —  Earll  v.   Chicago,  136  111. 

5  Ohio   187.     See    in    general    article  277;  Richeson  r\  Richeson,  8  111.  App. 

Nuisances,  vol.  14,  p.  1136/  204. 

4.  Clayton  County  v.  Herwig,  100  Indiana.  —  Debolt  v.  Carter,  31  Ind. 
Iowa  631;  Stearns  County  v.  St.  Cloud,  355:  Ross  v.  Thompson,  78  Ind.  90; 
etc.,  R.  Co.,  36  Minn.  425.  Harding,  v.  Cowgar,  127  Ind.  245. 

5.  Hutchinson  Tp.  v.  Filk,  44  Minn.  Iowa,  —  Hougham  v.  Harvey,  33 
536;  Hamilton  Tp.  v.  Wainwright,  52  Iowa 203. 

N.  J.  Eq.  419;  Easton,  etc.,  R.  Co.  r.        Kansas.  —  Billard  v.  Erhart,  35  Kan. 
Greenwich  Tp.,  25  N.  J.  Eq.  565;  Hud-    611. 
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of  special  damage  the  only  remedy  is  by  suit  on  behalf  of  the 
public. l 

Joinder  of  Parties  Plaintiff.  —  Where  the  obstruction  affects  several 
persons  in  the  same  manner  by  way  of  special  damage  they  may 
sue  jointly.* 

Defendant.  —  As  a  general  rule  the  party  responsible  for  the 
obstruction  is  the  only  necessary  party  defendant  to  the  suit.3 

b.  Averments  of  Bill  —  in  General.  —  The  bill  must  show 
that  the  defendant  has  unlawfully  obstructed  the  highway,  or 
is  threatening  to  do  so,  and  must  allege  all  other  facts  which 
may  be  necessary  to  entitle  the  plaintiff  to  the  relief  demanded.4 

Kentucky,  —  Louisville,  etc.,  R.  Co.  Cain  discretion  as  to  opening  and  clos- 
er. Sonne,  (Ky.  1899)  53 S.  W.  Rep.  274.  ing  streets.     Raht  v.  Southern  R.  Co., 

Mississippi.  —  Canton  Cotton  Ware-  (Tenn.  Ch.  1897)  50  S.  W.  Rep.  72. 

house  Co.  v.  Potts,  69  Miss.  31.  1.  Wellborn  v.   Davies,  40  Ark.  83; 

New  York,  —  Richardson,  etc.,  Co.  Parsons  v.  Atlanta  University,  44  Ga. 

v.  Barstow  Stove  Co..  (Supm.  Ct.  Spec.  529;  Richeson  v.  Richeson,  8  111.  App. 

T.)  26  Abb.  N.  Cas.  (N.  V.)  150;  Pur-  204;  Pittsburg,  etc.,  R.  Co.  v.  Cheev- 

roy  v.  Schuyler,  (Supm.  Ct.  Gen.  T.)  ers,  149  111.  430;  Dawson  v.  St.  Paul  F. 

15  N  Y.  St.  Rep.  337;  La  very  v,  Han-  &  M.  Ins.  Co.,  15  Minn.  136;  Loeber 

nigan,  52  N.  Y.  Super.  Ct.  463:  Calla-  v.  Butte  General  Electric  Co.,  16  Mont, 

nan  v.  Gilman,  52  N.  Y.  Super.  Ct.  112;  1;  Halsey  v.  Rapid  Transit  St.  R.  Co.. 

De  Witt  v.  Van  Schoyk,  no  N.  Y.  7:  47  N.  J.  Eq.  380;  Morris,  etc.,  R.  Co. 

Wakeman  v.  Wibur,  147  N.  Y.  657.  v.  Newark  Pass.   R.  Co.,  51  N.  J.  Eq. 

Ohio.—  Cincinnati  Hotel  Co.  v.  Bran-  379;  Christopher,  etc.,  St.    R.   Co.  v. 

ahan,  7  Cine.  L.  Bui.  57,  8  Ohio  Dec.  Central  Crosstown  R.  Co.,  67   Barb. 

(Reprint)  305;  Herrick  v.  Cleveland.  7  (N.  Y.)  315;  Philadelphia,  etc.,  R.  Co. 

Ohio  Cir.  Ct.  470.  4  OhioCir.  Dec.  684;  v.  Philadelphia,  etc.,  R.  Co.,  6  Pa.  Dist. 

McQuigg  v.  Cullins,  56  Ohio  St.  649.  487;  Campbell's  Appeal.  (Pa.  1888)  12 

Rhode  Island,  — Gorton  v.  Tiffany,  14  Atl.  Rep.  843. 

R.  I.  95.  2.  Herrick  v.  Cleveland,  7  Ohio  Cir. 

Tennessee,  —  Raht  v.    Southern    R.  Ct.  470,  4  Ohio  Cir.  Dec.  684;  Hart  v. 

Co.,  (Tenn.  Ch.  1897)  50  S.  W.  Rep.  72,  Buckner,  54  Fed.  Rep  925. 

United  States.  —  Mackall  v.  Ratch-  The  Fact  that  a  Vuinber  of  Persons  Own 

ford,  82  Fed.  Rep.  41.  Severally,  and  not  jointly,  the  property 

England.  —  Cook  v.  Bath,  L.  R.  6  Eq.  injured  by  the  obstruction  of  the  street, 

177,  citing  Spencer  v.  London,  etc.,  R.  does  not  prevent   them   from   joining 

Co.,  8  Sim.  193,  1  R.  &  Can.  Cas.  159.  as  plaintiffs  in  a  suit  to  enjoin  such 

Private  Corporation  under  Contract  to  obstruction.     Pettibone  v.   Hamilton, 

Bepair. —  In  Lehigh  Coal,  etc.,  Co.  v.  40  Wis.  402. 

Inter-County  St.  R.  Co.,  167  Pa.  St.  3.  Hart  v.  Buckner,  54  Fed.  Rep.  925. 
75,  it  was  held  that  a  private  corpora-  Denial  of  Motion  to  Hake  Vow  Parties, 
tion  which  had  contracted  to  make  and  —  In  an  action  against  a  lumber  corn- 
repair  all  the  roads  in  the  township  pany  to  enjoin  it  from  obstructing  the 
might  maintain  a  suit  to  enjoin  the  highway  in  front  of  its  premises,  by 
obstruction  of  such  a  road,  on  the  keeping  freight  cars  (hereon  for  the 
ground  that  such  obstruction  would  purpose  of  loading  lumber,  a  refusal 
increase  the  burden  of  repair.  by  the  trial  court,  on  motion  of  the  de- 
Prayer  for  Belief. — An  abutting  owner  fendanf ,  to  make  the  railroad  company 
may  maintain  a  bill  against  a  party  which  owns  and  operates  the  cars  a 
who  has  obstructed  a  street,  to  open  party  to  the  action,  is  not  prejudicial, 
the  same  and  prevent  its  further  ob-  where  the  restraining  order  is  denied, 
struction,  but  in  such  a  bill  he  cannot  Jenks  v.  Lansing  Lumber  Co.,  97  Iowa 
properly  ask  for  relief  against  the  city  342. 

to  the  end  that  it  may  be  prohibited  4.  That  Obstruction  Is  Unlawful  —  The 
from  closing  said  streets,  and  required  petition  must  affirmatively  show  that 
to  keep  them  open,  since  the  mu.iici-  the  proposed  obstruction  of  the  high- 
pal  authorities  are  clothed  with  a  cer-  way  is  unlawful;  merely  showing  the 
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Description   of  the  Highway.  —  The   thoroughfare    alleged   to    be 

obstructed  should  be  described  as  a  public  highway,1  but  the 

manner  in  which  it  became  such  need  not  be  alleged.* 

Special  Damage.  —  Where  the  bill  is  filed  by  a  private  individual 
it  must  set  forth  facts  which  show  that  the  plaintiff  has  suffered 
special  injury  different  in  kind  from  that  suffered  by  the  general 
public* 

proposed  erection  of  a  fence  within  the  premises  along  the  street,  with  teams 

limits  of  a  highway  does  not  show,  per  and  heavy  loads,  are  sufficient  to  show 

se,  a  nuisance,  since  the  erection  of  the  the  plaintiff's  right  to  an  injunction, 

fence   may   be  authorized  by  statute.  Oshkosh  v.  Milwaukee,  etc.,  R.Co.,  74 

Ett   v.  Snyder,  6  Am.  L.  Rec.  415,  5  Wis.  534. 

Ohio  Dec.  (Reprint)  523.  1.  Harding  v.  Cowgar,  127  Ind.  245. 
That  Defendant  Is  Insolvent  —  In  a  And  see  Clements  v.  Logan,  440a.  30. 
suit  to  enjoin  the  defendants  from  In  an  injunction  proceeding  by  a  city 
fencing  or  otherwise  obstructing  a  to  enjoin  the  obstruction  of  a  public 
street  it  is  not  necessary  to  allege  that  street,  the  petition  must  allege  that  the 
the  defendants  are  insolvent.  Ellison  street  is  a  public" highway  and  located 
v.  Louisville,  (Ky.  1895)  31  S.  W.  Rep.  within  the  city  limits.  A  petition  all eg- 
723.  ing  that  the  strip  in  question  is  a  street 
Joinder  of  Counts. — In  Iowa,  under  in  a  named  city,  and  within  the  cor- 
g  2630  of  the  Code,  separate  counts  porate  limits  of  said  city,  and  under 
against  a  defendant  for  the  use  of  land,  the  control  thereof,  sufficiently  locates 
for  damages  for  trespass  in  the  occupa-  the  street  and  shows  that  the  city  has 
tion  and  manner  of  its  use,  and  for  in-  jurisdiction  over  the  same.  Hitch- 
jury  to  the  land  by  the  obstruction  of  cock  v.  Oberlin,  46  Kan.  90. 
the  streets  and  alleys  in  front  of  it,  are  2.  General  Averment  of  Dedication.  — 
properly  joined  in  the  same  petition.  Where  the  complaint  alleges  that  the 
Jenks  v.  Lansing  Lumber  Co.,  97  Iowa  land  constituting  the  highway  has  been 
342.  dedicated  to  public  use  it  is  sufficient. 
In  Hew  York  it  has  been  held  that  a  although  it  does  not  allege  the  manner 
plaintiff  who  has  a  cause  of  action  in  which  the  dedication  was  made, 
which  entitles  him  to  an  injunction  re-  whether  by  statute  or  at  common  law. 
straining  the  maintenance  and  opera-  Buffalo  v.  Harling,  50  Minn.  551. 
tion  of  a  railroad,  by  reason  of  its  "Duly  and  Legally  Established."  — 
continued  interference  with  his  prop-  Under  an  averment  in  the  complaint 
erty  rights,  may  unite  with  the  de-  that  the  thoroughfare  alleged  to  have 
mand  forequitable  relief  by  injunction,  been  obstructed  was  "  a  public  street 
and  for  damages  for  such  interference,  or  highway  duly  and  legally  estab- 
a  claim  for  damages  for  a  personal  lished,"  evidence  of  a  highway  by  dedi- 
injury,  suffered  on  a  particular  occa-  cation  is  admissible,  since  the  words 
sion,  from  the  same  wrongful  appro-  "  duly  and  legally  established  "  are 
priation  and  use  of  the  highway,  not  con6ned  to  highways  established 
Lamming  v.  Galusha,  135  N.  Y.  239.  under  statutes  and  ordinances.  Hart- 
Averments  Held  to  Be  Sufficient.  —  In  a  ford  v.  New  York,  etc.,  R.  Co.,  59  Conn, 
suit  to  enjoin  a  railroad  company  from  250. 

obstructing  a  street,  averments  that  the  3.  Necessity  of  Alleging  Special  Damage. 

defendant,  in  constructing  its  road,  has  — Wellborn    v.    Davies,    40  Ark.    §3; 

obstructed    the    street    by   raising  an  Arkansas  River  Packet  Co.  v.  Sorrels, 

embankment  in  the  street,    in   many  50  Ark.  466;  San  Jose  Ranch  Co.   v. 

places  eighteen  inches  high,  above  the  Brooks,  74  Cal.  463;  Whitsett  v.  Union 

grade  as  it  was  before  the  road  was  Depot,  etc  ,  Co.,   12  Colo.  243;  Coast 

built;  that  it  has  maintained  the  em-  Line  R.  Co.  v.  Cohen,  50  Ga.  451;  Ison 

bankment  at  that  elevation  above  the  v.   Manley,  76  Ga.  807;  McCowan  v. 

grade;  that  it  is  impracticable  to  drive  Whitesides,  31  Ind.  235;  Billard  v.  Er- 

over  the  lailroad  track  between  one  end  hart,  35  Kan.  611;  Dawson  v.  St.  Paul 

of  a  long  block  and  another;  and  that  F.  &  M.  Ins.  Co.,  15  Minn.  136;  Currier 

it  is  impossible  to  turn  with  an  ordinary  v.  Davis,  68  N.   H.   596:  Wetmore  v. 

team  and  vehicle  upon  the  street,  or  Story,  22  Barb.  (N.   Y.)  414;  Astor  v. 

to  drive   in   and  out  of   the   lots  and  New  York  Arcade  R.  Co.,  (Supm.  Ct.) 
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c.  Decree.  —  Where  the  findings  fail  to  show  the  existence  of 
a  public  highway  a  decree  should  be  rendered  for  the  defendant. * 

d.  New  Trial.  —  It  has  been  held  that  a  statutory  provision 
allowing  new  trials  as  of  right  in  actions  of  ejectment  or  where 
the  title  to  an  easement  is  in  issue,  does  not  apply  to  an  action 
to  abate  an  obstruction  of  a  highway  as  a  nuisance,  to  enjoin  the 
further  maintenance  of  the  same,  and  to  recover  damages.* 

e.  Appeal.  —  The  general  rules  that  appellate  courts  will  not 
review  rulings  which  rest  in  the  discretion  of  the  court  below,  or 
consider  objections  which  were  not  raised  on  the  trial,  apply  to 
suits  of  this  nature.8 

3  N.  Y.  St.  Rep.  188;  Ett  v.  Snyder,  6  materially  obstructed  access  to  their 

Am.  L.  Rec.  415,  5  Ohio  Dec.  (Reprint)  property,  it  would  be  different.     Brak- 

523;  Perkins  v.  Ross,  (Tenn.  Ch.  1896)  ken  v.   Minneapolis,  etc.,   R.  Co.,  29 

42  S.  W.  Rep.  58.     And  see  generally  Minn.  41.     And  doubtless  special  in- 

article  Nuisances,  vol.  14,  p.  1091.  jury   to  particular  property   may    be 

For  averments  of    special  damage  caused  by  a  public  nuisance  in  other 

held  to  be  sufficient,  see  Gardner  v.  ways.     The  complaint  does  not  attempt 

Stroever,  89  Cal.  26;  Wakeman  v.  Wil-  to  show  injury  in  any  such  ways." 

bur,  147  N.  Y.  657;  Gorton  v.  Tiffany,  Defective  Averment  Cured.  —  In  a  suit 

14  R.  I.  95;  Pettibone  v.  Hamilton,  40  by  an  abutting  owner  to  enjoin  a  per- 

Wis.  402.  manent  obstruction  of  a  highway  the 

For  averments  of  special  damage  held  petition  is  not  defective  although  the 

to    be    insufficient,   see    McCowan    v,  highway  is  not  expressly  alleged  to  be 

Whiiesides,  31  Ind.  235;  Sunderland  z\  his  sole  means  of  ingress  and  egress, 

Martin,  113  Ind.  411;  Coast  Line  R.  provided  the  facts  which  are  alleged, 

Co.   v.  Cohen,  50  Ga.  451;  Halsey  vs  together  with  the  evidence,  show  this 

Rapid  Transit  St.  R.  Co.,  47  N.  J.  Eq.  fact.     Dyche  v.   Weichselbaum,  (Kan. 

380;  Kellingerv.  Forty-second  St.,  etc.,  App.  1899)  58  Pac.  Rep.  126. 

R.  Co.,  50  N.  Y.  206;  Jones  v.  Ooherty,  1.  In  an  action  to  abate  an  alleged 

(Supm.  Ct.  App.  Div.)45  N.  Y.  Supp.  public  nuisance,  caused  by  theobstruc- 

241.  tion  of  an  alleged  public  highway,  and 

In  Thelan  v.  Farmer,  36  Minn.  225,  to  enjoin  the  defendants  from  further 

which  was  an  action  by  a  private  per-  maintaining  the  same,  findings  by  the 

son  for  an  injunction  to  restrain  the  court  which  fail  to  show  that  the  owner 

obstruction  of  a  public  street,  the  court  e  ;er  intended  or  offered  to  dedicate  to 

said:  "  In  a  case  of  this  kind  a  general  the  public  the  strip  of  land  referred  to 

statement  of  damage  is  not  sufficient;  for  a  public  street,  or  ever  acquiesced 

for,  the  cause  of  action  depending  on  the  in  or  assented  to  the  use  thereof  for 

injury  to  plaintiff  being  different  from  such  purpose,  or  ever  had  any  knowl- 

that  sustained  by  the  public,  its  char-  edge  of  such  use  by  the  public,  or  that 

acter  must  be  particularly  alleged,  so  the   municipal    authorities    ever    per- 

that  the  court  may  see  that  it  is  differ-  formed   any  act  or  recognized   or  as- 

ent  —  that   it   is  special   injury,  such  serted  any  right  whatever  thereto,  are 

as    will    entitle    a   private    person   to  insufficient  to  suppbrt  a  judgment  for 

maintain  an  action.      The  complaint  the  plaintiff.     Monterey  v.  Malarin,  99 

does  not  attempt  to  do  this.     It  is  not  Cal.  290. 

enough  that  it  calls  the  injury  special,  Description  of  Highway. —  It  has  been 
without  showing  in  what  it  consists  or  held  that  a  decree,  perpetually  enjoin- 
in  what  manner  it  accrues.  Nor  is  it  ing  a  defendant  from  obstructing  a 
enough  to  allege  a  depreciation  of  the  highway,  which  describes  such  high- 
value  of  plaintiffs'  property  in  conse-  way  as  being '*  on  the  line  "  between 
quence  of  the  public  nuisance;  for  that  certain  named  sections  of  a  township 
alone  will  not  entitle  them  to  maintain  is  sufficiently  certain,  although  it  does 
the  action.  Shaubut  v.  St.  Paul,  etc.,  not  state  in  what  part  of  the  road  the 
R.  Co.,  21  Minn.  502;  Rochette  v.  Chi-  line  lies.  Wilson  v.  Hull,  7  Utah  90. 
cago,  etc.,  R.  Co.,  32  Minn.  201;  Bar-  2.  Seisler  v.  Smith,  150  Ind.  88. 
num  v.  Minnesota  Transfer  R.  Co.,  33  3.  Appeal  from  Order  Befusing  Injuno- 
Minn.  365.     If  the  nuisance  cut  off  or  tion.  —  A  refusal  of  the  court  to  enjoin 
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4.  Action  for  Penalty  —  a.  In  General  —  Nature  of  Action.  —  In 
most  jurisdictions  actions  to  recover  statutory  penalties  for  the 
obstruction  of  highways  are  civil  and  not  criminal  proceedings.1 

ffotioe  to  Eemove  Obetruotion.  —  Whether  or  not  the  person  responsi- 
ble for  the  obstruction  is  entitled  to  notice  to  remove  the  same 
before  the  institution  of  an  action  for  the  penalty,  depends  upon 
the  statute  under  which  the  action  is  brought.* 

6.  JURISDICTION. — Jurisdiction  of  actions  for  penalties  for 
the  obstruction  of  highways  is  frequently  conferred  upon  courts 
of  justices  of  the  peace,  and  other  inferior  courts;3  but  since 


a  defendant  from  occupying  a  street 
with  lumber,  cars,  and  other  obstruc- 
tions, is  not  reviewable  on  appeal,  since 
the  granting  of  such  an  order  is  within 
the  sound  discretion  of  the  trial  court. 
Jenks  v.  Lansing  Lumber  Co.,  97  Iowa 

342. 

Where  Plaintiff  Seeks  Both  Damages 
and  Injunction.  —  In  Heilman  v.  Leba- 
non, etc.,  St.  R.  Co.,  175  Pa.  St.  188,  it 
appeared  that  the  defendant  railroad 
company  had  built  its  line,  so  far  as  it 
passed  through  the  township  in  which 
the  plaintiff's  land  was  situated,  en- 
tirely without  authority;  that,  pending 
the  construction  of  the  road,  the  plain- 
tiff had  filed  a  bill  asking  for  damages 
for  interference  with  access  to  his 
buildings  and  fields;  and  that  two  years 
after  the  completion  of  the  road,  and 
after  the  township  had  approved  and 
ratified  the  occupation  of  the  high- 
way by  the  railroad,  the  plaintiff  had 
amended  his  bill  so  as  to  give  promi- 
nence to  his  prayer  for  an  injunction. 
Under  these  circumstances  it  was  held 
that  a  decree  denying  an  injunction, 
and  leaving  the  plaintiff  to  his  remedy 
for  damages,  would  not  be  disturbed 
on  appeal. 

The  Objection  that  the  Defendant  Had 
an  Adequate  Remedy  at  Law  must  be 
raised  by  the  answer,  or  interposed  on 
ihe  trial,  and  cannot  be  availed  of  for 
the  first  time  on  appeal.  Wakeman  v. 
Wilbur,  147  N.  Y.  657;  Lambert  v. 
Huber,  (Supm.  Ct.  Spec.  T.)  22  Misc. 
(N    YO462. 

Defect  in  Averment  of  Complaint.  —  In 
a  suit  to  compel  a  railroad  company  to 
remove  obstructions  from  a  highway 
the  objection  that  the  complaint  did 
not  allege  an  imperative  duty,  on  the 
part  of  the  defendant,  to  restore  the 
highway  to  its  former  condition,  and  to 
remove  obstructions  therefrom,  cannot 
be  availed  of  for  the  first  time  in  the 
appellate  court.  Windsor  v.  Delaware, 
etc.,  Canal  Co.,  92  Hun  (N.  Y.)  127. 

9 


1.  Havana  v.  Biggs,  58  111.  483;  Par- 
tridge v.  Snyder,  78  111.  519;  Indian- 
apolis, etc.,  R.  Co.  v.  People,  32  III. 
App.  286;  State  v.  Hayden,  32  Wis.  663; 
State  v.  Smith,  52  Wis.  134.  See  also 
article  Penalties  and  Penal  Actions, 
vol.  16,  p.  234. 

In  Michigan  it  has  been  held  that 
the  penalty  for  obstructing  a  highway 
cannot  be  enforced  by  indictment  or 
information.  Pettinger  v.  People,  20 
Mich.  336. 

Quasi  Criminal,  —  In  Tully  v.  North- 
field,  6  III.  App.  356,  it  was  held  that 
the  criminal  court  of  Cook  county  had 
jurisdiction  of  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace  for  the 
statutory  penalty  for  obstructing  a 
highway,  since  the  action  was  in  its 
nature  quasi  criminal. 

That  Proceeding  Is  Criminal.  —  In  Cali- 
fornia, since  the  Penal  Code  declares 
the  obstruction  of  a  highway  to  be  a 
misdemeanor,  an  action  for  the  viola- 
tion of  a  municipal  ordinance  forbid- 
ding such  obstruction  is  a  criminal 
proceeding,  and  the  defendant  is  en- 
titled to  a  trial  by  jury.  Taylor  v. 
Reynolds,  92  Cal.  573. 

In  Minnesota  the  prosecution  before  a 
justice  of  the  peace  for  obstructing  a 
public  highway  is  a  criminal  action, 
and  the  proper  pleading  for  the  defend- 
ant, when  arraigned,  is  a  plea  of  guilty 
or  not  guilty.  State  v.  Cotton,  29 
Minn.  187. 

2.  Ferris  v.  Ward,  9  111.  499;  Epler 
v.  Niman,  5  Ind.459;  Wyraan  v.  State, 
13  Wis.  663;  Corning  v.  Head,  86  Hun 
(N.  Y.)  12.  And  see  infra%  IX.  I.  Dis- 
tinction Between  Encroachments  and  Ob- 
structions. 

8.  Rice  v.  Chicago,  etc.,  R.  Co.,  30 
111.  App.  481;  Aldrich  v.  Hawkins,  6 
Blackf.  (Ind.)  125 ;  Burton  Tp.  v.  Tuttle, 
30  Ohio  St.  62;  State  v.  Blomen,  36 
Wis.  303;  State  i/.-Gillen,  49  Wis.  683. 
See  also  article  Penalties  and  Penal 
Actions,  vol.  16,  p.  253. 
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issues  concerning  the  title  to  real  property  are  not  generally 
triable  before  justices  of  the  peace  a  removal  of  the  action  to  a 
higher  court  sometimes  becomes  necessary  if  such  an  issue  arises.1 
c.  PARTIES.  —  Statutes  providing  for  actions  of  this  nature 
generally  direct  by  whom  they  shall  be  brought.  Thus  it  is  fre- 
quently provided  that  the  penalty  may  be  recovered  by  the 
highway  officers  of  the  district,*  or  the  trustees  of  the  township,* 
or  by  an}'  private  person  who  shall  sue  for  the  same ; 4  but  where 

In  Wisconsin,  under  Laws  of  1877,  State  v.  Huck,  29  Wis.  202,  and  State 
c.  192,  it  was  held  that  a  justice  of  the  v.  Prcslon,  34  Wis.  675. 
peace  had  no  jurisdiction  to  issue  a  Where  Jurisdiction  Is  Specially  Con- 
summons  against  the  defendant  in  an  ferred  by  Statute.—  In  Ohio  it  has  been 
action  to  recover  the  penalty  for  ob-  held  that  since  jurisdiction  of  actions 
strutting  a  highway,  unless  a  com-  to  recover  penalties  for  (he  obstruction 
plaint  was  filed  with  him  by  one  of  the  of  highways  is  conferred  upon  justices 
officers  mentioned  in  the  statute.  The  of  the  peace  by  statute,  and  since  they 
fact  that  a  complaint  was  so  made  are,  by  necessary  implication,  vested 
must  appear  affirmatively  in  the  record,  with  authority  to  hear  and  determine 
and  when  it  did  so  appear  the  defend-  all  questions  necessary  to  render  a  final 
ant  was  entitled  to  have  the  suit  dis-  judgment,  it  is  no  objection  to  the 
missed  after  it  had  been  certified  to  jurisdiction  of  a  justice  that  the  title  to 
the  Circuit  Court  to  try  an  issue  as  to  the  land  at  the  place  of  the  alleged 
the  title  to  real  property.  State  v,  Gil-  obstruction  may  be  involved  to  some 
len,  49  Wis.  683.  extent  in  the  determination  of  the  ac- 

Conourrent  Jurisdiction  of  Circuit  Court,  tion.     Burton  Tp.  v.  Tuitle,  30  Ohio 

—  In  Illinois  it  has  been  held  that  a  St.  62. 

statute  declaring  that  a  party  may  be  2.  Bailey  v.  Dale,  71  Cal.  34. 

indicted  or  sued  before  a  justice  of  the  In  Illinois,    under  the   road  law   of 

peace  for  obstructing  a  highway  does  1841,  penalties  for  the  obstruction  of 

not  deprive  the  Circuit  Court  of  juris-  highways  were  recovered  in  proceed- 

diction    of    such    a    case.     People   v.  ings  instituted  by  the  supervisor.    Rice 

Young,  72  111.  411.  v,  Chicago,  etc.,   R.  Co.,  30  111.  App. 

I.  State  v.   Cotton,   29  Minn.    187;  481. 

Parker  t\  Van  Houten,  7  Wend.  (N.  Y.)  3.  Burton   Tp.    v.   Tuttle,    30  Ohio 

145:  Saunders  v.  Townsend,  26  Hun  St.  62. 

(N.  Y.)  308;  Little  v.  Denn,  34  N.  Y.  4.  Higglns  v.  Grove,  40  Ohio  St.  521; 

452.  State  v.  Galvin,  27  Minn.  16. 

Manner  of  Baiting  the  Objection.  —  In  Substitution  of  Parties.  —  In  Illinois, 

an  action  before  a  justice  of  the  peace  §  74  of  the  Road  and  Bridge  Act  pro- 

for  the  statutory  penalty  for  obstruct-  vides  that  "  it  shall  be  the  duty  of  the 

ing  a  highway,  where  the  defendant  commissioners  to  seasonably  prosecute 

merely  answers  by  a  general  denial,  for  all  fines  and  penalties  under  this 

and  offers  evidence  to. show  that  the  act,  but  in  case  of  failure  of  said  of- 

place    where    the    obstructions    were  ficers  to  so  prosecute,  complaint  may 

placed  was  not  a  highway,  and  also  to  be  made  by  any  person  provided  said 

prove  that  the  alleged  highway  had  person  shall,  before  bringing  suit  in 

been    discontinued,    the    evidence    is  the  name  of  the  town,  give  a  bond  for 

properly  rejected.     In  such  an  action,  costs,  as  is  provided  for  in  cases  of 

unless  the  defendant  by  his  answer  non residence."     Under  this  statute  it 

denies  the  existence  of  the  highway  has  been   held    that  where  a  suit  is 

(averring  the  title  and  possession  of  originally  commenced  before  a  justice 

the  locus  in  quo  to  be  in  himself)  and  of  the  peace  by  a  private  individual, 

gives  the  bond  required  by  the  statute,  for  and   on   behalf  of  the   town,  the 

he  cannot,  before  the  justice,  dispute  plaintiff,  on  appeal  to  the  Circuit  Court, 

the  existence  of  the  highway.    State  may,  on  giving  bond  for  the  costs  as 

*.  Blonien,  36  Wis.  303,  citing  Manny  provided  by  the  statute,  have  the  town 

v.  Smith,  10  Wis.  510;  State  v.  Doane,  substituted  as  plaintiff,  and  that  after 

14  Wis.  484;  Soule  v.  State,   19  Wis.  such  substitution  the  suit  should  not  be 

594;  Ash  bo  ugh  v.  Walter,  24  Wis.  466:  dismissed  on  motion  of  the  commis- 
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the  statute  is  silent  in  this  respect  the  proceeding  is  properly 
instituted  in  the  name  of  the  state.1 

d.  Declaration  or  Complaint.  —  The  declaration  or  com- 
plaint should  of  course  allege  facts  showing  a  violation  of  the 
statute  or  ordinance  under  which  the  action  is  brought.*  Any 
general  description  of  the  highway  with  a  minute  description  of 
the  part  obstructed  is  sufficient.8 

e.  Pleading  and  Proof  —  Variance.  —  The  general  rules 
regarding  variance  between  the  pleading  and  proof  apply  to 
actions  to  recover  penalties  for  the  obstruction  of  highways.4 

/.  Instructions.  —  Where  there  is  evidence  tending  to  show 

sioners.     Samuell  v.  Sherman,  170  111.  distinguishing  Boyer  v.  State,  16  Ind. 

265.  451,  and  citing  Epler  v.  Niman,  5  Ind. 

Proof  of  Eight  to  Sao.  —In  Waddle  v.  459;     Hart     v.     Bloom  field     Tp.,    15 

Duncan,  63  111.  223,  it  was  held  that  Ind.  226. 

under  a  statute  authorizing  an  action  In  Burton  Tp.  v.  Tuttle,  30  Ohio  St. 

for  a  penalty  to  be  brought  by  an  elec-  62,  it  was  held  that  in  an  action  under 

tor  of  the  town,  the  fact  that  the  party  ^  32  of  the  Act  of  March  1,  1868,  reWt- 

suing  was  an  elector  must  be  proved,  ing  to  roads  and  highways  (Swan  &  S. 

and  would  not  be  taken  as  admitted,  Ohio  Stat.  669),  where  the  obstruction 

even  though  no  objection  or  plea  in  was  alleged  to  have  been  caused  by  a 

abatement  was  interposed.  railroad  car  or  locomotive,  the  petition 

1.  Dover  v.  Tawressey,  2  Marv.  must  further  aver  that  the  highway  was 
(Del.)  285;  People  v.  Young,  72  111.  obstructed  unnecessarily,  but  where 
411.  See  generally  article  Penalties  the  obstruction  was  alleged  to  be  by 
and  Penal  Actions,  vol.  16,  p.  258.  some  agency  other  than  railroad  cars 

2.  Written  Pleadings.  —  In  Illinois  it  or  locomotives  the  word  "  unoeces- 
has  been  held  that  the  complaint  in  an  sarily  "  need  not  be  used. 

action  before  a  justice  of  the  peace  to        Negativing  Statutory  Exceptions. —  In 

recover  the  statutory  penalty  lor  ob-  a  suit  under  the  statute  to  recover  a 

structing  the  highway  need  not  be  in  penalty  for  the  obstruction  of  a  high- 

any  particular  form,  written  pleadings  way,  provisos  and  exceptions  in    the 

not    being    required.     Scott    v.    New  statute  need  not  be  negatived  in  the 

Boston,  26  111.  App.  108;  Williams  v.  complaint,  unless  they  are  contained  in 

Hardin,  46  111.  App.  67.  the   enacting  clause    of    the    statute. 

Ownership  of  Bailxoad.  —  In  an  action  McGear    v.    Woodruff,   33    N.    J.    L. 

against  a  railroad  company  to  recover  213. 

a  penalty  for  the  obstruction  of  a  high-        3.  People  v.  Young,  72  111.  411. 
way,  under  Rev.  Stat.  111.,  c.  114,  §8  63,        4.  There  Is  No  Fatal  Variance  between 

64,  where  the  declaration  alleges  that  the  declaration  and  the  proof  where  the 

the  defendant  company  was  operating  court  can  see  without  difficulty  from 

the  railroad  which  caused  the  obstruc-  the  petition  for,  I  he  establishment  of  the 

tion,  it  need  not  further  allege  that  the  road,  the  order  establishing  it,  and  the 

company  owns  the  railroad.     Indian-  plat  (these   documents  being  in   evi- 

apolis,  etc.,   R.  Co.  t>.   People,  32  111.  dence)  that  the  road  proved  is  the  one 

App.  286.  described  in    the  complaint.     Kile  v. 

That  Obstruction  Was  Unnecessary.  —  Yellowhead,  80  111.  208. 
In   an  action  to  recover  the  penalty,        Where  There  Is  a  Local  Description  of 

brought  under  a  statute  which  makes  the  road  and  also  a  statement  of  the 

it  an  offense  to  obstruct  a  road  "  un-  termini,  the  latter  may  be  disregarded 

necessarily  and  to  the  hindrance  of  if  the  former  is  sufficiently  definite  to 

passengers,"  the  complaint  must  allege  fix  the  place;  but  where  the  allegation 

that  the  highway  in  question  was  so  is  general,  that  the  road  leads  from 

obstructed,  and  it  is  not  sufficient  to  al-  one  point  to  another,  the  existence  of 

lege  that   it  was  obstructed  so  as  to  the  road  between    the   points   named 

make   it  impassable,   and    so  that   it  must  be  proved  as  an  essential  matter 

could  not  be  traveled  and  used  by  the  of  description.     Lewlston  v.   Proctor, 

public.     Nowels  v.  Alter,  53  Ind.  18,  27  111.  414. 
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the  existence  of  a  highway  by  prescription,  and  also  evidence  of 
a  dedication  of  land  for  such  highway  by  several  persons,  instruc- 
tions which  limit  the  jury  to  a  consideration  of  evidence  showing 
a  dedication  by  one  person  only  are  erroneous ;  *  and  the  same  is 
true  of  instructions  which  require  too  high  a  degree  of  proof  on 
the  part  of  the  plaintiff.* 

g.  Verdict  and  Judgment.  — Where  the  action  is  under  a 
statute  which  imposes  a  penalty  for  the  obstruction  of  a  highway 
only,  and  not  for  the  continuance  of  an  obstruction,  the  plaintiff 
cannot  have  judgment  on  a  verdict  which  finds  the  defendant 
guilty  of  continuing  an  obstruction.3 

h.  Costs.  —  A  statute  exonerating  highway  commissioners 
from  the  payment  of  costs,  in  suits  prosecuted  by  them  in  their 
official  capacity,  applies  to  actions  by  such  officers  to  recover 
penalties  for  the  obstruction  of  highways.4 

i.  Appeal.  —  Proceedings  to  recover  statutory  penalties  for 
the  obstruction  of  streets  and  highways  are  generally  subject  to 
appeal.5 

5.  Action  for  Damages  Caused  by  Unlawful  Removal.  —  In  trespass 
against  a  highway  officer  for  damages  inflicted  in  removing 
obstructions,  the  defendant  may  plead  in  justification  that  the 
acts  complained  of  were  necessarily  performed  by  him  in  the 
discharge  of  his  official  duties,  but  where  this  defense  is  relied 

1.  Wheatfield  v.  Grundman,  164  111.  he  had  no  notice,  and  which  he  was 
250.  not  called  upon  to  defend,  and  it  fails 

2.  Proof  Beyond  Reasonable  Doubt.  —  to  find  him  guilty  of  the  offense  for 
It  is  error  to  instruct  the  jury  that  they  which  he  was  prosecuted,  and  of  which 
must  be  satisfied  of  the  defendant's  alone  the  court  in  that  form  of  action 
guilt  beyond  a  reasonable  doubt,  be-  had  jurisdiction.  Upon  that  verdict 
fore  they  can  find  against  him,  since  the  court  had  no  authority  to  render 
this  rule  applies  only  in  criminal  pros-  a  judgment." 

ecutions  affecting  life  or  liberty,  and  4.  Carter  v.  Hawley,  Wright  (Ohio) 

does  not  apply  to  a  prosecution   for  74;  Bittle  v.  Hay,  5  Ohio  269;  and  see 

obstructing  a  highway.     Lewis  ton   v.  supra,  W .  Actions  By  and  Against  High- 

Proclcr,  27  111.  414.  way  Officers  in  General. 

8.  Crosby  v.  Gipp,  19  111.  309,  where-  5.  Partridge  v.  Snyder,  78  111.  519; 

in  the  court  said:     "  The  Act  of  1852,  State  v.  Hayden,  32  Wis.  663;  Bittle  v. 

under  which  this  action  was  brought,  Hay,  5  Ohio  269.     See  generally  article 

has    reference    to    but    one    of  these  Penalties  and  Penal  Actions,  vol.  16, 

offenses,  that  is,  obstructing  a  road,  p   304;  Com.  v.  Keane,  21  Pa.  Co.  Ct. 

For  the  other  offense,  that  is,  continu-  327. 

ing  the  obstruction,  no  authority  is  Bond  on  Appeal. —  On  appeal  by  a 
given  to  an  individual  to  sue  in  his  town  from  a  judgment  of  a  justice  of 
own  name,  and  no  jurisdiction  is  given  the  peace,  in  a  proceeding  to  recover 
to  a  justice  of  the  peace.  Nor  was  the  a  penalty  for  obstructing  a  road,  the 
complaint  for  this  second  offense.  It  bond  should  be  executed  by  the  super- 
was  for  obstructing  a  road  only,  and  visor  of  the  town  in  the  name  of  the 
so  was  the  summons,  and  so  was  the  town,  and  not  by  the  commissioner  of 
judgment  before  the  justice.  And,  in-  highways,  but  where  it  is  improperly 
deed,  the  same  may  be  said  of  all  the  executed  by  the  commissioner  of  high- 
proceedings  before  the  circuit  court,  ways,  and  approved  by  the  justice  of 
except  the  verdict.  The  verdict  finds  the  peace,  the  court  should  permit  the 
the  defendant  guilty  of  an  offense,  for  town  to  file  a  sufficient  bond.  Par- 
which  he  was  not  prosecuted,  of  which  tridge  v.  Snyder,  78  111.  579. 
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upon  facts  must  be  averred  which  show  that  the  authority  under 
which  he  acted  was  lawful,  and  that  he  did  not  exceed  the  same.1 
A  plea  by  the  defendant  that  the  locus  in  quo  is  a  public  high- 
way is  generally  sufficient  without  showing  how  or  when  it 
became  so.9  Since  a  private  person  has  no  right  to  abate  a 
public  nuisance,  in  the  absence  of  special  damage  to  himself 
different  from  that  suffered  by  the  general  public,  an  answer  by 
such  a  person,  in  an  action  against  him  for  damages  resulting 
from  the  abatement  of  a  nuisance,  must  allege  facts  showing  such 
special  damage.3 

6.  Mandamus  to  Compel  BemovaL  —  Highway  officers  and  munici- 
pal authorities  who  are  given  authority  to  remove  obstructions 
may,  in  proper  cases,  be  compelled  by  mandamus  to  exercise 
this  power;*  but  the  writ  will  not  issue  on  the  petition  of  a 
private  person  where  the  petitioner  fails  to  show  any  injury 
peculiar  to  himself,.5  or  where  the  legal  existence  of  the  highway 
is  in  doubt,6  or  where  the  obstruction  is  authorized  by  a  valid 
municipal  ordinance,7  or  where  no  abuse  of  discretion  on  the 

1.  Kurz  v.  Turley,  54  Mo.  App.  5.  A  Finding  that  the  road  alleged 
237.  to  have  been  obstructed  "  furnished  the 

A  road  supervisor  who  is  sued  for  only  possible  way  for  the  plaintiff  to 

damages  alleged    to  result  from  his  reach  his  farm  with  loaded  wagons  or 

acts  in  opening  a  highway  may  plead  carts,  and  for  many  purposes  incident 

in  defense  that  the  highway  was  duly  to  the  working  of  the  farm,"  and  that 

located,  on  a  sufficient  petition  and  "  no  other  person  was  so   situated.'* 

notice,  by  the  proper  board  of  com  mis-  does  not  show  any  special  or  peculiar 

sioners;  but  in  such  a  case  his  answer  injury  to  the  petitioner  entitling  him 

must  not  only  allege   such  order  of  to  a  mandamus  ordering  the  selectmen 

location,   -but    must    also   aver    facts  of  the  town  to  remove  fences  across  a 

showing   that   his  acts  under  the  or-  road  which  has  been  abandoned.    At- 

der  were  lawful;  otherwise  he  will  be  wood  v.  Partree,  56  Conn.  80. 

held  for  trespass  ab  initio.    An  answer  6.  Hunt  v.  Highway  Com'rs,  43  111. 

which  fails  to  show  that  the  notice  of  App.  279;  People  v.  Pleasant  Hill,  67 

the  location  of  the  highway,  required  111.  App.  415. 

by    law,    was  given,    is    insufficient.  Avermenti   of    the    Petition. —  Since 

Rutherford  v.  Davis,  95  Ind.  245.  boards  of  supervisors  have  power,  un- 

2.  Kerr  v.  Hays,  35  N.  Y.  331.  der  section  2643  of  Polit.  Code  Cal.,  to 
8.  In   Bidinger  v.   Bishop,   76   Ind.  abandon    and    discontinue    highways 

244,  an  answer  alleging  that  the  locus  which  are  not  necessary,  a  petition  for 
in  quo  had  been  for  twenty  or  fifty  a  writ  of  mandate  to  compel  the  board 
years  past  a  public  highway,  dedicated  to  remove  an  obstruction  from  a  high- 
to  use  by  the  public  as  such;  that  the  way  must  show  that  the  road  in  ques* 
plaintiff  had  built  a  fence  across  it,  tion  has  not  been  abandoned  and  dis- 
thereby  obstructing  it;  and  that  the  continued  by  the  board.  Peck  v.  Los 
defendants,'  as  citizens  and  residents  Angeles  County,  90  Cal.  384. 
of  the  township,  entered  and  tore  down  7.  People  v.  New  York,  (Supm.  Ct. 
so  much  of  the  fence  as  obstructed  the  Spec.  T.)  20  Misc.  (N.  Y.)  189;  People 
highway,  doing  no  more  than  was  nee-  v.  Thompson,  32  Hun  (N.  Y.)  93. 
essary  to  remove  the  obstruction,  was  A  Complaint  in  an  action  for  man- 
held  to  be  demurrable.  dam  us  to  compel  city  authorities  to 
4.  Brokaw  v.  Highway  Com'rs,  130  remove  from  a  street  an  obstruction 
111.  482  ^reversing  29  111.  App.  115,  and  placed  therein  by  a  railroad  company, 
distinguishing  Highway  Com'rs  v.  Peo-  under  a  license  from  the  city,  must 
pie,  66  111.  339];  Larkin  v.  Harris,  36  aver  facts  from  which  it  appears  affinn- 
lowa  93;  People  v.  New  York,  (Supm.  atively  that  the  use  of  the  street  by  the 
Ct.)  18  Abb.  N.  Cas.  (N.  Y.)  123;  People  railroad  company  is  unlawful.  State 
v.  Willis,  9  N.  Y.  App.  Div.  214.  v.  New  Albany,  127  Ind.  221. 
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part  of  the  municipal  authorities,  in  failing  to  remove  it,  appears.1 
7.  Injunction  to  Prevent  Removal  —  The  removal  of  obstruc- 
tions and  encroachments  may  be  restrained  by  injunction  where 
it  appears  that  the  legal  existence  of  the  highway  is  in  doubt, 
or  that  the  obstruction  complained  of  is  maintained  under  a  valid 
municipal  ordinance,  or  that  the  officers  are  proceeding  in  an 
unlawful  manner,*  but  not  where  it  clearly  appears  that  the 
obstruction  is  unlawful,  and  that  its  removal  is  authorized  by  law.1 
The  Pleading!.  —  The  plaintiff  should  show  by  his  pleadings  that 
a  removal  of  the  alleged  obstruction  in  the  manner  proposed 
would  be  unlawful,  and  that  circumstances  exist  which  entitle 
him  to  the  relief  sought.4 

1.  People  v.  Brookfield,  (Supm.  Ct.  used  as  a  street;    but  that  the  city 

App.  Div.)  39  N.  Y.  Supp.  673.  authorities  had  notified  him  to  remove 

A  Petition  for  a  Writ  ox  Mandate  to  a  fence  thereon,  and  if  he  did  not  do 

compel  the  board  of  supervisors  to  re-  so  that  they  would  proceed  to  remove 

move  an  obstruction  from  the  highway  the  same  as  an  encroachment  on  the 

must  show  that  the  attention  of  the  street,  it  was  held  that  sufficient  facts 

proper  officer  has  been  called  to  the  were  alleged  to  entitle  the  plaintiff  to 

obstruction,   and    that    he    has    been  an  injunction  in  the  absence  of  any 

asked    to    remove    it.      Peck    v.   Los  answer  or  affidavits  by  the  defendant. 

Angeles  County,  90  Cal.  384.  Shields  v.  Savannah,  55  Ga.  150. 

8.  Smithers    v.  Fitch,   82  Cal.   153;  On  a  Motion  to  Vacate  a  Preliminary 

Atlanta  v.  Holliday,  96  Ga.  546;  Bolton  Injunction  restraining  the  removal  of 

v.  McShane,  67  Iowa  207;  Flood  z/.  Van  an   awning   from  a   public  street,  an 

Wormer,  147  N.  Y.  284;  Hoey  v.  Gil-  affidavit  on  behalf  of  the  plaintiff  which 

roy,  129  N.  Y.  132.  merely  alleges  that  he   has  obtained 

8.  Mt.   Carmel  v.  Shaw,  155  111.  37,  permission  from  the  city  to  erect  and 

reversing  52  111.  App.  429;  Mt.  Carmel  mainiain  an  awning,  without  any  spe- 

v.  Bell,  155  111.  44,  reversing  52  111.  App.  cific  averment  that  such    permission 

427;    Hyatt  v.   Bates,  40  N.  Y.  164;  was  granted  by  the  city  council,  is  not 

Si  mis  v,  Brookfield,  (N.  Y.  Super.  Ct.  sufficient  to  justify  the  maintenance  of 

Spec.  T.)  13  Misc.  (N.Y.)  569;  Johnson  the  obstruction.     Farrell  v.  New  York, 

v.  Maxwell,  2  Wash.  482.  (Supm.   Ct.   Gen.   TO   5   N.  Y.  Supp. 

An  injunction  will  not  be  granted  580. 

on  the  ground  of  multiplicity  of  suits  That    Defendant    Is    Insolvent.  —  In 

where  it  appears   that  no  suits  will  Highway  Com* rs  v.  Green,  156  111.  504, 

arise  except  between  the  petitioner  and  it  was  held  that  the  highway  commis- 

the  highway  commissioners.    Highway  sioners  would  not  be  enjoined   from 

Com'rs  v.  Green,  156  111.  504.  trespassing  on  land  which  they  alleged 

Parties  Defendant.  —  In  Wisconsin  it  to  be  a  highway,  where  the  plaintiff's 
has  been  held  that  a  town  need  not  be  bill  did  not  allege  that  the  commission- 
joined  as  defendant  in  a  suit  against  ers  were  insolvent,  and  where  there 
its  officers  to  enjoin  the  removal  of  an  was  no  proof  of  insolvency,  since  an- 
alleged  encroachment  on  the  highway,  der  these  circumstances  the  plaintiff 
Uren  v.  Walsh,  57  Wis.  98.  had  a  complete  remedy  at  law. 

4.  For  a  complaint  held  to  be  suffi-  Findings  by  the  Court.  —  In  an  action 

cient  in  a  suit  to  restrain  the  threat-  for  damages  and  an  injunction  where 

ened  removal  of   trees  growing  in  a  the  defendant  justifies  the  removal  of 

highway,  see  Evans  v.   Board  of  St.  a  fence,  which  is  the  act  complained 

Com'rs,  84  Hun  (N.  Y.)  206.  of,  on  the  ground  that  such  fence  ob- 

Where  a  bill  against  a  city  for  an  in-  structed  a  public  highway   dedicated 

junction  alleged  that  the  plaintiff  had  to  the  public  and  accepted  by  them,  a 

been  in  the  possession  and  enjoyment  finding  by  the  court  that  such  dedica- 

of  certain  lands  in  said  city  for  more  tion  and  acceptance  have  taken  place 

than  thirty  years  under  an  undisputed  is  sufficient  to  support  a  judgment  for 

claim  of  right;    that  during  all  that  the  defendant  without  a  further  finding 

period  the  said  lands  had  never  been  that  the  road  in  question  was  required 
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IX.  Encroachments  on  Streets  and  Highways  —  1.  Distinction 
Between  Encroachments  and  Obstructions.  —  In  many  jurisdictions 
no  distinction  exists  between  obstructions  and  encroachments, 
and  where  this  is  so  the  remedies  for  the  removal  of  obstructions, 
pointed  out  in  the  preceding  section,  are  equally  available  in 
cases  of  encroachments,  and  the  rules  regarding  pleading  and 
practice  are  the  same;  but  in  a  few  of  the  states  such  a  distinc- 
tion is  made,  and  the  methods  of  procedure  in  the  two  classes  of 
cases  are  distinct.1 

2.  Proceedings  to  Remove  Enoroachments — a.  In  General  — 
Statutory  Remedies.  —  The  remedies  available  for  the  removal  of 
encroachments,  as  distinguished  from  obstructions,  are  entirely 
statutory,  and  the  method  of  procedure  is  generally  prescribed 
by  the  statute  giving  the  remedy.  As  a  general  rule  it  is 
provided  that  the  highway  officers,  after  determining  that  an 
encroachment  exists,  shall  give  notice  to  the  person  responsible 
for  the  same  to  remove  it,  and  that,  on  his  failure  or  refusal  to 
comply  with  such  notice,  they  may  bring  an  action  against  him 
to  recover  the  statutory  penalty.2 

Suit  in  Equity.  —  In  Michigan  the  statutes  provide  a  remedy  by 

as  a   necessity.     Brown   v.  Stark,  83  Mich.  23;  Campau  v.  Button,  33  Mich. 

Cal.  636.  525;  Gregory  v.  Stanton,  40  Mich.  271; 

1.  In  Miohigan  the  statutory  action  Willson  v.  Gifford.42Mich.454;  Greg- 
of  trespass  for  encroachments  on  a  ory  v.  Knight,  50  Mich.  61. 
highway  does  not  lie  in  a  case  where  New  York.  —  New  York  Gen.  Laws, 
the  nuisance  complained  of  consists  of  c.  19,  art.  4,  §  105;  Olendorf  v.  Sulli- 
fences  entirely  obstructing  the  road,  van,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
Gorham  c.  Withey,  52  Mich.  50,  citing  Supp.  6;  Alpaugh  v.  Bennett,  59  Hun 
Grand  Rapids  v.  Hughes,  15  Mich.  54.  (N.   Y.)  45;    Spicer  v.  Slade,  9  Johns. 

In  New  York  the  method  of  proced-  (N.  Y.)  359;  Talmage  v.  Hunting,  29 

ure  for  the  removal  of  encroachments,  N.  Y.  447;  Doughty  v.   Brill,  1  Abb. 

authorized  by  Laws  of  1890,  c.  568,  §  App.  Dec.  (N.  Y.)  524;  Pugsley  v.  An- 

105,  is  different   from  that  authorized  derson,  3  Wend.  (N.  Y.)  468;  Highway 

by  the  preceding  section  of  the  same  Com'rse/.  Van  Allen,  32  Huri(N.  Y.)6i. 

chapter  in   the  case  of  obstructions.  Wisconsin.  —  State     v.     Egerer,    55 

Corning  v.  Head,  86  Hun  (N.  Y.)  12.  Wis.  527;  Soule  r.  State,  19  Wis.  593; 

In  Wisconsin  where  a  defendant  is  Slate  v.  Babcock,  42  Wis.  138. 
notified  by  the  highway  officers  to  re-  Mandamus  Does  Not  Lie  to  compel  a 
move  his  fence,  as  constituting  an  en-  highway  commissioner  to  institute 
croachment  on  the  highway,  if  he  proceedings  for  the  removal  of  an 
denies  the  encroachment  the  highway  alleged  encroachment,  where,  after 
officers  must  proceed  in  the  manner  inquiry,  he  has  determined  that  no  en- 
laid  down  in  the  statute  to  determine  croachment  exists.  White  v.  Carlisle, 
whether  an    encroachment    has  been  95  Mich.  288. 

made,  and   they  cannot  maintain  an  In  New  Jersey,  where  the  existence  of 

action  to  recover  the  penalty  for  ob-  an  alleged  encroachment  is  doubtful, 

structing  a  highway  under  section  1326  the  overseer  of  highways  is  directed  by 

of  the  Rev.  Stat.     Stale  v.  Pomeroy,  73  statute  to  call  upon  two  justices  of  the 

Wis.  664.  peace  of  the  county  and  two  surveyors 

2.  California.  —  Smith  v.  Talbot,  77  of  the  highways  of  the  township  in 
Cal.  16.  which  the  road  lies,  to  investigate  and 

Michigan.  —  Osborn  v.  Longsduff,  70  decide  upon  the  place  and  extent  of 
Mich.  127;  White  v.  Carlisle,  95  Mich,  the  encroachment.  Christie  v.  Van- 
288;  Roberts  v.  Highway  Com'rs.   25     derburgh,  46  N.  J.  L.  280. 
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suit  in  equity  for  the  removal  of  encroachments,1  but  in  New 
York  the  power  of  equity  to  grant  relief  in  such  cases  has  been 
denied.* 

b.  Notice  and  Order  to  Remove  —  Certificate  of  Jury. 

—  The  form  and  contents  of  the  notice  and  order  to  remove  the 
encroachment,  the  manner  of  serving  the  same,  and  the  practice 
in  regard  to  summoning  special  juries  to  decide  upon  encroach- 
ments are  all  matters  of  statutory  regulation  in  regard  to  which 
no  general  rules  can  be  laid  down.3 

c  Action  for  Penalty  for  Failure  to  Remove.  —  As 
to  jurisdiction  of  particular  courts  and  parties  plaintiff  and 
defendant  in  the  statutory  action  to  recover  a  penalty  for  failure 
to  remove  an  encroachment,  no  general  rules  can  be  laid  down.4 

The  Pleadings.  —  Since  actions  of  this  nature  are  entirely  statu- 
tory the  averments  of  the  declaration  or  complaint  will  depend 
upon  the  provisions  of  the  particular  statute  under  which  it  is 
framed.5     The  description  of  the  highway  should  be  the  same  as 

1.  Averment*  of  the  BILL  —  Although  2  Hill  (N.  Y.)  472;  Briggs  v.  Doughty, 
the  statutes  of  Michigan  (How.  Stat.,  7  Huh  (N.  Y.)  82;  Phillips  v.  Schu- 
§  6611)  confer  jurisdiction  on  courts  of  macher,  10  Hun  (N.  Y.)  405;  Borries  v. 
chancery  to  hear  and  determine  cases  Horton,  16  Hun  (N.  Y.)  139;  Cook  v. 
of  encroachments  on  the  highway,  such  Covil,  18  Hun  (N.  Y.)  288;  Highway 
courts  will  not  assume  jurisdiction  Com'rs  v.  Van  Allen,  32  Hun  (N.  Y.) 
incases  of  this  nature,  unless  special  61;  Fitch  v.  Highway  Com'rs,  22 
circumstances  showing  the  necessity  of  Wend.  (N.  Y.)  132;  Kerr  v.  Hammer, 
a  resort  to  equity  are  set  forth  in  the  (Supm.  Ct.  Gen.  T.)  39  N.  Y.  St.  Rep. 
bill.  Lebanon  Tp.  v.  Burch,  78  Mich.  708;  Olendorf  v.  Sullivan,  (Supm.  Ct. 
641;  Greenfield  Tp.  v.  Norton,  lit  Gen.  T.)  13  N.  Y.  Supp.  6;  Hathaway 
Mich.  53.  v.  Jenks,  67  Hun  (N.  Y.)  289;  Sardinia 

Parties  to  Bill. —  Where  a    suit  in  v.    Butler,    149  N.    Y.    505;    James  v. 

equity  is  brought  against  a  party  who  Sam  mis,  132  N.  Y.  239. 

is  alleged  to  have  encroached  upon  the  Wisconsin.  —  State    v.    Babcock,   42 

highway,  other  parties  who  have  also  Wis.  138;  State  v.  Egerer,  55  Wis.  527. 

encroached  thereon,  but  whose  acts  are  4.  Jurisdiction.  —  In       Wisconsin    an 

not  connected  with  those  of  the  defend-  action  to  recover  the  statutory  penalty 

ant,  and  who  have  never  refused  to  re-  for  failure  to  remove  an  encroachment, 

move  their  encroachments,  after  notice  as  ordered    by  the    highway  officers, 

to  do  so,  need  not  be  joined  as  parties  may  be  brought  either  in  the  circuit 

defendant.     Grandville   v.  Jenison,  84  court  or  before  a  justice  of  the  peace. 

Mich.    54,    affirmed  on    rehearing    86  State  v.  Egerer,  55  Wis.  527. 

Mich.  567.  Parties.  —  It  has  been  held  that  the 

2.  Rozell  v.  Andrews,  103  N.  Y.  150.  commissioners  of    highways    of    two 

3.  California.  —  Cal.  Pol.  Code,  towns  cannot  join  as  plaintiffs  in  an 
S§  2731-2735;  Smith  v.  Talbot,  77  Cal.  action  to  recover  a  penalty,  even  though 
16.  the  highway  encroached  upon  is  on  the 

Michigan. — Coinp.  L.  Mich.  (1897),     dividing  line  between  the  towns.    Brad- 
§    4121-4128;    People    v.    Smith,   42    ley  v.  Blair,  17  Barb.  (N.  Y.)  480. 


Mich.  138;  Gregory  v.  Knight,  50  Mich.  Where  several  persons  are  named  in 

61;  Krueger  v.  Le  Blanc,  62  Mich.  70;  an  order  and  notice  to  remove  an  en- 

Le  Blanc  v.  Kruger,  75  Mich.  561.  croachment,  an  action  to  recover  the 

New  Jersey. — Jameson  v.  Hoppock,  penalty   for  failure   to  do  so  will  lie 

46  N.  J.  L.  516;  Christie  v.  Vander-  against    them    severally    as    well    as 

burgh,  46   N.  J.   L.  280;  A  merman  v.  jointly,  and  the  fact  that  they  occupied 

Briggs,    50   N.   J.    L.    114;    Darby   v.  the  land  opposite  the  encroachment  in 

Nash,  52  N.  J.  L.  127.  common  is  immaterial.     Stale  1.  Bab- 

New  York.  —  Lane  v.  Cary,  19  Barb,  cock,  42  Wis.  138. 

(N.  Y.)  537;  Mott  v.  Highway  Com'rs,  5.  In  Wisconsin  a  complaint,   in  an 

947  Volume  XX. 


Encroachment!         STREETS  AND  HIGHWA  YS.         on  Street*,  etc. 

that  given  in  the  order  to  remove/  and  it  must  be  made  to 
appear  that  the  encroachment  complained  of  is  within  the  limits 
of  the  road.9  In  at  least  one  jurisdiction  the  statute  provides 
that  in  trespass  for  an  encroachment  the  defendant  may  deny  the 
existence  of  the  highway,  if  he  has  denied  it  in  his  answer  to 
the  notice  served  upon  him  by  the  highway  officers,  but  not 
otherwise.3 

Costs.  —  The  allowance  of  costs  in  actions  to  remove  encroach- 
ments is  generally  a  matter  of  statutory  regulation.4 

Appeal.  —  Actions  to  recover  penalties  for  failure  to  remove 
encroachments  are  generally  subject  to  appeal;5  but  the  case 
must  be  tried  in  the  appellate  court  on  the  issues  joined  below.6 

action  to  recover  the  statutory  penalty  contest  the  existence  of  the  highway, 

for    encroachment  on   a  highway,   is  Osborn  v.  Longsduff,  70  Mich.  127. 

sufficient  where  it  alleges  that  the  de-  4.  In  Michigan  it  is  provided  by  stat- 

fendant  is  indebted  to  the  plaintiff  in  ute  that  in  an  action  of  trespass  for 

the  amount  of  the  forfeiture  claimed,  encroachments  on  the  highway,  where 

according  to  the  provisions  of  the  stat-  the  encroachment  is  not  proved,  the 

ute;    but  if,   instead  of  alleging  the  jury    may  award    both  damages  and 

cause   of  action  in  this  manner,  the  costs  against  the  party   complaining, 

complaint  assumes  10  state  the  facts  on  but  the  Supreme  Court  on  certiorari  can 

which  the  action  is  based,  it  must  state  only  award  costs.    Gregory  f.  Knight, 

all  the  facts,  and  if  it  fails  to  do  so  it  50  Mich.  61. 

is  insufficient.  State  v.  Egerer,  55  5.  Parties  Who  May  Appeal.  —  Where 
Wis.  527.  the  stale  brings  an  action  to  recover 
But  where  facts  sufficient  to  consti-  the  statutory  penalty  for  encroachment 
tute  a  cause  of  action  are  alleged  in  on  a  highway,  if  a  judgment  is  rcn- 
the  complaint,  it  is  not  defective  on  ac-  deied  in  favor  of  the  defendant,  the 
count  of  a  mere  clerical  error  in  set-  district  attorney  or  the  attorney-general 
ting  out  the  section  of  the  stai  ute  by  is  the  only  party  who  can  appeal  there- 
virtue  of  which  the  penalty  has  accrued,  from.  State  v.  Duff,  83  Wis.  291. 
State  v.  Schwinn,  65  Wis.  207.  6.  Amendment  of  Declaration  in  Appel- 

1.  Le  Blanc  v.  Kruger,  75  Mich.  561.  late  Court. —  Where  the  notice  to  re- 

2.  Vardenv.  Ritchie,  86  Mich.  197.  In  move  the  encroachment  described  the 
this  case  the  declaration  described  the  same  as  located  on  the  southeast  quar- 
highway  and  the  alleged  encroachment  ter  of  a  certain  section,  and  the  dec- 
in  such  a  manner  as  to  exclude  the  en-  laration  in  an  action  for  the  penalty, 
croachment  from  the  limits  of  the  high-  subsequently  instituted  in  a  justice's 
way,  and  the  defendant  having  pleaded  court,  described  it  as  located  on  the 
the  general  issue,  with  a  denial  of  any  southwest  quarter  of  the  same  section, 
encroachment  upon  the  highway  as  de-  it  was  held  that  plaintiff,  on  appeal  to 
scribed  in  the  declaration,  it  was  held  the  Circuit  Court,  could  not  amend  such 
that  the  plaintiff  could  not  recover.  declaration  in  order  to  make  it  conform 

8.  In   a  case   where   the  defendant  to  the   notice,  since  a  proceeding  of 

pleaded  the  general  issue,   and  gave  this  kind  is  penal  in  its  nature,  and 

notice  I  hat  he  would  contest  the  exist-  the  statute  provides  that  the  case  shall 

ence  of  the  highway,  and  where   the  be  tried  on  appeal  on  the  issues  joined 

proof  showed  that  he  had  served  no  in   the  justice's    court.      Graham   v. 

notice  on   the  commissioner  denying  Langs  ton,  65  Mich.  45. 
the  existence  of  the  highway,  but  it  also        Objection  Waived  Below.  —  On  appeal, 

appeared  that  he  had  received  no  no-  in  an  action  to  recover  a  penalty  f°r 

tice  from  the  commissioner  to  remove  not  removing  an    encroachment  after 

the  encroachmeni,  it  was  held  that  the  notice  from  the  highway  officer,  the 

court  erred  in  rejecting  all  evidence  objection  that  the  action  is  brought  by 

tending  to  show  title  to  the  soil  in  the  the  wrong  officer  cannot  be  raised  for 

defendant  on  the  ground  that  he  had  the  first  time  in   the  appellate  court 

failed   to  give   notice   that   he  would  People  r.  Smith,  42  Mich.  138. 
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X.  Actio ns  fob  Injtoieb  to  Pebson  ob  Pbopebtt  —  1.  Injuries 
Resulting  from  Defects  or  Obstructions  —  a.  In  General  —  Splitting 
Came  of  Action.  —  A  party  who  has  sustained  personal  injuries  by 
reason  of  a  defect  or  obstruction  in  a  highway  may,  if  the  inju- 
ries are  permanent,  recover  prospective  as  well  as  past  damages, 
but  the  cause  of  action  is  single,  and  he  can  bring  but  one  suit 
therefor.1 

Survival  of  Aetion.  —  In  several  jurisdictions  it  is  specially  pro- 
vided by  statute  that  actions  for  personal  injuries  caused  by 
defects  in  highways  shall  survive  to  the  personal  representative 
of  the  person  injured;*  but  in  the  absence  of  such  statutes  the 
common-law  rule  that  a  cause  of  action  for  a  pure  personal  tort 
abates  with  the  death  of  either  party  operates  to  prevent  a  recov- 
ery on  the  death  of  the  plaintiff  or  defendant.3 

Venue.  —  At  common  law  actions  for  personal  injuries  resulting 

1.  Weisenberg  v.  Appleton,  26  Wif .  plaintiff's  intestate,  which  death  was 
56.  alleged  to  have   been   caused   by  the 

2.  Hooper  v.  Gorham,  45  Me.  209;  defendant's  failure  to  keep  its  streets 
Frazer  v.  Lewiston,  76  Me.  531;  in  repair,  since  it  appeared  that  the 
Demond  v.  Boston,  7  Gray  (Mass.)  plaintiff  had  been  appointed  admin- 
544;  Eames  v.  Brattleboro,  54  Vt.  istrator  of  the  deceased  in  Missouri,  a 
471.  demurrer  to  the  petition  was  sustained 

Where  No  Notice  of  Injury  Has  Been  on  the  ground  that  under  the  laws  of 

Given.  —  In  Sachs  v.  Sioux  City,  (Iowa  that  state  an  action  of  this  nature  could 

1899)  80  N.  W.  Rep.  336,  under  a  law  not   be   maintained    by    the    personal 

providing  that  in  all  cases  of  personal  representative,  but  should  have  been 

injuries  resulting  from  defective  sireets  brought   by  the   distributees.     Leave 

or  sidewalks  no  suit  should  be  brought  having  been  given,  an  amended  petition 

against    the    corporation    after    three  was  subsequently  filed,  but  since  it  ap- 

months   from  the  date  of  the   injury  peared  on  demurrer  that  the  only  ad- 

unless  written  notice,  specifying  the  ditional  matter  set  out  therein  was  that 

place  and  circumstances  of  the  injury,  the  deceased  had  left  a  husband  and 

should  have  been  served  upon  the  cor-  son,  named  therein,  and  that  they  were 

poration  within  sixty  days  after  the  in-  her  next  of  kin,  the  amended  petition 

jury,  it  was  held  that  where  the  injured  was  also  dismissed  on  the  ground  that 

party  lived  for  more  than  three  months  these  additional    averments    did    not 

after  he  was  injured,  but  failed  during  cure  the  irregularity.                            1 

that  time  to  serve  any  notice  on  the  3.  Hawkins   v.   Glass,  1  Bibb  (Ky.) 

city,   his    wife    could    not    thereafter  246;    Green   v.   Thompson,   26   Minn, 

maintain  an  action  against  the  city  for  500. 

his  death.     Such  action  was  barred  by  In  Wisconsin  a  cause  of  action  for  in- 

failure   to  serve   the   required   notice  juries  caused  by  a  defective  highway 

within  the  specified   period,  and  such  abates  on  the  death  of  the  person  in- 

f ail  are  was  not  cured  by  section  3443  jured,  and  the  personal  representative 

of  the  Code  providing  that  all  causes  of  the  deceased  cannot  maintain  an 

of  action  shall  survive  notwithstand-  action   to   recover  the  amount  of  ex- 

ing  the  death  of  the  person  entitled  to  penses  incurred  in  consequence  of  such 

the  same.     The  party  injured  having  injury.     In  such  a  case,  however,  an 

lost  his  cause  of  action  by  failing  to  action  may  be  brought  under  sections 

give   the   required   notice,    there   was  4255,  4256,  of  the  Revised  Statutes  to 

nothing  to  survive  on  his  death.  recover  damages  for  the  death  of  the 

Aetion  Surviving  to  Distributees  of  De-  person  injured,  but  in  such  an  action 

eedent.  —  In  Hulbert  v.  Topeka,  34  Fed.  a  complaint  is  fatally  defective  which 

Rep.  510,  which  was  an  action  in  the  does  not  show  that  there  are  any  per- 

United  States  Circuit  Court  in  the  state  sons  to  whom  pecuniary  injury  resulted 

of  Kansas  to  recover  damages   from  from  such  death.     Topping  v.  St.  Law- 

the  city  of  Topeka  for  the  death  of  the  rence,  86  Wis.  526. 
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from  defective  highways  were  transitory,1  and  the  same  rule 
prevails  under  the  statutes  of  some  of  the  states,*  while  in  others 
they  have  been  made  local.3 

6.  Parties  to  Action  — (i)  Plaintiff.—  in  cum  of  injury  to 
Property  the  owner  thereof  is  generally  the  proper  party  to  bring 
the  action.4 

Actions  Per  Quod,  by  Husband  or  Parent.  —  The  right  of  a  husband  or 

father  to  maintain  an  action  for  injuries  to  his  wife  or  minor  child 
resulting  from  defects  in  a  highway  depends  upon  the  statutes  of 
the  jurisdiction  where  the  action  is  brought.5 

1.  Haskell  v.  Woolwich,  58  Me.  535:  expense  resulting  to  him  from  a  per- 
Titus  v.  Frankfort,  15  Me.  8g.  sonal  injury  caused  by  such  defect  to 

2.  Under  the  Massachusetts  Statute  an  his  wife,  daughter,  or  servant.  Chidsey 
action  for  personal  injuries,  brought  by  v.  Canton,  17  Conn.  479;  Lounsbury 
a  plaintiff  living  outof  the  state,  against  v.  Bridgeport,  66  Conn.  360. 

a  town,  may  be  brought  in  any  county  In  Maine  a  father  cannot  maintain 

in  the  commonwealth.     Raymond   v.  an  action  against  a  town  for  the  loss  of 

Lowell,  6  Cush.  (Mass.)  524.  service  of  a  minor  son,  or  for  expenses 

In  Maryland. —  An  action  to  recover  paid   for    medical    attendance    conse- 

damages  for  a  personal  injury  caused  quent  upon  injuries  occasioned  by  a 

by   the  obstruction   of  a   highway   is  defect  in  the  highway.     Reed  v.  Bel- 

iransitory  where  no  question  as  to  the  fast,  20  Me.  246. 

plaintiff's  right  to  use  the  highway  is  Nor  can  the  father  of  a  child  whose 

involved,  and  it  need  not  be  brought  in  life  is  lost  by  reason  of  a  defective  way 

the  county  where  the  highway  runs,  maintain  an  action  against  a  town  or 

Gunther  v.  Dranbauer,  86  Md.  1.  city  for  his  death.     Frazerv.  Lewiston, 

The  Vermont  Statute  has  made  no  ac-  76  Me.  531. 
tions  strictly  local  except  ejectment  In  New  Hampshire  a  husband  or 
and  trespass  on  the  freehold,  and  father  may  recover  from  a  town  for 
therefore  actions  against  a  town  for  loss  of  service  and  expense  incurred 
personal  injuries  caused  by  defects  in  by  him  by  reason  of  an  injury  to  bis 
a  highway  are  not  required  10  be  wife  or  minor  child,  caused  by  a  de- 
brought  in  the  county  where  the  injury  fective  highway.  Wheeler  v.  Troy,  20 
happened.     Hunt  &.  Pownal,  9  Vt.  411.  N.  H.  77. 

S.  Under  the  Maine  Statute  an  action  Under  the  Vermont  Statute  a  father 

on  the  case  to  recover  damages  for  an  may  recover  against  a  town  for  injuries 

injury  caused  by  a  defect  in  a  high-  sustained  by  his  minor  child  from  a 

way,    which    the    defendant  town   is  defective  highway.    Bailey  v.  Fairfield, 

bound  to  keep  in  repair,  is  a  local  ac-  Brayt.  (Vt.)  126. 

tion,  and  must  be  brought  and  tried  in  And  likewise  a  husband  may  recover 

the    county    in    which    the    town    is  for  injuries  to  his  wife.     Whitcomb  v. 

situated.    Haskell  v.  Woolwich,  58  Me.  Barre,  37  Vt.  148. 

535.  Misjoinder  of  Parties  Plaintiff- How 

4.  In  an  action  against  a  town  for  Cured. —  In  Eskridge  v.  Lewis,  51  Kan. 
injuries  to  a  horse,  caused  by  a  defect  376,  which  was  an  action  by  a  married 
in  the  highway,  while  the  horse  was  woman  against  a  city  to  recover  for 
being  properly  driven  by  one  who  had  personal  injuries  caused  by  a  defective 
hired  it  from  a  livery  stable,  the  driver  sidewalk,  where  her  husband  was 
is  not  a  proper  or  necessary  party  plain-  joined  as  plaintiff,  and  sought  to  ie- 
tiff.     Welsh  v.  Argyle,  85  Wis.  307.  cover  for  the  loss  of  her  services,  a 

5.  In  Connecticut  the  liability  of  towns  demurrer  to  the  petition  on  the  ground 
for  defective  highways  and  bridges  is  of  misjoinder  of  parties  was  overruled 
wholly  statutory;  and  since  the  inju-  by  the  trial  court,  but  on  appeal  it  was 
ries  to  property  for  which,  if  caused  by  held  that  this  ruling  of  the  trial  c0U/} 
a  defective  road  or  bridge,  a  town  is  was  erroneous;  but  it  was  also  held 
liable,  embrace  only  direct  injuries,  a  that  the  error  had  been  cured  by  the 
parly  cannot  recover  for  consequential  dismissal  of  the  husband  from  the  case 
injuries,  such  as  loss  of  service  and  before  its  submission. 
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(2)  Defendant  —  In  General.  —  As  a  general  rule  the  person  or 
corporation  charged  with  the  duty  of  keeping  the  highway  in 
repair  and  upon  whom  the  law  imposes  liability  sought  to  be 
enforced  is  the  proper  party  to  be  sued  for  injuries  resulting 
from  defects  therein.1 

Private  Party  Responsible  for  Defect.  —  A  party  injured  by  a  defect  in 
a  city  street  or  sidewalk  may  sometimes  elect  whether  he  will 
proceed  against  the  city  or  against  a  private  person  to  whose 
negligence  the  defect  was  due ;  *  and  if  a  city  and  a  private  per- 
son are  responsible  as  joint  tortfeasors  they  may  be  joined  as 
defendants ;  *  but  as  a  general  rule  in  actions  against  cities  the 

1.  Thus,  in  Huffman  v.  San  Joaquin  two  adjacent  towns,  although  the  duty 
County,  21  Cal.  426,  it  was  held  that  if  an  of  taking  care  of  the  bridge  rests  upon 
action  for  damages  for  injuries  caused  the  commissioners  of  both  towns,  and 
by  a  defective  bridge  in  a  highway  was  the  towns  are  jointly  liable  for  the  con- 
maintainable  against  anybody,  it  must  sequences  of  the  negligence  of  their 
be  brought  against  the  road  overseers  commissioners,  the  remedy  by  action 
arid  supervisors  personally,  and  not  for  personal  injuries  caused  by  a  de- 
against  the  county,  since  by  statute  feet  in  such  bridge  is  not  necessarily 
these  officers  and  not  the  county  are  against  both  towns  jointly,  but,  the  ac- 
charged  with  the  duty  of  keeping  such  tion  being  in  its  nature  an  action  of 
bridge  in  repair.  tort,  the  parties  chargeable   may   be 

In  Doeg  v.  Cook,  126  Cal.  213,  it  was  sued  severally  as  well  as  jointly  by  the 

held  that  where  the  town  marshal  was  parties  aggrieved.    Clapp  v.  Ellington, 

acting  ex  officio  as  street  commissioner,  87  Hun  (N.  Y.)  542. 

said  marshal,   his  bondsmen,  and  the  2.  Severin  v.  Eddy,  52  111.  189. 

board  of  town  trustees  might  properly  Where  a  property  owner  has  been 

be  joined  as  defendants  in  an  action  notified  by  the  borough  authorities  to 

for  damages  for  injuries  caused  by  a  repair  a  sidewalk,  but  has  failed  to  do 

defect  ve  highway,  where  the  injuries  so,  a  party  injured  by  a  defect  in  the 

resulted  from  the  separate  but  concur-  sidewalk   may  proceed  either  against 

rent  negligence  of    the   marshal  and  the  borough  or  against  such  property 

trustees.  owner.     Brookville  v.  Arthurs,  152  Pa. 

In  Calvert  County  v.  Gibson,  36  Md.  St.  334. 
229  it  was  held  that  the  remedy  given  8.  In  Cartesen  v.  Stratford,  67  Conn, 
by  Md.  Stat.  1868,  against  a  road  428,  it  was  held  that  where  a  horse  fell 
supervisor  for  neglect  to  keep  roads  in  into  an  excavation  made  in  the  high- 
repair,  was  cumulative,  and  that  it  did  way  by  a  traction  company  in  building 
not  take  away  the  right  to  recover  a  street  railway,  and  upon  getting  out 
damages  against  the  county  com  mis-  of  said  excavation  almost  instantly  fell 
sioners  for  injuries  caused  by  defects  into  a  second  excavation  located  in 
in  the  highway.  that  part  of  the  highway  which  was 

Where  the  Injury  Is  Reoeived  on  a  Boad  then   being  used  and   kept   open  for 

Which  Lies  on  the  Line  Between  Two  public  travel,  and  in  consequence  of 

Townships  the  township  having  charge  these  accidents  became  frightened  and 

of  the  particular    portion   thereof   on  unmanageable  and  ran  away  and  was 

which  the  accident  occurred  is  liable,  seriously    injured,   the  owner    might 

Sharp  v.  Evergreen  Tp.,  67  Mich.  443.  maintain  a   joint  action   against    the 

Bridge  Between  Two  Towns.  —  But  in  town  and  the  traction  company, 

the  case  of  injuries  caused  by  defects  Where  the  city  and  a  private  party 

in  a  bridge  between  two  towns  a  joint  are  joint  tortfeasors  the  injured  party 

action  against  both  is  proper.     Brown  has   his   election   to  sue  them   either 

v.    Fairhaven,    47  Vt.   386.     And   see  jointly     or    separately.       Severin    v. 

Peckham  v.   Burlington,   Brayt.  (Vt.)  Eddy,  52  111.  189. 

134.  In  Rider  v.  Mt.  Veinon,  87  Hun  (N. 

In  New  York,  however,  it  has  been  Y.)  29,  which  was  an  action  against  a 

held  that  where  the  centre  line  of  a  city  to  recover  damages  for  personal 

bridge  is  the  boundary  line  between  injuries  caused  by  an  obstruction   in 
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joinder  of  private  persons,  such  as  the  owners  of  adjacent  lots,  is 
not  compulsory,1  unless  required  by  statute  or  charter.*     Where 

the  liability  of  the  city  depends  upon  a  state  of  facts  not  affect- 
ing the  party  who  caused  the  defect,  or  vice  versa,  his  joinder  as 
defendant  is  not  only  unnecessary  but  improper.  * 

a  street  where  a  private  party  who  had  2.  Objection  of  Nonjoinder — How  Baited. 

created  the  obstruction  was  joined  as  a  —  Where  a  city  charter  provides  that 

defendant,  the  court  said:  "All  who  no  suit  shall  be  maintained  against  it 

caused  the  injury  were    liable,    and  for  injuries  from  obstructions  placed 

could  be  sued  separately,  or  all  could  in    the   streets   by  unauthorized   per- 

be  joined  in  one  suit.    The  jury  could  sons,  unless  they  are  joined  as  defend- 

have  found  a  verdict  against  one  de-  ants,  a  city  being  sued  without  such 

fendanl  and  acquitted  (he  other,  and  joinder  may   raise  the   objection  by 

the  court  could  have  dismissed  the  ac-  demurrer,  if  the  facts  giving  it  this 

don  against  the  city  and  retained  it  right  sufficiently  appear  from  the  alle- 

against  Borgwald.     In  fact,  as  origin-  gations  of  the  declaration,  or  by  answer 

ally    brought,     the    action    was    also  where  the  declaration  does  not  show 

against  the  owner  of  the  property  upon  such  facts  on  its  face;  and  when  the 

which  the  building  was  being  erected,  objection  is  raised  by  answer  the  per- 

and  was    dismissed  as    against    him  son   who  should   be   joined  must  be 

upon   the  trial,  but  that  fact  did  not  named  in  the  answer.    Jones  v.  Minne- 

affect  the  right  of  the  plaintiff  to  pro-  apolis,  31  Minn.  230. 

ceed  with  the  action  against  the  other  Waiver  of  Nonjoinder.  —  In  Missouti 

defendants.     This  court  has  the  same  it  has   been   held   that   where   a  city 

power  as  the  trial  court,  and  we  may  charter  requires  the  joinder  as  defend- 

sustain  the  judgment  as  to  one  defend-  ant  of  a  property  owner,  where  such 

ant  and  reverse  it  as  to  the  other."  property  owner  is  liable,  as  well  as  the 

In  Wisconsin  it  was  at  one  time  pro-  city,  for  injuries  caused  by  defective 

vided   by  statute   that  lot  owners  in  highways,  such  owner  must  be  joined 

cities  and  towns  should  be  primarily  as  codefendant  with  the  city,  and  that 

liable  for  injuries  from  defective  side-  no  action  lies  without  such  a  joinder; 

walks  in  front  of  their  premises,  and  but  if  suit  is  brought  against  the  city 

that  the  city  should  not  be  liable  until  and  the  property  owner  jointly,  but  is 

the  person  injured  had  exhausted  his  dismissed  as  to  the  latter,  and  the  city 

remedy  against  such  lot  owner.     Hiner  subsequently  files  an  answer  and  goes 

v.  Fond  du  Lac,  71  Wis.  74;  Henker  v.  to  trial,  it  thereby  waives  the  joinder. 

Fond  du  Lac.  71  Wis.  616.  Mancuso  v.  Kansas  City,  74  Mo.  App. 

But  this  has  been  changed  by  c.  471  138. 

of  the  Laws  of  1889  (13440  a,  Rev.  Stat.  Notwithstanding  a  Charter  Provision 

1898),  providing  that  the  city  and  the  requiring  the  joinder  of  the   private 

party  primarily  liable  may  be  sued  in  person  by  reason  of  whose  negligence 

the  same  action,  and  that  in  any  such  the  accident  occurred,  the  objection  of 

action,  brought  against  any  town,  city,  nonjoinder  cannot  be  raised  in  a  case 

village,  or  county,  in  which  it  should  where  the  city  is  liable  solely  because 

be  alleged  in  the  answer  that  the  de-  of  its  own  negligence.     Norton  v.  St. 

fendant  is   not  primarily  liable,   and  Louis,  97  Mo.  537.    And  to  the  same 

that  some  person  or  private  corporation  effect  see  Denison  v.  San  ford,  2  Tex. 

is  so  liable,  the  plaintiff  may  amend  Civ.  App.  661. 

his  complaint  as  provided  in  section  3.  Trowbridge     v.     Fore  pa  ugh,    14 

2834,  and  bring  in  such  party;  and  if  Minn.    133.      And    see    Sommers    v. 

brought  against  any  person  or  private  Marshfield,  90  Wis.  59. 

corporation,  the  plaintiff  may  amend  Joinder  of  Contractor  and  Lot-Owner. — 

by  making  the  proper  municipal  cor-  Where  a  contractor  employed  on  a  lot 

poration  a  party  defendant.     Schaefer  adjacent  to  a  street  has  agreed  with 

v.  Fonddu  Lac,  104  Wis.  39;  Raymond  the  lot-owner  to  do  certain  acts,  and 

v.  Sheboygan,  76  Wis.  335.     And  see  has  been  authorized   by  the  latter  to 
Papworth  v.  Milwaukee,  64  Wis.  389.    *  perform  such  acts,  both  the  contractor 

1.  Topeka  v.  Sherwood,  39  Kan.  690;  and  his  employer  are  liable  for  injuries 

Cooper  v.  Waterloo,  88  Wis.  433.  caused  by  an  obstruction  or  defect  in 
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c  Averments  of  Declaration  or  Complaint  —  (i)  In 
General.  —  The  declaration  or  complaint  in  actions  of  this 
nature  should  allege  facts  showing  the  existence  of  an  obstruction 
or  defect  in  the  highway,  by  the  fault  of  the  defendant,  whereby 
the  plaintiff,  without  fault  on  His  part,  has  suffered  injury.1 

Distinction  Between  Vegligenoe  and  -Nuisance.  —  Since  a  distinction 
exists  between  actions  for  negligence  and  those  for  a  nuisance, 
it  sometimes  becomes  important  to  determine  on  which  of  these 
grounds  the  plaintiff  bases  his  action ;  *  but  it  has  been  held  that 

the  street  which  results  directly  from  Joint  Action  Against  City  and  Private 
the  acts  so  performed,  and  a  joint  action  Party. — In  Elliott  v.  Field,  21  Colo, 
against  them  will  lie.  Hnndhausen  378,  which  was  an  action  against  a  city 
v.  Bond,  36  Wis.  29,  citing  Robbins  v.  and  a  private  individual  jointly  to  re- 
Chicago,  4  Wall.  (U.  S.)  657.  cover  damages  for   personal  injuries 

Parson  under  Bond  to  Save  City  Harm-  caused  by  falling  into  an  excavation 

less.  —  In  New  York  it  has  been  held  made  by  the  latter  in  a  public  street  of 

that  where  a  private  person,  to  whom  the  city,  it  was  held  that  a  complaint 

a  city  has  given  a  license  to  make  an  alleging  in  general  terms  that  it  was 

excavation  in  a  public  street,  has  exe-  the  duty  of  both  defendants  to  keep 

cuted  a  bond  to  save  the  city  harmless  safe  the  place  where  the  accident  hap- 

from  all  damages  resulting  to  the  city  pened,  that  they  did   not   do  so,  and 

on  account  of  the  opening,  such  person  that  their  failure  was  the  cause  of  the 

is  a  necessary  party  defendant  to  an  injury,  and  setting  forth  facts  showing 

action   against    the  city   for    injuries  that  the  city  ought  to  have  known  of 

caused  thereby.     So  held  in  Donovan  the  defect  in  the  street  and  repaired 

v.  Oswego,  42  N.  Y.  App.  Div.  539,  the  same  prior  to  the  accident,    was 

under  Laws  1895,  c.  394,  §  364,  pro-  sufficient  to  support  a  verdict  against 

viding    that    whenever  an    action    is  both  defendants, 

brought  against  a  city,  on  a  claim  for  Notice  of  Injury  Treated  as  Complaint, 

which  the  city  would  have  a  right  of  —  In  Cantwell   v.  Appleton,  71   Wis. 

action  against  another  person  upon  a  463,  it  was  held  that  where  the  claim 

bond,  the  surety  or  sureties  on   said  for  damages  filed  with  the  city  clerk  by 

bond   must  be  made  codefendants  in  the   person   who    suffered   the   injury 

said  action.  contained  all  the  essential  elements  of 

1.  Goshen  v.   Alford,  (Ind.  1899)  55  a  good  complaint,  a  formal  complaint 

N.  E.   Rep.  27;  Perry  v.  Barnett,  65  need  not  be  filed  in  the  Circuit  Court  on 

Ind,  522,  citing  Wood  v.  Mears,  12  Ind.  an  appeal  thereto,  pursuant  to  the  pro- 

515.     And  see  generally  to  this  effect:  visions  of  the  city  charter,  on  failure  of 

Georgia.  — Trippe  v.  Atlanta,  68  Ga.  the  defendant  to  take  action  thereon. 

834;    Augusta  v.   Cone,  91  Ga.   714;  2.  Averments  Showing  Maintenance  of 

Bryan  v.  Macon,  91  Ga.  530.  Nuisance. —  In  Coon  v.  Froment,  25  N. 

Illinois.  —  Frankfort  v.  Coleman,  19  Y.  App.  Div.  250,  which  was  an  action 

111.  App.  368.  for  personal  injuries  caused  by  falling 

Indiana.  —  Portland  v.  Taylor,    125  over  an  obstruction  on  a  public  side- 

Ind.  522;  Goshen  v.  Alford,  (Ind.  1899)  walk  in  front  of  the  defendant's  prem- 

55  N.  C.  Rep.  27.  ises,  averments  in  the  complaint  that 

Kansas.  —  Eskridge  v.  Lewis,  51  Kan.  the  defendant  wrongfully,  negligently, 

376;    Kansas  City   v.   Smith,   8   Kan.  and  carelessly  caused  or  permitted  the 

App.  82;  Pleasant  Grove  Tp.  v.  Ware,  sidewalk  to  become  obstructed  and  in 

7  Kan.  App.  648.  a  dangerous  condition,   and   that  he 

Maine.  —  Moody  v.  Camden,  61  Me.  wrongfully,  negligently,  and  carelessly 

264.  caused  or  permitted  a  large  quantity 

Missouri.  —  Walker  v.  Point  Pleas-  of  wire  to  remain  on  and  above  said 

ant,  49  Mo.  App.  244.  sidewalk,  were  construed  to  mean  that 

New  York.  —  Dougherty  v.    Horse-  the  defendant  had  permitted  the  nui- 

heads,  73  Hun  (N.  Y.)  443.  sance  in  the  sense  of  giving  permis- 

Wisconsin.  — Schaefer    v.   Fond   du  sion,  that  is  to  say,  that  the  complaint 

Lac,  104  Wis.  39.  was  one  for  the  creation  of  a  nuisance, 
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where  a  complaint  sufficiently  alleges  a  cause  of  action  for  a 
nuisance,  the  fact  that  it  also  alleges  negligence  is  immaterial.1 

Concluding  Averments.  —  In  actions  on  the  case  to  recover  damages 
for  injuries  occasioned  by  defective  highways,  the  declaration 
need  not  conclude  contra  formam  statuti* 

(2)  Duty  to  Repair  —  In  General.  —  Where  the  general  duty  of 
keeping  streets  and  highways  in  repair  is  imposed  on  the  defend- 
ant by  a  public  statute,  or  by  its  charter,  a  general  averment  that 
it  was  the  duty  of  such  defendant  to  repair  the  street  or  highway 
where  the  accident  happened  is  sufficient;3  but  if  the  liability 

and  not  for  negligence  in  suffering  it  3.  Montgomery  v.  Wright,   72  Ala. 

to  exist.  411;    Griswold    v.    Gallup,    22    Conn. 

Averments      Snowing     Negligence. —  208;  Stedman  v.  Souihbridge,  17  Pick. 

Where  the  complaint  alleged  that  the  (Mass.)     162;     Thompson     v.    Corpus 

city  negligently  suffered  a  certain  ob-  Christi,  (Tex.  Civ.  App.  1896)  38  S.  W. 

struciion  and  nuisance  to  remain  upon  Rep.  373. 

the  streel,  after  notice  of  its  existence,  Sidewalk  as  Part  of  Street.  —  In  Rose- 
it  was  held  that  the  action  was  based  dale  v.  Ferguson,  3  Ind.  App.  596, 
on  the  city's  negligence,  and  was  not  which  was  an  action  against  u  town 
for  damages  caused  by  the  creation  of  for  damages  caused  by  the  obstruction 
a  nuisance.  Frankel  v.  New  York,  of  a  sidewalk,  the  complaint  alleged 
(Supm.  Ct.  Spec.  T.)  2  N.  Y.  Supp.  294.  that  a  certain  railroad  company,  with 

1.  Kuechenmeister v.  Brown,  (C.  PI.  the  full  knowledge  of  the  defendant. 
Gen.  T.)  13  Misc.  (N.  Y.)  139;  Lam-  had  obstructed  the  sidewalk  adjoining 
ming  v.  Galusha,  135  N.  Y.  239,  in  which  certain  real  estate  controlled  and  owned 
case  the  plaintiff  brought  a  single  by  said  company.  The  defendant  cb- 
aciion  for  an  injunction  and  damages  jected  that  the  complaint  was  insuf- 
fora  nuisance  consisting  in  the  obstruc-  ficient  for  failure  to  allege  that  the 
tion  of  a  highway  by  a  railroad,  and  sidewalk  in  question  had  been  accepted 
also  prayed  damages  for  personal  inju-  by  the  authorities  of  the  corporation, 
ries  resulting  from  such  obstruction  on  but  this  objection  was  overruled,  and 
a  particular  occasion,  and  it  was  held  it  was  held  that  the  allegations  of  the 
that  since  an  unauthorized  and  con-  complaint  were  sufficient  to  show  that 
tinuous  obstruction  of  a  highway  by  a  the  obstruction  was  on  a  public  side- 
railroad  company  was  a  public  nui-  walk  of  the  town,  and  that  the  com- 
sance,  an  allegation  of  negligence  in  the  plaint  was  good  although  the  name  of 
operation  and  management  of  the  train  the  street  was  not  alleged.  A  side- 
which  injured  ihe  plaintiff  was  not  walk  is  a  part  of  the  street,  and  the 
necessary,  and  thai  the  plaintiff  was  term"  streets  "  includes  sidewalks,  and 
entitled  to  recover  damages  irrespective  under  the  Indiana  statute  it  is  the  duty 
of  negligence  at  the  time  of  the  injury,  of  the  board  of  trustees  of  a  town  to 

Several  Defendants.  —  Where  negli-  improve  the  streets  and  sidewalks  of 
gence  on  the  part  of  one  of  several  de-  the  town,  and  keep  them  in  repair  and 
fendants  is  sufficiently  alleged,  such  free  from  obstructions, 
defendant  is  not  entitled  to  a  dis-  Obligation  Imposed  by  General  Statute 
missal  of  the  complaint  on  the  ground  —  Judicial  Notice.  —  In  Read  v.  Chelms- 
that  his  codefendants  are  charged  ford,  16  Pick.  (Mass.)  128,  the  couit. 
therein  with  the  maintenance  of  a  in  overruling  an  objection  ihat  the 
nuisance  with  which  he  is  wholly  dis-  declaration  did  not  aver  that  the  town 
connected,  unless  upon  a  motion  to  was  bound  by  law  to  maintain  and  re- 
compel  the  plaintiff  to  elect  between  pair  the  highway  where  the  accident 
his  causes  of  action  he  elects  to  pro-  happened,  said:  M  Indeed,  no  aver- 
ceed  for  the  nuisance.  Tuomey  v.  ment  is  necessary  as  to  the  obligation 
O'Reilly,  (C.  PI.  Gen.  T.)  3  Misc.  (N.  of  the  town  to  keep  its  highways  in  re- 
Y.)  302.  pair.     That  obligation  is  imposed  by  a 

2.  Reed  v.  Northfield,  13  Pick,  general  statute,  of  which  the  court  is 
(Mass.)  95;  Read  v.  Chelmsford,  16  bound  to  take  notice."  And  to  the 
Pick.  (Mass.)  128.  same  effect  see  Thompson  v.  Corpus 
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imposed  is  special  it  is  necessary  in  addition  to  set  forth  the 
facts  which  show  its  existence.1 

At  Time  and  Place  of  Accident.  —  The  complaint  should  also  show 
by  its  averments  that  it  was  the  duty  of  the  defendant  to  keep 
the  highway  in  repair  at  the  time  when  the  accident  happened,* 

Christi.  (Tex.  Civ.  App.  1896)  38  S.  W.  on  account  of  a  defective  bridge,  which 

Rep.  373.  does  not  set  forth  that  such  bridge  is 

Highways  Not  Used  for  Certain  Time,  over  a  stream  intersecting  a  highway 
—  In  Wisconsin,  although  Public  Laws  or  that  the  commissioners  have  omit- 
1887  (Act  264,  §  4)  provide  that  the  act  ted  to  give  instructions  for  its  repair, 
requiring  cities  to  keep  their  highways  is  demurrable.  Smith  v.  Wright,  27 
in  repair  shall  not  apply  to  highways  Barb.  (N.  Y.)  621. 
which  have  not  been  in  use  for  ten  Streets  Opened  and  Controlled  by  Munici- 
years,  since  the  statute  further  pro-  pality. — Where  the  liability  of  amunici- 
vides  that  nothing  therein  shall  ex-  pal  corporation  for  injuries  sustained 
empt  cities  from  keeping  the  streets  by  reason  of  defective  streets  and  side- 
and  sidewalks  in  a  safe  condition  for  walks  is  limited  to  cases  where  such 
public  travel  the  complaint  in  an  ac-  streets  have  been  opened  and  are  con- 
tion  against  a  city  for  personal  injuries  trolled  by  the  municipal  authorities, 
caused  by  a  defective  sidewalk  need  the  complaint  must  show  that  the 
not  allege  or  prove  that  the  street  has  thoroughfare  where  the  injury  occurred 
been  used  as  a  highway  for  ten  years,  was,  at  the  time  and  place  where  the  in- 
Fuller  v.  Jackson,  92  Mich.  197,  over-  jury  was  sustained, opened,  controlled, 
ruling  Clark  v.  North  Muskegon,  88  and  treated  by  the  municipal  au- 
Mich.  30S.  thorities  as  a  public  street  or  sidewalk. 

Ownership  of  Sidewalk.  —  It  is  not  nee-  Chapman  v.  Milton,  31  W.  Va.  385; 
essary  that  the  petition  shall  allege  Biggs  v.  Huntington,  32  W.  Va.  55; 
that  the  city  owned  the  sidewalk,  or  Childreyv.  Huntington,  34  W.  Va.  457; 
authorized  its  construction,  or  has  Phillips  v.  Huntington,  35  W.  Va.  406. 
adopted  it  as  its  own,  providing  there  Equivalent  Averments.  —  A  corn- 
are  other  averments  showing  the  plaint  which  alleges  that  the  defendant 
duty  of  the  city  to  keep  such  sidewalk  kept  open  and  treated  as  a  thorough- 
in  repair.  Haire  v.  Kansas  City,  76  fare  a  public  sidewalk,  and  that  it  was 
Mo.  438.  the  duty  of  said  defendant  to  put  and 

An  Averment  that  the  Street  Consti-  keep  said  sidewalk  in  good  repair,  is 
tnted  a  Public  Highway  of  the  city,  at  sufficient,  these  averments  being  equiv- 
the  time  when  the  accident  happened,  alent  to  the  allegation  that  "  the  side- 
is  sufficient  to  show  the  city's  liability,  walk  was  controlled  and  treated  by  the 
without  averring  that  such  street  had  authorities  of  said  town  as  a  common 
been  formally  laid  out  by  ordinance,  and  public  sidewalk  and  opened  as 
Golden  v.  Clinton,  54  Mo.  App.  100.  such."     Waggener  v.  Point  Pleasant, 

1.  Thus  if  the  liability  imposed  upon  42    W.    Va.    798.     And   see   Curry   v, 

counties   for   injuries   resulting    from  Mannington,  23  W.  Va.  14. 

the  defective  or  insufficient  condition  2.  Duty  to  Keep  in  Repair  at  Certain 

of  bridges  or  highways  is  special,  and  Time.  —  An  averment  that  it  was  the 

denned  by  statute,  the  complaint  must  duty  of  the  defendant  in  a  certain  year 

set  forth   facts  which  show  the  exist-  to  keep  in  repair  the  bridge  on  which 

ence  of  this  special  liability.     Barbour  the  accident   happened,  and  that  the 

County  v.  Horn,  48  Ala.  649.  injury  was  received  on  a  certain  day  in 

Where  a  statute  provides  that  as  to  that  year,  is  sufficient,  after  verdict, 
all  bridges,  except  those  which  are  over  as  showing  that  it  was  the  duty  of  the 
streams  intersecting  highways,  the  defendant  to  keep  the  bridge  in  re- 
duty  of  the  commissioners  of  highways  pair  on  the  day  when  the  accident  hap- 
shall  be  simply  to  give  direction  for  pened.  Mechanicsburg  v.  Meredith, 
their  repair,  but  as  to  bridges  erected  54  111.  84. 

over  streams  intersecting  highways  the  An  averment  that  the  road  on  which 

commissioners  shall  be  bound  to  cause  the  accident  happened  was  a  highway 

them  to  be  kept  in  repair,  a  complaint  which  the  town  was  bound  to  keep  in 

against  the  commissioners,  for  damages  repair  on  the  8th  of  July  and  at  the 
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and  at  the  place  where  the  injury  was  sustained.1 

(3)  Possession  of  Funds  Sufficient  to  Repair.  —  Where  the  pos- 
session of  funds  to  pay  for  repairs  is,  by  statute  or  charter,  made 
a  condition  precedent  to  the  liability  of  the  defendant,  the  pos- 
session of  such  funds  must  be  alleged  in  the  complaint.9 

(4)  Negligence  of  Defendant.  —  Where  a  recovery  is  sought  on 
account  of  the  default  of  a  municipal  corporation  in  the  care  of 
its  streets,  whereby  an  injury  has  been  sustained,  negligence  on 
the  part  of  the  defendant  is  the  gist  of  the  action,  and  a  failure 
to  charge  it  in  the  complaint,  either  by  express  averments  or  by 
language  from  which  it  can  fairly  be  inferred,  is  fatal.3 

Sufficiency  of  General  Averment.  —  It  is  undoubtedly  the  better  prac- 
tice to  set  forth  in  the  declaration  the  facts  which  show  negli- 
gence on  the  part  of  the  defendant,  such,  for  instance,  as  its 
knowledge  of  the  defect,  and  the  length  of  time  the  street  has 
been  suffered  to  remain  out  of  repair;4  and  according  to  some 

time  when  the  suit  was  brought,  and  damages  arising  from  neglect  to  repair 

that  the  accident  happened   "on  the  the  highway  the  complaint  must  allege 

said  8th  of  July/    is  sufficient,  after  that  the  town  had  funds,  or  the  means 

verdict,  to  show   that   the   town   was  of  obtaining  funds,  for  the  purpose  of 

bound  to  maintain  the  highway  at  the  repairing. 

time    when    the    accident    happened.  Although  the  complaint  alleges  pos- 

Corey  v.  Bath,  35  N.  H.  531.  session  of  adequate  funds  by  the  dc 

1.  Duty  at  Certain  Place, —  A  declara-  fendant,  or  the  means  to  procure  the 
tion,  in  an  action  to  recover  damages  same,  it  does  not  rest  u pon  the  plaintiff 
for  a  defect  in  a  highway,  which  alleges  to  prove  affirmatively  such  facts,  since 
the  defendants*  failure  to  keep  the  the  lack  of  funds  is  a  matter  of  defense 
highway  in  repair  "  at  a  place  near  to  be  proved  by  the  defendants.  Whit- 
the  house  of  K."  does  not  describe  the  lock  v.  Brighton,  2  N.  Y.  App.  Div.  21. 
spot  with  such  certainty  that  the  de-  8.  Rushville  v.  Poe,  85  Ind.  83; 
fendants  can  be  deemed,  under  the  Groveport  v.  Bradfield,  2  Ohio  Cir.  Cl. 
practice  act,  to  have  admitted  ihat  they  145,  1  Ohio  Cir.  Dec.  411;  McCoull  v. 
were  bound  to  keep  that  spot  in  repair,  Manchester,  (Va.  1888)  4  S.  E.  Rep- 
although  1  hey  do  not  expressly  deny  848.  And  see  in  general  article  Neg- 
such   liability  in  their   answer.     Kel-  ligknce,  vol.  14,  p.  329. 

logg  v.  Northampton,  4  Gray  (MaSs.)  65.        Defective  Averments  Cured.— Although 

2.  Shartle  v.  Minneapolis,  17  Minn,  a  complaint  for  injuries  sustained  from 
308;  Smith  0.  Wright,  27  Barb.  (N.  Y.)  a  defective  highway  may  be  insuffi- 
621;  Bartlett  v.  Crozier,  17  Johns.  (N.  cient  so  far  as  it  alleges  negligence  on 
Y.)  439.  the  part  of  the  town,  its  agents  and 

In  Oakley  v.  Mamaroneck,  39  Hun  assistants,  for  the  reason  that  no  duty 
(N.  Y.)  448,  which  was  an  action  against  rests  upon  the  town  to  maintain  the 
two  towns  for  neglect  to  repair  a  bridge,  highway  within  its  limits,  still,  if  it 
it  was  held  that  a  complaint  alleging  also  alleges  negligence  on  the  part  of 
that  the  defendants,  and  each  of  them,  the  officers  of  the  town,  it  may  be  sns- 
wholly  failed  and  neglected  to  re-  tained,  since  such  allegation  may  be 
pair  and  keep  in  repair  the  said  bridge,  construed  to  mean  the  highway  coin- 
but,  on  the  contrary,  knowingly  and  missioners  of  the  town,  whose  negli- 
negligently  left  and  suffered  the  same  gence  does  give  a  right  of  action  against 
to  remain  out  of  repair,  and  in  an  their  respective  towns.  Farroan  v. 
unsuitable  and  dangerous  condition  to  Ellington,  46  Hun  (N.  Y.)  41. 
drive  or  pass  over,  was  sufficient,  and  4.  For  complaints  in  which  the  aver- 
that  it  was  not  necessary  to  allege  that  ments  of  negligence  were  held  to  he 
the  defendants  had  money  with  which  sufficient  see  New  Albany  v.  McCul- 
to  make  the  necessary  repairs.  But  loch,  127  Ind.  500;  Senhenn  v.  Evans- 
see  Eveleigh  v.  Hounsfield,  34  Hun  (N.  ville,  140  Ind.  675;  Huntington  v. 
Y.)  140,  holding  that  in  an  action   for  Burke,  21   Ind.  App.  655;  Eskridgc  r. 
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decisions  a  general  averment  that  the  defendant  has  negligently 
suffered  its  streets  and  sidewalks  to  be  out  of  repair,  without 
alleging  facts  showing  such  negligence,  is  insufficient.1  • 

Negligence  at  Time  and  Place  of  Injury.  —  The  complaint  should  show 
that  the  defendant  was  guilty  of  negligence  at  the  time  when  the 
injury  was  received,*  and  at  the  particular  place  where  it  was 
sustained.3 

Liability  of  Municipal  Corporation  for  Negligence  of  Its  Officers.  —  Where 
the  action  is  against  a  municipal  or  quasi-municipal  corporation, 
an  averment  of  negligence  on  the  part  of  its  officers  is  insufficient, 
if  there  is  no  statement  of  facts  showing  liability  of  the  defendant 
for  the  negligence  of  the  officers  named.4 

(5)  Plaintiff's  Freedom  from  Contributory  Negligence.  —  By 
the  weight  of  authority  it  is  not  necessary  for  the  plaintiff,  in  his 
declaration,  to  negative  contributory  negligence  on  his  part;5 
but  there  are  some  decisions  to  the  contrary,6  and  the  authori- 

Lewis,  51  Kan.  376;  Lawrence  v.  Lit-  the  sidewalk  to  be  and  remain  in  bad 
tell,  (Kan.  App.  1899)58  Pac.  Rep.  495;  and  unsafe  repair,  but  which  does  not 
Griswold  v.  Ludington,  116  Mich.  401;  allege  a  failure  by  the  defendant  to  re- 
Aurora  v.  Cox,  43  Neb.  727;  Roblee  v.  pair  the  walk  within  a  reasonable  time 
Indian  Lake,  11  N.  Y.  App.  Div.  435;  after  notice  of  its  dangerous  condition, 
Paulson  v.  Pelican,  79  Wis.  445.  although  perhaps  not  sufficient  to  with- 

For  averments  of  negligence  held  to  stand    a  demurrer,  is  certainly  suffi- 

be  insufficient  see  Chase  v.  Cleveland,  cient  when  attacked  for  the  first  time 

44  Ohio  St .  505;    Waggener  v.  Point  on    the   trial,    after   the  general  issue 

Pleasant,  42  W.  Va.  798;  McDonald  v.  pleaded.     Storrs  v.  Grand  Rapids,  no 

Toledo,  63  Fed.  Rep.  60.  Mich.  483,  citing  Fuller  v.  Jackson,  82 

Failure  to  Provide  Lights  and  Signals.  Mich.  480. 

—  In    McCoull    v.     Manchester,   (Va.  2.  Bluff  ton    Corp.    v.    Mathews,   92 

1888)4  $.   E.  ReP*  848-  a  declaration  Ind.  213;  Cotter  v.  Lindgren,  106  Cal. 

which  alleged  that  the  defendant  city  602 

negligently  and  wrongfully  allowed  a  3.  See  article  Negligence,  vol.  14,  p. 

pile  of  sand,  which  it  was  its  duly  to  337. 

remove,  to  remain  in  and  obstruct  a  cer-  A  Charge  of  Negligence  Respecting 
tain  street,  whereby  the  plaintiff  was  Streets  Generally  is  too  vague  to  be  re- 
injured,  was  held  to  be  insufficient  for  garded  as  charging  negligence  at  the 
failure  to  allege  further  that  the  city  place  where  the  accident  occurred, 
failed  to  use  suitable  precautions  to  Phister  v.  Maysville,4  Ky.  L.  Rep.  631. 
prevent  injury  to  persons  using  the  4.  Abbelt  v.  Johnson  County,  114 
street  by  providing  the  necessary  lights  Ind.  61;  Edgerly  v.  Concord,  59  N.  H. 
and  signals.     But  to  the  contrary,  that  341. 

the  omission  to  place  proper  signals  5.  Not  Necessary  to  Negative  Contribu- 

need  not  be  alleged  in  such  a  case,  see  tory  Negligence.  —  Orlando  v.    Heard, 

New   Albany   v.  McCulloch,   127  Ind.  2q  Fla.  581;  Eskridgev.  Lewis,  51  Kan. 

500.  376;  Reading  Tp.   v.  Telfer,  57  Kan. 

1.  Orlando   v.  Heard,    29   Fla.    581,  798;    Corey   v.    Bath,    35   N.    H.  531; 

citing  Turner  v.   Indianapolis,  96  Ind.  Waggener  v.  Point  Pleasant  42  W.  Va. 

51;    Spiceland  v.  Alier,   98   Ind.   467.  798;  Berns  v.  Gaston  Gas  Coal  Co.,  27 

See  also  an icle  Negligence,  vol.  14,  p.  W.    Va.   285;    Dimmey   v.   Wheeling, 

333.  etc..   R.  Co.,  27  W.  Va.  32;   Sheff  v. 

Insufficient  Averment  Cured,  by  Failure  Huntington,  16  W.  Va.  307.     And  see 

to  Demur.  —  In  an  action  against  a  city  May  v.  Princeton,  11  Met.  (Mass.)  442 

for  the  death  of  the  plaintiff's  intestate,  Raymond  v.  Lowell,  6  Cush.  (Mass.) 

resulting  from  an  injury  caused  by  a  524. 

defective  sidewalk,  a  complaint  alleg-  6.  The   plaintiff    in    his  declaration 

ing  that  the  defendant  then  and  there  must  negative  contributory  negligence 

wrongfully   and    negligently   suffered  on  his  part.     Mt.  Vernon  v.    Dusou- 
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ties  also  differ  somewhat  as  to  the  form  of  the  averment  where 
it  is  negatived.1 

Knowledge  of  Defect  or  Obstruction.  —  It  is  generally  held  to  be 
unnecessary  to  allege  that  the  existence  of  the  defect  or  obstruc- 
tion was  unknown  to  the  plaintiff,2  and  also  that  a  general  aver- 
ment that  the  plaintiff  was  without  fault  is  not  overcome  by  facts 
pleaded  showing  such  knowledge,  unless  these  other  averments 
are  of  such  a  nature  that  contributory  negligence  is  necessarily 
inferable  therefrom.3  But  a  complaint  which,  on  its  face,  clearly 
shows  contributory  negligence  on  the  part  of  the  plaintiff,  is  bad.4 

(6)  Cause  of  Injury  —  Description  of  Defect.  —  The  cause  of 
the  injury  should  be  clearly  set  forth  in  the  declaration  or  com- 
plaint.5    Thus  the  existence  of  a  defect  or  obstruction   must 

chett,  2  Ind.  586;  Fernbach  v.  Waterloo,  Denison  v.  San  ford,  2  Tex.  Civ.  App" 

76  Iowa  598.     See  for  a  full  treatment  661. 

of  this  subject  article  Contributory  8.  Elkhart  v.  Ritter,  66  Ind.  136; 
Negligence,  vol.  5,  p.  1.  Murphy  v.  Indianapolis,  83  Ind.  76; 
A  complaint  in  an  action  for  an  in-  Albion  v.  Hetrick,  90  Ind.  545;  Evans- 
jury  received  while  driving  on  a  bridge  ville,  etc.,  R.  Co.  v.  Crist,  116  Ind.  446; 
is  defective  if  it  fails  to  allege  that  the  Columbus  v.  Strassner.  124  Ind.  482; 
plaintiff  used  reasonable  care  in  driv-  Huntingburgh  v.  First,  15  Ind.  App. 
ing  upon  the  bridge  in  the  first  place,  552;  Bedford  v.  Woody,  23  Ind.  App. 
notwithstanding  it  does  allege  that  231 ;  Huntington  v.  McClurg,  22  Ind. 
after  the  plaintiff  had  driven  his  horses  App.  261. 

thereupon,  and  at  the  time  when  the        Where  the  Action  Ii  for  an  Injury  to  a 

injury  happened,  he  was  usingdue  and  Child,  caused  by  a  dangerous  excavation 

reasonable  care.     Riest  v.  Goshen,  42  in  a  highway  at  a   railroad   crossing. 

Ind.  339.  an    averment    in    the  complaint   that 

1,  Huntington  v.  Breen,  77  Ind.  29;  "  neither  he  nor  his  parents  were  guilty 
Wilson  v.  Trafalgar,  etc..  Gravel  Road  of  any  negligence,"  is  not  destroyed  or 
Co.,  83  Ind.  326;  Elkhart  v.  Witman,  weakened  by  failure  to  show  in  the 
122  Ind.  538;  Bloomington  v.  Rogers,  complaint  why  the  child  came  to  be 
9  Ind.  App.  230;  Mt.  Vernon  v.  Hoehn,  there.  Washburn  v.  Chicago,  elc,  R. 
22  Ind.  App.  282;  McKormick  v.  West  Co.,  68  Wis.  474. 

Bay  City,  no  Mich.  265.  Averments  Showing  that  Plaintiff  Is 

Under  an  allegation  that  the  plaintiff  Blind.  —  In  an  action  for  a  personal  in- 

was  walking  along  and  across  the  high-  jury  received  by  falling  into  an  exca- 

way,  "  in  the  due  prosecution  of  his  vation  near  a  sidewalk,  an  averment 

business,  and  in  a  proper  manner,"  it  that  the  plaintiff  was  without  fault  or 

may  be  shown  that  he  was  in  the  ex-  negligence  is  not  overcome  by  the  fact 

ercise   of  ordinary  care,    and   such  a  that  the  complaint  also  shows  thai  the 

declaration  is  good,  at  least  after  ver-  plaintiff  is   blind.     In  such  cases  the 

diet.     Raymond    v.    Lowell,   6    Cush.  averment  that  the  plaintiff  was  without 

(Mass.)   524.     But   see  Champaign  v.  fault  has  a  technical  significance,  and 

Patterson,  50  111.  61.  admits  proof  of   any  facts  tending  to 

Contributory  Negligence  of  Plaintiff's  show  its  truth;  it  forms  an  exception 

Servant.  —  Where  the  complaint  shows  to  the  rule  requiring  the  statement  of 

that  the  injury  was  received  while  at-  facts  and  not  of  conclusions.     Salem  v. 

tempting  to  cross  a  gully  in  a  street,  Goller,  76  Ind.  291. 

over    which    the   plaintiff  was    being  4.  Jonesboro,  etc.,   Turnpike  Co.  v. 

driven  by  his  servant  in  a  wagon,  an  Baldwin,  57  Ind.  86. 

averment  that  the  plaintiff  was  without  5.  Williamsport    v.    Smith,    2    Ind. 

fault  is  equivalent  to  an  allegation  that  App.  360. 

neither  the  plaintiff  nor  his  servant  was  Precise  Cause  in  Doubt.  —  In  an  action 

negligent.     Albion  v.  Hetrick,  90  Ind.  for  personal  injuries  caused  by  falling 

545.  into  a  hole  in  a  sidewalk,  the  fact  that 

2.  Morford  v.  Woodworth,  7  Ind.  83;  the  witnesses  disagree  somewhat  as  to 
Bloomington  v.  Rogers,  83  Ind.   261;  the   location  and  distances,  and  that 
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be  alleged,1   and  it  must  be  made  to  appear  that  the  injury 
resulted  therefrom.2 

Description  of  the  Defect.  —  It  is  better  practice  to  set  out  by  appro- 
priate words  the  character  of  the  defect,  stating  that  it  was  of 
such  a  nature  as  to  render  the  street  dangerous  ;a  but  according 
to  some  decisions  a  general  description  is  sufficient  without  going 
into  minute  details.4    The  precise  form  of  averment  must  depend 

there  is  satisfactory  evidence  of  another  210,   1   Ohio   Dec.   96;    Susenguth   v. 

hole  into  which  the  plaintiff  might  have  Rantoul,  48  Wis.  334. 

fallen,  does  not  require  the  plaintiff  to  In    an    action   against  a  telephone 

elect  which  of  the  two  holes  he  will  company  for  injuries  alleged  to  have 

rely  on  as  having  caused  the  injuiy.  been  caused  by  the  obstruction  of  a 

In  such  case  it  is  not  important  that  highway    by    its  poles,    a    complaint 

the  plaintiff  should  allege  which  hole  which  shows  that  the  poles  in  question 

he  fell  into,  at  his  peril,  and  he  cannot  were  set  only   far  enough   from   the 

be  precluded  from  recovering  although  fence  to  permit  the  cross-arms  to  be 

he  is  unable  to  tell  which  caused  the  entirely  over  the  highway,  and  that  the 

injury,  as  long  as   the  complaint  is  space    remaining    unobstructed     was 

broad  enough  to  cover  either.     Hall  v.  sufficient  for  ordinary  travei,  is  demur- 

CadilU:,  114  Mich.  99.  rable    for  failure    to  show    that    the 

Time  of  Objecting  to  Defective  Aver-  highway  was  obstructed.  Roberts  v. 
stents.  —  In  Campbell  v,  Kalamazoo,  80  Wisconsin  Telephone  Co  ,  77  Wis.  589. 
Mich.  655,  where  the  negligence  of  the  Width  of  Sidewalk.  —  A  complaint 
defendant  city  was  alleged  to  consist  which  alleges  that  the  sidewalk,  at  the 
in  the  fact  that  the  entire  sidewalk  in  place  where  the  accident  happened, 
front  of  certain  premises  was  old  and  was  a  certain  number  of  feet  in  width, 
out  of  repair,  and  no  attempt  was  made  and  which  does  not  allege  that  this 
in  the  declaration  to  point  out  the  width  was  insufficient,  or  that  the  side- 
specific  defect  alleged  to  have  caused  walk  was  defective  in  construction,  or 
the  injury,  it  was  held  that  the  declara-  that  there  was  any  obstruction  upon  it, 
tion  was  sufficient,  as  regards  its  de-  is  demurrable.  Oliver  v.  Denver,  13 
scription  of  the  place  of  the  accident,  Colo.  A  pp.  345. 

to  withstand  objections  raised  for  the  Admissions  in  the  Complaint.  —  Where 

first  time  on  the  trial.     Objections  on  a  complaint  expressly  alleges  the  ex- 

this  ground  should  be  taken  by  demur-  istence  of  a  dangerous  defect  in  a  street 

rer,  and  it  is  too  late  to  take  them  on  and  also  avers  facts  in  support  of  that 

the  trial.     Citing  Jackson  r.  Collins,  39  allegation,  a  further  averment  "  that 

Mich.  557;  Wilcox  v.  Toledo,  etc.,  R.  notwithstanding  the  fact  that  said  hole 

Co.,  43  Mich.  584;  Pettibone  v.  Maclem,  was  a  nuisance  and  a  source  of  danger 

45  Mich.  381 ;    Bauman   v.    Beam,    57  to  the  traveling  public,  yet  the  same 

Mich.  1;  Gevekev.  Grand  Rapids,  etc.,  under  ordinary  circumstances  and  with 

R.  Co.,  57  Mich.  589.  the  exercise  of  ordinary  care  could  be 

Averments  Confined  to  Defect  Whioh  passed  with  safety,"  does  not  amount 

Caused  the  Injury.  —  In  an  action  for  an  to  an   admission   that  the  street  was 

injury  caused  by  a  defective  sidewalk  reasonably  safe  for  travel,  but  merely 

it  is  not  necessary  to  allege  all  the  de-  tends  to   show  that  the   plaintiff   was 

fects  existing  in  the   walk,  provided  not  guilty  of  contributory  negligence, 

the    defect  which    caused     the  injury  Vogelgesang  v.  St.  Louis,  139  Mo.  127. 

is  sufficiently  described.     Clayton    r.  2.  Bodah  v.  Deer  Creek,  99  Wis.  509. 

Brooks.  31  111.  App.  62.  3.  Middleport  v.  Taylor,  2  Ohio  Cir. 

An  Ambiguity  in  the  Declaration  with  Ct.  366,  1  Ohio  Cir.  Dec.  534. 

respect  10  the  cause  of  the  injury,  as  4.  Corey    v.    Bath,   35    N.    H.    530; 

where  the  injury  is  alleged  to  have  re-  Bartlett    v.    Hooksett,   48   N.    H.    18; 

suited  from  the  breaking  down  of  a  Stone  v.  Pendleton,  (R.  I.  1898)  43  Atl. 

bridge  or  culvert,  will  be  cured  by  the  Rep.  643;  Barney  v.  Hartford,  73  Wis. 

verdict.     La   Salle  v.   Porterfield,   138  95. 

HI.  114.  Obstructions     Calculated    to    Frighten 

1.  Plummer  v.   Milan,  70  Mo.  App.  Horses. —  Where  it  is  alleged  that  the 

598;    Bretsh  c.  Toledo,  1  Ohio  N.  P.  injury   was  caused  by  the   plaintiff's 
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largely  upon  the  circumstances  of  the  particular  case.1 

The  Want  of  a  Sufficient  Barrier  to  protect  travelers  from  injury  from 
defects  in  the  highway  may  be  alleged  as  a  defect  in  the  highway 
itself.* 

(7)  Time  When  Injury  Was  Received.  — The  time  when  the  acci- 
dent happened  is  generally  stated  in  the  complaint,  but  it  seems 
that  no  great  precision  of  statement  in  this  regard  is  essential.* 
The  injury  should  not  be  laid  with  a  continuando* 

(8)  Place  Where  Injury  Was  Received.  —  The  complaint  should 
describe  with  reasonable  certainty  the  street  or  highway  on  which 
the  accident  happened,5  and  should  also  point  out  the  particular 

horse  being  frightened  by  heaps  of  safe  and  convenient  for  public  travel, 
sand  obstructing  the  highway,  the  and  that  "  while  the  plaintiff  was  walk- 
declaration  is  sufficiently  specific,  with-  ing  over  said  walk  and  bridge,  said 
out  further  alleging  that  the  heaps  of  sidewalk  and  bridge,  by  reason  of  its 
sand  were  such  obstructions  as  were  being  in  an  unsafe,  broken,  torn  up, 
calculated  to  frighten  horses  of  ordi-  and  out  of  repair  condition,  broke  and 
nary  gentleness.  Stone  v.  Pendleton,  fell  into  the  river/'  is  sufficient,  in  the 
(R.  I.  1898)  43  Atl.  Rep.  643.  absence   of    a    demurrer,   to   apprise 

Length  and  Breadth  of  Obstructions.  —  the  defendant  that    the  structure  of 

In   describing  the  defects  or  obslruc-  the  bridge  itself,  as  well  as  the  side- 

tions  complained  of,  it  is  not  necessary  walk,  was  defective.   Snyder  v.  Albion, 

that  the   length  and   breadth  thereof  113  Mich.  275. 

should  be  alleged.     Snow  v.  Adams,  8.  Munson  v.  Derby,  37  Conn.  314; 

1  Cush.  (Mass.)  443-  Davis  v.  Hill,  41  N.  H.  329;  Willey  v. 

Manner  of  Objecting  to  Defective  Com-  Portsmouth,  35  N.  H.  304,  citing  Cog**" 

plaint.  —  Although   in   describing  the  well  v.  Lexington,  4  Cush.  (Mass.)  3°7- 

highway  and  its  defects  the  declaration  8.  Tripp  v.  Lyman,  37  Me.  250. 

uses  very  general  terms,  and  does  not  4.  Baxter?.  Winooski  Turnpike  Co*, 

describe  what  or  where    the  defects  22  Vt.   114,   wherein   the  court  said: 

were,  still  it  is  good,  on  a  motion  in  "  In  the  case  of  the  obstruction  or  in- 

arrest  of  judgment,   even   though   it  sufficiency  of  a  public   highway,  it  is 

might  have  been  open  to  objection  on  the  per  quod  which    is   the  gravamen 

demurrer.     Powers  v.  Woodstock,  38  of  the  action  —  not  the  insufficiency  of 

Vt.  44.  the  road.    The  injury  sustained  at  any 

1.  Birmingham  v.  Starr,  112  Ala.  98;  one  time  cannot  be  continued  or  re- 
Lee  v.  Barkhamsted,  46  Conn.  213;  peated.  The  injuries  sustained  on 
Nappanee  v.  Ruckman,  7  Ind.  App.  different  days,  while  passing  the  road, 
361;  Holt  v.  Penobscot,  56  Me.  15;  must,  from  their  very  nature,  be  dis- 
Alexanderv.  Big  Rapids,  76  Mich.  282;  tinct  and  independent.  There  could 
Mitchell  v.  Plattsburg,  33  M6.  App.  be  no  more  a  continuation,  or  repe- 
555;  Barney  v.  Hartford,  73  Wis.  95;  tition,  of  the  injury,  than  in  the  case 
Welsh  v.  Argyle,  85  Wis.  307;  Cairn-  of  taking  the  plaintiff's  horse.  It  is 
cross  v.  Pewaukee,  78  Wis.  66.  undoubtedly  true  that  for  an  injnry 

Trench  Across  Road.  —  A  description  from  the  obstruction  of  a  private  riflM 

of  the  defect  as  consisting  of  a  deep  of  way  the  declaration  may  be  with  a 

trench,   excavated  in  and   across   the  continuando,  and  the  difference  is 1  that 

traveled  part  of  the  street,  and  suffered  in  the  latter  case  the  gravamen  of  tn e 

to  remain  in  an  open  condition,  is  suffi-  action  is  the  stoppage  of  the  way,  wbicn 

ciently  specific  in  the    absence  of  a  may   well   be  continued.    Where  toe 

motion  to  have  the  complaint   made  injury  is  improperly  laid  with  a**»- 

more  definite  and  certain,  or  for  a  bill  tinuando%    the   plaintiff,    without  any 

of  particulars.     Sherman  v.  Oneonta,  waiver  on  his  part,  may,  upon  theoo 

(Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp.  137.  jection  of  the  defendant,  be  confined  to 

Defects  in  Sidewalk  and  Bridge.  —  A  his  proof  to  a  single  injury,  though  11 

declaration  averring  that  the  defend-  might  be  the  ground  of  a  special  ae- 

ant  allowed  a  sidewalk  and  bridge  to  murrer.     Gould's  PI.  107,  §  95*'       -p 

become  and  remain   broken,  torn  up,  6.  Within  Limits  of  Defendant  w*y.-* 

and  out  of  repair,  and  not  reasonably  In  Columbus  v.  Strassner,  124  lad*  4**' 
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part  thereof  in  which  the  obstruction  or  defect  causing  the  injury 
was  located.1 

Where  a  Notice  of  the  Injur?  Has  Been  Served  on  the  Defendant,  in  accord- 
ance with  the  provisions  of  a  statute  or  charter  requiring  such 

it   was  held   that  a  complaint  which  (Mass.)  443,   a  declaration   was  held 

alleged  that  the  appellant  had  exclu-  sufficient  which  described  the  highway 

sive  authority  and  jurisdiction  over  its  as  a  common  road  or  highway,  leading 

streets,  alleys,  and  sidewalks,  and  neg-  from  the  south  village  in  A.  aforesaid, 

ligently  permitted  one  of  its  said  side-  to  the  south  line  of  said  A.,  near  to  J.'s 

walks,  to  wit,  the  one  on  the  west  side  factory  in  C;  and  it  was  also  held  that 

of  Washington  street,  to  get  out  of  re-  if  this  description  left  the  precise  road 

pair,  etc.,  sufficiently   showed  that  the  intended    in     doubt,    the    defendants 

sidewalk  where  the  injury  was  alleged  should  have  required  the  plaintiff  to 

to  have  occurred  was  within  the  city  give  a  more  particular  description  be- 

and  under  its  jurisdiction.  fore  going  to  trial,  and  that  such  want 

Width  of  the  Boad.  —  A  declaration  is  of  certainty  could   not  be  made  the 

sufficient    which  distinctly  states  the  ground  of  a  motion  in  arrest  of  judg« 

termini  ot  the  highway,  and  shows  the  ment.                         * 

portion  of  the  street  where  the  obstruc-  1.  Bryan  v.  Macon,  91  Ga.  530;  Nap- 

tions  are  alleged  to  have  been.     It  is  panee  9.  Ruckman,  7  Ind.  A  pp.  361; 

not   necessary   that   the  width  of  the  Snow  v.   Adams,  1  Cush.  (Mass.)  443; 

street  should  be   alleged.     Palmer  v.  Whoram  v.  Argentine  Tp  ,  112  Mich. 


Portsmouth,  43  N.  H.  265. 

Name  of  the  Street.  —  A  declaration 
sufficiently  describes  the  place  where 
the  injury  was  received,  to  withstand 
a  general  demurrer,  where  it  describes 
it  as  a  street  known  by  a  name  which 
is  given.  Springfield  v.  Doyle,  76  111. 
202. 

How  Road  Was  Established.  —  In   an 


20;  Clark  v.  North  Muskegon,  88 
Mich.  308. 

In  Defendant  Towm.  —  Where  the 
declaration  alleges  that  the  highway  fs 
in  the  defendant  town,  it  need  not 
further  allege  that  the-  part  of  it  where 
the  accident  happened  is  in  said  town. 
Corey  v.  Bath,  35  N.  H.  531. 

Waiver  of  Defective  Description.  —  In 


action  for  injuries  caused  by  the  in-  Orlando  v.  Heard,  29  Fla.  581, a  declara 
sufficiencies  of  a  highway  the  com-  tion  was  held  to  be  sufficient;  on  de- 
plaint  need  not  allege  that  the  highway  murrer,  where  it  alleged  that  the 
was  established  in  one  of  the  modes  plaintiff  was  injured  by  means  of  de- 
authorized  by  statute.  Hurley  7/.  Man-  fects  in  certain  sidewalks  on  C.  street 
Chester,  30.  N.  H.  289.  and  O.  avenue,  in  the  defendant  city, 
Existence  of  Highway.  —  Averments  in  although  it  did  not  specify  the  precise 
a  complaint  thai  the  defendant  railroad  location  of  the  defect  causing  the  in- 
company,  in  constructing  its  tracks  jury;  but  it  was  intimated  that  the 
across  the  highway,  many  years  before  declaration  would  have  been  open  to  a 
the  plaintiff  was  injured,  tore  up  and  motion  to  amend  and  to  make  more 
destroyed  the  highway,  and  never  re-  definite. 

stored  it,  do  not  amount  to  an  admis-  Method  of  Objecting  to  Uncertainty. — 
sion  that  a  public  highway  no  longer  In  Michigan  it  has  been  held  that 
existed  at  the  place  where  the  plaintiff  an  objection  to  a  declaration  on  the 
was  injured,  but  only  show  that  the  ground  that  it  does  not  point  out  with 
use  of  the  highway  for  public  travel,  sufficient  certainty  the  place  where  the 
throughout  the  extent  thereof,  was  in-  accident  happened  should  be  taken  by 
terrupted  and  destroyed  by  the  con-  demurrer,  and  that  such  objection  can- 
st ruction  of  the  railroad  across  it;  not  be  interposed  at  the  trial.  Camp- 
especially  where  the  complaint  con-  bell  v.  Kalamazoo,  80  Mich.  655. 
tains  other  averments  to  the  effect  that  In  New  York  it  has  been  held  that 
the  portion  of  the  highway  or  street  where  the  defendant  desires  that  the 
east  of  the  railroad  was  in  use  as  a  complaint  contain  a  more  accurate  de- 
public  way  at  the  time  when  the  acci-  script  ion  of  the  place  where  the  in- 
dent happened.    Washburn  v.  Chicago,  juries  occurred  its  remedy  is  by  motion 


etc.,  R.  Co.,  68  Wis.  474. 

Time  of  Objecting  to  Insufficient  Aver- 
ments.—  In  Snow  v.  Adams,  1  Cush. 
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to  have  the  complaint  made  more 
definite  and  certain.  Dexter  v.  Fulton, 
86  Hun  (N.  Y.)  433.     Or  by  requiring 
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notice  as  a  condition  precedent  to  the  maintenance  of  the  action, 
the  averments  of  the  complaint  in  regard  to  the  place  of  the 
injury  should  correspond  with  those  of  the  notice.1 

(9)  Nature  of  Injury —  Damages.  —  In  complaints  for  personal 
injuries  caused  by  defects  in  streets  or  highways  the  essential 
averments  concerning  the  nature  and  extent  of  the  injuries,  and 
in  regard  to  the  amount  of  the  damages,  are  in  general  the  same 
as  in  complaints  for  personal  injuries  due  to  other  causes.2 

(10)  That  Defendant  Had  Notice  of  Defect.  —  In  an  action 
against  a  municipal  corporation  to  recover  damages  for  an  injury- 
caused  by  a  defect  in  a  bridge  or  highway,  if  the  defect  has 
resulted  from  the  acts  of  the  corporation  itself,  no  averment 
that  the  defendant  had  notice,  thereof  is  necessary, s  but  if  it  has 

a   bill  of  particulars.     Dougherty   v.  ularly  described  in  the  declaration;  it 

Horseheads,  73  Hun  (N.  Y.)  443;  Sher-  is  sufficient  if  the  complaint  shows  that 

man  v.  Oneonta,  (3upm.  Ct.  Gen.  T.)  the  plaintiff  received  a  bodily  injury; 

21  N.  V.  Supp.  137.  and  the  character  and  severity  of  such 

1.  Immaterial  Variance  Between  Notice  injury  may  be  proved  at  the  trial, 
and  Complaint.  —  In  Barren  v.  Ham-  Corey  v.  Bath,  35  N.  H.  531.  But  see 
mond,  87  Wis.  654,  it  was  held  that  the  Storrs  ».  Grand  Rapids,  no  Mich.  483. 
mere  fact  that  a  notice  of  a  defect  in  Degree  of  Certainty  Required.  —  The 
the  sidewalk  located  the  same,  and  the  complaint  need  not  state  the  items  or 
place  of  the  injury,  about  twenty-five  moneys  expended  in  attempting  to  be 
feet  north  of  a  certain  store,  while  the  cured,  or  the  amounts  and  elements  of 
complaint  located  the  same  at  a  point  the  pecuniary  loss  to  the  plaintiff's 
about  ten  feet  north  of  the  northwest  business,  or  of  expenses  for  help  to 
corner  of  (be  building  occupied  as  such  carry  on  the  same,  as  particularly  as 
store,  was  immaterial.  would  be  required  in  a  bill  of  particu- 

Varianoe  Resulting  from  Amendment  of  lars  concerning  the  same  matters. 
Complaint.  —  In  Trost  v.  Casselton,  8  Barney  v.  Hartford,  73  Wis.  95. 
N.  Dak.  534,  the  descriptions  of  the  That  Plaintiff  Is  Unable  to  Pursue  Hii 
place  of  the  injury  contained  in  the  Lawful  Business.  —  A  complaint  which 
notice  and  in  the  original  complaint  alleges  that  by  reason  of  the  injuries 
agreed,  but  at  the  trial  the  proof  received  the  plaintiff  is  unable  to  pur- 
showed  that  the  accident  happened  one  sue  his  lawful  business,  is  sufficiently 
hundred  feet  distant  from  the  place  so  definite,  without  staling  what  such 
designated,  and  thereupon  the  plain-  business  is,  to  admit  evidence  of  its 
tiff,  by  leave,  amended  her  complaint  nature,  and  of  the  damages  resulting 
to  conform  to  the  proof.  On  a  motion  from  its  interruption.  If  greater  cer- 
by  the  defendant  10  dismiss  the  com-  tainty  is  required  the  defendant  should 
plaint,  as  not  based  on  a  sufficient  move  to  have  the  complaint  made 
notice,  it  was  held  that  the  notice  in  more  definite  and  certain.  Luck  v. 
question  was  insufficient  as  a  matter  Ripon,  52  Wis.  196. 
of  law  to  sustain  the  amended  com-  The  Objection  that  a  Declaration  Is  Hot 
plaint,  and  that  a  good  complaint  could  Sufficiently  Speoifie  in  regard  to  the 
not  cure  a  defective  notice  where  the  nature  and  extent  of  the  injuries  re- 
latter  was  the  foundation  upon  which  ceived,  cannot  be  raised  for  the  first 
the  right  to  maintain  the  action  time  on  appeal  from  a  judgment  ren- 
depended.  dered   on   a  second  trial  of  the  case. 

2.  As  to  the  manner  of  describing  the  Shippy  v  Au  Sable,  85  Mich.  280. 
injury  and  averring  the  amount  of  the  3.  South  Bend  v.  Paxon,67lnd.  228; 
damages  in  actions  for  personal  injuries  Indianapolis  v.  Scott,  72lnd.  io6;Madi- 
generally,  see  the  articles  Personal  In-  son  County  v .  Brown,  89  Ind.  48;  Allen 
juries,  vol.  16,  p.  371;  Damages,  vol.  County  v.  Bacon,  96  Ind.  31;  Goshen 
5,  p.  700.  v.  Alford,  (Ind.  1899)  55  N.  E.  Rep.  27; 

Particular  Description  Unnecessary.— It    Austin  v.  Ritz,  72  Tex.  391. 
is  not  necessary  that  the  injuries  re-        If  damages  against  a  city  for  per- 
ceived by  the  plaintiff  should  be  panic-    sonal  injury  caused  by  a  defective  ditch 
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resulted  from  the  wrongful  act  of  a  third  person  the  complaint 
should  allege  that  the  defendant  had  notice  thereof,  or  must  state 
facts  from  which  such  notice  may  fairly  be  inferred,1  unless  it  be 
in  a  case  where,  by  statute,  the  defendant  is  made  liable  for  such 
injuries  regardless  of  notice.2 

Averment  by  Implication,  —  As  intimated  in  the  preceding  para- 
graph, notice  may  be  charged  either  by  a  direct  averment  or  by 
implication,3  and  a  general  allegation  that  the  defendant  has 
been  negligent  has  sometimes  been  held  to  imply  with  sufficient 
certainty  that  it  had  notice.4 

(i  i)  Performance  of  Conditions  Precedent  —  Service  of  Notice  of 
Injury.  —  It  is  frequently  provided  that  municipal  and  quasi- 
municipal  corporations  shall  not  be  liable  for  injuries  caused  by 
defective  streets  and  highways,  unless  notice  of  the  injury  and 
of  the  plaintiff's  claim  for  damages  is  served  upon  such  corpora- 
tion or  its  officers,  within  a  certain  time.  The  statutory  pro- 
visions in  this  regard  differ  somewhat  in  the  various  states,  but 

are  sought  on  the  ground  that  the  city  Hun  (N.  Y.)  471;  Chapman  v.  Milton, 

negligently  permitted  the  ditch  to  be-  31  W.  Va.  384. 

come  out  of  repair,  notice  to  the  city  8.  Indiana.  —  Madison  v.  Baker,  103 
of  the  condition  of  the  ditch  should  be  Ind.  41;  Lafayette  v.  Ash  by,  8  Ind. 
alleged;  but  the  necessity  for  such  an  App.  214;  Mt.  Vernon  v.  Hoehn,  22 
allegation  is  obviated  by  an  averment  Ind.  App.  282;  Ft.  Wayne  v.  Duryee, 
that  the  city  negligently  constructed  9  Ind.  App.  620;  Nappanee  v.  Ruck- 
such  public  work,  so  as  to  render  it  man,  7  Ind.  App.  361. 
dangerous  and  unfit  for  safe  travel.  Kansas.  —  Eskridge  v.  Lewis,  51 
Austin  v.  Ritz,  72  Tex.  391.  Kan.  376,  52  Kan.  282;  Union  St.  R. 

In  an  action  against  a  city  for  negli-  Co.  v.  Stone,  54  Kan.  83. 

gence  in  suffering   the  timbers  of  a  Michigan.  —  Moody   v.  Shelby  Tp., 

bridge  to  become  rotten,  whereby  the  no  Mich.  396;  Germaine  v.  Muskegon, 

plaintiff  was  injured,  notice  to  the  de-  105  Mich.  213;    Tice  v.   Bay  City,  78 

fendant  of  the  condition  of  the  bridge  Mich.  209. 

need  not  be  alleged.    Allen  County  v.  Missouri.  —  Rusher  v.    Aurora,    71 

Bacon,  96  Ind.  31.  Mo.  App.  418;  Hurst  v.  Ash  Grove,  96 

1.  Montgomery  v.  Wright,   72  Ala.  Mo.  168. 

411;   Orlando  v.    Heard,   29  Fla.  581;  Wisconsin.  —  Studley  v.  Oshkosh,  45 

Spiceland  v.  Alier,  98  Ind.  467;  Allen  Wis.  380;  Kusterer  v.  Beaver  Dam,  52 

County  v.  Bacon,  96  Ind.  31;  Turner  v.  Wis.  146. 

Indianapolis,  96  Ind.  51;    Elkhart  v.  United  States.  —  Cleveland  v.  King, 

Ritter,  66  Ind.  136;  Ft.  Wayne  v.  De  132  U.  S.  295;  Serrot  v.  Omaha  City,  1 

Witt,  47    Ind.  391;    Higert  v.  Green-  Dill.  (U.  S.)  312. 

castle,  43  Ind.  574;  Lafayette  v.  Blood,  Where  the  cause  of  the  injury  is  de- 

40  Ind.   62;    Middleport  v.  Taylor,  2  scribed  as  a  "  hole  and  broken  place  " 

Ohio  Cir.  Cc.  366,  1  OhioCir.  Dec.  534;  in  a  sidewalk  of  the  defendant  city,  an 

Noble   v.    Richmond,   31   Gratt.   (Va.)  averment  in  the  complaint  that  the  de- 

271;    Cuthbert  v.  Apple  ton,   22    Wis.  fendant  knowingly  suffered  the  side- 

642.  walk  lo  be  out  of  repair  for  six  months 

In  an  action  against  a  bridge  com-  prior  to   the   accident   is   insufficient, 

pany  to  recover  double  damages,  un-  since  it  does  not  show  that  the  "  hole 

der  the  statute,  for  injuries  caused  by  and  broken  place  "  had  existed  for  any 

defects  in  abridge,  the  want  of  an  aver-  length  of  time,  or  that  the  defendant 

ment  of  notice  of  the  alleged  defects  had   notice  thereof.       Huntington  v. 

is  not  cured  by  a  verdict.     Worster  v.  Burke,  12  Ind.  App.  133. 

Canal  Bridge,  16  Pick.  (Mass.)  541.  4.  Carroll   v.   Allen,   20  R.   I.    144. 

9.  Morrill  v.   Deering,  3  N.   H.  53;  And  see  Lord  v.  Mobile,  113  Ala.  360; 

Vaughan  v.  Buffalo,  etc.,  R.  Co.,  72  Nokomis  v.  Salter,  61  111.  App.  150. 
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it  is  generally  agreed  that  service  of  notice,  in  the  manner  pre- 
scribed, must  be  alleged  in  the  declaration  or  complaint.1  The 
notice  given  need  not  be  set  out  in  full  in  the  complaint,*  nor 
need  the  time  and  place  where  it  was  delivered  be  stated,  except 
so  far  as  may  be  necessary  to  show  that  the  requirements  of  the 
statute  were  complied  with.* 

(12)  Amendment  of  Averments. — The  court  may  allow  the 
declaration  or  complaint  to  be  amended  in  cases  where  it  is  clear 
that  the  defendant  will  not  be  misled  or  prejudiced  thereby.4 

1.  Serrloe  of  Votiee  Hut  Be  Alleged  in  effect,  that  no  action  shall  be  main-                     ! 

—  Alabama.  —  Schroeder    v.     Colbert  tained  by  any  person  against  Ihe  de- 

County,  66  Ala.  137.  fendanc    city,    upon    any    '  claim     or 

Maine.  —  Low  v.  Windham,  75  Me.  demand,  until  such  person  first  shall 

113.  have  presented  his  claim  or  demand  to 

New  York.  —  Reining  v.  Buffalo,  102  the  common  council  for  allowance,  and 

N.  Y.  308;  Olmstead  v.  Pound  Ridge,  the  same  shall  have  been  disallowed 

71  Hun  (N.  Y.)  25.  in  whole  or  in  part/  and  provides  that 

Wisconsin.  —  Eron  v.  Stevens  Point,  a  failure  to  act  upon  such  claim  or  de- 

85  Wis.  379;  Koch  v.  Ashland,  83  Wis.  mand  shall  be  deemed  a  disallowance. 

361;  Watson  v.  Appleton,  62  Wis.  267;  Laws  1891,  c.  160,  subdiv.  5,  §4.     It  is 

Wentworth  v.  Summit,   60  Wis.   281;  contended  that  the  complaint  is  fatally 

Dorsey  v.  Racine,  60  Wis.  292;   Chi-  defective  because  of  its  failure  to  allege 

cago,  etc.,  R.  Co.  v.  Langlade,  55  Wis.  such    presentation   and  disallowance. 

117;  Benware  v.  Pine  Valley,  53  Wis.  But  this  court  has  repeatedly  held  that 

527;  Susenguth  v.  Rantoul,  48  Wis.  334;  the  words  '  claim  or  demand/  as  used 

Hiner  v.  Fond  du  Lac,  71  Wis.  74.    And  in  the  charter,  do  not  include  a  cause  of 

see  in  general  article  Conditions  Pre-  action  for  personal  injury  by  reason  of 

cedent,  vol.  4,  p.  626.  a  defective  street  or  sidewalk."   Citing 

In  Wisconsin  although  it  is  provided  Kelley  v.  Madison,  43  Wis.  638;  Brad- 
by  statute  (Rev.  Stat.,  §  824)  that  no  ley  v.  Eau  Claire,  56  Wis.  168;  Hill 
action  shall  be  maintained  against  a  v.  Fond  du  Lac,  56  Wis.  242;  lung  v. 
town  for  injuries  on  a  highway  unless  Stevens  Point,  74  Wis.  547;  Vogel  t». 
a  statement  of  the  claim  for  damages  A  mi  go,  81  Wis.  642.  But  see  Koch 
is  filed  with  the  town  clerk,  and  also  v.  Ashland.  83  Wis.  361. 
that  the  action  cannot  be  commenced  Contra  —  Unnecessary  to  Allege  Servioe 
until  ten  days  after  the  next  annual  ofHotioe. —  In  Vermont  it  has  been  held 
town  meeting  after  the  filing  of  the  that  the  plaintiff  need  not  allege  that 
claim,  it  has  been  held  thai  where  the  he  has  given  notice  to  the  selectmen  of 
complaint  sufficiently  alleges  the  filing  the  injury  and  of  his  intention  to  claim 
of  the  notice  it  is  not  necessary  to  satisfaction  therefor,  as  required  by 
allege  further  that  the  action  was  not  the  Act  of  1855,  since  such  notice  is  no 
commenced  until  the  expiration  of  ten  part  of  the  cause  of  action.  Kent  v. 
days  after  the  next  annual  town  meet-  Lincoln.  32  Vt.  591;  Matthie  v.  Bar- 
ing.    Welsh  v.  Argyle,  85  Wis.  307.  ton,  40  Vt.  286. 

Nor  is  it  necessary  to  allege  that  the  9.  Cairn  cross     v.      Pewaukee,      78 

plaintiff's  claim  was  not  allowed  by  the  Wis.  66. 

board  of  auditors,  or  that  the  electors  8.  Smiley  v.   Merrill  Plantation,  84 

did  not  vote  to  pay  it,  or  that  no  order  Me.  322. 

had  been  drawn  for  its  payment  and  Under  Rev.  Stat.   Wis.,   §  1339,  as 

delivered  to  the  plaintiff.     Paulson  v.  amended  by  Laws  1897,  c.  236,  requir- 

Pelican,  79  Wis.  445.  ing  the  service  of  the  notice  of  injury 

In  Sommers  v.  Marsh  field,  90  Wis.  within  fifteen  days  after  the  happening 

59,  the  court,  in  discussing  the  neces-  of  the  accident,  a  complaint  alleging 

sity  of  alleging  a  presentation  of  the  the  service  of  notice  on  the  city  clerk 

plaintiff's  claim  to  the  city  authorities,  twenty-one  days  thereafter  is  insuffi- 

said:      "The    complaint    alleges,    in  cient  on  demurrer.     Daniels  v.  Racine, 

effect,  the  notice  required  by  §  1339,  98  Wis.  649. 

Rev.  Stat.,  and  no  question  is  made  as  4.  See    in    general    article    Amend- 

to  that  notice.    The  charter  provides,  ments,  vol.  1,  p.  458. 
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<£  Defendant's  Pleadings.  —  The  decisions  as  to  the  plead- 
ings of  the  defendants  in  actions  for  injuries  caused  by  streets 

and  highways  present  but  few  points  and  admit  of  no  general 
treatment.     The  rulings  on  this  subject  are  given  in  the  notes.1 

Contributory  Vegligenee.  —  Under  the  general  issue  evidence  may 

be  introduced  to  show  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.* 

Place  of  tit  Aoddent.  —  In  Grattan  v.  Aniwer  Alleging  took  of  fund*.  —  In 

Williamston,  116  Mich.  462,  where  the  a  jurisdiction  where  municipal  authori- 

plaintiff  alleged  in  his  declaration  that  ties  are  authorised  by  statute  10  itn- 

the  injury  occurred  auout  264  feet  west  prove  streets  and  keep  them  in  repair 

of  a  certain  point,  and  on  the  trial  the  at  the  expense  of  the  adjacent  property 

evidence    showed   that  the  injury  oc-  owner,   an   answer  alleging    lack    of 

curred  about  364  feet  west  of  said  point,  funds   to  repair,  as  a  defense  to  an 

he  was  permitted,  at  the  close  of  the  action  for  injuries  caused  by  a  defective 

testimony,  to  amend  his  declaration  by  Street,  is  demurrable.     New  Albany  v. 

stating  the  correct  location.  McCulloch,  127  Ind.  500. 

Description  of  the  Highway.  —  In  ati  Joint  Action  Against  City  and  Private 
action  against  a  town  for  an  injury  frarty.  —  The  fact  that  a  private  corpo- 
alleged  to  have  been  sustained  by  ration,  which  has  made  an  excavation 
reason  of  a  defect  in  the  county  road  In  a  cross-walk,  has  been  restrained  by 
within  the  town,  the  writ  may  be  an  injunction  from  repairing  the  de- 
amended  by  substituting  "  common  feet,  cannot  be  availed  of  by  the  city 
highway  "for  4<  county  road."  Young  as  a  defense  to  an  action  for  injuries 
f>.  Garland,  t8  Me.  409.  caused  thereby,  where  the  city  is  not  a 

Description  of  the  Defect  —  The  allow-  party  to  the  ir  junction  suit,  and  where 

ance  of  amendments  which  are  merely  its    answer  admits  that  at  Ihe   time 

additional   to  the  description  of    the  when  the  injury  was  sustained  it  was 

defect   and   of   the   manner  in  which  its  duty  to  keep  the  crosswalk  !h  good 

the  accident  happened  is  within   the  condition  and  repair.     Dale  V.  Syra- 

discretion  of  the  court.    Chapman  #.  cuse.  71  Hun  (N.  Y.)  440. 

Nobleboro,  76  Me.  427.  Failure  to  Serve  Notice  of  Injury.  —  In 

Cause  of  the  Injury.  —  Where  the  dec-  some  jurisdictions  it  has  been  held  that 
laration  alleges  damages  sustained  by  the  plaintiff's  failure  to  serve  a  notice 
reason  of  a  tree  and  rocks,  described  of  the  Injury,  or  a  claim  for  damages, 
as  obstructions  of  a  highway,  an  Upon  the  municipal  authorities,  as  re- 
amendment  is  admissible  which  al-  quired  by  statute,  may  be  availed  of 
leges  the  defect  to  be  such  a  condition  by  the  defendant  under  the  general 
of  the  road  as  exposes  travelers  to  dan-  issue.  Low  v.  Windham,  7$  Me.  113; 
ger  of  going  out  of  the  highway  and  Matthle  v.  Barton,  40  Vt.  286;  Eton  v. 
coming  in  contact  with  the  tree  and  Stevens  Point,  85  Wis.  379.  In  others, 
rocks.    Griffin  v.  Auburn,  58  N.  H.  I2t.  however,  it  is  customary  to  specially 

On  Appeal.  —  On  appeal  from  a  justice  plead  this  defense.    See  Berry  v.  Wau- 

of  the  peace  to  the  district  court,  the  watosa,  87  Wis.  401. 

latter  court   may  order  a    repleader,  The  objection  cannot  be  availed  of 

or  an  amendment  of  the   pleadings,  for  the  first  time  on  a  motion  for  a  new 

Strout  v.  Durham,  23  Me.  483.  trial.    Canfield  0.  Jackson,  112  Mich. 

1.  Answer  on  Information  and  Belief.  120. 

—  It  has  been  held  that  in  an  action  %.  New  Albany    f.  McCulloch,  127 

against  a  city  for  an  injury  caused  by  Ind.   500;    Fern  bach  v.   Waterloo,   76 

a  defective  sidewalk  an  answer,  veri-  Iowa  598. 

fied  by  the  mayor,  denying  on  In  forma-  That  Plaintiff  Was  Traveling  on  fan- 

tion  and  belief  the  allegations  of  the  day.  —  In  Massachusetts  {\.\\*$  been  held 

plaintiff's  petition,  is  sufficient  to  raise  that  the  defense  that  the  plaintiff  was 

the  issues  whether  the  sidewalk  was  Illegally  traveling  on  the  Lord's  day 

defective,   and   whether    the  plaintiff  may  be  raised  under  a  denial  of  the 

was    exercising    ordinary  care  when  averments  of  the  declaration  without 

injured.      Smalley     v.    Appleton,    70  being  specially  pleaded.    Jones  v.  An- 

Wis.  34<*  dover,  10  Allen  (Mass.)  18. 
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That  Obstruction  Is  Maintained  under  Uunioipal  License.  —  The  defense 
that  an  obstruction  on  a  sidewalk,  which  has  occasioned  injury, 
was  maintained  by  the  consent  or  license  of  the  city  should  be 
specially  pleaded.1 

e.  Pleading  and  Proof— Variance  — (i)  Admissibility  of 
Evidence  under  Pleadings  —  In  General.  —  Where  a  specific  de- 
fect is  described  in  the  complaint  as  having  been  the  cause  of 
the  injury  the  plaintiff  should  as  a  general  rule  be  confined  to 
proof  of  the  defect  thus  pleaded,*  but  proof  of  defects  not 
expressly  mentioned  in  the  complaint  is  sometimes  admissible 
where  their  existence  may  fairly  be  inferred  from  the  averments 
therein.3     And  where  it  is  alleged  that  the  entire  sidewalk  in 

1.  Clifford  v.  Dam,  81  N.  Y.  52.  But  holes  in  and  upon  and  along  the  walk, 
see  Kuechenmeister  v.  Brown,  (C  PI.  evidence  as  to  the  condition  of  the 
Gen.  T.)  13  Misc.  (N.  Y.)  139.  stringers  is  admissible.     Elgin  v.  Rior- 

Building  Material  may  be  placed  in  dan,  21  111.  A  pp.  600. 
the  public  street  in  a  proper  manner,  Ice  on  Defective  Sidewalk.  —  Where  it 
if  such  use  of  the  street  is  reasonably  is  alleged  that  the  plaintiff  was  injured 
necessary  at  the  time  and  place;  but  in  by  stepping  off  an  abrupt  break  or  de- 
an action  for  obstructing  the  street  scent  in  the  sidewalk,  negligently  suf- 
with  such  building  materials,  whereby  fered  to  exist,  if  the  existence  of  such 
the  plaintiff  has  suffered  injury,  an  an-  defect  is  shown  and  negligence  is 
swer  setting  up  the  defense  above  in-  proved,  the  plaintiff  may  also  show  tbe 
dicated  must  set  out  facts  showing  the  condition  of  the  place  where  the  injury 
reasonable  necessity  for  the  obstruc-  happened,  and  that  there  was  ice  upon 
lion,  as  well  as  facts  showing  that  the  it  on  which  the  plaintiff  slipped, 
right  was  exercised  in  a  proper  man-  although  the  existence  of  ice  is  not 
ner.     Wood  v.  Mears,  12  Ind.  515.  alleged  in  the  complaint.     This  course, 

2.  Caven  v.  Troy,  15  N.  Y.  App.  Div.  however,  is  only  permissible  where  the 
163.  negligence  alleged  is  shown,  and  it  is 

Where  the  accident  is  described  in  otherwise  where    it  does   not  appear 

the  complaint  as  having  happened  by  which  of  the  two  causes  injured  the 

the  plaintiff's  falling  into  a  ditch  from  plaintiff.        Sawyer    v.     Amsterdam, 

its  side,  and  there  is  no  averment  tend-  (Supm.  Ct.)  20  Abb.   N.  Cas.  (N.  Y.) 

ing  to  show  that  he  fell  into  the  ditch  227. 

from  a  bridge  crossing  the  same  evi-  Evidence  of  Defect  in  Highway  under 

dence  as  to  the  absence  of  a  railing  on  Averment  of  Defective  Bailing.  —  Where 

the  biidge  is  not  admissible.     Harring-  the  cause  of  the  injury  as  alleged  in 

ton  v.  Hamburg,  85  Iowa  272.  the  statutory  notice  given  to  the  town 

Evidence  as  to  the  Location  and  Light-  and  also  in  the  complaint  was  a  de- 

ing  of  the  8treet  Lamps  in  the  vicinity  feed  ve  railing  along  a  certain  highway, 

of  the  place  where  the  accident  hap-  it  was  held   that  on  the  trial  evidence 

pened  is  admissible  where  neglect  in  might  be  admitted  showing  that  the 

this  particular  is  alleged  in  the  com-  surface  of  the  highway  was  defective, 

plaint.       Indianapolis    v.   Gaston,    58  which  caused  the  plaintiff  to  stumble 

Ind.  224.  and  fall  against  the  defective  railing. 

In   Cullom   v.   Justice,  161  111.  372,  and  that  by  reason  thereof  he  fell  over 

which  was  an  action  for  injuries  caused  an  embankment  and  was  injured,  since 

by  a  defective  sidewalk,  it  was  held  it  appeared  that  the  injury  would  not 

that  the  plaintiff  might  give  evidence  have  happened  by  reason  of  the  de- 

that  the  street  lamp  was  not  lighted,  fective  railing  except  for  the  defect  in 

although  this  fact  did  not  appear  from  the  highway.     Ashborn  v.  Waterbury, 

the  declaration,  since  it  was  proper  for  70  Conn.  551. 

consideration  on  the  question  of  con-  Barrier  at  Excavation.  —  Underadec- 

tributory  negligence.  laration  alleging   generally    that    the 

8.  In  Actions  for  Injuries  Caused  by  De-  highway  was  out  of  repair,  proof  is  ad- 

fects  in  a  Board  Walk,   under  an  aver-  missible  showing  that  the  injury  was 

ment  of  loose  and  broken  planks,  and  caused  by  want  of  a  barrier  to  protect 
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front  of  certain  premises  was  old  and  out  of  repair,  and  no 
attempt  is  made  to  point  out  the  specific  defect  which  caused  the 
injury,  the  plaintiff  will  not  be  confined  to  evidence  showing 
the  condition  of  the  walk  at  the  particular  place  where  the  acci- 
dent happened.1 

Evidence  as  to  Notice  of  Defect.  —  Where  the  complaint  alleges  that 
the  defendant  had  notice  of  the  defect  in  the  sidewalk  which 
caused  the  injury,  evidence  of  other  defects  therein,  and  of 
injuries  to  persons  other  than  the  plaintiff,  is  sometimes  admissi- 
ble for  the  purpose  of  proving  notice  as  alleged.2  But  where 
actual  notice  is  not  alleged  the  defendant  cannot  introduce  evi- 
dence to  prove  that  such  actual  notice  had  not  been  brought 
to  it.8 

Defects  in  Original  Construction.  —  Under  a  complaint  alleging  that 
a  sidewalk  was  out  of  repair  and  in  a  dangerous  and  dilapidated 
condition,  evidence  of  defects  in  its  original  construction  is 
admissible.4 

(2)  Variance  —  In  General.  —  In  actions  of  this  nature  the  gen- 
eral rule  applies  that  the  allegata  and  the  probata  must  corre- 
spond, and  any  material  variance  between  the  pleading  and  the 
proof  is  fatal,5  but  slight  and  immaterial  variances  may  be  dis- 

travelers  from  falling  into  an  excava-  5.  Variances  Held  to  Be  Fatal.  —  In 
tion.  Alger  v.  Lowell,  3  Allen  (Mass.)  Woolsey  v.  Ellen ville,  69  Hun  (N.  Y.) 
402.  489,  where  the  complaint  alleged  that 
Limitation  of  General  by  Specific  Aver-  the  injury  was  caused  by  water  and 
ments, —  The  enumeration  of  specific  snow  being  allowed  to  accumulate  and 
defects  will  not  limit  a  general  allega-  form  into  ice  in  a  certain  dangerous 
tion  that  the  highway  was  greatly  in-  holeor  depression  existing"  in  the  side- 
sufficient  and  out  of  repair,  so  as  to  walk  of  Canal  street,  along  its  westerly 
confine  the  plaintiff  to  proof  of  the  side,  nearly  opposite  a  place  called  the 
specific  defects  enumerated,  and  to  Tannery/'  it  was  held  that  these  aver- 
exclude  proof  that  the  real  defect  was  ments  as  to  the  cause  of  the  injury 
the  want  of  a  proper  barrier  to  prevent  were  not  sustained  by  proof  tending  to 
travelers  from  falling  into  an  excava-  show  that  the  ditch  on  the  side  of  a 
tion.     Barber  v.  Essex,  27  Vt.  62.  cross  street  was    insufficient   in   size, 

1.  Campbell  v.  Kalamazoo,  80  Mich,  that  the  hole  under  the  crosswalk 
655;  Strudgeon  v.  Sand  Beach,  107  stone  was  also  insufficient  in  size  and 
Mich.  496.  improperly  located  to  allow  the  water 

2.  Strudgeon  v.  Sand  Beach,  107  to  pass  through  from  the  ditch,  that 
Mich.  496;  Belton  v.  Turner,  (Tex.  the  ditch  itself  had  been  permitted  to 
Civ.  App.  1894)  27  S.  W.  Rep.  831.  become   obstructed,  and  the  hold  un- 

3.  Junction  City  v.  Blades,  1  Kan.  der  the  crosswalk  stone  to  become 
App.  85.           '  choked  up,  and  that  in  consequence  the 

4.  Luck  v.  Ripon,  52  Wis.  196.  water  which   should   have    been   con- 
Evidence  As    to    Creation  and    Main-    ducted  away  by  the  ditch  was  caused 

tenance  of  Obstruction.  —  Under  a  com-  to  flow   over  the   sidewalk   of    Canal 

plaint  alleging   the  creation  of  an  ob-  street. 

struction  t%  by  and  under  the  direction  Averments     that     the    injury    was 

of  the  defendant,"  the  plaintiff  may  in-  caused  by  an  excavation  which  the  de- 

troduce  evidence  to  show  either  that  fendant  city  permitted   to  remain  in  a 

such  obstruction  was  created  by  the  street,  without  guards  or  a  light,  are 

defendant  city  and  left  unguarded,  or  not  sustained  by  proof  of  negligence 

that  it  was  created   by  a  third  person  in  failing  to  erect  a  guard  between  the 

and  left  unguarded   by  the  city,  after  line  of  the  street  and  an  excavation  on 

notice  of  its  existence.     Pettengill   v.  an  adjoining  lot.     Caven  v.  Troy,  15 

Yonkeis,  ic6  N.  Y.  558.  N.  Y.  App.  Div.  163. 
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regarded  where  the  rights  of  the  defendant  are  not  prejudiced 
thereby.  * 

Averments  that  the  injury  was  In  an  action  against  a  town  for  dam- 
caused  by  a  defective  highway  are  not  ages  caused  by  a  defect  in  a  highway 
sustained  by  proof  that  it  was  caused  an  averment  in  the  declaration  trmi 
by  negligent  acts  of  the  firemen  of  the  there  was  in  the  highway  "  a  ditch  or 
defendant  city  in  the  highway,  which  uncovered  drain  running  across  the 
frightened  the  plaintiff's  horse,  where  same,'1  is  supported  by  testimony  that 
there  is  no  allegation  in  the  complaint  there  was  a  water  bar  about  six  inches 
that  the  carelessness  of  the  firemen  high  across  the  highway  with  a  deep 
was  the  city's  fault.  Edgerly  v.  Con-  rut  or  "  cradle-hole"  above  it.  Gold- 
cord,  59  N.  H.  78.  thwait  v.   East  Bridge  water,  5   Gray 

Where  the  theory  of  the  complaint  (Mass.)  61. 
in  an  action  for  injuries  caused  by  ob-         An  averment  that  ihe  plaintiff  was 

struction  of  a  highway  is  that  the  de-  injured  by  falling  into  a  "  hole  over 

fendant  carelessly  and  wilfully  placed  and  into  a  certain  catch-basin,"  is  sup. 

an  obstruction,  consisting  of  a  pile  of  ported  by  proof  that  he  fell  into  a  bole, 

wooden   timbers,  in  the  highway,  evi-  to  wit,  a  sewer  inlet  designed  to  carry 

dence  showing  that  the  defendant,  as  water  off  into  a  catch-basin.     Chicago 

supervisor,  had    placed   such   pile  of  v.  Seben,  165  111.  371. 
timbers  to  serve  as  a  bridge  across  a        In   Holt  v.   Penobscot,    56   Me.    15, 

deep  and  dangerous  bayou  intersecting  which  was  an  action  for  an  injury  oc- 

the  highway,  but  that  the  bridge  thus  casioned   by   a   defect  in  a  highway, 

constructed  was  built  in  an  unskilful  where  the  declaration  alleged  that  the 

manner  and  of  unfit  material,  is  not  highway  was  defective  and  out  of  re- 

sufnV.ient  to  support  a  verdict  for  the  pair  "  by  reason  of  an  insufficient  and 

plaintiff.     Perry   v.    Barnett,   65   Ind.  defective    causeway  —  said  causeway 

532.  having   broken    down   near  the  end. 

Under  a  declaration  charging  the  de-  thereby  obstructing  the  flow  of  water," 
fendant  with  the  duty  of  covering  or  etc.,  it  was  held  that  proof  that  the 
projecting  a  dangerous  pit,  upon  the  obstruction  of  the  highway  was  caused 
allegation  that  the  pit  is  located  on  not  by  a  breaking  down  but  by  a  de- 
premises  occupied  by  the  defendant  pression  of  one  end  of  the  causeway 
and  adjoining  a  public  highway,  the  did  not  constitute  a  variance  as  to  the 
plaintiff  cannot  recover  by  proving  obstruction,  and  that  the  parenthetical 
that  the  defendant  is  in  possession  of  clause  might  be  rejected  as  surplusage, 
the  highway,  and  as  occupant  of  the  since  it  was  merely  matter  of  descrip- 
highway  owes  that  duty  to  the  public,  tion  and  not  essential  in  ascertaining 
whether  the  ditch  be  in  the  highway  or  the  identity  of  the  cause  of  action, 
adjoining  the  highway.  Ayers  v.  Chi-  In  an  action  for  damages  for  injuries 
cago,  in  III.  406.  occasioned   by  a    defective    sidewalk 

1.  Immaterial  Variances.  —  Matthews  averments  that  such  sidewalk  had  been 
v.  Baraboo,  39  Wis.  674,  which  was  an  ordered  and  caused  to  be  constructed 
action  against  the  town  for  an  injury  by  the  corporation  are  sufficiently  sup- 
caused  by  a  defective  highway,  where  ported  by  proof  that  the  work  was  done 
the  complaint  alleged  that  the  injury  by  the  adjacent  properly  owner,  since 
was  caused  by  a  rock  or  stone,  and  the  it  may  fairly  be  presumed  that  it  was 
evidence,  which  was  taken  without  ob-  done  at  least  with  the  permission  of 
jection,  tended  to  show  that  it  was  the  city.  Barnes  v.  Newton,  46  Iowa 
caused  by  a  stone  or  rut,  or  both;  it  567. 

was  held  that  if  the  question  of  vari-  There  is  no  fatal  variance  between 
ance  had  been  raised  on  the  trial,  by  an  averment  of  an  injury  caused  by  a 
objection  to  evidence  of  the  rut,  the  defective  culvert  on  a  road  "  leading 
plaintiff  might  have  been  permitted  to  from  A.  to  B."  and  evidence  which 
amend  before  verdict,  according  10  the  shows  that  the  injury  was  received  at 
fact,  but  that  since  the  question  was  a  point  south  of  B.  and  not  at  any 
not  raised  on  the  trial  it  was  waived  by  point  between  A.  and  B.,  where  the 
the  defendant,  and  could  not  be  raised  defendant  is  not  misled  by  the  mis- 
after  verdict,  and  that  in  any  case  the  description.  Platz  v.  McKeanTp.,  178 
variance  was  immaterial  and  did  not  Pa.  St.  601. 
Warrant  a  reversal  of  the  judgment.  Planks   in  Sidewalk. —  It    has    been 
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Manner  in  Which  Accident  Happened.  —  Where  the  action  is  based  on 
the  negligence  of  the  defendant  in  allowing  the  highway  to 
become  defective,  and  such  negligence  forms  the  gist  of  the 
action,  a  slight  variance  between  the  pleadings  and  the  proof  as 
to  the  precise  manner  in  which  the  accident  happened,  and  the 
attending  circumstances,  is  immaterial.1 

Proof  of  Negligence  under  Arerment  of  Wilfulness.  —  An  averment  that 
the  defendant  has  wilfully  obstructed  a  sidewalk  is  not  sustained 
by  mere  proof  of  negligence  in  failing  to  remove  the  obstruction 

held  in  several  cases  tbat  averments  was  not  overturned,  since  the  aver- 
that  the  planks  composing  a  board  side-  ments  that  the  wagon  was  overturned 
walk  were  broken  loose  and  unfastened  and  that  all  I  he  hay  was  thrown  off  are 
are  supported  by  proof  that  tbey  were  merely  descriptive  of  the  accident,  and 
loose  and  unfastened,  although  it  is  not  essential  to  t be  plaintiff's  cause  of 
not  proved  that  they  were  broken,  action.  Davis  v.  Guilford,  55  Conn. 
Joliet  v.  Johnson,  177   111.  178;    Rock  351. 

Island  v.  Cuinely,    26  111.  App.   173;  There     is     no     material     variance 

Springfield     v.    Rosenmeyer,    5a   111.  between    averments    that    the   Injury 

App.  301.  was  caused  by  reason  of  the  plaintiff 

Averments  that  the  planks  in  a  walk  stepping    on  a  loose  and   unfastened 

were  broken,   warped,  loose,  uneven,  plank  in  the  sidewalk,  and  stumbling 

and  removed,  are  sustained  by  proof  and  falling,  and  proof  that  the  plaintiff 

that  the  plaintiff  stepped  into  a  hole  in  -and  another  person  were  walking  on 

the  walk.     Chicago  v.  Chase,  33  111.  ihe  sidewalk,  that  the  latter  stepped 

App.  55 1.  on  the  end  of  a  loose  plank   just  as 

1.  Manner  in  Which  Aoeident  Happened  the  plaintiff  was  about  to  step  upon  it, 

—  Illustrations.  —  Where  the  action  is  and    that    the    plaintiff    tripped    and 

based  on  the  negligence  of  the  city  in  fell.      Springfield   v.    Purdey,   61    111. 

allowing  a  sidewalk  to  remain  defective  App.  114. 

proof.that  the  plaintiff  '•  stepped  "  into  In  Rockford  v.  Hollenbeck,  34  111. 
a  hole  in  the  sidewalk  does  not  consti-  App.  40,  it  was  held  that  there  was  no 
tute  a  variance  from  an  averment  that  material  variance  between  averments 
he  "slipped"  into  it.  District  of  of  an  injury  received  just  as  the  plain- 
Columbia  v.  Haller,  4  App.  Cas.  (D.  tiff  was  about  to  step  upon  a  sidewalk, 
C.)  405.  and  proof  of  an  injury  suffered  after  he 

There  is  no  variance  between  an  had  got  upon  the  walk, 
averment  that  the  plaintiff's  horse,  by  Waiver  of  Variance.  —  In  Lund  v. 
reason  of  the  narrowness  of  the  high-  Tyngsboro,  11  Cush.  (Mass.)  563,  it 
way  and  the  want  of  a  sufficient  rail-  was  held  that  an  averment  that  the 
ing,  was  precipitated  off  the  steep  side  plaintiff  was  violently  thrown  from  a 
of  a  highway  into  a  pond  among  cer-  wagon  upon  the  ground,  by  reason  of 
tain  timbers,  and  the  shoulder  of  the  a  defect  in  the  highway,  was  not  sup- 
horse  was  so  broken  that  it  became  ported  by  proof  that  he  voluntarily 
necessary  to  kill  him,  and  proof  that  leaped  from  the  wagon  to  avoid  com- 
the  horse,  by  the  insufficiency  and  giv-  ing  in  contact  with  such  defect;  that 
ing  way  of  the  railing,  struck  his  the  objection  ought  ordinarily  to  be 
shoulder  against  the  stone  post  on  taken  before  the  submission  of  the 
which  the  railing  rested,  and  so  broke  case  to  the  jury,  and  could  not  ordi- 
his  shoulder  before  falling  into  the  narily  be  raised  after  verdict,  on  bill  of 
pond.  Goldthwait  v.  East  Bridge-  exceptions  or  report;  but  that  if  the 
water,  5  Gray  (Mass.)  61.  case  was  tried  and  submitted  to  the 

There  is  no  fatal  variance  between  jurv  entirely  upon  the  theory  that  the 

averments  that  the  plaintiff  was  riding  plaintiff  was  thrown  from  the  wagon, 

on   a  load   of    hay,    that    the    wheel  and  if  the  judge  instructed  the  jury 

dropped  into  a  hole,  that  the  wagon  that  the  action  could  be  maintained  if 

was  overturned,  and  that  he  and  the  the  plaintiff  voluntarily  leaped  to  the 

hay  were  thrown  upon  the  ground,  and  ground  through  imminent  peril,  a  ver- 

proof  that  only  a  portion  of  the  hay  diet  against  the  defendants  should  be 

was  thrown  off  and  that  the    wagon  set  aside. 
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or  to  put  up  notices  or  barriers  around  it.1 

Hotice  of  the  Defeat  —  Where  the  complaint  charges  that  the 
defendant  had  notice  of  the  defect,  but  it  is  not  stated  whether 
such  notice  was  actual  or  constructive,  proof  of  either  is  suffi- 
cient to  sustain  the  averment.* 

/.  Instructions  —  (i)  In  General.  —  The  general  rules  regard- 
ing instructions  apply  in  actions  for  injuries  caused  by  defects  or 
obstructions  in  the  highway.  Thus,  the  court  should  not  give 
instructions  which  are  misleading,3  or  immaterial,4  or  irrelevant,* 

1.  Birmingham  v.  Tayloe,  105  Ala.  Salmon  v.  Trenton,  21  Mo.  App.  182. 
170.  Ground  for  EeveriaL —  Where  the  pe- 

9.  Hunt  v.   Dubuque,  96  Iowa  314.  tition  charges,  and  the  evidence  tends 

And  see  La  Salle  v.  Porte rfield,  138  111.  to  prove,  a  wrongful  obstruction  of  the 

114;  Lafayette  v.  Ashby,  8  Ind.  App.  street  by  a  third  party,  an  instruction 

214.  that  it  was  the  duty  of  the  city  to  use 

3.  See   in    general  article   Instruc-  reasonable  and  ordinary  care  to  keep 

tions.  vol.  11,  p.  47.  said   street    in   repair,    although    not 

Misleading  Instruction*. —  An  instruc-  strictly  within  the  issues  of  the  case, 
tion  that  if  the  plaintiff  was  injured  on  does  not  constitute  ground  for  reversal 
the  street  by  her  getting  pressed  in  a  where  it  is  clear  that  the  jury  could 
crowd  of  people,  or  by  horses  or  car-  only  have  understood  it  as  referring 
riages  running  against  her,  or  in  any  to  the  duty  of  the  city  to  prevent  or  re- 
other  way  except  by  reason  of  a  defect-  move  the  obstruction,  and  that  they 
in  the  sidewalk,  such  an  accident  or  were  not  misled  thereby.  Gerdes  v. 
injury  would  not  authorize  a  recovery,  Christopher,  etc.,  Architectural  Iron, 
is  erroneous,  where  there  is  no  evi-  etc.,  Co.,  124  Mo.  347. 
dence  tending  to  show  that  the  injury  4.  Immaterial  Instruction. —  In  an  ac- 
was  caused  otherwise  than  by  a  defect  tion  against  a  city  for  personal  injuries 
in  the  walk,  since  its  direct  tendency  from  a  defective  street,  a  request  by 
would  be  to  draw  the  minds  of  the  the  defendant  to  charge  the  jury  that 
jury  away  from  the  real  issue  on  trial,  if  they  find  for  the  defendant,  upon  the 
Smalley  c.  Appleton,  70  Wis.  340.  ground  that  the   claim   was   not  pre- 

Where  the  complaint,  by  its  aver-  sented  to  the  controller,  the  plaintiff 
merits,  bases  the  action  entirely  on  the  will  not  be  barred  by  the  provision  of 
negligence  of  the  defendant  in  failing  the  charter  or  any  statute  of  limitation 
to  keep  the  sidewalk  in  safe  condition,  from  maintaining  a  new  action,  is  prop- 
it  is  eiror  for  the  coim  to  submit  the  erly  refused,  since  the  question  pre- 
case  to  the  jury  on  the  theorv  that  it  is  sented  by  such  charge  would  not  be 
based  on  an  unlawful  interference  by  material  to  a  proper  decision  of  the 
the  defendant  with  the  previous  con-  case.  McDonald  v.  Troy,  (Supm.  Ct. 
dition  of  the  walk,  constituting  a  Gen.  T.)  13  N.  Y.  Supp.  385. 
nuisance;  nor  can  the  complaint  be  6.  Irrelevant  Instructions. —  In  an  ao 
amended,  either  on  the  trial  or  in  the  lion  against  a  city  for  an  injury  caused 
appellate  court,  in  order  to  conform  to  by  a  hole  in  the  sidewalk,  an  instruc- 
tbis  theory.  Fisher  v.  Rankin,  (Supm.  tion  as  to  the  liability  of  a  third  party 
Ct.  Gen.  T.)  25  Abb.  N.  Cas.  (N.  Y.)  who  left  the  hole  in  the  sidewalk  is 
191.  irrelevant.     Lincoln  v.  Power,  151  U. 

In  an  action  for  damages  caused  by  S.  436. 
a  defective  sidewalk  an  instruction  to        Where    a    joint   action    is  brought 

the  effect  that  if  the  sidewalk  was  less  against  a  street  railroad  company  and 

safe  on   account  of    the    boards  and  a  city  for  injuries  caused  by  obstruc- 

planks  being  loose  than  it  would  have  tions  in  the  street,  between  the  railroad 

been  had  such  boards  and  planks  been  tracks  and  the  sidewalk,  and  the  suit 

fastened  to  the  sills,  the  jury  might  is  dismissed  as  to  the  city,  it  is  errone- 

find  that  the  sidewalk  was  unsafe,  is  ous,  after  such  dismissal,  to  charge  as 

improper.     In  such  a  rase  the  proper  to  the  duty  of  the  city  to  keep  its  streets 

question  to  be  submitted  to  the  jury  is  free  from  obstructions.    Kornazsewska 

whether  the  sidewalk  was  reasonably  v.  West  Chicago  St.  R.  Co.,  76  111.  App. 

safe  for  travel  in  the  ordinary  modes.  366. 
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or  which  do  not  bear  upon  the  issues  involved  in  the  case.1  And 
likewise  instructions  are  erroneous  which  require  too  high  a 
degree  of  proof  on  the  part  of  the  plain  tiff,  *  or  which  assume  the 
existence  of  facts  which  have  not  been  proven,3  or  which  invade 
the  province  of  the  jury.4 

(2)  Duty  to  Repair  Highways.  —  Proper  instructions  as  to  the 

defendant's  duty  to  care  for  its  highway  may  be  given,5  but  the 

1.  Beardstown  v.  Smith,  52  III.  App.  were  true,  the  defendants,  by  obstruct- 

46;  Gold  th  wait  v.  East  Bridge  water,  5  ing  the  highway,  were  making  an  un- 

Gray  (Mass.)  61;  Bunker  v.   Goulds-  lawful  use  thereof,  where  it  does  not 

boro,  81  Me.  188;  Benson  v.  Madison,  appear  that  the  highway  was  in  fact 

101  Wis.  312;  Abingdon  v.  McGrew,  42  obstructed  by  moving  a  car  upon  it. 

111.  App.  109;  Morehouse  v.  Dixon,  39  Lawler  v.  Northampton  Gas  Light  Co., 

111.  App.  107;  Handy  v.  Meridian  Tp.t  2  Allen  (Mass.)  307. 

114  Mich.  454.  4.  Instructions  Invading   Provinoe  of 

When  Instruction  Outside  of  Issues  Is  Jury.  —  In  an  action  for  injuries  caused 
Hot  Prejudicial. —  Where  there  is  no  by  falling  into  an  excavation  in  the 
evidence  as  to  the  amount  of  sidewalk  sidewalk  it  is  for  the  jury  to  determine 
which  the  defendant  city  had  to  main-  whether  the  absence  of  guards  or  bar- 
tain,  or  as  to  its  financial  condition,  an  riers  around  the  excavation  was  dan- 
instruction  to  the  jury  that  they  are  not  gerous,  under  the  circumstances  of  the 
to  take  these  matters  into  con  si  d  era-  case,  and  showed  negligence  on  the 
tion,  although  not  strictly  prope.r,  is  defendant's  part;  and  an  instruction 
clearly  without  prejudice,  since  if  the  which  invades  the  province  of  the  jury 
jury  do  not  consider  such  matters  it  is  by  stating  generally  that  the  defendant 
the  same  as  if  no  evidence  had  been  was  guilty  of  negligence  if  there  were 
adduced  upon  the  subject.  Bailey  v.  no  guards  or  barriers  is  erroneous. 
Centerville,  108  Iowa  20.  Day  v.    Mt.    Pleasant,    70    Iowa   193. 

9.  In  an  action  against  a  town  for  And  to  the  same  effect  see  Franklin  v. 

injuries  caused  by  a  defective  street  it  Harter,  127  Ind.  446. 

is  error  to  charge  that  the  question  is  The  sufficiency  of   the   highway   is 

whether  the  accident  happened  in  the  generally  a  question  of   fact  for  the 

part  of  the  street  which  the  improve-  jury,  and  an  instruction  which  deprives 

ment  commissioners  undertook  to  im-  them  of  such  question   is  erroneous, 

prove,  since  such  a  charge  imposes  a  Sessions  v.  Newport,  23  Vt.  9;  Young 

burden  on   the   plaintiff  which   he   is  v.  Kansas  City,  45  Mo.  App.  600. 

not  bound  to  sustain.     McGuinness  v.  An   instruction    which   takes  away 

Westchester,  66  Hun  (N.  Y.)  356.  from    the    jury   the    question   of    the 

3.  Assuming    Existence  of   Facts  Not  defendant's   negligence   is    improper. 

Proven. —  Where  the  question  at  issue  Columbus  v.  Ogleiree,  96  Ga.  177. 

is  whether  a  particular  place  in  a  side-  Instructions  which  take  away  from 

walk   was  dangerous,    an    instruction  the  jury  the  defense  of  contributory 

that  it  is  the  duty  of  the  defendant  cor-  negligence  are   improper.      Giffen   t\ 

poration  to  provide  lights  at  all  known  Lewiston,  (Idaho  1898)  55   Pac.  Rep. 

places  of  danger  is  erroneous,  as  as-  545;  Sandwich  v.  Dolan,  133  111.  177; 

suming  that  the  place  in  question  was  Joyner  v.  Great  Barrington,  118  Mass. 

dangerous.     And  the  same  is  true  of  463;     Berg    v.    Milwaukee,    83    Wis. 

an   instruction  that  a  traveler  has  a  599. 

right  to  assume  that  the  duty  to  place  5.  Oklahoma  City  v.  Meyers,  4  Okla. 

lights  at  "  such  plates  of  danger  "  has  686. 

been   performed.     Sumner  v.  Scaggs,  Seasonable  Bepoir.  —  In  speaking  of 

52  111.  App.  551.  the  duty  of  a  municipal   corporation 

In  an  action  by  an  infant  to  recover  to  keep   its  sidewalks   in    repair    the 

for  personal  injuries  occasioned  by  the  word  "  repair"  should  be  qualified  by 

defendants  pushing  a  railroad  car  upon  the  word  "  reasonable,"  but  a  failure 

her  while  she  was  in  the  highway  along  so  to  qualify  it  in  one  instruction  is 

which  it  is  alleged  that  the  railroad  without  prejudice  where  the  liability  is 

track  was  laid,  no  exception  lies  to  a  properly  defined  in  other  instructions, 

refusal  to  instruct  that,"if  these  facts  Mansfield  v.  Moore,  124  111.  133. 
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court  i«  not  bound  to  lay  down  any  comparison  between  the  duty 
of  a  city  as  to  one  street  and  its  duty  as  to  another.1  Instruc- 
tions have  been  held  erroneous  which  assumed  that  the  city  was 
under  no  duty  to  repair,*  or  that  it  was  not  bound  to  keep  the 
whole  width  of  its  sidewalks  in  good  condition.* 

(3)  Negligence  and  Contributory  Negligence.  —  Where  negli- 
gence on  the  part  of  the  defendant  constitutes  the  gist  of  the 
action  an  instruction  which  entirely  disregards  the  question  of 
negligence  is  erroneous,4  and  likewise  an  instruction  which  omits 
the  question  of  contributory  negligence  i9  improper  where  there 
Is  evidence  tending  to  show  that  the  plaintiff  did  not  exercise 
due  care,5 

1.  Key  v.  Troy,  (Supm.  Ct.  Gen.  T.)    jury  into  exonerating  the  defendant, 
3  N.  Y.  Supp.  679.  even  though  its  officers  had  been  neftli- 

2.  La  Salle  v.  Porterfield,  138  111.  114*     gent.      Handy   v.   Meridian   Tp.,    114 
Where  a  city  is,  by  its  charter,  given     Mich.  454. 

control  of  its  sidewalks  and  sewers,  5.  Instruction*    Omitting   Element    of 

and  the  ordinances  of  such  city  recog-  Contributory  Hogligenco. —  In  an  action 

nize  a  certain  thoroughfare  as  a  street,  for  injuries  received  by  slipping  and 

and  an  action  is  brought  for  injuries  falling  on  an  icy  sidewalk  it  is  proper 

caused  by  reason  of  the  negligent  con-  to  refuse  an  instruction  that  if  sanding 

struction  of  the  sidewalk  and  ditch  on  the  walk  would    have   prevented    the 

said  avenue,  an  instruction  directing  injury,  and   was  a  reasonable  duty  on 

the  jury  to  return  a  verdict  for  the  de-  the  part  of  the  defendant,  the  plaintiff 

fenaant  unless  they  find  from  the  eyi-  can  recover,  since  such  an  instruction 

dence  that  it  constructed  the  sidewalk  omits  the  element  of  the  plaintiff's  care.                 | 

and    ditch    is    erroneous.       Klein    v,  McGuinness  t\   Worcester,  160  Mass. 

Dallas,  71  Tex.  280*  272. 

3.  Tucker  v.  Salt  Lake  City,  10  Utah  In  an  action  for  injuries  sustained  by 
173.  falling  into  a  ditch,  dug  by  the  defend- 
In  Kellogg  v.  Northampton,  4  Gray  ant  in  one  of  its  streets  for  the  purpose 

(Mass.)  65,  which  was  an  action  to  re-  of  laying  a  sewer,  where  there  is  evi- 
cover  damages  of  a  town  for  a  defect  dence  that  the  plaintiff  knew  of  the  ex- 
within  the  located  limits  of  a  highway,  cavation  and  of  the  condition  ol  things 
but  outside  of  the  traveled  path,  it  was  in  that  vicinity,  an  instruction  which 
held  that  the  action  of  the  court  in  in-  tells  the  jury,  without  qualification, 
struciing  the  jury  generally  that  the  that  the  plaintiff  had  a  right  to  presume 
defendants  were  liable  for  a  failure  to  that  the  street  and  sidewalk  were  rea- 
keep  the  highway  at  that  place  safe  sonably  safe  for  travelers  to  use,  and 
and  convenient  for  travel,  without  to  presume  that  if  there  was  any  ex- 
more  particularly  defining  such  liatilily  traordinary  or  unusual  danger  in  the 
for  defects  outside  of  the  traveled  path,  street  or  sidewalk  some  signal  or  notice 
although  requested  by  the  defendants  would  be  given,  is  erroneous  as  omit- 
so  to  qualify  the  •  instructions,  was  ting  the  element  of  contributory  negli- 
erroneous,  and  that  the  defendants  gence.  Galesburg  v.  Hall,  45  111.  App. 
were  entitled  to  a  new  trial.  290. 

4.  Rock  Island  v.  Carlin,  44  111.  App.  Where  it  appears  that  the  plaintiffs 
610;  Ware  v.  Shafer,  (Tex.  Civ.  App.  eyesight  was  poor,  an  omission  so  to 
1894)  27  S.  W.  Rep.  764.  instruct  the  jury,  in  compliance  with 

In  an  action  for  injuries  caused  by  the  request  of  the  defendant,  is  suffi- 

defects  in  a  highway,  where  the  stat-  cient  ground  for  a  new  trial.     Winn  v« 

ute  plainly  requires  the  township  10  re-  Lowell,  1  Allen  (Mass.)  177. 

pair  defects   in   a   highway   within   a  Omission  Cured  by  Other  Instructions. — 

reasonable  time  after  notice,  or  after  Where  in  one  part  of  its  charge  to  the 

sufficient  time  has  elapsed  to  charge  it  jury  the  court  has  directly  stated  the 

with  notice,  an  instruction  that  such  law  applicable  to  contributory  negii- 

statute  must  be  construed  reasonably  gence,  another  part  of  the  charge  which 

is  improper,  since  it  might  mislead  the  tells  the  jury  that  if  the  defect  which 
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(4)  Defects  in  Original  Construction  of  Sidewalk.  —  Where  the 
complaint  alleges  defects  in  the  original  construction  of  the 
sidewalk,  as  well  as  defects  due  to  want  of  repair,  an  instruction 
on  the  hypothesis  of  defective  construction  is  not  necessarily 
inconsistent  with  other  instructions  given  on  the  theory  that  the 
injury  was  caused  by  the  want  of  repair;1  and  if  there  is  evi- 
dence tending  to  support  the  theory  of  defective  construction  an 
instruction  which  practically  directs  the  jury  to  disregard  such 
evidence  is  properly  refused;*  but  where  the  only  averment  is 
the  one  of  failure  to  repair,  and  there  is  no  evidence  of  defective 
construction,  an  instruction  on  that  point  is  improper.3 

(5)  Cause  of  Injury.  —  When  it  appears  that  the  cause  of 
the  injury  was  an  excavation  in  the  sidewalk  it  is  not  error  for 
the  court  in  its  instructions  to  refer  to  the  same  as  a  "  defect  M 
therein,4  nor  is  it  error  to  speak  of  a  defect  in  a  sidewalk  as  "  the 
dangerous  character  "  thereof.* 

(6)  Notice  of  Defect. — The  jury  may  be  instructed  as  to  the 
law  of  notice,6  but  where  the  action  is  based  on  the  theory 
that  the  original  construction  of  the  sidewalk  by  the  defendant 

caused  the  injury  had  existed  for  such  4.  Kansas  City  v.  Bermingham,  45 

a  length  of  time  prior  to  the  action  that  Kan.  212. 

want  of  knowledge  thereof  on  the  part  6.  Munger  v.  Waterloo,  83  Iowa  559. 
of  the  defendant  implied  want  of  due  6.  Instructions  as  to  Kotioe.  —  In  Citi- 
care  on  his  part,  is  not  open  to  the  ob-  zens  St.  R.  Co  v.  Ballard,  22  Ind.  App. 
jection  that  it  omits  the  question  of  151,  the  court,  in  charging  as  to  the 
contributory  negligence.  Alberts  v.  length  of  time  necessary  to  show  con- 
Vernon,  96  Mich.  549.  structive  notice,  told  the  jury  that  "  a 
Where  the  court  has  correctly  in-  very  short  time  may  be  sufficient,  con- 
structed the  jury  as  to  the  law  of  con-  sidering  the  location  of  the  defect  in 
tributory  negligence,  it  is  not  error  to  a  street,  the  character  of  it,  the  ex- 
refuse  a  further  instruction  that  the  tent  to  which  the  street  is  used,  to 
injured  person's  knowledge  of  the  what  extent  the  defect  or  obstruction 
condition  of  the  walk  and  that  it  was  is  permanent  and  prominent,  and  such 
dangerous  will  not  prevent  a  recovery  other  things  as  throw  light  on  the 
if  she  was  exercising  proper  care  at  question.  What  the  facts  are,  and  the 
the  time  of  the  injury.  Larsh  v,  Des  reasonable  inferences  therefrom,  are 
Moines,  74  Iowa  512.  for  you  to  determine,  under  all  the  evi- 

1.  Denver  v.  Hickey,  9  Colo.  App.  dence  and  circumstances  considered  in 
137.  accord  with  the  court's  instructions." 

2.  Dallas  v.  Jones,  (Tex.  1899)  53  S.  It  was  objected  that  the  clause,  "and 
W.  Rep.  377.  such  other  things  as   throw  light  on 

8.  Joliet   v.  Johnson,    177   111.    178;  the  question,"  was  erroneous  as  au- 

Barce  v.  Shenandoah,  106  Iowa  426.  thorizing  the  jury  to  consider  facts  not 

Where  there  is  no  sufficient  evidence  shown  by  the  evidence,  but  on  appeal 

that  the  sidewalk  was  defective  or  out  it  was  held  that  this  objection  was  ob- 

of  repair,   unless  by  reason  of  an  ac-  viated   by  the  closing  sentence,  from 

cumulation  of  rough  ice  upon  it,  and  which  the  jury  must  have  understood 

the  judge  leaves  it  to  the  jury  to  de-  that  they  were  to  consider  only  such 

1  ermine  whether  there  was  want  of  re-  things  as  were  shown  by  the  evidence, 

pair  either  from  such  accumulation  of  An  instruction  that  evidence  tending 

ice  or  arising  from  imperfect  construe-  to  show  that  the  walk  within  a  short 

lion,  the  plaintiff  cannot  complain  of  distance    from   the    place    where   the 

the  court's  failure  to  explain  as  to  what  accident   happened  was  out  of  repair 

would  constitute   imperfect  construe-  "  should   be    considered    by   you,   as 

tion.    Cronin  vt  Holyoke,  162  Mass.  against  the  city,  only  for  the  purpose 

257,  of  tending  to  show,  if  it  does  (and  that 
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was  negligent,  a  general  instruction  that  notice  of  the  defect  must 
be  shown  is  erroneous,  where  it  is  not  qualified  by  further 
instructions  as  to  the  law  of  actual  and  implied  notice,  or  concern- 
ing the  liability  of  the  city  on  proof  that  it  constructed  the  walk.1 

(7)  Time  to  Repair  Highway.  —  The  jury  may  be  instructed 
as  to  the  defendant's  freedom  from  liability  where  it  is  shown 
that  it  did  not  have  sufficient  time  to  remedy  the  defect  before 
the  accident  occurred ;  *  but  the  question  whether  in  a  particular 
case  the  defendant  had  time  to  remedy  the  defect  is  for  the  jury, 
and  an  instruction  which  invades  their  province  in  this  regard  is 
improper.3 

(8)  That  Defendant  Is  a  Municipal  Corporation.  —  In  an  action 
against  a  city  for  injuries  caused  by  a  fall  upon  a  defective  side- 
walk, where  the  answer  consists  of  a  general  denial,  it  is  not 
error  to  instruct  the  jury  that  the  defendant  is  a  municipal 
corporation.4 

(9)  Right  of  City  to  Recover  Over  Against  Private  Party.  —  In 
an  action  against  a  city  for  injuries  caused  by  an  obstruction  in 
its  streets,  where  the  right  of  the  city  to  recover  over  against  a 
private  individual,  who  has  caused  such  obstruction,  is  not  per 

is  for  you  to  say),  whether  or  not  the  evidence  tending  to  show  that  the  ice 

city  authorities  should  have  had  knowl-  had  formed  on  the  afternoon  of   the 

edge  or  notice  of  the  condition  of  the  accident,   it    was  held   that  ihe   jury 

walk  or  plank,  where  the  accident  is  should   have   been    instructed   that  if 

claimed  to  have  happened,  by  the  exer-  such  was  the  case  the  plaintiff  could 

cise  of  reasonable  care,"  is  not  objec-  not  recover. 

tionable  on  the  ground  that  it  assumes  But  in  Harrington  v.  Buffalo,  (Supm. 

a  state  of  facts  as  true  and  usurps  the  Ct.  Gen.  T.)  2  N.  Y.  Supp.  333,  it  was 

province  of  the  jury,  since  it  leaves  it  held  that  the  trial  court  rightly  refused 

to  the  jury  to  say  whether  or  not  such  to  instruct  that  the  defendant  city  was 

evidence  tended  to  show  thai  the  city  not  liable  if  the  ice  which  caused  the 

had  notice  or  knowledge  of  the  defect  injury  complained  of  had  formed  on 

which  caused  the   injury.     Bailey   v.  the  day  next  before  the  accident,  where 

Centerville,  108  Iowa  20.  the  evidence  tended  to  show  that  such 

To  What  Person  Notice  Should  Be  Given,  ice  was  the  result  of  several  snow- 
—  Where  by  the  charter  of  the  defend-  storms,  the  last  of  which  had  occurred 
ant  city  the  duty  of  caring  for  streets  five  days  before  the  accident, 
and  bridges  is  imposed  on  certain  Erroneous  Instruction  Cured.  —  An 
specified  officers,  an  instruction  which,  error  in  giving  an  instruction  which 
in  effect,  tells  the  jury  that  such  duty  fixes  the  liability  of  the  defendant  city 
devolves  upon  all  the  officers  of  said  for  an  injury  caused  by  a  defect  in  a 
city,  and  that  notice  of  the  defect  to  sidewalk,  without  reference  to  the 
any  officer  of  the  city  is  notice  to  the  question  whether  the  city  had  reason- 
city,  is  erroneous.  Austin  v.  Colgate,  able  time  within  which  to  remedy  the 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  defect,  is  cured  by  a  subsequent  in- 
896.  struction  that  the  city  was  not  negli- 

A  Failure  to  Charge  as  to  the  Element  gent  if  the  defect  had  been  created  so 
of  Notice  in  one  instruction  is  cured  short  a  time  before  the  accident  that 
where  the  correct  rule  is  stated  in  other  with  ordinary  care  it  could  not  have 
instructions.  Mansfield  v.  Moore,  124  been  remedied  in  time  to  avoid  the  in- 
Ill.  133.  jury*     Robinson  v.  Cedar  Rapids,  100 

1.  Klein  v.  Dallas,  71  Tex.  280.  Iowa  662. 

2.  In  Keane  v.  Waterford,  (Supm.  8.  Lynchburg  v.  Wallace,  95  Va, 
Ct.  Gen.  T.)  2  N.  Y.  Supp.  182,  which  640. 

was  an  action  for  injuries  caused  by  a        4.  Bedford  v.  Woody,  23  Ind.  App. 
fall  on  an  icy  sidewalk,  since  there  was    231. 
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fectly  clear,  a  refusal  to  give  an  instruction  assuming  that  such 
right  exists  is  proper.1 

g.  View  of  Premises  by  Jury.  —  In  actions  of  this  nature 
the  propriety  of  allowing  the  jury  to  view  the  premises  where 
the  injury  was  received  depends  upon  whether  or  not  there  has 
been  any  material  change  in  the  locus  in  quo.* 

h.  Verdict,  Findings,  and  Judgment  —  (i)  Verdict  in  Joint 
Action  Against  City  and  Private  Person.  —  It  has  been  held  that 
although  a  city  and  a  private  person  are  joined  as  defendants,  in 
accordance  with  the  provisions  of  a  city  charter  requiring  such 
joinder,  the  verdict  may  be  either  against  both  defendants  or 
against  one  and  in  favor  of  the  other;3  but  this  rule  cannot  be 
applied  where,  from  the  nature  of  the  case,  the  negligence  of  one 
defendant  depends  upon  the  negligence  of  the  other.4 

(2)  Sufficiency  of  Findings  to  Support  Judgment.  —  The  findings 
must  be  consistent,5  and  in  order  to  support  a  judgment  for  the 
plaintiff  they  should  embrace  all  the  facts  essential  to  the  defend- 
ant's liability.6 

(3)  Enforcetnent  of  Judgment.  —  The  manner  of  enforcing  judg- 

1.  So  held  in  an  action  for  an  injury  walk,  consisting  in  the  absence  of  an 
caused  by  the  falling  of  a  pile  of  lum-  apron  between  the  curb  and  the  cross- 
ber,  placed  in  the  street  by  a  private  ing,  where  the  only  defense  of  the  con- 
person  contrary  to  the  city  ordinances,  tractor  is  that  he  replaced  the  apron 
where  the  evidence  did  not  show  be-  before  the  accident,  a  finding  that  the 
yond  controversy  that  ihe  city  was  apron  was  not  there  at  the  time  of 
guiltless  of  participation  in  the  wrong-  the  accident  is  inconsistent  with  a 
f ul  act.  Galveston  v.  Gonzales,  6  Tex.  finding  that  its  absence  was  not 
Civ.  App.  538.  through  any  default  or  neglect  of  (he 

2.  Seward  v.  Wilmington,  2  Marv.  contractor,  where  there  is  no  evidence 
(Del.)  189.  See  in  general  article  View  that  it  was  removed  by  any  other  per- 
by  Jury.  son  after  having  been  put  in  place  by 

8.  Clark  v.  Austin.  38  Minn.  487.  the  contractor.     Benson  v.   Madison, 

Kotion  for  New  Trial  by  One  Defendant.  101  Wis.  312. 
—  Where  the  verdict  is  against  a  city  Findings  that  the  road  on  which  the 
and  in  favor  of  a  private  person  who  is  accident  occurred  was  a  reasonably 
joined  as  defendant,  the  city  cannot  safe  one,  and  that  a  stump  beside  the 
move  for  a  new  trial  because  the  verdict  highway  at  the  point  where  the  injury 
was  not  against  both,  without  notice  to  was  received  made  the  highway  defec- 
ts codefendant.  Clark  v.  Austin,  38  tive,  are  not  so  plainly  inconsistent  as 
Minn.  487.  to  justify  the  court  in  committing  the 

4.  In  Raymond  v.  Keseberg,  84  Wis.  case  again  to  the  jury.  Strieker  v. 
302,  which  wa3  a  joint  action  against  a  Reedsburg,  101  Wis.  457. 

lot  owner  and  a  city,  since  it  appeared  6.  As  to  Negligence. —  In  an  action 
from  the  circumstances  of  the  case  that  for  injuries  received  by  reason  of  a  de- 
if  the  city  was  guilty  of  negligence  its  fective  street  the  facts  set  forth  in  a 
codefendant  was  necessarily  guilty  of  special  verdict  must  show  the  injuries 
the  same  negligence,  it  was  held  that  a  to  have  been  caused  by  some  negligent 
verdict  finding  the  city  guilty  of  negli-  act  of  the  defendant,  and  without  any 
gence,  but  the  lot  owner  not  guilty  contributory  negligence  of  the  plain- 
thereof,  was  inconsistent,  and  that  it  tiff.  El  wood  v.  Carpenter,  12  Ind. 
would  not  sustain  a  judgment  against  App.  459. 
the  city.  Where  there  are  no  facts  found  by 

5.  Inconsistent  Findings. —  In  an  ac-  the  jury  in  its  special  verdict  from 
tion  against  a  city  and  a  contractor  for  which  the  court  can  infer  that  the 
an  injury  alleged  to  have  been  caused  defendant  was  negligent,  judgment 
by  reason  of  the  insufficiency  of  a  cross-  should  be   for  the  defendant  notwith- 
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ments  against  municipal  corporations  for   injuries  received   on 

defective  streets  and  sidewalks  is  frequently  regulated  by  statute.1 

i.  Appeal.  —  In  actions  of  this  nature  as  in  others,  objections 

waived  on  the  trial  cannot  be  availed  of  in  the  appellate  court.' 

standing  a   general    verdict    for    the  where  a  joint  judgment  is  recovered 

plaintiff.     Boscher  v.  Lafayette,  8  Ind.  against  a  municipal  corporation  and 

App.  590.  against  a  private  party  responsible  for 

As  to  Contributory  Negligence. — Where  the  injury,  the  corporation  cannot  re- 
the  only  fact  found  by  the  jury  in  rela-  quire  that  the  plaintiff  first  proceed 
tion  to  the  care  exercised  by  the  plain-  against  the  private  party,  even  though 
tiff  at  the  time  of  the  injury  is  that  he  has  property  subject  to  execution. 
"  she  was  walking  slowly,"  if  it  ap-  Palmer  v.  Stacy,  44  Iuwa  340. 
pears  that  she  was  injured  in  the  day-  In  Michigan  it  has  been  held  that  a 
time  by  reason  of  a  defect  in  the  judgment  against  a  city  for  damages 
sidewalk  known  and  visible  to  her,  for  injuries  caused  by  a  defective  side- 
such  special  finding  is  insufficient  to  walk  must  be  enforced  under  the  slat- 
support  a  judgment  in  her  favor.  The  ute  (3  How.  Stat.,  §  8218),  providing 
verdict  should  find  whether  or  not  she  generally  for  the  collection  of  judg- 
was  walking  carefully.  Bluff  ton  v.  ments  against  municipal  corporations. 
McAfee,  12  Ind.  App.  490.  Snippy  v.  Mason,  go  Mich.  45. 

Findings  that  the  plaintiff  knew  of  In  Minnesota  the  charter  of  the  city 
the  existence  of  the  defect  which  caused  of  A  usiin  provides  that  where  a  judg- 
the  injury;  that  the  night  was  dark;  ment  is  rendered  against  both  defend- 
that  she  had  reasonably  good  eyesight;  ants  in  a  joint  action  against  the  city 
and  that  she  was  walking  slowly  and  and  the  private  person  responsible  for 
carefully  when  injured,  are  insufficient  the  injury,  execution  shall  first  issue 
to  support  a  judgment  in  her  favor,  against  such  private  person,  and  that 
in  the  absence  of  a  finding  that  she  if  the  city  pays  the  judgment  it  shall 
had  the  defect  in  mind  at  the  time  when  own  it,  and  may  enforce  it  against  the 
the  injury  happened,  and  that  she  was  other  defendant.  Clark  v.  Austin,  38 
using  her  sense  of  sight  in  looking  out  Minn.  487. 

for  the  same,  or  paying  attention  to  2.  That  Defendant's  Liability  Is  a 
where  she  was  stepping.  Bloomington  Limited  One.  —  Under  a  general  assign- 
ee. Rogers,  13  Ind.  App.  121.  ment  that   the  verdict  is  contrary  to 

As  to  Lights  and  Barriers  Around  Ex-  law,  an  objection  by  the  defendant  city 

oavation.  —  Findings  of   fact   that  the  that  municipal  corporations  are  made 

plaintiff  fell  into  a  pit  on  or  about  a  liable  for  injuries  arising  from  streets 

certain  night,  but  from  which  it  cannot  in  certain  instances  only,  cannot   be 

be  inferred  that  the  excavation  was  not  raised  for  the  first  time  in  the  appellate 

sufficiently  guarded  and  lighted  at  the  court.     Griffin  v.  Johnson,  84  Ga.  279. 

time  of  the  accident,  are  defective,  and  That  Defendant  Did  Hot  Have  Time  to 

such  defect  is  a  ground  for  a  reversal  Repair  Defect.—  An  objection  that  the 

where  the  evidence  upon  that  point  is  defect  had  not  existed  for  a  sufficient 

substantially    conflicting.       Cotter    v.  length  of  time  before  the  accident  to 

Lindgren,  106  Cal.  602.  permit  of  its  repair  cannot  be  taken 

As  to  Length  of  Time  that  Defect  Had  for  the  first  time  on  the  argument  of  a 

Existed.  —  A  verdict  to  the  effect  that  bill  of  exceptions  which  does  not  show 

the  sidewalk,  at  the  time  and  place  in  that  any  such  question  was  raised  at 

question,   was  insufficient  and  out  of  the  trial.     Pinkham  v.  Topsfield,  104 

repair,  and  that  the  defendant  prior  to  Mass.  78. 

the  accident  had  actual  knowledge  or  That  Street  Is  Hot  Legally  Laid  Out.  — 

notice  of  the  same,  will  not  be  set  aside  Where  it  appears  by  the  bill  of  excep- 

because  it  does  not,  in  express  terms,  lions  that  the  street  in  which  the  injury 

find    that    the     defendant    had    such  was  received  was  a  public  highway, 

knowledge  or  notice   for  a  sufficient  which  the  city  was  bound  to  repair,  the 

length  of  time  to  repair  the  walk  prior  defendant  cannot  object  for  the  first 

to  the  accident,  especially  where  no  time  in  the  Supreme  Court  that   the 

request  for  such  finding  has  been  made,  street  was  not  legally  laid  out.     Talbot 

Lyman  v.  Green  Bay,  91  Wis.  488.  v.  Tau-nton,  140  Mass.  552. 

1.  In   Iowa   it  has    been  held  that  Jurisdiction  of  Justice  of  the  Peace.  — 
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j.  Remedy  Over.  —  A  municipal  corporation  which  has  been 
compelled  to  pay  damages  for  injuries  sustained  by  reason  of  the 
wrongful  acts  of  a  third  person,  rendering  a  street  unsafe,  usually 
has  a  remedy  over  against  such  third  person  unless  as  to  him  the 
corporation  is  itself  a  wrongdoer.1  The  rulings  as  to  procedure 
which  have  arisen  in  such  actions  are  given  in  the  notes.9 

Averment!  ef  the  Complaint.  —  In  such  an  action  the  complaint 
should  at  least  show  such  a  state  of  facts  as  would  have  made  the 
defendant  liable  to  the  person  injured  if  the  latter  had  brought 
his  action  against  the  defendant  instead  of  against  the  city.8 

In  an  action  against  a  town  to  recover  Averments  Held  to  Be  Sufficient.  —  In 
damages  caused  by  a  defect  in  a  high-  Norwich  v.  Breed,  30 Conn.  543,  which 
way  within  the  town,  brought  before  a  was  an  action  by  a  city  to  reimburse 
justice  of  the  peace  who  is  an  in-  itself  for  damages  paid  under  a  judg- 
habitant  of  the  town,  if  the  defendants  ment  against  it  for  injuries  to  a  person 
enter  an  appeal  and  try  the  merits  of  who  fell  into  an  excavation  on  private 
the  case  in  the  District  Court  and  fail  property  a  short  distance  from  the  side- 
in  their  defense,  they  cannot  after-  walk,  where  the  declaration  alleged 
wards  object  that  the  justice  was  an  that  it  was  the  duty  of  the  city  to  pro- 
inhabitant  of  the  town.  Scrout  v .  Dur-  tecf.  the  sidewalk  by  a  ratling,  it  was 
ham,  23  Me.  483.  held  to  be  unnecessary  further  to 
Question  of  Fact  Hot  Reviewable  on  Ap-  allege  a  particular  duty  on  the  part  of 
peal.  —  In  Illinois  it  has  been  held  that  the  defendant  to  erect  such  a  railing, 
the  question  whether  a  certain  act  of  a  the  general  averment  of  the  defend- 
city  was  the  proximate  cause  of  the  in-  ant's  negligence  in  leaving  the  exca- 
jury  to  the  plaintiff  is  a  question  of  vation  exposed  and  the  subjection  of 
fact,  not  reviewable  on  appeal  to  the  the  city  to  damages  in  consequence 
Supreme  Court  from  the  appellate  thereof  being  sufficient.  And  it  was 
court.    Rock  Falls  v.  Wells,  169  111.  224.  also  held  in   the   same  case   that   the 

1.  See  15  Am.  and  Eng.  Encyc.  of  declaration  was  sufficient  as  against  a 
Law  (2d  ed.),  til.  Highways.  motion  in  arrest  of  judgment  although 

2.  Parties  to  the  Action.  —  Where  the  it  did  not  allege  that  the  premises  in 
owner  of  a  building  occupies  a  part  which  the  excavation  was  made  were 
thereof,  or  where  there  is  an  express  in  the  defendant's  occupation, 
agreement  between  him  and  his  tenant  Amount  of  Recovery  —  Costs  of  Prior 
whereby  he  is  bound  to  keep  the  prem-  Action.  —  Where  the  defendant  has  had 
ises  in  repair,  such  owner  and  not  the  notice  of  the  pendency  of  the  action 
tenant  is  the  proper  party  defendant  in  against  the  city  and  has  been  given  an 
an  action  by  the  city  to  reimburse  it-  opportunity  to  defend,  the  city,  in  an 
self  for  damages  which  it  has  been  action  to  reimburse  itself,  may  recover 
obliged  to  pay  by  reason  of  a  defective  in  addition  to  the  amount  of  the  judg- 
cellarway  in  the  sidewalk,  connected  ment  against  it  in  thai  action  costs  and 
with  the  premises,  or  by  awnings  counsel  fees  incurred  in  defending  the 
falling  from  the  building.  Lowell  v.  same.  Ottumwa  v.  Parks,  43  Iowa 
Spaulding,  4  Cush.  (Mass.)  277;  Mil-  119;  Veazie  v.  Penobscot  R.  Co.,  49 
ford  v.  Holbrook,  9  Allen  (Mass.)  17.  Me.  119'  Westfield  v.  Mayo,  r22  Mass. 

3.  Catterlin  v.  Frankfort,  79  Ind.  547.     100;     Duxbury  v.   Vermont  Cent.   R. 
That  City  Had  Notice  of  the  Defect.     Co.,  26  Vt.  751.     But  see  Littleton  v. 

—  Where  the  complaint  shows  that  a  Richardson,  32  N.  H.  59. 

judgment  has  been  rendered    against.  When  Costs  and  Counsel  Fees  Cannot 

the  city,  and  that  the  city  has  paid  the  Be  Recovered.  —  In  Lowell   v.  Boston, 

same,  it  is  not  necessary  to  allege  (hat  etc.,  R.  Corp.,  23  Pick.  (Mass.) 24,  it  was 

the  city  had  notice  of  the  defect  which  held   that  where  a  traveler  recovered 

caused  the  injury,  such  notice  being  double  damages  against  a  town   for 

implied  from  the  averment  that  judg-  an  injury  caused   by  a  defect  in   the 

ment   was   rendered   in    favor  of  the  highway,  and  the  town  subsequently 

plaintiff.     New  York  v.  Dimick,  49  Hun  brought  an  action  against  the  railroad 

(N.  Y  )  241.  company  which  caused  the  defect,  it 
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2.  Injuries  Resulting  from  Collisions  —  The  Pleadings.  —  In  an 
action  for  injuries  caused  by  a  collision  in  a  highway  negligence 
on  the  part  of  the  defendant  is  the  gist  of  the  action  and  should 
be  charged  in  the  complaint,  together  with  all  other  facts 
essential  to  make  out  the  plaintiff's  cause  of  action.1 

Instructions.  —  As  in  other  cases,  instructions  should  not  be  given 

which  are  not  justified  by  the  evidence,*  or  which  are  outside 
of  the  issues  of  the  case.*     Since  contributory  negligence  is  in 

could  noi  recover  the  costs  and  ex-  not  allege  that  the  defendant  was  driv- 
penses  of  the  prior  action  against  it,  ing  a  vehicle  "  for  the  conveyance  of 
since  it  did  not  appear  thai  such  action  persons,"  and  therefore  that  the  plain- 
was  defended  at  the  request  of  the  de-  tiff  could  not  recover  the  treble  damages 
fendants  or  for  their  benefit.  allowed  by  section  2690. 

Costs  of  an  appeal  cannot  be  recov-  Averments  of  Replication.  —  In   Bur- 

ered  unless  it  was  taken  at  the  instance  dick  v.  Worrall,  4  Baib.  (N.   Y.)  596, 

of  the  defendant.     Ottumwa  :*.  Parks,  which  was  an  action  of  trespass  against 

43  Iowa  119.  the  defendant  for  driving  his  wagon 

1.  Newhouse  v.  Miller,  35  Ind.  463.  against   that   of  the   plaintiff,  on  the 

In  Hanson  v.  Anderson,  90  Wis.  195,  highway,  where  the  defendant  pleaded 
a'com  plaint  which  charged  in  substance  that  he  was  on  the  right  and  the  plain- 
thai  the  defendant  drove  his  team  at  a  tiff  on  the  wrong  side  of  the  road,  it 
great  rate  of  speed  along  the  highway,  was  held  that  a  teplication  admitting 
and  came  up  behind  the  plaintiff's  the  plea  and  alleging  generally  that 
vehicle  and  negligently  ran  into  it,  was  there  was  no  carelessness  on  the  plain- 
held  to  be  sufficiently  definite  in  its  tiff's  part  in  being  on  the  wrong  side  of 
averments  as  to  the  defendant's  negli-  the  road,  but  without  setting  forth  any 
gence.  facts  to  show  that  he  was  not  careless. 

That  Defendant  Aoted  Beeklessly  and  or  averring  that  the  defendant  inten- 

Wilftdly. —  In  an  action  for   damages  tionally  and  unnecessarily  inflicted  the 

occasioned  by  a  collision  in  a  highway  injury,  was  bad. 

it  was  held  that  where  the  complaint  Negligence  in  Riding  Bicycle.  —  In 
added  the  words  *'  recklessly  and  wil-  Holland  v.  Bartch,  120  lnd.  46,  which 
fully  "  to  its  averments  of  negligence  was  an  action  to  recover  for  injuries 
on  the  part  of  the  defendant  in  driving  caused  by  the  negligence  of  the  de- 
his  team,  these  words  might  be  dis-  fendant  in  riding  a  bicycle  on  the  high- 
regarded  as  surplusage,  and  that  the  way  in  such  a  manner  as  to  frighten 
action  might  properly  be  submitted  and  the  plaintiff's  horse  and  cause  it  to  run 
tried  as  one  for  negligence.  And  it  away,  will  be  found  set  forth  at  length 
was  further  held  that  if  the  defendant's  averments  which  were  held  to  be  in- 
act  was  intentional  he  was  guilty  of  sufficient  to  state  a  cause  of  action, 
assault  and  battery,  and  the  action  2.  Crampton  v.  Ivie,  124  N.  Car.  591. 
should  have  been  for  that  offense.  And  see  generally  article  Instructions, 
Moore  v.  Drayton,  (Supm.  Ct.  Gen.  T.)  vol.  11,  p.  47. 
40  N.  Y.  St.  Rep.  933.  3.  In  an  action  for  injuries  caused 

Complaints  Framed  under  Statute.  —  In  by  a  collision  on  a  highway,  where 
Stevens  v.  Kelley,  66  Conn.  570,  which  the  declaration  alleges  that  the  plain- 
was  an  action  for  personal  injuries  tiff  was  traveling  in  the  highway  in  a 
caused  by  the  negligence  of  the  defend-  proper  and  careful  manner,  and  that 
ant  in  driving  his  carriage  into  that  of  the  defendant  carelessly,  wrongfully, 
the  plaintiff,  it  was  held  that  the  com-  and  unlawfully  drove  his  team  against 
plaint  stated  facts  sufficient  to  consti-  him  at  a  furious  pace,  and  with  great 
tute  a  cause  of  action  at  common  law  force  and  violence  knocked  him  down, 
for  such  injuries,  but  that  it  was  not  but  does  not  charge  the  defendant  with 
sufficient  as  a  complaint  under  Gen.  wilful,  wanton,  or  reckless  negligence, 
Stat.  Conn.,  §  2689,  declaring  the  law  a  charge  which  imputes  gross  negli- 
of  the  road  and  making  the  drivers  cf  gence  to  the  defendant  is  improper,  as 
"  vehicles  for  the  conveyance  of  per-  being  outside  of  the  issues  made  by 
sons  "  liable  to  a  penalty  for  their  neg-  the  pleadings.  Denman  v.  Johnston, 
lect  to  observe  such  law,  since  it  did  85  Mich.  387. 
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ordinary  cases  a  question  for  the  jury,  a  refusal  to  charge  that 
the  plaintiff  was  guilty  thereof  is  not  in  general  erroneous.1 

The  Verdict.  —  A  special  verdict  in  order  to  support  a  judgment 
for  the  plaintiff  must  find  all  the  facts  essential  to  the  defendant's 

liability.* 

3.  Injuries  from  Nuisances  Calculated  to  Frighten  Horses  or  Injure 
Travelers.  —  Cities  are  sometimes  held  liable  for  injuries  caused 
by  the  existence  in  their  streets  of  nuisances  calculated  to  frighten 
horses  or  injure  travelers.  In  actions  for  such  injuries  the 
essential  averments  of  the  complaint  are  substantially  the  same 
as  in  actions  for  injuries  caused  by  defects  or  obstructions.3 

XL  Indictments  fob  Miscellaneous  Offenses  Kelating  to 
Highways.  —  Indictments  for  the  commission  of  statutory  offenses 
such    as    racing    on    the    highway,4    or    discharging    firearms 

1.  Welling  v.  Judge,  40  Barb.  (N.  ing  on  one  of  the  streets  of  the  city  a 
V.)  193.  bob-sleigh,  on  which  were  several  per- 

2.  In  an  action  for  injuries  caused  sons,  came  at  great  speed  down  said 
by  a  collision  between  vehicles  in  the  street,  and  collided  with  the  sleigh, 
highway,  a  special  verdict  finding  that  and  broke  the  same,  and  injured  the 
defendant  was  driving  in  a  negligent  horse,  and  also  injured  the  plaintiff 
manner,  and  that  he  negligently  failed  while  he  was  trying  to  control  the 
to  turn  out,  but  from  which  it  does  not  horse,  but  which  does  not  by  its  aver- 
appearthat  the  defendant  was  apprised  ments  in  any  way  connect  the  defend- 
ed the  plaintiff's  approach,  or  could  ant  city  with  the  accident,  or  show  that 
have  learned  of  it  in  time  to  avoid  the  it  had  authorized  an  unlawful  use  of 
accident,  is  not  sufficient  to  support  a  the  street,  is  insufficient;  nor  is  an 
judgment  for  the  plaintiff.  Walkup  v.  averment  that  the  accident  was  due  to 
May,  9  Ind.  App.  409.  the  neglect,  misconduct, wilfulness,  and 

3.  Firing  of  Gannon  on  the  Highway. —  carelessness  of  the  defendant,  and  to 
In  an  action  against  a  city  for  the  the  negligence  of  the  city  authorities 
death  of  the  plaintiff's  intestate,  caused  in  permitting  such  street  to  be  used 
by  the  firing  of  a  cannon  on  the  street,  for  coasting  purposes,  sufficient  to  con- 
a  complaint  alleging  that  the  defend-  nect  the  defendant  city  with  the  acci- 
ant  "  did  knowingly,  wrongfully,  and  dent.  Toomey  v.  Albany,  (Supm.  Ct. 
negligently  permit  "  the  cannon  to  be  Gen.  T.)  14  N.  Y.  Supp.  572. 

fired,  but  not  alleging  whether  the  per-  Animals  Allowed  to  Bun  at  Large  on 

mission  was  given  before  the  firing  or  -  the  Highway.  —  For  a  petition  held  to 

whetHer  it  consisted  in  mere    non-in-  be  sufficient   in   an   action  against  a 

terference  with  the  firing  while  it  was  town  for  injuries  to  the  plaintiff  caused 

going  on,  was  construed  10  allege  that  by  animals  allowed  to  run  at  large  on 

the    defendant    negligently   failed   to  the  streets  of  the  town,  see  Cochrane 

stop  the  firing  after  it  had  commenced,  v.  Frostburg,  81  Md.  54. 

and  not  that  it  gave  permission  in  ad-  Steam  Threshing  Engine  on  the  High- 

vance,  and  as  thus  construed  it    was  way.  —  In  an  action  against  a  city  for 

held  not  to  state  a  cause  of  action,  since  injuries  caused  by  the  negligence  of 

the  city  was  not  liable  for  nonfeasance  the  city  in  permitting  a  steam  thresh- 

of  its  police  officers;    and   it  was  also  ing    engine   to   stand   on   one   of    its 

held  that  this  objection  to  the  petition  streets,  whereby  the  plaintiff's  horse 

was  available  on  the  motion  in  arrest  was  frightened  and  the  plaintiff  was 

of  judgment.     It  was  intimated,  how-  thrown  to  the  ground  and  injured,  it 

ever,  that  the  declaration  would  have  was  held  to  be  unnecessary  to  allege 

been  sufficient  if  it   had  charged  the  that  there  was  actual  contact  with  the 

giving  of  a  license  in  advance.     Arms  obstruction,  especially   where   it   was 

v.  Knoxville,  32  III.  App.  604.  alleged  that  the  obstruction  was  one 

Coasting  on  the  Highway.  —  A  com-  calculated  to  frighten  horses.     Ouver- 

plaint   which    alleges  that   while   the  son  v.  Grafton,  5  N.  Dak.  281. 

plaintiff's  horse  and  sleigh  were  stand-  4.  Basing  on  the  Highway.  —  Under  a 

m  Volume  XX. 


Indictmenu           STREETS  AND  HIGHWA  VS.  for  *»»•*•. 

thereon,1  or  falling  to  use  due  care  in  propelling  a  steam  engine 
along  the  highway,*  should  follow  the  language  of  the  statute 
under  which  they  are  framed. 

statute   which  makes  it  an  offense  to  an  indictment  alleging  thai  the  dog 

race  horses  upon  a  highway  "  sq  as  to  shot  at  was  along  and  across  the  high- 

interrupt  travelers  thereon,"  a  count  way,    but    not   that  the  shooting  was 

in  an  indictment  for  this  offense  which  along  and  across  the  highway,  is  bad, 

does  not  aver  that  the  racing  was  done  State  v.  Rbudus,  65  Mo.  App.  587. . 

"  so  as  to  interrupt  travelers"  on  the  2.  Careless  Use  of   Steam  Engine  on 

highway  is  insufficient.     State  p.  Fleet-  Highway.  —  Under  a  statute  providing 

wood,  16  Mo.  448.  that  it  shall  he  the  duty  of  persons  in 

An  indictment  for  running  a  horse  charge  of  a  steam  engiqe  being  pro- 
race  on  a  public  highway  is  supported  pelled  upon  the  highway,  to  stop  said 
by  proof  that  the  defendant  procured  engine  whenever  it  is  one  hundred 
another  person  to  ride  his  horse  in  the  yards  distant  from  petsons  going  upon 
race  in  question.  State  v.  Wagster,  75  the  highway*  until  such  persons  shall 
Mo.  107.  have  passed,  and  also  that  the  owner 

X.  Discharging  Firearms  on  Highway,  or  driver  of  the  engine  shall  keep  a 

—  An  indictment  for  shooting  on  or  man  in  front  of  the  engine,  an  informa. 

over  a  public  highway  must  designate  lion  which  chatges  that  the  defendant 

the  particular  highway  on  which  the  (ailed  to  have  a  man  in  front  of  the 

offense  is  alleged  to  have  been  corn  mi  t-  engine  and  also  failed  to  stop  as  re* 

ted.    State  v.  Hogan,  jl  Mq.  340.  quired  by  the  statute  is  not  bad  fot 

Under  a  statute  making  it  an  offense  duplicity.    State  v.  Kowolski,  96  Iowa 

to  shoot  along  or  across  the  highway,  340. 
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3.  Threats  or  Methods  of  intimidation,  982. 

4.  That  Object  Was  Criminal,  982. 

U  HfJtracf tt>N&  AGAINST  Btiix**  &*b  Bdtdof f 8,  982. 
1.  /tf  General,  981. 
2k  Bill  or  Complaint,  9B3. 
a.  /«  General^  983. 
£.  Allegation  of  Defendant s  Acts  in  Establishing  Boycott, 

984. 
*.  Avernienl  of  Overt  Acts,  984. 

d.  Averment  of  Different  Causes  for  Plaintiff's  Suspension 
of  Business,  985. 

III.  OOKTEMPT,  985. 

IV.  ACTIONS  FOB  DAMAGE*,  985. 

CROSS-REFERENCES. 

As  to  Conspiracies  in  General,  see  article  CONSPIRACY,  vol.  4,  p. 

>o6. 
Riots,  see  article  RIOT,  vol.  18,  p.  it 96. 
Matters  of  Substantive  Law  and  Evidence,  see  Am.  And  Eno. 

Encyc.   op  Law,   titles   CONSPIRACY,  vol.  ti,  p.  830; 

LABOR  COMBINATIONS. 

1  Requisite  Allegations  of  Indictment  —  1.  General  Hole. 

—  An  indictment  for  a  strike  or  boycott  as  constituting  a  crim- 
inal conspiracy  should  In  general  follow  the  rules  governing 
indictments  for  other  criminal  conspiracies.1 

0.  Intention  to  Intimidate.  —  An  indictment  for  a  strike  or  boy- 
cott should  show  that  the  force  of  the  conspiracy  was  brought  to 
bear  upon  the  party  conspired  against  for  the  purpose  of  oppres- 
sion or  mischief.     It  seems  that  it  will  be  Sufficient  if  the  indict- 

1.  See  Articles  Conspiracy,  vol.  4.  p.  710;  IwntCTMteifTS,  Inform AttoNs,  AW> 
Complaints,  vol.  to,  p.  344. 
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merit  alleges  that  the  defendants  conspired  and  attempted  by 
means  of  the  conspiracy  to  intimidate  the  plaintiff  into  doing 
some  act  which  he  had  a  legal  right  to  abstain  from  doing,  or  into 
abstaining  from  some  act  which  he  had  a  legal  right  to  do.1 

3.  Threats  or  Methods  of  Intimidation.  —  It  seems  that  it  is  not 
necessary  to  allege  specifically  the  kind  of  threats  or  methods  of 
intimidation  made  use  of.* 

Indictment  in  Language  of  statute. — .Where  a  statute  prescribes  a 
punishment  for  using  threats  or  intimidation  to  prevent  accept- 
ing or  continuing  in  an  employment,  an  indictment  for  the  viola- 
tion of  such  a  statute  may  use  the  words  of  the  statute  without 
setting  forth  their  meaning.3 

4.  That  Object  Was  Criminal,  —  It  would  seem  that  in  such 
indictment  it  should  be  averred  that  the  actual,  if  not  the  avowed, 
object  of  the  association  was  criminal.4 

H  Injunctions  Against  Stbixes  and  Boycotts  —  1.  In  Gen- 
eral. —  Although  of  comparatively  recent  origin,  the  practice  of 
restraining  strikes  and  boycotts  by  means  of  injunction  has 
become  general  in  the  United  States,  *  where,  in  accordance 
with  the  usual  rule  governing  the  granting  of  injunctions,  some 
right  is  in  danger  of  destruction  or  irreparable  injury,  and  where 
the  danger  is  pressing  and  imminent.6 

1,  See  article  Conspiracy,  vol.  4,  p.  4.  Com.  v.  Hunt,  4  Met.  (Mass.)  in. 
728.  And  see  Crump  v.  Com.,  84  Va.  6.  Longshore  Printing  Co.  v.  Howell, 
927.  26  Oregon  527.     And  see  as  to  the  gen- 

2.  State  v.  Stewart,  59  Vt.  273;  eral  procedure  in  a  suit  for  injunction, 
Crump  v.  Com.,  84  Va.  927.  article  Injunctions,  vol.  10,  p.  869. 

Indlotment  Held  Sufficient. —  In  Crump  6.  Longshore  Printing  Co.  v.  Howell, 
v.  Com.,  84  Va.  927,  the  indictment  26  Oregon  548.  In  this  case  the  court 
charged  a  criminal  conspiracy  and  said:  "  Recent  decisions  sustain  the 
alleged  that  the  defendant  and  others  doctrine  that  in  a  proper  case,  where 
did  unlawfully  and  maliciously,  etc.,  two  or  more  persons  conspire  and  con- 
conspire,  etc.,  to  injure,  etc.,  certain  federate  together  for  the  purpose  of 
persons  in  their  business  by  unlaw-  destroying  or  injuring  the  business  of 
fully,  etc,  making  threats  to  a  great  another,  or  doing  violence  to  his  prop- 
number  of  their  customers,  and  that  erty  or  property  rights,  and  it  is  clearly 
by  said  threats  and  unlawful  acts  the  made  to  appear  that  the  injury  is 
business  of  such  persons  was  greatly  threatened  and  imminent,  and  will  be- 
in  jured.  It  was  held  that  such  indict-  come  irreparable  to  the  suitor,  an  fo- 
ment was  sufficient,  and  that  the  par-  junction  will  lie  to  restrain  the  con- 
ticular  means  employed  need  not  be  spiral  ore."  See  also  Sherry  i>.  Perkins, 
alleged.  147  Mass.  212;  Hamilton-Brown  Shoe 

8.  State  v.  Stewart,  59  Vt.  273.    See  Co.  v.  Saxey,   131  Mo.  212;  Mayer  v. 

also  Reg.  v.  Rowlands,  17  Q.  B.  671,  Journeymen  Stonecutters'  Assoc,  47 

79  E.  C.  L.  671,  where  the  court  said:  N.  J.  E<j.  519;  John  D.  Park,  etc.,  Co. 

"  It  is  objected  that  some  counts  do  not  v.     National     Wholesale     Druggists' 

disclose  the  nature  of  the  molestation  Assoc,  30  N.  Y.  App.  Div.  508;  Cceur 

or  intimidation  by  which  the  conspiracy  d'Alene  Consol.,  etc,  Co.   v.  Miners' 

was  to  take  effect,  but  this  is  quite  Union,  51   Fed.   Rep.  260;   Arthur  v. 

unnecessary.     The  words  of  the  legis-  Oakesj   63   Fed.    Rep.   327;    Elder  v. 

lature  are  used;  the  terms  in  question  Whitesides,  72  Fed.  Rep.  724;  Farmers' 

have  a  meaning  stamped  upon  them  L.  &  T.  Co.  v.  Northern   Pac.  R.  Co., 

by  the  act,    *    *    *    and  we  must  take  60  Fed.  Rep.  803;  Emack  v.  Kane,  34 

it  that  they  are  used  herein  that  sense."  Fed.    Rep.    47;   Casey    v.    Cincinnati 
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2.  Bill  or  Complaint  —  a.  In  General.  —  In  a  suit  for  an 
injunction  to  restrain  strikes  and  boycotts,  the  plaintiff  should 

allege  sufficient  facts  to  satisfy  the  court  that  he  will,  in  conse- 
quence of  the  defendants'  illegal  acts,  sustain  irreparable  injury, 
or  that  great  and  lasting  injury  is  about  to  be  done.1 

Veoeetity  to  Allege  Fact*.  —  The  plaintiff  should  allege  the  facts 
upon  which  he  relies  to  justify  the  relief  asked,  and  not  his  legal 
conclusions,  in  order  that  the  court  may  determine  whether  the 

Typographical  Union  No.  3,  45  Fed.  to  Sue.  —  In  a  suit  for  an  injunction  to 
Rep.  135;  Toledo,  etc.,  R.  Co.  v.  Penn-  restrain  the  defendants  from  interfer- 
sylvania  Co.,  54  Fed.  Rep.  730.  ing  with  the  complainant's  employees. 
Acts  Which  Are  Lawful  by  Statute.  —  the  objection  that  the  complainant  is  a 
la  Mayer  v.  Journeymen  Stonecutters'  member  of  an  illegal  association  will 
Assoc,  47  N.  J.  Eq.  519,  it  was  held  not  induce  the  court  to  refuse  10  enter- 
that  equity  will  not  interfere  by  in-  tain  the  suit,  such  suit  being  instituted 
junction  to  restrain  the  acts  of  an  as-  in  the  complainant's  own  name  and  for 
sociation  on  the  ground  that  they  may  its  own  interest.  A  wrong  that  the 
be  detrimental  to  trade  or  injurious  to  complainant  may  have  committed  in 
individual  business,  when  it  appears  some  other  matter,  unconnected  with 
that  the  acts  done  or  threatened  are  the  suit,  is  not  the  subject  of  considera- 
declared  by  statute  to  be  lawful.  tion.     Cceur  d'Alene  Consol.,  etc.,  Co. 

When  Party  Left  to  His  Bemedy  by  Ac-  v.  Miners'  Union,  51  Fed.  Rep.  264. 

tion.  —  In  Johnston   Harvester  Co.   v.  1.  Longshore  P riming  Co.  v.  Howell, 

Meinhardt,  (Supm.  Ct.  Spec.  T.)  9  Abb.  26  Oregon  527.     As  to  the  necessity  of 

N.  Cas.  (N.  Y.)  393,  it  was  held   that  averring  the  character  of  the   injury 

where  there  is  no  evidence  of  threats,  apprehended,  see  article  Injunctions, 

intimidation,    coercion,     violence,    or  vol.  10,  p.  950. 

force  in  the  effort  to  entice  away  the  Allegations  Held  Insnffloient.  —  A  He- 
workmen,  a  court  of  equity  will  not  gations  that  the  members  of  a  certain 
interfere  by  injunction,  but  will  leave  trade  union  conspired  to  compel  the 
a  party  to  his  remedy  by  action.  plaintiff  to  submit  to  the  union's  dicta- 
libel  Distinguished  from  Intimidation,  tion  upon  pain  of  being  boycotted  in 
— "  When  Ihe  acts  complained  of  con-  business;  that  the  union's  executive 
sist  of  such  misrepresentations  of  a  committee  entered  his  premises  with- 
business  that  they  tend  to  its  injury  out  license,  and  ordered  his  employees 
and  damage  to  its  proprietor,  the  to  strike,  and  that  subsequently  the 
offense  is  simply  a  libel,  and  in  this  union  ordered  another  strike,  both  of 
country  the  courts  have  with  great  which  orders  were  obeyed;  that  the 
unanimity  held  that  they  will  not  inter-  defendant  induced  the  city  council,  by 
fere  by  injunction,  but  that  the  injured  threats  of  boycott  at  the  polls,  to  reject 
party  must  rely  upon  his  remedy  at  the  plaintiff's  bid  for  the  city  printing, 
law.  On  the  contrary,  when  the  at-  although  the  bid  was  the  lowest  made; 
tempt  to  injure  consists  of  acts  or  words  that  the  defendant  threatened  to  boy- 
which  will  operate  to  intimidate  and  cott  the  plaintiff's  customers  if  they 
prevent  the  customers  of  a  party  from  patronized  him,  on  account  of  which 
dealing  with  or  laborers  from  working  he  lost  one  customer,  and  will  lose 
for  him,  the  courts  have,  with  nearly  another;  and  lhat  the  defendant  circu- 
equal  unanimity,  interposed  by  injunc-  lated  the  fact  of  such  strikes  by  posting 
tion  In  the  one  case  it  is  an  Injury  to  notices  thereof  in  numerous  places,  all 
a  man's  business  by  libeling  it;  in  the  these  acts  being  committed  within  a 
other,  by  force,  threats,  and  other  like  period  of  ten  months,  to  the  past  injury 
means,  he  is  prevented  from  pursuing  and  future  danger  of  the  plaintiff's 
it;  and,  while  the  damage  might  be  as  business,  do  not  show  such  a  wicked 
great  in  one  case  as  in  the  other,  and  persistent  persecution  of  the  plain- 
*  *  *  the  courts  have  determined  tiff  or  his  business  as  to  justify  an  in- 
upon  different  remedies."  Cceur  junction,  for  it  does  not  seem  that 
d'Alene  Consol.,  etc.,  Co.  v.  Miners'  under  all  the  circumstances  the  injury 
Union,  51  Fed.  Rep.  260.  will  be  irreparable.  Longshore  Print- 
Bight  of  Member  of  Illegal  Association  ing  Co.  v.  Howell,  26  Oregon  527. 
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relief  asked  is  appropriate  to  the  existing  conditions.1 

i.  Allegation  of  Defendant's  Acts  in   Establishing 

Boycott.  —  Where  the  object  of  an  action  is  not  only  to  restrain 
a  defendant  association  from  boycotting  the  plaintiff,  but  also  to 
restrain  it  from  carrying  out  certain  rules  intended  to  effectuate 
such  boycott,  it  has  been  held  to  be  not  only  proper  but  neces- 
sary to  set  out  each  step  that  was  taken  by  the  association  by 
way  of  establishing  the  boycott.* 

c.  Avekment  OF  Overt  Acts.  —  Where  the  defendants  have 
entered  into  a  conspiracy  to  prevent  the  loading  of  a  certain  ves- 
sel except  by  such  labor  as  might  be  acceptable  to  them,  an 
injunction  restraining  them  from  continuing  the  conspiracy  may 
be  granted  although  no  unlawful  overt  acts  against  the  particular 
vessel  named  in  the  bill  are  alleged  or  proved.8 

1.  Longshore  Printing  Co.  v.  Howell,  but  to  restrain  them  from  carrying  into 
26  Oregon  527.  See  also  John  D.  effect  various  rules  and  regulations 
Park,  etc.,  Co.  v.  National  Wholesale  which  they  had  adopted  from  time 
Druggists'  Assoc,  30  N.  Y.  App.  Div.  to  time,  having  in  view  the  putting  of 
508.  As  to  the  necessity  in  general  of  illegal  restrictions  upon  dealings  in 
alleging  facts  and  not  conclusions  of  this  sort  of  business  for  the  purpose  of 
law,  see  articles  Injunctions,  vol.  10,  establishing  a  complete  boycott  upon 
p.  925;  Legal  Conclusions,  vol.  12,  p.  the  plaintiff.  It  was  held  that  it  was 
1020.  not  only  proper  but  necessary  to  set 

When  Averment  of  Conclusions  of  Law  out  each  step  taken  by  the  association 
Hot  Improper. —  In  John  D.  Park,  etc.,  to  establish  the  boycott,  which  involved 
Co.  v.  National  Wholesale  Dtuggists  the  statement  of  the  existence  of  a 
Assoc,  30  N.  Y.  App.  Div.  508,  which  committee  on  proprietary  goods,  to 
was  an  action  to  restrain  a  boycott  and  whom  the  matter  had  been  intrusted, 
to  restrain  the  defendants  from  carry-  and  of  the  various  rules  established 
ing  out  certain  rules  intended  to  effect  u-  and  sought  to  be  enforced  before  the 
ate  the  boycott,  it  was  held  that  it  was  organization  of  the  plaintiff  corporation 
not  improper,  where  it  was  necessary  (which  was  the  successor  of  a  firm 
for  the  plaintiff  to  show  (he  relations  which  had  occupied  relations  to  the 
of  the  different  acts  of  the  defendant  defendants  similar  to  those  of  the  plain- 
to  each  other  and  to  the  end  sought,  to  tiff),  but  which  were  brought  \o  bear 
allege  such  relations  as  a  conclusion  of  upon  the  plaintiff's  business  After  it 
law.  had  been  organized. 

2.  John  D.  Park,  etc.,  Co.  v.  Na-  8.  Elder  v.  Whitesides,  72  Fed.  Rep. 
tional  Wholesale  Druggists'  Assoc,  30  724,  the  court  saying:  "  The  proof  of 
Nt  Y.  App.  Div.  508.  In  this  case  the  conspiracy  is  made  out  by  the  affida*u'.s 
complaint  alleged  that  one  of  the  de-  offered  by  complainants.  The  only 
fendants,  an  unincorporated  associa-  proof  offered  by  the  defendants  is  iheir 
tion,  composed  of  the  other  defendants  affidavit,  which  confines  itself  to  a 
and  many  others,  doing  business  in  denial  that  they  interfered  with  r.he 
different  parts  of  the  United  Slates,  all  complainants,  or  prevented  the  ioading 
of  whom  were  either  wholesale  drug-  of  the  vessel  Niagara,  or  caused  jam- 
gists  owning  certain  proprietary  goods  ages  to  the  complainants.  This  seems 
or  manufacturers  of  chemical  or  phar-  to  be  in  line  with  the  argument  of  their 
maceutical  preparations,  had  entered  counsel,  and  to  be  based  upon  the 
into  an  illegal  conspiracy  for  the  pur-  theory  that  the  jurisdiction  of  the  court 
pose  of  enforcing  a  boycott  upon  the  depends  upon  unlawful  overt  acts  hav- 
plaintiffand  thereby  preventing  ii  from  ing  been  commitled  against  the  par- 
disposing  of  its  own  goods  and  from  ticular  vessel  memioned  in  the  bill, 
purchasing  proprietary  goods  from  and  upon  actual  damages  having  been 
others.  The  action  was  brought  not  caused  the  complainants,  prior  to  the 
only  to  restrain  the  defendants  from  application  for  the  injunction.  There 
boycotting  the  plaintiff  in  Its  business,  is  no  denial  of  the  agreement  or  con- 
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d.  Averment  of  Different  Causes  for  Plaintiff's  Sus- 
pension OF  BUSINESS.  —  An  allegation  by  the  complainant  that 
suspension  of  his  work  was  caused  by  the  defendant's  interfer- 
ence therewith,  is  no  ground  for  the  dissolution  of  a  restraining 
order,  though  at  the  time  of  such  suspension  a  different  reason 
was  assigned  therefor,  where  the  two  causes  combined  might 
have  induced  a  suspension  of  the  work.1 

IIL  Contempt.  —  Where  strikers  have  interfered  with  property 
in  the  hands  of  a  receiver,  courts  have  often  treated  such  unlaw- 
ful interference  as  contempt  and  havfe  dealt  with  it  under  the 
rules  applicable  to  contempts  generally.9 

IV.  ACTIONS  FOB  DAMAGES  —  Actions  for  Interference  with  Employer!. 
—  Where  injury  has  been  caused  by  combinations  having  for 
their  object  interference  by  threats,  intimidation,  or  Violence, 
with  the  freedom  of  employers  in  conducting  their  business,  a 
civil  action  for  damages  may  be  maintained.* 

General  Requisites  of  Complaint.  —  In  an  action  by  a  corporation  to 
recover  damages  resulting  from  a  boycott  of  the  plaintiff's  busi- 
ness all  that  it  is  necessary  to  allege  is  the  organization  of  the 
plaintiff,  the  nature  and  extent  of  its  business,  the  names  of 
the  defendants,  the  facts  showing  their  violation  of  the  plaintiff's 
right,  and  the  injury  to  the  plaintiff  which  has  resulted  from 
those  acts;  but,  as  in  other  actions,  it  is  improper  to  set  out  in 
the  complaint  evidence  upon  which  the  plaintiff  relies  for  proof 
of  the  boycott.4 

s  pi  racy    to    do    the    unlawful    things  2.  In  re  Wabash  R.  Co.,  24  Fed.  Rep. 

charged  in   the  bill,  which  conspiracy  217;  In  re  Doolittle,  23  Fed.  Rep.  544; 

is  the  gravamen  of   the  case."      See  U.  S.  v.  Kane,  23  Fed.  Rep.  748;  In  re 

also  Arthur  v.  Oakes,  63   Fed.   Rep.  Higgins,  27   Fed.  Rep.  443.     See  also 

310.  King  v.  Ohio,  etc.,  R.  Co.,  7  Biss.  (U. 

1.  Coeur  d'Alene  Consol.,  etc.,  Co.  S.)  529;  Secor  v.  Toledo,  etc.,  R.  Co., 

v.   Miners'   Union,   51   Fed.  Rep.  260.  7  Biss.  (U.  S.)  513;  Frank  v.  Denver, 

In  this  case  the  court  said:  '*  Among  etc.,  R.   Co.,  23  Fed.   Rep.  757.     And 

other  reasons  advanced    why   the  re-  see  generally  article  Contempt,  vol.  4, 

straining  order  should    now   be   dis-  p.  764. 

solved,  the  defendants  say   that  com-  8.  Mapstrick  v.  Rsmge,  9  Neb.  390, 

plainant  has  in  bad  faith  alleged  that  31  Am.  Rep.  415;  Johnston   Harvester 

it   was  compelled    in  January  last  to  Co.  v.  Meinhardt,  (Supm.  Ct.  Spec.  T.) 

close  its  min^s  because  the  defendants  60   How.   Pr.  (N.  Y.)  168;    Moores  v. 

interfered   with   the   working   thereof,  Bricklayers'   Union,  23  Cine.  L.  Bui. 

whereas  at    that  time  it  stated  that  it  48,   10  Ohio   Dec.  (Reprint)  665;   Old 

was  for  the  purpose  of  securing  an  ad-  Dominion  Steam-Ship  Co.  v.  McKenna, 

justment  of  the  railroad  freight  rates,  30  Fed.  Rep.  48. 

and  defendants  now  allege  that  the  4.  John  D.  Park,  etc.,  Co.  v.  Hub- 
real  object  was  to  reduce  wages  and  to  bard.  30  N.  Y.  App.  Div.  517. 
break  up  the  miners' unions.  Certainly  Averment!  a*  to  Damage*.  —  If  the 
it  is  true  that  he  who  asks  equity  must  plaintiff  has  suffered  special  damages, 
not  by  his  pleadings  or  acts  attempt  not  necessarily  resulting  from  the  acts 
to  mislead  either  the  court  or  his  op-  of  the  defendants,  the  facts  showing 
ponent.  So  far  as  yet  appears,  the  such  special  dam  age*  should  be  alleged, 
two  causes  combined  may  have  in-  And  if  the  plaintiff  seeks  to  recover 
duced  complainant  to  close  its  mines,  punitive  damages  he  should  allege  facts 
as  stated,  and  the  duplicity  charged  showing  the  defendant's  motive.  John 
against  it  is  not  so  shown  as  to  justify  D.  Park,  etc  ,  Co.  v.  Hubbard,  30  N, 
a  dissolution  of  the  existing  order."  Y.  App.  Div,  517. 
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STRIKING  OUT. 

By  S.  B.  Fisher. 

l  court's  control  oyer  pleadings,  and  power  to  strike 
Out,  986. 

1.  In  General,  986. 

2.  When  Motion  to  Strike  Proper  Remedy •,  988. 

H  Effect  of  Motion,  990. 
m.  Tike  of  Moving,  991. 

1.  Time  Limited  by  Statute,  991. 

2.  Waiver  by  Pleading  Over,  991. 

IT.  Parties  to  Motion,  992. 
V.  Bequisites  of  Motion,  992. 

1.  Specification  of  Grounds,  992. 

2.  Motion  in  Writing,  992. 

VI  Notice  of  Motion,  992. 
VII.  Hearing  and  Determination,  993. 
VIIL  The  Order,  993. 
IX.  Pleadings  Subsequent  to  Order  Striking  Out,  994. 
X.  Appeals,  994. 

1.  From  Order  Overruling  Motion,  994. 

2.  From  Order  Granting  Motion,  995. 

3.  Record  on  Appeal,  995. 

CROSS-REFERENCES. 

As  to  Striking  Out  Particular  Pleadings,  and  Particular  Grounds  for 
Striking  Out,  see  articles  ANSWERS  IN  CODE  PLEADING, 
vol.  1,  p.  801;  ANSWERS  IN  EQUITY  PLEADING,  vol. 
1,  p.  892;  DEMURRERS,  vol.  6,  pp.  387,  389;  PLEAS  AT 
LAW,  vol.  16,  p.  5"&2;  PLEAS  IN  EQUITY,  vol.  16,  p.  621; 
REPLICATIONS  AND  REPLIES,  vol.  18,  pp.  678,  703,  705; 
SCANDAL  AND  IMPERTINENCE,  vol.  19,  p.  181 ;  SHAM 
AND  FRIVOLOUS  PLEADINGS,  ante,  p.  1;  SURPLUS- 
AGE; and  the  General  Index  to  this  work. 

I  Court's  Control  over  Pleadings,  and  Power  to  Strike 

Out  —  1.  In  General  —  As  a  general  rule,  pleadings  or  parts 
thereof  which  are  objectionable  on  certain  grounds  may  be 
stricken  out  by  the  court  on  motion  of  the  adverse  party.1 

1.  Alabama.  —  Mead  v.   Hughes,  15         California.  —  Wedderspoon  v.   Rog- 
Ala.  141 ;  Thornton  v.  Moore,  61  Ala.     ers,  32  Cal.  569. 
347.  Florida. — Bacon  v.  Green,36  Fla.325. 
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Court's  Control                       STRIKING  OUT.  otot  Pleading!,  etc 

Courts  of  Equity  may  in  certain  cases  strike  pleas  from  the 
files,  as,  for  instance,  where  pleas  are  not  adapted  to  the  action, 
or  are  placed  on  the  files  in  contravention  of  some  rule  of  court, 
or  where  the  pleader  has  not  complied  with  the  terms  imposed 
upon  him.1 

Under  the  Code.  —  The  power  of  the  court  to  strike  out  pleadings 
because  of  a  disobedience  of  its  order  has  not  been  abolished  by 
the  code.* 

Illinois.  —  Hoereth  v.  Franklin  Mill  Fry  v.  Bennett,   5  Sandf.  (N.  Y.)  54; 

Co.,  30  111.  151;  Windsor  v.  Hallett,  97  Watson  v.  Husson,  1  Duer  (N.  Y.)  242; 

111.  204.  Williams  v.   Hayes,  (Supm.  Ct.  Spec. 

Indiana.  —  Lake  Erie,  etc.,   R.   Co.  T.)  5  How.  Pr.  (N.  Y.)  470. 

v.  Juday,  19  Ind.  A  pp.  436;  Williams  Ohio.  —  Stoutenburg  v.  Lybrand,  13 

v.  Port,  14  Ind.  569.  Ohio  St.  228. 

Iowa.  —  Swafford     v.    Whipple,    3  Oregon.  —  Smiths.  Butler,  11  Oregon 

Greene  (Iowa)  261.  46;  Holbrook  v.  Page,  3  Oregon  374. 

Kansas.  —  Roe    v.    Elk    County,     I  Pennsylvania.  —  Keen  v.  Bockius,  6 

Kan.  App.  219.  W.  N.  C.  (Pa.)  135;  Watts  v.  Ward,  6 

Massachusetts.  — Gardner  v.  Webber,  W.  N.  C.  (Pa.)  206. 

17  Pick.  (Mass.)  407;  Little  v.  Blunt,  It  Is  the  Right  of  the  Adverse  Party  to 
13  Pick.  (Mass.)  473.                                 *  have  matter,  erroneously  inserted  in 

Mississippi.  —  Pool  v.  Hill,  44  Miss,  the  pleading,  stricken  out  so  that  the 

306;  Price  v.  Sinclair,  5  Smed.  &  M.  record   may  present    nothing  but  the 

(Miss.)  258;  Marshall  v.  Hamilton,  41  issuable  facts  of  the  case.     Williams 

Miss.  230.  v.  Hayes,  (Supm.  Ct.  Spec.  T.)  5  How. 

Missouri.  —  Phillips    v.    Evans,    38  Pr.  (N.  Y.)  470. 

Mo.  305;  Houston  v.  Lane,  39  Mo.  495;  Practice  in  Federal  Courts  —  Striking 

Singleton  v.  Pacific  R.  Co.,  41  Mo.  465;  Oat  Equitable  Defenses.  —  The  provisions 

St.  Louis  v.  Weitzel,  130  Mo.  600;  Kin-  of  U.  S.  Rev.  Stat.,  §  914,  conforming 

ney  v.  Miller,  25  Mo.  576.  the   practice,    pleadings,   etc.,    in   the 

Montana.  —  McMahon  v.  Thornton,  federal  courts  to  such  as  are  followed 

4  Mont.   50;  Collier  v.  Ervin,  3   Mont,  in  the  state  courts,  do  not  adopt  the 

142;  Owen  v   McCormick,  5  Mont.  255;  state  law  allowing  equitable  defenses 

Jefferson  County  p.  Lineberger,  3  Mont,  in  a  legal  action,  and  such  equitable 

235.  defenses  may  be  struck  out  on  motion. 

Nebraska.  —  Hershiser  v.  Delone,  24  Herklotz  v.  Chase,  32  Fed.  Rep.  433. 

Neb.  3S0;  Fox  v.  Graves.  46  Neb.  812;  In  this  case  Lacombe,  J.,  said:  "The 

Chicago,  etc.,  R.  Co.  v.  Shepherd,  39  separate  defense  and  counterclaim  set 

Neb.    523;    Chicago,   etc.,    R.    Co.   v.  up  in  paragraph  7  of  (he  answer  asks 

Bachman,  39  Neb.  528.  for  equitable  relief.     The  cases  from 

New  Jersey.  —  Ferguson  v.  Western  the  state  courts  cited  by  the  defendant 

Union   Tel.   Co.,  (N.  J.  1899)  44  Atl.  do  not  apply,  itbeing  abundantly  settled 

Rep.  849.  by  authority  that  the  provisions  of  sec- 

New  York.  —  Ward  v.  Ward,  (Supm.  tion  914,  Rev.  Stat.,  conforming   the 

Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S.  (N.  Y.)  practice,  pleadings,  etc.,  to  such  as  are 

145;  Cheney  v.  Fisk,  (Supm.  Ct.  Gen.  followed   in   the  state  courts,  do  not 

T.)  22  How.  Pr.  (N\  Y.)  236;  Waller  v.  adopt  the  state  law  allowing  equitable 

Raskan,  (Supm.  Ct.  Spec.  T.)  12  How.  defenses  in  a  legal  action.    The  motion 

Pr.  (N.  Y.)  28;  Grout  v.  Cooper,  5  Hun  to  strike  out  this  defense  and  counter- 

(N.  Y.)  423;  Snyder  v.   White,  (Supm.  claim   is  therefore  granted."      Citing 

Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  321;  Montejo  v.  Owen,   14  Blatchf.  (U.  S.) 

Darrow  v.  Miller,  (Supm.  Ct.)  5  How.  324;    Doe  v.    Roe,   31    Fed.    Rep.   97; 

Pr.  (N.  Y.)  247;  Wehle  v.  Loewy,  (C.  Church  v.  Spiegelburg,  31   Fed.  Rep. 

PI.  Gen.  T.)  2  Misc.  (N.  Y.)  345;  Yates  601. 

v.   McAdam,  (Supm.   Ct.   Tr.   T.)  18  1.  See  article  Pleas  in  Equity,  vol. 

Misc.  (N.   Y.)  295;  Wuensch  v.  Morn-  16,  p.  621  et  seq. 

ing  Journal  Assoc,  4  N.  Y.  App.  Div.  2.  Brisbane  v.  Brisbane,  34  Hun  (N. 

no;  Lee  Bank   v.   Kitching,  7  Bosw.  Y.)  339;  Gross  v.  Clark,  (Ct.  App.)  1 

(N.  Y.)  664;  Blake  v.  Eldred.  (Supm.  Civ.  Pro.  (N.  Y.)  464. 

Ct.  Spec.  T.)  18  How.  Pr.  (N.  Y.)  240;  As  to  enforcement  of  orders  gen- 
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bn  Motion  of  tot?  totes*  Pleading  b  Affected.  —  In  accordance  with 
the  usual  rulfe  as  to  amendments,  that  it  is  a  matter  of  course  to 
allow  the  plaintiff  to  amend  by  decreasing  the  ad  damnum}  the 
plaintiff  will  be  allowed,  when  the  case  is  called  for  trial,  to  strike 
out  a  claim  for  damages;  and  this  without  regard  to  his  purpose 
in  so  doing.* 

2.  When  Mtotion.  to  Strife*  Proper  Rwnedy.  —  A  motion  to  strike 
out,  like  a  motion  to  dismiss,  will  reach  formal  defects  only  and 
will  not  be  allowed  to  take  the  place  of  a  demurrer.3  The  suffi- 
ciency of  a  pleading  irt  matters  of  substance  must  be  tried  on 
demurrer,  and  not  on  a  motion  to  strike  out.4 

erally,  see  the  article  Orders,  vol.  15,  sufficient,  and  need  not  be  proved  or  dis- 

p.  j6o.  proved.     Green  z>,  Palmer,  15  Cal.  412. 

F onoomplianoe  with  Order  to  Make  More        Motion  to  Make  More  Definite  and  Cer- 

Dennite  and  Certain.  —  An  order  grant-  tain.  —  As  to  when  a  motion  to  make 

ing  a  motion  to  make  a  pleading  more  more  definite  and  certain  is  proper  in 

definite  and  certain   should   direct  in  case  of    defective   pleading,   see    the 

what  particular  the  defective  pleading  article  Definiteness  and   Certainty 

is  to  be  amended,  and  upon  failure  to  in  Pleadings,  vol.  6,  p.  274. 
comply  therewith   the    pleading  may        Objection  by  Special  Demurrer  and  Hot 

be  stricken  from  the  files.     See  article  by    Motion. —  In    Augusta   R.   Co.   v. 

Definiteness  and  Certainty  in  Plead-  Glover,  92  Ga.  132,  it  was  held  that 

ingS,  vol.  6,  p.  279.  where  there  is  no  special  demurrer  to 

1.  See  article  Amendments,   vol.  1,  a  declaration  it  is  error  to  refuse  to 

p.  587.  strike  from  the  latter  certain  words  as 

3.  Grass  Valley  Quartz  Min.  Co.  v.  not  relevant  either  in  matter  of  form 

Stackhouse,  6  Cal.  413.  or  substance;  the  motion  to  strike  be- 

8.  Hershiser  v.  Delone,  24  Neb.  380,  ing  made  orally  at  the  trial.     See  also 

in  which  case  it  was  held  that  a  motion  Manny  v.  Rixford,  44  III.  129,  in  which 

10  strike  a  petition  from  the  files  is  it    was   held   that  where   the  general 

proper  only  in  cases  where  there  is  a  issue  and  special  pleas  are  filed,  and 

defect  in  matters  of  form  required  by  the  matter  of  the  special  pleas  can   be 

the  statute.     See  article  Motions,  vol.  given  in   evidence  under  the  general 

14,  p.  91  et  seq.  issue,  the  special  pleas  are  obnoxious 

Motions  as  Substitutes  for  Special  De-  to  demurrer  and  may  be  stricken  from 
mnrrert.  —  As  to  the  substitution  under  the  files.  As  to  special  demurrers  gen- 
modern  practice  of  motions  instead  of  erally,  see  the  article  Demurrers  at 
special  demurrers  of  the  common  law,  Common  Law  and  under  the  Codes, 
see  the  article  Motions,  vol.  14,  p.  90.  vol.  6,  p.  307  et  sea. 

A  Flea  Betting  Up  a  Defective  Defense        4.  Consolidated  Coal  Co.  v.  Peers, 

or  a  defense  dsfcciively  stated  must  be  166  111.  361 ;  Pittsburgh,  etc.,  R  Co.  v. 

met  by  demurrer  and  not  by  motion  to  Mahoney,   148  Ind.   196;    Ingersoll  v. 

strikeout.     Wade  v.  Bridges,  24  Ark.  Dixon,  66  Hun  (N.  Y.)  627,  20  N.  Y. 

569.     Citing  Wilson  v.  Shannon,  6  Ark.  Supp.    810;    Smith   v.  American  Tur- 

196;  Alexander  v.  Foster,  16  Ark.  669;  quoise  Co.,  77  Hun  (N.  Y.)  192;  Kelly 

Allis  v.  Bender,  14  Ark.  627.  v.  Ernest,  26  N.  Y.  App.  Div.  90;  Finch 

Test  as  to  Whether  Demurrer  or  Motion  v.  Finch,  10  Ohio  St.  505;  Cline  v. 
Is  Proper. —  If  every  fact  essential  to  Cline,  3  Oregon  356.  See  article  Mo- 
ttle claim  or  defense  be  not  stated,  the  tions,  vol.  14,  p.  91. 
adverse  party  may  demur;  and  if  any  When  a  Pleading  ts filed  in  Good  Faith 
fad  not  essential  to  the  claim  or  de-  the  question  whether  it  contains  facts 
fense  —  in  other  words,  any  except  constituting  a  cause  of  suit  should  be 
issuable  facts  —  is  stated,  the  adverse  tried  on  demurrer  and  not  on  a  motion 
party  may  move  to  strike  out  the  un-  to  strikeout.  Cline  v.  Cline,  3  Oregon 
essential   parts.     An   unessential,   or,  356. 

what  is  the  same  thing,  an  immaterial        Sufficiency  at  Answer.  —  Whether    a 

allegation,  is  one  which  can  be  stricken  defense  set  up  in  an  answer  is  or  is  not 

from  the  pleading  without  leaving  it  in-  bad,  cannot  be  determined  upon  a  mo- 
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Sham  and  Frivolous  Pleadings.  —  At  common  law  a  pleading  might 
be  struck  out,  on  motion,  on  the  ground  of  its  being  sham  or 
frivolous.1 

Objection*  to  Pleas.  —  While  a  court  will  not  decide  the  legal  suffi- 
ciency of  a  plea  on  a  motion  to  strike  out  where  a  good  defense 
is  defectively  stated,  yet  if  a  party  files  a  plea  not  authorized  by 
the  rules  of  pleading,  or  one  which  is  wholly  unauthorized  in  the 
particular  form  of  action,  or  if  he  files  a  plea  out  of  time,  a  motion 
to  strike  out  is  proper.8 

An  Answer  in  Equity  which  is  irregular  in  either  form  or  frame 
may,  on  motion,  be  stricken  from  the  files.3 

In  Code  States,  in  which  to  a  great  extent  a  motion  supplants  the 
special  demurrer  of  the  common  law,4  the  cases  in  which  a  motion 
to  strike  out  is  the  appropriate  remedy  for  defective  pleadings 
are  necessarily  much  more  numerous  than  at  common  law  or  in 
chancery  practice.  Thus  a  motion  to  strike  out  is  proper  where 
the  pleader  has  contravened  the  rules  against  sham  and  frivolous 
pleadings,5  or  duplicity,6  or  departures,*  or  irrelevancy  and 
redundancy,8  or  multifariousness  or  misjoinder  of  causes  of  action 

tion  to  strike  out  certain  parts  of  the  of  inducement  may  be  stricken  out. 
answer  as  irrelevant  and  immaterial;  Keen  v.  Bockius,  6  W.  N.  C.  (Pa.)  135. 
the  proper  remedy  is  by  demurrer,  Speoial  Plea  Containing  Ho  Hew  Mat- 
Smith  v.  American  Turquoise  Co.,  77  tors  of  Defense.  —  In  Watts  v.  Ward,  6 
Hun  (N.  Y.)  192.  W.  N.  C.  (Pa.)  206,  it  was  held  that  a 

Motion  or  Demurrer  Alternative  Borne-  special  plea  containing  no  other  mat- 
diet. —  In  Howell  v.  Stewart, *54  Mo.  ters  of  defense  than  those  of  which  no- 
400,  it  was  held  that  where  an  answer  tice  has  been  given  under  the  plea  of 
does  not  state  facts  sufficient  to  consti-  payment  with  leave,  etc.,  previously 
tute  a  defense  to  the  cause  of  action  the  filed,  will  be  stricken  off  on  motion, 
defect  may  be  reached  either  by  de-  8pecial  Plea  Amounting  to  the  General 
murrer  or  by  motion  to  strike  out.  Issue.  —  In  Gardners.  Webber,  17  Pick. 
This  holding,  however,  is  contrary  to  (Mass.)  407,  it  was  held  that  a  special 
the  usual  rule  that  objection  for  want  plea  amounting  to  the  general  issue 
of  sufficient  facts  can  betaken  only  by  may  be  struck  out  on  motion  under  the 
demurrer  or  on  the  trial,  and  cannot  rule  of  court  providing  that  any  plea 
be  taken  by  motion.  See  article  De-  which  shall  appear  to  the  court  un- 
murrers  at  Common  Law  and  under  necessary  or  improper  will  be  struck 
the  Codes,  vol.  6,  p.  346.  out  on  the  motion  of  the  plaintiff. 

Defects  Hot  Beached  by  Demurrer. —  3.  See  article  Answers  in  Equity 

For  an  enumeration  of  defects  which  Pleading,  vol.  1,  p.  892. 

may  not  be  reached  by  demurrers  at  4.  See  article  Motions,  vol.  14,  p.  90, 

common  law  and  under  the  code,  see  6.  See  article  Sham  and  Frivolous 

article  Demurrers  at  Common  Law  Pleadings,  anu%  p.  1. 

and  under  the  Codes,  vol.  6,  p.  369.  6.  See  article  Duplicity,  vol.  7,  p. 

1,  See  article  Sham  and  Frivolous  244, 

Pleadings,  ante%  p.  1,    See  also  article  7.  Departures.—  In  some  states  it  has 

Pleas  at  Law,  vol.  16,  p.  582.  been  held  that  advantage  may  be  taken 

3,  See  article  Pleas  at  Law,  vol.  16,  of  a  departure  of  opponent's  pleading 

p.   582,  where  the  propriety  of  motion  by  a  motion  to  strike  out.     See  article 

or  demurrer  is  treated  generally.    As  Departure,  vol.  6,  p.  469. 

to  striking  out  pleas  filed  out  of  time,  8.  See  article  Surplusage. 

see  the  article  Time  to  Plead.  Motion  to  Strike  Out  Irrelevant  Matter. 

Spoolal  Flea  Denying  Matter  of  Induce-  —  In  State  v.  Harper,  6  Ohio  Si.  607,  it 

mtnt.  —  In  an  action  of  deceit  a  special  was  held   that  a  statute  authorizing 

plea  denying  the  fact  stated  as  matter  irrelevant  matter  inserted  in  any  plead- 
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Effect  of  Motion.                    STRIKING  OUT.  Effect  of  Motion. 

or  of  parties,1  and  in  other  instances  stated  in  the  notes.8 

IL  EFFECT  OF  MOTION  —  Motion  in  Effect  a  Demurrer.  —  Motions 
to  strike  out  have  in  some  cases  been  regarded  as  in  effect 
demurrers.8 

ing  to  be  stricken  out  on  motion  of  the  An  Answer  Denying  a  Conclusion  of  Law 

party  prejudiced  thereby,  made  it  com*  should  be  stricken  out  on  motion  as 

petent  for  the  plaintiff  to  move  the  court  irrelevant,  and  the  plaintiff  is  entitled 

to  strike  out  the  defendant's  answer,  if  to  judgment  on  the  pleadings,  even  if 

ihc  matters  which  it  contained  were  there  is  an  averment  in  it  that  the  action 

irrelevant  and  formed   no  ground  of  is  not  prosecuted  in  the  name  of  the 

defense  to  the  action.     The  motion  in  real  party  in  interest,  and  that  another 

such  case  took  the  place  and  served  person  owns  the  not ;.     Wedderspoon 

the  office  of  a  demurrer.     But  it  was  v.  Rogers,  32  Cal.  569.     And  see  article 

further  held  that  a  later  statute,  author-  Answers  in  Code  Pleading,  vol.  1,  p. 

izing   the    plain  tin*    to    demur  to  the  777. 

answer  for    insufficiency,   necessarily  Matter  Hot  Eesponiive  to  Petition. — 

supersedes  the  practice  of  moving  to  Matter  in  the  answer  which  is  not  rt- 

strike  the  answer  from  the  files.  sponsiveto  the  petition  will  be  stricken 

In  Kansas  a   motion   to  strike  out  out  on  motion.     Singleton  v.  Pacific  R. 

should  be  granted  in  the  case  of  a  peti-  Co.,  41  Mo.  465.     And  see  article  An- 

tion  which  contains  redundant,  irrele-  swers  in  Code  Pleading,  vol.  1,  p.  777. 

vant,  or  immaterial  allegations,  such  Amended  Answer  in  Effect  the  Same  as 

as  may  prejudice  the  defendant  on  his  Original.  —  An  amended  answer  which, 

trial.     Roe  9.  Elk  County.  1  Kan.  App.  though  differing  in  form  and  phraseol- 

219.  ogy,  is  in  legal  effect  the  same  as  the 

1.  See  article  Multifariousness  and  original,  will  be  stricken  out  on  mo- 
Misjoinder  (in  Equity),  vol.  14,  p.  211.  tion.    Snyder  v.    White,   (Supm.    Ct. 

Misjoinder  in  One  Count.  —  Improper  Spec.  T.)  6  How.  Pr.  (N.  Y.)  321.     And 

joinder  of  causes  of  action  in  the  same  see  article  Amendments,  vol   1,  p.  458. 

count  must  be  reached  by  a  motion  to  Amended  Answer  8erved  for  Delay  Only . 

strike  out.     Farmers'  Bank  v,  Bayltss,  —  In  Yates  v.   McAdam,  (Supm.   Ct. 

41  Mo.  274.  Tr.  T.)  18  Misc.  (N.  Y.)  295,  it  was  held 

2.  Defects  in  the  Verification  may  be  that  a  motion  to  strike  out  was  proper 
taken  advantage  of  by  a  motion  to  where  an  amended  answer  had  been 
strike  out.  Collier  v.  Ervin,  3  Mont,  served  merely  for  the  purpose  of  delay. 
142;  Owen  v.  McCormick,  5  Mont.  255.  And  see  article  Amendments,  vol.  1,  p. 
See  article  Verification.  458. 

Scandal.  —  In   Wuensch  v.  Morning  Argumentativeness  is  not  a  ground  for 

Journal  Assoc,  4  N.  Y.  App.  Div.  no,  demurrer,  but  a  motion  to  strike  out 

it  was  held  that  a  motion  to  strike  out  a  paragraph  of  an  answer  containing 

was  the  proper  remedy  where  a  plea  an  argumentative  denial  may  be  sus- 

was  demurrable  and  was  also  scandal-  tained.     Williams  v.  Port,  14  Ind.  569. 

ous.    See  also  as  to  the  right  of  the  And  see  article  Demurrers  at  Common 

court  to  strike  out  a  portion  of  the  an-  Law  and  under  the  Codes,  vol.  6, 

swer  as  scandalous,  Wehle  v.  Loewy,  p.  292. 

(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  345.  S.  Austin  v.  Loring,  63  Mo.  19,  where- 

And  see  article  Scandal  and  Imperti-  in  it  was  held  that  a  motion  to  strike 

nence,  vol.  19,  p.  181.  out  all   the  substantial  and  material 

Petition  Containing  Inconsistent  Counts,  parts  of  a  petition  is  in  effect  a  demur- 

—  Where    two    or    more  inconsistent  rer,  and  the  action  of  the  court  in  sus- 

counts  are  embraced  in  the  petition,  it  taining  such  a  motion  is  equivalent  to 

is  proper  to  move  to  strike  out  all  of  a  judgment  on  the  demurrer, 

such  counts  but  one,  or  to  compel  the  Motion  to  Strike  Out  Counterclaim. — 

plaintiff  to  elect.     Fox  v.  Graves,  46  In  Dodson  v.  Nevitt,  5   Mont.  518,  it 

Neb.  812.  was  held  that  a  motion  to  strike  out 

Answer  Hot  Presenting  Issuable  Facts,  new  matter  alleged  by  way  of  counter- 

— Averments  in  an  answer  not  present-  claim  "  was  in  effect  a  demurrer  to  the 

ing  issuable  facts  will  be  struck  out  on  counterclaim,  for  the  reason  that  the 

motion.     Holbrook  v.  Page,  3  Oregon  same  did  not  state  facts  sufficient  to 

374.  constitute  a  cause  of  action  against  the 
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Time  of  Moving.  STRIKING  OUT      Waiver  by  Pleading  Over. 

Motion  aa  Admission.  —  A  motion  to  strike  out  portions  of  the 
pleading  admits  only  those  averments  contained  in  such  portions 
which  are  well  pleaded.1 

m.  Tike  of  Movivg  —  1.  Time  Limited  by  Statute.  —  The  time 
for  moving  to  strike  out  pleadings  is  largely  regulated  by  stat- 
utes and  rules  of  court  in  the  various  states.* 

2.  Waiver  by  Pleading  Over.  —  If  a  party,  instead  of  making  a 
motion  to  strike  out,  puts  in  a  pleading  subsequent  to  the  objec- 
tionable pleading  (e.  g.,  interposes  an  answer  to  a  complaint,  or 
a  reply  to  an  answer)  he  thereby  waives  the  right  to  make  a 
motion  to  strike  out.3 

respondent,  and,  like  a  demurrer,  when  Spec.  T.)  12  Misc.  (N.  Y.)  213;  Barber  v. 

overruled  or  sustained,  will  be  deemed  Bennitt,  4  Sandf.  (N.  Y.)  705. 

excepted  to  without  a  formal  bill  of  ex-  Motion  One  Bay  Before  Hearing.  —  In 

ceptions,  and  the  questions  presented  Paddock   v.   Somes,    102    Mo.    226,  it 

come  properly  before  the  court  on  ap-  was  held  that  under  the  statute  motions 

peal  from  the  judgment."     See   also,  to  strike  out  pleadings  must  be  filed 

to  the  same  effect,  Mumford  v.  Keet,  one  day  before  they  are  heard. 

71  Mo.  App.  535;  Lee  Bank  v.  Kitching,  Motion  at  Trial.  —  In  Bank  of  Charles- 

7  Bosw.  (N.  Y.)  664.  ton  Nat.  Banking  Assoc,  v.  Zorn,  14  S. 

Motion  to  Strike  Oat  Irrelevant  Matter.  Car.  444,   it  was  held  that  a  motion 

—  In   Rensselaer   Plank  Road  Co.   v.  made  at  the  trial  to  strike  out  part  of 

Wetzel,  Code  Rep.  N.  S.  (N.  Y.)  404,  an  answer  might  be  entertained  if  the 

Justice  Harris  said:   "The  motion  to  plaintiff  did  not  object, 

strike  out  irrelevant  or  redundant  mat-  In    Sheehan,  etc.,   Transp.    Co.   v. 

ter  is  analogous   to  a  demurrer,  and  Sims,   36   Mo.   App.  224,  it  was  held 

should  be  decided  upon  the  same  prin-  that  a  motion  to  strike  out  a  part  of  a 

ciples.     If  matter  cannot  be  made  the  petition  comes  too  late  after  the  cause 

subject  of  a  material  issue,  it  should  is  called  for  trial, 

be  struck  out."     Quoted  in  Lee  Bank  Motion  Before  Jury  Sworn.  —  In  State 

v.  Kitching,  7  Bosw.  (N.  Y.)  664.  v.  Price,  15  Mo.  375,  it  was  held  that  a 

Motion  Searches  the  Beoord.  —  In  Pax-  motion  to  strike  out  imperfect  counts 

on  v.  Talmage,  87  Mo.  13,  a  motion  to  from  a  declaration  must  be  made  be- 

strike  out   parts  of   the    answer  was  fore   the  jury  is    sworn  or  the   trial 

treated  as  a  demurrer,   and   as  such  submitted    to    the    court,    and    upon 

was  allowed  to  run  through  the  record  reasonable  notice  to  the  adverse  party, 

and    question    the  sufficiency  of  the  Motion  at  Chambers.  —  In  accordance 

petition.  with  the  general  rule  that  all  judicial 

But  in  Youngs  v.  Seely,  (Supm.  Ct.  business  must  be  transacted  in  court, 

Gen.  T.)  12  How.   Pr.  (N.   Y.)  395,  in  and  that  there  must  be  some  express 

which  case  the  plaintiff  made  a  motion  warrant  of  the  statute  to  authorize  any 

to  strike  the  answer,  the  court  refused  of  it  to  be  transacted  at  chambers,  it 

to   consider    whether    the    complaint  was  held  in  Larco  v.  Casaneuava,  30 

was  multifarious.  Cal.  561,  that  district  judges  have  no 

1.  Oroirille,  etc.,  R.  Co.  v.  Plumas  jurisdiction  at  chambers  to  entertain 
County,  37  Cal.  354.  motions  to  strike  out  pleadings  or  parts 

2.  See  article  Motions,  vol.  14,  p.  of  pleadings.      See  generally  article 
103.  Chambers  and  Vacation,  vol.  4,   p. 

In  New  York,  by  rule  of  court,  notice  336. 

of  a  motion  to  strike  out  matter  from  8.  Waiver  by  Answer.  —  In  Collier  v. 

a    pleading    must    be    served    within  Ervin,  3  Mont.  142,  it  was  held  that  an 

twenty  days  after  the  service  of  the  answer  is  a  waiver  of  a  motion  to  strike 

pleading.       Bowman     v.     Sheldon,   5  out  a  complaint  or  amendment  thereto 

Sandf.  (N.  Y.)657;  Gibson  v.  Gibson,  for  want  of   proper   verification,   and 

68  Hun  (N.  Y.)  381;  New  York  Ice  Co:  also  of  any  advantage  that  might  have 

v.  Northwestern  Ins.  Co.,  (Supm.  Ct.  been   taken   by    demurrer.     And    see 

Spec.  T.)  21    How.    Pr.  (N.   Y.)  234;  generally  article  Motions,  vol.  14,  p 

Siriani  v.  Deutsch,  (N.   Y.  Super.  Ct.  103. 
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Notice  of  Motion.  STRIKING  OUT.  Noti*  of  Votiw, 

IV.  Pasties  to  Motion.  —  As  to  who  are  proper  parties  in 
motions  to  strike  out,  the  same  rules  would  seem  to  apply  as  in 
the  case  of  other  motions.1 

Y.  Requisites  of  Motion  —  1.  Specification  of  Ground*.  —  A 
party  who  makes  a  motion  to  strike  out  must  state  the  grounds 
or  reasons  on  which  it  is  based,  and  must  specifically  point  out 
the  objectionable  matter.* 

2.  Motion  in  Writing.  —  According  to  some  decisions,  a  motion 
to  strike  out  a  pleading  or  a  portion  thereof  is  governed  by  the 
rules  governing  demurrers,  and  should  be  in  writing.5 

VI.  Notice  of  Motion  —  night  to  Notice.  —  A  party  is  entitled  to 
notice,  and  has  a  right  to  be  heard,  before  the  granting  of  an 
order  striking  out  his  pleading  and  precluding  him  from  prose- 
cuting or  defending  the  action.4 

Waiver    by   Beply, —  In    Savage    v.  line    and    page   does   not   sufficiently 

Challiss,  4  Kan.  319,  it  was  held  that  specify   the   part  referred  to,  and  the 

it  is  loo  late  after  reply  filed  to  move  to  Supreme   Court    will    not   review   the 

strike  from  the  answer.  action  of  the  inferior  court  upon  such 

Pleading  Oyer  under  Protest.  —  In  State  motion.       Patterson    v.    Hollister,   32 

v.  Roper,  46  Neb.  730,  it  was  held  that  Mo.  478.     See  also  Pearcei/.  Mclntyre, 

while  ordinarily  filing  an  answer  to  a  29  Mo.  423. 

petition  waives  any  defect  which  can  Insufficient  Motion  on  Ground  of  Depart- 

be  raised  only  by  motion,  yet  filing  an  ore.  —  In  Maddox  v.  Teague,  18  Mont, 

answer   under   protest   in   compliance  512,    the   court  held  that  a  motion  to 

with  an  order  of  court  is  not  a  waiver,  strike  out  on  the  ground  of  departure 

Effeot  of  Demurrer  After  Motion.  —  In  was  properly  overruled,  because  it  was 
Alexander  v.  Foster,  16  Ark,  660,  the  not  stated  in  what  the  departure  con- 
plaintiff  filed  a  motion  to  strike  out  the  sisted. 

plea  of  the  defendant,  and  then  filed  a  Motion  to  Strike  Out  Paragraphs  m  In- 

demurrer  to   the   same  plea.     It  was  competent,  Irrelevant,  etc. —  In  Reed  v. 

held  that   such   demurier   was   not  a  Lane,  96  Iowa  454,  the  plaintiff  moved 

waiver  of  the  motion  to  strike  the  plea  to  strike  out  paragraphs  of  an  answer, 

from  the  files.  alleging   that   such    paragraphs   were 

1.  See    generally    article    Motions,  "  incompetent,  irrelevant,  immaterial, 

vol.  14,  p.  96.  and  no  defense."     It  was  held  that  the 

Party  Prejudiced.  —  In    order  that  a  grounds  of  the  motion  were  sufficiently 

court  may  strike  out  of  the  pleading  specified.    See  also  article  Surplusage. 

redundant  and  irrelevant   matters,   it  S.  Paddock  v.   Somes,   102  Mo.  326. 

would  seem  that  it  must  be  at  the  in-  And  see  generally  article  Motions,  vol. 

stance  of  the  party  who  might  be  preju-  14,  p.  70. 

diced  thereby.     Savage  v.  Challiss,  4  4.  Rice  v.   Ehele,   55   N.  Y.   518,  in 

Kan.  319.     See  generally  article  Sur-  which  case  It  was   held  that  a  party 

pmjsage.  cannot  be  deprived  of  this  right  by  an 

8,  People  v.  Empire  Gold,  etc.,  Min.  order  affixing  as  a  penalty  for  the  vio- 

Co.,  33  Cal.  171;  State  v.  Fleming,  147  lation  of  its  mandate  the  striking  out 

Mo.  x;  Pearcez/.  Mclntyre,  29  Mo.  423;  of  his  pleading.     Before  the  order  can 

Osseforth  v.  Schroder,  6  Ohio  Dec.  447;  be  made  absolute  or  an  absolute  order 

Chicago,  etc.,  R.  Co.  v.  Spirk,  51  Neb.  based  thereon,  it  must  be  made  to  ap- 

167;    Robinson  v.    Rice,    20   Mo.  229;  pear  to  the  court,  upon  notice  to  the 

Patterson    v%    Hollister,   32   Mo.    478;  party,  that  he  has  failed  to  comply. 

Maddox   v.   Teague,    18    Mont.    512;  Party   in    Contempt.  —  In   Hovey   ». 

Stubt  v.  Sweesy,  48  Neb.  767;  Reed  v.  Elliott,  167  U.  S.  409,  the  court  said 

Lane,  96  Iowa  454.     And  see  generally  that  it  is  not  within  the  power  of  the 

article  Motions,  vol.  14,  p.  117.  Supreme  Court-of  the  District  of  Col ura- 

Kelerence  to  Line  and  Page  of  Pleading,  bia  to  order  the  answer  of  the  defend- 

—  A  motion  made  to  strike  out  part  of  ant  in  a  chancery  suit  pending  in  that 

a  pleading  described  by  reference  to  court  to  be  stricken  from  the  files,  and 
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The  Order.  STRIKING  OUT.  The  Order . 

TU  HEABIVG  AM  DETERMINATION  —  Application  of  Ordinary  Bales. 

—  The  hearing  and  determination  of  motions  to  strike  out  plead- 
ings or  parts  thereof  are  in  a  large  measure  governed  by  the 
rules  which  apply  to  the  hearing  and  determination  of  motions 
generally.1 

VIH   THE   OBBEB  —  Conformity  to   Prayer  for  Belief.  —  As  a  general 

rule  it  would  seem  that  the  court  cannot  enlarge  the  scope  of  the 
motion  or  change  its  character.  Thus  where  a  plaintiff  moves 
to  strike  out  a  specified  portion  of  an  answer,  "  and  that  the 
plaintiff  have  such  other  or  further  relief  as  to  the  court  shall 
seem  meet/9  he  is  not  entitled  to  an  order  striking  out  the  entire 
answer.* 

a  decree  to  be  entered  that  the  bill  be  ments  or  matter  in  a  pleading  are  in 
taken  pro  confesso  against  him,  simply  any  way  material  they  ought  not  to  be 
because  he  was  held  to  be  guilty  of  struck  out  on  motion,  and  the  recog- 
contempt  in  neglecting  to  pay  into  nized  test  of  their  materiality  is  to  in- 
court  money  held  by  him  which  was  quire  whether  they  tend  to  constitute  a 
the  subject  of  controversy  in  the  suit,  cause  of  action  or  defense.  If  they  do, 
and  declined  to  appear  when  sum-  they  are  not  irrelevant  and  ought  not 
moned  to  do  so;  and  that  a  court  pos-  to  be  suppressed.  Pittsburgh,  etc.,  R. 
sessing  plenary  power  to  punish  for  Co.  v.  Mahoney,  148  Ind.  196. 
contempt,  unlimited  by  statute,  has  2.  Mott  v.  Burnett,  2  E.  D.  Smith 
not  the  right  to  summon  a  defendant  (N.  Y.)  50.  As  to  orders  upon  motions 
to  answer,  and  then,  after  obtaining  generally,  their  form,  requisites,  etc., 
jurisdiction  by  the  summons,  refuse  to  see  the  article  Orders,  vol.  15,  p.  375. 
allow  the  party  summoned  to  answer,  Where  Motion  Cannot  Be  Sustained  as 
or  strike  his  answer  from  the  files,  sup-  Made.  —  When  a  motion  to  strike  mat- 
press  the  testimony  in  his  favor,  and  ter  from  a  pleading  cannot  properly  be 
condemn  him  without  consideration  sustained  as  made,  it  is  not  error  to 
thereof  and  without  a  hearing,  on  the  overrule  il  altogether,  although  a  nar- 
theory  that  he  has  been  guilty  of  a  rower  motion  might  have  been  well 
contempt  of  court.  taken.     Smith  v.  Meyers,  54  Neb.  1. 

Failure  to  Serve  Notice  in  Time.  —  It  Judgment  on  Merits  on  Motion  to  Strike 

has  been  held  to  be  no  objection  to  a  Out  Answer.  —  On  a  motion  to  strike 

motion  to  strike  matter  out  of  a  plead-  out  an  answer  as  frivolous,  and  for 

ing,  that  the  moving  party  does   not  further  relief,  the  plaintiff  cannot  have 

show  affirmatively  that  he  noticed  his  an   order  for  judgment.     Darrow   v. 

motion  within  the  prescribed  time  from  Miller,  (Supm.  Ct.)  5  How.  Pr.  (N.  Y.) 

the  service  of  the  pleading.     Barber  v.  247. 

Bennett,  4  Sandf.  (N.  Y.)  705.  See  also  Davis  v.  Ford,    15   Wash. 

1.  See  article  Motions,  vol.  14,   p.  107,   in   which  case    the    court    said: 

163.  "  The    motion   for  judgment  on   the 

Hearing  at  Chambers. —  In  Calif omia%  pleadings  was,  we  think,  properly  de- 
district  judges  have  no  jurisdiction  at  nied.  If  the  motion  to  strike  out  the 
chambers  to  entertain  motions  to  strike  reply  h*d  prevailed,  the  plaintiff  would 
out  pleadings  or  parts  of  pleadings,  have  been  entitled,  in  the  discretion  of 
Larco  v.  Casaneuava,  3oCal.  561.  See  the  court,  and  upon  jnst  terms,  to  file 
generally  article  Chambers  and  Vaca-  a  new  pleading.  It  is  only  in  cases 
tion,  vol.  4,  p.  336.  where  no  reply  whatever  has  been  filed 

Discretion  of    Court.  —  In    Essex    v,  to  the  affirmative  matter  in  the  answer, 

New  York,  etc.,  R.  Co.,  8  Hun  (N.  Y.)  that    judgment  on   the    pleadings    is 

361,  it  was  held  that  the  striking  out  of  authorized  by  the  Code,  and  not  where 

irrelevant  and  redundant  allegations  in  a   reply   has  actually   been   filed  and 

a  complaint  is  not  of  right,  but  is  in  found  to  be  insufficient  >n  law." 

the  discretion  of  the  court,  which  dis-  Bemoval  or  Erasure  of  Pleading.  —  In 

ere  tion  should  be  exercised  with  cau-  Sinsheimer  v.  Skinner  Mfg.  Co.,  54  111. 

tion,  especially  in  an  equitable  action.  App.  151,  it  was  held  lhat  pleas  stricken 

Test  of  Materiality.  —  Where    aver-  out  are  not  actually  removed  from  the 

20  Encyc.  PI.  &  Pr.  —63  993  Volume  XX. 


Appeals.  STRIKING  OUT       Order  Overruling  Motion. 

IX.  PUBADIKG0    SUBilQIHSNT     TO  OlDEB  STBIXIJTO  OUT  —  Motion 

Bogarded  m  Demurrer.  —  In  those  jurisdictions  where  a  motion  to 
strike  out  a  pleading  is  regarded  as  in  legal  effect  a  demurrer,  if 
such  a  motion  is  sustained  the  party  whose  pleading  has  been 
struck  out  may  either  stand  on  such  pleading  or  file  a  new 
pleading.1 

lifeet  of  Striking  Amended  Answer  from  Filot.  —  Where  an  amended 
answer  has  been  stricken  from  the  files  on  motion  the  original 
answer  stands  as  though  the  amended  answer  had  b?en  filed.9 

X.  Appeals  —  1.  From  Order  Overruling  Motion.  —  Upon  the 
theory  that  a  motion  to  strike  out  does  not  involve  an  inquiry 
into  the  sufficiency  of  the  pleading,  as  where  irrelevant  or  redun- 
dant matter  is  objected  to,  the  overruling  of  such  motion  is  harm- 
less, as  it  is  not  an  error  that  is  available  on  appeal.8 

files  or  erased;  the  leave  Itself  makes  Sprague  v.  Pritchard,  108  Ind.  401; 
them  fio  longer  a  part  of  the  pleadings  Garn  v.  Working,  5  Ind.  App.  14;  Pet- 
in  the  case.  ree  c.  Brotheiton,  133  Ind,  692;  Koeb- 
Fallure  Formally  to  Dispose  of  Motion,  ring  v.  Aaltman,  7  Ind.  App.  475.  See 
—  In  Webb  •>.  Stevens,  14  Mo.  480,  It  also  Franke  v.  Nunnenmacher,  33 
was  held  that  where  a  motion  is  made  Wis.  207. 

to  strike  out  a  defendant's  answer,  and  Serosal  el  Govt  to  Allow  JTot  Beview- 

the  defendant  does  not  appear  on  the  able.  —  "  When  a  plea  is  frivolous  or 

calling  of  the  case,  and  judgment  is  unduly  prolix,  it  may,  on  motion  stat- 

givenforlhe  plaintiff  without  formally  ing  the  ground,  be  stricken  from  the 

disposing  of  the  motion,  the  defendant  file.     Lindsay  v.  Morris,  100  Ala.  546; 

cannot  complain  of  this  disposition  of  Code,  §  2665.    And  when  a  plea  con- 

the  case.      See  generally  article  Mo-  tains  redundant,  surplus,  scandalous, 

tions,  vol.  14,  p.  171.  or  other  improper  matter,  the  ellmlna. 

1.  Mumford  v.  Keet,  71  Mo.  App.  tlon  of  which  not  changing  the  iegal 
535;  Paddock  v.  Somes,  102  Mo.  237;  effect  of  the  plea,  such  objectionable 
Paxon  v.  Talmage,  87  Mo.  13.  parts  may  be  stricken  out,  on  like  mo- 

Kfleot  of  Order  Striking  Oat  Fart  of  An-  tion.    But  these  motions  are  addressed 

ewer. — Where  a  part  of  the  defendant's  to  the  discretion  of  the  trial  court,  and 

answer  was  stricken  out  on  motion,  when  causes  for  their  allowance  exist 

and  he  refused  to  stand  on  his  answer,  the  refusal  of  the  court  to  allow  them 

he  had  no  right,  without  filing  another  is  not  reusable  here.    As  the  party 

answer,  to  proceed  10  trial  on  the  part  pleading  can  take  nothing  on  the  trial 

of  the  answer  not  stricken  out.     Mum-  by  reason  of  the  Improper  matter,  no 

ford  v.  Keet,  71  Mo.  App.  535,  in  which  legal  injury  can  result  to  (he  adverse 

case  the  court  said:    "  The  motion  to  party  from  the  refusal  to  strike  it  out." 

strike  out  was  in  legal  effect  a  demur-  Davis  v.  Louisville,  etc.,  R.  Co.,  108 

rer.     When  it  was  sustained,  one  of  Ala.  660  [citif$?  Goldsmith  v.  Picard,  27 

two   courses    was  left  to  defendant,  Ala.   142;    Perry  p.    Marsh,   25    Ala, 

either  to  stand  on  his  exception  to  the  659.] 

ruling,  in  which  case  it  would  have       Afcuat of  DisoretionAlleeting Substantial 

been  reviewable  on  appeal,  or  to  file  a  Bights.  —  A  motion  to  correct  a  plead* 

new  answer,  in  which  event  he  would  ing  by  striking  out  irrelevant  matter 

have  waived  any  exception  to  the  rul-  will  be  reviewed  only  on  appeal  from 

ing  striking  out  the  former.    These  the  judgment,  so  far  as  to  determine 

rules  result  from  the  welKsettled  law  whether  there  was  any  abuse  of  discre* 

that  motions  to  strike  out  are  governed  tion  by  the  trial  court  affecting  sub* 

bv  1  he  law  applicable  to  demurrers."  stantial  rights  of  the  moving  party. 

2.  Hill  v.lamieson,  16  Ind.  125.  Haug  r.  Haugan,  51  Minn.  556. 

8.  Lake  Erie,  etc.,  R.  Co.  v.  Juday,  Irror  Cured  by  Disregarding  Objection- 

10  Ind.  App.  436;  Dill  v.  O'Ferrell,  45  able  Allegations.  —  In  Davis  v.  Ford,  15 

Ind.  268;  Walker  v.  Larkin,  127  Ind.  Wash.  107,  the  court  refused  to  strike 

loo;  Brickley  v.  Edwards,  131  Ind.  3;  out  a  portion  of  a  reply  inconsistent 
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2.  From  Order  Granting  Motion.  —  Error  of  the  court  in  striking 
out  material  matter  from  a  pleading  is  prejudicial,  and  on  appeal 
may  be  relied  on  as  a  ground  for  reversal.1 

3.  Record  on  Appeal  —  Pleadings  strioken  Oat.  —  It  has  been  held 
that  though  a  pleading  be  stricken  from  the  files  it  is  still  a  part 
of  the  judgment  roll,  and  error  in  striking  it  out  may  be  reviewed 
on  appeal  from  the  judgment  alone.9 

An   Order   Striking    Oat  Portion!  of  a  Pleading  is,  it   has   been  held,  no 

part  of  the  judgment  roll,  and  cannot  be  reviewed  on  appeal  from 
the  judgment  unless  it  be  supported  by  a  statement  on  appeal.3 

with  the   remainder  thereof,  but  dis-  Answer  Part  of  Judgment  Roll. — "The 

regarded  such  part  on  trial,  and  the  answer,     notwithstanding     the    order 

case  was  tried  on  the  theory  that  the  striking  it  out,  is  entitled  to  its  position 

portion  objected  to  was  irrelevant.     It  in    the    judgment    roll.     The    phrase 

was  held  that  by  so  doing  the  errone-  '  struck  out '  as  applied  to  a  pleading 

ous  refusal  to  strike  was  cured.  is  figurative  only.     An  order  sustain- 

Objeotions  Waived.—  In  Franke  v.  ing  a  demurrer  to  a  pleading  defeats 
Nunnenmacher,  23  Wis.  297,  it  was  or  suspends  for  the  time  being  its  legal 
held  that  even  though  an  order  refus-  effect  in  the  action,  and  a  successful 
ing  to  strike  out  objectionable  matter  motion  to  strike  out  an  answer  does  no 
in  a  pleading  is  appealable  and  the  re-  more.  In  either  event,  the  pleading, 
fusal  erroneous,  the  tiling  of  an  answer  as  a  document,  remains  in  official  cus- 
to  such  pleading  is  a  waiver  of  the  tody,  and,  among  others,  for  the  pur- 
error,  pose  of    ulterior    proceedings    in    the 

Pleadings  of  Both  Parties  Objectionable,  court  that  made  the  order  or  for  the 

—  A  defendant  who  pleads  irrelevant  purpose  of  handy  review  in  the  court 

matter  in  his  answer  cannot  complain  of  errors.     Further,  the  Practice  Act 

of  ihe  refusal  of  the  court  to  strike  out  requires  peremptorily   that   whenever 

like   matter  from    the   reply.      Puget  an  answer  has   been   put  in,  it  shall 

Sound    Iron    Co.    v.    Worthington,    2  constitute  a  part  of  the  judgment  roll. 

Wash.  Ter.  472.  no  matter  how  the  court  may  deal  with 

1.  Dill  v.  O'Ferrell,  45  Ind.  268.  it  on  demurrer  or  on  motion  to  strike 
Objections  Waived.  —  The  filing  of  an  out,  or  find,  on  trial,  as  to  the  truth 

amended  answer  has  been  held  to  be  a  of  its  averments."     Abbott  v.   Doug- 
waiver  by  a  defendant  of  any  objection  lass,  28  Cal.  296. 

to  the  ruling  of  the  court  sustaining  a  8.  Nevada  County,  etc.,  Canal  Co. 

motion  to  strike  out  the  original  an-  v.  Kidd,  43  Cal.  180.     See  also  Feely  v, 

swer.     Hexter  v.  Schneider,  14  Oregon  Shirley,  43  Cal.  369,  in  which  case  the 

184.  court  held  that  "  the  ruling  of  the  court 

Harmless  Error.  —  It  has  been  held  in  striking  out  a  portion  of  the  answer 

that  an  error  in  striking  out  a  good  cannot  be  reviewed  upon  this  appeal, 

plea  will  be  cured  if  the  defendant  is  since  it  forms  no  part  of  the  judgment 

afterwards   allowed   to  avail   himself  roll;  "  citing   Dimick  v.  Campbell,  31 

fully  of  all  the  matters  of  defense  on  Cal.    238,    and  More  v.   Del  Valle,  28 

which  he  saw  fit  to  rely.     Sanders  v.  Cal.  174. 

Young,  1  Head  (Tenn.)  219     See  also  When  Motion  Constitute*  Part  of  Jndg- 

Fant  v.  Miller,  17  Gratt.  (Va.)  47.  ment  Roll.  —  A   motion   to  strike  out 

2.  Gregg  v,  Groesbeck,  11  Utah  310.  parts  of  pleadings  constitutes  a  part 
But  see  contra^  Hill  v.  Jamieson,  16  of  the  judgment  roll  when  referred  to 
Ind.  125.  holding  that  a  bill  of  excep-  in  the  bill  of  exceptions.  Packard  v. 
tions  is  necessary  to  bring  up  the  plead-  Bird,  40  Cal.  378;  Douglas  v.  Dakin, 
ing  stricken  out  46  Cal.  50. 
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STRUCK  JURY. 

See  article  SPECIAL  AND  STRUCK  JURIES,  ante,  p.  278. 


SUBMISSION  OF  CONTROVERSY. 

See  article  AGREED  CASE,  vol.  1,  p.  384. 


SUBORNATION  OF  PERJURY. 

See  article  PERJURY,  vol.  16,  p.  314. 


SUBPOENA. 

See  article  WITNESSES. 


SUBROGATION. 

I   MAHNEB  OF  ElTFOBCEMENT,  996. 

n.  Parties,  997. 
m  Bill  ob  Complaint,  998. 

1 .  General  Requisites,  998. 

2.  Averment  vf  Fraud  and  Collusion,  998. 

*     3.  Allegations  and  Proof — Variance,  999. 

IV.  ANSWEB,  999. 

V.  Affidavit  of  Subety,  999. 

CROSS-REFERENCES. 

As  to  Application  of  the  Doctrine  of  Subrogation  to  Sureties  on  Appeal 
Bonds,  see  article  APPEAL  BONDS,  vol.  1,  p.  1020. 
The  Right  of  Subrogated  Creditors  to  Institute  a  Creditors*  Suit, 
see  article  CREDITORS'  BILLS  AND  ERA  UDULENT 
CONVEYANCES,  vol.  5,  p.  467. 
Matters  of  Substantive  Law  and  Evidence,  see  Am.  and  Eng. 
Encyc.  of  Law,  title  SUBROGATION. 

I  MAVNEB  OF  EnFOBCEMEJTT —  Prooeedingi  in  Equity.  —  Subroga- 
tion is  a  doctrine  of  equity  jurisprudence,   and  is  not   usually 
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applied  in  courts  of  common  law  except  in  those  states  in  which 
equitable  remedies  are  administered  through  the  forms  of  law.1 

II.  PABTIES  —  In  General.  —  As  a  general  rule  a  court  of  equity 
will  not  make  an  order  of  subrogation  without  having  before  it 
all  the  parties  whose  rights  may  be  affected  by  the  operation  of 
such  order,*  since  it  would  be  inequitable  and  unjust  to  dispose 

1.  Moore  v.  Watson   20  R.  I.  495.  Fritz,  68  Wis.  390,  it  was  held  that  in 

Exclusive  Jurisdiction  of  Equity.  —  The  order  10  secure  the  benefit  of  I  he  lien 

right  can  be  enforced  only  by  a  pro*  of  the  judgment  as  against  a  cosurety 

ceeding  in  equity  in  those  jurisdictions  the   surety   paying    should  ordinarily 

where  a  separate  equitable  procedure  resort  to  an  equitable  proceeding;  but 

is  maintained.     Miller  v.  Wood  ward,  8  when  such  cosurety  has  made  a  motion. 

Mo.  169;  Allen  v.   Wood,  3  Ired.  Eq.  based  on  such  payment,  that  the  judg- 

(N.  Car.)  386;  Meyer  v.  Mintonye,  106  ment  be  canceled  and  declared  satisfied 

111.  414.  as  to  all  the  defendants,  the  court  may 

Motion  to  Transfer  Cause,  —  In  Tal-  order  the  judgment  to  stand  as  against 

bot  v.  Wilkins,  31  Ark.  411,  it  was  held  him  to  the  extent  of  his  liability  to 

that  the  right  of  subrogation  is  founded  contribute,  and  may  award  execution 

in  the  rules  and  practices  of  courts  of  thereon  against  him  for  that  amount, 

equity,  and  a  party  seeking  it  should  Citing  Mc Daniel  v.   Lee,   37  Mo.  206, 

resort  to  such  a  court,  but  if  he  should  and  Springer  v.  Springer,  43   Pa.  St. 

seek  relief  in  a  court  of  law  the  defend-  518. 

ant  cannot  take  advantage  of  the  mis-        In  Action  of  Ejectment.  —  In  Meyer  v. 

take  unless  he  files  a  motion  to  transfer  Mintonye,  106  111.  414,  it  was  held  that 

the  cause  to  the  equity  docket  under  relief  by  way  of  subrogation  could  not 

the  provisions  of  the  code  of  practice.  be  granted  in  an  action  of  ejectment. 

Enforcement  of  Right  of  Surety,  —  In  See  also  Allison  v.  Pattison,  96  Ala.  159, 

Allen  v.   Wood,  3  Ired.  Eq.  (N.  Car.)  in  which  case  it  was  held  that  relief  by 

386,  it  was  held  that  a  surety  must  pro-  way  of  subrogation  cannot  be  granted 

ceed  in  equity  and  not  at  law  to  have  in  an  action  to  try  title, 
the  benefit  of  a  payment  made  by  the        In  Oellrich  v.  Georgia  R.,  etc.,  Co., 

principal  to  a  cosurety  on  account  of  73  Ga.  389,  such  equitable  relief  was 

the  secured  debt.  granted  under  the  code  in  an  action  of 

Civil  Action  under  Code.  —  In  Calvert  ejectment. 
v.  Peebles,  82  N.  Car.  334,  it  was  held        No  Extension  of  Subrogation  to  Form  or 

that  since   the  adoption  of   the  code.  Forum  of  Bemedy.  —  Subrogation   does 

the  right  of  subrogation  must  be  as-  not  extend  to  the  form  or  forum  of  the 

serted  by  a  civil  action  commenced  by  remedy  where  the  extent  of  the  remedy 

the  service  of  the  summons.  is  not  affected  by  the  form  or  forum. 

Proceedings  to  Secure  Benefit  of  Judg-  McDonald  v.  Asay,  37  111.  App.  469, 

ment  Lien  Against  Cosureties.  —  Where  affirmed  139  111.  123. 
one  surety  has  paid  a  judgment  ren-        2.  Evans  v,  Duncan,  4  Watts  ^Pa.) 

dered  against  the  principal  debtor  and  24;  McLean  v.  Tompkins,  (Supm.  Ct. 

all  the  sureties,  he  should  ordinarily  Gen.  A  Spec.  T.)  18  Abb.  Pr.  (N.  Y.) 

resort  to  an  equitable  proceeding   to  24.    And  see  generally  article  Parties 

secure  the  benefit  of  the  lien  of  such  to  Actions,  vol.  15,  p.  584  et  sea. 
judgment  as    against  the  cosureties.        Persons  to  Whose  Bights  Subrogation  Is 

Smith  v.  Rumsey,  33  Mich.  183;  Fur-  Sought.  —  In  Harris  v.  Watson,  56  Ark. 

nold  v.  State  Bank,  44  Mo.  336;  Speigle-  574,  it  was  held  that  as  a  general  rule 

myer  v.  Crawford,  6  Paige  (N.  Y.)  254;  the  persons  to  whose  rights  subroga- 

Cuyler  v.  Ensworth,  6  Paige  (N.    Y.)  lion  is  sought  must  be  made  parlies  to 

32;  Townsend   v.    Whitney,    75  N.  Y.  the   proceeding,   since  it  would  be  a 

425;  Goodyear  v.  Watson,  14  Barb.  (N.  violation  of  natural  justice  to  dispose 

Y.)48i;  Neal  v.  Nash,  23  Ohio  St.  483;  of  their   rights    without  affording  to 

German  American  Sav.  Bank  v.  Fritz,  them  an  opportunity  to  be  heard. 
68   Wis.  390;    Mason    v.    Pierron,   63        Creditors,  —  Creditors  to  whose  rights 

Wis.  244.  a   party  seeks   to   be  subrogated  are 

Enforcement  by  Court  of  Law  After  Ac-  necessary  parties  to  a  proceeding  to 

quiring  Jurisdiction  of  Subject-Matter. —  obtain  such  subrogation.    Aultman  v. 

In   German-American   Sav.    Bank    v.  Bishop,  53  Neb.  545. 
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of  their  rights  without  affording  an  opportunity  for  them  to  be 
heard,1 

DX  Bill  ob  Complaint  —  1.  General  Bequiwtes.  —  A  bill  or 
complaint  to  enforce  a  right  of  subrogation  should  state  the  facts 
which  give  rise  to  the  right  claimed.* 

2.  Averment  of  Fraud  and  Collusion,  —  In  order  to  maintain  a 
bill  for  subrogation  as  against  the  purchasers  of  an  estate,  it  is 
not  necessary  to  charge  fraud  and  collusion,  but  it  is  sufficient 

In  Harris  v.  Watson,  56  Ark.  574,  it  claiming  subrogation  to  the  rights  of  a 

was  held  that  creditors  to  whose  rights  husband  against  the  properly  of  the 

a  purchaser  at  a  void  probate  sale  seeks  wife  must  make  the  husband  a  parly  to 

to  be  subrogated  are  necessary  parties  the  proceedings.     Chappell  v.  Boyd,  61 

to  a  suit  to  obtain  such  subrogation.  Ga.  662. 

In  this  case  the  appellee  failed  to  make  Joinder  of  Debtor  by  Judgment  Creditor, 

the  creditors  to  whose  rights  he  sought  —  If  A  makes  a  verbal  contract  with  B 

to  be  subrogated  parties  to  the  action,  to  sell  to  him  a  tract  of  land,  and  puts 

It  was  held  that  they  were  necessary  him   in   possession,  B  is  a  necessary 

parties,  and  on  account  of  this  defect  party  to  an  action  commenced  by  the 

of  parties  the  judgment  of  the  lower  judgment    creditor    against   A   to  be 

court    was  reversed    and  .the    cause  subrogated  to  B's  rights  in  the  land, 

was  remanded  for  further  proceedings.  I.ogan  v.  Hale,  42  Cal.  645. 

See  also  Bond  v.  Montgomery,  56  Ark.  Joinder  of  Widow  and  Heirs  of  Guardian 

$63;   Kyner  v.   Kyner,  6  watts  (Pa.)  in  Suit  by  Sureties  on  Guardian's  Bond, — 

227.  The  sureties  in  a  deceased  guardian's 

In  Rosenthal  v,  Sutton,  31  Ohio  Si.  bond  who  are  compelled  to  pay  to  the 

406,  it  was  held  that  if  a  surety,  having  ward    his    money   in   the    guardian's 

paid  the  debt  of  the  principal,  brings  hands  at  the  time  of  his  death  may 

an  action  against  his  cosurety  to  obtain  be  subrogated  to  the  ward's  remedies 

the  benefit  of  securities  held  by  him,  it  against  the  heirs  and  representatives 

is  not  necessary  to  make  the  creditor  a  of  the  deceased  guardian,  and  subject, 

parly  to  the  proceeding.  as  he  might  have  done,  the  guardian's 

When  Judgment  Creditor  Hot  Heoessary  homestead  to  the  satisfaction  of  the 

Party.  —  In  Fridenburg  v.  Wilson,  20  demand.     In  a  suit  for  this  purpose  the 

Fla.  359,  it  was  held  that  where  a  plain-  widow  and  heirs  of  the  guardian  are 

tiff  seeks  to  be  subrogated  to  satisfied  necessary  parties.     Gilbert  v,  Neely, 

judgment  liens  on   the    ground  that  35  Ark.  24. 

moneys  loaned  by  him  to  the  defend-  1.  McLean  v.  Tompkins,  fSupm.  Ct. 

ant  in  execution  were  so  loaned  for  the  Gen.  &  Spec.  T.)  18  Abb.  Pr.  (N.  Y.) 

purpose  of  paying  such  judgments,  and  24,  in  which  case  it  was  held  that  a 

were  so  applied,  the  judgment  creditor  party  defendant  who  has  an  interest  in 

is  not  a  necessary  party  if  no  decree  is  the  property  has  a  right,  on  payment 

prayed  against  him.  of  the  claim,  to  be  subrogated  to  the 

Sureties.—  In  Hook  v.  Richeson,  115  rights  of  the  plaintiff  in  a  foreclosure 
111.  431,  it  was  held  that  on  a  bill  by  a  suit,  but  such  subrogation  cannot  be 
surety  to  be  subrogated  to  a  lien  of  the  made  without  notice  to  the  other  de- 
creditor  upon  lands  of  the  principal  as  fendants  who  have  not  appeared, 
against  his  alienees,  the  cosureties  are  2,  Lilly  v.  Dunn,  96  Ind.  220,  wherein 
necessary  parties.  it   was  said:  "  It  does  not  follow  that 

In  San  Francisco Sav.  Union  v.  Long,  every  payment  made  by  a  surety  en- 

(Cal.  1898)  53  Pac.  Rep.  907,  it  was  held  lilies  him  to  subrogation  to  the  rights 

that  where  a  surety  has  not  contributed  of  the  creditor.     It  is  only  under  par- 

to  the  payment  of  the  judgment  debt  ticular  circumstances  that  he  acquires 

of  the  principal,  such  surety  is  not  a  the  right  to  be  thus  subrogated.    As  a 

necessary   party  in   order  to  the  de-  general  rule,  partial  payment  does  not 

termination  of  a  right  of  lien  which  is  entitle  a  surety  to  subrogation.    Con- 

clalraed  by  the  assignee  of  the  cos u re-  sequently,   a  complaint  to  enforce  a 

ties  by  subrogation  to  the  judgment  claim  to  subrogation  ought  to  state  the 

creditor's  rights.  particular  facts  upon  which  the  claim 

Joinder    of    Husband.  —  A    creditor  is  founded." 
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to  allege  merely  that  the  purchaser  had  notice  of  the  complain- 
ant's equity.1 

3.  Allegations  and  Proof — Variance.  —  In  a  suit  to  enforce  a 
right  of  subrogation  the  usual  rule  applies  that  the  pleading  and 
proof  must  correspond.2 

IV.  ANSWER  —  Heottsity  »f  Asking  BaUtf  in  Aaawtr.  —  According  to 
some  decisions,  if  a  defendant,  upon  paying  a  debt  sued  for, 
desires  to  be  subrogated  to  the  right  of  the  plaintiff  in  the 
security  for  the  debt  he  should  ask  for  such  relief  in  his  answer.8 

V.  Affidavit  of  Sumty.  —  Where  some  of  the  sureties  on  an 
official  bond  have  paid  a  judgment  thereon  against  all,  affidavits 
filed  by  them  in  compliance  with  the  Wisconsin  statute  to  pre- 
serve their  right  of  subrogation  to  the  lien  of  the  plaintiff  upon 
real  estate  will  inure  to  the  benefit  of  another  surety  who  after- 
wards  contributes  his  share,  and  an  affidavit  by  him  is  unneces- 
sary.4 

1,  Smith  v.  Providence  County  Sav.     Hornish,  94  Va.  608. 

Bank,  18  R.  I.  705.  Claim  for  Subrogation  in  Action  09  Vote 

2.  Weil  v.  Enterprise  Ginnery,  etc.,  (beared  by  Mortgage.  —  Where  a  de- 
Co  ,  42  La.  Ann.  492,  therein  it  was  fendant,  upon  paying  a  debt  sued  for, 
held  thai  a  party  who  claims  the  own-  will  be  subrogated  to  the  rights  of  the 
ership  of  a  note  secured  by  mortgage  plaintiff  in  a  security  for  the  debt,  he 
and  a  subrogation  to  the  mortgage  by  may  in  his  answer  allege  the  facts 
means  of  a  purchase  must  be  held  to  showing  that  he  will  be  so  entitled  to 
his  pleadings,  and  the  privilege  of  subrogation;  and  the  court,  before 
proving  his  right  of  subrogation  by  rendering  judgment,  may  require  the 
some  other  mode  must  be  denied.  And  plaintiff  to  execute  and  file  a  transfer 
see  article  Variance.  to  the  defendant  of  the  security,  to  be 

8.  Barton  v.  Moore,  4$  Minn,  98;  delivered  on  payment  of  the  judgment. 
Knoblauch  v.  Foglesong,  37  Minn.  320.  Knoblauch  v.  Foglesong.  37  Minn.  320. 
But  see  Bankers'  Loan,  etc.,   Co.   v.        4.  Mason  v.  Pierron,  69  Wis.  585. 
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SUBSCRIBING  PLEADINGS. 

I.  What  Constitutes,  iooo. 
IL  Necessity  fob,  iooi. 
HI.  By  Whom  Subscribed,  iooi. 
IV.  Effect  of  Omissiojt,  1002. 

1.  Remedy ',  1002. 

2.  Waiver  of  Objection,  1002. 

CROSS-REFERENCES. 

As  to  Subscribing  Particular  Pleadings  and  Papers,  see  articles 
ABATEMENT  IN  PLEADING,  vol.  1,  p.  28;  AFFI- 
DAVITS, vol.  1,  p.  314;  AMENDMENTS,  vol.  1,  pp.  505, 
644;  ANSWERS  IN  EQUITY  PLEADING,  vol.  1,  p.  868; 
APPEALS,  vol.  2,  p.  215;  ASSIGNMENT  OF  ERRORS, 
vol.  2,  p.  960;  BILLS  IN  EQUITY,  vol.  3,  p.  370;  BILLS  OF 
REVIEW,  vol.  3,  p.  593;  BRIEFS,  vol.  3,  p.  719;  CROSS- 
BILLS,  vol.  5,  p.  652;  DEMURRERS,  vol.  6,  p.  315;  DIS- 
CLAIMERS, vol.  6,  p.  724;  ERROR,  WRIT  OF,  vol.  7,  p. 
882 ;  EXECUTIONS  AGAINST  PROPERTY,  vol.  8,  p.  401; 
EXECUTIONS  AGAINST  THE  BODY  AND  ARREST 
IN  CIVIL  CASES,  vol.  8,  p.  610;  HABEAS  CORPUS, 
vol.  9,  p.  1028;  INDICTMENTS,  INFORMATIONS, 
AND  COMPLAINTS,  vol.  10,  pp.  439,  446-448;  INFOR- 
MATIONS IN  EQUITY,  vol.  10,  p.  865;  INJUNCTIONS, 
vol.  10,  p.  922;  INSOLVENCY,  vol.  11,  p.  16;  OFFER  OF 
JUDGMENT,  vol.  15,  p.  44;  PARTITION,  vol.  15,  p.  800; 
PETITIONS,  vol.  16,  p.  516;  PLEAS  AT  LAW,  vol.  16,  p. 
553;  PLEAS  IN  EQUITY,  vol.  16,  p.  595;  REHEARING, 
vol.  18,  p.  21;  REMOVAL  OF  CAUSES,  vol.  18,  p.  370; 
REPLICATIONS  AND  REPLIES,  vol.  18,  p.  672; 
REVIVOR  OF  SUITS  AND  ACTIONS,  vol.  18,  p.  1108; 
SUMMONS  AND  PROCESS,  post,  p.  1099;  VERIFICA- 
TION; and  the  General  Index  to  this  work. 

I.  What  Constitutes.  —  By  the  term  "subscribing"  is  lit- 
erally meant  the  signing  of  a  name  at  the  bottom  or  end  of  a 
written  instrument;  *  and  as  a  general  rule  this  use  of  the  term 
accurately  describes  the  manner  of  subscribing  pleadings,3 
though  in  some  cases  a  literal  subscribing  has  not  been  required.* 


1.  Black  L.  Diet.,  til.  *'  Subscribe."  2.  See  Schiller  v.  Maltbie,  (County 

11  To  sign  one's  own  name  beneath  Ct.)  n  Civ.  Pro.  (N.  Y.)  304. 

or  at  the  end  of  an  instrument."   And.  S.  Signature  to  Verification  Sufficient. 

L.  Diet.,  tit.  "  Subscribe."  —In    Harrison    v.    Wright,    (Buffalo 
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IL  HSCEMITY  FOB.  —  It  may  be  stated  as  a  general  rule,  that 
the  pleadings  in  an  action  or  suit  should  be  subscribed,  whether 
the  proceedings  are  in  equity,1  at  common  law,*  or  under  codes 
and  statutes.8 

HI.  Br  Whom  Subscribed.  —  As  to  the  person  by  whom  plead- 
ings shall  be  signed,  whether  by  the  party,  by  his  attorney,  by 
both,  or  by  either,  the  rule  varies,  there  being  no  rule  that  applies 
to  all  pleadings  and  papers  alike.4 

Super.  Ct,  Gen.  T.)  I   N.  Y.  St.  Rep.  Codes  and  Practice  Acts  of  the  various 

736,  it  was  held  that  the  requirement  states. 

of  the  statute  that  a  complaint  must  be  A  Complaint  must  be  subscribed  by  the 

subscribed  by  the  plaintiff  or  his  attor-  plaintiff  or  his  attorney.     Browder  v. 

ney  is  sufficiently  complied  with  by  the  Gaston,  30  Ala.   677.     See   also   Har- 

signature  to  the  verification  of  the  com-  rison   v.  Wright,  (Buffalo    Super.  Ct. 

?»laint.     See  also  Barrett  v.  Joslynn,  Gen.  T.)  1  N.  Y.  St.  Rep.  736;  Barrett 

Buffalo  Super.  Ct.  Gen.  T.)  9  Misc.  v.  Joslynn,  (Buffalo  Super.  Ct.  Gen.  T.) 

(N.  Y.)  407.  9  Misc.  (N.  Y.)  407. 

Indorsement  on  Back  of  Pleading  —  In  A  Declaration  should  be  signed  by  the 

Equity.  —  It  has  been  held  that  where  plaintiff's  attorney.     Benalleck  v.  Peo- 

it  is  required   that   a    bill    in    equity  pie,  31  Mich.  200. 

shall  contain  the  signature  of  counsel  Statement  of  Claim.  —  In  Pennsylvania 

annexed  to  it,  an  indorsement  of  his  the  plaintiff's  statement  of  claim  should 

name  on  the  back  of  the  bill  is  suffi-  be  signed   by   him    or    his   attorney, 

cient.     D wight  v.   Humphreys,  3  Mc-  Com.  v.   Hoobaugh,  5   Pa.  "«Dist.  502. 

Lean  (U.  S.)  104.  And  see  article  Statement  of  Claim, 

In  Litton  v.  Armstead,  9  Baxt.(Tenn.)  ante,  p.  550. 
514,  it  was  recommended  as  the  better  Fleas  in  Abatement.  —  In  Wilcox  y. 
practice  for  the  counsel'  to  sign  his  Chambers,  34  Conn.  179,  a  plea  in 
name  upon  the  face  of  the  bill,  but  the  abatement  which  staled  the  names  of 
court  held  that  where  the  name  of  its  parties  at  its  head.but  was  signed  at 
counsel  appeared  in  the  form  of  his  the  bottom  with  only  the  word  "  De- 
signature  on  the  back  only,  the  bill  fendant,"  was  held  to  be  sufficient.  In 
should  not  have  been  dismissed  for  this  case  the  court  said:  "  The  plaintiff 
irregularity  "  which  could  easily  have  in  his  declaration  sets  out  the  defend- 
been  cured  by  signing  under  the  ant's  name  in  full.  The  defendant, 
direction  of  ihe  court."  who  has  a  right  to  appear  in  person, 
Under  the  Code.  —  Where  the  Code  of  and  who  moreover  is  a  member  of  the 
Civil  Procedure  requires  that  a  plead-  bar,  has  placed  his  name  in  like  man- 
ing  be  subscribed  by  the  attorney  for  ner,  '  Francis  Chambers,'  at  the  head 
the  parties  serving  it,  at  the  end  of  the  plea.  'Signing  the  plea  at  the 
thereof,  an  indorsement  of  the  name  bottom  with  his  own  hand  as  the  '  de- 
and  address  of  such  attorney  on  the  fendant '  is  equivalent  to  affixing  his 
back  of  the  pleading  is  not  a  sufficient  name  again.  The  plaintiff  certainly 
compliance  with  the  Code;  both  the  could  have  no  reasonable  doubt,  either 
subscription  and  the  indorsement  are  as  to  the  individual  he  was  dealing 
required,  and  neither  alone  is  suffi-  with  or  the  character  in  which  he  an- 
cient. Schiller  v.  Maltbie,  (County  Ct.)  peared.  Besides,  the  mode  of  enter- 
11  Civ.  Pro.  (N.  Y.)  304.  ing  pleas  is  a  mere  question  of  practice, 

1.  See  the  various  equity  titles  to  and  it  has  been  the  immemorial  usage 
which  cross-references  are  made  at  the  in  this  state  to  sign  as  '  Defendant,' 
head  of  this  article.  4  Defendant  for  himself,'  '  Defendant 

2.  See  And.  Steph.  PI.,  §  62.  See  by  A  B,  his  attorney,'  or  the  attorney 
also  1  Tidd.  Pr.  640.  alone  signs  in  his  own  name."     Citing 

8.  Dixey  v.  Pollock,  8  Cal.  572;  Will-  Colburn  v.  Tolles,  13  Conn.  524. 
eon  v.  Cleaveland,  30  Cal.  192:  Harris  4.  See  notes  to  preceding  text,  and 
v.   Osenback,    13   Ind.   445;    Riley  v.  consult    the  articles   to   which   cross- 
Murray,  8  Ind.  354      See  the  various  references  are  made  at  the  head  of  this 
titles  to  which  cross-references  are  made  article. 
at  the   head  of  this  article,  and  the  Place  of  Subscribing.  —  "  It  is  next  in- 
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IV.  EFFECT  of  Omissio*  —  1.  Remedy.  —For  the  proper  remedy 
in  case  of  the  omission  to  subscribe  pleadings,  and  the  proper 
method  of  raising  objection  to  such  omission,  see  the  different 
pleading  titles  in  this  work  as  enumerated  in  the  cross-references 
made  at  the  head  of  this  article. 

8.  Waiver  of  Objection,  —  It  may  be  laid  down  as  a  general 
rule,  that  the  omission  to  subscribe  pleadings  is  a  defect  which, 
if  not  objected  to  at  the  proper  time,  will  be  considered  to  have 
been  waived.1 

sisted  that  the  answer  of  F.  A.  Mitchell,  tion  as  has  been  given  to  the  statute  of 

as  next  friend  of  said  Anna  Cummins  frauds.    In  regard  to  that  statute  it  is 

and  Medora  Turner,  was  insufficient,  said:  '  In  regard  to  the  place  of  the 

because   not  subscribed   by   him.     It  signature  there  is  no  instruction.     It 

wai  shown   that  the   name  of   F.  A.  may  be  at  the  top  or  in  the  body  of  the 

Mitchell,  appearing  in  the  body  of  the  memorandum,  as  well  as  at  the  foot.9 

answer  as  next  friend  of  these  two  de-  Browne  Stat.  Frauds,  §357."    Cochran 

fendants,  was  written  by  himself.     It  v.  Thomas,  131  Mo.  258. 

is  true  that  all  pleadings  were  required  1.  Corbin    v.    George,    (Supm.    Ct. 

by  statute  to  be  signed  by  the  parties  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  465;  Ehle 

or  their  attorneys;  but  we  see  no  rea-  v.   Haller,  6  Bosw.  (N.  Y.)  661.     See 

son  why    this   statutory   requirement  also  Cochran  v.  Thomas,  131  Mo.  258; 

should  not  be  given  the  same  construe*  Removal  Cases,  too  U.  S.  471. 
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SUBSCRIPTIONS. 

By  S.  B.  Fishxr. 

I  Pasties*  1003. 

1.  Plaintiff,  1003. 

a.  In  General,  1003. 

b.  Assignees \  1004. 
3,  Defendant,  1005. 

IL  DECLARATION,  PETITIOK,  OB  COKPLAIHT,  IOO5. 
1.  In  General^  1005. 
a.  Averment  of  Demand  or  Notice,  1005. 

3.  Averment  of  Delivery  and  Acceptance,  1006. 

4.  Averment  of  Compliance  with  Terms,  1006. 

5 .  Allegations  and  Proof — Variance \  j  006. 

m  Plea  ok  Akswer,  1006. 

CROSS-REFERENCES. 

As  to  Subscriptions  to  the  Stock  of  Corporations,  *see  article  STOCK 
AND  STOCKHOLDERS,  ante,  p.  672. 
Matters  of  Substantive  Law  and  Evidence,  see  American  and 
English  Encyclopedia  op  Law,  title  SUBSCRIPTIONS. 

L  Parties  —  1,  Plaintiff— a.  In  General.  —  As  a  general 

rule,  an  action  on  a  subscription  may  be  brought  either  by  the 
party  or  parties  expressly  named  in  the  subscription  paper  as 
payee  x  or  by  those  afterwards  selected  in  the  manner  indicated 

1.  Robertson  v.   March,  4  111.  198;  Action   by  Building   Committee.  —  In 

Gittings  v.  Mayhew,  6  Md.  113;  Farm-  Chambers  v.  Calhoun,  18  Pa.  St.  13,  it 

ington  Academy  v.   Allen,    14  Mass,  was  held  that  a  promise  to  pay  to  the 

17a;  Blodgett  v,  Morrill,  so  Vt.  509.  building  committee  a  certain  amount 

See  also  Hall  v.  Thayer,  ia  Met.  (Mass.)  of  money  to  build  a  church  could  be 

130;   Homos  v.  Dana,   ia  Mass.   190;  enforced  by  the  other  members  of  the 

Bort  v.  Snell,  39  Hun(N.  Y.)388;  Caul  committee  or  their  survivors  by  an 

v,  Gibson,  3  Pa.  St.  416,    And  see  gen-  action  at  law  against  the  promisor, 

e rally  article  Parties  to  Actions,  vol.  In  Carr  v.  Bartlett,  7a  Me.  120,  in 

15,  p.  456.  which  case  the  defendant  and  others 

Aotion  by  Trust**.  —  Where  several  agreed  severally  and  individually  to 
persons  sign  a  subscription  paper  pay-  pay  to  their  regularly  appointed  build- 
able  to  a  portion  of  their  number,  as  ing  committee  the  sums  set  against 
trustees,  whereby  each  one  agrees  to  their  names,  it  was  held  th  tan  action 
pay  the  sum  set  opposite  his  name,  for  for  the  defendant's  subscription  might 
the  purpose  of  erecting  a  building,  and  be  maintained  in  the  name  of  the  build* 
the  work  is  done  by  a  mechanic,  an  ing  committee,  the  agreement  making 
action  may  be  maintained  by  the  trus-  it  payee  or  promisee  by  description. 
tees  against  any  subscriber  who  neg-  Aotion  by  One  Described  as  Treasurer, 
lecfs  or  refuses  to  pay  his  subsctip-  — In  McDonald  v.  Gray,  11  Iowa  506, 
tion.    Robertson  v.  March,  4  Hi,  198.  it  was  held  that  an  action  might  be, 
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in  the  subscription  for  the  purpose  of  receiving  the  money.  * 

b.  ASSIGNEES.  —  Where  a  party  has  undertaken  to  carry  out 
the  purposes  contemplated  in  the  subscription,  and  does  so,  and 
the  subscription  has  been  assigned  to  him  in  payment,  such  per- 
son may  sue  thereon  in  his  own  name.* 

maintained  in  his  own  name  by  one  promise  to  pay  the  sums  set  opposite 
described  as  treasurer  of  an  unincor-  their  names  is  legally  binding  notwith- 
porated  association  upon  a  subscription  standing  no  promisee  is  named,  and  it 
payable  to  him  as  such  treasurer,  and  may  be  collected  in  the  name  of  one  of 
that  the  words  describing  him  as  treas-  the  number  who  is  selected  by  the  rest 
urer,  the  association  having  no  cor-  to  collect  and  disburse  the  money, 
porate  existence,  should  be  treated  as  The  court  said:  "  The  designation  of 
surplusage.  See,  however,  Ewing  v.  the  plaintiff  as  the  person  to  raise  and 
Medlock,  5  Port.  (Ala.)  82,  holding  disburse  the  funds  places  the  subsc rip- 
that  no  action  can  be  maintained  by  tion  on  the  same  ground  as  if  his  name 
the  treasurer  of  an  unincorporated  had  been  inserted  in  it  as  the  payee, 
association  upon  a  promise  in  writing  #  *  #  This  is  a  very  usual  mode  of 
to  pay  money  as  a  subscription  to  the  drawing  up  a  subscription,  and  we 
"  treasurer  "  of  such  association  alone,  must  suppose  the  subscribers  expected 
and  not  to  any  person  by  name.  and  intended  to  pay  to  some  party  ap- 

In  Gittings  v.  Mayhew,  6  Md.  113,  pointed  for  the  purpose  of  receiving  it; 

it  was  held  that  where  the  plaintiff  is  and  in  legal   effect    the   promise,   we 

merely  treasurer  of  a  fund  and  is  not  think,  is  to  pay  to  the  person  who  shall 

named  as  payee  in  the  subscription,  be  thus  appointed." 

and  has  done  no  work  in  reliance  upon  Action  by  Committee  as  Trustees  of  Ex- 

the  subscriptions,  he  cannot  maintain  press  Trust.  —  In  an  action  upon  a  sub- 

the  suit,  being  only  an  agent  for  col-  scription  payable  "  to  the  subscription 

lection.  committee  of  Los  Osos  Parlor, "brought 

Right  of  Beneficiary  to  Sue  upon  Sub-  by  the  individuals  constituting  such 
scription.  —  Where  a  subscription  is  committee,  it  was  held  that  where  the 
made  for  the  purpose  of  securing  the  body  of  the  complaint  showed  that  they 
establishment  of  a  college  at  a  certain  constituted  and  acted  as  such  corn- 
town,  such  college,  subsequently  in-  mittee,  and  were  the  trustees  of  an 
corporated  and  established,  is  entitled  express  trust,  the  parlor  which  was 
to  sue  upon  such  subscription,  as  the  beneficiary  of  the  trust  need  not  be 
being  the  beneficiary  thereof.  Rogers  joined  as  a  party;  and  a  defect  in  the 
p.  Galloway  Female  College,  64  Ark.  title  in  not  showing  the  trust  relation 
627.  of  the  plaintiffs  could  not  be  objected 

Effect  of  failure  to  Name  Payee.  —  In  to  otherwise  than  by  special  demurrer. 
Phillips  Limerick  Academy  v.  Davis,  Lasar  v.  Johnson,  125  Cal.  549. 
11     Mass.    113,    a    subscription    was  Suit  by  Appointee  as  Trustee  of  Express 
signed  for  the  purpose  of  raising  means  Trust.  —  One  who  is  appointed  to  re- 
to  build  an  academy,  and  afterwards,  ceive   money   subscribed  to  a  church 
by  an  act  of  incorporation,  trustees  for  fund  and   to  hold   it  in  trust  for  the 
the  academy  were  created,  who  brought  congregation  is  the  trustee  of  an  ex- 
suit  against  a  subscriber.     The   suit  press  trust,  and  may  maintain  an  ac- 
failed  because  at  the  time  of  the  sub-  tion  to  collect  the  amounts  subscribed, 
scription  there  was  no  payee  in  exist-  without  joining   the  cestui  que  trust. 
ence  who  could  take  or  sue,  and  there  Landwerlen  v.  Wheeler,  106  Ind.  523. 
was  no  privity  of    contract   between  8.  Hopkins  v.  Upshur,  20  Tex.  89. 
the  subscriber  and  the  trustees.    Dis-  See  also  Hale  v.  Ripp,  32  Neb.  259. 
tinguished  in  Hopkins  v.  Upshur,   20  Assignee  Real  Party  in  Interest.  —  In 
Tex.  89.  Gerner  v.  Church,  43  Neb.  690,  it  was 

1.  See  Gittings  v.  Mayhew.  6  Md.  held  that  where  the  donee  of  a  sub- 
113;  Farmington  Academy  v.  Allen,  14  scription  contract  assigns  such  con- 
Mass.  172.  tract,  the  assignees  are  the  real  parties 

Action  by  One  Subscriber  Selected  to  in  Interest  within  the  meaning  of  the 

Collect    Amount.  —  In     Comstock    v.  code  provision  requiring  that  an  action 

Howd,  15  Mich.  237,  it  was  held  that  a  shall  be  prosecuted  in  the  names  of  the 

subscription  by  which  several  persons  real  parties  in  interest. 
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Declaration,  Petition,  SUBSCRIPTIONS.  or  Complaint. 

2.  Defendant  —  Joinder  of  Subscribers.  —  Where  each  signer  of  a 
subscription  agrees  to  pay  the  sum  set  down  opposite  his  name, 
a  separate  action  may  be  maintained  against  any  subscriber  who 
neglects  or  refuses  to  pay  the  amount  of  his  subscription.1  Such 
a  contract  is  not  joint,  but  is  several,  and  it  is  not  necessary  that 
all  the  subscribers  be  joined.* 

n.  Declaration,  Petition,  ob  Complaint  —  1.  In  General.  — 
A  declaration,  petition,  or  complaint  in  an  action  on  a  subscrip- 
tion must,  as  in  other  actions,  set  out  a  substantial  cause  of 
action,  otherwise  it  will  be  demurrable.8 

2.  Averment  of  Demand  or  Notice.  —  If,  by  the  terms  of  the  sub- 
scription, a  donation  is  to  be  due  and  payable  upon  the  comple- 
tion of  the  object  of  such  subscription,  the  plaintiff  need  not  aver 
that  before  the  commencement  of  the  action  a  demand  was  made 
on  the  defendant  for  the  amount  of  his  subscription,  in  the 
absence  of  an  express  stipulation  requiring  such  demand.4 

Averment  of  Eefueal  to  Pay.  —  Even  though  a  demand  be  necessary 
it  would  seem  that  the  fact  that  a  demand  was  made  may  be 
implied  from  an  averment  in  the  complaint  of  a  refusal  to  pay, 
such  refusal  presupposing  an  antecedent  demand  for  payment.5 

1.  Robertson   v.    March,   4   111.  198;  amount  subscribed,  but  merely  alleged 

Laramee  v.  Tanner,  69  Minn.  156;  Gib-  the  fact  that  an  assessment  was  duly 

bons  v.  Bente,  51  Minn.  500.     See  also  made,   was  bad  for  failure  to  state  a 

Hall  v.  Thayer,   12  Met.  (Mass.)  130;  cause  of  action.     And  see  article  Con- 

Davis  v.  Johnson,  49  Mo.  App.  240.  ditions  Precedent,  vol.  4,  p.  626. 

8.  Robertson  v.  March,  4  111.  198.  4.  Allen  v.  Clinton  County,  101  Ind. 

Aniwer  in  Abatement.  —  In  Land-  553.  In  this  case,  which  was  an  action 
werlen  v.  Wheeler,  106  Ind.  523,  it  was  of  subscription  for  the  purpose  of  con- 
held  that  it  was  not  error  for  the  court  structing  a  certain  road,  the  court  said: 
to  strike  out  an  answer  in  abatement  "  The  completion  of  a  free  public  high- 
setting  up  a  nonjoinder  of  parties  de-  way  is  a  fact  of  such  general  notoriety 
fendant  in  an  action  on  a  subscription,  as  to  dispense  with  any  formal  notice 

3.  Petty  v.  Church  of  Christ,  70  Ind.  thereof.  Besides,  there  was  no  stipu- 
290;  Allen  v.  Clinton  County,  101  Ind.  lation  in  the  appellants'  subscription 
553;  Laramee  v.  Tanner,  69  Minn.  156.  that  they  should  be  notified  of  the  corn- 
See  also  Comstock  v.  Howd,  15  Mich,  pletion  of  the  road  or  for  any  formal 
237.  As  to  demurrers  for  want  of  demand  of  payment;  and  in  the  absence 
sufficient  facts,  see  generally  article  of  such  a  stipulation  it  would  seem 
Demurrers  at  Common  Law  and  that  neither  notice  nor  demand  was 
under  the  Codes,  vol.  6,  p.  343.  necessary.    *    *    #    By  the  terms  of 

Necessity  to  Allege  Conditions   Preoe-  the  subscription  the  sum  donated  by 

dent.  —  In  Laramee  v.  Tanner,  69  Minn,  the  appellants  became  due  and  payable 

156,   the  subscription  upon  which  the  when  the  road  was  completed:     It  was 

action   was  brought  contained  in  sub-  averred  in  the  complaint  that  the  road 

stance  an  agreement  by  each  signer  to  was  fully  completed,   as  provided  for 

pay   the   sum   set   down   opposite  his  in  the  written  subscription,  and  this 

name  for  the  purpose  of  defraying  any  fact  was  admitted  to  be  true  by  appel- 

loss  or  excess  of  expenses  above  the  lams' demurrer.    Under  the  averments 

receipts  of  a  certain  public  enterprise  of  the  complaint,  therefore,  the  money 

in   contemplation.     It   was  held   that  sued  for  was  alleged  and  admitted  to 

such  subscription    required    from    its  be  due  and  payable.    As  a  general  rule, 

language  a  pro  rata  apportionment  of  money  due  may  be  sued  for  without 

such  loss  among  all  the  subscribers,  any  previous  demand  therefor.*' 

and  a  complaint  which  failed  to  show  5.  Allen  v.  Clinton  County,  101  Ind. 

the  amount  of  such  loss  and  the  total  553. 
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tie*  or  Aaswtr.  SUBSCRIPTIONS.  Plea  or  Aonrer 

3.  Averment  of  Delivery  and  Acceptance.  —  Since  the  delivery 
and  acceptance  of  a  subscription  are  necessary  to  its  binding 
force,  the  plaintiff  in  an  action  thereon  must  allege  delivery  and 
acceptance.1 

4.  Averment  of  Compliance  with  Terms.  —  In  order  to  recover  on 
a  subscription  on  the  faith  of  which  expense  has  been  incurred 
or  legal  liabilities  have  been  assumed,  a  substantial  compliance 
with  the  terms  offered  by  the  subscribers  should  be  shown,  and 
also  that  the  labor,  etc.,  was  performed  on  the  faith  of  the  sub- 
scription within  a  reasonable  time  and  in  the  manner  contem- 
plated.* 

5.  Allegation!  and  Proof  —  Variance.  —  In  actions  on  subscrip- 
tions the  usual  rule  applies  that  the  allegata  and  probata  must  cor- 
respond.* It  is  immaterial,  however,  that  more  is  proven  than 
is  alleged  if  such  unnecessary  proof  does  not  contradict  what  is 
alleged.4 

in.  Plea  OB  Akbweb.  —  In  an  action  on  a  subscription  a  spe- 
cial denial  of  the  subscription  puts  in  issue  only  the  question 
whether  there  had  been  any  subscription,  of  whatever  character. 
If,  however,  the  answer  contains  a  general  denial,  it  devolves 

1.  Pttty  v.  Church  of  Christ,  70  Ind.  subscribed  was  payable.  See  also 
290,  in  which  case,  however,  it  was  held  Barnes  v.  Perine,  15  Barb.  (N.  Y.)  249. 
that  it  is  sufficient  if  facts  are  stated  And  see  generally  article  Variance. 
from  which  the  inference  of  delivery  4.  Kinsley  r.  International  Military 
and  acceptance  must  necessarily  fol-  Encampment  Co.,  41  III.  App.  259, 
low.  See  also  Heller  v.  El  wood  Board  wherein  the  declaration  mentioned  only 
of  Trade,  18  Ind.  App.  188.  the  defendant's  name,  but  the  subscrip- 

8nfflclent  Averment.  —  In    Allen    v.  tion  paper  containing  all  the  names 

Clinton  County,   101  Ind.   553,  it  was  was  admitted  in  evidence  on  the  trial, 

held  that  an  averment  in  the  complaint  The  objection  to  the  subscription  paper 

that  on  a  certain  date  a  subscription  of  on  the  ground  of  variance  was  held  to 

the  appellants  was  filed  with  the  ap-  be  properly  overruled, 

pellee  for  its  use  and  benefit  was  suffi-  Waiver  of  Objection  to  Variance.  —  If  a 

cient  to  show  the  reception  and  accept-  party  desires  (o  insist  upon  a  variance 

anceof  the  subscription  by  the  appellee,  between  the  allegation  and  the  proof. 

Averment  of  Execution  Includes  Dellv-  he  must  point  out  the  variance  spec i fi- 
ery.—  In  Petty  v.  Church  of  Christ,  70  cally,  if  only  to  enable  the  opposite 
Ind.  290,  where  It  was  merely  alleged  party  to  amend  his  pleading,  and  it  is 
that  the  defendant  subscribed,  etc.,  and  too  late  to  raise  the  question  of  v  a  li- 
the instrument  was  then  set  out,  it  was  ance  for  the  first  time  on  appeal, 
held  that  such  paragraphs  did  not  al-  Richelieu  Hotel  Co.  v.  International 
lege  the  delivery  of  the  subscription,  Military  Encampment  Co.,  140  III. 
nor    anything    from    which    delivery  248. 

could    be'  legitimately  inferred.      If,  Subscription     list     Hot    Filed     with 

however.it  had  been  alleged  that  the  Declaration.  —  In  Miller  v.  Preston,  4 

defendant  executed  the  instrument,  it  N.  Mex.  314,  where  the  declaration  set 

would  have  been  sufficient  under  the  out  literally  the  subscription  paper  so 

rule  that  the  execution  of  an  instru-  far  as  it  constituted  the  defendant's 

ment  Includes  its  delivery.  contract,  an  objection  to  the  admission 

2.  McCrimmin  v.  Cooper,  27  Tex.  in  evidence  of  the  subscription  list  on 
H3.  the  ground  that  it  had  not  been  filed 

3.  Christian  College  v.  Hendley,  49  with  the  declaration  was  held  to  have 
Cal.  347,  wherein  there  was  a  variance  been  properly  overruled.  And  see  ar- 
as  to  the  persons  to  whom  the  amount  tide  Exhibits,  vol.  8,  p.  736. 
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?1»  or  Answer.                    SUBSCRIPTIONS.  ?le*  or  Aniwtr. 
upon  the  plaintiff  to  prove  the  contract  as  he  has  alleged  it.1 

1.  Rawlings  v.  Young  Men's  Chris-  thorityof  Bern  is,  the  defendant's  presi- 

tian  Assoc,  48  Neb.  216.     In  this  case  dent,  10  execute  the  subscription  paper 

suit  was  brought  on  a  subscription  con-  in  its  behalf  so  as  to  bind  it.     As  no 

tract  alleging  an  absolute  subscription,  plea  verified  by  affidavit,  denying  the 

The  answer  contained   a  general  de-  execution  of  said  instrument  by  the 

nial.     The  evidence   tended   to   show  defendant,  was  filed,  the  authority  of 

that  the  defendant  had  authorized  the  Bemis  to  sign  the  paper  was   not  in 

plaintiff's  solicitor  to  enter  bis  name  issue.      Under  the   provisions  of   the 

for  a  certain  amount,  subject  to  certain  thirty-third  section  of  the  Practice  Act 

conditions,  and  that  the  solicitor  had  no  defendant  is  permitted  to  deny  on 

subscribed  the  defendant's  name  with-  trial  the  execution  of  any  instrument 

out  embodying  such  conditions  in  the  in  writing  upon  which  any  action  may 

contract.     It  was  held  that  the  issue  have    been   brought,    without  having 

presented  was  not  whether  there  had  filed  a  plea,  verified  by  affidavit,  deny- 

been  a  breach  of  the  conditions  which  ing  its  execution." 

would  constitute  a  defense. but  whether  Plea  of  Fraud. —  In  an  action  on  a 

the  defendant  had  authorized  the  con-  subscription  a  plea  is  bad  on  demurrer 

tract   which   the  solicitor  had  under-  if  it  alleges  that  the  execution  of  the 

taken  to  make  for  him.  subscription    was   obtained   by   fraud 

Denial  of  Authority  to  Execute.  —  In  and  circumvention,  but  shows  fraud 

an  action  against  an  incorporated  com-  only  as  to  the  consideration,  and  fails 

pany  upon  a  subscription  executed  in  to  show  that  resort  was  had  to  any  trick, 

its  name  by  an  officer  thereof,  the  ex-  device,  or  artifice  to  procure  the  signa- 

ecution  of  the  instrument  must  be  de-  ture  of  the  defendant,  or  that  at  the 

nied  by  a  plea  verified  by  affidavit,  or  time  of  the  signature  the  defendant 

the  authority  of  the  officer  to  sign  such  was  not  aware  precisely  of  what  he  was 

paper  cannot  be  questioned.    Richelieu  doing,  and  did  not  sign  knowingly  and 

Hotel   Co.    v.    International    Military  understanding^  and  intending  to  exe- 

Encampment  Co.,  140  111.  266,  the  court  cute   the  paper  which  he  did  execute, 

saying:      "  The     fourth      instruction  Richelieu    Hotel  Co.  v.  International 

sought  to  raise  a  question  as  to  the  au-  Military  Encampment  Co.,  140  111.  248. 
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SUBSTITUTED  SERVICE. 

See  article  PUBLICATION,  vol.  17,  p.  a6;   SERVICE  OF  PRO- 
CESS AND  PAPERS,  vol.  19,  p.  567. 


SUBSTITUTION    OF  ATTORNEYS. 

By  S.  B.  Fisher. 

I.  Necessity  fob  Substitution,  1008. 

1.  General  Rule,  1008. 

2.  Effect  of  Noncompliance  with  Rule,  1009. 

3.  When  Formal  Substitution  Unnecessary;  10 10. 

a.  In  General,  10 10. 

b.  Proceedings  After  Judgment,  10 10. 

IL  Manner  of  Substitution,  ioii. 

1.  By  Consent  of  Attorney  and  Client,  10 11. 

2.  On  Application  and  Order  of  Court,  1012. 

a.  In  General,  10 12. 

}.  Right  of  Client  to  Change  Attorney,  10 13. 

c.  Manner  of  Application,  10 14. 

d.  Notice  to  Attorney  of  Record,  10 14. 

e.  Resistance  by  Assignee  of  Moving  Party,  1014 

f.  Withdrawal  of  Application,  10 14. 

g.  Order  of  Court,  10 15. 

(1)  General  Rule  as  to  Necessity,  1015. 

(2)  Imposition  of  Terms,  1015. 

(3)  Reference  to  Determine  Attorney's  Compensation, 

1016. 
h.  Notice  of  Substitution  to  Adverse  Party,  1016. 

( 1 )  General  Rule,  1  o  1 6. 

(2)  Waiver,  10 16. 

1 .  Enforcement  of  Subs t it u  Hon,  1  o  1 7 . 

3.  Substitution  on  Court's  Own  Motion,  1017. 

HI.  Right  of  Attorney  to  Employ  Substitute,  1017. 

1 .  General  Rule,  1  o  1 7 . 

2.  Ratification  of  Employment  of  Substitute,  1017. 

IV.  Withdrawal  of  Attorney,  1017. 
V.  Notice  to  Appoint  Another  Attorney,  1018. 

1.  In  General,  10 18. 

2.  Effect  of  Failure  to  Comply  with  Notice,  10 18. 

I.  Necessity  for  Substitution  —  1.  General  Rule  —  Rtgviar  Sub- 
stitution Neeestary,  —  Where  an  attorney  has  been  retained  to  repre- 
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Veeeesity  for    SUBSTITUTION  OF  A  TTORNE KS.     Substitution. 

sent  a  party  he  cannot  be  discharged  before  the  end  of  the  suit 
unless  by  the  consent  of  the  court.1  The  proceedings  in  an 
action  must  be  taken  by  and  in  the  name  of  the  attorney  of  rec- 
ord, and  before  another  attorney  can  act  or  be  heard  in  the  cause 
a  regular  substitution  must  be  made  so  that  the  record  will  show 
the  authority  of  the  attorney  so  substituted.* 

2.  Effect  of  Noncompliance  with  Bole.  —  Where  the  required  sub- 
stitution has  not  been  made,  another  attorney  cannot  proceed 
with  the  action,*  unless  such  irregularity  be  waived  by  the  adverse 
party.4  Until  a  substitution  has  been  properly  made  and  notice 
thereof  given,5  the  opposite  party  and  his  attorney  may  properly 
disregard  any  steps  or  proceedings  taken  in  the  name  of  any 
other  than  the  attorney  of  record  in  the  case,8  and  all  notices 

1.  Parker  v.  Williamsburgh,  (Supm.  tions  to  the  rule.     Parker  v.  Williams- 

Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  250;  burgh,  (Supm.  Ct.  Spec.  T.)  13   How. 

Walton  v.  Sugg,  Phil.  L.  (N.  Car.)  98,  Pr.  (N.  Y.)  250. 

93  Am.  Dec.  580.  Application   to    Executors,    Assignees, 

8.  California.  —  Grant    v.    White,  6  etc.,  Succeeding  Original  Plaintiff!  —  In 

Cal.  55.  Johnson's  Case,  11  Ct.  CI.  724,  it  was 

Illinois.  —  Chicago     Public    Stock  held  that  a  new  party  who  has  been 

Exch.  v.  McClaughry,  50  111.  App.  358.  joined  in  the  suit,  and  who  has  a  dis- 

Louisiana.  —  Fulton    v.    Brown,    10  tinct  and  adverse  interest,  may  appear 

La.  Ann.  350.  by   his   own   attorney.     Where,   how- 

Maine.  —  White  v.  Johnson,  67  Me.  ever,  the  original  claimant  is  succeeded 

287.  by  his  executor,  administrator,  or  as- 

Michigan.  —  Landyskowski  v.  Lark,  signee,  such  successor  takes  the  suit 

108  Mich.  500;  Comfort  v.  Stock  bridge,  as  he  finds  it,  and  a  change  of  attor- 

38  Mich.  34.2.  neys  can  be  had  only  on  the  usual 

New  York.  —  Ulster  County  v.  Brod-  terms, 

head,  (Supm.   Ct.   Spec.   T.)  44  How.  3.  May  v.  Pike,  4  M.  &  W.  197;  Gin- 

Pr.  (N.   Y.)  426;  Parker  v.  Williams-  ders  v.   Moore,  1  B.  &  C.  654,  8  E.  C. 

burgh,  (Supm.  Ct.   Spec.  T.)  13   How.  L.  276;  Robinson  v.  McClellan,  (Supm. 

Pr.  (N.  Y.)  250;  Robinson  v.   McClel-  Ct.  Spec.  T.)  1  How.  Pr.  (N.  Y.)  90. 

Ian,  (Supm.  Ct.  Spec.  T.)  1   How.  Pr.  Effect  of  Plea  by  Attorney  Hot  Begularly 

(N.  Y.)  90;  Felt  v.  Nichols,  (Supm.  Ct.  Substituted.  —  As   holding   that  a  plea 

Tr.  T.)  21  Misc.  (N.  Y.)  404;  Miller  v.  made    by  an    attorney    entering    the 

Small,  67  Barb.  (N.  Y.)  446.  cause  without  an  order  of  substitution 

Oregon.  —  Poppleton    v.    Nelson,    10  having  been   made  will  be  set  aside, 

Oregon  437.  see  Perry  v.  Fisher,  6  East  549;  Gin- 

United  States.  —  Johnson's  Case,  n  ders  v.   Moore,  1  B.  &  C.  654,  8  E.  C. 

Ct.  CI.  724;  Wilkinson   v.  Tilden,   74  L.  275:  Margeren  v.  Makilwaine,  2  B. 

Fed.  Rep.  778.  &   P.  N.   R.  509.      Cited  in   notes   to 

England.  —  May  v.  Pike,  4  M.  &  W.  Wilkinson    v.    Tilden,   14    Fed.    Rep. 

107;     Perry    v.    Fisher,   6    East    549;  778. 

Ginders  v.   Moore,  1  B.  &  C.  654,  8  E.  4.  See  infra,  p.  1016. 

C.  L.  276;  Farley  v.  Hebbes,  3  Dowl.  5.  See  infra,  p.  1016. 

538;  Powel  v.  Little,  1  W.  Bl.  8;  Mac-  6.  1  Tidd's  Pr.  94.     And  see  the  fol- 

pherson  v.  Rorison,  1  Dougl.  217.  lowing  cases: 

Application  to  All  Suitors.  —  The  rule  California.  —  Grant  v.  White,  6  Cal. 

laid   down   in   the   text  applies  to  all  55. 

suitors,  without   distinction,   artificial  Illinois.  —  Chicago     Public     Stock 

as  well  as  natural   persons;  corpora-  Exch.  v.  McClaughry,  50  III.  App.  358. 

tions  and  individuals  must  observe  it  Maine.  —  White  v.  Johnson,  67  Me. 

at  their  peril.     Municipal  corporations  287. 

having  a  law  department  created  by  Massachusetts.  —  Lewis  v.  Sumner,  13 

their  charter,    and    an    attorney  and  Met.  (Mass.)  269. 

counsel    elected    or    appointed   foi    a  Michigan.  —  Comfort  v.  Stockbridge, 

given    period   of   time,  are   no  excep-  38  Mich.  342. 
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may  properly  be  served  by  them  on  the  attorney  of  record.1 

3.  When  Formal  Substitution  Unnecessary  —  a.  In  General.  — 
An  order  of  substitution  is  of  course  unnecessary  after  the  ter- 
mination of  the  authority  of  the  original  attorney  of  record,  and 
another  attorney  may  be  employed  to  take  further  proceedings 
without  such  substitution,*  and  the  only  question  in  such  cases  is 
whether  the  authority  of  the  attorney  of  record  in  the  original 
suit  has  in  fact  terminated  so  as  to  authorize  the  appointment  of 
an  attorney  to  conduct  subsequent  proceedings  without  a  formal 
substitution. 

b.  Proceedings  After  Judgment.  —  As  a  general  rule  it 
has  been  held  that  the  authority  of  an  attorney  of  record  in  the 
original  suit  terminates  with  the  judgment,  and  that  the  require- 
ment of  a  formal  substitution  of  attorneys  applies  only  to  changes 
and  substitutions  made  before,  and  not  to  those  made  after, 
judgment,*  and  therefore  that  a  party  may  employ  a  new  attorney 

Minnesota.  —  McFarland  a\    Butler,  Oourt  May  Disregard  Aote  of  Attorney 

ii  Minn.  72.  Irregularly  Substituted.  —  In  Jerome  v. 

New    York.  —  Miller    v.    Shall,    67  Boeram,   1  Wend.  (N.  Y.)  293,  it  was 

Barb.  (N.   Y.)  446;    Felt  v.   Nichols,  held  that  where  an  attorney  is  retained, 

(Supm    Ct.  Tr.  T.)  21   Misc.  (N.  Y.)  another  attorney  cannot  act  for  the 

404;  Parker  v.  Williamsburgh,  (Supm.  party  without  being  regularly  substi- 

Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  250.  tuted,   and   the  acts  of   such  second 

Oregon,  —  Poppleton   v.   Nelson,    10  attorney  will  be  disregarded   by  the 

Oregon  437.  court.     In  this  case  notice  of  motion 

Wisconsin,  —  Waterhouse    v.    Free-  was  given  in  the  name  of  a  second 

man.  13  Wis  339.  attorney  not  regularly  substituted,  and 

United  States.  —  Wilkinson  v.  Tilden,  the  motion  was  denied  with  costs  on 

14  Fed.  Rep.  77A.  the  ground    that    the    notice    should 

England.  —  Powel  v.  Little,  1  W.  Bl.  have  been  given  in  the  name  of  the 

8;  Macpherson  v.  Rorison,  t   Dougl.  attorney  originally  retained,  or  a  regu- 

217.  lar  substitution  shown. 

In  Justices'  Courts.  — In   McFarland  1.  Grant  v.  White,  6  Cal.  55;  Cle- 

v.  Butler,  11  Minn.  72,  it  was  held  that  ment  e\  Crossman,  8  Johns.  (N.  Y.)287; 

the  provision  of  the  Minnesota  statute  Hoffman  v.  Rowley,  (Supm.  Ct.  Gen. 

(Pub.   Stat,,   c.   82,   %   14,   Stat.   1894,  T.)  13  Abb.  Pr.  (N.  Y.)  399;  Robinson 

§  6192),   that  until  written  notice  of  r.   McClellan,  (Supm.  Ct.  Spec.  T.)  1 

substitution  is  given  the  adverse  party  How.   Pr.  (N.  Y.)  90;  Harden  be  rgh  v. 

"  is  bound  to  recognize  the  former  at-  Thompson,  1  Johns.  (N.  Y.)  61;  Given 

torney,"  applies  to  the  original  attor-  v  Driggs,  3  Cai.  (N.  Y.)  150;  Wilkin, 

ney  in  an  action  in  a  justice's  court,  son  v.  Tilden,  14  Fed.  Rep.  778. 

although  another    is  associated   with  Service  of  Notice  of  Trial.— In  Lan- 

him  on  appeal  to  the  District  Court,  dyskowski  v.  Lark,  108  Mich.  500,  it  was 

and  has  charge  of  the  case  on  appeal  held  that  service  of  notice  of  trial  upon 

to  the  Supreme  Court.  an  attorney  who  has  appeared  for  all  of 

Sight  to  Disregard  and  Return  Kotlee.  the  defendants  and  pleaded  the  gen- 

—  In  Miller  v.  Shall,  67  Barb.  (N.  Y.)  eral  issue  is  good  as  against  ail,  in  the 

446,  it  was  held  that  where  no  order  absence  of  any  order  of  substitution, 

for  substitution  was  obtained  or  notice  although  in  the  meantime  two  of  the 

thereof  served  on  an  attorney,  he  was  defendants  have  appeared  by  another 

not  called  upon  to  recognize  the  person  attorney  and  filed  a  like  plea, 

who  claimed  to  be  substituted  as  attor-  8.  Wilkinson  v.  Tilden,  14  Fed.  Rep. 

ney,  and  might  properly  disregard  and  778. 

return  any  notice  received  from  such  3.  Knox  v.  Randall,  24  Minn.  479; 

person.     See   also   10   the  same  effect  Egan    v.    Rooney,   (N.  Y.  Super.   Ct. 

Felt  v.  Nichols,  (Supm.  Ct.  Tr.  T.)  21  Spec.  T.)    38   How.   Pr.    (N.  Y.)  121; 

Misc.  (N.  YO404.  Gonnigal    v.  Smith,  6  Johns.  (N.   YJ 
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to  issue  execution  upon  a  judgment  or  to  take  any  other  pro- 
ceedings for  its  enforcement  without  a  formal  substitution  of 
attorneys.1 

Appeal  from  Judgments.  —  Although  there  are  decisions  to  the 
contrary,  it  would  seem  to  be  the  general  rule  that  an  appeal 
from  a  judgment  is  not  such  a  new  proceeding  as  to  authorize 
the  appearance  of  a  new  attorney  without  formal  substitution;* 
and  a  notice  of  appeal  signed  by  an  attorney  not  of  record  in  the 
original  action,  and  not  formally  substituted,  has  been  held  to 
be  void.^ 

IL  Manner  of  Substitution  —  1.  By  Consent  of  Attorney  and 
Client.  —  A  substitution  of  attorneys  may  be  made  by  the  con- 

106;  Wilkinson  v.  Tilden,  14  Fed.  Rep.  v.  Smith,  4  B.  &  Aid.  466,  6  £.  C.  L. 

778;  Marr  v.  Smith,  4  B.  &  Aid.  466,  562. 

6  E.  C.  L.  562.  8.  Pensa  v.  Pensa,  (N.  Y.  Super.  Ct. 

1.  Hinkley     v.    St.    Anthony    Falls  Gen.  T.)  3  Misc.  (N.  Y.)  417;  Shuler  v. 

Water   Power  Co.,  9  Minn.  55;  Knox  Maxwell,  38  Hun  (N.  Y.',  240;  Miller 

v.  Randall,  24  Minn.  479;  Berthold  v.  v.  Shall,  67  Barb.  (N.  V.)  446;  Fry  v. 

Fox,  21  Minn.  51;  Cruikshank  v.  Good-  Bennett,  (N.  Y.  Super.  Ct.  Gen.  T.)  7 

win,  (Supm.  Ct.  Gen.  T.)2oN.Y.  Supp.  Abb.  Pr.  (N.  Y.)  365. 

757.  Contra.  —  M'Laren    v.    Charrier,    5 

Issuance  of  Execution.  —  An  attorney  Paige  (N.  Y.)  530;  Webb  v.  Milne,  (N.* 

other  than  the  regular  attorney  in  the  Y.  Super.  Ct.  Spec.  T.)  10  Civ.   Pro. 

cause  may  issue  execution  without  any  (N.  Y.)  27;  Pratt  v.  Allen,  (Buffalo  Su- 

formal  substitution.     Thorp  v.  Fowler,  per.  Ct.  Gen.  T.)  19  How.  Pr.  (N.  Y.) 

5  Cow.  (N.  Y.)  446;  Ward  v.  Sands,  450. 

(Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas.  In  McDonald  v.  McConkey,  54  Cal. 

(N.  Y.)  60;  State  v.  Gulick,  17  N.  J.  L.  143,  while  it  was  not  decided  whether 

435".  Tipping  v.  Johnson,  2  B.  &  P.  357.  or  not  it  is  competent  for  an  attorney 

Employment  of  Second  Attorney  to  Open  not  of  recor  J  to  take  and  prosecute  an 

Default.  —  The  authority  of  an  attorney  appeal,  the  court  inclined  to  the  belief 

ceases  with  the  entry  of  judgment,  and  that  it  would  be  competent;  an  appeal 

the  defendant  may  thereafter,  without  being,  like  a  writ  of  error,  a  new  pro- 

any  order    of    substitution,    lawfully  ceeding. 

employ    another  attorney   to    open   a  8.  Pensa  v.  Pensa,  (N.  Y.  Super.  Ct. 

default  taken  against    him,  and    the  Gen.  T.)  3  Misc.  (N.  Y.)  417;  Miller  v. 

authority   of    such  attorney  cannot  be  Shall,  67  Barb.  (N.  Y.)446;  Thierry  v. 

questioned.    Davis  v.  Solomon,  (Supm.  Crawford,  33  Hun  (N.  Y.)  366. 

Ct.  App.  T.)  25  Misc.  (N   Y.)  695.  Contra.  —  In  McDonald  v.  McConkey, 

Attachment  for  Contempt  of  Court  in  Not  54  Cal.   143,  it  was  held  that  a  party 

Performing  Award.  —  In  State  v.  Gulick,  may  authorize  an  attorney  not  of  record 

17  N.  J.  L.  435,  it  was  held  that  on  is-  both  to  give  and  to  sign  a  notice  of  ap- 

sii'ng  an  attachment  for  contempt  of  peal  without  formal  substitution.     See 

court   in   not    performing    an   award,  also  Exp.  Clarke,  62  Cal.  490,  in  which 

different  attorneys  from  the  one  who  it  was  held  that  a  notice  of  appeal  may 

was  attorney  on  record  in  fane  original  be  signed  by  an  attorney  of  the  court 

suit  may  be  appointed  by  the  party,  authorized  by  the  defendant, 

and  without  a  substitution  of  record  or  Notice  by  Appellant  in  Person.  —  In 

by  order  of  court.  Poppleton  v.  Nelson,  10  Oregon  437,  it 

Motion  for  New  Trial.  —  As  holding  was  held  that  if  the  appellant  appeared 

that  no  order  of  court  is  necessary  to  by  attorney  in  the  court  below,  and  the 

enable  a  new  attorney  to  move  for  a  record  fails  to  show  any  change  and 

new  trial,  see  Doe  v,  Bransom,  6  Dowl.  appearance  by  himself  in  person,  the 

490.  notice  of  appeal  must  be  given  by  such 

Entry  of  Satisfaction  of  Judgment.  —  A  attorney;  and  a  notice  purporting  to  be 

formal  substitution  of  attorneys  is  not  given  and  signed  by  the  appellant  in 

necessary  to  enable  a  new  attorney  to  person  is  invalid,  and  will  not  enable 

enter  satisfaction  of  judgment.     Marr  him  to  maintain  his  appeal. 
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sent  of  both  the  attorney  and  client.1 

2.  On  Application  and  Order  of  Court  —  a.  In  General.  —  If  a 
substitution  of  attorneys  be  not  made  by  consent  of  both  client 
and  attorney,  an  order  for  such  substitution  must  be  obtained  by 
making  proper  application  to  the  court.* 


1.  Prescott  v.  Salthouse,  53  Cal.  221; 
Withers  v.  Little,  56  Cal.  370;  Cohen 
v.  Smith,  33  111.  App.  344;  Coon  v. 
Plymouth  Plank  Road  Co.,  32  Mich. 
248;  Buckley  v.  Buckley,  (Supm.  Ct. 


action,  notwithstanding  the  fact  that  no 
order  has  been  entered  on  such  consent. 
Quinn  v,  Lloyd,  (N.  Y.  Super.  Ct.  Spec. 
T.)36How.  Pr.(N.  Y.)378.  Inthiscase 
a  stipulation  was  given  by  an  attorney 


Gen.  T.)  45  N.  Y.  St.  Rep.  827;  Matter  after  he  had  given  his  client  a  consent 
of  Prospect  Ave.,  (Supm.  Ct.  Gen.  T.)  for  substitution  of  another  attorney, 
1  N.  Y.  Annot.  Cas.  352.  note;  yuinn     and  it  was  held  that  he  was  precluded 


v.  Lloyd,  (N.  Y.  Super.  Ct.  Spec.  T.)  36 
How.  Pr.  (N.  Y.)  378;  Manning  v. 
Hayden,  5  Sawy.  (U.  S.)  360,  16  Fed. 
Cas.  No.  9,043.  See  also  Chicago  Pub- 
lic Stock  Exch.  v.  McClaughry,  50  111. 
App.  358. 

In  California,  by  section  284  of  Code 
Civ.  Pro.,  it  is  provided  that  an  attor- 
ney may  be  changed  "  upon  consent 
of  both  client  and  attorney,  filed  with 
the  clerk  or  entered  upon  the  minutes." 
See  Prescott  v.  Salthouse,  53  Cal.  221; 
Withers  v.  Little,  56  Cal.  370. 

In  New  York,  there  being  no  express 
provision  in  the  code  as  to  the  substi- 
tution of  attorneys,  it  was  provided  by 
a  rule  of  court  that  "  an  attorney  may 
be  changed  by  consent  of  the  party  and 
his  attorney,  or  upon  application  of  the 
client  upon  cause  shown,"  etc.  Mat- 
ter of  Prospect  Ave.,  (Supm.  Ct.  Gen. 
T.)  1  N.  Y.  Annot.  Cas.  352,  note.  See 
also  Ulster  County  v.  Brodhead,(Supm. 
Ct.  Spec.  T.)  44  How.  Pr.  (N.  Y.)4ii; 
Krekeler  v.  Thaule,  (C.  PI.  Spec.  T.)  49 
How.  Pr.  (N.  Y.)  138. 

Consent  of  Both  Attorney  and  Client  Es- 
sential. —  An  attorney  can  in  no  case 


by  such  consent  from  giving  the  stipu- 
lation, although  no  order  had  as  yet 
been  entered  upon  the  consent. 

8.  California. — Rundberg  v.  Belcher, 
118  Cal.  589;  Faulkner  v.  Hendy,  99 
Cal.  172;  People's  Home  Sav.  Bank  vr 
Superior  Ct.,  104  Cal.  649;  Ex  p. 
Clarke,  62  Cal.  490;  Prescott  v.  Salt- 
house,  53  Cal.  221. 

Idaho.  —  Curtis  v.  Richards,  (Idaho 
1895)  40  Pac.  Rep.  57. 

Illinois. — Chicago  Public  Stock  Exch. 
v.  McClaughry,  50  111.  App.  358. 

Michigan, —  Coon  v.  Plymouth  Plank 
Road  Co.,  32  Mich.  248. 

New  York.  —  Gardiner  v.  Tyler,  (C. 
PI.  Spec.  T.)  36  How.  Pr.  (N.  Y.)  63; 
Matter  of  Davis,  7  Daly  (N.  Y.)  1; 
Woodford  v.  Rasbach,  (Supm.  Ct.  Spec. 
T.)  6  Civ.  Pro.  (N.  Y.)  315;  Myer  v. 
Abbett,  20  N.  Y.  App.  Div.  390;  Mat- 
ter of  Prospect  Ave.,  85  Hun  (N.  Y.) 
257,  1  N.  Y.  Annot.  Cas.  352;  Griggs 
v.  Brooks.  79  Hun  (N.  Y.)  394. 

United  States. — Manning  v.  Hayden, 
5  Sawy.  (U.  S.)  360,  16  Fed.  Cas.  No. 
9.043- 

In  California  a  substitution  or  change 


be  changed  simply  by  the  consent  of     of  attorneys  may,  under  the  statute, 
the  attorney  himself,  but  there  must     be  had  by  consent  of  both  client  and 


be  consent  of  both  the  attorney  and 
client.  Buckley  v.  Buckley,  (Supm. 
Ct.  Gen.  T.)  45  N.  Y.  St.  Rep.  827. 
See  also  Hackley  1.  Muskegon  Circuit 
Judge,  58  Mich.  454. 

Consent    to    Be  Filed  on  Order.  —  In 
Krekeler  v.  Thaule,  (C.  PI.  Spec.  T.)  49 


attorney,  or  "  upon  the  order  of  the 
court,  upon  the  application  of  either 
client  or  attorney,  after  notice  from  one 
to  the  other."  Code  Civ.  Pro.  Cal., 
§  285.  See  Rundberg  v.  Belcher,  118 
Cal.  589. 
.In  Criminal  Cases.  — The  sections  of 


How.  Pr.  (N.  Y.)  138,  it  was  held  that  the  California  code  regulating  substi- 

an  attorney  might  properly  be  changed  tution  of  attorneys  are  held  to  have  no 

on   his  own  consent,  but  that  it  was  application  to  criminal  cases.     Ex  p. 

necessary  to  file  such  consent  on  an  Clarke,  62  Cal.  490. 

order  entered  substituting  the  new  at-  Associating  New  Attorney.  —  Nor  do 

torney.  these  sections  authorize   an  order  of 

Effect  of  Consent  in  Absence  of  Order.  —  court  associating  a  new  attorney  with 

A  consent  for  substitution  given  by  an  others.     Prescott  v.  Salthouse,  53  Cal. 

attorney  to  his  client  precludes  the  at-  221. 

torney  from  acting  subsequently  in  the  In  Hew  York,  by  rule  of  court,  an 

1012  Volume  XX. 


fanner  of         SUBS TITUTION  OF  A  TTORNE  YS.     Substitution. 

b.  Right  of  Client  to  Change  Attorney.  —  Generally 

speaking,  a  party  has  an  absolute  right  to  change  his  attorney  at 
will,  at  any  point  in  the  suit,  and  without  assigning  any  cause 
therefor,  upon  making  application  for  the  substitution  in  the 
proper  manner.1 

Payment  of  Feet  Earned.  —  This  general  rule  is,  however,  subject 
to  the  exception  that  the  attorney's  fees  for  services  already  ren- 
dered must  be  paid  or  secured  to  him,*  where  the  application 
for  substitution  assigns  no  cause  therefor.3 

Attorney  may  be  changed  by  consent  8.  Hudson  Trust,  etc.,  Inst.  v.  Carr- 

of  both  attorney  and  client,  "  or  upon  Curran  Paper  Mills,  (N.J.  1899)  44  Atl. 

application  of  the   client   upon  cause  Rep.   638;    Matter  of  Prospect  Ave., 

shown,  and  upon  such  terms  as  shall  85    Hun  (N.  Y.)  257,    1   N.  Y.   Annot. 

be  just,  by  the  order  of  the  court  or  a  Cas.  352;  Ulster  County  v.  Brodhead, 

i'udge    thereof,   and    not  otherwise."  (Supm.  Ct.  Spec.  T.)  44  How.  Pr.  (N. 

lule  10  of  Rules  of  Court,  quoted  in  Y.)  411;    Ogden  v.   Devlin,  45  N.  Y. 

note  to  Matter  of  Prospect  Ave.,  (Supm.  Super.  Ct.  631;  Stevenson  v.  Stevenson, 

Ct.  Gen.  T.)  I  N.  Y.  Annot.  Cas.  352.  3  Edw.  (N.  Y.)  340;   In  re  Paschal,  10 

1.  California.  —  Lee  v.  Superior  Ct.,  Wall.  (U.  S.)  483;  Wilkinson  v.  Tilden, 

112  Cal.  354;  Downer  v.  Norton,  16 Cal.  14  Fed.  Rep.  778,  21  Blatchf.  (U.  S.) 

436;  Woodbury  v.  Nevada  Southern  R.  192;    Carver's    Case,    7    Ct.    CI.   499; 

Co.,  121  Cal.  165.  Twort  v.  Dayrell,  13  Ves.  Jr.  195. 

New  Jersey.  —  Hudson  Trust,  etc.,  Attorney's  Lien  on  Papers.  —  Where  a 

Inst.  v.  Carr-Curran  Paper  Mills  (N.  board  of  supervisors  by  their  vote  dis- 

J.  1899)  44  Atl.  Rep.  638.  charge  a  firm  of  attorneys  who  have 

New  York.  —  Ulster  County  v.  Brod-  been  acting  in  their  employ  (so  far  as 

head,  (Supm.  Ct.  Spec.  T.)  44  How.  their  vote  can  discharge  them),  merely 

Pr.  (S.   Y.)  411;   Matter  of  Prospect  because  the  supervisors  choose  so  to 

Ave.,  85  Hun  (N.  Y<)  257,  1  N.  Y.  An-  do,  with  a  view  to  substitute  another 

not.  Cis.  352;  Trust  v.  Repaor,  (N.  Y.  attorney  for  the  board,  they  must  pay 

Super.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  the  firm  of  attorneys  I  heir  reasonable 

Y.)   570;   Ogden   v.  Devlin,  45    N.  Y.  claims,  which  may  be  ascertained  by  a 

Super.  Ct.  631.  reference.     And  the  attorneys  are  not 

Ohio.  —  Dodson   v.    Riddle,    1   Ohio  bound  to  consent  to  a  substitution  or 

Dec.  (Reprint)  54   1  West.  L.  J.  393.  to  deliver  the  papers  upon  which  they 

United  States.  —  Wilkinson  v.  Tilden,  have  a  lien,  until  the  amount  of  their 

14  Fed.   Rep.  778;    In  re  Paschal,   10  just   demands   is  ascertained   by   the 

Wall.  (U.S.)  483;  Isaacs  v.  Abraham,  court  or   a    referee,   and    paid  them. 

6  Reporter  737,  13  Fed.  Cas.  No.  7,094;  Ulster  County  v.  Brodhead,  (Supm.  Ct. 

Carver's  Case,  7  Ct.  CI.  499;  Yates  v.  Spec.  T.)  44  How.  Pr.  (N.  Y.)  411. 

Milwaukee,  10  Wall.  (U.  S.)  497.  3.  Matter  of  Prospect  Ave.,  85  Hun 

Contract  Fixing  Compensation.  —  In  (N.  Y.)  257,  1  N.  Y.  Annot.  Cas.  347,  in 
Downer  v.  Norton,  16  Cal.  436,  it  was  which  case  the  court  said:  "  If  an  un- 
held  thai  a  contract  with  an  agent  to  conditional  substitution  is  asked  for, 
carry  on  a  suit  for  one-third  interest  this  will  not  be  granted  unless  such  mis- 
will  not  preclude  a  substitution  of  at-  conduct  on  the  part  of  the  attorney  is 
torneys  by  the  principal,  since  he  is  a  shown  as  would  deny  him  the  ptotection 
plaintiff  in  the  suit,  with  all  the  rights  which  the  court  would  otherwise  afford 
attaching  to  that  character,  and  among  him  for  his  fees  or  for  any  other  lien  that 
them  the  right  to  employ  such  attorney  he  might  have.  We  think,  apart  from 
as  he  may  select  to  manage  and  con-  the  question  of  misconduct  or  bad  faith, 
duct  it  for  him.  that  a  client  subject  only  to  the  pay- 
Bight  Hot  Lost  by  Giving  Power  of  At-  ment  of  the  attorney's  fees  in  a  proper 
torney.  —  In  Carver's  Case,  7  Ct.  CI.  case,  or  securing  them  if  they  cannot 
499,  it  was  held  that  the  right  of  a  then  be  fixed  and  determined,  has  the 
client  to  change  his  counsel  is  not  lost  right,  without  assigning  cause,  at  any 
by  reason  of  his  having  given  to  the  point  in  a  suit  or  proceeding,  to  change 
first  attorney  of  record  an  irrevocable  his  or  her  attorney.  While,  therefore, 
power  of  attorney.  the  client  has  a  right  to  a  substitution 
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c.  Manner  of  Application.  —  As  a  general  rule  it  would 
Beem  that  a  motion  is  the  proper  form  of  application  for  a  sub- 
stitution of  attorneys.1 

d.  Notice  to  Attorney  of  Record.  —  On  application  of  a 
party  to  the  court  for  an  order  substituting  an  attorney,  it  would 
seem  that  notice  thereof  must  be  given  to  the  party's  attorney  of 
record.* 

e.  Resistance  by  Assignee  of  Moving  Party.  —  If  a  motion 

for  a  substitution  of  attorneys  is  resisted  by  one  who  claims  to 
be  an  assignee  of  the  moving  party,  and  who  seeks  to  substitute 
a  different  attorney,  and  if  the  rights  of  such  claimant  as  assignee 
to  make  such  substitution  are  contested,  the  court  will  make  no 
inquiry  as  to  the  real  party  in  interest,  but  will  allow  the  party 
to  the  record  to  change  his  attorney,  and  will  give  leave  to  the 
party  claiming  to  be  his  assignee  to  appear  by  his  attorney  and 
file  briefs,  and  require  that  notice  of  all  motions  be  served  upon 
him.* 

/.  Withdrawal  of  Application.  —  Where  a  party  has 
applied  for  a  substitution  of  attorneys,  and  the  cause  has  been 

at  any  time  upon  payment  or  the  secur-  2.  Rundberg  v.  Belcher,  xi8Cal.  589; 

ing  of  the  attorney's  fees — which  is  Prescott    v.    Salthouse,   53    Cal.  021; 

bjt  another  way  of  saying  that  such  Curtis  v.  Richards,  (Idaho  1895)  40  Pac. 

right  is  conditional  —  there  is  the  other  Rep.  57. 

right,  arising  from  the  misconduct  of  A  Petition  for  a  Writ  of  Mandate  to 
the  attorney,  which,  when  shown  to  compel  a  superior  judge  to  make  an 
the  satisfaction  of  the  court,  is  uncon-  order  of  substitution  of  attorneys  in  a 
ditional.  In  one  case  a  substitution  is  cause  pending  before  him,  upon  the 
granted  as  a  matter  ot  course  upon  application  of  the  client  after  notice  to 
terms;  and  in  the  latter,  for  ml  scon-  the  attorney  cf  record,  without  his  con- 
duct,the  substitution  is  unconditional."  sent  filed  or  entered  upon  the  minutes, 
Citing  Ogden  v.  Devlin,  45  N.  Y.  is  insufficient  to  justify  the  issuance  of 
Super.  Ct.  631;  Prentiss  v.  Livingston,  the  writ,  where  it  does  not  state  or 
(Marine  Ct.  Spec.  T.)  60  How.  Pr.  (N.  show  that  written  notice  of  the  motion 
Y.)  380;  In  re  Paschal,  10  Wall.  (U.  S.)  for  the  substitution  was  served  upon 
483.  the  attorney  of  record  at  least  five  days 

JUght  of  Attorney  to  Compensation. —  before  the  hearing;  and,  as  every  in- 

As  to  the  attorney's  right  to  com  pen-  tendment  is  in  favor  of  the  regularity 

sation  generally,  and  also  for  ground  and  propriety  of  the  order  made,   it 

upon     which    an     attorney     may    be  must  be  presumed,  where  the  contrary 

changed  without  providing  for  his  pay-  is  not  made  to  appear,  that  the  court 

ment,  see  the  title  Attorney  and  Client,  properly   exercised    its    discretion    to 

3  Am.  and  Eng.  Encyc.  of  Law  (2d  ed.)  deny  the  motion    for  Insufficiency   of 

411,425  et  seq.  such  notice.     An  averment  in  the  pe- 

Ajb  to  the  Enforcement  of  an  Attorney's  tition    for   the    writ  of   mandate  that 

Lien  for  fees  for  services  generally,  see  the  motion  for  the  substitution  of  at- 

article  Liens,  vol.  13,  p.  122.  torneys,  "  after  several  continuances, 

1.  People's  Home  Sav.  Bank  v.  Su-  came  on  regularly  for  hearing."  does 

periorCt.,  104  Cal.  649;  Lee  v.  Superior  not  supply  a  defect  in   the  petition  in 

Ct.,  112  Cal.  354;  Faulkner  v.  Hendy,  not  showing  sufficient   notice  of  the 

99  Cal.  172;  Rundberg  v.  Belcher,  118  hearing,   where  it  is  not  alleged  that 

Cal.   589;    Myer  v.  Abbett,  20  N.  Y.  the  attorney  of  record  appeared  at  any 

App.  Div.  390;  Woodford  v.  Rasbach,  of  the  continuances  or  at  the  final  hear- 

(Supm.  Ct.  Spec.  T.)  6  Civ.  Pro.  (N.  ing.     Rundberg  v.    Belcher,  118  Cal. 

Y.)  315.     As  to  the  procedure  on  mo-  580. 

tions  generally,  see  article  Motions,  3.  Faulkner  v.  Hendy,  99  Cal.  179, 

vol.  14,  p.  70.  where  such  order  was  made. 
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referred  and  a  report  made  by  the  referee  that  a  certain  amount 
is  due,  the  party  cannot  subsequently  withdraw  his  application; 
he  should  not  be  allowed  to  escape  the  effect  of  the  court's  deci- 
sion as  to  the  amount  due.1 

g.  ORDER  OF  COURT  —  (i)  General  Rule  as  to  Necessity. — 
A  party  cannot  change  his  attorney  without  leave  of  court,*  and 
an  order  of  court  granting  the  application  for  substitution  is 
essential  to  render  a  change  of  attorneys  regular.3 

(2)  Imposition  of  Terms.  —  In  granting  an  application  for  a  sub- 
stitution of  attorneys  the  court  may  exercise  its  discretion,  and 
may  in  ordering  such  substitution  impose  certain  conditions, 
such  as  the  payment  of  fees  already  due.4 

1.  Matter  of  Davis,  7  Daly  (N.  Y.)  1.  cially  to  mention  that  it  was  by  consent 
See,  however,  Gardiner  v.  Tyler,  (C.  of  the  court."  Chicago  Public  Stock 
PI.  Spec.  T.)  36  How.  Pr.  (N,  YO63,  E*ch.  v.  McClaughry,  50  111.  App.  358, 
wherein  it  was  held  that  although  good  quoting  Anonymous,  19  Mod.  440, 
faith  would  seem  to  require  that  the  Notice  Without  Order  Insufficient.— 
party,  after  resorting  to  the  aid  of  the  An  order  and  a  notice  of  substitution 
court  for  a  change  of  his  attorney,  are  both  essential  to  render  a  change 
should  pay  the  amount  reported  due  of  attorneys  regular.  Notice  alone 
the  attorney,  the  court  can  only  regard  without  an  order  actually  obtained  is 
it  as  a  debt  for  professional  services  insufficient.  Miller  v.  Shall,  67  Barb, 
liquidated  by   the   referee   under  the  (N.  Y )  446. 

order  of  the  court,  leaving  the  attorney,  4.  Wolf  v.  Trochelman,  5  Robt.  (N. 

upon  withdrawal  of  the  application,  to  Y.)  611;    Hoffman   v.  Van   Nostrand, 

collect  the  amount  of  such  indebted-  (Supm.  Ct.)  14  Abb.  Pr.  (N.  Y.)  336; 

ness  by  action,  or  to  take  such  other  Greenfield  v.  New  York,  28  Hun  (N. 

proceeding  as  shall  be  advised.  Y.)  320;   Ogden  v.   Devlin,  45  N.   Y. 

2,  Krekeler  v.  Thaule,  (C.  PI.  Spec.  Super.  Ct.  631:  Stevenson  v.  Steven- 
T.)  49  How.  Pr.  (N.  Y.)  138.  son,   3  Edw.   (N,  Y.)  340;   Cregier  v. 

8.  Chicago  Public  Stock  Exch.  v,  Mc-  Cheesbrough,  (N.  Y.  Super.  Ct.)  25 
Claughry,  50  111.  App,  358;  State  v.  How.  Pr.  (N.  Y.)aoo;  Gardner  v.  Tyler, 
Hawkins,  28  Mo.  366;  Miller  v.  Shall,  (C.  PI.  Gen.  T.)  5  Abb,  Pr.  N.  S.  (N. 
67  Barb.  (N.  Y.)  446;  Wolf  v.  Trochel-  Y.)  33;  Philadelphia  v.  Postal  Tel, 
man,  5  Robt.  (N.  Y.)  611;  Mumford  v.  Cable  Co.,  1  N.  Y.  App.  Div.  387; 
Murray,  Hopk.  (N.  Y.)  369;  Jerome  v.  Howland  v.  Taylor,  6  Hun(N.  Y.)  237; 
Boeram,  1  Wend.  (N.  Y.)  293;  Hoff-  Wilkinson*  Tilden,  14  Fed.  Rep.  778. 
man  v.  Van  Nostrand,  (Supra.  Ct.)  14  Imposition  of  Terms  —  Various  Con- 
Abb.  Pr.  (N.  Y.)  336;  Parker  v.  Wil-  tiderations.  —  "A  party  will  not  be  per- 
liamsburgh,  (Supm.  Ct.  Spec.  T.)  13  mitted  to  substitute  a  new  solicitor  in 
How.  Pr.  (N.  Y.)  250;  Wilkinson  &.  the  place  of  one  who  has  had  charge 
Tilden,  14  Fed.  Rep.  778;  Macpherson  of  the  cause,  without  the  consent  of 
v.  Rorison,  1  Dougl.  217;  Perry  v.  the  court.  That  consent  is  sometimes 
Fisher,  6  East  549.  given  upon  terms,  and  sometimes  with- 

Consent  to  Appear  of  Becord. —  In  Par-  out  terms;   sometimes  upon  condition 

ker  v.  Williamsburgh,  (Supm.  Ct.  Spec,  that  the  fees  of   the  first  solicitor  be 

T.)  13  How.  Pr.  (N.  YO250,  it  was  held  paid,  and  sometimes  without  such  con- 

that  where   an  attorney  has   been  re-  dition.  When  a  solicitor  has  abandoned 

tained  and  has  appeared  in  the  action,  the  cause  of  his  client  or  when  he  is 

the  party  will  not  be  allowed  to  revoke  not  faithful  to  such  cause,  or  when  he 

his  authority  and  appoint  a  new  one  acts  in  a  manner  that  is  inconsistent 

without  an  order  of  the  court  or  of  a  with   the  trust    reposed   in   him,   the 

judge  at  chambers  duly  entered  in  the  court   will   give  its  consent  that  the 

minutes  of  the  court.  solicitor  be  changed,  and  order  that  he 

"  One  cannot  change  his  attorney  on  deliver  up  the  papers,  without  the  pay- 
record  without  leave  of  the  court,  ment  of  his  fees.  The  bringing  of  a 
*  »  •  and  when  an  attorney  of  rec-  suit  against  the  client  by  the  solicitor, 
ord  is  changed  the  record  ought  spe-  for  his  fees,  may,   under  certain  r.ir- 
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(3)  Reference  to  Determine  Attorney's  Compensation.  —  It  would 
seem  that  the  court,  in  ordering  the  substitution  of  attorneys, 
may  itself  ascertain  the  amount  of  the  attorney's  just  demand, 
or  may  order  it  to  be  ascertained  by  means  of  a  reference.1 

h.  Notice  of  Substitution  to  Adverse  Party  —  (i)  Gen- 
eral Rule.  —  Where  an  attorney  of  record  has  been  changed  upon 
proper  application  and  order  of  the  court,  due  notice  of  such 
change  and  of  the  substitution  of  the  new  attorney  or  of  the 
appearance  of  the  party  in  person  must  be  given  to  the  adverse 
party.*  Until  such  notice  has  been  duly  served  the  attorney 
substituted  cannot  legally  move  in  the  cause,8  and  the  adverse 
party  will  be  justified  in  treating  only  with  the  attorney  of  record 
who  first  appeared  in  the  action.4 

(2)  Waiver. — This   requirement   that    notice   of  a  change  of 

cum  stances,    be   such    an  act  as   will  Illinois. — Chicago  Public  Stock  Exch. 

justify  the  client  in  substituting  an-  v.  McClaughry,  50  111.  App.  358. 

other  solicitor  in  his  place,  and  will  Maine.  —  White  v.  Johnson,  67  Me. 

authorize  the  court  to  consent  to  such  287. 

substitution    without  the  payment  of  Michigan.  —  Comfort  v.  Stockbridge, 

his  fees."     Per  Ingersoll,  J.,  in  Sloo  38  Mich.  342;    Kelley  v.  Simpson,  79 

v.  Law,  4  Blatchf.  (U.  S.)  268.  Mich.  392. 

1.  Ulster  County  v.  Brod head  (Supm.  Minnesota,  —  McFarland  v.  Butler. 
Ct.  Spec.  T.)44  How.  Pr.  (N.  Y.)4ii;  11  Minn.  72. 

Dean  v.  Driggs,  82  Hun  (N.  Y.)  561.  New  York,  —  Miller  v.  Shall,  67  Barb. 

See  also  Philadelphia  v.  Postal  Tel.  (N.  Y.) 446;  Hoffman  v.  Rowley,  (Supm. 

Cable  Co.,   1   N.    Y.   App.   Div.  387;  Ct.  Gen.  T.)  13  Abb.  Pr.  (N.  Y.)  399; 

Chatfield  v.  Hewlett,  2  Dem.  (N.  Y.)  Given  v.  Diiggs,  3  Cai.  (N.  Y.)  150; 

191.     And  see  article  References,  vol.  Hildreth  v.  Harvey,  3  Johns.  Cas.  (N. 

17*  P«  978.  Y.)  300;  Hardenbergh  v.  Thompson,  1 

Proceedings    on  Beferenoe. —  Upon  a  Johns.   (N.   Y.)  61;  Heath  v.  Taylor, 

motion   for  the  substitution  of  at  tor-  (Supm.  Ct.  Spec.  T.)  2  How.  Pr.  (N. 

neys,    a    reference    to    ascertain    the  Y.)  121;  Dorlon  v.  Lewis,  (Supm.  Ct. 

amount  of  the  attorney's  lien,  although  Gen.  T.)  7  How.  Pr.  (N.  Y.)  132;  Parker 

in  forma  reference  to  hear  and  deter-  v.    Williamsburgh.  (Supm.  Ct.  Spec, 

mine,  is  in  fact  one  to  take  evidence  T.)  13  How.  Pr.  (N.  Y.)  250;  Krekeler 

and  report,  so  that  the  court  may  be  v.  Thaule,  (C.   PI.  Spec.  T.)  49  How. 

able   to   fix   the   amount  of  the  lien.  Pr.  (N.  Y.)  138;    Bogardus  v.   Richt- 

Upon  an  appeal  from  an  order  fixing  meyer,  (Supm.  Ct.  Spec.  T.)  3  Abb.  Pr. 

the  amount  of  the  lien,  the  general  .(N.  Y.)  179;  Jerome  v.  Boeram,  1  Wend, 

term  is  at  liberty  to  examine  the  rec-  (N.  Y.)  293. 

ord,  for  the    purpose  of  determining  Oregon.  —  Poppleton   v.    Nelson,    10 

what  would  be  a  fair  and  reasonable  Oregon  437. 

compensation  to  the  attorney.     Dean  Wisconsin.  —  Waterhouse     v.    Free- 

v.  Driggs,  82  Hun  (N.  Y.)  561,  affirmed  man,  13  Wis.  339. 

on  opinion  below  in  145  N.  Y.  595.  United  States .  —  Wilkinson  v.  Tilden, 

Rejection    of    Referee's  Conoluiion. —  14  Fed.  Rep.  77 8. 

Where  proceedings  have  been  had  in  England.  —  Ryland     v.     Noakes,    z 

the    surrogate's    court    to    substitute  Taunt.  342. 

attorneys,  and  a  reference    has  been  3.  Robinson   v.    McClellan,   (Supm. 

ordered  by  the  court  for  the  purpose  Ct.  Spec.  T.)  1  How.  Pr.  (N.  Y.)  90; 

of  taking  proof  of  the  value  of  the  Comfort  v.  Stockbridge,  38  Mich.  342; 

services  of  a   former  attorney,    it  is  Kelley  v.  Simpson,  79  Mich.  392. 

within  the  discretion  of  the  court  to  4.  White  v.  Johnson,    67   Me.  287; 

reject  the  referee's  conclusions.   Chat-  Comfort  v.  Stockbridge,  38  Mich.  342; 

field  v.  Hewlett,  2  Dem.  (N.  Y)  191.  Parker  v.  Williamsburgh,  (Supm.  Ct. 

2.  California.  —  Grant  v.  White,  6  Spec.  T.)  13  How.  Pr.  (N.  Y.)  250;  Miller 
Cal.  55:  Withers  v.  Little,  56  Cal.  370;  v.  Shall,  67  Barb.  (N.  Y.)446;  Poppleton 
Pre>?cott  v.  Salthouse,  53  Cal.  221.  v.  Nelson,  10  Oregon  437;  Water  house  v. 
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attorneys  be  served  upon  the  adverse  party  is,  however,  for  the 
benefit  of  such  adverse  party,  and  may  be  waived  by  him  or  his 
attorney.1 

i.  Enforcement  of  Substitution.  —  It  has  been  held  that 

where  a  court  improperly  refuses  to  grant  a  motion  for  substitu- 
tion, mandamus  will  lie  to  compel  such  substitution.* 

3.  Substitution  on  Court's  Own  Motion.  —  It  has  been  held  that  a 
court  has  the  power  on  its  own  motion,  upon  good  cause  being 
shown,  to  remove  an  attorney  from  the  charge  of  an  action  and 
to  substitute  another  in  his  place.* 

Ill  Bight  of  Attobhxt  to  Employ  Substitute  —  1.  General 
Eule.  —  Where  a  party  enters  into  an  agreement  with  an  attorney 
for  his  professional  services,  the  attorney  cannot  compel  the  client 
to  accept  the  services  of  a  substitute.4 

2.  Ratification  of  Employment  of  Substitute.  —  If,  however,  a 
substitute  is  in  fact  employed  and  acts  in  the  case  with  the  knowl- 
edge of  the  client,  and  without  objection  on  his  part,  the  client 
will  be  deemed  to  have  ratified  such  employment.5 

IV.  Withdrawal  of  Attobhet.  —  It  is  a  general  rule  that  after 
an  attorney  or  solicitor  has  entered  his  name  upon  the  record  he 

Freeman,   13  Wis.  339.    See  supra,  p.  the  court  said:  "  If  the  plaintiffs  in 

1009.  this  action   have  claims  which    they 

1.  Livermore  v.  Webb,  56  Cal.  489;  deem  just  and  honest,    *    *    *    they 
Withers  v.  Little,  56  Cal.  370.  may  select  their  own  attorneys  to  en- 
Waiver  by  Acknowledgment  of  Service,  force  them;  but  such  attorneys,  in  their 

—  In  Livermore  v.  Webb,  56  Cal.  489,  presentation,  must  not  seek  to  impose 

the  respondent's  attorneys  in  writing  upon  the  court,  nor  use  its  powers  to 

admitted  the  service  of  a  copy  of  a  no*  accomplish  their  purposes  by  wicked 

tice  of  appeal,  without  objecting  that  or  corrupt  practices.     If  they  do.  the 

it   was  signed  by   an   attorney  other  court,  for  its  own  honor  and  dignity, 

than  the  attorney  of  record  of  the  ap-  will,  either  on  its  own  motion  or  at  the 

pellant,  and  it  was  held  that  the  ob-  instance  of  the  party  who  employed 

jection  was   waived.    See  also  as  to  the  attorneys,  remove  them  from  charge 

waiver  by  acknowledgment  of  service,  of  the  action." 

Withers  v.  Little,  56  Cal.  370.  4.  Callahan  v.  Shotwell,  60  Mo.  398; 

Serrioe  on  Attorney  Not  Formally  8ub-  McDonough  v.  Daly,  3  Mo.  App.  606; 

stituted. —  In     Golden    Gate    Consol.  Buckley  v.  Buckley,  (Supm.  Ct.  Gen. 

Hydraulic  Min.  Co.  v.  Yuba  County,  T.)  45  N.  Y.  St.  Rep.  827;  Wilkinson 

65  Cal.  188,  it  was  held  that  service  of  v.  Tilden,  14  Fed.  Rep.  778.     See  also 

papers  may  be  made  upon  an  attorney  Hitchcock  v.   M'Gehee,  7  Port.  (Ala.) 

not  formally  substituted,  but  who  has  556;  Johnson  v.  Cunningham,  1  Ala. 

repeatedly  appeared.     See  also  Rous-  249;  Matter  of  Bleakley,  5  Paige  (N. 

sin  v.  Stewart,  33  Cal.  208,  in  which  it  Y.)3ii. 

was  held  that  where,  at  different  stages        5.  McDonough  v.  Daly,  3  Mo.  App. 

of  proceedings  in  a  cause,  different  at-  606.     See  also  Smith  v.  Lipscomb,  13 

torneys  had  acted  for  one  of  the  par-  Tex   532. 

ties,  without  notice  of  substitution,  the  Averment  of  Performance  —  Proof  of 
service  of  a  notice  upon  the  attorney  Performance  by  Substitute.  —  In  an  action 
last  acting,  and  recognized  by  the  court  by  an  attorney  at  law  on  a  special  con- 
below  as  such,  was  a  sufficient  service  tract  for  professional  services  under  a 
upon  the  party  for  whom  be  was  act-  general  averment  of  performance,  the 
ing.  plaintiff  may  prove    performance  by 

2.  Downer  v.  Norton,  16  Cal.  436.  substitution  of  other  counsel  with  the 
S.  Stewart  v.  Stewart,  (Supm.  Ct.)  56  defendant's  consent.     Smith  v.  Lips- 
How.   Pr.  (N.  Y.)  256,  in  which  case  comb,  13  Tex.  532. 
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cannot  withdraw  it  without  leave  of  court.1 

V.  Votic*  to  Appoint  Avothbh  Attoejtey  -—  1.  In  OtntxmL  ~ 
It  is  expressly  provided  in  some  states  that  where  an  attorney 
shall  die,  or  shall  cease  to  act,  notice  shall  be  given  to  the  client 
to  appoint  another  attorney  in  his  place,  a  prescribed  number  of 
days  before  taking  further  proceedings.*  If  there  is  more  than 
one  party  each  must  be  notified.9 

2.  Effect  of  Failure  to  Comply  with  Notice.  —  If,  after  due  notice 
has  been  given  to  appoint  a  new  attorney,  the  party  neglects  to 
do  so,  it  has  been  held  that  notice  of  any  subsequent  proceedings 
in  the  action  may  properly  be  given  such  party  personally.4 

1.  U.  S.  v.  Curry,  6  How.  (U.  S.)  106.  held  to  be  irregular  where  it  was  bad 
See  also  Chicago  Public  Stock  Exch.  v.  after  the  disbarment  of  the  defendant's 
McQaughry,  50  111.  App.  358,  in  which  attorney,  and  the  only  notice  given 
case  the  court  said:  "  An  attorney  or  was  that  which  accompanied  the  costs, 
solicitor  may  no  more  withdraw  his  which  read,  "  Inclosed  we  send  you 
appearance  from  the  records  without  personally  the  bill  of  costs  with  notice 
an  order  of  court  authorizing  it,  except  of  readjustment  in  this  action,  for  the 
with  the  consent  of  the  adverse  party,  reason  that  Dorthy  is  no  longer  an 
than  he  may  without  the  consent  of  attorney."  Commercial  Bank  v.  Foltz, 
his  client,  or  than  his  client  may  sub-  13  N.  Y.  App.  Div.  603. 

stitute  another  attorney  or  solicitor  in  Service  Operates  as  Stay  of  Proceeding*. 

his  place  without  his  consent."  —  Where  an  attorney  has  died,  service 

2.  In  Michigan  it  is  provided  by  of  a  notice  required  by  section  65  of 
Com  p.  Laws  1871,  §  5630,  that  when  Code  Civ.  Pro.  N.  Y.  to  appoint  another 
an  attorney  shall  cease  to  act  as  such,  stays  all  proceedings  for  thirty  days, 
his  client  shall  be  notified  to  appoint  Hickox  v.  Weaver,  15  Hun  (N.  Y.) 
another,  at   least   thirty  days  before  375. 

any  f  ur.her  proceedings  against  him.  Mer*  Refusal  of  Attorney  to  Go  On  witlk 

Coon  v.  Plymouth  Plank  Road  Co.,  3a  Case.  —  In   Coon   v,    Plymouth   Plank 

Mich.  248.  Road   Co.,   32   Mich.   248,    the  court, 

In  New  York^   under  section  65  of  holding  that  the  rule  requiring  notice 

Code  Civ.  Pro.,  where  an  attorney  dies  to  appoint  another  attorney  does  not 

or  ceases  to  act,  or  is  disbarred,  the  apply  where  a  lawyer  continuing  in 

person  for  whom  he  was  attorney  shall  practice  refuses  to  go  on  with  the  par* 

be  warned  to  appoint  another  attorney  ticular  case,  said:  "  We  do  not  under* 

in  his  place,  and  no  further  proceed-  stand  this  to  apply  to  a  case  where  a 

ings  can  be  taken  against  his  client  practicing  attorney  for  any  reason  de- 

until   thirty   days  after  such    notice,  clines  to  go  on  with  a  particular  case 

Commercial  Bank  v.   Foltz,  13  N.  Y.  while  still  continuing  in  practice.     It 

App.  Div.  603;  Hickox  v.  Weaver,  15  might  be  made  the  means  of  serious 

Hun  (N.  Y.)  375;  Given  v.  Driggs,  3  mischief,  if  it  could  have  such  a  con- 

Cai.  (N.  Y.)  150;  Hildreth  v,  Harvey,  struction.     The  plain  meaning  of  the 

3  Johns.  Cas.  (N.  Y.)  300.  statute  is  to  provide  for  cases  in  which 

Service   of   Kotice.  —  In    Hildreth  v.  the  attorney  or  solicitor,  by  reason  of 

Harvey,  3  Johns.  Cas.  (N.  Y.)  300,  it  death,  disability,  or  other  cause,  has 

was  held  that  where  the  attorney  of  a  ceased  to  practice  in  the  court.     His 

party  dies,  a  notice  to  appoint  another  refusal  to  proceed  in  a  particular  case 

attorney  must  be  served  on  the  party,  is  not  ceasing  to  '  act  as  such  *  attorney 

and  that  putting  it  in  the  cletk's  office  or  solicitor;  it  does  not  even  discon- 

or  giving   notice  of  subsequent   pro-  nect  him  with  the  case;  for  that  can 

ceedings  is  insufficient.  only  be  accomplished  by  consent  of  the 

Notice  Held  Insufficient.  —  Under  sec-  parties  or  of  the  court,  or  by  regular 

tion  65  of  Code  Civ.  Pro.  N.  Y.,  pro-  proceedings    for    the    substitution    of 

viding  that  if  an  attorney  is  disbarred  another." 

no  further  proceedings  can  be  taken  3.  Hickox  v.  Weaver,  15  Hun  (N.  Y.) 

against  his  client  until  thirty  days  after  375. 

notice  to  the  client  to  appoint  another  4.  Hoffman  v.   Rowley,  (Supm.  Ci. 

attorney,  an  entry  of  judgment  was  Gen.  T.)  13  Abb.  Pr.  (N.  Y.)  399. 
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SUBSTITUTION  OF  PARTIES. 

By  Charles  H.  Struct. 

I  Scope  07  Abtiolb,  1020. 
it  Eight  of  Substitution,  1021. 

1.  In  Gene ral)  1021. 

2.  Change  of  Nominal  Parties ,  1023. 

3.  Where  Relation  of  Principal  and  Agent  Exists,  1027. 

4.  In  Actions  Relating  to  Estates  of  Decedents,  1027. 

5.  Substitution  to  Cure  Misjoinder  of  Parties,  1028. 

6.  Substitution  to  Avoid  Bar  of  Statute  of  Limitations,  1028. 

7.  Where  Interest  in  Action  Is  Transferred  Pending  Suit,  1029 

a.  Under  Codes  and  Practice  Acts,  1029. 

(1)  In  General,  1029. 

(2)  Death  of  Assignor  Prior  to  Substitution  oj 
Assignee,  1031. 

(3)  Nominal  Assignee,  1031. 

(4)  What  Assignments  Are  Within  Statute,  1031. 
'5S  Pendency  of  Action  at  Time  of  Assignment,  1032. 
6^  Successive  Transfers,  1033. 

(7)  Substitution    Optional  —  Discretion    of   Court, 

io33- 

(8)  Rights  of  Original  Party  After  Assignment, 

io35- 

b.  In  Equity,  1035. 

8.  On  Assignment  for  Creditors  or  Appointment  of  Receiver, 

1036. 

9.  Substitution  of  Assignee  in  Bankruptcy,  1036. 

10.  Where  Infant  Becomes  of  Age  Pending  Suit,  1037. 

11.  Where  Party  Becomes  Insane  Pending  Suit,  1037. 

12.  Where  Public  Officer  Ceases  to  Hold  Office  Pending  Suit, 

io37- 

13.  Where  Neiv  Trustee,  Receiver,  or  Personal  Representative 

Is  Appointed,  1039. 

14.  In  Actions  of  Ejectment,  1040. 

15.  In  Actions  By  and  Against  Corporations,  1040. 

a .  On  Consolidation  or  Transfer  of  Property,  1040. 

b.  On  Appointment  of  Receiver,  1041. 

c.  On  Discharge  of  Receiver,  1042. 

16.  In  Actions  Against  Sheriffs  and  Constables,  1043. 

a.  Action  to  Recover  Property  Taken  under  Execution, 

1043. 

(1)  Substitution  of  Party  in  Whose  Favor  Execution 

Issued,  1043. 

(2)  Substitution  of  Sheriff  *s  Indemnitors,  1044. 

b.  Action  to  Re  ewer  Property  Taken  in  Replevin,  1046. 

17.  Substitution  by  Order  of  Interpleader,  1047. 

m  Objections  to  Substitution,  104S. 
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Scope  of  Article.    SUBSTITUTION  OF  PAR  TIES.    Scope  of  Article. 

IV.  How  Substitution  Is  Effected,  1050. 

1.  In  General \  1050. 

2.  By  Whom  Motion  May  Be  Made,  1051. 

3.  Time  Within  Which  Motion  May  Be  Made,  105 1. 

a.  In  General,  1051. 

b.  Substitution  by  Order  of  Interpleader,  1053. 

c.  In  Actions  Against  Sheriffs  and  Constables,  1053. 

d.  Substitution  in  Trial  Court  After  Appeal  Taken,  1054. 

4.  Notice  of  Motion,  1054. 

a.  In  General,  1054. 

b.  Motion  by  Assignee  After  Death  of  Assignor,  1055. 

c.  Motion  to  Substitute  Sheriff  fs  Indemnitors,  1056. 

5 .  Averments  of  Motion  Papers  —  Hearing  of  Application,  1 05  6. 

a.  Motion  for  Substitution  of  Assignee,  1056. 

b.  Motion  for  Substitution  by  Order  of  Interpleader,  1057. 

c.  Motion  for  Substitution  of  Sheriff's  Indemnitors,  1058. 

6.  Order,  1058. 

a.  Imposition  of  Terms,  1058. 

b.  Entry  of  Record,  1060. 

V.  Seeyioe  of  Psogess  on  Substituted  Defendant,  1060. 
VX  Effect  of  Substitution,  1061. 

1.  In  General,  1061. 

2.  Amendment  of  Pleading  —  Supplemental  Pleadings,  1062. 

3.  On  Rights  of  Original  Party,  1063. 

4.  On  Stipulations  Previously  Made,  1064. 

5.  On  Prior  Order  of  Reference,  1064. 

6.  On  Prior  Order  Appointing  Receiver,  1064. 

7.  On  Prior  Order  of  Attachment,  1064. 

8.  On  Contract  of  Guaranty,  1064. 

9.  Effect  on  Bonds  —  Release  of  Sureties,  1065. 

10.  On  Jurisdiction  of  Federal  Court,  1065. 

11.  On  Statute  of  Limitations,  1066. 

12.  Where  Original  Party  Has  Been  Defaulted  in  Pleading, 

1066. 

VH  Review  of  Obdeb,  1066. 

1.  Mandamus  to  Compel  Substitution,  1066. 

2.  Collateral  Attack,  1066. 

3.  Motion  to  Set  Order  Aside,  1067. 
4.  Appeal,  1067. 

VIH  Substitution  on  Appeal,  1068. 

CROSS-REFERENCES. 

See  in  general  in  connection  with  this  subject  articles  AMEND- 
MENTS, vol.  1,  p.  458;  EQUITABLE  ASSIGNMENTS, 
vol.  7,  p.  730;  INTERPLEADER,  vol.  11,  p.  444;  REVIVOR 
OF  SUITS  AND  ACTIONS,  vol.  18,  p.  1094;  RIGHT  OF 
PROPERTY,  TRIAL  OF,  vol.  18,  p.  1164. 

L  SCOPE  OF  AETICLE.  —  This  article  is  designed  to  treat  of  the 
pleading  and  practice  in  all  cases  where  new  parties  are  substi- 
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Bight  of  SUBSTITUTION  OF  PARTIES.         Babetitutioa. 

tuted  in  actions,  except  where  such  substitution  results  from  the 
death  of  an  original  party.  Cases  of  the  latter  nature  have  been 
treated  elsewhere,  and  are  not  included  herein.1 

EL  Eight  of  Substitution  —  1.  In  General.  —  It  is  generally 
held  that  in  furtherance  of  justice  a  trial  court  may  permit  the 
substitution  of  a  new  party  plaintiff  in  a  proper  case.9  But  in 
the  absence  of  statute,  such  substitution  cannot  be  permitted  in 
a  case  where  the  sole  original  plaintiff  has  shown  no  right  of 
action  in  himself,  and  where  its  effect  would  be  to  allow  the  sub- 
stituted party  to  prosecute  a  new  suit  based  on  a  cause  of  action 
other  than  that  stated  in  the  original  complaint ;  *    nor  can  a 

I.  See  article  Revivor  of  Suits  and  North  Dakota.  —  Bigelow  v.  Draper, 

Actions,  vol.  18,  p.  1094.  6  N.  Dak.  152. 

8.  Bight  of  Substitution  Generally.  —  Pennsylvania.  —  Tamaqua  First  Nat. 
Harper  v.  Hendricks,  49  Kan.  718;  Bank  v.  Shoemaker,  117  Pa.  St.  94. 
Probate  Judge  v.  Jackson,  58  N.  H.  South  Carolina.  —  Strickland  v. 
458;  Hazen  v.  Quimby,  61  N.  H.  76;  Bridges,  21  S.  Car.  27.  Compare  Cole- 
Merrill  v.  Woodbury,  61  N.  H.  504;  man  v.  Heller,  13  S.  Car.  491;  Jen- 
Willoughby  v.  Holderness,  62  N.  H.  nings  v.  Springs,  Bailey  Eq.  (S.  Car.) 
661;  Fitch  v.  Nute,  62  N.  H.  700;  Bui-  181. 

lard  v.  Johnson,  65  N.  Car.  436;  State  Utah.  —  Skews  v.  Dunn,  3  Utah  186. 

v.  Cauble,  70  N.  Car.  62;  Reynolds  v.  United  States. —  Benson  v.  San  Diego, 

Smathers,  87  N.  Car.  24;  Tryon  v.  U.  100  Fed.  Rep.  158. 

S.,  32  Ct.  of  CI.  425.  Where  Substituted  Party  Has  ffo  Bight. 

A  Petition  to  Abate  a  Liquor  Nuisanoe  — After   the    evidence    is    closed    an 


under  Pub.  Stat.  N.  H.,  c.  205,  §  5,  amendment  which  substitutes  for  the 
may  be  amended  by  the  substitution  of  plaintiff  a  third  party  who  is  shown  by 
a  person  who  is  a  legal  voter,  as  signer  the  proof  to  have  no  title  to  recover 
thereof,  in  place  of  one  who  is  not  a  will  not  be  allowed.  Shaw  v.  Alex- 
legal  voter,  provided  the  person  sub-  ander,  32  Miss.  229. 
stituted  consents  to  the  amendment.  In  Action  for  Wrongful  Death.  —  Where 
State  v.  Collins,  68  N.  H.  46.  an  action  to  recover  damages  for  the 

3.  Alabama.  —  Leaird  v.   Moore,   27  death  of  a  son,   which   should   have 

Ala.  326;  Davis  Ave.  R.  Co.  v.  Mallon,  been  brought  by  the  personal  repre- 

57  Ala.  168;  Hallmark  v.  Hopper,  119  sentative  of  the  decedent,  is  brought 

Ala.  78.  by    his    father,    the   declaration    and 

Arkansas.  —  State  v.  Rottaken,  34  summons  cannot  be  amended  by  sub- 
Ark.  144;  St.  Louis,  etc.,  R.  Co.  v.  stituting  the  personal  representative  as 
State,  56  Ark.  166.  plaintiff,  after  the  defendant  has  filed  a 

California. — D ubbers  v.   Goux,    51  demurrer,  since  such  an  amendment 

Cal.  153.  would  raise  new  questions  not  involved 

Idaho.  —  Hallett  v.   Larcom,  (Idaho  in  the  action  as  it  originally  stood;  and 

1897)  51  Pac.  Rep.  108.  this  is  especially  true  where  such  an 

Louisiana.  —  Curacel    v.   Coulon,   2  amendment,  by  continuing  the  original 

Mart.  (La.)  143.  suit,  would  deprive  the  defendant  of 

Missouri.  —  Winkelmaierz'.  Weaver,  the  right  to  set  up  the  statute  of  limita- 

28   Mo.   358;  Courtney  v.   Sheehy,  38  tions,  which  right  he  would  have  if  a 

Mo.  App.  290;  Altheimer  v.  Teuscher,  new  suit  was  instituted  by  the  personal 

47  Mo.  App.  284.  representative.     Fitzhenry  v.  Consoli- 

Nebraska.  —  Commercial  State  Bank  dated  Traction  Co.,  63  N\  J.  L.  142. 

v.  Ketcham,  46  Neb.  568;  Flanders  v.  On  Trial  of  Feigned  Issae.  —  It  is  the 

Lyon,  51  Neb.  102;  Burlington  Volun-  business  of  the  court  which  awards  a 

lary  Relief  Department  v.  Moore,  52  feigned  issue  to  name  the  parties  to  it. 

Neb.  719.  The  court  to  which  the  issue  is  referred 

New  York.  —  Davis  v.  New  York,  14  for  trial  has  no  right  to  substitute  a 

N.  Y.  506.  new  party  plaintiff  when  the  one  named 

North    Carolina. — Justices    v.  Sim-  came  into  the  case  voluntarily  and  sub- 

mons,  3  Jones  L.  (N.  Car.)  {87.  sequently    declines    to   act    as    such. 
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plaintiff  who  has  sued  the  wrong  person  cure  the  error  by  a  motion 

Sheets  v.  Whitaker,  13  Phila.  (Pa.)  29,  court  said  that  if  the  question  had  been 

36  Leg.  Int.  (Pa.)  44.2.  presented  for  the  first  time  it  would  be 

In  Federal  Courts. —  In  Lusk  v.  Kim-  difficult   to  get  over  the  contrary   au- 

ball,  67  Fed.  Rep.  545,  it  was  held  that  thorities.     See  also  Hanlin  v.  Baxter, 


Rev.  Stat.  U.  S  ,  §  954,  in  regard  to 
amendments,  did  not  authorize  the 
substitution  of  an  administrator  who 
had  duly  qualified  under  the  laws  of 
Virginia,  as  party  plaintiff,  in  place  of 
a  foreign  administrator  who  had  insti- 
tuted the  action  without  authority. 

But  in  Person  v.  Fidelity,  etc.,  Co., 
92  Fed.  Rep.  965,  it  was  held  that 
under  Annot.  CodeTenn.,  $4589,  a  per* 
son  who  had  been  duly  appointed  as 
administrator  might  be  substituted  as 
party  plaintiff  in  an  action  in  place 
of  a  person  who  had  been  appointed 
as  administrator,  but  who  had  never 
qualified  as  such,  having  resigned  and 
been  discharged  before  receiving  any 
assets  of  the  estate.  Overruling  Person 
v.  Fidelity,  etc..  Co.,  84  Fed.  Rep.  759, 
and  citing  Flatley  v.  Memphis,  etc., 
R.  Co.,  9  Heisk.  (Tenn.)  230.  To  the 
same  effect  see  Person  v.  Standard  L., 


20  Kan.  134;  Atchison  v.  Twine,  9 
Kan.  350;  Leavenworth  First  Nat. 
Bank  v.  Tappan,  6  Kan.  456. 

Assignee  in  Place  of  Assignor.  —  Under 
that  section  of  the  Ohio  Code  which 
provides  that  actions  must  be  brought 
in  the  name  of  the  real  party  in  inter- 
est, a  payee  of  a  promissory  note  who 
has  transferred  the  note  by  indorse- 
ment to  a  third  party  cannot  sue  on 
the  note;  but  if  he  does  institute  an 
action  thereon  it  is  within  the  power  of 
the  court  to  allow  an  amendment  of 
the  petition  whereby  the  transferee  is 
substituted  as  party  plaintiff.  Claw  son 
v.  Cone,  2  Handy  (Ohio)  67. 

Bemaindexman  in  Place  of  Life  Tenant. 
—  In  an  action  by  a  life  tenant  of  prop- 
erty adjacent  to  a  public  highway, 
against  a  city,  to  recover  damages  to 
such  property  caused  by  a  change  in 
the  grade  of  the  highway,  the  remain- 
derman may  be  substituted  as  party 

tenant. 


etc.,  Ins.  Co.,  92  Fed.  Rep.  1022. 

And  in  Chapman  v.  Barney,  129  plaintiff  in  place  of  the  life 
U.  S.  677,  the  Supreme  Court  of  the  Joliet  v.  Blower,  155  111.  414. 
United  States  held  that  amendments 
as  to  parties  were  discretionary  with 
the  trial  court,  and  not  reviewable  by 
the  Supreme  Court,  and  that  this  rule 
applied  to  amendments  substituting  a 
new  sole  plaintiff  for  a  sole  original 
plaintiff. 

Contra  —  Substitution  Permitted  in 
Oonrt  of  Claims.  —  Where  a  person 
brings  an  action  in  the  Court  of  Claims 
as  Administrator  of  a  decedent,  and 
it  is  shown  that  his  appointment  as 
administrator  is  absolutely  void,  and 
subsequently,  pending  the  suit,  he  is 
appointed   administrator    by    a    valid 


Where  There  Are  Several  Plaintiffs.  — 
It  is  no  abuse  of  discretion  to  permit 
an  amendment  of  the  petition  whereby 
the  name  of  one  of  the  original  plain- 
tiffs is  struck  outand  the  name  of  such 
plaintiff's  mother  is  substituted,  where 
it  is  shown  that  when  suit  was  brought 
it  was  not  known  that  the  mother 
was  living,  and  that  the  daughter  was 
made  a  plaintiff  as  her  heir.  Tayon  v. 
Ladew,  33  Mo.  205. 

Under  the  Connecticut  Statute.  —  In 
Connecticut  it  is  provided  by  statute 
(Gen.  Slat.  Conn.,  §  889),  that  where 
any  action  has  been  commenced  in  the 


order  of  the  Probate  Court,  the  Court  name  of  the  wrong  person  as  plaintiff, 

of  Claims  may  order  that  the  suit  pro-  the  court  may,  if  satisfied  that  it  has 

ceed,    with   leave   to   the  claimant  to  been  so  commenced  by  mistake  and 

prosecute  as  administrator  on  his  filing  that  substitution  is  necessary  for  the 

an  amended  petition  and  showing  that  determination  of  the  real  matter  in  dis- 

he  has  been  duly  appointed  as  admin-  pute,  allow  the  substitution  or  addi- 


i6trator  by  the  proper  Probate  Court  of 
the  place  of  the  decedent's  domicil. 
Tryon  v.  U.  S„  32  Ct.  CI.  425. 

In  Case  of  Mistake. —  In  Weaver  v. 
Voung,  37  Kan.  70.  it  was  held  that  the 
name  of  Joseph    M.    Young  as  sole 


tion  as  plaintiff  of  any  other  person. 
Under  this  statute,  however,  it  has 
been  held  that  one  who  has  no  right, 
title,  or  interest  in  the  subject-matter 
of  the  action  cannot  properly  be  sub- 
stituted,  and   therefore  that  where  a 


plaintiff  could  be  struck  out,  and  that  person  holding  a  life-insurance  policy 

of    E.   J.  Young,  a  different  person,  by  a  valid  assignment  has  instituted 

substituted,  upon,  showing  that  the  first  an  action  thereon  against  the  company, 

name  was  used  by  mistake;  but  the  the    substitution    as    plaintiff  of    the 
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to  substitute  the  proper  person  as  defendant.1 

9.  Change  of  ffominal  Parties  —  la  General  —  As  long  as  the  real 
parties  in  interest  and  the  cause  of  action  on  which  the  suit  is 
based  remain  the  same,  amendments  which  merely  result  in  a 
change  of  nominal  parties  are  allowed  with  considerable  liberality.9 

administrator  of  the  person  originally  for  the  damages  paid.  Omaha  South- 
insured  is  error  which  entitles  the  de-  em  R.  Co.  v.  Bceson,  36  Neb.  361. 
fendant  to  a  new  trial,  since  such  ad-  Where  There  Are  Several  Defendants. — 
minisirator  has  no  interest  in  a  suit  Under  Code  Civ.  Pro.  N.  Y.,  §  723,  the 
brought  to  recover  the  amount  of  the  court  may  strike  out  parties  and  add 
policy  after  it  has  been  transferred  by  others.  The  only  limitation  of  this 
a  valid  assignment.  Rowen  v.  Na-  power  is  that  a  sole  defendant  cannot 
tional  L.  Assoc,  63  Conn.  460.  be  stricken  out  and  another  substituted 

Waiver  of  Irregularity.  —  Although  in  his  place.     Where  a  person  is  im- 

the  substitution  of  a  mother  as  party  properly  joined  as  defendant  the  court 

plaintiff  in  place  of  her  minor  son  is  may  strike  out  his  name  and  substitute 

irregular,  where  she  comes  into  the  suit  that  of  a  person  who  should  have  been 

Jo  prosecute  her  own  right  rather  than  made  a  defendant.     Riley  v.  Stern,  (N. 

that  of  the  infant,  the  irregularity  is  Y.  City  Ct.  Spec.  T.)  23  Abb.  N.  Cas. 

waived  unless  objected  to  in  due  time.  (N.  Y.)435,  citing  Spence  v.  Griswold, 

Ansley   v.   Jordan,  61   Ga.  482,  citing  (C.  PI.  Spec.  T.)  23  Abb.  N.  Cas.  (N. 

Pettis  v.  Campbell,  47  Ga.  596.  Y.)  239;  Uavis  v.  New  York,  14  N.  Y. 

1.  Ex  p.  Collins,  49  Ala.  69;  Nash-  506,  and  New  York  Stale  Monitor  Milk 

vllle,  etc.,  R.  Co.  v.  Edwards,  91  Ga,  Pan  Assoc,  v.  Remington  Agricultural 

24;  Burlington  Voluntary  Relief   De*  Works,  89  N.  Y.  22. 

partment  v.  Moore,  52  Neb.  719;  Spence  In   an   Action   for  Partition  Against 

v,  Griswold,  (C.  PI.  Spec.  T.)  23  Abb.  numerous  Defendants,  where  it  appears 

N.    Cas.   (N.   Y.)  239;  Davis   v.   New  that  the  plaintiff  through  no  fault  of 

York,   14  N.   Y.  506;  New  York  State  his  own  has  omitted  to  make  certain 

Monitor  Milk   Pan  Assoc.  z\  Reming-  persons,  who  are  necessary  parties  to 

ton  Agricultural  Works,  89  N.  Y.  22;  the  action,  parties  defendant,  and  that 

Riley  v.  Stern.  (N.  Y.  City  Ct.  Spec  certain   persons  whom   he  has  made 

T.)  23  Abb.  N.  Cas.  (N.  Y.)  435.  defendants  are  not  necessary   parties 

Substituting    Names    of     Partners.  —  to  the  action,  he  may  be  permitted  to 

Where  a  statute  authorized  the  bring*  amend  by  bringing  in   the  necessary 

tag  of  suits  against   a   partnership  in  parties  and    dropping    the   names  of 

the  firm  name,  and  the  insertion  0/ the  those   who  are  unnecessary.     Hall  v. 

names  of  the  partners  by  amendment,  Campbell,  77  Hun  (N.  Y.)  567. 

it  was  held  that  a  writ  against  "  R.  P.  Contra  —  Substitution  of  8ole  Defendant 

R.,   doing  business   under   the   name  Allowed.— Where  a  plaintiff  has  a  claim 

and  firm  of  R.   R.  &  Son,"  was  not  a  against  the  owner  of  a  railroad,  as  such, 

writ  against  a  partnership,  but  against  for  labor  upon  the  railroad,  and  seeks 

R.  P.  R.  only,  and  that  it  could  not  be  to  maintain  his  claim  by  suit  against 

amended  by  inserting  the  names  of  A,  the  owner  of  the  railroad,  if,  by  mistake 

B,  and  C  as  copartners  with  R.  P.  R.  as  to  ownership,  the  action  is  brought 

Maritime  Bank  v.  Rand,  24  Conn.  9.  against  the  wrong  person,  the  plaintiff, 

Stranger  Who  Has  Agreed  to  Indemnify  upon  discovering  the  mistake,  may  be 

Defendant.  —  The  court  has  no  power  to  permitted  to  amend  by   substituting 

dismiss  a  defendant  against  whom  a  the  name  of  the  real  owner  as  defend* 

cause  of  action  is  alleged  and  substitute  ant  in  place  of  the  party  whom  he  had 

in  his  stead  a  stranger  to  the  record,  supposed  to  be  the  owner.     Adams  v, 

on  the  sole  ground  that  the  latter  has  Weeks,  174  Mass.  45. 

agreed  to  satisfy  the  judgment  of  the  2.  In  regard  to  amendments  chang- 

court.     Thus,  on  appeal  by  a  railroad  ing   nominal    parties   in   general   and 

company  from  an  award  of  damages  amendments     correcting     misdescrip* 

ki  proceedings  to  condemn  land  for  a  tions  of  parties,  which  do  not,  strictly 

right  of  way,  the  railroad  company  is  speaking,  amount  to  the  substitution 

not  entitled  to  have  a  third  parly  sub-  of  new  parties,  see  also  article  Amknd- 

stituted  in  its  place  00  the  ground  that  ments,  vol.  1,  p.  458. 

such  party  has  agreed  to  indemnify  it  In  Mississippi,  under  the  Pleading  Act 
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State  or  Town.  —  Thus  the  state  may  be  substituted  as  nominal 
plaintiff  in  place  of  a  private  person  or  public  officer,1  or  a  town 
may  be  substituted,  in  like  manner,  where  the  action  is  one  which 

should  have  been  brought  in  its  name.* 

Beneficiary.  —  The  name  of  one  for  whose  use  an  action  is  brought 
may  be  substituted  for  that  of  the  nominal  plaintiff. * 

of  1850,  the  real  plaintiff  may  amend  require  the  bringing  of  such  actions  on 

his  complaint  by  substituting  the  name  the  relation  oi  another  officer,  the  latter 

of  one  nominal   plaintiff  for  that  of  officer  may  properly  be  substituted  as 

another.     Denton  v.  Stephens,  32  Miss,  relator.     Madison  County  v.  Candler, 

194;  Stratton  v.  Taylor,  32  Miss.  201.  123  N.  Car.  682. 

I.Nebraska    v.    Hayden,    89    Fed.  2.  Actions  for  Obstruction  of  Highways. 

Rep.  46.  —  Where  highway  commissioners  have 

Where  an  Action  on  an  Administration  failed  to  institute  suit  for  the  recovery 
Bond  which  should  have  been  brought  of  a  penalty  for  the  obstruction  of  a 
in  the  name  of  the  state  as  nominal  highway,  and  a  private  person  brings 
plaintiff  has  been  improperly  begun  in  a  suit  to  recover  such  penalty,  he  may, 
the  name  of  some  other  party,  tbe  slate  after  having  given  bond  for  costs  on 
may  be  substituted.  State  v.  Shelby,  appeal  to  the  Circuit  Court,  have  the 
75  Mo.  482;  Grant  v.  Rogers,  94  N.  town  substituted  in  his  place  as  party- 
Car.  755;  Wilson  v.  Pearson,  102  N.  plain  I  iff.  Samuell  v.  Sherman,  170 
Car.  290.  Compare  Goodman  v.  Good-  111.  265. 
man,  72  N.  Car.  508.  In  Lake  Erie,  etc.,  R.   Co.  v.  Bos- 

Actions  on  Official  Bonds.  —  The  state  well,  137   Ind.  336,  which   was  a  suit 

may  be  substituted  as  nominal  plain-  brought  by  the  trustees  of  a  town  to 

tiff  in  an  action   on  an  official   bond,  enjoin  the  defendants   from   interfer- 

Brown  v.  Weaver,  76  Miss.  7;  Hunter  ing  with  the  free  use  of  a  public  street, 

v.  Mercer  County,  10  Ohio  St.  515.  the  court,  on   demurrer  to  the  com- 

In  Action  for  Penalty.  —  In  Hodge  t\  plaint,  permitted  an  amendment  sub- 
Marietta,  etc.,  R.  Co.,  108  N.  Car.  24,  stituting  the  town  in  place  of  the 
which  was  an  action  for  the  penally  trustees. 

prescribed  by  Code  N.  Car.,  §§  1959,  Clerk  of  Township  in  Place  of  Township. 
i960,  the  court  refused  to  allow  the  —  In  Wells  v.  St om back,  59  Iowa  376, 
substitution  of  the  board  of  education  which  was  an  action  on  a  supervisor's 
as  plaintiff  in  place  of  a  private  person  bond  instituted  in  the  name  of  a  town- 
who  had  instituted  the  action,  on  the  ship,  a  demurrer  to  the  petition  was 
ground  that  the  right  to  be  substituted  sustained  on  the  ground  that  the  plain- 
as  nominal  plaintiff  in  such  a  case  be-  tiff  had  no  legal  capacity  10  sue,  but  an 
longed  to  the  state  alone.  amendment  was  allowed  substituting 

In  Arkansas,  however,  it  has  been  the  clerk  of  the  township  as  plainiiff  in 

held  that  where  an  action  against  a  place  of  the  township.     In  overruling 

railroad  company  to  recover  a  penalty,  an  objection  to  this  amendment  on  ap- 

which  should  be  brought  in  the  name  peal  the  couri  said:  "  We  think  when 

of  the  state,  is  prosecuted  by  an  in-  there  is  an  appearance  to  the  action  and 

former  in  his  own  name,  the  error  can-  the  defendant    tests  the  right  of   the 

not  be  cured  by  an  amendment  sub-  named  plaintiff  to  maintain  the  action 

stituting  the    state  as  plaintiff.      St.  by  a  demurrer,  and  the  latter  is  sus- 

Louis,  etc.,  R.  Co.  v.  State,   56  Ark.  tained,  the  name  of  the  proper  parties 

166.  plaintiff  may  be  substituted  in  the  ac- 

Warrant  for  Failure  to  Work  on  Eoad.  tion,  by  an  amended  petition,  subject 

—  The  Superior  Courts  have  power  to  of  course  to  an  apportionment  of  the 

amend  a  warrant  against  a  person  for  costs  and  the  right  of  the  defendants  to 

refusing  to  work  the  road,  by  inserting  a  continuance  if  taken  by  surprise.    If 

as  plaintiff  the  name  of  the  state  in-  this  is  not  the  rule  the  action  must 

stead  of  that  of  the  overseer.     State  v.  abate  and  another  be  brought.    This, 

Cauble,  70  N.  Car.  62.  under  the  statute,  should  not  be  the 

Substitution  of  New  Relator.  —  Where,  rule,  unless  substantial  justice  so  de- 
pending an  action  by  the  state  on  the  mands." 

relation  of  a  certain  county  officer,  the  8.  Beneficiary   in    Place   of    Nominal 

legislature  changes  the   law  so  as  to  Plaintiff.  —  Johnson  v.  Martin,  54  Ala. 
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Holder  of  Legal  Title.  —  The  person  who  has  the  legal  title  to  sue 

may  be  substituted  in  place  of  the  equitable  owner  as  plaintiff  * 
or  as  defendant.* 

Next  Friend  or  Guardian.  —  Where  an  action  by  an  infant,  which 
should  have  been  brought  in  the  name  of  the  infant  suing  by  his 

next  friend,  has  been  brought  in  the  name  of  the  infant  alone, 

271;    McColley    v.    Collins,    5    Hair,  may  be  substituted  as  plaintiff  after  the 

(Del.)  391;  McLewis  t>.  Furgerson,  59  case  has  been   remanded  to  the  trial 

Ga.  644;  Wilson  v.  First  Presb.  Church,  court.     U.  S.   Insurance  Co.  v.  Lud- 

56  Ga.  554;  Childers  v.  Adams,  42  Ga.  wig,  108  111.  514.     Teutonia  L.  Ins.  Co. 

352;   Griffin   v.   Sheley,  55    Iowa   513;  v.    Mueller,    77  III.  22,  and  Wood   v. 

Fenwick  v.  Phillips,  3  Met.  (Ky.)  87;  Lane,  84  Mich.  521,  were  cases  decided 

Buckland  v.  Green,  133  Mass.  421;  Mil-  on  the  same  principle, 

ler  v.  Pollock,  99  Pa.  St.  202;  Martel  Assignee  in  Place  of  Bankrupt.  —  After 

v.  Somers,  26  Tex.  551;  Frank  v.  King-  the  bankruptcy  of  a  partner  he  cannot 

ler,  36  Tex.  305.  properly  be  joined  as  plaintiff  with  his 

In   Georgia*  in  an  action  by  trustees  copartner;  but  where  he  is  so  joined, 

to   recover   real   property   and   mesne  and   the   action    is    brought  into  the 

profits,  on  the  death  of  the  trustee,  the  Common   Pleas  by  appeal  from  a  jus- 

cestui  que  trust  can  be  substituted  as  ttce,  the  assignee  may  be  substituted 

plaintiff,  as  the  real  party  in  interest,  in  place  of  the  bankrupt  as  party  plain- 

The  trustee  is  a  proper  though  not  a  tiff.      Merrill    v.   Tain  any,  3    Pa.   St. 

necessary  party.     Blalock  v.  Newhill,  433. 

78  Ga.  245.  Trustee  in  Place  of  Beneficiary.— Where 

Where  an  amendment    is    allowed  a  trustee  has   been   removed   after  a 

substituting  the  name  of  the  person  for  judgment  has  been  rendered  against 

whose   use   the   action   is   brought   in  him  for  the  penalty  of  his  official  bond, 

place  of  that  of  the  nominal  plaintiff,  and  a  beneficiary  entitled  to  a  portion 

there  should  be  a  further  amendment  of  the  trust  fund  sues  out  a  scire  facias, 

striking  out  the  name  of  the  nominal  such  scire  facias  may  be  amended  by 

plaintiff.     Richmond,  etc.,   R.  Co.  v.  substituting  1  he  successor  of  the  trus- 

Bedzll,  88  Ga.  591.  tee   in   the  place  of    the    beneficiary. 

1.  Holder  of   Legal  Title  in  Place  of  Probate  Judge  v.  Jackson,  58  N.  H. 

Equitable  Owner.  —  Harris  p.  Plant,  31  458. 

Ala.  639;  Boles  v.  Jess  up,  57  Ark.  469;  On  Trial  of  Interplea.  —  Where,  pend- 

Estes  v,  Thompson,  90 Ga.  698;  Nichol-  ing  the  trial  of  an  issue  raised  by  an 

son  ?'.   Whaley,  90  Ga.  257;  Lewis  v.  interplea  in  an  attachment  suit,  it  is 

Austin,   144  Mass.   383;  Montague   v.  objected  that  the  interpleader  claims 

King,  37  Miss.  441;  Walthour  v.  Span-  the  attached  property  as  cestui  que  trust 

gler,  31  Pa.  St.  523;  Downey  v.  Garard,  only,  the  trustee  should  be  substituted 

24  Pa.  St.  52;  Kaylor  v,  Sharif ner,  24  as  plaintiff  in  the  interplea.     Winkel- 

Pa.  St.  489.  maier  v.  Weaver,  28  Mo.  358. 

Payee  of  Vote  in  Place  of  Indorsee.  —  Striking  Out  Name  of  Use  Plaintiff.  — 

Where  an  action  on  a  promissory  note  In  Alabama  a  plaintiff  cannot  amend  by 

is  brought  by  an  indorsee  thereof,  and  striking  out  the  name  of  the  person  for 

the  Supreme  Court  sustains  an  excep-  whose  use  the  suit  is  instituted.    Teer 

tion  on  the  ground  that  the  note  is  not  v.   Sandford.    1    Ala.  525;  Jemison   v. 

a  negotiable  one,  it  is  within  the  dis-  Planters',  etc..  Bank,  23  Ala.  168.    And 

cretion  of  the  Superior  Court  to  allow  see   Lucas   v.    Pittman,   94   Ala.    616. 

an  amendment  of  the  writ  whereby  the  But  the  statutory  action  in  the  nature 

name  of  the  original  plaintiff  is  stricken  of  ejectment  is  an  exception  to  the  rule, 

out  and  that  of  the  payee  is  inserted.  Caldwell  v.  Smith,  77  Ala.  157. 

Costelo  v.  Crowell,  134  Mass.  280.  In  Mississippi,  however,  the  name  of 

Actions  on  Insurance  Policies.  —  Where  the  usee  may  be  stricken  out.    Ander- 

an  action  on  a  life-insurance  policy  has  son  v.  Robertson,  32  Miss.  241;  Archer 

been  improperly  brought  in  the  name  v.  Stamps,  4  Smed.  &  M.  (Miss.)  352. 

of  an  assignee,  and  judgment  for  the  And  in    Georgia  the  same  rule  pre- 

plaintiff  has  been  reversed  on  appeal  vails.    ./Etna  Ins.  Co.  v.  Sparks,  62  Ga. 

for  want  of  a  proper  party  plaintiff,  the  187. 

administratorof  the  original  beneficiary  8.  Seitz  v.  Buffum,  14  Pa.  St.  69. 
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or  in  the  name  of  his  guardian,  a  next  friend  may  be  substituted 
by  amendment ; l  and  likewise  the  guardian  of  an  insane  person 
may  be  substituted  in  his  place  as  party  plaintiff.* 

Aotions  Relating  to  Corporations,  Partnerships,  and  Voluntary  Associations.  — 
Changes  of  nominal  parties  are  frequently  allowed,  also,  in  actions 
by  and  against  corporations,3  partnerships,4  and  unincorporated 

1.  Parkins  v.  Alexander,  105  Iowa  Ch.  317;  Lyon  v.  Mercer,  1  Sim.  &  St. 
75;  Morford  v.  Dieffenbacker,  54  Mich.  356.  Compare  Rudd  v.  Speare,  3  De 
593.     And  see  Green  man  v.  Cohee,  61  G.  &  Sm.  374. 

Ind.   201;    Slater   v.    Nason,  15   Pick.  8.  Corporation  in  Place  of  Receiver. — 

(Mass.)  345;    Kinney    v.    Harrett,  46  In  an  action  by  the  receiver  of  a  cor- 

Mich.  87;  Ferine  v.  Grand  Lodge,  etc.,  poration  the  corporation  may  be  sub- 

48  Minn.  82.     But  to  the  contrary  see  siiiuted  as  plaintiff.    Chandler  v.  Frost. 

Fowlkes  v.  Memphis,  etc.,  R.  Co.,  38  88  III.  559;  Wilson  v.  Welch,  137  Mass. 

Ala.  310.  77;  Bigelow  */.  Draper,  6  N.  Dak.  152. 

Substitution  of  Guardian.  —  An  infant  Corporation  in  Place  of  Its  Offioers. — 

suing  in  his  own  name  may  amend  so  Where  suit  was  brought  against   the 

as   to    sue    by    guardian.     Sabine    v.  president  of  a  company  to  enforce  a 

Fisher,  37  Wis.  376.  company  liability,  the  declaration  was 

Next  Friend  Changed  Pending  Suit.  —  held  to  be  amendable  by  striking  out 

It  is  entirely  competent  for  the  court  to  his    name,    so    that    it  should  stand 

discharge  a  next  friend  in  whose  name  against  the  corporation.    Kimball,  etc., 

a  suit  has  been  brought  and  substitute  Mfg.   Co.   v.   Vroman,  35   Mich.  310; 

another     And  even  though  such  sub-  Prairie  Lodge  No.  87  v.  Smith,  58  Miss, 

stituiion   is  erroneous,  it  is  an  error  301,   identical   in   principle.     But  see 

without  prejudice  to  the  rights  of  the  Davics  Ave.  R.  Co.  v.  Mallon,  57  Ala. 

defendant,   and   therefore    he    cannot  168;  Shuler  v.  Meyers,  5  Lans.  (N.  Y.) 

complain.    Greenman  v.  Cohee,  61  Ind.  170. 

201;  Thurston  v.  Cavenor,  8  Iowa  155.  Aotion  by  One  Creditor  for  Benefit  of 

Guardian  ad  Litem  Changed  Pending  Others.  —  Where,  pending  an  action  by 
Suit.  —  Where  an  action  has  been  a  stockholder  to  procure  the  appoint- 
brought  by  a  certain  person  as  guardian  ment  of  a  receiver  of  a  bank,  other 
ad  litem  of  an  infant,  and  the  com-  creditors  of  the  bank  petition  to  be  sub- 
plaint  alleges  that  such  guardian  has  stituted  as  plaintiffs  on  the  ground 
been  duly  appointed,  but  this  is  denied  that  (he  bank's  money  has  been  wasted 
by  the  answer,  and  upon  the  trial  it  through  fraudulent  practices  of  the  di- 
appears  that  the  guardian  has  not  teen  rectors,  and  that  the  original  plaintiff 
duly  appointed,  the  court,  on  motion  is  one  of  the  guilty  parties,  the  petition 
of  the  plaintiff's  attorney,  may  make  may  properly  be  granted.  Gager  v. 
an  order  appointing  a  third  person  Marsden,  101  Wis.  598. 
guardian  ad  litem  and  substituting  him  4.  Firm  in  Place  of  Partner.—  Where 
in  the  place  of  the  former  plaintiff,  and  a  suit  is  brought  in  the  name  of  a  part- 
may  direct  that  ihe  pleadings  be  ner  upon  a  cause  of  action  belonging 
amended  in  conformity  with  the  ap-  to  a  firm,  an  amendment  may  be 
pointment.  *  Hill  v.  Board  of  Water,  allowed  whereby  the  name  of  the  firm 
etc.,  Com'rs,  77  Hun  (N.  Y.)  491.  is  inserted  as  plaintiff.    Dixon  v.  Dixon, 

2.  Roop  v.  Clark,  4  Greene  (Iowa)  19  Iowa  512;  Hodges  v.  Kimball,  49 
294,    wherein    the  court   said:    "  The  Iowa  577. 

effect  of  a  plea  of  abatement  is  abro-  Partners  in  Place  of  Firm.  —  Where  a 
gated  by  the  code,  as  the  law  now  suit  is  brought  in  the  name  of  a  firm 
stands.  When  an  objection  is  made  the  names  of  the  partners  may  be  in- 
to the  capacity  of  the  plaintiff  to  bring  serted  by  amendment.  Lewis  v.  Locke, 
the  suit,  the  court  will  ascertain  the  41  Vt.  11.  And  the  same  rule  applies 
fact,  and  allow  the  name  of  (he  proper  where  an  action  is  instituted  by  the 
party  to  be  substituted,  and  the  suit  liquidator  of  a  firm.  Estlin  v.  Ryder, 
progresses."  20  La.  Ann.  251. 

A  New  Committee  for  an  Insane  Defend-  Substitution  to  Cure  Defective  8ervice. 

ant  appointed  pending  suit  may  be  sub-  — Where  an  action  is  begun  agains: 

stituted  in  place  of  the  original  com-  several  parties  composing  a  firm  which 

mittee.    Saumarez  v,  Saqmarez,  9  L.  J.  is  not  alleged  to  be  a  commercial  one, 
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associations  recognized  by  statute.1 

3.  Where  Eelation  of  Principal  and  Agent  Exists. —  In  some  of 
the  states  it  is  held  that  amendments  are  permissible  whereby  a 
principal  is  substituted  in  place  of  his  agent  as  plaintiff*  or 
defendant,3  or,  vice  versa,  whereby  an  agent  is  substituted  in 
place  of  his  principal;4  but  in  others  it  has  been  held  that  the 
substitution  of  a  principal  as  party  plaintiff  is  within  the  rule 
forbidding  an  entire  change  of  parties,  and  therefore  improper.5 

4.  In  Actions  Relating  to  Estates  of  Decedents.  —  Subject  to  the 
general  rule  above  stated,  that  a  substitution  of  parties  which 
operates  to  change  the  original  cause  of  action  cannot  be  allowed, 
the  personal  representative  of  a  decedent  may  be  substituted  in 
place  of  the  heirs,  distributees,  or  widow  in  actions  relating  to 

but  citation  is   served  on  one  of   the  statute,  by  an  amendment  substituting 

parties     only,     the     plaintiff     cannot  the  trustees  as  plaintiffs.     Lilly  v.  Tob- 

aroend  his  petition  by  substituting  the  bein,  (Mo.  1890)  13  S.  W.  Rep.  1060, 

name  of  the  party  cited  for  thai  of  the  affirmed  on  rehearing  in  103  Mo.  477. 

firm    and    proceed    with    the    action.  See  also  article  Unincorporated  Asso- 

Dougari  v.   Desangle,    10  Rob.    (La.)  ciations. 

430.  8.  Boudreau  v.  Eastman,   59  N.  H. 

1.  Association  in  Place  of  Officers,  and  467;  Price  v.  Wiley,  19  Tex.  142;  Mar- 
Yioe  Versa. —  Where  an  action  against  tel  v.  Somers,  26  Tex.  551. 
an  unincorporated  association  has  been  8.  Bell  v.  Corbin,  136  Ind.  269. 
brought  against  its  president,  under  In  Ohio  it  has  been  held  thai  a  cor- 
Code  Civ.  Pro.  N.  Y.,  §  1919,  an  amend-  poration  chartered  and  organized  in  a 
men  1  of  the  complaint  whereby  the  foreign  state,  with  power  to  do  bu si- 
association  itself  is  substituted  as  a  ness  in  Ohio,  may  be  substituted  as 
party  defendant  does  not  amount  to  the  parly  defendant  in  an  action  of  replevin 
introduction  of  a  new  party  into  the  in  place  of  its  agent  against  whom  the 
action,  since  under  the  section  above  action  was  originally  brought.  Hanna 
cited  and  under  section  iQ2i  of  the  code  v.  International  Petroleum  Co.,  23 
the  president  of  the  association  is  only  Ohio  St.  622. 

the  nominal  defendant,  the  real  defend-  In  Texas  a   receiver  for  a  railroad 

ant  being  the  association.     Morgan  v.  company  whose  road  is  wholly  within 

Halberstadi,  60  Fed.  Rep.  592.  that  state,  such  receiver  having  been 

And,     vice    versa,  where    a    suit    is  appointed  by  a  federal  District  Court 

brought   against  a  voluntary  associa-  in  another  state  through  the  collusion 

tion  in  its  own  name,  an  amendment  of  the  railroad  company,  will  be  treated 

may  be  allowed  substituting  its  proper  as  the  agent  of  the  company,  and  if  an 

officers,  so  as  to  comply  with  the  stat-  action  is  brought  against  such  receiver 

ute.     McKane  v.  Democratic  General  to  recover  for  the  death  of  the  plaintiff's 

Committee,   (Supm.    Ct.  Spec.  T.)  21  husband,  and  the  fraud  in  his  appoint- 

Abb.  N.  Cas.  (N.  Y.)  8q.  ment  is  discovered  subsequent  to  the 

Corporation  in  Place  of  Voluntary  Asso-  institution  of  the  action,  the  company 

elation.  —  A  suit  by  a  voluntary  asso-  may  be  substituted  as  party  defendant 

ciation  cannot  be  amended  into  a  suit  in  his  place.     Texas,  etc.,  R.  Co.  v. 

under  the  name  by  which  it  was  sub-  Gay,  (Tex.  Civ.   App.   1894)  27  S.  W. 

sequently  incorporated.     Marsh  River  Rep.  742. 

Lodge,  etc.,  v.  Brooks,  61  Me.  585.  4.  Farrier  v.  Schroeder,  40  N.  J.  L. 

Trustees  in    Place   of   Corporation. —  601. 

Where  a  suit  to  establish  a  will  making  6.  Hallmark  v.  Hopper,  119  Ala.  78; 

a  devise   to  a    religious    association,  Clements  v.   Green  well.  40  Mo.  App. 

which  should  have  been  brought  in  the  589;   Thieman    v.  Goodnight,   17  Mo. 

name  of  the  trustees  for  and  in  behalf  App.  434;    Altheimer  v.  Teuscher,  47 

of  the  members,  has  been  brought  by  Mo.    App.   284;    Crescent    Furniture, 

the  church  as  a  corporation,  the  error  etc.,   Co.    v.   Raddatz,   28    Mo.   App. 

may  be  corrected,  under  the  Missouri  210. 
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the  estate,1  or,  vice  versa,  the  heirs  or  widow  may  be  substituted 
in  place  of  the  personal  representative ;  *  and  a  new  party  plain- 
tiff may  also  be  substituted  in  an  action  on  a  claim  against  the 
estate  of  a  decedent.* 

5.  Substitution  to  Cure  Misjoinder  of  Parties.  —  Where  the  addition 
of  a  new  party  plaintiff  after  the  institution  of  an  action  has  ren- 
dered the  complaint  demurrable  for  misjoinder  of  parties,  the 
court,  on  sustaining  a  demurrer  for  this  cause,  may  allow  an 
amendment  whereby  the  original  plaintiff  is  dismissed  from  the 
action  and  the  new  party  is  substituted  in  his  place  as  sole 
plaintiff.4 

6.  Substitution  to  Avoid  Bar  of  Statute  of  Limitations.  —  As  a 
general  rule  the  substitution  of  a  new  party  plaintiff  will  not  be 

1.  Benden  v.  Luckenbach,   162  Pa.    sues  see  also  article  Amendments,  vol. 
Si.  18;    Flatley  v.  Memphis,  etc.,  R.     I,  pp.  538,  539. 

Co.,  9  Heisk.  (Tenn.)  230.  8.  Where  a  Claim  Against  the  Estate  ef 

Personal    Representative   in   Plaee  of  a  Decedent  is  filed  in  the  County  Court 

Widow. —  Where  the  widow  of  a  de-  by  a  certain  person,  and  the  case  is 

cedent  sues  as  administratrix  without  continued  by  consent  until  a  case  be- 

appointment  on  a  claim  in  favor  of  the  tween  the  same  parties  then  pending- 

decedent's  estate,  and  an  administrator  in  the  Circuit  Court  shall  be  finally 

who  is  subsequently  appointed  refuses  disposed  of,  and  the  decision  rendered 

to  indorse  the  writ  and  prosecute  the  in  the  Circuit  Coun  intimates  that  the 

action,  the  writ  maybe  amended  by  real  party  in  interest  in  the  prosecution 

inserting  the  name  of  the  administrator  of  the  claim  is  a  person  other  than  the 

as  plaintiff,  and  the  suit  may  be  prose-  one  by  whom  il  has  been  filed,  after 

cuted  in  his  name,  after  he  has  been  the  case  In  the  County  Court  has  been 

indemnified  against  costs.     Merrill  v.  reinstated,  and  after  due  notice,   the 

Woodbury,  61  N.  H.  504.  County  Court  may  permit  an  amend- 

2.  Teutonia  L.  Ins.  Co.  v.  Mueller,  ment  substituting  the  person  named  in 
77  111.  22;  Wood  v.  Lane,  84  Mich.  521.  the    decree    of   the   Circuit  Court  as 

Changing    Capacity   in    Which    Party  plaintiff  in  the  place  of  the  person  who 

Sues.  —  If  a  person  who  is  both  widow  filed  the  claim.     McCallp.  Lee,  120  111. 

and  administratrix  sues  in  the  wrong  261. 

capacity,   in  a  Circuit  Court  of    the  4.  Richards  v.  Smith,  98  N.  Car.  509; 

United  States,  to  recover  damages  for  Benson  v.  San  Diego,  100  Fed.  Rep. 

the  wrongful  death  of  her  husband,  an  158.     Contra,  Pickens  v.  Oliver,  32  Ala. 

amendment  should  be  allowed  permit-  626;  Tarver  v.  Smith,  38  Ala.  135. 

ling  her  to  prosecute  the  action  in  the  Misjoinder   of   Husband  and  Wife. — 

right  capacity,  provided  the  application  Where  a  husband  and  wife  joined  in  a 

for  substitution  is  seasonably  made  and  bill  in  equity  for  a  reconveyance  to  the 

the  amendment  does  not  operate  to  wife  of  land  which  she  and  her  hus- 

change  the  issues  or  the  measure  of  band  had  conveyed  to  the  defendant 

recovery  or  in  any  way  to  prejudice  the  and  which  was  at  that  time  her  sepa- 

defendant.      Van   Doren  v.   Pennsyl-  rate  estate,  it  was  held  that  there  was 

vania  R.  Co.,  93  Fed.  Rep.  260,  a  case  a  misjoinder  of  parties,  since  the  hus- 

where  a  widow  sued  as  administratrix  band  was  not  a  proper  party  to  such  a 

contrary  to  a  statute  of  the  jurisdiction  bill;  but  upon  sustaining  the  demurrer 

in  which  the  accident  occurred,  provid-  the  court  gave  leave  to  amend  by  sub- 

ing  that  the  action  should  be  brought  stituting  a  proper  and  responsible  per- 

by  the  widow  of  the  deceased.     Citing  son  as  next  friend  of  the  wife,  and 

Wood  v.  Lane,  84  Mich.  521,  and  Far-  making  the  husband  a  party  defendant, 

lier  v.  Schroeder,  40  N.  J.  L.  601,  and  such  amendment  to  be  made  within 

disapproving  Lower  v.  Segal,  60  N.  J.  thirty  days  from  the  date  of  the  order, 

L.  99.  in  default  whereof  the  bill  should  be 

And  concerning  amendments  which  dismissed.     Barrett  v.  Doughty,  25  N. 

change  the  capacity  in  which  a  party  J.  Eq.  379. 
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ordered  for  the  sole  purpose  of  avoiding  the  bar  of  the  statute 
of  limitations; 1  but  the  rule  is  otherwise  in  the  United  States 
Court  of  Claims  in  regard  to  actions  under  certain  Acts  of 
Congress.* 

7.  Where  Interest  in  Action  Is  Transferred  Pending  Suit  —  a. 
Under  Codes  and  Practice  Acts  — (i)  In  General.  —  After 
providing  for  the  continuance  of  an  action  in  case  of  the  death 
or  other  disability  of  a  party  thereto  pending  suit,  the  statutes 
of  most  of  the  states  further  provide  that  in  case  of  any  other 
transfer  of  interest  the  action  may  be  continued  in  the  name  of 
the  original  party,  or  the  court  may  allow  the  substitution  of  the 
person  to  whom  the  transfer  or  assignment  is  made.3     Under 

1.  Fairbanks  v.  Far  well,  141  111.  354.  allowed  were  where  no  fresh  cause  of 

2.  Under  the  Indian  Depredation  iot  action  was  introduced,  and  where  the 
fixing  the  jurisdictional  period  within  eflect  of  the  change  was  merely  that 
which  all  suits  must  be  brought,  and  one  representative  went  out  and  an- 
under   the    similar   provision    in    the  other  took  his  place. 

Abandoned    and    Captured    Property  8.  Arizona.  —  Rev.  Stat.,  §725. 

Act,    the   Court  of  Claims,    in  case6  Arkansas.  —  Sand.   &  H.  Dig.  Stat., 

where  suits  have  been  brought  by  the  §  5625. 

wrong  party,  has  always  allowed  the  California. — Code  Civ.  Pro.,  §  385; 

substitution  of  the  right  party  in  order  Camarillo    v.    Fenlon,    49    Cal.    202; 

to  save  a  meritorious  cause  of  action.  Walker  v.  Felt,  54  Cal.  386;  Plummer 

Tryon  v.  U.  S.,  32  Ct.  CI.  425;  Daven-  v.  Brown,  64  Cal.  429;  Malone  v.  Big 

port  v.  (J.  S.,  31  Ct.  CI.  430,  in  which  Flat  Gravel    Min.    Co.,   93  Cal.   384; 

latter  case  the  court  said;     "  In  numer-  Cockrill  v.  Clym.'i,  98  Cal.  123. 

ous  cases  under  the   Abandoned   and  Iowa.  —  Code,  §3476;  Ferry  v.  Page, 

Captured  Property  Act  such  changes  8  Iowa  455;    Fannon  v.  Robinson,  10 

of  party  were  allowed  after  the  juris-  Iowa  272;  Wahl  v.   Phillips,  15  Iowa 

did ional  period  for  bringing  such  suits  478;    Forney   v.    Ralls,    30   Iowa   559; 

had  expired,  provided  always  that  the  Jordan  v.  Ping,  32  Iowa 64;  Chickasaw 

cause  of  action  was  not  misdescribed  County  v.  Pitcher,  36  Iowa  593. 

in   the   original  petition  and  that  the  Kansas.  —  Gen.  Stat.,  c.  95,  §  40. 

part v  substituted  possessed  some  legal  Kentucky.  —  Bullitt's       Civ,      Code 

relation  concerning  the  cause  of  action  (1895),  §  20;  Warner  v.  Turner,  18  B. 

with   the   party  who  in  due  time  had  Mon.  (Ky.)  760;  Cantrell  v.  Hewlett,  2 

brought  the  suit.     Thus  the  ad  minis-  Bush  (Ky.)  311. 

trator    was    substituted    for    the   dis-  Minnesota. — Stat.     (1894),    §    5171; 

tributees  (Cowan  Infant's  Cas*,  5  Ct.  Chisholm  v.  Clitherall,  12  Minn.  375; 

CI.  107);  the  executor  for  the  legatees  Keough  v.  McNitt,  7  Minn.  29. 

(Thomas's  Motion,  15  Ct.  CI.  335);  the  as-  Missouri.  —  Rev.  Stat.,  §  764;  Ren- 

signee  for  the  bankrupt  (Payan's  Case,  fro  v.  Prior,  25  Mo.  App.  402;  Todd  v. 

7  Ct.  CI.  400);  the  husband  for  the  wife  Crutsinger,  30  Mo.  App.  145;  Goza  v. 

(Green's  Case,  7  Ct.  CI.  496).    *    *    *  Sanford,  79  Mo.  App.  95;  Springfield 

Such  was  the  uniform  practice  under  v.  Weaver,  137  Mo.  650;  Coe  v.  Ritter, 

the  Abandoned  and  Captured  Properly  86  Mo.  277;  Smith  v.  Phelps,   74  Mo. 

Act;  and  in  one  case  where  the  point  598;     Spurlock    v.    Sproule,    72     Mo. 

was  carried  to  the  Supreme  Court  that  503. 

tribunal  impliedly  upheld  the  practice  Montana.  —  Code  Civ.   Pro.,  %  587; 

and  awarded  a  judgment  in  favor  of  Campbell  v.  Irvine,  17  Mont.  476. 

such   a  substituted   claimant.     Elgee  Nebraska.  —  Com  p.     Stat.     (1899), 

Cotton  Cases,    22   Wall.   (U.   S.)   180.  §5632;  Magemau  v.  Bell,  13  Neb.  247; 

See  Thomas's  Motion,  15  Ct.  CI.  340,  Temple  ».  Smith,  13  Neb.  513;  Dodge 

where    tbe    history    of    the    cases    is  v.  Omaha,  etc.,  R.  Co.,  20  Neb.  276; 

given."  Flanders  v,  Lyon,  51  Neb.  102;  How- 

But  in  Bellocque's  Case,  8  Ct.  CI.  ell  v.  Alma  Milling  Co.,  36  Neb.  80; 

493,  it  was  held  that  the  only  cases  Harrington  v.  Connor,    51   Neb.   214; 

where    such    substitution    would    be  Alexander  v.  Overton,  52  Neb.  283. 
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statutes  of  this  nature  a  substitution  may  be  had  where  the  plain- 
tiff assigns  his  interest  to  one  who  was  originally  a  defendant  in 
the  action ;  *  where  a  defendant  is  subrogated  to  the  rights  of 

Nevada, — Bullion  Min.  Co.  v.  Croesus  into  execution.    Van  Meter  v,  Thomas, 

Gold,  etc.,  Min.  Co.,  2  Nev.  168.  54  III.  App.  580. 

New  York,  —  Code  Civ.  Pro.,  §  756;  In  Mienigan,  where  a  suit  is  instituted 

Banks  v.  Maher,  2  Bosw.  (N.  Y.)  690;  to  foreclose  a  mortgage  which  provides 

Nickerson    v.    Crawford,   (Supm.   Ct.  for  payments  in  instalments,  and  there 

Spec.  T.)  25  Abb.  N.  Cas.  (N.  Y.)  91;  is  a  default  in  payment  of  interest  on 

Stout  v,  Betts,  74   Hun  (N.   Y.)  266;  one  of  the  instalments  subsequent  to 

Cincinnati  Fifth    Nat.  Bank  v.  Wool-  a  decree  of  foreclosure  in  a  suit  on  a 

sey,  31   N.  Y.  App.  Div.  61;  Getty  v,  former  instalment,  the  statute  provides 

Spaulding,  58  N.  Y.  636;  Hegewisch  v,  that   the    complainant   may  obtain  a 

Silver,  140  N.  Y.  414.  further  order,  founded  on  the  first  de- 

North  Carolina,  — Clark's  Code  Civ.  cree,  for  a  sale  to  satisfy  the  amount 

Pro.  (1891),  §  188;    Murray  v.   Black-  due.     Under  this  statute,  and  under 

ledge,  71  N.  Car.  492;  Moore  v.  North  Chancery  Rule  No.  125,  providing  for 

Carolina  R.  Co.,  74  N.  Car.  528;  Tal-  the  substitution  of  parties,  it  has  been 

bcrt  v,  Becton,  in  N.  Car.  543.  held  that  where  a   complainant   who 

Ohio,  —  Bates's  Annot.  Stat.  (1897),  has  obtained  a  decree  of  foreclosure  in 

§  5012;  Bishop  v.  Stoddard,  1  Cleve.  such  suit  assigns  ihe  decree  to  a  third 

L.    Rep.    201,   4  Ohio  Dec.  (Reprint)  person,  the  latter  may  be  substituted  as 

276.  complainant  in  order  to  obtain  a  further 

Oregon, —  Hill's  Annot.  Laws,  §38.  order    founded    on    the    first    decree. 

Pennsylvania, — Dillon  v.  Dougherty,  Brand  v.   Smith,   99   Mich.    395.     See 

2  Grant  Cas.  (Pa.)  99.  also  Codd  v.  Wayne  Circuit  Judge,  109 

South    Carolina,  —  Code   Civ.    Pro.,  Mich.  120. 

§  142;  Matthews  v,  Cantey,  48  S.  Car.  Mistake  in  Adding  Instead  of  Substitute 

588.  ing  Party.  —  Where  a  plaintiff  makes 

Utah,  —  Rev.  Stat.,  §  2920;  Skews  v.  an  absolute  assignment  of  his  cause  of 

Dunn,  3  Utah  186.  action  pending  suit,  the  assignee  should 

Wisconsin.  —  Stat.,  §2801;  Paine  v.  be  substituted  as  plaintiff  instead  of 

White,  23  Wis.  91 ;  Andrews  v.  Thayer,  being  joined  as  coplaintifT,  but  an  error 

30  Wis.  228;  Mason  v.  Beach,  55  Wis.  in  joining  him  as  coplainiiff  instead  of 

607;  Johnston  v.  King,  88  Wis.  211.  substituting  him  as  sole  plaintiff  is  im- 

Wyoming.  —  Rev.  Stat.,  §  2401.  material  where  it  does. not  appear  that 

In  a  Suit  for  Specific  Perfonnanoe  of  a  the  defendant  was  prejudiced  thereby, 

contract  toconvey  land,  after  the  basis  Todd  v.  Crutsinger,  30  Mo.  App.  145. 

of  a  decree  has  been  settled  directing  In  Surrogate's  Court. —  In  Tilden  v. 

the  defendant  to  execute  the  contract,  Dows,  2  Dem.  (N.  Y.)  489,  it  was  held 

but  before  any  finding  has  been  filed  that  Code  Civ.  Pro.  N.  Y.,  §  756,  pro- 

by  the  court  or  judgment  entered,  a  vtding  for  the  substitution  of  a  new 

third   party  to  whom  the  plaintiff  has  party  plaintiff  in  case  of  a  transfer  of 

assigned  the  contract  for  value  pend-  interest,   did  not  apply  to  surrogate's 

ing  the  suit  may  apply  to  have  the  con-  courts.      Whether  the  surrogate  had 

veyance  of  the  premises  mentioned  in  discretionary    power    independent   of 

the  contract  made  directly  to  him;  and  code  provisions  to  order  the  substitu- 

if  the  original  plaintiff  joins  in  such  tion  of  a  new   party   was   not  deter- 

application,  and  it  is  clear  that  the  re-  mined. 

lief  asked   for  in    the  case  can   best  In  Louisiana,  in  Delassize's  Succes- 

be  obtained  by  such  substitution,  and  sion,  8  Rob.  (La.)  259,  it  was  held  that 

that  it  will  not  prejudice  the  rights  of  there  was  no  law  authorizing  the  sub- 

the  defendant,  the   motion  should  be  stitulion  of  an  assignee's  name  for  that 

granted.      Paine    v.    White,   23   Wis.  of  his  assignor  on  the  records  of  the 

91.  court,   but  that  it  was  customary  to 

Assignee  of  Decree  of  Foreclosure. —  In  prosecute  the  suit  to  judgment  in  the 

Illinois,  where  a  decree  of  foreclosure  name  of  the  original  plaintiff  for  the 

has  been  assigned  the  assignee  cannot  benefit  of  the  assignee, 

be  substituted  by  order  in  place  of  the  1.  Codd  v.  Wayne  Circuit  Judge,  109 

original  complainant,  but  his  remedy  Mich.  120;  Bullion  Min.  Co.  v.  Croesus 

is  by  a  bill  to  carry  the  original  decree  Gold,  etc.,  Min.  Co.,  2  Ney.  168. 
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the  original  plaintiff; i  where  a  husband  suing  as  plaintiff  assigns 
his  interest  to  his  wife;  *  where.one  who  has  sued  in  a  represent- 
ative capacity  becomes  possessed  of  the  cause  of  action  in  his 
own  right  pending  suit ; 3  or  where  there  has  been  a  succession 
of  interest  between  an  original  interpleader  and  a  third  person.4 
And  such  statutes  apply  to  transfers  of  interest  by  parties  defend- 
ant as  well  as  by  parties  plaintiff.5 

(2)  Death  of  Assignor  Prior  to  Substitution  of  Assignee.  —  The 
death  of  the  original  plaintiff,  pending  suit  and  after  he  has 
assigned  his  interest,  does  not  prevent  a  subsequent  substitution 
of  his  assignee  as  plaintiff,  provided  the  cause  of  action  is  one 
which  survives.6 

(3)  Nominal  Assignee.  —  A  nominal  assignee  is  not  entitled  to 
substitution.  The  actual  assignee  is  the  only  one  who  has  such 
right.7 

(4)  What  Assignments  Are  Within  Statute.  —  The  assignment 
must  be  real  and  not  merely  colorable,8  and  a  partial  assignment 

1.  Codd  v.  Wayne  Circuit  Judge,  109  may  be  substituted  as  defendant.  Mc- 
Mich.  120;  Cincinn afi  Fifth  Nat.  Bank  Kinnis  v.  Scottish  American  Mortg. 
v.  Woolsey,  31  N.  Y.   App.    Div.  61;     Co.,  55  Kan.  259. 

Keokuk  Falls  Imp.  Co.  v.  Kingsland,  6.  Reynolds  v.  Qualey,  18  Kan.  361; 

etc.,   Mfg.   Co.,   5  Okla.  32;  National  U.  S.  Building  Co.  v.  Walker,  59  Kan. 

Bank  v.  Hapgood,  9  Utah  85.  779;    Neilon  v.   Kansas  City,  etc.,  R. 

2.  Goza  v.  Sanford,  79  Mo.  App.  95.  Co.,  85  Mo.  599;  Moore  v.  North  Caro- 
8.  Where  an  Executrix  Brings  Suit  in  lina  R.  Co.,  74  N.  Car.  528;  Andrews 

Her  Representative  Capacity  to  recover  v.  Thayer,  30  Wis.  228. 
damages  for  the  conversion  of  property  Appointment  of  Administrator  Unneces- 
belonging  to  a  decedent's  estate,  and  sary. —  Where,  pending  an  action,  the 
pending  such  suit  the  entire  cause  of  plaintiff  assigns  his  claim  to  A  and 
action  is  assigned  to  such  executrix  by  subsequently  becomes  bankrupt,  and 
the  decree  of  distribution  rendered  on  an  assignee  in  bankruptcy  is  appointed, 
settlement  ol  the  estate,  the  executrix  and  after  judgment  recovered  and 
is  properly  substituted  as  party  plain-  perfected  the  plaintiff  dies  intestate, 
tiff  in  her  personal  capacity,  under  leaving  no  property,  and  no  ad  minis- 
Code  Civ.  Pro.  Cal.,  §  385.  Cockrill  trator  of  the  estate  is  appointed,  A,  as 
v.  Clyma,  98  Cal.  123.  assignee  of  a  cause  of  action,   may 

4.  Crescent  Furniture,  etc.,  Co.   v.  properly  be  substituted  in  place  of  the 

Raddatz,  28  Mo.  App.  210.  deceased,  as  party  plaintiff.     The  in* 

6.  Mastick  v.  Thorp,  29  Cal.  445.  terest  of  the  original  plaintiff  having 

In  an  Action  to  Try  Title  to  a  Mining  been  divested  before  judgment  by  the 

Claim  where  the  defendant  sells  his  in-  assignment,  it  is  not  essential  to  the 

terest   in  the  claim   to  a  third  person  further  prosecution  of  the  action  that 

pending  suit,  the  vendee  may  be  sub-  an  administrator  be  appointed.     Schell 

stituted  as  defendant  in  place  of   the  v.  Devlin,  82  N.  Y.  333. 

vendor.     Jordan  v.  Duke,  (Ariz.  1898)  7.  Field  v.  Wheeler,  120  N.  Car.  264. 

53  Pac.  Rep.  197.  8.  Rothschild   v.    Bruschke,  33  111. 

When  Land  Is  Conveyed  by  Defendant  in  App.  283. 

Ejectment,  pendent:  lite,  the  grantees  are  An  Indorsee  of  a  Promissory  Note  will 

entitled  to  be  substituted,   and  a  de-  not  be  substituted  as  party  plaintiff  in 

fault  against  their  grantor  will  be  set  an  action  thereon  unless  he  could  have 

aside  on   their   motion.     Plummer  v.  sued  in  his  own  name,  if  the  transfer 

Brown,  64  Cal.  429.  on  which  the  substitulion  is  based  had 

Conveyance  to  Mortgagee  Pending  Ac-  been  made  before  the  institution  of  the 

tion.  —  Where,  pending   an  action   to  suit.     Fannon    v.   Robinson,   10  Iowa 

recover  land,  a  mortgagee  has  acquired  272. 

the  defendant's  interest  in  the  land,  he  Effect  of  Agreement  to  Assign. —  An 
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or  transfer,  or  an  assignment  whereby  the  right  assigned  is  simply 
transferred  as  collateral  security  for  a  continuing  obligation,  does 
not  present  a  proper  case  for  substitution;1  but  if  the  assign- 
ment is  absolute,  the  fact  that  the  assignee  previously  held  the 
thing  assigned  in  pledge,  as  collateral  security,  is  immaterial.* 

(5)  Pendency  of  Action  at  Time  of  Assignment.  —  In  order  to 
authorize  a  substitution  on  the  ground  of  transfer  of  interest,  the 
action  in  which  it  is  sought  must  have  been  pending  in  fact  at 
the  time  when  the  transfer  was  made.3 

agreement  between  the  plaintiff  in  an  transferred  to  another  person  to  whom 
action  of  ejectment  and  a  third  party  it  has  also  been  pledged  as  collateral 
whereby  the  former  agrees  to  prose-  security  subject  to  the  claim  of  the  first 
cute  the  action  to  judgment,  and,  when  pledgee,  the  second  pledgee  may  be 
judgment  is  recovered,  to  assign  such  substituted  as  appellee  under  Code  Civ. 
judgment  and  all  his  rights  therein  Pro.  Neb.,  §  45.  Howell  v.  Alma  Mill- 
to  the  latter,  and  to  pay  over  to  him  ing  Co.,  36  Neb.  80. 
any  moneys  received  in  settlement  of  2.  Springfield  v.  Weaver,  137  Mo. 
the  plaintiff's  claim,  and  that  the  plain-  650. 

tiff  will  not  make  any  settlement  with        8.  Where    Defendant    Has    Vet   Been 

the  defendant  without  the  consent  of  Served  with  Process. —  In    East    River 

such  third  party,  is  not  such  an  assign-  Bank  v.  Cutting,  1  Bosw.  (N.  YJ636, 

ment  of  the  cause  of  action  as  to  war-  it   was   held   that  where  two  persons 

rant  the  substitution  of  the  third  party  were  named  as  defendants  in  a  sunv 

a6  plaintiff  in  the  action  of  ejectment,  mons  and  complaint,  but  only  one  0/ 

Arents  v.  Long  Island  R.  Co.,36N.  Y.  them  was  served,  and  after  judgment 

App.  Div.  379.  was  perfected  against  the   defendant 

1.  Assignment  by  Quitclaim  Deed.  —  In  who  was  served  the  title  to  the  cause 
Davis  v.  Higgins,  92  N.  Car.  203,  of  action  became  vested  in  a  third  per* 
where,  pending  an  action  to  recover  son,  the  latter  could  not,  under  Code 
possession  of  land  and  damages  for  Pro.  N.  Y.,  §  121,  be  substituted  as 
withholding  it,  the  plaintiff  executed  a  plaintiff  as  against  the  second  de f end- 
quitclaim  deed  for  the  premises,  a  mo-  ant,  the  latter  not  having  been  served 
tion  by  the  grantee  to  be  substituted  as  until  after  the  transfer  of  interest.  1° 
plaintiff  was  denied  on  the  ground  that  such  a  case  there  is  in  reality  notrans- 
the  assignment  was  only  partial.  fer  of  interest  pending  the  action,  and 

Assignment  of  Judgment.  —  After  an  therefore  the  section  of  the  code  cited 
action  has  been  begun,  the  plaintiff  does  not  apply.  By  taking  judgment 
may  dispose  of  the  judgment  that  he  against  the  defendant  first  served  the 
may  recover,  without  investing  the  per-  action  was  severed,  and  as  to  such  de- 
son  purchasing  it  with  the  legal  in-  fendant  it  was  determined  by  the  judg- 
terest  to  the  chose  in  action;  and  under  ment,  and  there  was  then  no  action 
such  an  assignment,  it  is  improper  for  pending  against  the  other  defendant, 
the  court  to  substitute  the  assignee  as  East  River  Bank  v.  Cutting,  1  Bosw. 
plaintiff  in  the  action,  with  the  power  (N.  Y.)636. 

to  prosecute  in  his  own  name.    Allen        Action  by  Corporation  After  Appoint- 

v.    Newberry,    8   Iowa  65.      Compare  ment  of  Temporary  Receiver.  —  Where, 

Bartholomew  County  v.  Jameson,  86  pending  an   action   by  a  corporation 

Ind.  154;  Anderson  v.  Miller,  7  Smed.  for  injuries  to  its  property,  a  tctnpo- 

&   M.  (Miss.)  586;    Beran  v.  Trades-  rary  receivership  is  made  permanent, 

men's  Nat.  Bank,  (Supm.  Ct.  Gen.  T.)  and  the  permanent  receiver  therea fte r 

10  N.  Y.  Supp.  677.  transfers  the  cause  of  action  on  whicn 

Contra  —  Assignment  as  Collateral  Be-  the  suit  is  based  to  a  third  party,  suco 

enrity  Sufficient.  —  Where  a  bank  brings  third  party  may  properly  be  substitute 

suit   on   a   promissory   note   which   it  as  plaintiff  in  the  action.    The  right  o 

holds  as  collateral  security  for  the  debt  such  transferee  to  be  substituted  is  no 

of  a  third  person,  and,  pending  an  ap-  affected  by  the  fact  that  the  tempo**  y 

peal  by  the  defendant  (the  maker  of  receiver  was  appointed  before  the  co  - 

the  note),  the  debt  for  which  the  note  poration  brought  suit  on  the  cause 

was  pledged  is  paid,  and  the  note  is  action  involved,  since  the  appomtroe 
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(6)  Successive  Transfers.  —  The  power  of  a  court  to  order  sub- 
stitution on  transfer  of  interest  in  a  given  case  is  not  exhausted 
by  its  exercise  in  a  single  instance,  but  may  be  exercised  as  often 
as  a  transfer  is  made.1 

(7)  Substitution  Optional  —  Discretion  of  Court,  —  Under  stat- 
utes authorizing  substitution  on  transfer  of  interest,  it  is  generally 
held  that  such  substitution  is  optional  with  the  transferee,  and 
that  it  cannot  be  compelled  against  his  wishes  on  motion  of  the 
adverse  party ;  *  that  where  the  original  plaintiff  is  still  in  exist- 
ence the  suit  may  be  continued  in  his  name  unless  the  court 
directs  otherwise;3  and  that  the  matter  of  directing  a  substitu- 

of  a  temporary  receiver  pending  disso-  bank,  or  the  defendant  who  has  not 
lution  proceedings  does  not  divest  the  paid  may  procure  the  substitution  of 
corporation  of  the  title  to  its  properly  his  codefendants  as  plaintiffs  in  the 
or  of  its  right  to  sue.  Mutual  Brewing  place  of  the  bank.  If  he  does  not  pro- 
Co.  v.  New  York,  etc..  Ferry  Co.,  16  cure  such  substitution  before  judgment 
N.  Y.  A  pp.  Div.  149.  he  cannot  subsequently  object  that  the 
In  Missouri  the  riling  of  the  petition  action  should  not  have  proceeded  to 
in  a  cause  is  regarded  as  the  beginning  judgment  in  the  name  of  the  original 
of  the  suit,  and  therefore  where  a  plaintiff.  Cincinnati  Fifth  Nat.  Bank 
cause  of  action  is  assigned  after  the  v.  Woolsey,  31  N.  Y.  App.  Div.  61. 
filing  of  the  petition,  but  before  the  Compare  National  Bank  v.  Hopgood,  9 
issuing  of  the  summons,  such  assign-  Utah  85. 

ment  is  within  the  statute  permitting  Substitution    Essential     to     Preserve 

a  substitution  of  parties  on  a  transfer  Bights  of  Assignee.  —  Where  an  under- 

of  interest  pending  suit.     Spurlock  v.  taking  on  appeal,   pursuant  to   Rev. 

Sproule,  72  Mo.  503.  Stat.  U.  S.,  §   1000,   is  given   to  the 

1,  Temple  v.  Smilh,  13  Net.  513.  plaintiff  in  a  case  involving  the  posses- 

2.  Substitution  Optional  with  Transferee  sion  of  land,  a  grantee  of  the  plaintiff 
of  Interest.  —  Hestres  v.  Brennan,  37  pendente  lite  acquires  no  right  which 
Cal.  385;  Cantrell  v.  Hewlett,  2  Bush  can  be  enforced  in  his  own  name  in  an 
(Ky.)3ii;  Newberry  v.  Trowbridge,  13  action  upon  the  undertairing  unless  he 
Mich.  263*  Peters  v.  Gallagher,  37  has  himself  substituted  as  plaintiff  in 
Mich.  407;  Moan  v.  Harder,  38  Mich,  the  original  action.  Hanks  v.  Mat- 
566;  Renfro  v.  Prior,  25  Mo.  App.  402;  thews,  16  Utah  325. 

Packard  v.  Wood,  (Supm.  Ct.  Gen.  T.)  3.  Continuanoe  of  Suit  in  Name  of  Orig- 

17  Abb.  Pr.  (N.  Y.)  318;  Platte  v.  Mc-  inal    Plaintiff  —  California.  —  Moss  v. 

Murray,  (Supm.  Ct.  Spec.  T.)  63  How.  Shear,  30  Cal.  468;  Barstow  v.  New- 

Pr.  (N.  Y.)  149;  Emmet  v.  Bowers,  (N.  man,  34  Cal.  90. 

Y.  Super.  Ct.   Spec.  T.)  23  How.   Pr.  Iowa. — Jordan  v.  Ping,  32  Iowa  64; 

(N.  Y.)  300;    Hirshfeld  v.  Fitzgerald,  Kreuger  v.  Sylvester,  100  Iowa  647. 

157  N.  H.  166;  Arnold   v.   Keyes,  37  Kansas. —  Werner  v.  Hatton,  54  Kan. 

N.  Y.  Super.  Ct.  135;  Lowell  v.  Park-  250. 

Inson,  4  Utah  64;  Smith  v.  Harrington,  Minnesota.  —  Whiteacre  v.  Culver,  9 

3  Wyo.  503.     And  see  infra,  IV.  2.  By  Minn.  295;  Nichols  v.  Chicago,  etc.,  R. 

Whom  Motion  May  Be  Made.  Co.,  36  Minn.  452. 

Where  Defendant  Becomes  Subrogated  Missouri.  —  Green's  Bank  v.  Wick- 

to  Bights  of  Plaintiff.  —  Where,  pending  ham,  23  Mo.  App.  663;  Smith  v.  Phelps, 

an   action    by  a    bank   against  several  74  Mo.  598. 

guarantors  of  a  promissory  note  pay-  New  Ktfryfc.— Hegewisch  v.  Silver,  140 

able  to  the  bank,  all  of  the  defendants  N.  Y.  414;  Hirshfeld  v.  Fitzgerald,  157 

except  one    pay   to    the   plaintiff   the  N.  Y.  166;  Senft  v.  Manhattan  R.  Co., 

amount  due  under  the  guaranty,  such  57  N.  Y.  Super.   Ct.  417,  24  Abb.  N. 

defendants  become  subtogated  to  the  Cas.  (N.  Y.)64;  Getty  v.  Spaulding,  58 

rights  of  the  plaintiff  against  the  de-  N.  Y.  636. 

fendant  who  has  not  paid,  and  under  '      Texas.  —  Matthews    v.    Boydstun, 

Code  Civ.  Pro.  N.  Y.,  §  756,  the  action  (Tex.  Civ.   App.   1895)  31  S.  W.  Rep. 

may  be  continued  in  the  name  of  the  814. 
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tion  or  of  granting  a  motion  therefor  by  the  assignee  is  one  which 
rests  entirely  in  the  discretion  of  the  court.1 

Utah.  —  National  Bank  v.  Hapgood,  the  name  of  the  real  party  in  interest. 

9  Utah  85.  Thus  where  a  certain  promissory  note 

Wisconsin. — Johnston    v.   King,  88  has  been  pledged  as  collateral  security 

Wis.  211;  Belden  v.  Hurlbut,  94  Wis.  for  a  debt,  and  the  pledgee  brings  an 

562.  action  on  the  note,  and,   pending  ac- 

In  Missouri  it  is  provided  by  statute  tion,  the  debt  for  which  the  note  has 

that  the   court,    upon   application   by  been  pledged  is  paid,  and  the  note  is 

the  assignor,  may  require  the  assignee  transferred  by  the  pledgor  to  a  third 

either  to  give  to  the  assignor  a  bond  person,  the    pledgee  has  no  right  to 

indemnifying  him  against  costs,  or  to  continue  his  action  on  the  note;   the 

procure  his  own  substitution  in  the  ac-  transferee    should   be  substituted    as 

tion,  and  that  upon  his  omiss'on  to  do  party  plaintiff.     Matthews  v.  Cantey, 

so  the  suit  shall  be  dismissed.     Cutter  48  S.  Car.  588. 

v.  Waddingham,  33  Mo.  269.  But  if  Where  Property  Is  Sold  at  a  Sheriff's 
the  original  plaintiff  sees  fit  to  waive  Sale  pending  an  action  to  quiet  title 
his  right  to  indemnify,  and  suffers  the  thereto,  the  original  plaintiff  may  pro- 
suit  to  proceed  in  his  name  with  an  in-  ceed  with  his  action  until  the  execution 
demnification  bond,  it  is  not  a  matter  of  a  sheriff's  deed,  but  after  a  sheriff's 
of  which  the  defendant  can  complain,  deed  has  been  executed  the  owner  un- 
Asher  v.  St.  Louis,  etc.,  R.  Co.,  89  Mo.  der  such  deed  may  be  substituted  as 
116.  plaintiff  and  prosecute   the  action  to 

Oregon  Statute.  —  In  Dundee  Mortg.,  final  judgment.     If  judgment  is  ren- 

etc,  Co.  v.  Hughes,  89  Fed.  Rep.  182,  dered  before  the  sheriff's  deed  is  exe- 

the  coutt,  speaking  of  the  provisions  cuted  the  original  plaintiff  may  have  a 

of  the  statutes  of  Oregon  (Hill's  Annot.  new  trial  as  of  right  under  the  statute. 

Laws,  §§  27,  38)  requiring  that  every  Brown  v.  Cody,  115  Ind.  484. 

action  shall  be  prosecuted  in  the  name  Where  Ho  Substitution  Is  Asked  For 

of  the  real  party  in  interest,  but  pro-  the  case  will  go  on  in  the  name  of  the 

viding  that  on  a  transfer  of  interest  the  original  party  as  if   no  transfer  had 

original  plaintiff  may  still  prosecute  a  been  made,  and  to  have  it  do  so  no  ap- 

suit  to  judgment  in  his  own  name,  plication  to  or  action  by  the  court  is 

said:    "  Due  force  and  effect  must  be  necessary.     Malone  v.  Big  Flat  Gravel 

given    to  both  sections  of  the  code.  Min.,  Co.,  93  Cal.  384;  Camarillo  v. 

They  must  be  construed  together.     So  Fenlon,  49  Cal.  202;  Harvey  v.  Myer, 

interpreted  their  meaning  is  that  all  9  Ind.  391;  Piatt  v.  McMurray,  (Supm. 

actions    must    be    prosecuted   in    the  Ct.  Spec.  T.)  63  How.  Pr.  (N.  Y.)  149; 

name  of  the  real  party  in  interest,  ex-  Hanks  v.  Matthews,  16  Utah  325. 

cept  in  cases  where,  pendente  lite,  he  Where  Original  Plaintiff  Has  Ceased  to 

transfers  his  interest  to  another.     In  Exist.  —  Statutes  authorizing  a continu- 

such    a    case    the    transfer    does  not  ance  of  the  action  in  the  name  of  the 

operate  to  abate   the  action,   and  no  original  plaintiff  do  not  apply  where 

order  of  substitution  of  parties  is  re-  such    plaintiff    has    ceased    to   exist, 

quired.     It  is  only  in  case  of  the  death,  as,  for  instance,  where  a  corporation 

marriage,  or  other  disability  of  a  party  which   has  sued   as  party  plaintiff  is 

to  a  pending  action   that  the  court  is  consolidated  with  other  corporations, 

permitted  or  required  to  make  an  order  under  a  new  na.mey  pendente  lite.     Kan- 

of  substitution."  sas,  etc.,  R.  Co.  v.  Smith,  40  Kan.  192; 

In  South  Carolina,   Code   Civ.    Pro.,  La  Pointe  v.  O'Malley,  47  Wis.  332. 

§  142,  providing  for  the  continuance  of  And  see  infra%  II.  15.  In  Actions  By  and 

an  action  in  the  name  of  the  original  Against  Corporations. 

plaintiff  even  after  a  transfer  of  the  1.  Discretion  of  Court  —  Arkansas. — 

cause  of  action  pending  suit,  applies  Ivey  v.  Drake,  36  Ark.  228. 

only  where  the  transfeiee  claims  under  California.  —  Emerson  v .  McWhirter, 

the  original  plaintiff;  in  all  other  cases  (Cal.  1900)  ooPac.  Rep.  774. 

the  transferee  should  be  substituted  as  Indiana. — Jones  v.  Julian,  12  Ind, 

party  plaintiff  in  accordance  with  sec-  274;  Dearmond  v.  Dearmond,  10  Ind. 

tion   132  of  the  code,  which  provides  191;    Hubler  v.    Pullen,   9   Ind.   273; 

(hat  every  action  shall  be  prosecuted  in  Harvey  v.  Myer,  9  Ind.  391. 
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(8)  Rights  of  Original  Party  After  Assignment.  —  After  he 
has  assigned  his  cause  of  action  the  original  plaintiff  should  not 
be  permitted  to  interfere  with  the  suit  to  the  prejudice  of  his 
assignee.1 

b.  In  Equity.  —  According  to  the  strict  chancery  practice, 
unaffected  by  code  provisions,  where  a  sole  complainant  in  a  suit 
in  equity  assigned  his  whole  right  in  the  subject  matter  of  the 
suit  during  its  pendency,  the  suit  could  no  longer  be  prosecuted 
in  his  name  after  the  assignment  was  brought  to  the  notice  of 
the  court,  and  the  only  mode  in  which  the  assignee  could  get  the 

Iowa. —  Chickasaw  County  v.  Pitcher,  in  case  he  sees  fit  to  continue  the  action 

36  Iowa  593;    Snyder   v.  Phillips,  66  in   the   name  of  the  original   plaintiff 

Iowa  481.  constitutes  reversible  error,  since  the 

Kentucky.  —  Dougherty  v.  Smith,  4  statute    requires    that    indemnity    be 

Mete.  (Ky.)  281.  given  or  that  the  transferee  be  substi- 

Minnesota.  —  Brown   v.    Kohout,   61  tuted,  and  the  court  has  no  discretion 

Minn.  113.  to  deny  an  application  for  this  pur- 

New   York.  —  McNamara  «/.  Harris,  pose.  Childs  v.  Thompson,  81  Mo.  337, 

(N.  Y.  City  Ct.  Spec.  T.)  4  Civ.  Pro.  citing  Cutter  v.  Waddingham,  33  Mo. 

(N.  Y.)  76;  Murray  v.  General  Mut.  269,  aid  Smith  p.  Phelps,  74  Mo.  598. 

Ins.  Co.,  2  Duer  (N.  Y.)  607;  Howard  1.  The  Original  Plaintiff  Hat  No  Bight 

v.  Taylor,  5  Duer  (N.  V.)  604;  Harris  to  Continue  the  Action,  after  he  has  as- 

v.    Bennett,   (Supm.    Ct.    Spec.    T.)  6  signed  his  cause  of  action,  in  opposition 

How.  Pr.  (N.  Y.)  220:  Ford  v.  David,  to  the  wishes  and  interests  of  the  as- 

1  Bosw.  (N.  Y.)  569;  O'Dougherty  v.  signee.     If    the    assignee    sees   fit  to 

Remington    Paper    Co.,    (Supm.    Ct.  settle,  or  demands  that  the  action  be 

Spec.  T.)  r  N.  Y.  St.  Rep.  523;  River-  discontinued,  the  provisions  of  Code 

side  Bank  v.  Totten,  (Supm.  Ct.  Gen.  Civ.    Pro.    N.   Y.t  §    756,   furnish   no 

T.)  16  N.  Y.  Supp  348;  Getty  v.  Spauld-  authority  for  a  further  continuation  of 

ing,  58  N.  Y.  636.  the  action,  or  shield  for  the   plaintiff 

Ohio.  —  Sifford  v.  Beaty,  12  Ohio  St.  who  continues  to  prosecute  it  under 

189.  such  circumstances.    Hirshfeld  v.  Fitz- 

Wyomitig.  —  Smith  v.  Harrington,  3  gerald,  157  N.  Y.  166. 

Wyo.  503.  Bight    to    Dismiss    Action.  —  Where 

Death  of  Assignee  Before  Substitution. —  pending  a  suit  the  plaintiff  transfers 
Where,  pending  an  action  in  the  name  his  interest  to  a  third  person,  a  defend- 
of  two  parties  as  plaintiffs,  one  of  the  ant  who  is  notified  of  such  transfer 
parties  assigns  his  interest  in  the  sub-  cannot  thereafter  treat  with  the  orig- 
ject-matter  of  the  action  to  the  other  inal  plaintiff  for  a  dismissal  of  the  ac- 
plaintiff,  and  the  assignee  dies  before  tion.  If  an  order  of  dismissal  is  thus 
any  order  of  substitution  has  been  obtained  it  may  be  sel  aside  by  the 
made,  it  is  discretionary  with  the  court  trial  court,  and  the  transferee  may  be 
whether  to  allow  the  administrator  of  substituted  as  party  plaintiff  and  judg- 
the  assignee  to  be  substituted  and  to  ment  rendered  in  his  favor.  Walker 
continue  the  action  in  his  name  alone  v.  Felt,  54  Cal.  386;  Cantrell  v.  Hew- 
as  the  sole  existing  party  in  interest,  lett,  2  Bush(Ky.)  311. 
If  it  appears  in  such  a  case  that  the  An  assignment  of  a  cause  of  action 
proposed  substitution  will  be  prejudi-  pending  suit  will  not  prevent  the  orig- 
cial  to  the  defendant  the  court  may  inal  plaintiff  from  subsequently  set- 
order  that  the  action  be  continued  in  tling  and  compromising  the  action, 
the  names  of  the  assignor  and  the  ad-  unless  there  is  some  action  of  the  court 
ministrator  of  the  assignee.  Sheldon  either  allowing  the  continuance  of  the 
v.  Havens,  (Supm.  Ct.  Spec.  T.)  7  action  in  the  name  of  the  original 
How.  Pr.  (N.  Y.)  268.  plaintiff  or  directing  the  substitution 

In  Missouri  it  has  been  held  that  a  or  joinder  of   the   assignee,   at   least 

refusal  of  the  trial  court  either  to  sub-  where  th;  defendant  had  no  notice  of 

stitute  the  transferee  as  plaintiff  or  to  the  assignment.     Mason  v.  Beach,  55 

require  him  to  give  an  indemnity  bond  Wis.  607. 
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benefit  of  the  original  suit  was  by  filing  an   original  bill  in  the 
nature  of  a  supplemental  bill.1 

8.  On  Assignment  for  Creditors  or  Appointment  of  Receiver.  — - 
Where,  pending  an  action,  the  plaintiff  makes  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  the  assignee  may  be  substituted 
as  plaintiff,  or  the  action  may  be  continued'  in  the  name  of  the 
original  party.9 

Beoeiver  in  Proceedings  Supplementary  to  Execution.  —  In  New  York  it 
has  been  held  that  a  receiver  in  supplementary  proceedings  is  not 
entitled  to  be  substituted  as  defendant  in  place  of  the  judgment 
debtor  in  a  pending  action,  against  the  will  of  the  plaintiff.3 

9.  Substitution  of  Assignee  in  Bankruptcy.  —  By  the  Revised 
Statutes  of  the  United  States  special  provision  is  made  for  sub- 
stituting assignees  in  bankruptcy  in  place  of  bankrupts  in  pend- 
ing actions.1 

1.  Wright  v.  Meek,  3  Greene  (Iowa)  authorizing  the  borrower  of  money  at 
472;  Mason  v.  York,  etc.,  R.  Co.,  52  an  unlawful  rate  of  interest  to  maintain 
Me.  82;  Webster  v.  Hitchcock,  11  an  action  to  annul  the  contract  for  the 
Mich.  56;  Perkins  v.  Perkins,  16  Mich,  loan  and  to  recover  the  money,  goods, 
162;  Chisholm  v.  Clitherall,  12  Minn,  and  things  in  action  received  by  the 
375;  Sedgwick  v.  Cleveland,  7  Paige  lender  as  security  for  the  loan,  the 
(N.  Y.)  287;  Haynes  v.  Rizer,  14  Lea  right  to  maintain  the  action  is  specific- 
(Tenn.)  246;  Tappan  v.  Smith,  5  Biss.  ally  restricted  to  the  borrower,  and 
(U.  S.)  73;  Ross  v.  Ft.  Wayne,  24  U.  S.  therefore  the  borrower's  assignee  for 
App.  113;  Story's  Eq.  PL,  §§^48,  349;  the  benefit  of  creditors  cannot  be 
2  Daniell's  Ch.  PI.  and  Pr.  (6th  Am,  substituted  for  the  borrower  as  party 
ed.)  15 18.  See  also  articles  Equitable  plaintiff  to  such  action.  Richards  v. 
Assignments,  vol.  7,  p.  730;  Revivor  Ludington,  60  Hun  (N.  Y.)  135. 

of   Suits    and    Actions,   vol.   18,   p.  8.  Ross  v.  Wigg,  100  N.  Y.  243. 

1094.  But   in   Spencer  v.  Berdell,  (Supm. 

2.  Jewell  v.  Porter,  (Ky.  1889)  11  S.  Ct.  Gen.  T.)  10  N.  Y.  St.  Rep.  62,  it 
W.  Rep.  717;  Smith  v.  Zalinski,  94  N.  was  held  that  a  receiver  appointed  in 
Y.  513;  Lawson  v.  Woodstock,  37  Hun  supplementary  proceedings,  pending 
(N.  Y.)  352;  Cuff  v.  Dorland,  (Supm.  an  action  brought  by  the  judgment 
Ct,  Spec.  T.)  7  Abb.  N.  Cas.  (N.  Y.)  debtor,  might  either  permit  such  action 
194;  Evans  v.  Virgin,  6q  Wis.  153.  to  proceed  in  the  name  of  the  original 

In  California   It   has  been   held  that  plaintiff  or  apply  to  be  substituted  as 

where  one  of  several   plaintiffs   goes  plaintiff  therein. 

into  insolvency,    and  an  assignee   is  As  to  Substitution  of  Receivers  of  Cor- 

appointed,  such  assignee  need  not  be  porations,  see  infra%  II.  15.  In  Actions 

substituted   as   party   plaintiff   in   the  By  and  Against  Corporations. 

action.    Stewart  v.  Spaulding,  72  Cal.  4.  Rev.  Stat.   U.  S.,  §  5047;  Bailey 

264.  v.    Mclntyre,  43  Ala.   664;    Chicago, 

Wisconsin    Statute. —  In    Howitt    v.  etc.,   R.  Co.  v.  Jenkins,   103  III.  588; 

Blodgett,  61  Wis.  376,  it  was  held  that  Esterbrook    Steel    Pen    Mfg.    Co.    v. 

a  voluntary  assignment  to  a  trustee  for  Ahern,  30  N.  J.  Eq.  341;  Shaped  Seam- 

the  benefit  of  creditors  was  not  a  devo-  less  Stocking  Co.  v.  Snow,  (Supm.  Ct. 

lution  of  liability  within  the  meaning  App.  T.)  20  Misc.  (N.  Y.)  319;  Cleve- 

of  Slat.   Wis.,   §  2801,   and    that   the  land  v.  Boerum,  24  N.  Y.  613;  Lee  v. 

assignee  had  no  absolute  right  to  be  Pfeffer,   25  Hun  (N.  Y.)97;  Person's 

substituted  as  party  defendant  in  an  Case,  8  Ct.  CI.  543;  Peck's  Motion,  15 

action  which  was  pending  against  the  Ct.   CI.    364;    Herndon  v    Howard,  9 

assignor  at  the  time  when  the  assign-  Wall.  (U.S.)  664;  Gates  v.  Good  loe,  101 

ment  was  made.     But   see   Evans   p.  U.  S.  612. 

Virgin,  69  Wis.  153.  Waiver  of  Objections.  —  If  a  defendant 

Where  Bight  of  Action  Is  Personal  to  has  any  right  to  object  to  such  a  sub- 
Assignor. —  By  the   New   York  statute  stitution  he  waives  it  by  going  to  trial 
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10.  Where  Infant  Becomes  of  Age  Fending  Suit.  —  An  infant  who 
attains  his  majority  pending  a  suit  prosecuted  for  his  benefit  may 
be  substituted  therein  as  party  plaintiff.1 

11.  Where  Party  Becomes  Insane  Fending  Suit.  —  In  California 
it  has  been  held  that  where  a  party  plaintiff  becomes  insane  pend- 
ing suit,  and  a  guardian  is  appointed,  such  guardian  cannot  prop- 
erly be  substituted  in  his  place.* 

12.  Where  Public  Officer  Ceases  to  Hold  Office  Fending  Suit.  — 
Where  a  public  officer  resigns  or  is  removed  from  office,  or  where 
his  term  of  office  expires,  pending  an  action  by  or  against  him 
in  his  official  capacity,  his  successor  may  properly  be  substituted 
in   his  place ; 3    but   such   substitution  is  generally  held  to  be 

on  the  merits.     Chicago  Legal  News  property  to  an  assignee.   Chicago,  etc., 

Co.  v.  Browne,  103  111.  317.  R.  Co.  v.  Jenkins,  103  111.  588. 

Substitution    Optional.  —  The  statute  In  the  Court  of  Claims.  —  An   order 

does  not  render  it  (he  imperative  duty  of  the  United  Slates  Supreme  Court, 

of  an  assignee  in  bankruptcy  to  be  sub-  on  appeal,  substituting  as  plaintiff  the 

stituted  as   plaintiff.     It  rests   in   his  administrator  of  a  claimant  who    has 

discretion  to  allow  the  suit  to  go  on  in  instituted  an   action   in  the  Court   of 

the  bankrupt's  name.     By  so  doing  he  Claims,  and  refusing  a  motion  by  an 

does   not  lose   his  right  to   whatever  assignee  in  bankruptcy  of  the  decedent 

may  be  recovered;  nor  does  he  thereby  to  be  substituted  as  plaintiff,  does  not 

divest  himself  of  the  title  vested  in  him  render  res  judicata  a  subsequent  motion 

by  the  assignment.     Peck's  Motion,  15  of  the  assignee  in  bankruptcy  to  be 

Ct.  CI.  364.  substituted  in   the  Court  of  Claims, 

Waiver  of  Bight.  —  Even  though  the  especially  where  the  decision  of  the 

statute    may    entitle    an  assignee  in  Supreme  Court  goes  upon  the  ground 

bankruptcy  to  come  in  and  defend  an  that  there  are  conflicting  rights  which 

action  pending  against  the  bankrupt  at  should  not  be  adjudicated   in   a  col- 

the  time  of  the  assignment,  he  waives  lateral  way  by  the  Supreme  Court,  but 

such  right   by  laches  in   making  the  by  some    "  tribunal   having  original 

application.     Thus  where  he  omits  to  jurisdiction  in  such  matters."     Peck's 

apply  until  after  judgment  has  been  Motion,  15  Ct.  CI.  364. 

rendered  and  executed,  it  rests  in  the  1.  Phillips    v.   Taber,   83    Ga.    565; 

discretion  of  the  court  to  refuse  the  ap-  Blalock  v.  Newhill,  78  Ga.  245;  Sims  v. 

plication.     Keck  v.   Werder,  86  N.   Y.  Ren  wick,  25  Ga.  58;  Ricord  v.  Central 

264.     And  the  same  rule  applies  where  Pac.    R    Co.,  15  Nev.  167;  Corbett  v. 

the  assignee  seeks  to  be  substituted  as  Metropolitan  L.   Ins.  Co.,  (Supm.  Ct. 

plaintiff.     Jones  v.  McKenna,  4    Lea  App.   Div.)  55  N.  Y.  Supp.  775.     And 

(Tenn.)  642.  see  article  Infants,  vol.  10,  p.  591. 

Extent  of  Substitution.  —  In  case  of  an  It  Is  Error  to  Join  the  Minor  as  plain- 
assignment  in  bankruptcy  pending  an  tiff  with  his  guardian;  he  should  be 
action  in  a  state  court,  the  assignee  is  substituted.  Ricord  v.  Central  Par., 
deemed  substituted  to  the  extent  only  R.  Co.,  15  Nev.  167. 
that  he  may  continue  the  prosecution  2.  Dixon  v.  Gries,  106  Cal.  506, 
of  the  case  and  make  such  application  wherein  it  was  held  that  in  case  of  the 
to  the  state  court  as  may  be  necessary  insanity  of  the  plaintiff,  the  prosecu- 
tor the  determination  of  said  action,  tion  of  ihe  suit  should  continue  in  his 
Clark  v.  Binninger,  (N.  Y.  Super.  Ct.  name  as  an  insane  person  by  bis 
Spec.  T.)  39  How.  Pr.  (N.  Y.)  363.  guardian,  but  that,  while  an  order  sub- 
Constitutes  Replication  to  Plea  in  Abate-  stituting  the  guardian  as  plaintiff  was 
ment. — The  substitution  of  an  assignee  erroneous,  it  did  not  warrant  the  dls- 
in  bankruptcy  under  Rev.  Stat.  U.  S.,  missal  of  the  action. 
§  5047,  constitutes  a  sufficient  repli-  8.  Smith  v.  Inge,  80  Ala.  283;  Jordan 
cation  to  a  plea  in  abatement  on  the  v.  Hubert,  54  Cal.  260;  Ex  p.  Tinkum, 
ground  that  since  the  institution  of  the  54  Cal.  201;  Nance  v.  People,  25  Colo, 
action  the  plaintiff  has  become  bank-  252;  Parks  v.  Hays,  n  Colo.  App.  415; 
rupt  and  has  transferred  his  rights  and  Smith  v.  Russell,  17  Conn.  109;  Arm- 
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optional  and  not  compulsory.1  Where,  however,  the  action  is 
against  the  officer  as  an  individual,  his  successor  in  office  should 
not  be  substituted ; %  and  it  has  been  held  that  where  a  public 

strong  v.  Landers,  i  Penn.  (Del.)  449;  in  any  action  or  special  proceeding 
Louisiana  Mut.  Ins.  Co.  v.  Costa,  32  brought  pursuant  to  section  1926  or 
La.  Ann.  1;  Burras  v.  Looker,  2  Edw.  section  1927  of  the  code  the  court  must, 
(N.  Y.)  499;  Colegrove  v.  Breed,  2  Den  in  a  proper  case,  substitute  a  successor 
(N.  Y.)  125;  Farnham  v.  Benedict,  29  in  office  in  place  of  a  person  made  a 
Hun  (N.  Y.)  44;  Dawson  v.  Clark,  3  party  in  his  official  capacity  who  has 
Sneed  (Tenn.)  438.  died  or  ceased  to  hold  office;  but  such 
Action  on  Bond  Payable  to  Officer. —  a  successor  shall  not  be  substituted  as 
Where  a  bond  has  been  given  payable  a  defendant,  without  his  consent,  un- 
to a  judge  of  probate  or  his  successor  less  at  least  fourteen  days'  notice  of 
in  office,  and  pending  a  suit  thereon  in  the  application  for  substitution  has 
the  name  of  the  judge  to  whom  it  was  been  personally  served  on  him.  It  has 
given,  his  term  of  office  expires,  the  been  held  that  a  substitution  under 
suit  may  subsequently  be  prosecuted  this  section  is  not  imperative  in  all 
in  the  name  of  his  successor  in  office,  cases,  but  should  be  allowed  only  "  in 
provided  the  latter  is  not  disqualified  a  proper  case,'*  and  that  a  motion  for 
by  interest  or  position.  And  if  he  is  substitution  is  properly  refused  where 
so  disqualified,  the  judge  of  probate  of  it  appears  from  the  motion  papers  that 
an  adjoining  district  may  properly  be  the  application  is  made  in  the  interest 
substituted  in  place  of  the  original  of  the  defendant  rather  than  that  of  the 
plaintiff.  Smith  v.  Russell,  17  Conn,  plaintiff.  Farnham  v.  Benedict,  29 
109.  Hun(N.  Y.)  44. 

Officers  Superseded.  —  Where,  pending  Contra  —  Successor  necessary  Party.  — 
an  action  by  county  commissioners  of  Where  the  subject-matter  of  a  suit  is 
excise,  an  act  was  passed  superseding  assigned  by.  operation  of  law  during 
such  county  commissioners  by  town  the  pendency  of  an  action,  the  assignee 
commissioners,  it  was  held  that  the  of  the  title  is  always  a  necessary  party, 
latter  might  be  substituted  as  plaintiffs  and  may  be  substituted  as  a  party  on 
in  place  of  their  predecessors,  and  that  motion  properly  brought  to  the  atten- 
until  such  substitution  the  action  tion  of  the  court.  Common  examples 
would  proceed  in  the  name  of  the  of  this  sort  are  found  in  cases  of  death, 
original  parties.  Board  of  Excise  v.  marriage,  bankruptcy,  and  the  like. 
Garlinghouse,  45  N.  Y.  249.  The  rule  is  the  same  where  the  plain- 
In  Certiorari  Proceedings. —  In  People  tiff  sues  in  his  official  character  and 
v.  Oswego  County  Ct.,  2  Thomp.  &  C.  his  term  expires  by  limitation  of  law. 
(N.  V).  431,  it  was  held  that  a  certiorari  In  such  case  it  is  the  officer  that  sues, 
proceeding  was  not  a  "  suit  "  or  "  ac-  and  not  the  mere  man  who  fills  the 
tion  "  within  the  meaning  of  a  statute  office.  Assignments  of  this  kind,  be- 
pro  vi  ding  that  no  suit  commenced  by  ing  made  by  law,  are  involuntary,  and 
or  against  any  officer  named  therein  are  distinguishable  from  those  made 
should  be  abated  or  discontinued  by  the  by  the  voluntary  act  of  the  parties 
death  of  such  officers,  or  their  removal  pendente  lite.  The  latter  do  not  become 
from  or  resignation  of  their  offices,  or  necessary  parties,  while  the  former  do. 
the  expiration  of  their  term  of  office;  Smith  v.  Inge,  80  Ala.  283. 
but  the  court  in  which  any  such  action  Mandamus  Proceedings.  —  Where  the 
was  pending  should  substitute  the  term  of  office  of  a  public  officer  expires 
names  of  the  successors  in  the  office  pending  an  application  for  a  writ  of 
upon  the  application  of  such  successors  mandate  against  him,  a  judgment  sub- 
or  of  the  adverse  party.  This  rule,  sequently  rendered  against  him  has  no 
however,  has  been  changed  by  Code  force  as  against  his  successor  unless 
Civ.  Pro.  N.  Y.,  §  766.  such  successor  is  substituted;  and 
1.  Manchester  v.  Herrington,  10  N.  until  such  substitution  is  made,  pro- 
Y.  164;  Colegrove  v.  Breed,  2  Den.  (N.  ceedings  against  the  successor  for  con- 
Y.)  125;  Griggs  v.  Griggs,  56  N.  Y.  504;  tempt  in  refusing  to  obey  the  writ  are 
Pittsburgh,  etc.  R.  Co.  v.  Martin,  53  void  for  lack  of  jurisdiction.  Exp. 
Ohio  St.  386.  Tinkum,  54  Cal.  201. 

In  New  York  it  is  provided  by  section  2.  Griez  v.  Ware,  2$  Colo.  184. 

1930 of  the  Code  of  Civil  Procedure  that  In  New  York,  since  it  is  provided  by 
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officer  of  the  United  States  resigns  pending  mandamus  proceed- 
ings against  him,  his  successor  cannot  be  substituted  as  respond- 
ent, since  the  proceeding  abates  on  such  resignation.1 

13.  Where  Hew  Trustee,  Receiver,  or  Personal  Representative  Is 
Appointed.  —  New  trustees,9  receivers,3  or  personal  representa- 
tives 4  may  be  substituted  as  parties  to  actions  in  place  of  their 
predecessors  in  office. 

the  code  that  in  actions  by  or  against  Addition  as  Coparty  Improper. —  In 
commissioners  of  highways  the  adverse  New  York,  where,  pending  an  action 
party  shall,  if  successful,  be  entitled  to  to  foreclose  a  mortgage  against  a  testa- 
a  personal  judgment  and  execution  mentary  trustee,  such  trustee  resigns, 
against  the  officer,  it  follows  that  the  and  a  new  trustee  is  appointed  by  the 
successor  in  office  of  such  highway  court,  the  latter  should  be  substituted 
commissioner  cannot  be  substituted  in  under  Code  Civ.  Pro.,  §§  756-760,  and 
his  place  as  a  party,  as  such  substitu-  should  not  be  added  as  a  party  defend- 
tion  would  deprive  the  adverse  party  ant  under  sections  452,  453,  since  the 
of  the  right  above  mentioned.  Hitch-  latter  sections  refer  only  to  persons 
man  v.  Baxter,  (Supra.  Ct.  Spec.  T.)  5  who  were  necessary  or  proper  parties 
Civ.  Pro.  (N.  Y.)  226.  at  the  beginning  of  the  action,  and  not 
Objection  Waived.  —  Where  the  term  to  persons  who  have  acquired  the  right 
of  office  of  a  state  auditor  expires  pend-  of  action  pendente  lite.  Griswold  v. 
ing  mandamus  proceedings  against  Caldwell,  (C.  PI.  Gen.  T.)  25  Civ.  Pro. 
him,  his  successor  in  office  may  be  (N.  Y.)  122,  14  Misc.  (N.  Y.)  299,  2  N. 
substituted  as  defendant  although  the  Y.  Annot.  Cas.  211. 
proceeding  was  begun  against  such  8.  Sheldon  v.  Adams,  (Supm.  Ct. 
auditor  as  an  individual,  provided  it  Gen.  T.)  18  Abb.  Pr.  (N.  Y.)405;  Bow- 
was  to  compel  the  performance  of  an  den  i>.  Johnson,  107  U.  S.  251. 
act  done  by  him  as  an  official,  and  New  York  Statute.  —  Code  Civ.  Pro. 
provided  he  appeared  as  such  official  N.  Y.,  §  766,  providing  for  the  substi- 
and  answered  to  the  merits  as  such,  tution  of  a  new  receiver  as  a  party  to 
Parks  v.  Hays,  11  Colo.  App.  415.  an  action  in  place  of  his  predecessor, 

1.  Warner  Valley  Slock  Co.  v.  Smith,  applies  only  to  statutory  receivers,  and 
165  U.  S.  28,  wherein  it  was  held  that  not  to  receivers  appointed  by  courts  of 
the  successor  in  office  of  a  secretary  of  equity  independently  of  any  statute, 
the  interior  who  had  resigned  could  And  even  though  the  section  cited 
not  be  substituted  as  parly  defendant  did  apply  to  a  receiver  appointed  inde- 
to  a  bill  in  equity  to  compel  his  pre-  pendently  of  statute,  his  substitution 
decessor  to  prepare  patents  to  be  issued  as  a  party  would  not  be  jurisdictional, 
to  the  plaintiff  for  certain  public  lands,  but  the  cause  might  be  prosecuted  in 
since  the  mandatory  injunction  prayed  the  name  of  the  original  plaintiff  un- 
for  was  in  effect  equivalent  to  a  writ  of  less  one  of  the  parties  applied  for  a 
mandamus  to  the  secretary.  substitution.     Hegewisch  v.  Silver,  140 

2.  Lindsey  7>.  Lindsey,  28  Ga.  169;  N.  Y.  414,  citing  Manchester  v.  Her- 
Cobb  v.  Edmondson,  30  Ga.  30;  Stout  rington,  10  N.  Y.  164. 

v.  Betts,  74  Hun(N.  Y.)  266;  Griswold  Agent  in  Place  of  National  Bank  Be- 

v.  Caldwell,  (C.  PI.  Gen.  T.)  25  Civ.  eeiver.  —  An  agent  appointed  under  the 

Pro.  (N.  Y)  122,  14  Misc.  (N.  Y.)  299,  National    Bank   Act  of    Congress    to 

2  N.  Y.  Annot.  Cas.  211.  succeed    a    receiver  of    an   insolvent 

Effect  of  Appeal  from  Decree  of  Removal,  national  bank  may  properly  be  substi- 

—  Since  it  is  provided  bv  statute  in  tuted  as  plaintiff  in  place  of  the  receiver 

New  York  that  an  appeal  from  a  decree  in  a  suit  commenced  by  the  receiver 

removing  a  testamentary  trustee  does  during  his  existence  as  such.     McCon- 

not  stay  execution  of  the  decree,  the  ville  v.  Gilmour,  36  Fed.  Rep.  277. 

pendency  of  such  an  appeal  does  not  4.  Kerns  v.  Dean,  77  Cal.  555;  Isbell 

prevent  the  substitution  of  a  new  trus-  v.  Blanchard,  94  Ga.  678;  Iowa  L.  & 

tee  as  party  defendant  in  a  pending  T.   Co.   v.    Holderbaum,   86    Iowa  1; 

action    in    place  of    his    predecessor,  Troy  Nat.  Bank  v.  Stanton,  116  Mass. 

under  Code  Civ.  Pro.,  §  756.     Stout  v.  435;    Cox    v.    Martin,    75    Miss.   229; 

Betts,  74  Hun  (N.  Y.)  266.  Wood  v.  Flynn,  30  Hun  (N.  Y.)  444, 
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14.  In  Actions  of  Ejectment.  —  A  landlord  may  be  substituted 
as  party  defendant  in  an  action  of  ejectment  originally  brought 
against  his  tenant.1 

15.  In  Actions  By  and  Against  Corporations —  a.  On  Consolida- 
tion or  Transfer  of  Property.  —  Where,  pending  a  suit  by 
or  against  a  corporation,  its  rights  and  liabilities  are  transferred 
to  another  corporation,  by  consolidation  or  otherwise,  the  latter 
may  be  substituted  as  a  party  to  the  action.9 

And  sec  Place  v.  Hay  ward,  55  N.  Y.  76  Cal.  404;  Marshall's  Petition,  (Cal. 

Super.  Ct.  208.  1887)  15  Pac.  Rep.  772;  Wiggins  Ferry 

1.  Code  Iowa,   §  4190;  State  v.  Or-  Co.  v.  Illinois,  etc.,  R.,  etc.,  Co.,  163 

wig,  34  Iowa  112;  Hardenbergh  v.  Ray,  111.   23b;    Louisville,   etc.,    R.   Co.  t>. 

151  U.  S.  112.  Summers,  131  Ind.  241  [citing  Indian- 

In  California,  section  379  of  the  Code  apolis,  etc.,  R.  Co.  v.  Jones,  29  Ind. 
of  Civil  Procedure  provides  that  in  an  465;  Paine  v.  Lake  Erie,  etc.,  R.  Co., 
action  of  ejectment  against  a  tenant  31  Ind.  283:  Jefferson ville,  etc.,  R.  Co. 
the  landlord  maybe  joined  as  a  party  v.  Hendricks,  41  Ind.  48];  Kinion  v. 
defendant.  Prior  to  the  adoption  of  Kansas  City,  etc.,  R.  Co.,  39  Mo.  A  pp. 
this  section  of  the  code  the  court  had  382,  574;  Abbott  v.  Jewell,  25  Hun  (N. 
power  to  substitute  the  landlord  as  de-  Y.)  G03;  Missouri,  etc.,  R.  Co.  v.  de- 
fendant in  place  of  his  tenant.  Reay  ham,  12  Tex.  Civ.  App.  54. 
v.  Butler,  69  Cal.  572;  Dutton  v.  In  Hew  York,  in  an  action  against  the 
Warschauer,  21  Cal.  609.  receiver  of  a  corporation,  where  itap- 

Illinoif.  —  In  Thompson  v.  Schuyler,  peared  that  more  than  sixty  days  prior 
7  111.  271,  the  court  said:  "  Where  the  to  the  beginning  of  the  action  all  the 
suit  is   commenced  against  a  tenant,  property  and  franchises  of  the  corpora- 
we  do  not  doubt  the  right  of  the  land-  tion  had  been  sold,  that  the  purchasers 
lord  to  appear,  and  defend  and  control  had   formed  a   new  corporation,  and 
the  cause  in  the  name  of  the  tenant,  if  that  the  receiver  had  been  discharged, 
he  will  indemnify  him  against  costs,  it   was   held   that  the   plaintiff  could 
Nor  do  we  see  any  inconvenience  or  not   maintain   his  action   against  the 
impropriety  in   allowing  the  name  of  receiver,  but  that,  since  the  new  cop- 
the  landlord  to  be  placed  on  the  record  pany  was  subject  to  the  same  liability 
as  defendant,  in  place  of  the  tenant;  as  had  formerly  existed  against  the  re- 
but there  would  be  a  manifest  impro  ceiver,  the  plaintiff  might   be  allowed 
priety  in  going  back  and  altering  the  to  amend  the  summons  and  complaint 
declaration  so  as  10  show  that  the  case  by  striking  out  the  name  of  the  re- 
was  originally  commenced  against  the  ceiver  and  substituting  that  of  the  new 
landlord,  unless  he  would  file  a  stipu-  corporation.     Abott  v.  Jeweit,  25  Hun 
lation  admitting  his  possession  at  the  (N.    Y.)   603.      But    see    Moseley  v. 
time  of  the  commencement  of  the  suit;  Albany  Northern  R.  Co.,  (Supm.  Ct. 
for  it  is  necessary  for  the  plaintiff  to  Spec.  T.)  14  How.   Pr.  (N.  Y.)  71,  and 
show,  in  addition  to  his  title,  that  the  Prouty  v.  Lake  Shore,  etc.,  R.  Co.,  52 
defendant   was  in   possession   at    the  N.  Y.  363.  in  which  cases  motions  for 
time.     On  application  of  the  landlord,  the  substitution  of   consolidated  cor- 
and  on  filing  such  stipulation,  the  court  porations  were  refused, 
might  direct  the  pleadings  to  be  altered        On  Consolidation  of  Municipal  Corpora- 
as  desired."  tions.  — -  Where,  pending  an  action  in- 

In  Iowa  it  has  been  held  that  section  stituted  by  the  board  of  supervisors  of 
3571  of  the  revision  (Code  1897,  §  4190),  the  county  of  New  York  to  recover 
providing  that  a  landlord  may  be  sub-  moneys  alleged  to  have  been  fraudu- 
stituted  as  party  defendant  in  place  of  lently  received  and  applied  to  his  own 
his  tenant  in  an  action  of  ejectment,  is  use  by  the  defendant,  as  a  public  officer 
not  imperative.  If  the  landlord  is  of  the  county,  an  act  was  passed  pro- 
substituted  or  notified  of  the  action  he  viding  for  the  consolidation  of  the  city 
is  bound  by  the  judgment,  otherwise  and  county  of  New  York,  it  was  held 
he  is  not  bound.  State  v.  Or  wig,  34  that  the  consolidated  corporation  was 
Iowa  112.  properly  substituted  as  party  plalnun 

?,  California  Cent.  R,  Co.  v.  Hooper,  in  place  of  the  board  of  supervisors. 
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b.  On  Appointment  of  Receiver.  —  As  a  general  rule,  a 
receiver  of  a  corporation  appointed  pending  suit  by  or  against 
the  corporation  may  be  substituted  in  its  place  as  a  party  to  the 
action.*  In  New  York,  however,  it  has  been  held  that  as  long 
as  the  corporation  has  not  been  dissolved  the  appointment  of  a 

receiver  does  not  necessitate  his  substitution  as  a  party,  although 

he  may  be  substituted  if  the  court  so  directs.*    And  this  rule 

New  York  County  v.  Tweed,  3   Hun  of  a  bond   he  cannot   be   substituted 

(N.    Y.)    682.       Compare     New    York  until  the  bond  has  been  executed.    Sey- 

County  v.  Miller,  4  Hun  (N.  Y  )  71.  tnour  v.  Newman,  77  Mo.  App.  578. 

Where,  after  a  judgment  has  been  Addition  as  Godefendant   Improper.— 

rendered  in  favor  of  a  town  against  a  Where  a  receiver  for  a  national  bank 

third  person,  such  town   is  abolished  is  appointed  pending  an  action  against 

by   an  ordinance   which    attaches  its  the  bank  to  recover  on  a  cashier's  check 

territory  to  another  town  and  provides  issued  by  it,  such  receiver  should  be 

that  the   latter  shall   succeed   to   the  substituted  absolutely  as  defendant,  in 

rights  of  the  former  in  the  judgment,  place  of   the  bank,  and  it  is  error  to 

the   town   which   has   been   abolished  refuse  such  substitution  and   merely 

cannot  appeal  from  the  judgment,  and  make  the  receiver  an  additional  party 

no  appeal  can  be  taken  until  the  town  defendant.     Sioux  Falls  Nat.  Bank  v. 

which  has  succeeded  to  its  rights  is  Sioux  Falls  Fir6t  Nat.  Bank,  6  Dak. 

substituted.     An  appeal   by  the  town  113. 

which  has  been  abolished  gives  no  Cannot  Be  Substituted  as  Defendant. — 
jurisdiction  to  (he  court  and  will  be  Where  a  corporation  makes  an  assign- 
dismissed.  La  Pointe  v,  O'Malley,  47  ment  pending  an  action  wherein  it  is 
Wis.  332.  plaintiff,    ii   seems   that   the  assignee 

After  a  judgment  in  favor  of  the  may  properly  be  substituted  as  plain- 
town  of  A  against  B  had  been  affirmed  (iff  in  the  action;  but  where  the  action 
in  the  Supreme  Court,  the  county  is  against  the  corporation,  substitution 
board,  by  ordinance,  vacated  and  of  its  assignee  as  a  defendant  cannot 
abolished  the  town  of  A,  and  attached  be  allowed,  against  the  objection  of 
the  territory  which  had  theretofore  the  plaintiff,  especially  where  it  might 
constituted  that  town  to  the  towns  of  operate  to  deprive  the  plaintiff  of  valu- 
C  and  D,  providing  further  by  such  able  rights,  as»  for  instance,  where 
ordinance  that  the  town  of  D  should  there  is  no  showing  that  there  is  prop- 
be  the  successor  of  the  town  of  A  in  the  erty  in  the  hands  of  the  assignee  suffi- 
action  pending  on  behalf  of  the  town  cient  to  answer  the  demands  of  any 
of  A  against  B,  and  of  all  judgments  judgment  which  the  plaintiff  may  ob- 
and  other  proceedings  in  such  action,  tain  in  the  action.  Hood  v.  California 
It  was  held  that  the  Circuit  Court,  Wine  Co.,  4  Wash.  88. 
after  the  case  was  remanded  to  it,  8.  Shaped  Seamless  Stocking  Co.  v. 
could  substitute  the  town  of  D  as  plain-  Snow,  (Supm.  Cl.  App.  T.)  20  Misc. 
tiff  in  the  action.  Butternut  v.  O'Mal-  (N.  ¥.)  319,  affirming  (N.  Y.  City  Ct. 
ley,  50  Wis.  333.  Gen.  T.)  26  Civ.  Pro.  (N.  Y.)  188.  19 

1.  Sioux   Falls  Nat.   Bank  v.  Sioux  Misc.   (N.  Y.)   421;    Knauer  v.   Globe 

Falls   First   Nat.    Bank,   6   Dak.   113;  Mut.  L.  Ins.  Co.,  46  N,  Y.  Super.  Ct. 

Seymour  v.  Newman,  77  Mo.  App.  578;  370. 

Shaped     Seamless     Stocking    Co.    v.  Receiver  in  Supplementary  Proceedings. 

Snow,   (Supm.   Ct.   App.  T.)  20  Misc.  — In   Fitzpatrick  v.    Moses,   34  N.  Y. 

(N.  Y.)  319.  App.    Div.    242,    it    was    held    that   a 

Receiver  Appointed  by  Foreign  Court  —  receiver  appointed  in  a  proceeding  sup- 
Performance  of  Condition  Precedent.  —  A  plementary  to  execution  against  a  cor- 
receiver  appointed  by  a  court  of  record  poration  which  had  instituted  an  action 
of  a  foreign  state  may  be  substituted  was  entitled  to  the  plaintiff's  right  of 
as  plaintiff  in  an  action  brought  by  a  action,  as  against  an  assignee  of  such 
corporation  in  a  Missouri  court;  but  if  right  under  an  assignment  made  after 
the  order  of  appointment  makes  the  the  order  of  receivership  had  been 
right  of  such  receiver  to  prosecute  the  filed,  and  that,  as  against  such  as- 
action  conditional  upon  the  execution  signee,  he  was  entitled  to  be  substi- 
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applies  even  where  the  corporation  has  been  dissolved,  if  the  cor- 
poration is  plaintiff  in  the  action  wherein  substitution  is  sought;  * 
but  it  seems  that  where  the  action  is  against  the  corporation  its 
dissolution  pending  suit  renders  the  substitution  of  the  receiver 
necessary,  if  the  action  is  to  be  continued.*  And  it  has  also 
been  held  that  where  the  dissolution  of  a  corporation  is  volun- 
tary the  appointment  of  a  receiver  does  not  amount  to  a  devolu- 
tion of  liability  within  the  meaning  of  that  section  of  the  code 
which  provides  for  a  substitution  of  parties  on  a  transfer  of  interest 
or  devolution  of  liability  pending  suit.8 

c.  On  Discharge  of  Receiver.  —  Where  a  receiver  of  a  cor- 
poration is  discharged,  pending  an  action  by  or  against  him,  and 

tuted  as  plaintiff  under  Code  Civ.  Pro.  ment  of  a  receiver,  and  the  receiver. 
N.  Y.,  §  756.  by  direction  of  the  New  York  court. 
But  in  Charlier  v.  Saginaw  Steel  appeared  in  the  United  States  Supreme 
Steamship  Co.,  (Supm.  Ct.  App.  Div.)  Court  and  prosecuted  the  writ  of  error 
40  N.  Y.  Supp.  278,  where  a  receiver  in  in  order  10  release  property  pledged  to 
supplementary  proceedings  was  ap-  secure  the  sureties  on  the  supersedeas 
pointed  pending  an  action  by  the  judg-  bond  given  by  the  corporation.  It  was 
ment  debtor  upon  a  claim  which  had  held  that  such  appearance  by  the  re- 
been  assigned  to  a  third  person  before  ceiver  in  the  Supreme  Court  did  not 
the  supplementary  proceedings  were  make  him  a  party  or  substitute  him 
begun,  a  motion  to  substitute  the  re-  in  the  case  as  a  representative  of  the 
ceiver  as  party  plaintiff  in  place  of  ihe  corporation,  and  that  where,  at  a 
judgment  debtor  was  denied  on  the  subsequent  time,  the  judgment  of  the 
ground  that  the  claim  in  controversy  federal  Circuit  Court  was  reversed,  and 
did  not  constitute  an  asset  of  the  re-  the  case  was  remanded,  a  judgment 
ceivership,  having  been  assigned  by  against  the  corporation,  on  a  new  trial, 
the  judgment  debtor  before  supple-  without  summons  to  the  receiver,  who 
mentary  proceedings  were  begun.  did  not  appear,  was  invalid   because 

1.  Piatt  v.  McMurray,  (Supm.  Ct.  rendered  against  a  corporation  which  at 
Spec.  T.)  63  How.  Pr.  (N.  Y.)  149.  the   time   had   no  existence.     And  it 

2.  McCulloch  v.  Norwood,  58  N.  Y.  was  also  held  that  in  such  a  case  the 
562.  But  see  People  v.  Troy  Steel,  receiver  could  not  be  substituted  in 
etc.,  Co.,  82  Hun  (N.  Y.)  303,  24  Civ.  place  of  the  corporation  on  the  new 
Pro.  (N.  Y.)  201,  1  N.  Y.  Annot.  Cas.  trial  in  the  Circuit  Court,  although  the 
138,  wherein  it  was  intimated  that  rule  might  have  been  otherwise  if  the 
under  the  provisions  of  Code  Civ.  Pro.  original  judgment  of  the  Circuit  Court 
N.  Y.,  §§  755,  756,  the  Supreme  Court  had  been  affirmed  instead  of  being  re- 
has  the  same  power  to  continue  actions  versed,  such  judgment  having  been 
pending  against  corporations  on  their  rendered  while  the  corporation  was  in 
dissolution  under  the  provisions  of  existence.  Pendleton  v.  Russell,  U4 
section  1785  as  was  conferred  upon  the  U.  S.  640. 

Court  of  Chancery  by  chapter  295  of  3.  Owen  r.  Kellogg,  56  Hun  (N.  Y.) 

the  Laws  of  1832.  455. 

Judgment  Invalid  Unless  Receiver  Is  Where  a  receiver  of  a  corporation  is 
Substituted. —  A  judgment  was  re-  appointed  in  proceedings  for  its  volun* 
covered  in  a  Circuit  Court  of  the  United  tary  dissolution,  and  creditors  who 
Slates,  in  the  state  of  Tennessee,  have  had  attachments  levied  on  the 
against  a  New  York  corporation,  and  property  of  the  corporation  before  the 
in  favor  of  several  plaintiffs,  and  a  appointment  of  the  receiver  are  en- 
writ  of  error  was  sued  out  to  the  Su-  joined,  such  creditors  cannot,  after  the 
preme  Court  of  the  United  States,  but  receiver  has  been  appointed,  have 
citation  was  issued  against  only  one  the  injunction  modified  so  as  to  allow 
of  the  plaintiffs.  Thereafter  proceed-  them  to  enter  judgments  and  issue 
ings  were  taken  in  a  New  York  court  executions  in  their  actions,  where  the 
which  resulted  in  a  dissolution  of  the  receiver  has  not  been  made  a  parly 
defendant  corporation  and  the  appoint-  defendant  or  substituted  for  the  com- 
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the  property  in  his  hands  is  restored  to  the  corporation,  the  lat- 
ter may  be  substituted  in  his  place  as  a  party  to  the  suit.1 

16.  In  Actions  Against  Sheriffs  and  Constables  —  a.  Action  to 
Recover  Property  Taken  under  Execution  —  (i)  Substi- 
tution of  Party  in  WAdse  Favor  Execution  Issued.  —  In  many 
states  it  is  provided  by  statute  that  in  an  action  against  an  officer 
to  recover  property  taken  under  execution  the  court  may,  upon 
application  of  the  defendant  and  of  the  party  in  whose  favor  the 
execution  issued,  permit  the  latter  to  be  substituted  as  defend- 
ant, security  for  costs  being  given.9 

Sany   as  defendant   in   such    actions.  The  Iowa  statute  does  not  authorize 

latter  of  Vertical  Tube  Boiler  Co.,  59  the    substitution    of    an     attachment 

N.  Y.  Super.  Ct.  433.  plaintiff  for  the  sheriff   in  an  action 

1.  Abbott  v.  Jewett,  25  Hun  (N.  Y.)  against  the  sheriff  for  trespass  in  serv- 
603;  Banks  v.  Maher,  2  Bosw.  (N.  Y.)  ing  the  writ;  it  has  reference  only 
690;  Texas,  etc.,  R.  Co.  v.  Huffman,  10  actions  for  the  recovery  of  specific 
83  Tex.  286;  Missouri,  etc. ,  R.  Co.  v.  personal  property.  Sperry  v.  Ethridge, 
Graham,  12  Tex.  Civ.  App.  54;  Texas,  70  Iowa  27. 

etc.,  R.  Co.  v.  Watson,  13  Tex.  Civ.  In  New  York,  in  Conklin  v.  Bishop, 
App.  555.  3  Duer  (N.  Y.)  646,  it  was  held  that 
Collateral  Attack  on  Order  Appointing  an  execution  plaintiff  might  be  substi- 
Beceiver.  —  On  a  motion  to  substitute  tuted  on  his  own  motion  in  place  of  a 
&  corporation  as  plaintiff  in  place  of  its  constable  in  an  action  against  the  latter 
receiver  who  has  been  discharged,  the  to  recover  the  property  levied  upon, 
court  will  not  determine  an  issue,  For  the  present  practice  in  New  York 
raised  by  the  defendant's  answer,  as  in  regard  to  the  substitution  of  in- 
to whether  the  appointment  of  the  re-  demnitors  in  such  cases,  see  infra%  II. 
ceiver  was  valid.  Such  an  issue  can  16.  a.  (2)  Substitution  of  Sheriff's  In- 
be  tried  and  determined  only  on  the  demnitors. 

trial  of  the  action,  and  not  on  a  motion        Where  Property  Was  Taken  under  Fro- 

for  the  substitution  of  parties.     Banks  cess  from  Federal  Court. —  In  Sifford  v. 

v.  Maher,  2  Bosw.  (N.  Y.)  690.  Beaty,    12   Ohio  St.    189,  it  was  held 

2.  Arkansas.  —  Sand.  &  H.  Dig.  Stat.,  that  though  section  44  of  the  Ohio  Code 
%  5640;  Ferguson  v.  Ehrenberg,  39  in  force  in  1861,  providing  for  a  sub- 
Ark.  420.  stitution  of  parties  in  an  action  against 

Iowa.  —  Code,  §  3489;  Bixby  v.  Blair,  the  sheriff  for  the  recovery  of  property 

56  Iowa  416;  Allen  v.  Piatt,  79  Iowa  taken  under  execution,  applied  to  cases 

113.  where   the   property   had   been   taken 

Kansas, — Gen.    Stat.,    c.   95,  §  38;  under  an  attachment.it  was  doubtful 

Wafer  z/.  Harvey  County  Bank,  36  Kan.  whether  it  applied   to  a  case   where 

292.  property  had  been  taken  by  a  United 

Kentucky,  —  Bullitt's    Civ.     Code,  States  marshal  in  executing  an  order 

§  32;  Gunn  v.  Gudehus,  15  B.  Mon.  of  attachment  issued  by  a  United  Stales 

(Ky.)  449.  court,  especially  where  the  party  whom 

Nebraska. —  Comp.    Stat.,    §    5637;  it   was   proposed   to  substitute  as  de- 

Hicklin  v.  Nebraska  City  Nat.  Bank,  8  fendant  was  a  citizen  of  another  state, 

Neb.  463.  and  where  the  object  of  the  motion  for 

Ohio.  —  Bates's  Annot.  Stat.,  §  5018;  substitution  appeared  to  be  to  deprive 

Sifford  z/.  Beaty,  12  Ohio  St.  189;  Leslie  the   court  in  Ohio  of  its  jurisdiction 

v.  Eastman,  17  Ohio  St.  158.  lawfully    acquired.      The    section    in 

Wyoming.  —  Rev.     Stat.,     §    2407;  question  evidently  contemplated   that 

Frame  v.   Omaha  First  Nat.  Bank,  3  the  action  should  proceed  to  a  final  de- 

Wyo.  187.  termination  in  the  court  in  which  it 

In  Iowa  it  has  been  held  that  in  so  was  pending, 
far  as  these  statutes  provide  for  the        Discretion   of   Court.  —  In    Wafer  v. 

discharge  of  the  sheriff  they  are  uncon-  Harvey   County  Bank,  36   Kan.    292, 

stitutional.     Sunbery    v.   Babcock,   61  which  was  an  action  of  replevin  brought 

Iowa  607;  Maish  v.  Littleton,  62  Iowa  by  a  pledgee  against  an  officer  holding 

X05.  the  pledged  property  by  virtue  of  an 
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(2)  Substitution  of  Sheriffs  Indemnitors.  —  In  New  York  the 
substitution  of  the  sheriff's  indemnitors  as  defendants  in  actions 
of  this  nature  is  authorized  by  a  provision  of  the  code  similar  in 
general  to  that  noticed  in  the  preceding  section.1  It  has  been 
held,  however,  that  this  provision  of  the  code,  being  in  contra- 
vention of  the  common  law,  must  be  strictly  construed,*  and 

order  of   attachment  issued  In  favor  obtained  in  (he  action,  a  motion  to 
of  third  persons,  the  court,  in  refusing  substitute  a  purchaser  of  the  property, 
to  grant  a  motion  for  substitution  of  who  tenders  only  a  bond  for  costs,  in 
parties,   said:    "The   first   error  com-  place  of  the  officer,  is  properly  refused, 
plained  of  is  (he  refusal  of  the  court  since    such    substitution    would    dis- 
10  substitute  the  attaching  creditors  as  charge  the  officer,  and  no  judgment  for 
defendants  instead  of  Wafer.     Section  a  return  of  the  property  or  its  value 
45  of  the  Code  provides:  '  In  an  action  could  be  rendered  against  htm.     Fer- 
agatnst  a  sheriff  or  other  officer,  for  the  guson  v.  Ehrenterg,  39  Ark.  420. 
recovery  of  property  taken  under  an  Costs  Against  Substituted  Defendant  — 
execution  and  replevied  by  the  plain-  A  plaintiff  who  sues  to  recover  prop- 
tiff  in  such  action,  the  court  may,  upon  erty  taken  under  an  attachment,  if  he 
application  of  the  defendant  and  of  the  recovers  judgment  for  the  property,  is 
party  in   whose   favor  the   execution  also  entitled  to  a  judgment  for  costs 
issued,  permit  the  latter  to  be  substi-  against  the  attachment  plaintiff  who 
tuted  as  the  defendant,  security  for  the  has  been  substituted  as  defendant  in 
cost  being  given.*     Even  if,  under  a  place  of  the  officer  against  whom  the 
liberal   construction   of  the   code,   an  action  was  originally  brought.   Romick 
attachment  be  considered  in  the  nature  v.  Perry,  61  Iowa  238. 
of  an   execution,   and  therefore   this  Waiver  of  Security  for  Costa, —  If  se- 
section  be  held  to  embrace  the  case  of  curity  for  costs  is  not  given   at  the 
an  attaching  creditor,  we  do  not  think  time  of    the  substitution    it    will    be 
the    trial    court    committed   error   in  deemed  to  have  been  waived,  and  will 
refusing  to   substitute    the    attaching  not    afterwards    be    required,    unless 
creditors  in  place  of  Wafer.     The  per-  there  has  been  some  surprise.     Gunn 
mission  of  the  substitution  is  discre-  v.  Gudehus,  15  B.  Mon.  (Ky.)447. 
tionarv  with  the  court,  and  the  refusal  1.  Code  Civ.  Pro.  N.  Y.,  g  1421;  Ter* 
of  such  permission  cannot  be  assigned  hune  v.  Dunn,  (H.  Y.  City  Ct.  Gen.  T.) 
for    error     unless    the    discretion    is  23   Misc.  (N.  Y )  600;  Rosenblum  v. 
abused.      A  sheriff  has   no    absolute  Gorman,  21  N.  Y.  App.  Div.  618;  Hart 
right  to  be  exempt  from  all  liability  for  v.  Sexton,  (N.  Y.  City  Ct.  Gen.  T.)  11 
his  acts,  and  the  section  authorizes  the  Misc.  (K.  Y.)  446;    Cantor  v.  Grant, 
substitution  upon  giving  security  for  (Supm.  Ct.  Spec.  T.)  23  Abb.  N.  Cas. 
costs   merely,   leaving    the    damages  (N.  Y.)  423;  Farjeon  v.  Grant,  54  N. 
claimed  to  depend  upon  the  sole  re-  Y.  Super.  Ct.  535;  Jakobi  v.  Gorman, 
sponsibility  of  the  substituted  defend-  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  190. 
ants.    This  action   was  instituted  to  H.  Hayes  r.   Davidson,  98  N.  Y.  19; 
recover  the  goods  replevied,  and  also  Berg  v.  Grant,  (Supm.  Ct.)  18  Abb.  N. 
five   hundred   dollars  as  damages  for  Cas.  (N.  YJ449;  Buchner  v.  Tarn  sen, 
their  detention.     In  some  cases,  if  the  26  N.  Y.  App.  Div.  612. 
sheriff  could  evade  altogether  his  re-  In  Dyett  v.  Hyman,  129  N.  Y.  351, 
sponsibility  for  damages,  and  devolve  the  court  said:  "  It  is  only  upon  the 
it  upon  nonresidents,  great  injustice  theory  that  by  a  substitution  of  parties 
might  ensue.    Siffordc.  oeaty,  12  Ohio  the  owner  is  afforded  an  equivalent 
St.  189.     Where  the  rights  of  a  plain-  remedy  for  the  wrong  done  him  against 
tiff  will  not  be  injured,  the  court,  how-  other  responsible  parties  that  the  legis- 
ever,  should  permit  such  substitution  lation  in  question  can  find  any  justifi- 
within  the  terms  of  the  statute."  cation.** 

Vendee  of  Execution  Plaintiff.  —  In  re-  Personal  Eepresentative  of  Deceased  In- 

plevin  against  a  constable  for  property  denmitor.  —  The   court  has  no  power 

levied  on  and  sold  by  him,  where  he  under  Code  Civ.  Pro.  N.  Y.,  §  1421,  to 

gives  a  cross-bond  for  the  retention  of  substitute  the  personal  representative 

the  property  conditioned  for  the  per-  of    a  deceased    indemnitor  as   party 

formance  of  the  judgment  that  shall  be  defendant  in   place   of  the  sheriff  to 
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that  substitution  may  be  refused  where  there  has  beea  a  malicious 
trespass  connected  with  the  taking  of  the  property,  such  as  to 
give  a  right  to  exemplary  damages/  or  where  the  proposed  change 
of  parties  would  operate  to  introduce  new  issues  into  the  litiga- 
tion.2 And  although  substitution  may  sometimes  be  ordered 
where  successive  levies  have  heen  made,3  this  cannot  be  allowed 

an  action  against  the  latter  to  recover  in  case  the  indemnitors  objected  to  the 

damages  caused   by  the  detention  of  substitution.     In  the  present  case  the 

property  levied  upon  under  an  attach-  indemnitors  are  willing  and  desirous 

ment.     The  mere  fact  that  such,  per-  to  be  substituted;  they  did  not  appeal 

sonal    representative   is  mentioned  in  from   the  order;  and  they  oppose  the 

the  bond  of  indemnity  gives  no  greater  reversal  of  it.     Furthermore  the  order 

scope  to  such  bond  than  if  it  had  been  required  them  to  give  a  further  bond 

silent   in   that    respect.      Buchner    v.  conditioned  to  pay  any  judgment  the 

Tarn  sen,  26  N.  Y.  App.  Div,  612.  plaintiff  may  obtain  in  the  action.     It 

1.  Farjeon  v.  Grant,  54  N.  Y.  Super,  seems  to  us,   therefore,  that  on  this 

Ct.  535,  in  which  case,  however,  it  was  bond  and  on  the  affirmative  action  of 

held  that  the  averments,  of  the  com-  the  indemnitors  in  favor  of  the  sub&ti- 

plaint  did  not  show  such  a  malicious  tutioa  it  will  not  lie  with  them  to  say 

trespass  by  the  officer  as  to  prevent  the  that  they  are  not  liable  for  every  cause 

substitution  of  his  indemnitors.  of  action  set  up  in  the  complaint." 

Irregular  Acts  Incidental  to  Levy,  —  &  Levy  v.  Duaa,  39  N.  Y.  App.  Div. 

The  objection  that  an  action  against  605;  Clemmons  v.  Gorman, (C.  PI.  Gen. 

the  sheriff  to  recover  a  chattel  levied  T.)  7  Misc.  (N.  Y.)  45. 

upon  by  him  is  based  on  his  liability  Where  Indemnitors  Deny  liability  under 

for  acts  incidental    to    the  levy  and  $on4<  —  A    motion   to   substitute    the 

forming  a  part  of  its  transaction  (for  sheriff's  indemnitors  as  parties  defeed- 

instance,   the  ejecting  of  the  plaintiff  ant  in  an  action  to  recover  property 

from  the  premises  wherein  the  prop-  taken  under  an  attachment  may  be  re- 

erty  was   when  levied  upon,  and  the  fused  where  the  moi ion  is  made  by  the 

keeping  him  out  of  the  premises),  as  sheriff    himself*   if    it    is   resisted    by 

well  as  upon  the  wrongfulness  of  the  the  plaintiff  and  the  indemnitors,  and 

levy  itself,  is  not  fatal  to  a  motion  for  where  the  objection  urged  by  the  in. 

the  substitution  of    his  indemnitors,  demn iters  is  that  the  bosd  was  given 

Hessberg  v.  Riley,  91  N.  Y.  377.  to   the  sheriff    on   misrepresentations 

Waiver  of  Objection  by  Indemnitors.—  made  by  his  deputy,  and  that  it  was 
In  McBridez/.  Tappen,  (Supm.  Ct.  Gen  withdrawn  before  any  seiaure  was  made 
T.)  31  N.  Y.  St.  Rep.  477,  the  court,  in  on  its  faith.  In  such  a  case  it  seems 
overruling  objection  by  the  plaintiff  to  that  the  indemnitors  would  not  be  con- 
such  substitution,  said:  "  The  plaintiff  eluded  by  the  order  of  substitution, 
urges  on  this  appeal  that  the  right  of  and  therefore  that  they  would  be  able 
substitution  under  this  section  caa  to  demand  a  trial  by  jury  of  the  issue 
only  apply  to  a  case  in  which  the  in-  as  to  whether  they  were  liable  under 
demnitors  would  be  liable  on  their  the  bond,  thus  introducing  a  new  issue 
original  bond,  if  the  action  should  have  into  the  case,  which  might  prejudice 
proceeded  against  the  sheriff  and  a  re-  the  chances  of  the  plaintiff  to  recover, 
covery  should  have  been  had  against  De  Shields  v.  Creamer,  43  N.  Y.  App. 
him.     He  farther  urges  that  for  abuse  Div.  579. 

of  the  process  by  excessive  levy  and  8,  Cora  v.  Tamsen,  (Supm.  Ct.  Spec, 

the  like  the  indemnitors  would  not  be  T.)  25  Civ.   Pro.  (N.  Y.)  283,  16  Misc. 

liable,  and  therefore  should  not  be  sub-  (N.  Y.)67Q. 

stituted  in  such  a  case;  and  that  it  Severance  of  Aetion. —  Under  Code 
would  be  contrary  to  principle  to  hold  Civ.  Pro.  N.  Y.,  §  1421,  as  amended  in 
the  indemnitors  liable  for  abuse  of  pro*  1887,  the  court  may  make  an  order  of 
cess  by  the  sheriff  in  making  an  ex-  substitution  in  a  case  where  successive 
ce&sive  levy  and  the  like;  and  that  levies  have  been  made,  and  under  see- 
hence,  if  they  were  substituted,  the  tion  1424,  if  the  indemnity  given  relates 
plaintiff  could  not  recover  against  him  to  a  part  only  of  the  property,  the  court 
for  such  abuse  of  process.  It  is  not  may  in  a  proper  case  direct  that  the 
necessary  to  decide  how  this  would  be  action  be  divided  into  two  actions,  that 
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in  a  case  where  there  are  no  facts  which  indicate  with  reasonable 
certainty  the  particular  property  seized  under  the  process  for 
which  the  indemnitors  become  parties  to  the  bond  of  indemnity.1 
But  the  fact  that  the  indemnification  bond  was  not  given  until 
after  the  levy  was  made  constitutes  no  objection  to  such  substi- 
tution, provided  it  was  given  before  the  action  against  the  officer 
was  begun ;  *  and  where  a  proper  case  is  presented  under  the 
statute,  the  court  has  no  discretion  to  refuse  the  application.8 

b.  Action  to  Recover  Property  Taken  in  Replevin. 
—  In  New  York  it  is  provided  by  statute  that  where  a  third  per- 
son, not  a  party  to  an  action  of  replevin,  brings  an  action  against 
the  sheriff  to  recover  the  property  replevied,  the  sureties  in  the 
bond  given  to  the  sheriff  by  the  plaintiff  in  replevin  may  be  sub- 
stituted in  place  of  the  sheriff  as  parties  defendant.4 

the  indemnitors  be  substituted  as  de-  Ct.  Spec.  T.)  25  Civ.  Pro.  (N.  Y.)  283, 
fendants  in  one  without  affecting  the  16  Misc.  (N.  Y.)  670. 
other,  and  that  the  controversy  in  each  Costs.  —  Where  several  different  sets 
action  be  limited  to  that  part  of  the  of  indemnitors  are  substituted  as  de- 
property  in  respect  to  which  it  is  con-  fendants  the  plaintiff  is  not  thereby 
tinued.  Corn  v.  Tamsen,  (Supm.  Ct.  rendered  liable  to  each  of  them  for  a 
Spec.  T.)  25  Civ.  Pro.  (N.  Y.)  283,  16  separate  bill  of  costs,  in  case  they  pre- 
Misc.  (N.  Y.)  670.  vail  in  the  action,  nor  is  he  compelled 

Where  No  Application  Is  Made  for  a  to  give  separate  undertakings,  or  one 

Severance  of  the  action   in  accordance  large  enough  to  cover  the  costs  of  each 

with  section  1424  of  the  code,  and  the  indemnitor.     Isaacs  v.  Cohen,  86  Hun 

substitution  made  is  general,  and  the  (N.  Y.)  119. 

whole  body  of  indemnitors  is  treated        3.  Hessberg  v.  Riley,  91  K.  Y.  377; 

as  responsible  for  the  entire  trespass  Terhune  v.  Dunn,  (N.  Y.  City  Ct.  Geo. 

complained  of  in  the  original  action  T.)  23  Misc.  (N.  Y.)  600. 
against  the  sheriff,  the  right  to  a  sev-        3.  As  originally  passed,  Code  Civ. 

erance  will  be  deemed  to  have  been  Pro.  N.  Y.,  §  1421,  left  the  substitution 

waived,  and  an  order  segregating  the  of  indemnitors  in  the  discretion  of  the 

indemnitors  will  not  subsequently  be  court,   but  this  discretion  was  taken 

made.     Isaacs  v.  Cohen,  86  Hun  (N.  away    by    the    amendment    of    1887. 

Y.)  119.  Cantor  v.  Grant,  (Supm.  Ct.  Spec.  T.) 

1.  Carter  v.  Bo  we,  47  Hun  (N.  Y.)  23  Abb.  N.  Cas.  (N.  Y.)  423;  Rosen- 

628;  Hayes  v.  Davidson,  98  N.  Y.  19.  bltitn  v.  Gorman,  21  N.  Y.  App.  Div. 

Where  First  Execution  Only  Was  Levied  618;  Ullman  v.  Gorman,  21  N.  Y.  App. 

on  Property.  — The  rule  that  the  sheriff's  Div.  616. 

indemnitors  may  be  substituted  in  a  4.  Code  Civ.  Pro.  N.  Y.,  §  1711. 
case  where  there  have  been  successive  The  section  of  the  code  providing 
levies  does  not  apply  where  the  first  for  the  substitution  of  the  sheriff's  in- 
execution  only  was  levied  on  the  goods,  demnilors  does  not  apply  where  the 
and  where  the  subsequent  executions  plaintiff  in  an  action  against  the  sheriff 
were  levied  on  the  proceeds  of  the  prop-  bases  the  action  on  the  wrongful  taking 
erty  in  excess  of  the  first  judgment,  of  the  property,  and  not  on  the  wrong- 
provided  there  should  be  any  such  ful  detention  thereof.  Thus,  in  an 
proceeds.  In  a  case  of  this  nature  a  action  of  replevin  the  sheriff  can  law- 
motion  for  the  substitution  of  the  fully  take  the  property,  under  the  req- 
lndemnitors  should  not  be  granted  uisition,  only  from  the  possession  of 
against  any  indemnitors  except  those  the  defendant  therein,  and  if  he  takes 
on  the  bond  for  the  execution  which  it  from  any  person  other  than  the  de- 
was  levied  on  the  property  itself;  and  fendant  the  taking  is  unlawful,  and 
it  makes  no  difference  in  this  respect  such  person  may  deliver  to  him  the 
whether  the  application  for  substitu-  prescribed  affidavit  claiming  the  prop' 
tion  is  made  by  the  indemnitors  or  by  erty.  It  may  be  that  where  a  sheriff 
the  sheriff.    Corn  v.  Tamsen,  (Supm.  has  taken  property  from  a  third  per- 
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17.  Substitution  by  Order  of  Interpleader.  —  In  several  states  it 
is  provided  by  statute  that  a  defendant  against  whom  an  action 

is  pending  may,  upon  affidavit  that  a  person  not  a  party  to  the 
action  makes  a  demand  against  him  for  the  same  debt  or  prop- 
erty, without  collusion  with  him,  have  such  person  substituted 

in  his  place  as  defendant.1  It  has  been  held  that  substitution 
under  statutes  of  this  nature  is  proper  only  in  cases  where  the 
defendant  could  maintain  interpleader  in  equity,9  and  that  it 

son,  and  not  from  the  defendant  in  the  applicable  to  actions  in  justices'  courts 

replevin   suit,    the   third   person    may  as  well  as  to  actions  in  Circuit  Courts, 

bring  an  action  against  the  sheriff  for  and  to  actions  for  money  claims  under 

the  wrongful  detention  of  the  properly,  contracts  express  or  implied  as   well 

and  thus  leave  himself  open  to  the  con-  as  to  actions   for   personal    property, 

dition  of  the  sheriff  being  relieved  by  Moore  v.  Ernst,  54  Miss.  642. 

the    substitution   of  his   indemnitors,  In  Federal    Courts.  —  By    virtue    of 

but   by    bringing   an    action    for    the  Rev.  Stat.  U.   S.,  §  914,  a  federal  Dis- 

wrongful   taking  of  the  property  the  trict  Court,  sitting  in  the  state  of  New 

plaintiff  will  avoid  that  contingency.  York,  will  follow  the  practice  of  the 

Leonard  v.  Buttling,  (Supm.  Ct.  Spec,  state  courts,  and  grant  an  order  of  sub- 

T.)  19  Misc.  (N.  Y.)  219.  stitution  as  provided  for  by  Code  Civ. 

1.  Idaho.  —  Rev.  Stat.,  §  4109;  Mc-  Pro.  N.  Y.,  §  820,  where  a  third  per- 
Cauley  v.  Sears,  (Idaho  1S93)  34  Pac.  son  makes  a  demand  against  the  o rig- 
Rep.  814.  inal  defendants  for  the  same  debt  or 

Indiana.  —  Horner's     Stat.,    §    273;  property  regarding  which  the  action  is 

Hall  v.  Craig,  125  Ind.  523.  brought.     In  such  a  case  the  motion 

Minnesota.  —  Stat,  §5273;   Schuler  for  substitution  relates  back  to  the  time 

v.  T.  M.  McCord  Co.,  (Minn.  1900)  81  when  notice  thereof  was  served,  and 

N.  W.  Rep.  547.  the  motion  cannot  be  defeated  by  the 

Mississippi.  —  Annot.   Code,  §§  714,  fact  that  the  party  whom  it  is  proposed 

715;    Moore    v.    Ernst,    54   Miss.  642;  to  substitute  subsequently  brings  suit 

Kohlman  v.  Meridian  First  Nat.  Bank,  on   his  demand   in  a  state  court.     In 

71  Miss.  843.  such  a  case  the  order  of  substitution 

Neto    York.  —  Code  Civ.  Pro.,  §  820;  will  be  made  nunc  pro  tunc  as  of  the 

Howe  Mach.  Co.  v.  Gifford,  66  Barb,  day  for  which  the  application  was  first 

(N.  Y.)  597;    Schuyler  v.   Hargous,  3  noticed.     Harris  v.  Hess,  20  Blatchf. 

Robt.  (N.  Y.)  673.  (U-  S.)  253. 

South    Carolina.  —  Code  Civ.   Pro.,  Sheriff  Claiming  Property  by  Virtue  of 

§143;    Patterson  v.  Pagan,  18  S.  Car.  Attachment.  —  Where,  pending  an  ac- 

584.  lion  by  an  assignee  for  the  benefit  of 

Wisconsin.  —  Stat.,  §  2610;  Wagner  creditors  against  a  debtor  of  the  as- 

v.  McMillen.  72  Wis.  327.  signor,  the  sheriff  attaches  the  amount 

United  States.  —  Harris  v.  Hess,  20  sued  upon,  on  behalf  of  other  creditors 

Blatchf.  (U.  S.)  253.  of  the  plaintiff's  assignor,  it  is  proper, 

See  also  articles  Interpleader,  vol.  in  the  absence  of  collusion  between  the 

11,  p.  444;  Right  of  Property,  Trial  sheriff  and   the  defendant,  to  substi- 

of,  vol.  18,  p.  1 164.  tute  the  former  as  party  defendant  in 

In  Iowa  il  has  Deen  held  that  the  pro-  place  of  I  he  latter.     Simons  v.  Hearn, 

vision    now  embodied   in   Code   1897,  (N.  Y.  City  Ct.  Gen.  T.)  17  N.  Y.  Supp. 

§  3594.  recognizing   the  right  of   any  847,  citing  Crane  v.  McDonald,  118  N. 

one  interested  in  the  subject-matter  in-  Y.  654. 

volved  in  the  action  to  unite  with  the  Change  of  Counsel.  —  Where  a   party 

defendant  in  resisting  the  claim  of  the  has  interpleaded  and  has  been  substi- 

plaimiff,  does  not  give  to  such  person  tuted  as  defendant,  it  is  not  necessary 

a  right  to  be  substituted  as  defendant  that  he  should    appear   by   the  same 

in  the  action.     Britton  v.  Des  Moines,  counsel    as     the    original    defendant, 

etc.,  R.  Co.,  59  Iowa  540.  Hooper  v.  Balch,  31  Minn.  276. 

In  Mississippi  it  has  been   held   that  2.  Howe   Mach.   Co.   v.  Gifford,  66 

the  section  of  the  code  authorizing  sub-  Barb.  (N.  Y.)  597,  citing  Wait's  Practice 

stitution    by  order  of  interpleader  is  166,  167. 
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cannot  be  permitted  where  the  demands  made  by  the  adverse 
claimants  are  not  in  reality  for  the  same  debt  or  property,1  or 
where  the  original  defendant  does  not  stand  indifferent  between 
the  claimants;  *  nor  does  such  a  statute  apply  to  a  suit  in  equity 
brought  to  settle  conflicting  claims  to  a  certain  fund  where  all 
the  claimants  are  before  the  court  as  parties.3 

IU  Objections  to  Substitution  —  in  General.  —  A  motion  for 

the  substitution  of  a  new  party  plaintiff  or  defendant  may  prop- 
erly be  refused  where  it  clearly  appears  that  such  substitution 
would  prejudice  the  substantial  rights  of  the  adverse  party,4  or 

I,  McCauley  v.  Sears,  (Idaho  1893)  before  it  might,  by  virtue  of  its  inherent 

34    Pac.    Rep.  814;  Lund  v.  Seamans  power  and  without  reference  to  such 

Sav.  Bank,  (Supm.  Ct.    Spec.  T.)  20  statutory   provision,  allow  the  holder 

How.  Pr.  (N.  Y.)  461.  of  the  fund  to  bring  the  money  into 

Identity  of  Claim*. —  In  Baxter  v.  Day,  court  and  be  discharged  from  further 

73  Wis.  27,  it  was  held  that  in  an  action  litigation. 

for  ihe  contract  price  of  certain  prop-        4.  Snyder  v.  Phillips,  66  Iowa  481; 

erty,   a  third  person    who  asserted   a  Lund  v.  Seaman's  Sav.  Bank,  (Supm. 

claim  based  upon  the  alleged  owner-  Ct.  Spec.  T.)  20  How.  Pr.  (N.  Y.)  461; 

ship  of  the   property  itself  could  not  Howard  v.  Taylor,  5  Duer  (N.  Y.jooi; 

properly  be  substituted  as   defendant  Skews  v.  Dunn,  3  Utah  186. 
under  Rev.  Stat.,  §  2610,  as  amended        Impairment  of  Plaintiff's  Bight  to  Dan- 

by  Laws  1883,  c.  41,   since  the  claim  ages.  —  In  Sifford  v.  Beaty,  12  Ohio  Sc. 

was  not  for  the  same  debt  to  recover  109,  it  was  held  that  section  44  of  the 

which  the  action  was  brought.     But  in  code  in   force  in   1861,  providing  tor  a 

Merriam  v.  Horner,  92  Wis.  654,  it  was  substitution   of  parties    in  an  action 

held  that  section  2610  of  1  he  Revised  against   the    sheriff   for  the   recovery 

Statutes  was  remedial,  and  should  be  of    property    taken    under  execution, 

liberally  construed,  so  as  to  bring  with-  authorized     such     substitution    upon 

in  the  remedy  provided  all  cases  fairly  giving  security  for  costs  merely,  leav- 

within  its  terms  in  which  this  remedy  ing  the  damages,   if  any,  to  depend 

could  be  beneficially  applied;  and  that  upon  the  sole  responsibility  cf  the  sub- 

a  motion  under  this  section  should  be  stiluted  defendant,  and  theiefoie  the 

granted  where,  in  substance  at  least,  if  court,  in  the  exercise  of  its  discretion, 

not   strictly   in   form,  several  persons  might   properly  refuse  a  substitution 

assert  claims  to  the  same  debt  against  where  the  action  had  been  instituted 

the  defendant.  to  recover  damages  for  the  detention 

3.  Lawson  v.    Terminal  Warehouse  of  the  property  as  well  as  to  recover 

Co.,  70  Hun  (N.  Y.)  281,  holding  that  the  property  itself.  . 

in  an  action  against  a  warehouse  com-        Impairment    of    Plaintiff's    Bigbt  to 

pan y  to  recover  certain  property  in  its  Judgment.  —  In  a  suit    to  foreclose  a 

possession,  a  motion  to  substitute  as  mortgage,  where  the  defendant  recov- 

defendant    a   third   party    who,    it    is  ers  judgment  on  a  counterclaim,  an 

alleged,  claims  the  property  in  dispute  such  judgment  is  assigned  to  a  tnira 

should  be  refused  where  the  original  person,  and  an  appeal  is  taken  by  t 

defendant  does  not  propose  to  deliver  plaintiff,  the  assignee  of  the  mory>*f? 

the  entire  property  to  the  person  di-  cannot  be  substituted  as  defendant  1 

rected  by  the  court;  where  the  defend-  the  appellate  court,  since  the  mortga^o 

ant  claims  its  lien  for  storage,  which  himself  is  the  only  proper  party  deien- 

is   denied   by   the  party  sought  to  be  ant,  in  case  of  a  reversal  of  the  ju  jr 

substituted;  and  where  it  appears  that  ment,  against  whom  a  judgment  c0 

the  original  defendant  does  not  stand  be  rendered  upon  the  note  *'!<LI?  .r 

indifferent  between  the  parties.  gage.    Sum  an  7/.  Archibald,  n~ra     a" 

S.  Lane  v.  New  York  L.  Ins.  Co.,  56        Impairment  of  Security  for  Cof»- ~ 

Hun  (N.  Y.)  92,  wherein  it  was  held  motion  for  the  substitution  of  a 

that  Code  of  Civ.  Pro.  N.  Y.,  §  820,  ap-  party  plaintiff,  made  pending  an  app 

plied  only  to  actions  at  law,  since  a  cation  by  the  defendant  for  sec 

court  of  equity  having  all  the  parties  for  costs,   is  properly  refused 
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where  it  is  shown  that  the  purpose  of  the  motion  is  to  render  the 
original  party  a  competent  witness  on  behalf  of  the  substituted 
party,1  or  where  the  proposed  change  of  parties  would  amount 
to  a  change  of  the  cause  of  action  and  of  the  issues  involved  in 
the  suit.* 

practical  effect  of  granting  it  would  be  the  general  term.     Shaped  Seamless 

to  defeat  the  legal  consequences  of  the  Stocking  Co.  v.  Snow-Church  Co.,  (N. 

order  for  security   for  costs.     McNa-  Y.  City  Ct.  Gen.  T.)  26  Civ.  Pro.  (N. 

mara  v.  Harris,  (N.  Y.  City  Ct.  Spec.  Y.)  188,  19  Misc.  (N.  Y.)42i,  affirmed  20 

T.)  4  Civ.  Pro.  (N.  Y.)  76.  Mlsc\jN;  Y:}  3I9«L,  .  » „     v 

That  Applicant  Is  Nonresident.  —  In  In  Beplevia  —  8eiiure  of  Property  by 
Lund  *.  Seaman's  Sav.  Bank,  (Supm.  Original  Plainttft  -  The  Nebraska  Code 
Ct.  Spec.  T.)  20  How.  Pr.  (N.  Y.)  461,  does  not  authorize  the  substitution  of 
the  court,  in  denying  a  motion  for  an  a  stranger  as  party  plaintiff  in  a  re- 
order of  interpleader,  said:  "At  pres-  plevin  suit,  over  the  objection  of  a 
ent  the  plaintiff  has  a  resident  and  defendant,  where  the  original  plaintiff 
responsible  antagonist.  The  parties  has  taken  possession  of  the  property, 
proposed  to  be  substituted  are  non-  Flanders  v.  Lyon,  51  Neb.  102. 
residents,  the  subjects  of  a  foreign  Waiver  of  Objections.  —  Where  a  de- 
government,  without  property  here,  so  fendant  does  not  object  to  an  order 
far  as  appears,  or  indeed  elsewhere,  substituting  a  new  party  plaintiff  at 
Unless  these  new  parties  voluntarily  the  time  when  such  order  is  made,  but 
appear  they  must  be  brought  in  by  proceeds  afterwards  by  pleading  to  the 
publication.  The  delay  thus  occa-  merits  and  going  to  trial  thereon,  he 
sioned,  the  doubt  whether  a  judgment  thereby  waives  any  irregularity  in 
thus  obtained  is  equivalent  in  legal  making  the  substitution.  It  is  too 
effect  to  one  obtained  against  a  resi-  late  to  move  for  a  discontinuance  of 
dent  party  upon  peisonal  service  of  the  cause,  on  account  of  such  substi- 
process,  the  difficulties  in  the  way  of  tution,  after  the  case  has  been  re- 
obtaining  satisfaction  of  the  judgment  manded  to  the  Circuit  Court  from  the 
against  nonresident  parties,  are  all  con-  appellate  court.  The  objection  should 
siderations  which  I  think  should  weigh  be  specifically  taken  before  the  first 
with  the  couri  in  regulating  its  disc  re-  trial  on  the  merits.  Chicago  Legal 
tion  in  disposing  of  such  an  applica-  News  Co.  v.  Browne,  103  111.  317. 
tion."  By  appearing  in  an  action,  without 
That  Bights  of  Attorney  Would  Be  objection,  after  the  substitution  of  a 
Prejudiced. —  Where,  pending  an  action  new  party  plaintiff,  the  defendant 
in  New  York  by  a  corporation,  a  re-  waives  all  objections  to  the  substitu- 
ceiver  is  appointed  at  the  instance  of  a  tion.  Firman  v.  Bateman,  2  Utah  268. 
judgment  creditor,  but  the  corporation  1.  Dougherty  v.  Smith,  4  Met.  (Ky.) 
is  not  dissolved,  an  application  by  281,  holding  that  where  partners  sue 
the  receiver  to  be  substituted  as  plain-  to  recover  a  debt  one  of  them  cannot, 
tiff  comes  within  the  provisions  of  pending  the  action,  transfer  his  in- 
Code  Civ.  Pro.  N.  Y.,  §  756;  and  as  the  terest  to  his  coplaintiffs  and  ha^e  their 
granting  of  an  order  of  substitution  names  substituted  for  his,  as  plaintiff, 
under  this  section  is  discretionary  with  for  the  purpose  of  becoming  a  witness 
the  court,  an  order  of  the  special  term  in  their  fawor.  And  see  infra,  IV.  6. 
denying  a  motion  by  the  receiver  for  a.  Imposition  of  Terms. 
his  substitution  as  plaimiff  on  the  9.  Fairbanks  v.  Farwell,  141  III.  354; 
grounds  that  the  attorney  of  the  orig-  AHheimer  v.  Teuscher,  47  Mo.  App. 
inal  plaintiff  has  a  much  larger  money  284;  Tarn  aqua  First  Nat.  Bank  v. 
intetest  in  the  suit  than  the  plaintiff  Shoemaker,  117  Pa.  St.  94. 
or  the  receiver,  and  that  the  evidence  Absorption  of  One  Corporation  by  An- 
shows  that  the  attorney  for  the  defend-  other. —  Pending  an  action  against  a 
ant  was  instrumental  in  having  the  telephone  company  to  enjoin  it  from 
receiver  appointed,  thereby  indicating  removing  a  telephone  from  the  plain- 
such  an  interference  by  the  defendant  tiff's  office  and  to  compel  it  to  con- 
in  the  affairs  of  the  plaintiff  as  may  be  tinue  rendering  telephone  service  to 
injurious  to  the  plaintiff's  cause  at  the  the  plaintiff  at  a  reasonable  rate,  the 
trial,  will  not  be  disturbed  on  appeal  to  defendant  company  was  dissolved,  and 
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That  Defendant  Ha§  Filed  Set-off.  —  It  seems  also  that  the  previous 
filing  of  a  set-off,  counterclaim,  or  demand  in  reconvention  by 
the  defendant  constitutes  a  valid  objection  to  the  substitution  of 
a  new  party  plaintiff.1 

Stipulation  to  Dismiss  Appeal.  —  And  an  appellee  may  avail  himself, 
as  a  bar  to  a  subsequent  application  for  the  substitution  of  a 
new  appellant,  of  a  stipulation  whereby  it  has  been  agreed  that 
the  appeal  shall  be  dismissed,  at  least  where  no  reason  is  shown 
why  such  stipulation  should  not  have  force.* 

IV.  How  Substitution  Is  Effected  —  1.  In  General.  —  The 
substitution  of  a  new  party  is  generally  effected  by  motion.3    A 

a  new  company  succeeded  by  assign-  transfer  of  interest,  when  set  in  motion 
merit  to  all  its  property,  rights,  and  by  a  plaintiff  or  the  person  to  whom 
liabilities.  It  was  held  that  a  motion  the  transfer  is  made,  or  by  the  defend- 
that  the  new  company  he.  substituted  ant,  if  for  any  reason  he  desires  to 
as  defendant  in  place  of  the  original  avail  himself  of  such  transfer  for  any 
company  and  that  the  plaintiff  have  purpose,  must  be  made  by  a  supple- 
leave  to  serve  a  supplemental  sum-  mental  complaint  or  answer.  Ford  v. 
mons  and  complaint  was  properly  Bushard,  116  Cal.  273;  Campbell  v. 
denied,  especially  as  there  was  no  alle-  West,  93  Cal.  653. 
gation  that  ihe  new  company  had  re-  In  North  Carolina,  when  achangeof 
fused  or  had  had  an  opportunity  to  interest  takes  place  during  the  progress 
refuse  to  furnish  the  plaintiff  with  tele-  of  a  suit  the  plaintiff  may  make  the 
phone  service  at  reasonable  rates  and  change  known  by  a  supplemental  corn- 
without  undue  restrictions.  In  such  a  plaint  by  which  the  new  owner  be- 
case  the  cause  of  action  is  based  solely  comes  practically  substituted  as  plain- 
on  the  wrongful  acts  of  the  original  tiff  in  place  of  the  former  one.  An 
defendant,  for  which  a  new  company  amendment  of  the  summons  in  an 
acquiring  its  property  cannot  be  held  action,  so  as  to  make  one  person  plain- 
liable.  Sterne  v.  Metropolitan  Tele-  tiff  in  place  of  another,  and  the  subse- 
phone,  etc.,  Co.,  33  N.  Y.  App.  Div.  164.  quent  filing  of  the  complaint  by  the 

1.  Morrow  v.  Merchants',  etc.,  Bank,  substituted  plaintiff,  will  be  considered 
35  Ga.  267;  Snyder  v.  Phillips,  66  Iowa  as  having  Ihe  effect  of  such  a  supple 
481;  Jones  v.  Jenkins,  9  Rob.  (La.)  mental  complaint,  although  it  does  not 
180;  Duncan  v.  Helm,  21  La.  Ann.  appear  by  the  record  on  appeal  when 
303.  But  see  Places.  Hayward,  55  N.  the  summons  was  amended.  Murray 
Y.  Super.  Ct.  208.  v.  Blackledge.  71  N.  Car.  492. 

2.  Hood  v.  California  Wine  Co.,  4  Waiver  of  Formal  Order.  —  In  Preston 
Wash.  88.  v.    Breckinridge,   86    Ky.  619,  it  ap- 

3.  Lindsey  v.  Lindsey,  28  Ga  169;  peared  that  an  administrator  who  as 
Burras  v.  Looker,  2  Edw.  (N.  Y.)  499;  such  had  brought  an  action  as  plaintiff 
Firman  v.  Bate  man,  2  Utah  268.  resigned,  and  another  person  was  ap- 

Common-law  Sole.  —  In  Chicago  Legal  pointed    administrator    in    his  place. 

News  Co.  v.   Browne,   103  111.  317,  it  The  facts  of  such  resignation  and  ap* 

was  said  that  at  common  law  a  change  pointment  of  a  successor  were  made 

of  parties  after  suit  brought  could  be  known  to  the  court  by  petitions  pre- 

effected   only   by   a  scire   facias,  and  sented  by  both  parties  and  filed  in  the 

that   the  irregularity  of  failing  to  sue  case,    and    the   second    administrator 

out  the  writ  of  scire  facias,  and  thus  was  thenceforth  treated  as  plaintiff  &)' 

omitting  to  tender  any  issue  as  to  the  both   the  court  and    the  defendants, 

bankruptcy  of  the  original  plaintiff  and  although    not  substituted    by  forr/»a 

the    appointment    of    his    assignees,  order,  and  the  case  progressed  in  "'? 

would  operate  as  a  discontinuance.  name  for  several  years.    It  was  nei 

In  California  the  substitution  of  ex-  that  the  defendants  could  not,  after  tne 

ecutor  or  administrator  under  section  lapse  of  a  long  period  of  timeand  atte 

385  of  the  Code  of  Civil  Procedure  may  a  formal  order  of  substitution  had  been 

be  made  on  ex  parte  motion,  but   the  made,   be  heard  to  complain  that  1 

other  provisions  of  that  section,  relat-  substituted  party  had  never  been  prop- 

ing  to  substitution  in  case  of  any  other  erly  admitted  as  plainiiff  in  the  actio 
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mere  suggestion  that  grounds  for  substitution  exist  is  insufficient.  * 

2.  By  Whom  Motion  May  Be  Made.  —  Where  the  Cause  of  Action  Is 
Assigned  Pending  Suit,  a  motion  to  substitute  the  assignee  as  a  party 
to  the  action  should  proceed  from  the  assignee  himself  or  from  the 
assignor.* 

In  Actions  Against  Officers  to  Becover  Property  Taken  under  Execution, 
motions  to  substitute  as  defendants  the  persons  in  whose  favor 
the  execution  issued  or  the  indemnitors  of  the  officer  may  be 
made  by  the  original  defendant  or  by  the  person  whom  it  is  pro- 
posed to  substitute,  or  by  both  jointly,  according  to  the  provision 
of  the  statute  authorizing  such  substitution.3 

In  Actions  Against  Officers  to  Becover  Property  Taken  in  Beplevin,  a  motion 
for  leave  to  substitute  as  defendants  the  sureties  on  an  indemnifi- 
cation bond  given  to  the  officer  must  be  made  by  such  sureties 
themselves,  and  cannot  be  made  by  the  officer.4 

3.  Time  Within  Which  Motion  May  Be  Made—  a.  In  General. 
—  The  time  within  which  a  motion  for  the  substitution  of  a  new 

Although  an   order  of  substitution  be  ordered  on  the  motion  of  the  orig- 

made  without  amended  pleading  and  inal  plaintiff  and  without  notice  to  the 

after  trial  of  the  action  may  perhaps  party  whom  he  proposes  to  substitute, 

be  irregular,  such  irregularity  is  not  Howard   v.   Taylor,    5   Duer   (N.    Y.) 

fatal  where  judgment  is  rendered  in  604. 

the  name  of  the  assignor  for  the  bene-        Consent  of  Original  Party. —  Where, 

fit  of  the  assignee,  as  well  as  in  the  pending  an  action,  a  third  party  ac- 

name   of    the    assignee.     Cantrell    v.  quires  the  plaintiff's  title,  it  is  error  to 

Hewlett,  2  Bush  (Ky.)  311.  substitute  him  as  party  plaintiff  with- 

An    amendment    of    a    declaration  out  the  assent  of  the  original  plaintiff, 

whereby  a  ward  attaining  his  majority  expressed   or  implied.       Longbine   v. 

is  substituted  as  party  plaintiff  in  place  Piper,  70  Pa.  St.  378.     But  by  making 

of  his  guardian,  although  made  with-  himself  a  party  to  a  petition  on  behalf 

out  leave  of  the  court  or  an  order  of  of  the  transferee  to  be  substituted  as 

court,  is  valid,,  provided  the  ward  is  plaintiff  the  original  plaintiff  is  forever 

prepared  to  make  proof  of  his  majority  concluded    from  taking  any  objection 

when   objection   is  made.     In  such  a  to  the  proceedings.     Paine  v.  White,  23 

case  the   court    m:y   direct   that   the  Wis.  91. 

order  be  made  nunc  pro  tunc.    Sims  v.        3.  Person  in  Whose  Favor  Execution 

Renwick,  25  Ga.  58.  Issued.  —  Applications  for  substitution 

1.  Chisholm  v.  Clitherall,  12  Minn,  of  the  person  in  whose  favor  the  exe- 

375;    Kemper  v.   King,    11  Mo.  App.  cution  issued  should  be  made  by  such 

116.  person  and  the  officer  jointly.     Bixby 

A  court  cannot  rule  upon  a  proposed  v.    Blair,    56    Iowa    416;     Hicklin    v. 

application  until  it  is  made,  and  there-  Nebraska  City  Nat.  Bank,  8  Neb.  463; 

fore  it  is  not  error  to  refuse  to  allow  a  Sifford  v.  Beaty,  12  Ohio  St.  189.     And 

substitution  of  parties  upon  the  mere  see  the  statutes  ciled  supra.  II.  16.  a. 

statement  of  counsel   that  '*  they  will  (1)  Substitution  of Party  in  Whose  Favor 

ask  "    that  certain   other   persons   be  Execution  Issued. 

substituted  in  place  of  one  of  the  par-  Sheriff's  Indemnitors.  —  Before  the 
ties  to  the  suit.  Sauntman  v.  Max-  amendment  in  1887  of  Code  Civ.  Pro. 
well,  (Ind.  1899)  54  N.  E.  Rep.  397.  N.  Y  ,  §  1421,  the  right  to  apply  for 
3.  Hestres  v.  Brennan,  37  Cal.  385.  substitution  was  confined  to  the  in- 
And  see  supra,  II.  7.  a.  (7)  Substitution  demnitors,  but  by  the  amendment  it 
Optional — Discretion  0/ Court.  was  extended  to  the  sheriff.  Rosen- 
Original  Party  Cannot  Hove  Without  blum  v.  Gorman,  21  N.  Y.  App.  Div. 
Hotioe.  —  A  motion  for  substitution  618;  Ullman  v.  Gorman,  21  N.  V.  App. 
should  proceed  from  the  person  who  Div.  616. 

has   purchased   the    subject-matter  of        4.  Leonard    v.    Buttling,    13   N.   Y. 

the  action.     Such  substitution  will  not  App.  Div.  179. 
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party  must  be  made  depends  somewhat  upon  the  circumstances  of 
the  particular  case  in  which  the  amendment  is  sought,  *  but  in  some 
jurisdictions  it  is  held  that  such  motions  must  be  made  before 
final  judgment,  or,  at  the  latest,  before  the  end  of  the  term  at 
which  a  final  judgment  or  decree  is  entered.2  If  any  particular 
period  of  time  is  prescribed  by  statute  the  motion  must,  of 
course,  be  made  before  such  period  has  expired;3  and  even  in 
the  absence  of  statute,  unreasonable  delay  will  be  fatal  to  the 
application,  especially  if  the  adverse  parties  have  been  prejudiced 
thereby.4 


1.  After  Jury  Impaneled.  —  It  is  not 
error  for  the  trial  court  to  allow  an 
amendment  substituting  a  new  party 
plaintiff,  even  after  the  jury  has  been 
impaneled,  where  such  amendment 
does  not  change  ihe  cause  of  action, 
and  where  the  defendants  make  no 
showing  for  a  continuance,  but  submit 
themselves  to  the  jurisdiction  of  the 
court  by  filing  an  answer  and  proceed- 
ing to  trial.  Keokuk  Falls  Imp.  Co. 
v.  kingsland,  etc.,  Mfg.  Co.,  5  Okla.  32. 

After  Issue  Joined  and  Reference  Or- 
dered. —  A  motion  to  substitute  a  cor- 
poration as  party  defendant,  in  place 
of  a  receiver  who  has  been  discharged, 
may  be  granted  although  issues  have 
been  joined  in  the  action  and  sent  to 
the  referee  for  trial.  Abbott  v.  Jewett, 
25  Hun  (N.  Y.)  603. 

After  Verdict  and  Before  Judgment.  — 
Where,  pending  an  action  against  a 
railroad  company  for  the  wrongful 
death  of  the  plaintiff's  intestate,  it  is 


60  Pac.  Rep.  774;  Fischer  v.  Hanna.  8 
Colo.  A  pp.  471;  Galloway  v.  Chicago, 
etc.,  R.  Co.,  68  Mo.  App.  496. 

Contra.  —  Where,  pending  an  action 
by  a  bank,  a  third  person  is  appointed 
as  assignee  in  bankruptcy,  he  may 
prosecute  the  action  in  the  name  of  the 
bank,  without  a  formal  order  to  that 
effect,  and  after  judgment  for  the  plain- 
tiff may  apply  by  supplemental  com- 
plaint  to  be  substituted  as  plaintiff, 
rlatt  v.  McMurray,  (Supm.  Ct„  Spec 
T.)63  How.  Pr.  (N.  Y.)  149 

S.  In  Kansas  section  433  of  the  Code 
oi  Civil  Procedure  provides  that  an 
order  of  revivor  or  substitution  cannot 
be  made  without  the  consent  of  the 
party  whom  it  is  proposed  to  substi- 
tute, unless  it  is  done  within  one  year 
from  the  time  when  it  could  have  flist 
been  made.  Under  this  section  of  the 
code  it  has  been  held  that  an  action 
cannot  be  revived  against  a  corpora- 
tion which  by  consolidation  has   sue- 


shown  to  the  court,  by  verified  peti-     ceeded  to  the  rights  and  labilities  of 
tion,  that  since  the  beginning  of   the     another  corporation,  where  no  motion 


suit  the  original  defendant  has  been 
consolidated  with  certain  other  cor. 
porations,  the  court,  before  rendering 
judgment  on  the  verdict,  may  substi- 
tute the  consolidated  corporation  as 
party  defendant.  Louisville,  etc.,  R. 
Co.  v.  Summers,  131  Ind.  241. 


to  substitute  is  made  for  more  than 
three  years  after  the  consolidation  has 
been  effected.  Cunkle  v.  Interstate 
R.  Co.,  54  Kan.  194.  And  to  the  same 
effect  see  Kansas  City,  etc.,  R.  Co.  v. 
Way,  60  Kan.  856,  13  Am.  &  Eng.  R. 
Cas.  N.  S.  363,  citing  Kansas,  etc.,  R. 


After  Trial.  —  An  amendment  substi-  Co.  v.  Smith,  40  Kan.    192;  Chicago, 

tuting  a  new  party  plaintiff  may  be  etc.,  R.  Co.  v.  Butts,  55  Kan.  660. 

made  after   trial,  without  disturbing  4.  Laches  in  Application.  —  Leave  to 

the  verdict,   where  neither  the  course  amend  by  substituting  the  name  of  an- 

nur  the  result  of  the  trial  would  have  other  person  in  place  of  the  one  for 

been  changed  by  such  amendment  if  it  whose  use  the  plaintiff  sues  maybe 


had  been  made  before  trial.     Boudreau 
v,  Eastman,  59  N.  H.  467. 
North  Carolina  Statute.  —  That  section 


refused  at  a  late  stage  of    the    case. 
Burrus  v.  Fisher,  27  Miss.  418. 

Pending   an   action   on  a  note,  the 


of  the  North  Carolina  Code  which  pro-    note  was  assigned,  and  by  a  stipula- 


vides  for  substitution  of  parties  in  case 
of  a  transfer  of  ioterest  pending  suit 
prescribes  no  time  within  which  the 
amendment  shall  be  made.  Moore  v. 
North  Carolina  R.  Co.,  74  N.  Car.  528. 


tion  between  the  parties  before  judg- 
ment the  attorneys  of  the  assignee 
were  substituted  in  place  of  the  attor- 
neys of  the  assignor,  but  the  assignee 
of  the   note   was  not   substituted    as 


8,  Emerson  v.  McWhirter,  (Cal.  1900)    plaintiff.     The    assignor    allowed  the 
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b.  Substitution  by  Order  of  Interpleader.  —  Statutes 

authorizing  the  substitution  of  new  defendants  by  orders  of  inter- 
pleader generally  provide  that  motions  to  procure  such  substitu- 
tion shall  be  made  before  answer.1 

c  In  Actions  Against  Sheriffs  and  Constables.  —  A 

motion  to  substitute  new  parties  defendant  in  an  action  against 
an  officer  to  recover  property  taken  under  execution  may,  as  a 
general  rule,  be  made  at  any  time  before  final  judgment.* 

continuation  of  the  action  in  his  name  it  was  held,  on  appeal  to  the  general 
for  several  years,  and  a  judgment  was  term,  that  an  assignee  of  the  cause  of 
rendered  in  favor  of  the  defendant  for  action,  under  an  assignment  executed 
costs.  It  was  held  that  the  court  prop-  by  the  plaintiff  about  a  week  before  his 
erly  refused  a  motion  subsequently  death,  might  be  substituted  as  plain- 
made  by  the  assignor  to  substitute  the  tiff;  that  amotion  for  such  substitution 
assignee  as  plaintiff,  on  the  ground  introduced  for  hearing  at  special  term 
that  the  object  of  the  motion  was  not  to  one  year  and  four  months  after  the 
substitute  him  as  plaintiff  from  the  plaintiff's  death  was  in  time;  and  that 
time  when  the  motion  was  made,  but  objections  thereto  on  the  ground  of 
to  relieve  the  plaintiff,  by  such  substitu-  laches  were  properly  overruled  by  the 
tion,  from  the  liability  which  the  origi-  special  term,  since  the  defendants  did 
nal  plaintiff  had  incurred  by  reason  of  not  satisfactorily  show  that  any  injury 
the  judgment  in  favor  of  the  defendant,  had  resulted  to  them  from  the  delay. 
Riverside  Bank  v,  Totten,  (Supm.  Ct.  1.  Bixby  v.  Blair,  56  Iowa4i6.  And 
Gen.  T.)  16  N.  Y.  Supp.  348  see  the  statutes  of  the  various  states 

Where  a  suit  is  instituted  by  the  re-  cited  supra,  II.  17.  Substitution  by  Order 

ceiver  of  a  railroad  corporation  against  of  Interpleader. 

another  railroad,  and  a  purchaser  of  Answer  Betorned  Became  Hot  Verified, 

the  first   railroad   stands  by  while  the  —  In   Howe  Mach.  Co.   v.  Gifford,  66 

receiver  is  preparing  the  case  for  sub-  Barb.  (N.  Y.)  597,  it  was  held  that  a 

mission,    and    allows    its    submission  defendant   who    had   not  served  any 

without  any  assistance  or  suggestion  answer  other  than  an  unverified  one, 

as  to  the  issues  to  be  submitted,  he  which  had  been  returned,  might  move 

cannot,  after  the  lapse  of  a  year  and  for  a  substitution  under  Code  Pro.  N. 

about  the  time  when  judgment  is  to  be  Y..  §  122. 

rendered,  apply  to  be  substituted  as  In  Wisooniin,  although  section  2610 

party  plaintiff  under  a  petition  present-  of  the  Revised  Statutes  authorizes  sub- 

ing  new  issues  which  would  necessitate  stitution  only  upon  application  made 

a  reopening  of  the  case.     Ritchie  v>  before  answer,  it  rests  in  the  discretion 

Cincinnati,  etc.,  R.  Co.,  (Ky.  1893)  21  of  the  trial  court,  under  section  2831, 

S.  W.  Rep.  641.  in  a  proper  case  and  for  good  cause 

A  motion  to  substitute  a  receiver,  shown,  to  order  substitution  upon  an 

who  has  been  appointed  on  the  disso-  application  made  after  answer.     Mer- 

lution  of  a  corporation,  as  party  defend-  riam  v.  Horner,  92  Wis.  654. 

ant  in  an  action  against  the  corpora-  2.  Hicklin    v.   Nebraska    City   Nat. 

tion,  comes  too  late  after  such  receiver  Bank,  8  Neb.  463.  holding  that  such 

has  distributed  the  assets  of  the  cor-  application  cannot  be  made  after  final 

poration,    under    order   of   the   court,  judgment. 

among  proved  claims  duly  advertised  After  Answer.  —  In  Bixby  v.  Blair,  56 
for  under  the  statute,  especially  where  Iowa  416,  it  was  held,  in  an  action 
the  plaintiff  in  the  action  has  had  full  against  a  sheriff  to  recover  property 
notice  of  the  time  when  the  claims  taken  under  process,  that  an  applica- 
were  to  be  presented,  and  has  not  pre-  tion,  under  article  2574  of  the  Iowa 
sented  the  claim  on  which  the  action  Code  in  force  in  1881,  to  have  the  per- 
is based.  Owen  v.  Kellogg,  56  Hun  son  in  whose  favor  the  process  issued 
(N.  Y.)  455.  substituted  as  defendant  could  be  made 

Laches    Waived    Where  Ho  Prejudice  as  well  after  answer  by  the  original 

Aesults.  —  In  Bennett  v.  Thompson.  76  defendant  as  before. 

Hun  (N.   Y.)  125,  where  the  plaintiff  Laches  No  Bar  to  Application.  —  Since 

died  after  issue  joined  and  before  trial,  the  amendment  in  1887  of  Code  Civ. 
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d.  Substitution  in  Trial  Court  After  Appeal  Taken. 

—  After  a  cause  has  been  transferred  to  an  appellate  court  in 

such  manner  as  to  deprive  the  court  of  original  jurisdiction  of 
its  control,  the  latter  court  cannot  order  the  substitution  of  a 
new  party  therein.1 

4.  Notice  of  Motion  —  a.  In  General. — As  a  general  rule 
notice  of  motions  to  substitute  new  parties  must  be  given  to  all 
persons  whose  rights  will  be  affected  thereby.*  It  seems,  how- 
Pro.  N.  Y.,  §  1421,  depriving  the  court  sureties  to  be  substituted.  The  pay- 
of  all  discretion  to  deny  a  motion  for  ment  of  the  judgment  extinguishes  the 
substitution  of  the  sheriff's  indemnitors  action.  12  Am.  and  Eng.  Encyc  of 
as  parties  defendant,  the  court  cannot  Law  150a.  And  if  the  judgment  is 
deny  such  a  motion  even  on  the  ground  extinguished,  it  follows  that  the  action 
of  laches.  Rosenblum  v.  Gorman,  21  which  terminates  in  the  judgment  is 
N.  Y.  App.  Div.  618;  Ullman  v.  Gor-  also  extinguished.  No  greater  right  is 
man,  21  N.  Y.  App.  Div.  616.  allowed  to  indemnitors  by  section  142 1 

But  in  Clemmons   v.   Gorman,   (C.  of  the  Code  than  to  be  substituted  as 
PI.  Gen.  T.)  7  Misc.  (N.  Y.)  45,  the  defendants  in  an  action.     They  made 
Court  of  Common  Pleas,  in  affirming  no  attempt  to  be  substituted  until  the 
an  order  of  the  general  term  of   the  real  defendant  had  paid  the  judgment 
City  Court  denying  a  motion  made  by  and  by  such  payment  extinguished  the 
the  sheriff's  indemnitors  to  be  substi-  action  and  wiped  out  of  existence  any 
tuted  as  defendants  after  the  judgment  right  which  the  indemnitors  might  be- 
against  the  sheriff  had  been  paid  and  fore  have  had.     Especially  as  there  is 
satisfied,  said:     "  It  may  be,  as  appel-  no  evidence  whatever  of  any  fraud  or 
lants  contend,  that  the  motion  to  be  collusion  upon  the  part  of  the  def end- 
substituted  as  defendants  in  place  of  ant  in  making  the  payment.     A  similar 
the  sheriff  was  a  matter  of  strict  right,  conclusion  was  reached  on  like  facts  in 
Code   Civ.    Pro.,   §   1421;     Hayes    v.  Cohen   v.  Gorman,  (N.  Y.  Super.  Ct. 
Davidson,  98  N.  Y.  19.     But  they  could  Gen.  T.)  25  N.  Y.  Supp.  460." 
not  be  so  substituted  until  the  default  1.  Keough  v.  McNitt,  7  Minn.  29,  in 
had  been  opened.     Now,  the  opening  which  case,  however,  it  was  also  held 
of  the  default  was  a  matter  of  discre-  that  an  appeal  from  an  order  overruling 
tion  in  the  court  below  which  the  gen-  a  demurrer  to  a  supplemental  answer 
eral  term  of  that  court  might  review  if  did  not  remove  the  action  in  such  man- 
improperly  exercised,   but    this  court  ner  as  to  render  an  order  of  substitu- 
cannot.       Walsh    v.    Schulz,    (C.    PI.  tion  by  the  trial  court  invalid. 
Gen.  T.)  67   How.   Pr.  (N.  Y.)  186,  12  Regarding  Substitution  in  the  Appellate 
Daly  (N.  Y.)  103;  Sttingneld  v.  Fields,  Court,  see  infra%  VIII.  Substitution  on 
13  Daly  (N.  Y.)  171;  Robinson  v.  Cor-  Appeal. 

nish,  (C.  PI.  Gen.  T.)  36  N.  Y.  St.  Rep.  2.  Smith  v.  Curtis,  7  Cal.  584;  Dutton 
39;  Keller  v.  Feldman,  (C.  PI.  Gen.  v.  Warschauer,  21  Cal.  609;  Howard  v. 
T.)  29  Abb.  N.  Cas.  (N.  Y.)  426,  23  Taylor,  5  Duer  (N.  Y.)  604;  Smith  v. 
Civ.  Pro.  (N.  Y.)  37,2  Misc.  (N.  Y.)  Zalinski,  94  N.  Y.  519;  Bishop  *.  Stod- 
179;  Lawrence  v.  Farley,  73  N.  Y.  187.  dard,  1  Cleve.  L.  Rep.  201,  4  Ohio  Dec. 
It  is  quite  true  that  injakobi  v.  Gor-  (Reprint)  276;  Sturtevanttf.  Milwaukee, 
man,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  etc.,  R.  Co.,  11  Wis.  61;  Chapman  v. 
iqo,  we  affirmed  an  order  of  the  City  Barney,  129  U.  S.  677. 
Court  opening  the  default  and  substi-  In  Bolles  v.  Cantor,  6  N.  Y.  App. 
tuiing  the  indemnitors.  But  in  that  Div.  365,  which  was  an  action  against 
case  we  pointed  out  that  an  order  of  a  receiver,  an  order  impleading  a  third 
the  City  Court  opening  a  default  was  party  was  entered  by  consent  of  all  the 
not  appealable  to  us,  as  it  rested  in  parties,  and  thereafter  the  receiver, 
discretion.  Besides,  in  that  case  there  having  given  notice  for  resettlement  of 
was  a  judgment  remaining  of  record  such  order,  procured,  without  the  con- 
unpaid  and  unsatisfied.  In  this  case  sent  of  the  other  parties,  a  second  order 
it  appears  without  contradiction  that  substituting  the  person  who  had  been 
the  judgment  was  paid  and  satisfied  impleaded  by  the  first  order  as  defend- 
before  any  steps   were  taken  by   the  ant  and  requiring  the  substituted  party 
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ever,  that  notice  of  a  motion  to  substitute  an  assignee  of  the 
cause  of  action  as  plaintiff  need  not  be  given  to  a  defendant  who 
has  previously  been  defaulted  for  fajlure  to  appear.1 

b.  Motion  by  Assignee  after  Death  of   Assignor.  — 

Where  an  assignee  of  a  cause  of  action  who  claims  under  an 
assignment  made  prior  to  the  death  of  the  original  plaintiff  moves 
to  be  substituted  in  his  place,  notice  of  the  motion  should  be 
given  to  the  heirs,  devisees,  or  personal  representatives  of  the 
deceased  plaintiff  as  well  as  to  the  defendant,  and  a  failure  to 
give  such  notice  will  be  fatal  to  the  application  unless  the  defend- 
ant consents  or  fails  to  object.2 

to  pay  the  costs  of  the  motion  to  I  he  less  the  pleading  so  served  contains  in- 
original  defendant.  On  appeal  from  formation  which  advises  the  adverse 
an  order  of  the  special  term  denying  a  party  that  at  some  specific  time  an  ap- 
motion  by  the  plaintiff  to  set  aside  the  plication  for  an  order  thereon  will  be 
second  otder,  the  order  appealed  from  made.  If  the  pleading  does  not  contain 
was  reversed.  such  information,  then,  in  addition  to 

(hi  Whom  Notice  Should  Be  Served. —  its  service,  there  must  be  a  separate 

Where    the   attorney-general   has  ap-  notice    conveying    such    information, 

peared  for  a  public  officer  in  a  man-  and   where  no  such  notice  has  been 

dam  us  proceeding  against  such  officer,  served  an  order  of  substitution  will  be 

and,  pending  the  proceeding,  the  terms  set  aside  and  vacated  on  motion.     La 

of  office  of  both  the  attorney-general  Junta,   etc.,   Canal    Co.   v.    Hess,    25 

and  the  officer  for  whom  he  appears  Colo.  513. 

expire,  notice  of  a  motion  to  substitute  Presumption   as    to    Hotioe. —  Where 

the  successor  of  the  public  officer  as  there  is  no  showing  in  the  record  as  to 

respondent  in  the  proceeding  is  prop-  whether  an  order  of  substitution  was 

erly  served  on  the  successor  in  office  of  made  ex  parte  or  upon  notice,  it  will  be 

the  attorney-general.     Nance  v.  Peo-  presumed  in  favor  of  the  regularity  of 

pie,  25  Colo.  252.  the  proceedings  that  notice  was  given. 

In  Sturtevant  v.  Milwaukee,  etc.,  R.  Ford  v.  Bushard,  116  Cal.  273.     Com- 

Co.,  11  Wis.  61,  which  was  an  appeal  pare  Sturtevant  v.  Milwaukee,  etc.,  R. 

from  an  order  substituting  a  new  party  Co.,  11  Wis.  61. 

defendant  upon  motion  of  the  plaintiff,  1.  Farrell  v.  Jones,  63  Cal.  194. 

it   was    held    that    such    substitution  In  Kentucky  it  has  been  held  that  a 

could  not  properly  be  made  without  defendant  is  not  entitled  to  notice  of  a 

notice  to  the  person  whom  it  was  pro-  motion  to  substitute  an  assignee  for 

posed  to  substitute,  and  that  a  record  the  benefit  of  creditors  in  place  of  the 

showing  that  notice  of  the  motion  to  original    plaintiff.    Jewell    v.    Porter, 

substitute  was  sent  by  letter  to  "  N.  J.  (Ky.  188a)  11  S.  W.  Rep.  717. 

Emmons,  Esq.,  at  Milwaukee,  and  to  2.  McLaughlin  *.  New  York,  8  Daly 

H.  L.  Palmer,   Esq.,  at  Milwaukee,"  (N.  Y.)  474;  Howard  v.  McKenzie,  54 

was  insufficient  to  show  that  the  trial  Tex.  171;  Moore  v.  Rice,«5i  Tex.  28q; 

court  ever  acquired  jurisdiction  over  Smith  v.  Harrington,  3  Wyo.  503. 

the  substituted  defendant,  in  the  ab-  Waiver  of  Objection.  —  The  defendant 

sence  of  any  showing  that  the  persons  may,  by  acquiescence,  lose  his  right  to 

named  in  the  record,  or  either  of  them,  object    to    such  substitution   without 

were  in  any  way  connected  with  him.  notice.       Thus,    where    a    defendant 

What  Notice  Host  Show.  —  Under  the  asked  that  the  plaintiff's  administrator 
Colorado  Code  and  Court  Rule  No.  23,  and  the  assignee  should  both  be  sub- 
notice  of  the  time  when  a  motion  for  stiiuted,  and  the  assignee  alone  ap- 
substitution  will  be  made  must  be  peared,  and  obtained  a  change  of 
given  to  the  adverse  parly,  and  the  venue,  it  was  held  that  after  two  years 
service  of  a  copy  of  a  petition  for  an  had  elapsed  and  the  case  had  been  set 
order  of  substitution  on  the  counsel  down  for  trial  the  defendant  had  lost 
for  the  adverse  party  is  not  equivalent  his  right  to  object  on  the  ground  that 
to  service  of  the  notice  contemplated  the  administrator  was  not  a  party, 
by  the  code  and  the  rule  of  court,  un-  Howard  v.  McKenzie,  54  Tex.  171. 
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e.  Motion   to   Substitute    Sheriff's    Indemnitors*  — 

Where  a  motion  to  substitute  the  indemnitors  of  the  sheriff  as 
parties  defendant  is  made  by  the  officer  himself,  notice  thereof 
should  be  given  to  the  indemnitors  or  their  attorney,  and  also 
to  the  attorney  for  the  plaintiff;  *  but  where  the  motion  is  made 
by  the  indemnitors  the  plaintiff  cannot  object  that  notice  thereof 
has  not  been  given  tor  the  sheriff.* 

6.  Averments  of  Motion  Papers  —  Hearing  of  Application  —  a. 
Motion  for  Substitution  of  Assignee.  —  Where  a  motion 
for  substitution  is  based  on  an  alleged  transfer  of  interest  pending 
suit,  the  motion  papers  must  set  forth  the  facts  in  regard  to  such 
transfer,  and  unless  these  facts  are  admitted  by  the  adverse  party 
they  must  be  established  by  competent  proof  before  the  motion 
can  be  granted.3 

Where  Ho  Pergonal  BeprteenUtfoe  It  to  the  widow  and  next  of  kin,  or  by 
Appointed.  —  In  Schell  p.  Devlin,  62  N.  the  order  made,  the  motion  papeis 
Y.  333,  where  pending  an  action  the  show  that  the  interest  of  the  original 
plaintiff  assigned  his  claim  to  A  and  plaintiff  was  divested  before  judgment, 
subsequently  became  bankrupt,  and  an  The  claim  that  the  decedent  or  his  per- 
assignee  in  bankruptcy  was  appointed,  sonal  representatives  have  or  may  have 
and,  after  judgment  recovered  and  any  interest  in  the  matter  is  not  sup- 
perfected,  the  plaintiff  died  intestate,  ported  by  any  affirmative  evidence,  but 
leaving  no  properly,  and  no  adminls-  seems  to  be  conclusively  negatived  by 
trator  of  the  estate  was  appointed,  it  the  facts  disclosed."  And  to  the  same 
was  held  that  A,  as  assignee  of  the  effect  see  Bennett  v.  Thompson,  76 
cause  of  action,  might  properly  be  sub-  Hun  (N.  Y.)  125.  But  compare  Mc- 
stituted  in  place  of  the  deceased  on  Laughlin  v.  New  York,  (C.  PI.  Gen. 
notice  to  the  widow  and  next  of  kin;  T.)  58  How.  Pr.  (N.  Y.)  105. 
that  notice  of  the  motion  for  substitu-  1.  Hero  Fruit  Jar  Co.  v.  Grant, 
tion  should  have  been  given  to  the  (Supin.  Ct.  Gen.  T.)  32  N.  Y.  St.  Rep. 
attorneys  of  the  defendant  and  to  the  200,  wherein  it  was  held  that  notice  to 
assignee  in  bankruptcy,  bul  that  a  the  attorney  for  the  plaintiff  alone  was 
failure  to  give  notice  to  the  latter  was  not  sufficient,  even  though  such  attor- 
cured  where,  on  appeal  from  the  order  nry  had  acted  in  procuring  the  ir- 
of  substitution,  the  substituted  party  demnity,  since  such  action  on  his  part 
produced  and  filed  a  stipulation  of  the  was  on  behalf  of  the  plaintiff,  and  he 
assignee  in  bankruptcy  waiving  notice  in  no  manner  represented  the  interests 
of  the  motion  and  all  objections  to  the  of  the  indemnitors, 
order  of  substitution.  And  it  was  2.  Hessberg  v.  Riley,  91  N.  Y.  377, 
further  held  that,  the  interest  of  the  holding  that  since  such  motion  is  made 
original  plaintiff  having  been  divested,  for  the  benefit  of  the  sheriff  the  pre- 
before  judgment,  by  the  assignment,  sumption  is  that  he  has  knowledge  and 
it  was  not  essential  to  the  further  notice  thereof,  and,  if  he  does  not  ob- 
prosecution  of  the  action  that  an  ad-  ject,  that  he  assents  and  approves  of 
ministrator  be  appointed.     The  court  the  proceeding. 

said:  "  There  is  no  inflexible  rule  that        8.  Ford   c.   Bushard,    116  Cal.  273; 

the  court,  in  a  case  like  this,  cannot  Ferry  v.  Page,  8  Iowa  455;  Chisholm 

proceed  without  the  appointment  of  an  v.  Clitherall,  12  Minn.  375;  Kemper  v. 

administrator  of  the  original  plaintiff.  King,   ri   Mo.  App.   116;  St.  John  v. 

The  interest  of  the  appellants  in  the  Croel,  (Supm.  Ct.  Gen.  T.)  10  How.  Pr. 

question  is  that  the  person  substituted  (N.  Y.)  253;  Smith  v.  Zalinski,  94  N. 

should  be  the  real  owner  of  the  claim,  Y.  519;  Smith  v.  Harrington,  3  Wyo. 

or,  if  not,  that  the  real  claimant  shall  503. 

be  concluded  by  the  order.    Assuming        Praotioe  en  Hearing.  —  In  California 

that  an  administrator  of   the  original  it  has  been  held  that  a  person  claim* 

plaintiff,  when  he  may  be  appointed,  ing  under  an  alleged  assignment   of 

would  not  be  concluded  by  the  notice  the  cause  of  action  pending  suit  is  en- 
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How  substitution  SUBSTITUTION  OF  PARTIES.  is  Eiboted. 
6.  Motion  for  Substitution  by  Order  of  Interpleader. 

—  In  an  affidavit  in  support  of  a  motion  for  the  substitution  of 
a  new  party  by  way  of  interpleader  it  is  sufficient  to  allege  facts 

titled  to  be  substituted  as  plaintiff  upon  in  the  new  issue  at  the  trial,  the  dis- 

a  showing  of  probable  cause,  bui  that  satisfied  defendant  has  only  the  further 

the  defendant  is  not  thereby  precluded  remedy  of  an  appeal  from  the  order, 

from  denying  such  assignment  on  the  but,  it  is  said,  on  that  appeal  he  can 

trial  of  the  main  issue,  and  if  he  does  go  no  further  than  the  general  term 

so  the  substituted  plaintiff  must  prove  and  cannot  review  the  otder  in  this 

such  assignment  by  a  preponderance  court.     That  may  be,  though  we  do 

of  evidence  in  order  to  recover.     Ford  not  so  decide,  but  the  legislature  in- 

v.  Bushard,  n6Cal.  273.  fringes  no  right  of  the  defendant  by 

In    Iowa    a    similar  .  rule    prevails,  not  allowing  an  appeal  to  this  court." 

Ferry  v.  Page,  8  Iowa  455.  On  a  motion  for  substitution  the  as- 

In  New  York,  in  Smith  v.  Zalinski,  signee  must  show  a  clear  prima  facte 
04  N.  Y.  519,  the  Court  of  Appeals,  in  case  of  succession  to  the  plaintiff's  title, 
discussing  the  practice  where  an  as-  On  such  motion  the  court  will  not  de- 
signee moves  to  be  substituted  as  party  cide  between  two  parties,  each  claim- 
plaintiff,  said:  "  Notice  of  'the  motion  ing  to  be  the  plaintiff's  successor.  St. 
must  be  given  to  the  defendant.  On  John  v.  Croel,  (Supm.  Ct.  Gen.  T.)  10 
the  hearing  the  applicant  musl  estab-  How.  Pr.  (N.  Y.)  253. 
lish  bis  ownership  and  the  defendant  In  Texas,  where,  pending  suit  on  a 
may  deny  it.  If  there  be  doubt  about  promissory  note  by  the  payee,  the 
it,  the  court  may  deny  the  motion  and  plaintiff  filed  a  paper  styled  an 
order  the  action  to  proceed  irrespective  "  amended  original  petition,1'  alleging 
of  any  such  transfer.  If  there  be  no  that  in  reality  he  had  no  interest  in  the 
doubt  about  it,  or  the  defendant  by  de-  note,  it  being  the  property  of  a  third 
fault  or  silence  admits  it,  the  court  person,  and  such  third  person  joined 
may  order  the  substitution;  and  even  in  the  petition  and  alleged  that  the  note 
then,  if  justice  or  safety  requires,  it  had  been  assigned  to  him  by  the  plain- 
may  order  an  amendment  of  the  plead-  tiff,  for  a  valuable  consideration,  and 
ings, '  or  otherwise.'  By  this  process  that  he  was  the  legal  owner  and  holder 
the  defendant  has  ample  chance  to  of  such  note,  but  nowhere  alleged  that 
understand  and  contest  the  new  owner-  the  transfer  was  in  writing,  il  was  held 
ship.  If  on  the  motion  he  raises  the  that  such  general  allegations  of  owner- 
issue,  the  court  may  decide  it,  or  order  ship  were  subject  to  rebuttal  by  a  gen- 
such  supplemental  pleadings  beyond  era!  denial  on  behalf  of  the  defendant; 
the  mere  substitution  as  to  carry  the  and  where  such  general  denial  was 
contested  issue  over  to  the  trial.  If  pleaded  by  the  defendant  the  assignee 
the  court  decides  it,  and  orders  substi-  must  prove  his  ownership  of  the  note 
tution  without  changing  the  pleadings,  before  being  entitled  to  judgment 
it  cannot  be  raised  again  upon  the  thereon,  and  it  was  erroneous  for  the 
hearing.  In  an  equity  case,  such  as  court  to  strike  out  the  general  denial, 
this,  the  issue  on  the  motion  is  de-  Ford  v.  Oliphant,  (Tex.  Civ.  App.  1895) 
cided,  if  it  be  decided,  by  the  sort  of  32  S.  W.  Rep.  437. 
tribunal  to  which  alone  the  defendant  In  an  Action  in  the  Court  of  Claims, 
is  entitled.  In  an  action  at  law,  where  where  it  appears  upon  the  face  of  the 
the  defendant  stands  contesting  the  record  that  the  original  plaintiff  has  a 
ownership  and  demanding  that  the  prima  facie  right  to  institute  suit  on  the 
issue,  like  the  old  ones,  be  tried  by  claim  in  litigation,  a  motion  to  substi- 
the  jury  to  which  he  is  entitled,  it  may  tute  his  assignee  in  bankruptcy  in  his 
be  that  the  court  should  order  such  place  cannot  be  defeated  by  averment 
supplemental  pleadings  as  would  intro-  on  the  part  of  the  claimant  that  his 
duce  the  new  issue  into  the  trial,  wife  is  the  real  party  in  interest,  being 
Thus,  all  the  rights  of  the  defendant  in  the  equitable  owner  of  the  proceeds  of 
every  case  are  fully  protected.  Only  the  property  claimed.  Such  question 
one  suggestion  is  made  to  the  con-  must  be  decided  upon  the  trial,  and 
trary.  On  the  motion,  where  the  court  cannot  be  raised  incidentally  on  a 
decides  the  question  in  favor  of  the  motion  to  substitute.  Person's  Case, 
substitution  and  without  permitting  8  Ct.  CI.  543. 
allegations  to  be  framed  which  will  let  Inconsistent  Averments.  —  The  substi- 
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which  would  entitle  the  plaintiff  to  relief  if  they  appeared  in  a 
bill  of  interpleader  in  chancery.1  The  party  applying  for  substi- 
tution in  such  a  case,  however,  need  not  allege  that  he  cannot 
determine,  without  hazard  to  himself,  to  which  of  the  persons 
claiming  it  the  fund  in  controversy  belongs.  But  it  seems  that 
he  should  state  facts  from  which  the  court  can  determine  that 
there  is  a  reasonable  doubt  as  to  whether  he  would  be  reasonably 
safe  in  paying  over  the  money  to  one  of  the  claimants ;  and  it 
must  also  appear  that  there  is  no  collusion  between  the  original 
defendant  and  the  party  whom  it  is  proposed  to  substitute.9 

c%  Motion  for  Substitution  of  Sheriff's  Indemnitors. 

—  On  a  motion  for  substitution  of  the  sheriff's  indemnitors  as 
defendants  in  an  action  to  recover  property  taken  under  execu- 
tion, the  motion  papers  must  show  that  the  indemnification  bond 
was  given  before  the  action  was  instituted  s  and  that  the  indem- 
nitors are  responsible  for  the  property  taken.4 

6.  Order  —  a.  Imposition  of  Terms.  —  It  is  well  settled  that 
in  granting  a  motion  for  substitution  of  parties  the  court  may 
impose  such  terms  as  may  be  necessary  to  protect  the  rights  of 
adverse  parties.5    Thus  the  party  substituted  may  be  required 

tutioa  of  a  new  party  plaintiff  should  as  defendant  in  place  of  "  the  original 

not  be  allowed  where  the  allegations  defendant. 

of  the  petition  for  substitution  in  re-  8.  Schell  v.  Lowe,  7*  Hun(N.  YJ43, 

gard    to  ownership  of    the  cause  of  23  Civ.    Pro.    (N.   Y.)   300,  following 

action  are  in  direct  conflict  with  the  Bowery    Nat.    Bank    v.    New  York, 

averments  of    the    original    petition.  (Supra.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep. 

Duncan  v.  Helm,  21  La.  Ann.  303.  565;  Pratt  v.  Myers,  (Supm.  Ct.  Gen. 

1.  Howe   Mach.   Co.   v.   Gifford,  66  T.)   18   N.   Y.   Supp.   466;    Barnes  v. 

Barb.  (N.  Y.)  597.  New  York,  37  Hun  (N.  Y.)  236;  Drey- 

A  motion  to  substitute  a  new  party  fus  v.  Casey,  52  Hun  (N.  Y.)  95,  and 

plaintiff  should  be  denied  where  the  distinguishing  Nassau  Bank  v.  Yandes, 

party  whom  il  is  proposed  to  substitute  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  St.  Rep. 

does  not  appear  upon  the  motion,  or  415;  Mars  v.  Albany  Sav.   Bank,   64 

make  his  claim,  or  signify  to  the  court  Hun  (N.  Y.)  424. 

its  particular  character,  so  as  to  enable  8.  Hayes  v.  Davidson,  08  N.  Y.  19; 

the  court  to  judge  whether  the  plaintiff  Hessberg  v.  Riley,  91  N.  Y.  377;  Ter- 

will  be  prejudiced  by  the  substitution,  hune  v.  Dunn,  (N.  Y.  City  Ct.  Gen.  T.) 

and  where  he  has  not  disclosed  his  23  Misc.  (N.  Y.)  600. 

willingness  to  assume  the  position  of  ConolushroAoss  of  Order  upon  Indemd- 

defendant,  or  his  pecuniary  ability  to  tori.  —  Where  a  motion  to  substitute 

respond  for  costs.     Lund  v.  Seaman's  the  sheriff's  indemnitors  as  defendants 

Sav.   Bank,  (Supm.  Ct.   Spec.  T.)  20  is  made  by  the  sheriff  himself,  and  is 

How.  Pr.  (N.  Y.)  461.  resisted  by  the  indemnitors,  an  order 

Motion   in   Alternative   Form.  —  In  granting  the  motion  for  substitution  is 

Williams  v.  Edison  Electric  Illuminat-  not  conclusive  upon  the  indemnitors  so 

ing  Co.,  (C.   PI.   Gen.   T.)   16  N.  Y.  as  to  preclude  them  from  subsequently 

Supp.  857,  where  a  motion  was  made  setting  up  the  defense  that  the  bond  of 

for  the  substitution  of  a  new  party  de-  indemnification  was  given  to  the  sheriff 

fendant  on  the  ground  that  the  party  on    misrepresentations    made  by  his 

to  be  substituted  claimed  title  to  the  deputy,  and  that  it  was  withdrawn  be- 

property  in  controversy  between   the  fore  any  seizure  was  made  on  its  faith, 

original  parties,  it  was  held  that  the  De  Shields  v.  Creamer,  43  N.  Y.  App. 

motion  was  not  open  to  objection  be-  Div.  579. 

cause  it  was  framed  in  the  alternative,  4.  Farjeon  v.  Grant,  54  N.  Y.  Super, 

to  wit,  that  a  certain  person  "  be  joined  Ct.  535. 

as  a  party  defendant  or  be  substituted  5.  Howard  0.  Taylor,  5  Duer  (N.  Y.) 
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to  give  security  for  costs;1  and  a  stipulation  providing  that  the 
original  party  shall  not  be  called  as  a  witness  may  also  be 
required.8 

In  Oases  of  Substitution  by  Order  of  Interpleader  the  original  defendant 

may  be  required  to  deposit  in  court  the  amount  of  the  debt  or 
fund  in  controversy.3 

In  Granting  a  Hotion  for  Substitution  of  the  Sheriffs  Indemnitors  as  defend- 

604;  Senft  v.  Manhattan  R.  Co..  57  N.  Improper  Conditions.  —  On  granting  a 

Y.  Super.  Ct.  417,  24  Abb.  N.  Cas.  (N.  motion    (or   substitution   under  Code 

Y.)  64;    Paine  v.  White.   23    Wis.   91;  Civ.  Pro.  N.  Y.,  §  756,  the  court  should 

Smith  v.  Harrington,  3  Wyo.  503.  not  insert  in  the  order  a  proviso  that 

That  Substituted  Party  Pay  Costs  of  no  judgment  or  relief  shall  be  granted 

Hotion.  —  In  Clawson  v.  Cone,  2  Handy  to  the  petitioner  unless   he  complies 

(Ohio)  67,   where  the  transferee   of  a  with  the  order.     Such  a  provision  is 

promissory   note    was  substituted  as  improper  and  will  be  modified  on  ap- 

party  plaintiff  in  an  action  thereon,  in  peal  by  the  insertion  of  a  clause  in 

place  of  the  payee,  the  order  of  substi-  place  thereof  providing  that  in  case  the 

tution  was  made  subject  to  the  con-  petitioner  shall  fail  to  comply  with  the 

dition  that  the  plaintiff  pay  all  costs  conditions  of  the  order,  within  the  time 

except  the  issuing  and  service  of  pro-  fixed,  the  application  to  be  substituted 

cess  and  that  the  defendant  file  an  an-  as  party  plaintiff  shall  be  denied  with 

swer  to  the  amended  petition  within  a  costs.    Senft  v.  Manhattan  R.  Co.,  57 

certain  time.  N.  Y.  Super.  Ct.  417,  24  Abb.  N.  Cas. 

That  Prior  Proceedings  Bo  Set  Aside  (N.  Y.)  64. 

and  Action  Severed.  —  On    granting  a  1.  Warner  v.   Turner,    18  B.   Mon. 

motion  for  substitution  of  a  new  party  (Ky.)  760;  Dougherty  v.  Smith,  4  Met. 

plaintiff  under  Code  Civ.  Pro.  N.  Y.,  (Ky.)  2S1;  Ex  p.  James,  59  Mo.  280; 

§  756,  the  court  may  require  as  a  con-  Virgin  v.  Brubaker,  4  Nev.  31;  Slfford 

dition  that  certain  proceedings  already  v.  Beaty,  12  Ohio  St.  1S9. 

had  shall  be  set  aside  and   that   the  Waiver  of  Security.  —  Where  an  order 

action  shall   be  severed   so  that  two  of  substitution  makes  the  substituted 

distinct  causes  of  action  set  up  in  the  party  responsible  for  past  and  future 

original  complaint  may  be  tried  sepa-  costs,  the   fact  that  the  court,  being 

rately.     Senft  v.  Manhattan  R.  Co.,  57  satisfied  of  his  solvency,  dispenses  with 

N.  Y.  Super.  Ct.  417,  24  Abb.  N.  Cas.  security  does   not  render  such  order 

(N.  Y.)  64.  invalid,  in   the  absence  of  objection 

Security  for  Prosecution  of  Action.--  thereto  by  the  adverse  party.    Where 

Where   a   plaintiff   who    has   sued   in  the  adverse   party   fails   to  object  In 

forma  pauperis  assigns  his  cause  of  ac-  such  a  case  it  will  be  assumed  that  the 

tlon  pending  suit  the  assignee  will  not  order  was  made  with  his  assent,  and 

be  substituted  as  party  plaintiff,  unless  the  effect  of  such  assent  is  a  waiver  on 

he  gives  security  for  prosecuting  the  his  part  of  all  claims  upon  the  original 

action,  since  he  is  outside  of  the  order  plaintiff    for    costs,    and    an    implied 

which  dispenses  with  such  security  by  agreement   to  look  to  the  substituted 

the  original  plaintiff.     Davis  v.  Hig-  plaintiff  alone.     Warner  v.  Turner,  18 

gins,  91  N.  Car.  382.  B.  Mon.  (Ky.)  760. 

New  Replevin  Bond  Bequired. —  Where  2.  Virgin  v.  Brubaker,  4   Nev.  31; 

a  plaintiff  in  an  action  of  replevin  who  Murray   v.  General  Mut.   Ins.  Co.,  2 

has  obtained  possession  of  the  property  Duer  (N.  Y.)  607;  Harris  v.  Bennett, 

claimed  assigns  his  cause    of    action  (Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N. 

pending  suit,  the  assignee  may  be  sub-  Y.)  220;  Skews  v.   Dunn,  3  Utah  186. 

stituted  as  party  plaintiff,  under  Rev.  And  see  supra.  III.  Objections  to  Substi- 

Stat.    Mo.   (1889),   g  2204,  (Rev.  Slat,  tution. 

1899,  g  764),  but  the  court  may  require  3.  Lund    ?.    Seaman's    Sav.    Bank, 

him  to  give  a  new  replevin  bond  as  a  (Supm.  Ct.  Spec.   T.)  20  How.  Pr.  (N. 

condition  of  making  the  order  of  sub-  Y.)  461,  wherein  it  was  said  that  such 

stitution.     Kreibohm  v.  Yancey,  (Mo.  deposit  seemed   to  be  the  only  con- 

1900)  55  S.  W.  Rep.  260,  distinguishing  dition  authorized  by  Code  Pro.  N.  Y., 

Childs  v,  TUompson,  81  Mo.  337.  §  122. 
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ants  in  an  action  to  recover  property  taken  under  execution,  the 
court  may  impose  such  terms  as  may  be  necessary  to  protect  the 
rights  of  the  parties.  * 

b.  Entry  of  Record.  —  The  substitution  of  a  new  party 
should  be  entered  of  record,*  but  if  the  order  is  not  entered  when 
made  it  seems  that  it  may  subsequently  be  entered  nunc  pro  tunc* 

V.  Service  op  Process  oh  Substituted  Defekdaht.  —  In  some 

cases  it  has  been  held  that  a  substituted  defendant  is  entitled  to 
have  the  summons  and  complaint  in  the  action  served  upon  him, 
while  in  others  such  service  has  been  held  to  be  unnecessary.4 

1.  Although  in  New  York  the  court  requiring  additional  security  from  ta- 
nas no  discretion  to  deny  a  motion  for  demnitors  substituted  as  parties  de- 
substitution  under  Code  Civ.  Pro.,  fendant  in  place  of  the  sheriff  is  a 
§  1421,  as  amended  in  1887,  it  does  not  matter  which  rests  in  the  discretion  of 
follow  that  it  is  not  in  a  position  to  the  trial  court,  and  where  such  court 
protect  the  plaintiff  in  the  action  where,  fails  to  require  additional  security  it 
for  any  reason,  a  suit  against  the  in-  will  be  presumed  on  appeal  that  ii  was 
demnitors  would  not  be  likely  to  afford  not  deemed  essential.  Thus,  where 
sufficient  protection  to  him.  Section  the  amount  claimed  in  the  action  was 
1423  of  the  code  expressly  gives  to  the  two  thousand  dollars,  and  the  under- 
court  the  right  to  impose  such  terms  taking  was  for  one  thousand  dollars, 
for  the  security  of  either  of  the  original  the  court  refused  on  appeal  to  disturb 
parties  as  justice  requires.  Pursuant  the  action  of  the  trial  court  in  granting 
to  (he  provisions  of  that  section  it  is  in  a  motion  for  substitution  without  re- 
the  power  of  the  court,  upon  hearing  quiring  additional  security.  Hess  berg 
the  application  for  substitution,  to  im-  v.  Riley,  91  N.  Y.  377. 
pose  such  terms  as  will  insure  the  pro-  2.  Dutton  v.  Warschauer,  21  Cal.  609; 
tection  of  the  plaintiff  and  enable  him  Cock  till  v.  Clyma,  98  Cal.  123. 
to  obtain  his  damages  and  costs  in  case  In  Utah,  under  section  203  of  the 
he  is  finally  successful  in  the  action.  Practice  Act  in  force  in  1885,  where 
When  the  court  below  has  failed  to  an  order  of  substitution  has  been  made 
exercise  its  discretion  upon  the  ques-  it  should  appear  in  the  ordinary  judg- 
tion  of  imposing  terms  under  section  ment  roll.  Lowell  v.  Parkinson,  4 
1423,  the  proper  course  for  the  appel-  Utah  64. 

late  court  to  pursue,  in  reversing  the  Presumption  that  Order  Was  Made. — 

order  appealed  from,  is  to  remand  the  When   it  appears  on  an  appeal  that, 

whole  matter  to  the  special  term  for  pending  the  trial  of  the  action  in  the 

the  exercise  of  such  discretion.    Rosen-  lower  court,  the  plaintiff  sold  his  cause 

Hum  v.  Gorman,  21  N.  Y.  A  pp.  Div.  of  action  and  that  the  vendee  applied 

618;  Ullman  v.  Gorman,  21  N.  Y.  App.  to    be    substituted    as    plaintiff,    and 

Div.<6i6.     Cotnpare  Fleig  v.  Gorman,  where  in  the   final   decree   the   name 

(N.  Y.  City  Ct.  Gen.  T.)  1  Misc.  (N.  of   the   vendee    appears    as    plaintiff, 

Y.)   194;    Mandel  v.  Gorman,   (N.    Y.  the  appellate  court  will  presume  that 

City  Ct.  Gen.  T.)  19  Misc.  (N.  Y  )  349.  an   order  of    substitution   was    made 

That  Complaint  Be  Served  on  Substituted  although   it  does   not    appear  in   the 

Party.  —  Where  an  order  is  made  sub-  transcript.      Virgin    v.    Br u baker,    4 

stituting  the  sheriff's  indemnitors,  in  New  31. 

an  action  against  the  sheriff  forconver-  8.  Crim.  v.  Kessing.  89  Cal.  478. 

sion,  a  direction   in   such  order  that  4.  Partners  Substituted  in  Place  of  Part- 

the  plaintiff  serve  upon  the  attorneys  nership.  —  Where  the    petition  is  filed 

of  the  indemnitors  a  copy  of  the  com-  before  the  summons  is  issued,  if  the 

plaint,   although  perhaps  not  strictly  names  of  partners  are  subsequently 

necessary  where  the  attorneys  in  ques-  substituted  in  place  of  that  of  a  part- 

tion  have  already  appeared  for  defend-  nership,  as  defendants,  there  must  be 

ants  other    than    the  sheriff,    is    not  a  new  service  of  processs.     Marienthal 

prejudicial  to  the  plaintiff.     Farjeon  v.  v.  Amburgh,  2  Disney  (Ohio)  586. 

Grant,  54  N.  Y.  Super.  Ct.  535.  Where  Corporation  It  Substituted.  —  In 

Discretion  of  Court.  —  The  necessity  of  Thompson  v.  Allen,  86  Mo.  85,  it  was 
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VL  Effect  of  Substitution  —  1.  In  General  —  As  a  general 
rule,  the  substituted  party  takes  up  the  prosecution  or  defense 
of  the  action  at  the  point  where  the  original  party  left  it.  He 
is  entitled  to  all  the  rights  possessed  by  his  predecessor,  and,  on 
the  other  hand,  assumes  all  his  burdens  and  liabilities.1 

held  that  where  a  corporation  was  sub-  rights  are  affected  by  the  granting  or 
stituted  as  defendant,  in  place  of  indi-  refusing  of  the  motion.  Toy  v.  San 
viduals  constituting  a  copartnership,  Francisco,  etc.,  R.  Co.,  75  Cal.  542. 
the  court  had  no  jurisdiction  to  render  Waiver  of  Notice  or  Process.  —  An 
judgment  until  the  substituted  defend-  error  of  the  court  in  permitting  a  plain- 
ant  had  voluntarily  appeared  or  had  tiff  to  insert  the  name  of  a  third  party 
been  brought  in  by  service  of  process,  in  the  place  of  that  of  one  of  the  de- 
and  that  this  rule  applied  even  though  fendants  to  an  action  without  notice 
the  name  of  the  copartnership  was  the  to  the  person  substituted  is  cured  by 
same  as  that  of  the  corporation,  and  his  appearance  and  answer.  Smith  v. 
the  stockholders  of  the  corporation  Curtis,  7  Cal.  584. 
composed  the  partnership,  since  in  the  Where  the  successor  of  a  public  offi- 
eye  of  the  law  the  firm  and  the  cor-  cer  is  substituted  as  defendant,  in  pro- 
portion were  two  different  persons.  ceedings  for  a  mandamus,  an  irregu- 

But  in  Kinion  v.  Kansas  City,  etc.,  larity  in  failing  to  serve  the  ordei  or 

R.  Co.,  39  Mo.  App.  382,  574,  where  a  writ  upon  him  is  cured  by  his  filing  an 

consolidated    corporation   was  substi-  answer.     Paiks  v.  Hays,  it  Colo.  App. 

tuted  as  party  defendant,  it  was  held  415. 

to   be    unnecessary   to  issue    process  Where  a  principal  who  has  been  sub- 

against  it.  stituted  in  place  of  his  agent,  as  party 

A  New  Trustee  substituted  in  place  of  defendant,  files  an  answer  in  denial  of 

his  predecessor,  under  the  New  York  a  cross-complaint  filed  by  the  plaintiff, 

Code  of  Civil  Procedure,  is  not  entitled  he  is  thereby  brought  within  the  juris- 

to  service  of  the  summons  and  com-  diction  of  the  court.     Bell  v.  Corbin, 

plaint.     Griswold  v.  Caldwell,  (C.  PI.  136  Ind.  269. 

Gen.  T.)  25  Civ.  Pro.  (N.  Y.)  122,  14  1.  Bowen  v.  National  L.  Assoc,  63 

Misc.  (N.  Y.)  299,  2  N.  Y.  Annot.  Cas.  Conn.  460;  Bixby  v.  Blair,  56  Iowa  416; 

211.  National  Bank  v.  Stanton,  116  Mass. 

Substitution  by  Order  of  Interpleader —  435;  Brand   v.   Smith,   99  Mich.   395; 

Indiana.  —  Where  new  parties  are  sub-  Virgin  v.   Brubaker,  4  Nev.  31;  Gris- 

stituted  as  defendants  by  order  of  in-  wold  v.  Caldwell,  (C.   PI.  Gen.  T.)  25 

terpleader  they  cannot  subsequently  Civ.  Pro.  (N.  Y.)  122,  14  Misc.  (N.  Y.) 

assail  the  ruling  of  the  court  making  209,  2  N.  Y.  Annot.  Cas.  211;  Patterson 

them  defendants  upon  the  ground  that  v.  Pagan,  18  S.  Car.  584;  Borneman  v. 

they  were  not  brought  in  by  summons.  Wilson,  54  L.  J.  Ch.  631,  28  Ch.  D.  53, 

Hall  v.  Craig,  125  Ind.  523.  Defense  Bemains  Unimpaired.  —  Where 

Minnesota.  —  In  Hoopers.  Balch,  31  the  indorsee  of  a  promissory  note  is 
Minn.  276,  it  was  held  that  where  an  substituted  as  plaintiff,  such  substitu- 
order  of  interpleader  had  been  made  tion  can  in  no  wise  operate  to  prejudice 
under  Gen.  Stat.  Minn.  1878,  c.  66,  the  defendant's  defense  to  the  action 
§  131,  it  was  the  proper  practice  for  the  as  it  originally  stood.  Fannon  v. 
court  to  direct  therein  that  the 'sum-  Robinson,  10  Iowa  272. 
mons  and  complaint,  as  amended,  with  As  administrator  de  bonis  non  who  is 
a  copy  of  the  order,  be  served  by  the  substituted  as  party  defendant  in 
plaintiff  upon  the  substituted  defend-  place  of  an  executor  who  has  been  re- 
ant  within  a  specified  time  thereafter,  moved  may  file  an  answer  setting  up 
or  that,  in  default  thereof,  the  action  the  defense  that  the  action  was  pre  ma- 
be  dismissed.  turely    brought.      National    Bank    v. 

Effect  of  Appearance  on  Hearing  of  Stanton  116  Mass.  435. 
Motion.  —  Where  parties  whose  substi-  Assumes  Burdens  as  Well  as  Benefits. — 
tution  as  defendants  is  proposed  are  Where,  pending  an  appeal  by  a  rail- 
served  with  notice  of  the  motion  for  road  company,  the  appellant  is  con- 
substitution,  and  appear  in  the  trial  soli  dated  with  other  companies,  and  the 
court,  they  thereby  become  quasi  consolidated  company  thereafter  suc- 
parties  to  the  action  so  far  as  their  cessfully  prosecutes  the  appeal  and  ob- 

1061  Volume  XX. 


Eftet  of             SUBSTITUTION  OF  PARTIES.  Suteutntton. 

3.  Amendment  of    Pleadings  —  Supplemental    Pleadings.  —  The 

pleadings  already  filed  inure  to  the  benefit  of  the  new  party,1 

and  while  he  may  be  permitted  to  file  amended  or  supplemental 
pleadings  which  do  not  change  the  issues  involved  in  the  case,*  he 

tains  a  judgment  of  reversal,  directing  which  have  previously  been  filed  by 

a  new  trial,  it  thereby  consents  to  be  the  original  defendant,  such  answers 

substituted  as  defendant  in  the  lower  will  stand  as  those  of  the  substituted 

court,  on  the  new  trial.     By  taking  the  defendant    without     any     change    of 

place  of    the   original   company  and  names  or  refiling.     Bell  v.  Corbin,  136 

prosecuting  the  appeal  it  assumes  the  Ind.  269. 

burdens  as  well  as  the  benefits  of  the  Admissions  in  Pleadings  of  Advene  Party, 
judgment  obtained  in  the  appellate  — Where  a  new  party  defendant  is  sub- 
court.  Wichita,  etc.,  R.  Co.  v.  Quinn,  stituted  in  an  action  of  ejectment,  he 
57  Kan.  737.  may  avail  himself  of  averments  in  the 

In  an  action  of  replevin  a  person  declaration  that  the  original  defendant 
who,  pending  the  suit,  purchases  from  was  in  possession  of  the  land  when  the 
the  defendant  the  property  which  it  is  action  was  instituted,  and  of  a  return 
sought  to  replevy,  and  procures  the  under  oaih  of  the  person  who  served 
substitution  of  himself  as  defendant  the  declaration  showing  lhat  such  orig- 
in the  cause,  takes  the  place  of  his  inal  defendant  was  in  actual  posses- 
vendor  cum  onere,  and  a  judgment  for  sion  of  the  land  when  service  was 
the  recovery  of  the  property,  or  its  made.  Hoi  brook  v.  Gouveneur,  114 
value,   if  delivery  cannot  be  had,  is  111.  623. 

properly  entered  against  him.     Wise  v.  2.  Harper  v.  Hendricks,  49  Kan.  718; 

Collins,  121  Cal.  147.  Jones  v.  Hunter,  2  La.  Ann.  254;  Bur- 

Where  a  trustee  in  bankruptcy  was  ras  v.  Looker,  2  Edw.  (N.  Y.)  499. 

substituted  in  place  of  a  bankrupt,  it  Amendment    Changing    Issues.  —  Al- 

was  held  that  by  demanding  a  state-  though  when  a  new  plaintiff  is  substi- 

ment  of  claim    he  adopted  the  action  tuted  he  may,  like  any  other  plaintiff, 

as  it  stood,  and  that  he  must  person-  amend  his  complaint  in  a  proper  case 

ally  pay  the  costs  of  an  appeal  from  an  as  to  a  mere  matter  of  form,  provided 

interlocutory    order  which   had  been  it  is  substantially  the  same  cause  of 

made  against  his  predecessor,  although  action  as  that  originally  set  up,  a  party 

he  had  given   notice  to  the  adverse  who  has  been  substituted  as  plaintiff  in 

party  that  he  did  not  intend  to  proceed  an  action  of  ejectment  cannot  amend 

with  the  appeal.     Borneman  v.  Wilson,  his  complaint  so  as  to  claim  property 

54  L.  J.  Ch.  631,  28  Ch.  D.  53.  different  from  that  claimed  by  theorig- 

1.  Bowen  v.  National  L.  Assoc,  63  inal  plaintiff  and  to  which  he  asserts 

Conn.  460.  a  different  title.     Barrett  v.  Birge,  50 

Where,  in  an  action  for  the  recovery  Cal.  655;  Bullion  Min.  Co.  v.  Croesus 

of  land,  certain   new  parties   plaintiff  Gold,  etc.,  Min.  Co.,  2  Nev.  168. 

are  added  by  leave  of  the  court,  and  Where  the  receiver  of  an  insolvent 

subsequently  the  names  of  the  original  insurance  company  brought  an  action 

plaintiffs  are  stricken  out,  a  ruling  by  on  certain   notes,   alleging  that   they 

the  trial  court  that  the  remaining  plain-  were  premium  notes,  and,  many  years 

tiffs    have   not    set    up    any    title    in  afterwards,  when  the  statute  of  limita- 

themselves   to  the  land  described  in  lions -had  run  and   he  had   died,   bis 

the  complaint  is  erroneous,  since  the  successor,  who   had  been  substituted 

amendment,    having    been    made    by  as   plaintiff  in   the   action,    moved  to 

consent  of  the  parties  with  the  sanction  amend  the  complaint   by  inserting  a 

of  the  court,  rendered  the  action  com-  statement  of  a  cause  of  action  upon  the 

pletely  that  of  the  substituted  plain-  same  notes  as  stock  notes,  it  was  held 

tiffs,  and  the  averments  of  the  original  that  an  order  of  the  trial  court  allowing 

complaint    inured    to     their    benefit,  such  amendment  was  erroneous,  and 

Richards  v.  Smith,  98  N.  Car.  509.  that  it  would  be   reversed  on  appeal. 

Where  it  is  discovered  during  the  Sheldon   v.   Adams,  (Supm.  Ct.   Gen. 

trial  that  the  defendant  is  acting  only  T.)  t8  Abb.  Pr.  (M.  Y.)  405, 

as  agent  for  another  person,  and  such  Amendment  of  Previous  Pleadings  and 

person  is  substituted  as  party  defend-  Proceedings.  —  In  New  York  County  v. 

ant,  and  no  change  is  made  in  answers  Miller,  4  Hun  (N.  Y.)7i,  which  was  an 
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is  not  bound  to  do  so.1     Nor  does  the  substitution  of  a  new  party 
necessitate  the  filing  of  new  pleadings  by  the  adverse  party.* 

3.  On  Eights  of  Original  Party.  —  An  original  party  to  a  suit 
has  no  right  to  interfere  with  the  proceedings  after  another  per- 
son has  been  substituted  in  his  place.3 

appeal  from  an  order  amending  the  not  entitled  to  serve  a  new  answer, 
summons,  complaint,  pleadings,  and  and  permission  to  do  so  is  properly  re- 
proceedings  in  an  action  by  suhstitut-  fused.  New  York  County  v.  Tweed,  3 
ing  as  plaintiff  the  mayor,  aldermen,  Hun  (N.  Y.)  682. 
and  commonalty  of  the  city  of  New  Where  Indemnitors  Are  Substituted  as 
York,  in  place  of  the  board  of  super-  parties  defendant,  in  place  of  the 
visors  of  the  county  of  New  York.it  sheriff,  no  amendment  of  the  complaint 
was  held  that  by  providing  for  a  change  is  necessary,  since  the  substituted  de- 
in  the  name  of  the  plaintiff  in  the  sum-  fend  ants  defend  in  the  place  and  stead 
mons,  pleadings,  and  proceedings  the  of  the  sheriff,  and  answer  the  cause  of 
trial  court  had  exceeded  its  authority,  action  alleged  against  him,  they  hav- 
and  that  the  order  should  have  been  ing  made  themselves  liable.  The  rules 
limited  to  a  substitution  of  the  consoli-  governing  cases  of  interpleader  do  not 
dated  city  and  county  for  the  board  seem  to  apply,  since  the  plaintiff  has 
of  supervisors  and  the  future  pros  ecu-  only  to  establish  his  cauee  of  action 
tion  and  continuance  of  the  action  in  against  the  sheriff  in  order  to  be  en- 
the  name  of  the  mayor,  aldermen,  and  titled  to  judgment  against  the  indemni- 
commonalty  of  the  city  of  New  York,  tors,  and  it  is  therefore  unnecessary  to 
The  order,  having  been  modified  so  as  prove  any  cause  of  action  as  against 
to  produce  these  results,  was  affirmed  the  indemnitors,  proof  of  a  cause  of 
as  thus  modified.  action  against  the  sheriff  being  suffi- 
1.  Firman  v.  Bateman, 2 Utah  268.  cient.  Pool  v.  Ellison,  56  Hun  (N. 
Additional  Pleadings.— Where  a  cause  Y.)  108. 
of  actio  a  is  transferred  pending  suit,  Qualification  of  Bnle,  —  Where  an 
and  the  transferee  is  substituted  as  amendment  has  been  allowed  whereby 
party  plaintiff,  no  additional  pleadings  a  new  party  plaintiff  is  substituted,  it 
are  required,  except,  perhaps,  to  show  is  error  to  proceed  to  trial  and  enter  a 
the  transfer.  But  the  case  is  otherwise  verdict  and  tender  a  judgment  against 
where  a  substitution  is  made  on  the  the  defendant  without  notice  to  him  of 
ground  of  death,  marriage,  or  other  the  order,  and  without  giving  to  him 
disability  of  a  party.  Keller  v.  Miller,  leave  to  amend,  or  opportunity  to  reply 
17  Ind.  206.  to  the  amended  declaration,  or  a  day 
Supplemental  Complaint. —  Where  all  in  court  to  answer  to  the  suit.  Chap- 
the  pleadings  in  a  case  have  been  filed,  man  v.  Barney,  129  U.  S.  677. 
and  all  the  issues  have  been  made  up,  8.  Bailey  v.  Mclntyre,  43  Ala.  664; 
a  party  substituted  as  plaintiff  is  under  Dutton  v.  Warschauer,  21  Cal.  609. 
no  necessity  of  filing  a  supplemental  Eight  to  Compromise  Action.  —  Where 
complaint.  Virgin  v.  Brubaker,  4  the  assignee  of  the  cause  of  action  pen- 
Nev.  31.  And  6ee  Smith  v.  Zalinski,  dente  lite  has  been  substituted  in  the 
94  N.  Y.  524.  place  of  his  assignor,  by  proper  pro- 
Proof  under  Original  Pleadings.—  ceedings,  any  proceedings  taken  by 
Where  the  assignee  of  a  cause  of  action  the  plaintiff  of  record  subsequent  to 
has  been  substituted  as'party  plaintiff,  the  assignment  without  the  consent  of 
after  the  complaint  and  answer  in  the  such  assignee  may  be  sei  aside,  unless 
action  have  been  filed,  be  may  prove  the  rights  of  third  parties  have  inter- 
upon  the  trial  that  the  cause  of  action  vened.  But  where  the  defendant  has 
has  been  assigned  to  him,  and  that  he  had  no  notice  of  the  assignment  of  the 
is  the  owner  thereof,  and  the  fact  that  cause  of  action,  and  where  the  assignee 
there  was  no  allegation  of  such  assign*  has  not  been  regularly  admitted  tocon- 
ment  in  the  complaint  constitutes  no  tinue  the  action,  such  assignee  cannot 
objection  to  such  proof.  Campbell  v.  have  a  judgment  compromising  the 
Irvine,  17  Mont.  476.  suit,  entered  in  accordance  with  a  stip- 
9.  Where  the  Complaint  Bemain*  Pre-  ulation  between  the  original  parties, 
dsely  the  Same  after  the  substitution  of  set  aside.  Chisholm  v.  Clithcrall,  ia 
a  new  party  plaintiff  the  defendant  is  Minn.  375. 
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Eifoct  of  SUBSTITUTION  OF  PARTIES.        Snbstituti**. - 

4.  On  Stipulations  Previously  Hade.  —  Stipulations  made  by  the 
original  parties  to  an  action  are  binding,  as  a  general  rule,  upon 
parties  who  are  afterwards  substituted.1 

5.  On  Prior  Order  of  Reference.  —  Where  a  new  party  defendant 
is  substituted  an  order  of  reference  previously  entered  by  con- 
sent of  the  original  parties  should  be  vacated ; 9  but  where  a 
party  who  has  been  substituted  as  plaintiff  does  not  object  to 
such  an  order  it  will  not  be  disturbed  unless  the  defendant  is  able 
to  show  cause  why  the  reference  should  not  proceed.3 

6.  On  Prior  Order  Appointing  Receiver.  —  A  substituted  party  is 
not  estopped  to  deny  the  validity  of  an  order  appointing  a 
receiver  where  it  appears  that  such  appointment  was  made  at 
the  request  of  interveners,  and  without  the  consent  of  his  pre- 
decessor.4 

7.  On  Prior  Order  of  Attachment.  —  Where  an  attachment  has 
been  issued  against  a  defendant  orV  the  ground  of  nonresidence, 
and  such  defendant  is  afterwards  dropped  from  the  cause  and  a 
resident  of  the  state  is  substituted  in  his  place  by  consent,  the 
attachment  is  thereby  dissolved,  and  the  action  proceeds  as  an 
ordinary  suit  with  service  waived.6 

8.  On  Contract  of  Guaranty.  —  Where  one  to  whom  a  warranty 
has  been  given  causes  the  substitution  of  himself  as  party  plain- 
tiff in  an  action  in  place  of  his  warrantor  he  thereby  deprives 
himself  of  the  right  to  obtain  a  judgment  on  the  warranty  against 
the  latter.6 

May  Object  to  Dismissal  of  Suit. —  ties.  —  Where  the  defendants,  by  agree- 
Where  the  town  has  been  substituted  ments  filed,  waive  a  misjoinder  of  par- 
as party  plaintiff  in  an  action  to  re-  ties  plaintiff,  such  waiver  is  binding  on 
cover  a  penalty  for  obstructing  the  purchasers  pendente  lite  from  the  de- 
highway,  in  the  place  of  a  private  citi-  fendants.  Punchard  v.  Delk,  55  Tex. 
zen  who  originally  brought  I  he  action,  304. 

the  highway  commissioners  have   no  2.  Abbott  v.  Jewett,  25  Hun  (N.  Y.) 

right  subsequently  to  have  ihe  action  003. 

dismissed  without  the  consent  of  the  3.  Moore    v.    Hamilton,    44    N.   Y. 

complaining  party.     Samuel  v.   Sher-  666. 

man,  170  111.  265.  4.  Grant  v.   Los  Angeles,   etc.,   R. 

1.  Temple  v.  Alexander,  53  Cal.  3.  Co.,  116  Cal.   71,   where  on  the  com- 

Btipnlation  Beleasing  Sheriff  from  Li-  mencement  of  the   action   a  receiver 

ability.  —  Where    a    party    brings    an  was  appointed  by  consent  of  all  who 

action  of  replevin  as  the  mother  of  the  were  parties  to  the  action  at  that  time, 

real  party  in  interest,  and  asserting  no  but  thereafter,  on  the  intervention  of 

right  in  herself,  and  subsequently  the  other  defendants    in   the   action   who 

children,  by  their  guardian  ad  litem ,  objected    to    the    receiver,    the    latter 

are  substituted  as  plaintiffs,  a  stipula-  resigned,  and   a  second   receiver  was 

tion  made  by  the  original  plaintiff  and  appointed  at  the  request  of  such  inter- 

the  defendants  that  the  property  should  veners. 

be  turned  over  to  a  third  party  to  await  5.  Milledgeville  Mfg.  Co.  t\  Rives, 
the  final  judgment  in  the  cause  is  bind-  44  Ga.  483.  But  for  a  different  rule 
ing  on  the  substituted  parties,  and  the  under  the  Connecticut  statute  providing 
sheriff  being  released  by  such  stipula-  that  no  change  of  parties  made  by 
tion  from  all  liability,  a  judgment  in  order  of  court  shall  impair  any  previ- 
form  only  can  be  taken  against  him.  ous  attachment  see  Hamilton  v.  Lam- 
Temple  v.  Alexander,  53  Cal.  3.  phear,  54  Conn.  237. 

Agreement  Waiving  Misjoinder  of  Par-  6.  Jones  v.  Hunter,  2  La.  Ann.  254. 
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ftftet  of  5  UBS  TITUTION  OF  PA  R  TIES.        Substitution. 

9.  Effect  on  Bonds  —  Release  of  Sureties.  —  The  authorities  do 
not  agree  as  to  the  effect  of  substitution  upon  bonds  given  by  or 
to  the  original  party.  According  to  some  of  the  cases  such 
bonds  inure  to  the  benefit  of  the  party  who  is  substituted,  while 
by  others  it  is  held  that  the  substitution  of  a  new  party  operates 
to  release  the  sureties  upon  bonds  previously  given.1 

10.  On  Jurisdiction  of  Federal  Court.  —  Where,  in  an  action  of 
ejectment,  the  jurisdiction  of  a  federal  court  has  fully  attached 
against  a  tenant  in  possession,  a  subsequent  substitution  of  the 
landlord  as  party  defendant  will  in  no  way  affect  or  defeat  such 
jurisdiction.* 

1.  Bond  Given  to  Secure  Hew  Trial.  —  Belease  of   Sureties.  —  In   Howell   v. 

Where    the  original   plaintiff,    in    an  Alma  Milling  Co.,  36  Neb.  80,  it  was 

action  to  quiet  title  to  land,  has  given  held  that   the   substitution  of  a  new 

the  required  bond  and  obtained  a  new  party  as  appellee  under  Code  Civ.  Pro. 

trial  after  the  land  has  been   sold  at  Neb.,  §  45,  in  force  in   1886,  did  not 

sheriff's  sale  as  his  property,  and  sub-  operate  to  discharge  the  surety  on  the 

sequently  to  the  granting  of  such  new  appeal    bond  of  the  appellant,   even 

trial  a  sheriff's  deed  to  the  property  is  though   such   substitution   was  made 

executed  to  a  third  person,  such  third  without  the  knowledge  or  consent  of 

person,  on  being  substituted  as  plain-  the  surety. 

tiff,  is  not  bound  to  give  a  new  bond,  Where  a  new  plaintiff  is  substituted 
nor  does  he  lose  the  rights  which  have  he  becomes  responsible  for  all  costs, 
been  vested  in  him  by  the  judgment  and  the  original  party  is  discharged, 
awarding  a  new  trial.  The  law  having  and  the  sureties  of  the  original  party 
been  once  complied  with  and  a  new  are  also  discharged.  It  follows  there- 
trial  having  been  adjudged,  the  rights  fore  that  after  the  substitution  of  a  new 
of  the  parties  are  fixed,  and  the  substi-  plaintiff  a  judgment  for  costs  against 
tution  of  a  new  plaintiff  does  not  vacate  the  original  party  and  his  sureties  is  a 
or  vitiate  the  former  judgment.  Brown  mere  nullity,  and  may  be  set  aside  on 
v.  Cody,  115  Ind.  484.  motion.     Ex  p.  James,  59  Mo.  280. 

Bond     to     Discharge    Attachment. —  Where  a  defendant,  in  a  judgment 

Where  a  plaintiff  to  whom  a  bond  to  before  a  magistrate,  brings  his  cause 

discharge  an  attachment  has  been  exe-  into  the  Circuit  Court   by   certiorari, 

cuted   makes  an  assignment  pendente  and  gives  bond  and  security  payable 

lite  for  the  benefit  of  creditors,  and  the  to  the  plaintiff,  and  the  latter  amends 

assignee  is  substituted  as  plaintiff  in  his  warrant  while  the  case  is  pending 

the  action  and  recovers  judgment,  the  in  the   Circuit  Court  by  substituting 

bond   inures   to   his  benefit,   and   the  another  name  as  plaintiff,  in  lieu  of  his 

obligors  become  liable  to  him  although,  own,   such   amendment    releases    the 

upon  its  face  and  independent  of  other  sureties  from  all  liability  on  the  bond, 

provisions  of  law,  such  bond  imported  Phillips    v.    Wells,   2    Sneed  (Tenn.) 

only  an  obligation  to  the  original  plain-  154. 

tiff,   to  become  absolute  only  in  the  In  an  action  of  replevin  the  substi- 

event  of  his  recovery  of  a  judgment  in  tution  of  a  third  person  for  the  original 

the  action.     Slosson   v.  Ferguson,  31  defendant  operates  to  release  the  surety 

Minn.  448.  on  the  plaintiff's  bond  from  all  liability. 

Bond  of  Indemnity  Given  to  Offloer.  —  Smith  v.  Roby,  6  Heisk.  (Tenn.)  546. 

Where  an  officer  levies  an  execution  The  sureties  on  a  replevin  bond  or 

and  takes  the  bond  of  indemnity  pre-  undertaking  are  not  released  by  the 

scribed  by  the  code,  with  good  security,  substitution  of  a  new  party  defendant 

and    file?     such  bond   in   the   clerk's  in   an   action  of  replevin,   but  stand 

office,  and  thereafter  suit  is  brought  bound  for  the  indemnity  of  the  new 

against  the  officer,  and  the  plaintiff  in  party  equally  as  if  he  had  been  the 

the  execution  is  substituted,  the  effect  original  and  only  defendant.     Hanna 

of  the  bond  in  favor  of  the  substituted  v.    International    Petroleum    Co.,    23 

defendant  will  be  the  same  as  it  would  Ohio  St.  622. 

have  been   to    the    officer.    Gunn    v.  2.  Hardenbergh  v.  Ray,  151  U.  S, 

Gudehus,  15  B.  Mod.  (Ky.)  447.  112. 
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fttritvtf  Order.    SUBSTITUTION  OF  PARTIES.   Collateral  Attaak. 

11.  On  Statute  of  Limitation!.  —  By  the  weight  of  authority  the 
substitution  of  a  new  party  plaintiff  does  not  amount  to  the 
institution  of  a  new  suit  within  the  meaning  of  a  statute  of  lim- 
itations forbidding  the  institution  of  such  suit  after  the  expiration 
of  a  certain  period.1  And  in  Texas  it  has  been  held  that  where 
an  action  for  personal  injuries  is  instituted  against  a  receiver  of 
a  railroad  corporation  within  the  statutory  period  of  one  year, 
the  company,  if  substituted  as  defendant  within  one  year  from 
the  determination  of  the  receivership,  cannot  prevail  on  a  plea 
of  limitations.* 

12.  Where  Original  Party  Has  Been  Defaulted  in  Pleading.  — 
Where  an  original  party  has  been  defaulted  in  pleading,  a  new 
party  substituted  in  his  place  is  charged  with  the  default,  but 
may  have  it  opened  on  sufficient  cause  shown.* 

TIL  Eeview  of  Obdeb  —  1.  Mandamus  to  Compel  Substitution. 
—  In  Michigan  it  has  been  held  that  mandamus  will  be  granted, 
in  a  proper  case,  to  compel  a  trial  court  to  permit  an  amendment 
whereby  a  new  party  is  substituted.4 

2.  Collateral  Attack.  —  An  order  substituting  a  new  party  plain- 
tiff stands  as  the  law  of  the  case  until  reversed  or  set  aside  in 

1.  Bo  wen  v.  National  L.  Assoc.,  63  3.  Pluramer  v.  Brown,  64  Cal.  429; 

Conn.  460;  Chicago,  etc.,    R.   Co.  v.  Beacham    v.    Gurney,  91    Iowa   621; 

Jenkins,  103  111.  588;  U.  S.  Insurance  Griswold  v.  Caldwell,  (C.  PI.  Gen.  T.) 

Co.  v.  Ludwig,  108  111.  514;  McCall  v.  25  Civ.  Pro.  (N.  Y.)  122,  14  Misc.  (N. 

Lee,   120  111.  261;  Costelo  v.  Crowell,  YO299, 2  N.  Y.  Annot.  Cas.  211;  Jakobi 

134  Mass.  280;  Lilly  v.  Tobbein,  (Mo.  v.  Gorman,  (C.  PI.  Gen.  T.)  2  Misc.  (N. 

1890)  13  S.  W.  Rep.   1060,  affirmed  on  Y.)  190. 

rehearing  in  103  Mo.  477.     But  to  the  Where  a  substituted  trustee  applies 

contrary  see  Flatley  v.  Memphis,  etc.,  by  motion  to  be  made  a  party  to  an 

R.  Co.,  9  Heisk.  (Tenn.)  230;  Dillon  action  pending  against  his  predecessor, 

v.  Dougherty,  2  Grant  Cas.  (Pa.)  99.  and  the  notice  of  motion  also  prays  for 

But  the  rule  staled  in  (he  text  does  "  such  other  and  furl  her  relief  as  to 

not  apply   where  a  new  defendant  is  the  court   may  seem  just,"  he   may, 

brought  into  the  case  by  amendment  under  such  prayer  for  general  relief, 

and  summons  against  him,  U.  S.  In-  be  substituted  as  a  party  in  the  place 

surance  Co.  v.  Ludwig,  108  111.  514;  or  of  the  original  defendant,  and  relieved 

where  it  is  sought  to  bring  before  the  from  a  default    in   pleading    by    the 

court  by  amendment  new  rights  and  latter.     Without  such    further  relief, 

causes  of  action  already  barred,  as  well  however,   he  will    be    tound    by  his 

as  new  parties,  Chicago,  etc.,  R.  Co.  v.  predecessor's     default     in     pleading. 

Jenkins,  103  III.  588.  Griswold  v.  Caldwell,  (C.  PI.  Gen.  T.) 

9.  Texas,  etc.,  R.  Co.  v.  Huffman,  25  Civ.  Pro.  (N.  Y.)  122,  14  Misc.  (N. 

83  Tex.  286.  Y.)  299,  2  N.  Y.  Annot.  Cas.  211,  citing 

The  rule  stated  in  the  text  does  not  Moore  v.  Hamilton,  44  N.  Y.  666; 
apply  where  the  new  defendant  is  Thwing  v.  Thwing,  (Supm.  Ct.  Spec, 
not  substituted  until  after  the  action  T.)  18  How.  Pr.  (N.  YO458. 
against  the  original  defendant  has  been  4.  Wood  v.  Lane,  84  Mich.  521,  hold- 
barred  by  the  statute  of  limitations,  ing  that  the  writ  would  issue  in  a  case 
Missouri,  etc.,  R.  Co.  v.  Graham,  12  where,  unless  the  amendment  were 
Tex,  Civ.  App.  54,  distinguishing  Texas,  permitted,  great  injustice  would  be 
etc.,  R.  Co.  v.  Huffman,  83  Tex.  286.  done  to  the  party  sought  to  be  substl- 

Nor  does  it  apply  where  new  issues  tuted,  and  where  the  action  of  the 
as  well  as  new  parties  are  introduced  Circuit  Court  in  refusing  the  amend- 
by  the  amendment.  Texas,  etc.,  R.  ment  was  clearly  due  to  a  misconcep- 
Co.  p.  Watson,  13  Tex.  Civ.  App.  555.  tion  of  its  powers  in  regard  thereto. 
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Beview  of  Order.     SUBSTITUTION  OF  PARTIES,  AppeaL 

some  proper  proceeding,  and  is  not  subject  to  review  on  demur- 
rer to  the  complaint.1 

3.  Motion  to  Set  Order  Aside.  —  A  motion  to  set  aside  an  order 
of  substitution  is  properly  denied  where  it  is  shown  that  its 
allowance  would  prejudice  the  rights  of  the  adverse  parties  to 
the  action.* 

Where  an  Amendment  Substituting  a  Hew  Plaintiff  Is  Stricken  Oat,  on 
motion .  of  the  defendant,  the  action  is  thereby  restored  to  its 
first  condition,  and  the  original  party  comes  in  again  as  plaintiff.3 

4.  Appeal  —  In  General.  —  Although  under  many,  and  perhaps  a 
majority,  of  the  statutes  relating  to  the  matter,  it  rests  in  the 
discretion  of  the  trial  court  to  grant  or  refuse  a  motion  for  sub- 
stitution, and  its  decision  on  such  an  application  is  not  review- 
able except  for  abuse  of  discretion,  there  are  undoubtedly  cases 
in  which  such  a  decision  will  be  reviewed  by  an  appellate  court.4 

1.  Gager  v.  Marsden,  ioi  Wis.  598.  4.  Iowa.  —  In  an  Action  of  Replevin 

2.  A  motion  to  set  aside  an  order  Against  a  Sheriffs  in  a  state  courl,  an 
substituting  the  assignee  of  the  original  order  substituting  as  defendant  the 
plaintiff,  in  order  to  relieve  such  as-  party  in  whose  interest  the  sheriff 
signee  from  a  judgment  rendered  in  seized  the  goods  replevied  is  appeala- 
the  case,  is  properly  denied  where  it  is  ble,  and  the  transfer  of  the  case  to  a 
clearly  shown  by  the  papers  in  the  federal  court  does  not  defeat  the  right 
case  that  the  attorneys  for  the  original  of  appeal.  The  transfer  should  be 
plaintiffs,  in  the  various  proceedings  delayed  until  an  appeal  taken  is  dis- 
both  before  and  on  the  trial,  acted  as  posed  of,  or,  if  the  appeal  is  taken  after 
attorneys  of  the  assignee,  and  that  the  the  transfer,  the  case  should  be  de- 
assignee  was  present  at  the  trial  and  layed  in  the  federal  court  until  the  ap- 
was  aware  of  what  took  place  thereon,  peal  in  the  state  court  is  determined. 
Briggs  v.  Porter,  (Supm.  Ct.  Gen.  T.)  Sunberg  v.  District  Ct.,  61  Iowa  597; 
I  N.  Y.  Supp.  669.  Sunberg  v.  Babcock,  61  Iowa  601. 

After  Adverse  Party  Has  Paid  Judgment.  Waiver  of  Right  to  Appeal.  —  Where  a 

—  Where,  pending  a  suit  by  the  right-  first  application  to  be  substituted  as  a 

ful  owner  of  a  promissory  note,  the  party  plaintiff  has  been  overruled,  but 

plaintiff's  attorney  procured  an  order  of  an  amended  application  issubsequently 

the  court  striking  out  the  name  of  the  granted,  the  applicant  has  no  right  to 

original  plaintiff  and  substituting  the  appeal  from  the  action  of  the  court  in 

name  of  a  party  who  had  no  legal  valid  overruling  .the   first  petition,    having 

title  to  the  note,  and  proceeded  to  take  waived  such  right  by  his  amendment 

a  verdict  and  sign  judgment  thereon  of  the  petition.     Bixby  v.   Blair,   56 

in  the  name  of  the  substituted  plaintiff  Iowa  416. 

against  the  defendant,  and  such  judg-  Hew  York — Successor  of  Public  Officer. 
ment  was  paid  by  the  defendant,  a  — In  Farnham  v.  Benedict,  29  Hun 
motion  subsequently  made  by  the  (N.  Y.)  44,  it  was  held  that  an  order  of 
plaintiff's  attorney  for  the  benefit  of  the  special  term  directing  a  substitu- 
tes clients,  the  original  plaintiffs,  to  set  Hon  of  the  successor  of  a  public  officer 
aside  and  vacate  the  judgment,  was  de-  as  defendant,  under  section  1930  of  the 
nied,  on  objection  by  the  defendant.  Code  of  Civil  Procedure,  was  review- 
Penfold  v.  Singleton,  36  Ga.  556.  able  by  appeal  to  the  general  term. 

Appeal  from  Order  Befosing  to  Vacate  By  Order  of  Interpleader.  —  In  Wilson 

Order  of  Substitution.—  An  order  refus-  v.  Duncan,  (N.  Y.  Super.  Ct.  Gen.  T.) 

ing  to  vacate  an  order  substituting  a  11  Abb.  Pr.  (N.  Y.)  3,  it  was  held  that 

person  as  plaintiff  is  not  appealable,  an  order  substituting  a  new  party  de- 

Such  order  is  subject  to  review  only  fendant  by  order  of  interpleader,  under 

on   appeal  from  the    final  judgment,  section  122  of  the  Code  of  Procedure 

Grant  z/.  Los  Angeles,  etc.,  R.  Co.,  116  was  appealable  to  the  general  term; 

Cal.  71.  that  the  discretion  mentioned  in  the 

3.  Bealle  v.  Day,  28  Ga.  435.  section  of  the  code  cited  was  not  such 
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Notice  of  Appeal.  —  Where  the  parties  whom  it  is  proposed  to 
substitute  have  appeared  on  the  hearing  of  the  motion  in  the 
trial  court  they  are  entitled  to  notice  of  an  appeal  from  an  order 
denying  such  motion.1 

What  Questions  Are  Open.  —  Objections  which  go  to  the  jurisdiction 
of  the  court  making  the  order  of  substitution  are  available  on 
appeal  though  not  raised  in  the  court  below.* 

Presumptions  on  Appeal.  —  On  appeals  of  this  nature  the  presump- 
tions are  in  favor  of  the  ruling  of  the  trial  court.3 

VUL  SUBSTITUTIOH  OH  APPEAL.  —  In  a  proper  case  new  parties 
may  be  substituted  in  the  appellate  court ;  *  but  where  for  any 

as  to  make  the  order  unappealable,  the  need  not  be  served  upon  the  substituted 

only  object  being  to  Rive  the  court  a  defendant,  where  the  discharge  of  the 

discretion  beyond  the  facts  required  to  sheriff  is  (he  only  thing  complained  of 

be  stated  in  the  affidavit,  without  which  in  the  appeal.     Sun  berg  v.  Babcock,  61 

the  court  had  no  jurisdiction  to  make  Iowa  601. 

the  order;    and   that   such   discretion  2.  The  objection  that  a  substitution 

must  be  regulated  by  the  rules  of  law  of  the  sheriff's  indemnitors  as  parties 

adopted   in   regard   to   bills  of   inter-  defendant,  on  motion  of  the  sheriff,  was 

pleader.  invalid  for  lack  of   notice   to   the  in- 

On    Transfer    of  Interest.  —  Where  de  ami  tors  or  their  attorneys,  may  be 

the  court  grants  a  motion  for  substitu-  taken  for  the  first  time  on  appeal  from 

tion  on  the  ground  that  the  cause  of  the  order  of  substitution,  and   is  not 

action  has  been  assigned  pending  suit,  waived  by  failure  to  raise  it  in  the  court 

but  without  permitting  the  framing  of  below,   since   without  proof  of    such 

allegations  which   will  let  in  the  new  notice  the  lower  court  never  acquired 

issues  at  the  trial,  the  adverse  party,  if  jurisdiction.      Hero   Fruit  Jar  Co.  ?. 

dissatisfied,  may  appeal  to  the  general  Grant,  (Supm.  Ct.  Gen.  T.)  32  N.  Y.  St. 

term,  but  it  seems  that  no  further  ap-  Rep.  209. 

peal  lies  to  the  Court  of  Appeals.  8.  Cock  rill  v.  Clyma,  98  Cal.  123; 
Smith  v.  Zalinski,  94  N.  Y.  519.  Thompson  v.  Schuyler,  7  111.  271 ;  Fair- 
Pennsylvania —  Writ  of  Error  Does  banks  v.  Farwell,  141  III.  354;  Pond  v. 
Not  Lie. — "A  judgment  on  a  scire  Irwin,  113  Ind.  243. 
facias  to  substitute  parties  is  merely  Consent  of  Party  Substituted.  —  A 
interlocutory,  and  therefore  not  ground  party's  consent  to  an  order  substituting 
for  a  writ  of  error.  If  parties  have  him  as  plaintiff  will  be  presumed  on 
been  erroneously  substituted  here,  they  appeal  where  the  record  does  not  show 
will  have  remedy  whenever  it  is  ascer-  that  any  objection  was  made  to  the 
tained  by  a  definitive  judgment  that  motion  for  substitution,  or  that  the 
they  have  received  injury;  1  ill  then  an  order  was  excepted  to  by  the  party  sub- 
application  to  this  court  must  be  pre  ma-  stituted,  and  where  it  appears  from  the 
lure."  Bossier  v.  Johns,  2  P.  &  W.  findings  that  at  the  trial  the  party  sub- 
(Pa.)  331.  stituted  admitted  all  the  facts  proper 
Federal  Courts.  —  An  amendment  for  making  the  order  of  substitution, 
substituting  a  new  sole  plaintiff  for  and  also  admitted  that  since  the  transfer 
the  sole  original  plaintiff  is  discretion-  of  interest  he  had  actually  continued 
ary  with  the  court  below  and  is  not  re-  the  action  in  his  own  right  and  interest, 
viewable  by  the  Supreme  Court  of  the  Cockrill  v.  Clyma,  98  Cal.  123.  To  the 
United  States.  Chapman  v.  Barney,  same  effect  see  Thompson  v.  Schuyler, 
129  U.  S.  677.  7  111.  271. 

1.  Toy  v.  San  Francisco,  etc.,  R.  Co.,  4.  Kerns  v.  Dean,  77  Cal.  555;  Isbell 

75  Cal.  542.  v.  Blanchard,  94  Ga.  678;  McKinnis  v. 

Hotioe  to  Party  Substituted  Not  Essen-  Scottish  American  Mortg.  Co.,  55  Kan. 

tial.  —  Where,   in   a  replevin   suit   to  259;  Louisiana  Mut.  Ins.  Co.  v.  Costa, 

recover  attached  property,  the  attach-  32  La.  Ann.   1;  Keough  v.  McNitt,  7 

ment  plaintiff  is  substituted  as  defend-  Minn.  29;  Neilon  v.  Kansas  City,  etc., 

ant,  on   the  joint  application   of   the  R.    Co.,    85    Mo.    599;     Reynolds    v. 

sheriff  and  the  substituted  defendant,  Smathers,  87  N.  Car.  24. 

notice  of  an  appeal   from   the    order  In  Dakota  it  has  been  held  thai  section 
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reason  the  appellate  court  has  failed  to  acquire  jurisdiction,  and 

85  of  the  Code  Civ.  Pro.,  section  85,  in  And  where  the  appeal  is  taken  from 

force  in  1881  (Com p.  Laws  Dak.  1887,  one  court  to  another,  the  application 

§  4881),  relating  to  substitution  of  par-  for  substitution  must  be  made  in  the 

ties  where  a  transfer  of  the  property  in  appellate   court.     Ross   v.    Wigg,    100 

controversy  is  made  pending  suit,  ap-  N.  Y.  243. 

plies  to  the  District  Court  and  has  no  Substitution  Will  Hot  Be  Ordered  in  the 
application  to  the  Supreme  Court,  es-  Court  of  Appeals  merely  on  the  ground 
pecially  where  the  motion  for  substi-  that  the  party  asking  it  has  obtained 
tution  is  contested,  and  no  application  a  judgment  of  the  court  below,  in  a 
therefor  was  made  to  the  District  Court,  cross-action,  declaring  that  he  is  en- 
And  even  though  the  Supreme  Court  titled  to  be  substituted  as  plaintiff  and 
had  power  to  order  substitution  on  ap-  to  control  the  action,  while  an  appeal 
peal,  it  would  not  exercise  such  power  is  pending  from  such  judgment.  Glen- 
by  substituting  a  new  party  in  the  ville  Woolen  Co.  v.  Ripley,  (Ct.  App.) 
place  of  the  original  respondents  where  11  Abb.  Pr.  N.  S.  (N.  Y.)  87. 
it  appears  that  the  latter  are  the  own-  In  Forth  Carolina,  in  Field  i>.  Wheeler, 
ers  of  the  judgment  for  costs  entered  120  N.  Car.  264,  where  an  assignee  of 
in  the  lower  court  which  is  involved  in  a  judgment,  pending  an  appeal  there- 
the  appeal.  Golden  Terra  Min.  Co.  v.  from,  applied  to  the  appellate  court  to 
Smith,  2  Dak.  374.  be  substituted  as  a  party  to  the  appeal, 
In  Minnesota  it  has  been  held  that  the  but  the  assignor  contended  that  the  as- 
Supreme  Court,  on  appeal,  has  power  sign  me  nt  was  not  intended  to  convey 
to  substitute  as  party  to  an  action  any  the  whole  of  the  judgment,  it  was  held 
one  to  whom  the  subject-matter  of  the  that  the  issue  raised  by  these  objec- 
action  has  been  transferred  since  the  tions  was  one  which  should  be  decided 
beginning  of  the  action,  provided  the  in  the  court  below,  and  not  in  the  ap- 
cause  has  been  brought  into  that  court  pellate  court. 

in  such  manner  that  the  court  of  In  Ohio,  on  an  Appeal  from  a  Jnstioe'f 
original  jurisdiction  has  lost  control  of  Court  to  the  Court  of  Common  Pleas, 
it;  but  an  appeal  from  an  order  over-  the  plaintiff  cannot  substitute  another 
ruling  a  demurrer  to  a  supplemental  plaintiff  in  the  appellate  court.  Moore 
answer  does  not  bring  the  case  into  the  v.  Lancaster,  Wright  (Ohio)  35. 
appellate  court  in  such  manner  that  United  States  Supreme  Court  —  New 
the  court  of  original  jurisdiction  loses  Receiver  Substituted  as  Appellant. — 
control  of  it,  and  therefore  the  appel-  Where,  pending  an  action  in  a  federal 
late  court  has  no  power  to  make  an  Circuit  Court,  a  new  receiver  of  a  bank 
order  of  substitution  on  such  an  ap-  is  appointed  in  place  of  a  former  re- 
peal. Keough  v.  McNitt,  7  Minn.  29.  ceiver,  who  was  the  plaintiff  in  the  ac- 
In  Missouri,  on  Appeal  from  a  Jnstioe  tion,  but  an  appeal  to  the  Supreme 
of  the  Feaoe  to  a  Circuit  Court,  amend-  Court  of  the  United  States  is  taken  in 
ments  changing  the  parties  to  the  ac-  the  name  of  the  old  receiver,  the  new 
tion  cannot  be  made  in  the  latter  court,  receiver  becoming  the  surety  on  the 
Durnin  v.  Waddingham,  12  Mo.  App.  appeal  bond,  the  Supreme  Court,  on 
745.  motion  of  the  new  receiver,  may  sub- 
In  Hew  York,  by  Code  Civ.  Pro.,  stitute  him  as  plaintiff  and  appellant, 
§§  1296,  1299,  it  is  provided  that  a  without  prejudice  to  the  proceedings 
person  aggrieved,  who  is  not  a  party,  previously  had,  under  Rev.  Stat.  U.  S., 
but  is  entitled  bylaw  to  be  substituted  §  954.  Bowden  v.  Johnson,  107  U.  S. 
in  place  of  a  party,  or  who  has  acquired,  251. 

since  the   making  of  the  order  or  the        Assignee  in  Bankrupcy  Substituted  as 

rendering  of  the  judgment  appealed  Appellant.  —  Where,   pending    an    ap- 

from,  an   interest   which  would  have  peal    to   the   Supreme    Court    of    the 

entitled  him  to  be  so  substituted,  if  it  United  States,  the  appellant  becomes  a 

had    been    previously  acquired,    may  bankrupt,  the  assignee  in  bankruptcy 

appeal  in  the  same  manner  as  a  party  may  be  substituted  as  appellant,   on 

to  the  action.     But  the  appeal  cannot  his   motion,    upon    production   of   the 

be  heard  until  he  has  been  substituted  deed  of  assignment  of  the  registry  in 

in  place  of  the  party,  and  if  he  unrea-  bankruptcy  duly  certified  by  the  clerk 

son  ably  neglects  to  procure  an  order  of  of  the  proper  court.    Herndon  v.  How* 

substitution  the  appeal   may   be  dis-  ard,  9  Wall.  (U.  S.)  664. 
missed  upon  motion  of  the  respondent.         Where  Pending  a  Writ  of  Error  to 
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the  appeal  must  be  dismissed  on  that  ground,  no  order  of  sub- 
stitution can  be  effectual  to  prevent  such  dismissal.1 

the  Supreme  Court  of  the  United  States,  tive,  and  leaves  the  case  In  the  court 
sued  out  by  three  partners,  it  appears  below  as  undisturbed  as  though  no 
that  two  of  them  have  previously  re-  attempt  had  been  made  to  remove  it  to 
ceived  their  discharges  in  bankruptcy,  the  appellate  court;  and  therefore  an 
the  assignee  in  bankruptcy,  on  his  own  order  made  inadvertently  by  the  a p pel- 
motion,  may  be  substituted  in  their  late  court  in  such  an  appeal,  substi- 
place  as  plaintiff  in  error,  although  it  tutlng  the  appellant's  successor  in 
seems  that  the  partner  against  whom  office,  is  invalid  and  must  fall  with  the 
no  bankruptcy  proceedings  were  insti-  futile  appeal  for  want  of  a  case  to  sup- 
tuted  might  have  sued  out  the  writ,  port  it.  Home  for  Inebriates  v.  Kap- 
using  for  that  purpose,  if   necessary,  Ian,  84  Cat.  486. 

the  names  of  all  the  parties  against  Appeal  in  Name  of  Deceased  Person.  — 

whom   the    original   decree    was  ren-  Where  an   appeal   is  invalid   because 

dered.     Gates  v.  Goodloe,  101    U.  S.  taken  in  the  name  of  a  deceased  per- 

612.  son,  a  substitution  of  a  new  appellant 

1.  A  Premature  Appeal  In  a  mandamus  on  such  appeal  is  also  invalid.     Taylor 

proceeding  against  an  officer  is  abor-  v.  Elliott,  53  Ind.  441. 
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SUCCESSION. 

See   article    SETTLEMENT  OF  DECEDENTS'  ESTATES, 

vol.  19,  p.  819. 


SUGGESTION. 

Suggesting  Death,  see  article  DEATH,  vol.  5,  p.  783. 

Suggestion  as  Foundation  for  Writ  of  Prohibition,  see  article  PROHI- 
BITION, yo\.  16,  p.  1135. 

Revival  of  judgments  upon  Suggestion,  see  article  REVIVAL  OF 
JUDGMENTS,  vol.  18,  p.  1092. 


SUMMARY  PROCEEDINGS. 

By  E.  A.  Craighill,  Jr. 

I.  DsTiviTioir  ahd  Scops  0*  Article,  1073. 
U  Gekebal  Pbihciples,  1073. 

i .  Hoiv  A  uthorized,  1073. 

2.  How  Statutes  Construed,  1074. 

3.  Constitutionality  of  Statutes,  1076. 

4.  Effect  on  Other  Existing  Remedies,  1076. 

m.  lie  What  Cases  Allowed,  1077. 

IV.  JUBISDICTIOH,  IO78. 

V.  Pabties,  1079. 

1.  Plaintiffs,  1079. 

a.  Persons  to  Whom  Remedy  Expressly  Given,  1079. 
b  Personal  Representatives,  1080. 

2.  Defendants,  1080. 

a.  Persons  Against  Whom  Remedy  Expressly  Given,  1080 

b.  Personal  Representatives,  1080. 

c.  Remedy  Against  Several  Parties  Jointly,  1081. 

VI  Hotice,  1082. 

1.  In  Civil  Cases,  1082. 

a.  Necessity  For,  1082. 

(1)  Where  Provided  by  Statute,  1082. 

(2)  Where  Statute  Silent,  1082. 

b.  Whether  Judicial  Process,  1083. 

c.  Notice  Serving  as  Declaration  or  Complaint,  1084. 

(1)  Necessary  Averments,  1084. 
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What  Formality  Necessary,  1084* 
Amendment ',  1085. 

d.  Service,  1086. 

e.  Appearance  as  Waiver,  1086. 
2.  /«  Criminal  Cases,  1086. 

VEL  Pleadings,  1087. 

1.  In  Civil  Cases,  1087. 

a.  Plaintiff's  Pleadings,  1087. 


(1}  Generally,  1087. 


Motion,  1087. 
£.  Defendant's  Pleadings,  jo88. 
2.  /«  Criminal  Cases,  1089. 

df.  0«  Wfltf/  Pleadings  Proceeding  Instituted,  1089. 
£.  i^r»i  a«</  Sufficiency,  1089. 

vm.  Trial,  1090. 

1.  /«  General,  1090. 

2.  Right  to  yury  Trial,  1090. 

IX.  Judgment  and  Recobd,  1091. 

1.  In  Civil  Cases,  109 1. 

a.  Showing  Jurisdictional  Facts,  1091. 

£.  Showing  Proof  of  Jurisdictional  Facts,  1092 

c.  Showing  Notice  to  Defendant,  1093. 

d.  Showing  Plaintiff's  Right  to  Remedy,  1093. 

e.  Showing  Defendant' s  Liability,  1094. 

2.  In  Criminal  Cases,  1094. 

a.  Judgment  and  Sentence,  1094. 
£.  Record,  1095. 

(1^  Necessity  For,  1095. 

(2)   WAi/  //  J/j/j/  Show,  1095. 
(a)  /«  General,  1095. 


f£)  Jurisdiction,  1096. 


/)  Description  of  Offense,  1096. 
(</S  Information  or  Charge,  1097. 

(*)  Notice  and  Appearance,  1097. 
(/)  Defendant's  Plea,  1097. 
(£■)  Evidence    on    Which   Conviction    Based, 

1097. 
0*)  Judgment  or  Sentence,  1098. 

CROSS-REFERENCES. 

For  specific  treatment  of  the  various  kinds  of  summary  proceedings 
see  the  articles  ATTORNEYS,  vol.  3,  p.  108;  BONDS,  vol. 

3,  P-  637;  CERTIORARI,  vol.  4,  p.  87;  CONTEMPT,  vol. 

4,  p.  771;  DISTRESS,  vol.  7,  p.  20;  ESCAPE,  PRISON 
BREAKING,  RESCUE,  vol.  7,  p.  923;  FORCIBLE  ENTRY 
AND  DETAINER,  vol.  9,  p.  32;  FORTHCOMING  AND 
DELIVERY  BONDS,  vol.  9,  p.  665;  JUDGMENTS,  vol. 
11,  pp.  812,  975;  LANDLORD  AND  TENANT,  vol.  12,  pp. 
868,  925;  LIENS,  vol.  13,  p.  131 ;  NEGOTIABLE  INSTRU- 
MENTS, vol.   14,   p.   572;    NUISANCES,  vol.  14,  p.   1093; 
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OFFICIAL  BONDS,  vol.  15,  p.  163;  ORDINANCES,  vol. 
15,  p.  411;  PRINCIPAL  AND  SURETY  OR  GUAR- 
ANTOR, vol.  16,  p.  965;  PUBLIC  OFFICERS,  vol.  17,  p. 
186;  SHERIFFS  AND  CONSTABLES,  ante,  p.  in; 
TAX  A  TION. 

I  Definition  and  Scope  op  Aeticle  —  Definition.  —  The  term 
"  summary  proceedings,"  as  used  here,  designates  those  proceed- 
ings before  judicial  tribunals  which  are  of  an  immediate,  speedy, 
or  peremptory  nature.  Proceedings  are  said  to  be  summary 
when  they  are  short  and  simple  in  comparison  with  regular  or 
formal  proceedings,  from  which  they  usually  differ  in  that  they 
dispense  with  the  aid  of  a  jury.1 

Scope  of  Article.  —  The  purpose  of  this  article  is  merely  to  gather 
the  general  principles  governing  proceedings  of  a  summary 
nature.  No  attempt  has  been  made  to  treat  exhaustively  or 
specifically  the  particular  kinds  of  summary  proceedings,  such 
matters  being  more  appropriately  treated  under  the  specific 
titles.* 

EL  GEHEEAL  PRINCIPLES  —  1.  How  Authorized  —  By  Common  Law 
or  Statute.  —  While  the  common  law  admits  of  summary  pro- 
cedure in  certain  instances,  such  as  contempt  of  court,  distress, 
or  proceedings  to  compel  attorneys  to  pay  money  over  to  their 
clients,3  yet  such  proceedings  are  not,  as  a  general  rule,  favored 
by,  and  are  in  derogation  of,  the  common  law,  and  exist  only 
under  the  authority  of  statutory  enactments.4 

1.  Sweet's  L.  Diet.;  Bouv.  L.  Diet.;  See  also  the  articles  Official  Bonds, 
4  Black.  Com.  280;  1  Stephen's  Hist.  vol.  15,  p.  163;  Ordinances,  vol.  15,  p. 
Crim.  Law,  c.  4,  p.  122.  411;  and  other  specific  articles  in  vol  v- 

Tne  Absence  of  a  Jury  is  not,  however,  ing  summary  methods  of  procedure. 

essential  in  order  to  make  the  proceed-        In  Ex  f.  Wilson,  54   Ala.   296,   the 

ing  answer  to  the  term  "summary."  court    said:     "The    law    relaling    to 

See    infra,    VIII.    2.     Right   to  Jury  '  summary  judgments '   (as   they   are 

Trial.  called  in   the  code),  or  summary  pro- 

2.  See  the  cross-references  following  ceedings  authorized  by  statute,  and 
the  analysis,  and  consult  the  General  not  according  to  the  course  of  the  corn- 
Index,  mon   law,    has,   in   Alabama,   always 

8.  See  the  articles  Attorneys,  vol.  been    strictly    construed.      They    are 

3,  p.  108;  Contempt,  vol.   4,    p.   764;  allowed   only,   or  chiefly,  against  de- 

Distress,  vol.  7,  p.  20.  faulting  officers  and  their  sureties,  or 

Proceedings  Affecting  Fund  in  Court,  defaulting  attorneys  charged  with  the 
—  A  person  who  borrows  money  in  the  collection  of  money  for  clients,  or  in 
custody  of  the  court  makes  himself  favor  of  sureties  against  their  princi- 
subject  to  the  orders  and  decrees  of  the  pals  whose  debts  the  sureties  have  had 
court.  Therefore,  judgment  may  be  to  pay,  or  against  cosureties  who  have 
rendered  on  motion  against  such  per-  failed  to  do  their  part  in  such  pay- 
son,  although  there  is  no  statutory  ments;  cases  in  which  the  evidence  is 
provision  fot  judgment  by  motion  in  generally  direct  and  plain,  and  often 
such  cases.  Vaughn  v.  Tealey,  (Tenn.  of  record,  and  the  defendants,  persons 
Ch.  1896)  39  S.  W.  Rep.  868.  with  whom,  it  is  implied,  the  couits 

4.  Milor  v.   Farrelly,   25   Ark.   353;  should  promptly  deal.     The  progress 

Hulls'.  Geohagen,  3  J.  J.  Marsh.  (Ky.)  to  judgment  in  such  instances  is  ex- 

377;  Erkman  v.  Carnes,  101  Tenn.  136.  pected  to  be  a  speedy  one." 
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Summary  Conviotlons.  —  Thus  the  power  of  summarily  convicting 
offenders  is  in  derogation  of  the  common  law.1 

2.  How  Statutes  Construed  —  Strict  Construction.  —  Where  a  special 
authority  in  derogation  of  the  common  law  is  conferred  on  a 
court  of  general  jurisdiction,  such  court  becomes  for  that  pur- 
pose one  of  inferior  or  limited  jurisdiction.*  Therefore,  in  pur- 
suing a  summary  remedy  given  by  statute  in  derogation  of  the 
common  law  the  requirements  of  the  statute  must  be  strictly 
observed,  else  the  jurisdiction  will  fail  to  attach  and  the  proceed- 
ings will  be  coram   non  judice.*     But  it  is  an  incident  of  the 

1.  State  v.  Zeigler,  32  N.  J.  L.  262;  (Supm.  Ct.)  1  Park.  Crim.  (N.  Y.)  95; 
People  v.  Phillips,  (Supm.  Ct.)  1  Park.  Bennett  v.  Ward,  3  Cai.  (N.  Y.)  259; 
Crim.  (N.  Y.)  95,  wherein  the  court  Miner  v.  Burling,  32  Barb.  (N.  Y.)  540. 
said:  "The  earliest  statute  upon  Pennsylvania,  —  Com.  v.  Hardy,  1 
which    a   summary  conviction  is  on  Ashm.  (Pa.)  410. 

record  is  that  of  33  Henry  VIII.,  c.  6.  South  Carolina.  —  Geter  v.  Tobacco 

This  was  in  1544.     From  that  time  to  Inspection  Com'rs,  1  Bay  (S.  Car.)  354. 

the  present,  statutes  have  been  enacted  Tennessee.  ~  Baker      v.     Agey,      2 

extending    the    jurisdiction    to  other  Humph.  (Tenn.)  13;  Rice  v.  Kirkman, 

cases,  and  regulating  its  exercise."  3   Humph.   (Tenn.)  415;     Sumner    v. 

2.  Gunn  v.  Howell,  27  Ala.  663.  See  Henry,  4  Yerg.  (Tenn.)  155;  Smith  v. 
also  French  v.  Wilier,  126  111.  611.  Wells,  5  Yerg.  (Tenn.)  202;  Watkins 
And  for  a  full  citation  of  authorities,  v.  Barnes,  1  Sneed  (Tenn.)  201;  Can- 
see  the  article  Jurisdiction,  vol.12,  non  v.  Wood,  2  Sneed  (Tenn.)  177;  Voor- 
pp.  156,  176.  hies  v.  Dickson,  1  Sneed  (Tenn.)  348; 

8.  Alabama.  —  Yancey    v.    Hankins,  Park    v.    Walker,    2    Sneed    (Tenn.) 

Minor  (Ala.)  171 ;  Logwood  v.  Planter's,  509;  Hearn  v.  Ewin,  3  Coldw.  (Tenn.) 

etc..  Bank,  Minor  (Ala.)  23;  Crawford  399;    Wingfield  v.   Crosby,  5    Coldw. 

v.  State,  Minor  (Ala.)  143;   Bettis  v.  (Tenn.)  241;   Stuart  v.  McCuistlon,   1 

Taylor,  8  Port.  (Ala.)  564;  Murphy  v.  Heisk.    (Tenn.)    427;    Williamson    v. 

Branch  of  State  Bank,  5  Ala.  421;  Alex-  Burge,  7  Heisk.  (Tenn.)  117;    Wood- 

ander  v.  Branch  Bank,  5  Ala.  465;  Gunn  ward  v.  Alston,  12  Heisk.  (Tenn  )  581; 

v.  Howell.  27  Ala.  663;  Connoly  v.  Ala-  Johnson  v.  Bluster,  2  Baxt.  (Tenn.)  99; 

bama,  etc.,  R.  Co.,  29  Ala.  373;  Ware  Prowell  v.   Fowlkes,   5   Baxt.  (Tenn.) 

v.  Greene,  37  Ala.  4.94;  Exp.  Buckley,  649;  Erkman  v.  Carnes,  ioiTenn.  136. 

53  Ala.  42;  Ex  p.  Wilson,  54  Ala.  296;  West  Virginia. — Shepherd  v.  Brown, 

Caldwell  v.  Guinn,  54  Ala.  64;  Enloe  30  W.  Va.  21. 

v.  Reike,  56  Ala.  500.  United  States.  —  Thatcher  v.  Powell, 

Arkansas.  —  Milor    v.    Farrelly,    25  6  Wheat.  (U.  S.)  119. 

Ark.  353;  Haley  v.  Petty,  42  Ark.  392.  See  also  cases  cited  in  the  articles 

California.  —  Wilson  v.   Broder,    10  Contempt,  vol.  4,  p.  770;    Distress, 

Cal.  486.  vol.  7,  p.  27  (note  1);  Landlord  and 

Florida.  —  Betton  v.   Willis,    1  Fla.  Tenant,  vol.  12,  p.  877;  Liens,  vol.  13, 

226;  Betton  v.  Union  Bank,  1  Fla.  232.  p.  138;  Official  Bonds,  vol.  15,  p.  164. 

Georgia.  —  Trotti    v.   Wyly,    77   Ga.  In  Thatcher  v.  Powell,  6  Wheat.  (U. 

684;  Hale  v.  Burton,  Dudley  (Ga.)  105.  S.)  119,  Chief  Justice   Marshall  said: 

Illinois.  —  French  v.  Wilier,  126  111.  "  Iu  summary  proceedings,   where  a 

611;  Wells  v.  Hogan,  1  111.  337;  Day  court  exercises  an  extraordinary  power 

v.  Cushman,  2  111.  475.    See  also  Bow-  under  a  special  statute  prescribing  its 

man  v.  Venice,  etc.,  R.  Co.,  102  III.  472.  course,  we  think  that  course  ought  to 

Indiana. —  Bargis  v.  State,  4lnd.  126.  be  exactly  observed,  and  those  facts 

Kentucky.  —  Pool  v.  Webster,  3  Met  especially     which     give     jurisdiction 

(Ky.)  278.  ought  to  appear,  in  order  to  show  that 

Mississippi. — Sloan  v.   Johnson,  14  its  proceedings  are  coram  judice.** 

Smed.  &  M.  (Miss.)  47.  In  Logwood  v.  Planter's,  etc..  Bank, 

New  Jersey.  —  State   v.   Zeigler,    32  Minor    (Ala.)     23,     the    court    said: 

N.  J.  L.  262.     See  also  Keeler  v.  Mill-  "  Wherever  a  summary  remedy  is  giv- 

edge,  24  N.  J.  L.  142.  en  by  statute,  those  who  wish  to  avail 

New    York.  —  People     v.     Phillips,  themselves   of    it    must    be    confined 
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jurisdiction  to  allow  amendments  necessary  to  conform  the  pro- 
ceedings to  the  statute,  and  to  continue  the  hearing  as  right  and 
justice  may  require.1 

Confined  to  Cases  Expressly  Provided  For.  —  The  statute  will  not  be 
extended  beyond  cases  expressly  provided  for,  even  though 
other  cases  may  fall  within  the  reasons  for  which  it  was  enacted.* 

If  the  Statute  Is  Penal  in  its  character  an  additional  reason  exists 
for  requiring  a  strict  construction.8 

Where  the  Statute  Is  Remedial  in  Its  Hature,  it  will  usually  be  more 
liberally  construed.4 

strictly  to  its  provisions,  and  shall  take  1.  Ex  p.  Buckley,  53  Ala.  42. 

nothing  by  intendment."  2.  Alabama. — Crawford     v.     State, 

A  Proceeding  by  Possessory  Warrant  is  Minor   (Ala.)  143;    Wriggles  worth   v. 

summary  and  harsh  and  in  derogation  State  Bank,  1  Ala.  222. 

of  the  common   law,  and  the  statute  Georgia,  —  Hale    v.  Burton,  Dudley 

authorizing  it  should  be  strictly  con-  (Ga.)  105. 

strued  and  closely  followed.     Trotti  v.  New   York.  —  Sage  v.    Harpending, 

Wyly.  77  Ga.  6S4.  49  Barb.  (N.  Y.)  166. 

Proceedings  by  Attachment  are  sum-  Tennessee. — Baker  v.  Agey,  2  Humph, 

mary   and   extraordinary,   and   to    be  (Tenn.)i3;  Rice #.  Kirkman,  3  Humph, 

good  must  conform  to  all  the  require-  (Tenn.)4i5;  Frost f.  Rucker, 4  Humph. 

ments  of  the  law.     Pool  v.  Webster,  3  (Tenn. J  57;  Sumner  v.  Henry,  4  Yerg. 

Met.  (Ky.)278.  (Tenn.)  155;   Smith  v.  Wells,  5  Yerg. 

Jurisdiction  "on  Complaint  under  Oath,  (Tenn.)  202;  Hearn  v.  Ewin,  3  Coldw. 
or  on  View."  —  Under  a  statute  confer-  (Tenn.)  399;  Wingfield  v.  Crosby,  5 
ring  upon  justices  exclusive  jurisdic-  Coldw.  (Tenn.)  241;  Vorhies  v.  Dick- 
tion  over  certain  offenses,  and  enacting  son,  1  Sneed  (Tenn.)  348;  Woodward 
that  they  should  "  on  complaint  under  v.  Alston,  12  Heisk.  (Tenn.)  581;  Pro- 
oath,  or  on  view,  take  jurisdiction  of  well  v.  Fowlkes,  5  Baxt.  (Tenn.)  649; 
all  such  offenses,"  it  was  held  that  the  M'Crea  v.  Galey,  1  Overt.  (Tenn.)  251; 
justice  could  not  render  a  judgment  Erkman  v.  Carnes,  101  Tenn.  136. 
against  an  offender  upon  confession  of  Hot  Brought  Within  Statute  by  Plead- 
any  such  offense,  except  on  such  com-  ing.  —  A  case  not  within  the  provisions 
plaint  under  oath  or  on  view.  Bargis  of  a  statute  authorizing  summary  pro- 
v.  State,  4  Ind.  126.  ceedings  cannot  be  brought  within  it 

Ambiguous  Statute.  —  If,  in  a  statute,  by  the  pleading.  Kennedy  v.  Dillon, 
a  clause  creating  a  new  offense  and  in-  1  A.  K.  Marsh.  (Ky.)  354. 
flicting  a  penalty  is  so  defectively  Against  Officer  for  Failure  to  Turn  Over 
worded  that  by  one  part  it  appears  to  Money. —  Under  a  statute  allowing  a 
be  recoverable  in  a  summary  way,  and  summary  judgment  against  a  con- 
by  another  according  to  the  usual  stable  and  his  sureties  for  failure  to 
course  of  proceeding,  Ihe  latter  con-  turn  over  money  collected  on  *'  any 
struction  should  be  preferred.  Ben-  debt  or  demand  cognizable  before  a 
nett  v.  Ward,  3  Cai,  (N.  Y.)  259.  justice  of  the  peace,"  such  proceeding 

Summary  Bemedy  on  Bond.  —  Where  will  not  lie  for  money  collected  by  the 

a  summary  remedy  against  parties  to  a  constable  on  a  note,  the  amount  due 

bond   or  other   particular  instrument  upon  which  at  the  time  of  collection 

is  provided  by  statute,  an  instrument  of  was  above  the  jurisdiction  of  a  justice 

the  character  specified  in  the  statute  of   the   peace.     Kiggin  v.  Sharkey,   3 

is  necessary  to  such  remedy.     Brown  Lea  (Tenn.)  707. 

v.  Levins,  6  Port.  (Ala.)  414;  Slate  v.  3.  Ware  v.  Greene,  37  Ala.  494;  Milor 

Montgomery,   74  Ala.   226;    Williams  v.  Farrelly,  25  Ark.  353:  Wilson  v.  Bro- 

v.  State,  25   Fla.  734;    Lee  County  v.  der,  10  Cal.  486;  Caldwell  v.  Holly,  1 

Walden.  68  Ga.  664;  Mallory  v.  Miller,  A.  K.  Maish.  (Ky.)429;  Sloan  v.  John- 

2  Yerg.  (Tenn.)  113;  Jones  v.  Parsons,  2  son.  14  Smed.  &  M.  (Miss.)  47;  People 

Yerg.    (Tenn.)  321;   State    v.   Starnes,  v.  Phillips,  (Supm.  Ct.)  1  Park.  Crim. 

5  Lea  (Tenn.)  545;  Hymens  v.  Brown,  (N.    Y.)  95;    Longworth   v.  Handy,  2 

15  Tex.  302.     And  see  the  specific  Htles  Disney  (Ohio)  75. 

treating  of  the  various  kinds  of  bonds.  4.  See  Steele  v.   Tutwiler,   68  Ala. 
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The  Becord  Most  Show  an  Observance  of  all  the  statutory  requirements.  * 

3.  Constitutionality  of  Statutes.  —  Constitutional  provisions 
securing  the  right  to  a  trial  by  jury  are  held  to  apply  only  to 
those  cases  in  which  the  right  existed  at  common  law;  and 
therefore  statutes  providing  for  summary  proceedings  in  cases 
unknown  to  the  common  law,  or  in  which  the  procedure  was 
summary  at  common  law,  are  not  unconstitutional.2 

4.  Effect  on  Other  Existing  Remedies.  —  As  a  general  rule,  the 
creation  by  statute  of  a  summary  method  of  procedure  is,  in  the 
absence  of  express  words  to  the  contrary,  regarded  as  cumulative 
merely,  and  not  exclusive  of  any  ordinary  remedies  already 
existing  at  common  law  or  in  equity.8 

107;  Lynde  v.  Noble,  20  Johns.  (N.  Y.)  etc.,  Corp.  v.   Hayes,  5  Cush.  (Mass.) 

80;  Birdsall  v.  Phillips,  17  Wend.  (N.  458. 

Y.)  464;  Cook  v.  Smith,  1  Yerg.  (Tenn.)  Mississippi. — Connelly.  Lewis, Walk. 

^48.  (Miss.)  254. 

Proceedings  Against  Delinquent  Officers.  New   York.  —  Armstrong  v.  Garrow, 

—  The  rule  requiring  strict  construe-  6  Cow.  (N.  Y.)  465. 

tion  of  a  statute  authorizing  summary  Ohio.  —  Bates    v.    Fries,    2    Disney 

pioceedings  is  relaxed  in  procee  ings  (Ohio)  511. 

against  delinquent  officers,  wherein  the  Pennsylvania. — Berkstresserr.  Com., 

motion  is  liberally  construed  in  favor  127  Pa.  St.  16. 

of  the  remedy,   for  reasons  of  public  Tennessee.  —  Prewett  v.  Hilliard,  n 

policy  and  necessity.  Cannon  v.  Wood,  Humph.  (Tenn.)  423;  Rader  v.  Davis, 

2  Sneed  (Tenn.)  177.  5  Lea  (Tenn.)  536;  Stephens  v.  Meek.  6 

A  Statute  Bearing  Only  upon  the  Merits  Lea  (Tenn.)  226.    See  also  Bosley  v. 

of  the  case,   and    not  regulating   the  Smith,  3  Humph.  (Tenn.)  406. 

procedure,  does  not  fall  within  the  rule  Texas.  —  De  la  Garza  v.  Booth,   28 

requiring  a  strict  construction  of  stat-  Tex;  478. 

utes  which  provide  a  summary  remedy,  And   see  cases  oiled,  in  the  article 

notwithstanding    the     question    may  Atpeal  Bonds  and  Undertakings,  vol. 

arise  in  a  summary  proceeding.    Wood-  1,  p.  101S. 

ward  v.  Alston,  12  Heisk.  (Tenn.)  581.  In  Dallas  County  v.  Timberlake,  54 

1.  See  infra,  IX.  Judgment  and  Rec-  Ala.  411,  the  court  said:  "  The  pro- 
ord.  viding  by  statute  of  a  summary  pro- 

2.  As  to  the  constitutionality  of  stat-  ceeding  for  the  ascertainment  or  rec ov- 
ules providing  for  summary  proceed-  ery  of  money  due  to  the  state  or  county 
ings,  see  Am.  and  Eng.  Encyc.  of  Law  for  taxes  collected  by  its  official  agent 
(2d  ed.),  titles  Constitutional  Law,  vol.  does  not  prevent  the  bringing  of  a  reg- 
6,  p.  882;  Summary  Proceeding's.  ular  suit  at  law  or  in  equity  against 

3.  Alabama.  —  Roberts  v.  Adams,  6  him,  when  this  would  be  more  proper 
Port.  (Ala.)  361;  Couch  v.  Terry,  12  and  efficient.  The  summary  remedy 
Ala.  225;  Chapman  v.  Weaver,  19  Ala.  is  only  cumulative.  And  all  legislation 
626;  Dallas  County  v.  Timberlake,  54  designed  and  tending  to  protect  the 
Ala.  403;  Riley  v.  Stallworth,  56  Ala.  interests  of  the  state,  and  to  secure  the 
481;  Masterson  v.  Matthews,  60  Ala.  fidelity  and  responsibility  of  those  in- 
260;  Handley  v.  Heflin,  84  Ala.  600;  trusted  with  the  collection  and  safe 
Werborn  v.  Kahn,  93  Ala.  201.  keeping  of  the  public  revenue,  should 

Arkansas.  —  Chapline  v.  Robertson,  be  construed — unless  a  contrary  in- 

44  Ark.  202.  tention  plainly  appear — not  as  abol- 

Kcntucky. —  Alexander  v.   Lewis,   1  ishing  or  impairing  other  legal  methods 

Met.  (Ky.)407;  Leet  v.  Lockett,  4  Met.  of  effecting  the  same  purposes,  but  as 

(Ky.)57:  Moon  v.  Story,  2  B.  Mon.  (Ky.)  supplemental    thereto,  and    so  as  to 

356;  Page   v.   Long,  4  B.  Mon.  (Ky.)  make  it  effectual  as  such." 

122;    Hansford  v.  Perrin,   6  B.  Mon.  A  Statute  Imposing  a  Fine  for  Obitruct- 

(Ky.)  597;  Gay  v.  Morgan,  4  Bush  (Ky.)  ing  a  Highway,  to  be  recovered  on  com- 

607.  plaint  to  a    justice  of  the  peace,  is 

Massachusetts.  —  Salem      Turnpike,  merely  cumulative  and  does  not  take 
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Ordinary  Action  m  Bar  to  Summary  Eemedy.  —  It  has  been  held  in 
some  cases  that  where  an  ordinary  action  is  pending,  or  judgment 
has  been  recovered  therein,  in  a  case  where  a  summary  remedy 
is  available,  the  right  to  resort  to  such  remedy  is  barred  by  the 
action  or  judgment.1 

m  Ik  What  Cases  Allowed.  —  Besides  those  few  instances 
in  which  summary  methods  of  procedure  are  recognized  by  the 
common  law,2  there  are  in  the  different  states  legislative  enact- 
ments providing  for  summary  proceedings  for  various  purposes. 
The  more  usual  uses  made  of  such  methods  are:  for  the  punish- 
ment of  minor  criminal  offenses  s  and  the  enforcement  of  munici- 
pal ordinances;4  on  bonds  of  various  kinds;5  against  public 
officers,6  such  as  sheriffs  and  constables,7  and  collectors  of  taxes 
and  revenues;8  by  landlords  to  recover  rent,9  or  to  recover 
possession  of  demised  premises;10  by  surety  against  principal  or 
cosurety;11  to  recover  on  negotiable  instruments;12  for  the 
enforcement  of  liens; IS  or  for  confession  of  judgment  on  warrants 
of  attorney.14 

away   the   remedy   by   Indictment    at  2.  See  the  articles  Attorneys,  vol. 

common  law.     Slate   v.    Wilkinson,  2  3,   p.   108;    Contempt,  vol.  4,  p.  771; 

Vt.  480.  Disbarment  and   Suspension  of  Ai- 

Distress  Is  a  Concurrent  Eemedy  for  torneys,  vol.  6,  p.  708;  Distress,  vol. 

Bent,  and  where  the  landlord  has  dis-  7,  p.  20. 

trained  and  sold  the  goods  of  the  tenant  8.  See  the  statutes,  and  the  specific 

for  part  of  the  rent  due,  he  may  main-  titles  throughout  this  work.     And  see 

tain  assumpsit  and  recover  the  residue,  cases  cited  supra%  II.  1.  How  Author- 

Cornell  v.  Lamb,  20  Johns.  (N.  Y.)407.  ined. 

Action  Against  Sheriff  for  Escape.  —  An  4.  See  the  article  Ordinances,   vol. 

action    upon    the   case   lies   against  a  15,  p.  411. 

sheriff  for  the  escape  of  a  defendant  5.  See  the  articles  Appeal  Bonds  and 

under   proceedings    for    an    unlawful  Undertakings,  vol.  1,  p.  roi8;  Bonds, 

detainer,  notwithstanding  the  penalty  vol.  3,  p.  637;  Forthcoming  and  De 

given  by  statute  against  a  sheriff  by  livery  Bonds,  vol.  9,  p.  665;  Official 

the  Act  of  1805.    Sawyer  v.  Ballew,  4  Bonds,  vol.  15,  p.  163;  Replevin,  vol. 

Port.  (Ala.)  116.  18,  p.  626. 

Equitable  Jurisdiction  to  Marshal  As-  6.  See  the  articles  Official  Bonds, 

sets.  —The fact  that  a  court  of  law  has  vol.  15,  p.  163;  Public  Officers,  vol. 

a  summary  jurisdiction  to  determine  17,  p.  186. 

between  rival  claimants  the  priorities  7.  See  the  article  Sheriffs  and  Con- 

of  legal  liens  or  money  collected  by  a  stables,  ante,  p.  11 1. 

sheriff  under  legal  process,  and  to  con-  8.  See  the  article  Taxation. 

trol   the    proper    application   of  such  9.  See  the  articles  Distress,  vol,  7, 

money,    will   not  deprive  a  court  of  p.   20;   Landlord    and    Tenant,  vol. 

equity  of  its  jurisdiction    to  marshal  12,  p.  925. 

the  securities  so  as  to  adjust  the  equi-  10.  See  the  articles  Forcible  Entry 

table    rights  of  the    rival    claimants,  and    Detainer,    vol.   9,   p.  19;  Land- 

Gusdorf  v.  Ikelbeimer.  75  Ala.  148.  lord  and  Tenant,  vol.  12,  p.  868. 

1.  See  the  article  Attorneys,  vol.  3,  11.  See  the  article   Principal    and 

p.  in.     But  see  Gabriel  v.  Schillinger  Surety    or  Guarantor,   vol.    16,    p. 

Fire  Proof  Cement,  etc.,  Co.,  (Supm.  965. 

Ct.  Spec.   T.)  24   Misc.   (N.   Y.)  313;  12.  See  the  article  Negotiable  In- 

Grangier  v.  Hughes,  (N.  Y.  Super.  Ct.  struments,  vol.  14,  p.  572. 

Gen.  T.)  3  N.   Y.   Supp.  828;  Durant  18.  See  the  anicle  Liens,  vol.  13,  p. 

Land  Imp.  Co.  v.  Thompson-Houston  131. 

Electric  Co.,  (C.  PI.  Gen.  T.)  23  Civ*.  14.  See  the  article  Judgments,  vol.  1 1, 

Pro.  (N.  Y.)  29,  2  Misc.  (N.  Y.)  182.  p.  985. 
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IV.  JURISDICTION.  —  Summary  proceedings  being  generally 
authorized  by  statutes1  which  must  be  strictly  pursued,2  it  fol- 
lows that  questions  relating  to  jurisdiction  in  such  proceedings 
are  dependent  upon  the  statutes  creating  them,8  and  the  circum- 
stances and  conditions  contemplated  by  the  statute  must  exist  in 
order  for  the  jurisdiction  to  attach.4  Jurisdictional  questions 
relating  to  particular  kinds  of  summary  remedies  will  be  found 
treated  under  the  specific  titles.3 

Amount  in  Controversy.  —  Where  a  statute  providing  a  summary 
remedy  limits  the  jurisdiction  to  actions  involving  less  than  a 
specified  amount,  such  remedy  will  not  lie  on  a  demand  exceed- 
ing that  amount,6  nor  can  the  plaintiff  give  jurisdiction  by  releas- 
ing the  excess.7     But  where  the   plaintiff's  demand  has  been 

1.  See  supra,  II.  I.  How  Authorized.  Dismissal  for  Lack  of  Jurisdiction. —  In 

2.  See  supra,  II.  2.  How  Statutes  Con-  all  summary  proceedings  under  the 
s trued.  statute,  although  enough  is  shown  in 

3.  See  generally  the  statutes,  and  the  the  institution  of  them  to  give  jurisdic- 
following  cases:  Thompson  v.  Acree,  tion  to  the  court,  if  in  the  progress  of 
69  Ala.  178;  Music  v.  Barber,  09  Ga.  the  case  it  is  discovered  that  the  court 
799;  Jennings  v.  Jones,  4  J.  J.  Marsh,  had  not  in  fact  jurisdiction,  it  is  the 
(Ky.)  216;  Smith  i>.  Sinclair,  59  N.  J.  duty  of  such  court  to  stop  and  dismiss 
L.  84;  Lotterle  v.  Murphy,  67  Hun  (N.  the  proceedings.  Matter  of  Wrigley, 
Y.)  76;  Erkman  1/.  Carnes,  101  Tenn.  8  Wend.  (N.  Y.)  134. 

136;  Donelson  v.  State,  3  Lea  (Tenn.)  5.  See  the  articles  Landlord  and 
692;  State  Bank  v.  Cannon,  2  Heisk.  Tenant,  vol.  12,  p.  876;  Principal 
(Tenn.)  428.  and  Surety  or  Guarantor,  vol.  16,  p. 
Tennessee —  Action  by  Surety  Against  965;  and  the  other  specific  titles  in- 
Prinoipal.  —  In  Tennessee  the  jurisdic-  volving  summary  procedure, 
tion  to  render  a  summary  judgment  in  6.  Simpson  v.  McMillion,  1  Nott  Si 
favor  of  the  surety  is  local  and  confined  M.  (S.  Car.)  192;  Bent  v.  Graves,  3 
to  the  court  of  the  county  rendering  McCord  L.  (S.  Car.)  280.  Andseegen- 
the  judgment  against  his  principal,  or  erally  the  article  Amount  in  Contro- 
of  the  county  in  which  a  defendant  re-  versy,  vol.  1,  p.  702. 
sides.  Anderson  v.  Binford,  2  Baxt.  A  Set-off  Which  Exceeds  the  Summary 
(Tenn.)  310.  Jurisdiction  is  inadmissible  in  such  pro- 
Indiana —  Actios  Against  Tenant  Hold-  ceedings.  Simpson  c.  McMillion,  1 
ingOver.— Rev.  Stat.  Ind.  (1881),  §  5225,  Nott  «  M.  (S.  Car.)  192;  Beckham 
giving  to  justices  of  the  peace  jurisdic-  v.  Peay,  1  Bailey  L.  (S.  Car.)  121. 
tion  in  suits  against  tenants  holding  Compare  Steamer  St.  Matthews  v. 
over  to  recover  possession  of  real  Mordecai,  1  McMull.  L.  (S.  Car.) 
estate,  extends  such  jurisdiction  over  294. 

the  county,  and  such  suit  may  be  Consolidation  of  Aotions.  —  Where  the 
brought  before  any  justice  of  the  county  plaintiff  brings  I  wo  summary  processes 
in  which  the  lands  are  situated.  Scott  upon  two  distinct  notes  against  the 
v.  Willis,  122  Ind.  1.  same  defendant,  the  court  will  not  con- 
Flea  of  Title  to  Land.  —  Where  a  jus-  solidate  them  if  the  amount  of  the  two 
tice  is  given  jurisdiction  of  summary  notes  combined  exceeds  the  summary 
proceedings  by  a  landlord  to  recover  jurisdiction.  Parrott  v.  Green,  1  Mc- 
possession,  his  jurisdiction  cannot  be  Cord  L.  (S.  Car.)  531. 
ousted  by  a  plea  that  the  title  to  land  Bond  with  Penalty  Exceeding  Jurisdio- 
is  in  question,  since  on.'y  the  right  tion.  —  A  suit  may  be  brought  by  sum- 
to  possession  is  determined  in  such  mary  process  on  the  condition  of  a 
proceedings.  Wetterer  v.  Soubirous,  bond  if  the  sum  is  within  the  summary 
(Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.)  jurisdiction,  although  the  penalty  o\ 
74.3,  49  N.  Y.  Supp.  1043.  And  see  the  the  bond  exceeds  the  jurisdictional 
article  Justices  of  the  Peace,  vol.  12,  amount.  Lynch  v.  Crocker,  2  Bailey 
p.  684.  L.  (S.  Car.)  313. 

4.  State  v,  Latimer,  26  S.  Car   208.  7.  Simpson  v.  McMillion,  1  Nott  Jt 
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reduced  by  actual  payments  to  a  sum  within  the  jurisdiction,  the 
summary  proceedings  will  lie.1 

V,  Pabttjes  —  1.  Plaintiffc— a.  Persons  to  Whom  Remedy 
Expressly  Given.  —  Where  provision  for  a  summary  proceed- 
ing is  made  by  statute,  the  proceeding  must  be  brought  in  the 
name  of  the  persons  authorized  by  law  to  maintain  it,9  and  will 
lie  only  for  those  persons  or  classes  of  persons  to  whom  the 
remedy  is  expressly  given  by  the  statute.*     Thus,  where  a  sum- 

M.  (S.  Car.)  192;   Bent  v.  Graves,  3  of  the  slate.    Jeraegan  v.  Gray,  14  Lea 

McCord  L.  (S.  Car.)  280.  (Tenn.)  536. 

Amount  Increased  by  Interest  Pending  3.  Stodder  v.  Card  well,  20  Ala.  223; 

TriaL  —  Where  a  summary  process  is  Enloe  v.  Reike,  56  Ala.  500;  Beebe  v. 

taken  upon  a  note  for  an  amount  with-  Robinson,  64  Ala.  171;  Sloan  v.  John- 

in  l he  jurisdiction,  but  which,  pending  son,  14  Smed.  &  M.  (Miss.)  47;  Devin- 

the  action,  is  increased  by  interest  to  ney    v.   Lay,    19    Mo.    646;    Duke  v. 

an   amount  beyond   that  jurisdiction,  Compton,  49  Mo.  App.  304;  O'Leary 

the  plaintiff  may  either  take  judgment  v.  Harrison,  6  Jones  L.  (N.  Car.)  338; 

to  the  extent  of  the  jurisdiction,  or  he  Allen  v.  Wood,   1   Head  (Tenn.)  436; 

may  transfer  the  case  to  the  general  Copass  v.  Wheelock,  1  Lea  (Tenn.)  381; 

jurisdiction.     Gracy  v.  Wright,  2  Mc-  Harvey  v.  Bacon,  9  Yerg.  (Tenn.)  308. 

Cord  L  (S.  Car.)  278.  See  also  Wriggles  worth  v.  State  Bank, 

I.  Levy  v.  Roberts,  1  McCord  L.  (S.  1  Ala.  222;  Sutton  v.  Baldwin,  146  Ind. 

Car.)  395.  361;  Allen  v.  Chapman,  168  Mass.  442. 

8.  Dawson  v.  Clark,  3  Sneed  (Tenn.)  As  to  who  are  proper  or  necessary 

438;  Wajers  v.  Edmondson,  8  Heisk.  parties  plaintiff  in  particular  summary 

(Tenn.)  384;    Shepherd    v.   Hamilton  proceedings,  see  the  specific  titles. 

County,  8  Heisk.  (Tenn.)  380;  Carlon  Against  Sheriffs  Bondsmen  —  Plaintiff 

v.  State,  8  Heisk.  (Tenn.)  16.     See  also  in  Execution. —  The  nummary  remedy 

Clingman  v.  Barrett,  6  Humph. (Tenn.)  provided  by  Code  Ala.,  g  3101  (Civ. 

20.  Code,  §  3769),  against  a  sheriff  and 

A  Motion  Against  a  Sheriff  and  His  Sore-  his  bondsmen  "  for  failing  to  pay  over 

ties,  under  Act  Cal.  April  29,  1851,  for  money  collected  upon  an  execution,  on 

the  failure  of  the  sheriff  to  pay  over  demand  of  the  plaintiff,"  is  given  to 

money  made   on  execution,  must  be  the  plaintiff  in  execution  whether  he 

made  in  the  name  of  the  plaintiff  in  the  was  the  plaintiff  in  the  action  or  not. 

execution.     Wilson  z.  Broder,  10  Cal.  Chandlery.  Reid,  114  Ala.  390. 

486.  Qualified  faoeessor  in  OAoe —  To  Be* 

A  Motion  May  Bo  Maintained  in  the  cover  Books,  Etc.  —  Code  Ala.,  §§  206- 

Hame  of  the  State  for  the  use  of  the  212  (Civ.  Code,  §§  3133-3139),  giving  to 

county,   to  recover    of    a    delinquent  the  "  qualified  successor  "  in  an  office 

trustee    school   moneys    collected    by  a  summary  remedy  to  compel  the  per- 

him.    Jernegan  v.  Gray,  14  Lea  (Tenn.)  son  whose  term  of  office  has  expired  to 

536.  deliver  the  books,  papers,  etc.,  unlaw- 

Immaterial  Variance.  —  Where  an  ex-  fully  withheld,  does  not  extend  to  a 
ecution  was  in  the  name  of  the  presl-  person  who,  after  a  contest,  has  been 
dent  and  directors  of  the  Bank  of  Ten-  declared  entitled  to  the  office,  but 
nessee,  and  a  motion  for  the  nonreturn  whose  term  of  office  will  expire  on  the 
of  such  execution  was  made  in  the  earliest  day  at  which  the  petition  can 
name  of  the  president,  directors,  and  be  brought  to  a  hearing.  Beebe  v. 
company  of  the  Union  Bank  of  the  Robinson,  64  Ala.  171 
state  of  Tennessee,  this  was  held  to  be  "Assigns"  of  Party  to  Whom  Claim 
an  immaterial  variance.  Howard  v.  .  Payable.  —  Under  Rev.  Code  Ala.,  §930 
Union  Bank,  7  Humph.  (Tenn.)  26.  (Civ.  Code,  §  3802),  the  summary  pro- 
Amendment. —  Where  a  motion  prop-  ceeding  against  a  county  treasurer  for 
erly  lying  in  the  name  of  the  state  failure  to  pay  an  allowed  claim  against 
was  made  in  the  name  of  the  chairman  the  county  is  maintainable  only  by 
of  the  County  Court,  it  was  held  that  "  the  party  to  whom  the  claim  is 
it  might  be  amended  by  the  consent  of  payable,  his  legal  representatives,  or 
the  defendant  so  as  to  be  in  the  name  assign?."     The  word  '*  assigns  "  tm- 
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mary  method  exists  for  compelling  an  attorney  to  pay  over  money 
collected  for  a  client,  the  remedy  is  available  to  clients  only.1 
And  so  the  summary  proceeding  by  a  landlord  to  recover  pos- 
session from  a  tenant  holding  over  cannot,  under  some  statutes, 
be  brought  by  any  one  except  the  landlord.' 

b.  Personal  Representatives.  —  Where  the  summary 
remedy  is  expressly  given  to  certain  specified  persons,  it  cannot 
be  availed  of  by  representatives  of  such  persons,  unless  provision 
to  that  effect  is  made  by  statute.8  Under  some  statutes,  how- 
ever, the  remedy  survives  to  the  personal  representative  of  a 
party  entitled  to  maintain  it.4 

2.  Defendants  —  a.  Persons  Against  Whom  Remedy  Ex- 
pressly Given.  —  Conversely,  a  summary  proceeding  can  be 
maintained  against  those  persons  or  classes  of  persons  only 
against  whom  the  remedy  is  expressly  given.5 

b.  Personal  Representatives.  —  Unless  so  provided  in 
the  statute,  a  summary  remedy  expressly  given  against  certain 
persons  cannot  be  extended  by  construction  so  as  to  be  available 
against  the  personal  representatives  of  such  persons.6  But  some- 
ports  a  transfer  in  writing  and  not  by  sen  v.  Martin,  63  Cal.  282;  Caldwell  v. 
delivery  only.  Enloe  v.  Reike,  56  Ala.  Holly,  1  A.  K.  Marsh.  (K7O429;  Saulet 
500.  v.  Trepagnier,  7  Rob.  (La.)  227;  U.  S. 

Where  Remedy  Lies  tor  Btato.  —  Where  Bank  v.  Fleckner,  8  Mart.  (La.)  141. 
a  statute  gives  a  remedy  against  a  See  also  Allen  v.  Chapman.  168  Mass. 
sheriff  or  other  officer  "  on  motion  of    442. 

the   party  aggrieved,"    such    remedy        As  to  defendants  in  particular  sum- 
will  lie  for  the  state  as  well  as  for  in-    mary    proceedings,    see    the    specific 
dividuals.     Hand  v.  State,  5  Humph,     titles  throughout  this  work. 
(Tenn.)  515.     See  also  Carlton  v.  State,        6.  Logan    v.    Barclay,    3   Ala.    361; 
8  Heisk.  (Tenn.)  18.  Dumes  v.  McLosky,  5  Ala.  239;  Mur- 

1.  Sloan  v.  Johnson,  14  Smed.  &  M.  phy  v.  Branch  of  State  Bank,  5  Ala. 
(Miss.)  47;  McCreary  v.  Hoopes,  25  421;  Alexander  v.  Branch  Bank,  5 
Miss.  428;  Hess  v.  Joseph,  7  Robt.  (N.  Ala.  465;  Andrews  v.  Branch  Bank, 
Y.)  609;  Matter  of  Schell,  58  Hun  (N.  10  Ala.  375;  Ex  /.  Wilson,  54  Ala. 
Y.)  440;  Long  worth  v.  Handy,  2  Disney  296;  Prowell  v.  Fowlkes,  5  Bazt. 
(Ohio)  75.  And  see  generally  the  article  (Tenn.)  649  [overruling  Smith  v.  Woods, 
Attorneys,  vol.  3,  p.  112.  1    Coldw.    (Tenn.)    535];    Deriick    v. 

2.  See  the  article  Landlord  and  State,  3  Lea  (Tenn.)  396;  Park  v.  Wal- 
Tenant,  vol.  12,  pp.  870,  873.  ker,  2  Sneed  (Tenn.)  503;  Burroughs 

3.  Jones    v.    Brooks,    30    Ala.    588;     v.  Goodall,  2  Head  (Tenn.)  29;  State 
Ex  p.  Wilson,  54  Ala.  296;  Wilson  v.     v.  Deberry,  9  Humph.  (Tenn.)  605. 
Broder,  10  Cal.  486.  In   the  latter  case   the  court  said: 

4.  Mooring  v.  James,  2  Dev.  L.  (N.  "  The  Act  of  1833,  c.  43,  authoiizes 
Car.)  254;  Jordan  v.  Maney,  10  Lea  judgment  by  motion  against*  the  sheriff 
(Tenn.)  135.  See  also  Curry  v.  Mun-  and  his  securities.'  It  does  not,  by  its 
ford,  5  Heisk.  (Tenn.)  61.  express  provisions,  extend  to  the  ex- 

Tezai  —  Summary  Remedy  Against  At-  ecutor  or  administrator  of  the  sheriff; 

torney. —  Under  the  Texas  statute   a  and  we  do  not  think  it  should  be  so 

summary  remedy  against  an  attorney  .extended  by  construction.     For  a  de- 

for  failing  to  pay  over  money  collected  fault  of  the  sheriff,  it  is  much  more 

extends  to  the  case  of  an  administrator  appropriate  to  proceed  against  his  ex- 

for  whom  or  for  whose  intestate  the  ecui  or  or  administrator  upon  the  bond, 

attorney  has  collected  money  which  the  by  a  common-law  action,  in  which  the 

administrator   is  entitled    to    receive,  plea  of  fully  administered  might  be 

Trammell  v.  Shropshire,  22  Tex.  327.  put  in  and  the  issue  tried  by  a  jury. 

6.  James  v.  Auld,  9  Ala.  462;  Han-  We  dr  not  think,  therefore,  that  the 

10S0  Volume  XX. 


Parti*.  SUMMARY  PROCEEDINGS.  Defendants. 

times  the  statutes  allow  the  remedy  against  personal  representa- 
tives.1 

c.  Remedy  Against  Several  Parties  Jointly.  —  Where 
the  statute  gives  a  summary  remedy  against  several  parties  jointly, 
such  remedy  will  lie  only  against  all  such  parties,  and  is  not  avail- 
able against  part  of  them  only.2  Thus,  under  a  statute  provid- 
ing that  the  officer  and  his  sureties  shall  be  liable,  the  remedy  is 
available  only  when  all  the  sureties  are  joined;8  and  a  dismissal 
as  to  one  of  the  sureties  is,  in  such  case,  fatal  to  the  whole  pro- 
legislature  intended  to  extend  the  rem-  tion  against  them,  it  may  be  revived 
edy  by  motion  to  the  executor  or  ad-  against  the  personal  representative  of 
ministrator."  such  officer,  or  security,  in  the  same 
In  Pro  well  v.  Fowlkes,  5  Baxt.  way  that  suits  are  revived  against  per- 
(Tenn.)  649,  overruling  Smith  v.  Woods,  sonal  representatives  in  other  cases. 
1  Coldw.  (Tenn.)  535,  the  court  said:  Burroughs  v.  Good  all,  2  Head  (Tenn.) 
"  The  very  terms  of  the  statute  import  29;  Jordan  v.  Maney,  10  Lea  (Tenn.) 
that  the  officer  himself  must  be  pur-  135.  And  see  Curry  v.  Munford,  5 
sued,  and  that  the  demand  must  be  Heisk.  (Tenn.)  61. 
made  upon  him.  His  representative,  Texas  —  Surety  on  Writ  of  Error  Bond, 
if  he  be  dead,  is  the  custodian  and  de-  —  Where  a  surety  on  a  writ  of  error 
pository  of  his  personal  assets,  but  the  dies  pending  th*  writ,  his  personal 
fiduciary  trust  moneys  with  which  he  representatives  are  allowed  to  be  made 
is  charged  are  supposed  to  remain  in  parties  to  the  record,  and  judgment 
custodia  Ugis  in  the  hands  of  his  sue-  may  be  given  against  them  in  their  rep- 
cessor  in  office.  The  administrator  is  resentative  character  to  the  extent  of 
not  supposed  to  know  anything  about  liability  incurred  by  the  intestate.  St. 
his  official  affairs,  and  is  not  in  a  con-  Clair  v.  Hotchkiss,  28  Tex.  474. 
dition  to  protect  his  sureties  in  the  2.  Claiborne  County  v.  Sawyers,  1 
speedy  and  summary  remedy  given  to  Shannon  Tenn.  Cas.  35;  Voorhies  v. 
the  parties  in  interest,  of  which  they  Dickson,  1  Sneed  (Tenn.)  348;  Rice  v. 
are  not  e /en  entitled  to  notice."  Kirkman,  3  Humph.  (Tenn.)  415; 
May  Be  Bevived  Against  Personal  Sep-  Houston  v.  Dougherty,  4  Humph, 
resentative, —  Where  a  summary  pro-  (Tenn.)  505;  Hall  v.  Tompkins,  9 
ceeding  is  given  only  against  the  debtor  Humph.  (Tenn.)  592.  And  see  Hearn 
personally,  and  not  against  his  per-  v.  Ewin,  3  Coldw.  (Tenn.)  399;  Fry  v. 
sonal  representatives,  yet  where  the  Britton,  2  Heisk.  (Tenn.)  606;  Derrick 
proceedings  were  originally  against  v.  State,  3  Lea  (Tenn.)  396.  But  see 
the  debtor  personally  they  may  be  re-  Maxwell  v.  Pounds,  116  Ala.  551, 
vived  against  his  administrator  and  a  wherein  it  was  held  that  under  Civ. 
judgment  by  default  rendered  against  Code  Ala.,  §3764,  allowing  a  summary 
the  latter.  King  v.  Armstrong,  14  motion  against  a  sheriff  and  the  sure- 
Ala.  293.  ties  upon  bis  official  bond,  such  pro- 
Principal  and  Personal  Bepreeentative  ceeding  may  be  maintained  against 
of  Surety. — Under  a  statute  authorizing  any  of  the  parties,  principal  or  sure- 
a  summary  proceeding  against  a  prin-  ties,  who  have  been  given  notice, 
cipal  and  surety,  such  proceeding  will  3.  Hansen  v.  Martin,  63  Cal.  282; 
not  lie  against  the  principal  and  the  Rice  v.  Kirkman,  3  Humph.  (Tenn.) 
personal  representative  of  the  surety.  415;  Houston  v.  Dougherty,  4  Humph. 
Gillin  v.  Pence,  4  T.  B.  Mon.  (Ky.)  (Tenn.)  505;  Hall  v.  Tompkins,  9 
304.  Humph.  (Tenn.)  592;  Voorhies  v.  Dick- 
1.  In  Tennessee,  prior  to  the  Act  of  son,  1  Sneed  (Tenn.)  348;  Hearn  v. 
1858,  the  remedy  by  motion  against  an  Ewin,  3  Coldw.  (Tenn.)  399. 
officer  and  his  sureties  did  not  extend  Judgment  Not  Void. —  Where  a  sum- 
to  the  personal  representative  of  a  de-  mary  judgment  is  rendered  erroneously 
ceased  officer,  or  of  his  surety.  Park  against  a  part  of  the  proper  parties,  it 
v.  Walker,  2  Sneed  (Tenn.)  503.  But  is  not  absolutely  void,  and  is  a  protec- 
under  that  act  it  was  held  that  if  the  tion  to  purchasers  at  an  execution  sale 
officer  or  either  of  his  securities  dies  under  such  judgment.  Hall  v.  Tomp- 
during  the  pendency  of  a  suit  by  mo-  kins,  9  Humph.  (Tenn.)  592. 
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ceeding.1  And  so,  after  the  death  of  an  officer,  a  summary  judg- 
ment cannot  be  obtained  against  his  sureties  alone,  but  redress 
must  be  sought  at  common  law.*  Sometimes,  however,  the 
statutes  allow  the  proceeding  against  the  principal  and  the  surviv- 
ing sureties  where  some  of  the  sureties  are  dead,**  and  in  such 
case  the  record  must  show  that  the  sureties  not  joined  are  dead.* 

VL  Notice  — 1.  In  Civil  Cases  —a.  Necessity  For  — (i)  Wture 
Provided  by  Statute.  —  Where  a  statute  authorizing  a  summary 
proceeding  makes  provision  for  notice  to  the  defendant,  such 
statutory  notice  must  be  given  *  or  the  judgment  will  not  be 
sustained.6 

(2)  Where  Statute  Silent.  —  Ordinarily,  unless  the  statute  in 
plain  and  unequivocal  terms  dispenses  with  the  necessity  for 
notice,  the  defendant  is  entitled  to  reasonable  notice,  although 
the  statute  does  not  expressly  require  it.7  But  under  some 
statutes  providing  for  summary  proceedings  it  has  been  held 

1.  Claiborne  County  v.  Sawyers,   1  on  the  motion  docket  is  not  sufficient 

Shannon  Tenn.  Cas.  35.  notice  of  the  motion.  Lovinsr.  Humph- 

9.  James  v.  Auld,  9  Ala.  462;  Bur-  des,  67  Ala.  437. 

roughs  v.  Good  all,  2  Head  (Tenn.)  29.  Return   Must  Show  Proper  Notice. — 

But  see  Derrick  v.  State,  3  Lea  (Tenn.)  Where  the  statute  calls  for  ten  days' 

396.  notice,   the  giving  of  such  notice  is  a 

In    San  ford   v.   Spivey,    1   Shannon  judicial  fact  which  must  appear  from 

Tenn.  Cas.  117,  it  was  held  that  a  mo-  the  return.     Timberlake  v.  Brewer,  59 

lion  would  lie  against  the  officer  with-  Ala.  108. 

out  the  sureties  being  joined  with  him.  Judgment  Too  Soon  After   Service. — 

but  would  not  He  against  the  sureties  Where  a  summary  judgment  was  ren- 

without  the  officer  being  joined.  dered  in  less  time  after  service  of  the 

8.  Rice     v.    Kirkman,     3     Humph,  notice  than  was  prescribed  by  statute, 

(Tenn.)    415;     Hall    v.   Tompkins,    9  it  was  held  to  be  erroneous  and  prema- 

H  urn  ph.    (Tenn.)    592;     Shepherd    v.  ture,  but  not  void.     Bustard  v.  Gates, 

Hamilton  County,  8  Heisk.  (Tenn.)  380.  4  Dana  (Ky.)  431. 

Eevivor. —  Where  one  of    the  sure-  6.  Porter  v.  Tompkins,  Sneed  (Ky.) 

ties  dies  pending  the  suit,  the  motion  224. 

against  all  the  sureties  need  not  be  re-  Hot  Corrected  on  Appeal.  —  Where  a 
vived  as  to  him.  Shepherd  v.  Hamil-  summary  judgment  is  rendered  on  mo- 
ton  County,  8  Heisk.  (Tenn.)  380.  tion  without  notice,  it  will  not  be  cor- 

4,  Hearn  v.  Ewin,  3  Coldw.  (Tenn.)  rected  on  appeal,  nor  will  the  court 

399.  remand  the  cause  for  an  amendment 

6.  Caldwell  v.  Guinn,    54   Ala.-  64;  equivalent  to  a  new  suit,  but  will  re- 

Exp.  Pile,  9  Ark.  336;  McLain  v.  Tay-  verse   the  judgment  and  dismiss  the 

lor,  9  Ark.  358;  Danley  v.  Rector,   10  motion.    Stuarts.  McCuistion,  x  Heisk. 

Ark.  2it;  Hockaday  v.  Com.,  4  T.  B.  (Tenn.)  427. 

Mon.  (Ky.)  13;  Porter  v.  Tompkins,  Facts  Appearing  in  the  Bill  of  Excep- 
Sneed  (Ky.)  224;  Jenkins  v.  State,  33  tions  will  not  aid  a  defective  judgment 
Miss.  382;  Vance  v.  Connell,  Walk,  on  motion  without  notice.  Smart  v. 
(Miss.)  254;  Coleman  v.  Saunders,  5  McCuistion,  1  Heisk.  (Tenn.)  427. 
How.  (Miss.)  287;  Demoss  v.  Camp,  Motion  Discontinued.  —  Where,  in  a 
5  How.  (Miss.)  516;  Lewis  v.  Garrett,  summary  proceeding,  no  notice  is  given 
5  How.  (Miss)  434;  Gwin  v.  Vanzant,  and  no  action  is  taken  therein  at  the 
7  Yerg.  (Tenn.)  143.  And  see  the  term  at  which  it  was  entered,  the  mo- 
specific  titles  in  which  summary  pro-  tion  is  thereby  discontinued.  Lovins 
ceedings  are  treated.  v.  Humphries,  67  Ala.  437. 

Entry  of  Mution  on  Dooket  Hot  Sufficient  7.  Brown   v.  Wheeler,    3   Ala.   287; 

Hotice.  —  In   a    summary    proceeding  Williamson  v.  Burge,  7  Heisk.  (Tenn.) 

against  a  sheriff  whose  term  of  office  117.     See  also  Middle  ton  v.  Thorn  pson, 

has  expired,  the  entry  of  the  motion  1  Spears  L.  (S.  Car.)  69. 
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that,  in  the  absence  of  any  requirement  of  notice  to  the  defend- 
ant! none  is  necessary.1 

6.  Whbther  Judicial  Process.  —  As  a  general  rule,  the 
notice  in  summary  proceedings  is  not  process  such  as  is  con* 
sidered  the  commencement  of  a  suit,  and  the  giving  of  it  is  a 
mere  private  individual  act.* 

1.  Georgia.  —  Walden  v.  Lee  County,  Proceeding  by  SnrttUt  Against  Princi- 

60  Ga.  298;  Price  v.  Douglas  County,  pal.  —  The  securities   in   a   note   may 

77  Ga.  163.  confess  judgment   to   the  payee,  and 

Kentucky*  —  Rodes    v.    Com.,   6  B.  move  the  court  upon  that  judgment  for 

Mon.  (Ky.)  359.  a  judgment  over  against  the  principal. 

Mississippi.  —  Brown     v.     Oldham,  without  notice  to  him  of  the  pendency 

Walk.  (Miss.)  493.  of  the  suit  against  them,  or  of  the  mo- 

New  York.  —  People  v.  Mai  the  wson,  tion  against  him.     Newnan  v.  Camp- 

20  Johns.  (N.  Y.)  30a  bell,  Mart.  &  Y.  (Tenn.)  63. 

North  Carolina,  —  Prairie  v.  Jenkins,  Money   Loaned  While  in   Custody    of 

75  N.  Car.  545.  Court.  —  A  decree  directing  (he  calling 

Tennessee.  —  Williams    v.   Greer,    4  in  of  money  loaned   while  in  the  cus- 

Hayw.  (Tenn.)  235;    Will  v.  Witt,  5  tody  of  the  court  is  a  sufficient  notice 

Hayw.  (Tenn.)  276;  M'Nairy  v.  East-  to  the  borrower,  if  any  is  required,  of 

land,  10  Yerg.  (Tenn.)  310;  Voorhies  v.  a  summary  proceeding  against  him  for 

Dickson.  1  Sneed  (Tenn.)  348;  Vanbib-  the  recovery  of  such  money.     Vaughn 

ber  v.  Vanbibber,  10  Humph.  (Tenn.)  v.  Tealey,  (Tenn.  Ch.   1896)398.  W. 

53;    Coleman  v.   Davidson  Academy,  Rep.  868. 

Cooke  (Tenn.)  238;  Williams  v.  Harvey,  Revenues  Hot  Paid  Over  by  Collector. 

Cooke  (Tenn.)  466.  —  In  Kentucky  service  of  notice  is  not 

In  Newman  v.  Campbell,  Mart.  &  Y.  necessary  in  cases  of  motions  against 
(Tenn.)  63,  the  court  said:  "As  a  gen*  collectors  of  public  revenue  for  revenue 
eral  rule,  a  party,  to  be  concluded,  must  collected  and  not  paid  over.  Hocka- 
have  notice.  It  is  in  vain  to  provide  by  day  v.  Com.,  4  T.  B.  Mon.  (Ky.)  13; 
fundamental  rules  for  keeping  open  Rodes  v.  Com.,  6  B.  Mon.  (Ky.)  359. 
courts  of  justice,  and  doing  right  and  Refusal  to  Work  on  Highway.  —  Under 
justice  to  every  citizen,  if  no  day  be  an  early  New  York  act  giving  a  sum- 
given  him  to  appear  and  show  cause,  mary  proceeding  against  persons  who 
But  reasonable  as  these  rules  are,  still  refused  to  work  on  the  highway,  it 
there  are  cases,  growing  out  of  special  was  held  that  notice  to  the  party  was 
statutes,  silent  in  their  provisions  as  to  not  necessary.  Bouton  v.  Neilson,  3 
notice,  which  constitute  exceptions  to  Johns.  (N.  Y.)  474, 
the  general  rule."  9.  Stephens  v.  Hume,  1  Litt.  (Ky.)  7; 

Where  Proceeding  Is  in  Rem.  —  Where  B  rough  ton  v.  Allen,  6  Humph.  (Tenn.) 

a  statute  is  silent  as  to  the  notice  to  be  96;  Watkins  v.  Barnes,  1  Sneed  (Tenn.) 

given  if  the  proceeding  is  substantially  207. 

in  rem,  a  seizure  of  property  in  the  Notice  Only  Private  Paper.— The  notice 

possession  of  the  owner,  for  the  en-  is  not  a  leading  process  like  the  sum- 

forcement  of  a  lien  on  it,  is  sufficient  mons  by  which  suit  is  commenced,  but 

notice   to   the  owner.     Blanchard    v.  is  only  a  private  paper  in  the  hands  of 

Raines,  20  Fia.  467.  the  party  who  gives  it,  and  does  not  be- 

Snretiet.  —  Where  a  summary  pro-  long  to  the  court  until  the  motion  is 
ceeding  is  given  by  statute  against  a  made  and  the  notice  is  produced  in 
principal  and  his  sureties,  notice  to  the  evidence.  Cheatham  v.  Howell,  6 
former  is  generally  sufficient  to  sustain  Yerg/(Teon.)  311. 
a  judgment  against  principal  and  sure-  Motion  Commencement  of  Suit. —  In 
ties,  without  notice  to  the  latter.  Bax-  Tennessee  it  has  been  held  that  the  moo- 
ter v.  Marsh,  1  Yerg.  (Tenn.)  460;  tion  and  not  the  notice  is  the  corn- 
Young  v.  Hare,  11  Humph.  (Tenn.)  mencement  of  the  suit.  Bellanfont  z\ 
303;  State  v.  Ballentine,  2  Shannon  Coleman,  7  Heisk.  (Tenn.)  559.  But 
Tenn.  Cas.  140;  Park  z>.  Mighell,  3  see  Young  v.  Hare,  11  Humph.  (Tenn.) 
Wash.  737;  Kuhn  t>.  McMillan,  3  Dill.  303. 

(U.  S.)  372.     See  also  Schawacker  v.  In  8onth  Carolina,   however,   it  has 

McLaughlin,  139  Mo.  333.  been  held  that  a  summary  process  is 
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c.  Notice   Serving  as    Declaration    or   Complaint  — 

(i)  Necessary  Averments.  —  Under  some  statutes  the  notice  also 
serves  the  purpose  of  a  declaration  or  complaint,1  and  where  such 
is  the  case  the  notice  should  contain  all  the  material  averments 
required  of  a  pleading,  so  that  the  defendant  may  know  what  he 
is  called  upon  to  answer  and  be  enabled  intelligently  to  prepare 
his  defense.'  Thus  the  notice  must  conform  to  the  requirements 
of  the  statute,*  and  aver  all  the  facts  necessary  to  show  the  lia- 
bility of  the  defendant,4  and  the  right  of  the  plaintiff  to  the  relief 
demanded.*  A  failure  in  this  respect  constitutes  a  fatal  defect6 
which  may  be  taken  advantage  of  by  demurrer.7 

(2)  Wftat  Formality  Necessary.  —  The  notice  in  summary  pro- 
judicial  process  and  must  be  sealed  as  5  Port.  (Ala.)  537;  Caskey  v.  Nitcher, 
a  writ.  Hughes  *.  Phelps,  1  Brev.  (S.  8  Ala.  622;  McRae  v.  ColcJough,  2 
Car.)  81.  Ala.  74. 

1.  Broughton  v.  State  Bank,  6  Port.  3.  Milor  v.  Farrelly,  25  Ark.  353. 
(Ala.)  48;  Walker  v.  Turnipseed,  8  Ala.  Sufficient  to  Follow  Statutory  Form.  — 
679;  Jemison  v.  Planters',  etc.,  Bank,  The  notice  is  sufficient  if  it  follows  the 
17  Ala.  754;  Stanley  v.  Mobile  Bank,  form  prescribed  by  the  statute.  Mc- 
23  Ala.  652;  Tlmberlake  v.  Brewer,  59  Ghee  v.  Sutherland,  84  Ky.  198;  Phelps 
Ala.  108;  Hamblin  v.  Foster,  4  Smed.     v.  Jones,  91  Ky.  244. 

&  M.  (Miss.)  139.  4.  Atkinson  v.  Hulse,  30  Ark.  760; 

Kurt  Be  in  Writing.  —  Under  some  Thompson    v.    Healy,  4    Met.)   (Ky. 

statutes  the  notice  is  required  to  be  in  257. 

writing.     Milor  v.    Farrelly,   25   Ark.  6.  Bunnell  v.   Thompson,  12  Bush 

353.  (Ky.)  117. 

2.  Nabors  v.  Governor,  3  Stew.  &  P.  Statement  of  Everything  to  Be  Proved. 
(Ala.)  15;  Todd  v.  Caines,  18  B.  Mon.  —Under  some  statutes  the  notice 
(Ky  )  621;  Terrill  v,  Cecil,  3  Met.  (Ky.)  serves  the  purpose  of  a  declaration  or 
347;  Johnson  v.  Bradley,  11  Bush  (Ky.)  complaint,  and  where  this  is  the  case 
667;  Sharpe  v.  Roe,  13  Bush  (Ky.)  461;  it  should  contain  a  statement  of  every- 
Carr  v.  Meade,  77  Va.  142;  Naylor  v.  thing  to  be  proved.  Broughton  v.  State 
Literary  Fund,  5  Leigh  (Va.)  71;  Wash-  Bank,  6  Port.  (Ala.)  48. 

ington  County  v.  Dunn,  27  Gratt.  (Va.)  6.  Board  of  Educations.  Parsons,  22 

608:  Shepherd  v.  Brown,  30  W.  Va.  20.  W.  Va.  580. 

Should  State  Cause  and  Court.  —  A  sue-  A  Material  Mistake  in  Describing  the 

cinct  statement  of  the  cause  for  which,  Cause  of  Aotion  will  render  the  notice 

and  the  court  before  which,  the  motion  insufficient.    Cookesv.  Patriotic  Bank, 

will  be  made  should  be  contained  in  1  Leigh  (Va.)  433. 

the  notice.     Milor  v.  Farrelly,  25  Ark.  Defeots  Not  Cured  by  Averments  in  Mo- 

353.  tion.  —  Defects  in  the  substance  of  a 

Time  and  Flaoe  of  Motion.  —  Notice  of  notice  consisting  of  its  failure  to  con- 

a   motion   must  show  the  time  when  form  to   statutory    requirements  will 

and  the  place  at  which  the  motion  will  not  be  cured  by  a  motion  containing 

be  made.     Curry  v.  Munford,  5  Heisk.  all  the  necessary  averments.     Milor  v. 

(Tenn.)  61.          '  Farrelly,  25  Ark.  353. 

The  notice  must  state  at  what  term  Defect  Not  Cured  by  Proof.  —  A  failure 

the  motion  will  be  made.     Thomison  of  the  notice  to  state  facts  entitling  the 

v.  Douglass,  3  Baxt.  (Tenn.)  74.  plaintiff  to  the  relief  demanded  cannot 

Where  the  Plaintiff  Intends  to  Rely  on  be  cured  by   the  proof.     Bunnell  v. 

a  Special  Promise  it  must  be  set  forth  in  Thompson,  12  Bush  (Ky.)  117. 

the  process.     McDaniels   v.  Scoggins,  7.  Collier  v.  Powell,  23  Ala.  579. 

2  Mill  (S.  Car.)  227.  Not  by  Motion  to  Quash.  —  An  insuffi- 

Where  There  Are  Two  Statutes,  under  dent  description  of  the  cause  of  action 

which   the   rights  of   the   parties   are  in  the  notice  should  be  taken  advantage 

different,  the  notice  should  slate  under  of  by  demurrer  and  not  by  motion  to 

which  of  the  statutes  the  plaintiff  in-  quash.     Dawson  v.  Shaver,  1  Blackf. 

tends  to  proceed.     Hill  v.  Slate  Bank,  (Ind.)  204. 
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ceedings  is  not  required  to  be  framed  with  the  formal  precision 
and  technical  accuracy  of  a  declaration  at  common  law;1  and  it 
is  sufficient  if  it  states,  so  plainly  that  the  defendant  cannot  be 
misled,  the  nature  of  the  demand,2  when  *  and  where 4  the 
motion  will  be  made,  and  informs  the  court  of  the  judgment  it 
is  called  on  to  render.5 

(3)  Amendment.  —  Where  the  notice  in  summary  proceedings 
serves  the  purpose  of  a  complaint,  it  may  be  amended  on  motion  6 

1.  Lyon  v.  State  Bank,  1  Stew.  (Ala.)  8.  Martin  v.  Hardin  Justices,  6  J.  J. 
442;  Walker  v.  Chapman,  22  Ala.  116;  Marsh.  (Ky.)  7;  Murry  v.  Askew,  6  J.. 
Timberlake    v.   Brewer,   59  Ala.    108;  J.  Marsh.  (Ky.)  27;  Young  v.  Hare,  11 
Lemoigne  v.  Montgomery,  5  Call  (Va.)  Humph.  (Tenn.)  303. 

528;   Booth  v.   Kinsey,  8  Gratt.  (Va.)  Designation    of   Term    Sufficient.  —  A 

560;  Shepherd  v.  Brown,  30  W.  Va.  13;  notice  is  sufficient  which  merely  desig- 

Alexander  v.  Brown,  I  Pet.  (U.  S.)  683.  nates  the  term  at  which  the  motion  is 

But  see  Dawson  v.  Shaver,  1  Blackf.  to  be  made,  without  specifying  (he day. 

(Ind.)  204.  McRae  v.  Colclough,  2  Ala.  74;  State 

In  Shepherd  v.  Brown,  30  W.  Va.  21,  v.  Allison,  8  Heisk.  (Tenn.)  2. 
the  court  said:  "  This  mode  of  sum-  Where  Day  Specified,  Motion  Must  Be 
mary  proceeding  by  notice  was  not  in-  Made  There.  —  Where  the  notice  s pe ci- 
te nded  generally  to  confer  new  rights  fies  a  day  on  which  the  motion  will  be 
on  the  plaintiff,  but  to  give  him  a  made,  it  must  be  made  accordingly,  or 
simple  remedy  dispensing  with  the  some  step  taken  to  keep  the  proceeding 
rules  of  pleading  and  all  technical  ac-  alive.  Carey  v.  Edwards,  15  Ala.  105; 
curacy,  and  requiring  simply  that  it  Cheatham  v.  Howell,  6  Yerg.  (Tenn.) 
should,  according  to  the  usual  meaning  31  t. 

of  the  language  in  the  notice,  be  plain  4.  Martin  v.  Hardin  Justices,  6  J.  J. 

enough  to  infoim  the  plaintiff  clearly  Marsh.  (Ky.)  7;  Murry  r.  Askew,  6  J. 

what  is  the  object  of  the  notice,  so  that  J.  Marsh.  (Ky.)  27;  Young  v.  Hare,  11 

he  may  not  mistake  what  the  plaintiff  Humph.  (Tenn.)  303. 

really  claims."     See    also    Board    of  Sufficient  to  Designate  Judge.  —  Where 

Education  v.  Parsons,  22  W.  Va.  308;  the  notice  stated  that  the  motion  would 

Young  v.   Hare,  11    Humph.   (Tenn.)  be  made  before  the  circuit  judge  hold- 

3°3>  ing  the  Circuit  Court  of  L.  county,  it 

Bach  Notices  Will  Be  Treated  with  In-  was  held  not  to  be  defective  for  failing 

diligence    by    the    courts    as    regards  to  specify   the   place  of   holding  the 

formal  requisites,   being  presumed  to  court.       Brown     v.    State,    8    Heisk. 

be    the    acts    of    parties    and    not  of  (Tenn )  871. 

lawyers.  Washington  County  v.  Dunn,  5.  Timberlake   v.    Brewer,    59    Ala. 

27  Gratt.  (Va.)  608.     See  to  the  same  108. 

effect  Walker  v.  Chapman,  22  Ala.  116;  6.  Walker  v.  Turnipseed,  8  Ala.  679. 

Shepherd  v.  Brown,  30  W.  Va.  13.  Amendment  by  Addition  of  Averment. 

Certainty  to  Common  Intent.  —  A  notice  —  Where  a  notice  in  summary  proceed- 

certain  to  a  common  intent  is  sufficient,  ings  is  held  defective  on  error  for  the 

Bradley  v.  Tompkins,  Hard.  (Ky.)  192;  want  of    a    necessary  averment,    the 

Dorsey  v.  Beall,  Hard.  (Ky.)  574;  Mars  court  below,  to  which  the  cause  is  re- 

v.  Buckler,  1  Bibb  (Ky.)  267.  manded,  may    permit  an  amendment 

An  Error  in  the  Date  of  the  Summons  of  the  notice  by  the  addition  of  that 

is  not  ground  for   avoiding   the    pro-  averment.     Jemison  v.  Planters',  etc., 

ceeding.     Schroeder  v.  Tomlinson,  70  Bank,  23  Ala.  168. 

Conn.  348.  Note  Incorrectly  Copied.  —  Where  the 

2.  Lyon  v.  State  Bank,  1  Stew.  (Ala  )  note  sued  upon  is  incorrectly  copied  on 
442;  Colgin  v.  State  Bank,  11  Ala.  222;  the  copy  process,  the  service  will  not 
Timberlake  v.  Brewer,  59  Ala.  108;  be  set  aside  on  that  account,  but  the 
Mars  v.  Buckler,  1  Bibb  (Ky.)  267;  court  will  grant  leave  to  the  plaintiff  to 
Martin  v.  Hardin  Justices,  6  J.  J.  amend.  Wilson  v.  Pyles,  1  Stiobh.  L. 
Marsh.  (Ky.)  7;  Murry  v.  Askew,  6  J.  (S.  Car.)  357. 

J.  Marsh.  (Ky.)  27;  Young  v.  Hare,  it  After  Evidence  Heard.—  The  plaintiff 

Humph.  (Tenn.)  303.  will   not   be  permitted  to  amend  his 
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under  the  same  rules  which  govern  the  amendment  of  complaints 
in  ordinary  actions.1 

d.  Service.  —  The  notice  may  be  served  either  by  the  sheriff 
or  by  a  private  person.'  Where  the  service  is  by  the  sheriff  his 
return  is  evidence  of  the  fact  of  service,  but  he  delivers  the  paper 
to  the  party  who  gives  it  and  not  to  the  court.3 

e.  Appearance  as  Waiver.  —  The  rule  that  a  general 
appearance  by  a  defendant  waives  lack  of  notice  or  defects 
therein  applies  to  summary  proceedings,4  and  it  is  sufficient  if 
the  defendant  appears  by  counsel.5 

2.  In  Criminal  Cases.  —  In  a  summary  conviction  it  is  essential 
that  the  defendant  be  summoned,  or  have  notice  of  the  charge 
and  an  opportunity  to  make  his  defense.6 

Summons  or  Warrant  —  The  proceedings  may  usually  be  com- 
menced by  warrant  or  summons,  in  the  discretion  of  the  court,* 
but  the  use  of  the  warrant  should  be  cautiously  exercised,  and 

process  unless  by  consent,  after  the  ant  will  not  preclude  him  from  mov- 

evidence  has  been   heard.     Wilbanks  ing   to  quash   the  notice   because   of 

v.  Willis,  2  Rich.  L.  (S.  Car.)  108.     ,  substantial  defects  appearing  therein. 

1.  Palmer  v.  Fitts,  51  Ala.  489.  Shepherd  v.  Brown,  30  W.  Va.  13. 

2.  Lyon  v.  Stale  Bank,  1  Stew.  (Ala.;  6,  Cheatham  v.  Hodges,  Peck  (Tenn.) 
4|2;  Nabors  v.  Governor,  3  Stew.  &  P.  177. 

(Ala.)  15;  Cheatham  v.  Howell,  6  Yerg.  The  Entry  of  the  Home  of  the  Defend- 

(Tenn.)  311;  Haley  v.  Greenwood,  28  ant's  Attorney  in  the  court  docket  is  a 

Tex.  680.  sufficient  appearance  for  that  purpose. 

Personal  Service. —  In  Milor  v.  Far-  Wayne  v.  Kirby,  2  Bailey  L.  (S.  Car.) 

relly,  25  Ark.  353,  it  was  held  that  the  551. 

notice  should  be  personally  served.  6.  People  i>.   Phillips,  (Supm.  Cu)  I 

May  Be  Served  on  Election  Day.  — •  A  Park.  Crim.  (N.  Y.)q5;  Com.  v.  Borden, 
notice  in  summary  proceedings,  not  61  Pa.  Si.  272;  Geter  v.  Tobacco  In- 
being  considered  as  process,  may  be  sped  ion  Com'rs,  1  Bay  (S.  Car.)  354. 
served  on  a  general  election,  and  is  Appearance  Waives  IndefiniteneM. — 
sufficiently  served  by  permitting  the  The  defendant  in  a  criminal  case,  by 
defendant  to  read  it  without  deliver-  appearing  and  going  to  trial  without 
ing  him  a  copy  thereof.  Stephens  v.  objection,  waives  any  indefiniteness  in 
Hume,  1  Liu.  (Ky.)  7.  the  information  or  summons.     Come*. 

S.  Cheatham    v.    Howell,    6    Yerg.  Burkhart,  23  Pa.  St.  521. 

(Tenn.)  311.  Personal    Service. —  In    a    summary 

4.  King  v.  Armstrong,  14  Ala.  293;  criminal   proceeding   under    the  New 

Stanley  v.  Mobile  Bank,  23  Ala.  652;  Jersey  act  for  suppressing  vice  and  tm- 

Rutherford  f.  Smith,  27  Ala.  417;  Rat-  morality,  the  service  of  process  must 

Jiff  v.  Allgood,  72  Ala.  119;  Shepherd  v.  be  personal.     Handlin  v.  State,  16  N. 

Hamilton  County,  8  Heisk.  (Tenn.) 380;  J.  L.  96. 

Brown  v.  State,  8  Heisk.  (Tenn).  871;  Reference  to  Ordinance  Violated.  —  The 

Young  v.    Hare,  11  Humph.   (Tenn.)  notice  to  answer  a  complaint  for  the 

303;    Watkins    v.     Barnes,     1    Sneed  violation  of  an  ordinance  should  refer 

(Tenn.)  201;    Chaffin    v.   Crutcher,   2  to  the    ordinance  and    section    upon 

Sneed  (Tenn.)  360.     And  see  generally  which  it  is  founded,  and  should  sub- 

the  article  Appearances,  vol.  2,  p.  588.  stantially  set  out  the  provisions  whose 

A  Failure  to  Enter  the  Kotioe  on  the  violation  is  complained  of;  and  a  refer- 

day  to  which  it  was  made  returnable  ence  to  a  wrong  ordinance  will  vitiate 

will  be  waived  by  the  appearance  of  the  proceedings.     Keeler  v.  Milledge, 

the   parties   without  objection   to  the  24  N.J.  L.  142.  See  generally  the  article 

regularity  of  the   notice.     Taylor  v.  Ordinances,  vol.  15,  p.  409. 

Hardin,  4  B.  Mon.  (Ky.)  363.  7.  Com.  v.   Borden,  61  Pa.  St.  272; 

May  Move  to  Quash  for  Substantial  Do-  Com.  v.  Davenger,  10  Phila.  (Pa.)  478, 

foots,  —  The  appearance  of  the  defend-  30  Leg.  Int.  (Pa.)  321. 
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the  summons  is  to  be  preferred,  unless  otherwise  directed  by 
statute.1 

VIL  Pleadings  —  L  In  Civil  Cases  —  a.  Plaintiff's  Plead- 
INGS  —  (i)  Generally.  —  As  has  been  stated,  the  notice  in  sum- 
mary proceedings  usually  serves  as  a  declaration  or  complaint,* 
and  where  this  is  the  case  written  pleadings  are  not  required.8 
But  under  some  statutes  the  motion  may  be  heard  either  upon 
written  pleadings  or  without  them  *  Where  pleadings  are  filed 
in  such  proceedings,  technical  strictness  and  accuracy  are  not 
required,*  though  it  seems  necessary  that  the  pleading  should 
state  with  reasonable  certainty  all  the  facts  requisite  to  give 
jurisdiction.6 

(2)  Motion.  —  While  strict  technical  accuracy  is  not  required 
of  a  motion  for  a  summary  judgment,7  yet  such  motion  should 
state  all  jurisdictional  facts  with  reasonable  certainty;8  and 
where  it  is  deficient  in  proper  recitals,  the  judgment  based  thereon 

1.  Com.  v.  Borden,  61  Pa.  Si.  272.  6.  Kentucky.  —  Sharpe    v.    Roe,     13 

2.  See  supra,  VI.  1.  c.  Notice  Serv-    Bush  (Ky.)  461. 

ing  as  Declaration  or  Complaint.  Michigan.  —  Bryan     v.    Smith,    10 

3.  Lyon  v.  State  Bank,  1  Stew.  (Ala.)  Mich.  229;  Caswell  v.  Ward,  2  Dougl. 
442;  Pogue  v.  Luslc,  6  J.  J.  Marsh.  (Ky.)  (Mich.)  374;  Royce  v.  Bradburn,  2 
579;   Watson   v.   Gabby,    18   B.    Mon.  Dougl.  (Mich.)  377. 

(Ky.)  658.  New  Jersey.  —  Hopper  v.  Chamber- 
Filing  of  Declaration  Given  Ho  Effect,  lain,  34  N.  J.  L.  221;  Layton  v.  Dennis, 
—  Where  the  notice  serves  the  purpose  43  N.  J.  L.  380. 

of  a  declaration,  the  filing  of  a  declara-  New    York.  —  People  v.   Matthews, 

lion  also  is  unnecessary,  and  will  have  38  N.  Y.  451;  Hill  v.  Stocking,  6  Hill 

no  effect  on  the  proceeding.     Duncan  (N.  Y.)  317;    Wiggin  v.  Woodruff,    16 

v.  Tombeckbee    Bank,   4   Port.  (Ala.)  Barb.  (N.  Y.)  474;  Hallenbeck  v.  Gar- 

181.  ner,  20  Wend.  (N.  Y.)  22;  People  v.  De 

Beply.  —  Where  a  statute,   provided  Camp,  12  Hun  (N.  Y.)  378;  People  v. 

for  a  summary  proceeding  to  be  heard  Stuyvesant,  1  Hun  (N.  Y.)  102;  People 

and  determined  without  written  plead-  v.  Boardman,  4  Keyes  (M.  Y.)  59. 

ings,  it  was  held  that  the  filing  of  an  Pennsylvania.  —  McDermott  v.  Mcll- 

answer  by  the  defendant,  setting  up  wain,  75  Pa.  St.  341;  Uber  v.  Hickson, 

affirmative   matter,   did    not   make   it  6  Phila.  (Pa.)  132    23  Leg.  Int.  (Pa.) 

the  duty  of  the  complainant  to  reply  133;  McGinnis   v.  Vernon,  67  Pa.  St. 

thereto,  and  that  its  averments  were  149;  Erety  v    Wiltbank,  8  Phila.  (Pa.) 

not  to  be  regarded  as  admitted  by  the  300. 

failure  to  reply.     State  v.  Morgan,  80  Wisconsin.  —  Conley   v.   Conley,  78 

Iowa  413.  Wis.  665. 

4.  Couchman  v.  Maupin,  78  Ky.  7.  Croft  v.  Hicks,  26  Tex.  383;  Hix 
33.  v.  Cornelison,  7  Coldw.  (Tenn.)  299. 

6.  Caldwell  v.  Langford,  1  McMull.  See   generally  the  article   Motions, 

L.  (S.  Car.)  275;  Parker  v.  Martin,  1  vol.   14,   p.   70.     And  see  the  specific 

Bailey  L.  (S.  Car.)  138.  titles  in  which  summary  remedies  are 

Beasonable     Certainty     Hecessary.  —  treated. 

While  technical  precision  is  not  neces-  8.  Cohen   v.   Coleman,  71  Ala.  496; 

sary,  and  the  statement  in  the  petition  Johnson  v.  Bradley,  11  Bush  (Ky.)  667; 

of  the  cause  of  action  may  be  aided  by  Johnson  v.   Bruster,   2   Baxt.  (Tenn.) 

reference  to  the  account,  contract,  or  100;  Croft  v.  Hicks,  26  Tex.  383.    And 

other  writing,  indorsed  on  or  annexed  see  Chandler  v.  Reid,  114  Ala.  390. 

to  it,  yet  it  is  essential  that  the  cause  Names  of  Defendants.  —  The   motion 

of  action  should  in  some  way  be  set  should   disclose  the  names  of  all  the 

out  with  sufficient  certainty  to  prevent  parlies    against    whom    judgment    is 

a  surprise  upon  the  defendant.    Parker  sought,  else  it  will  be  bad  on  demurrer. 

v,  Martin,  1  Bailey  L.  (S.  Car.)  138.  Daniels  v.  Hamilton,  52  Ala*  105. 
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is  void,  notwithstanding  such  motion  may  refer  to  a  notice 
already  spread  upon  the  minutes  and  embracing  the  necessary 
facts. l 

In  whose  Name.  —  The  motion  should  run  in  the  name  of  the 
party  to  whom  the  remedy  is  given  by  law.' 

When  Made.  —  The  motion  must  be  made  at  the  term  stated  in 
the  notice,9  and  if  a  day  is  specified  the  motion  must  be  made 
then,4  unless  a  continuance  is  obtained.* 

b.  Defendant's  Pleadings. — The  defendant  in  a  summary 
proceeding  by  motion  may  either  demur  or  plead  to  the  issue,* 
and  is  entitled  to  the  same  defense  as  he  could  have  made  at 
common  law  in  an  action  for  the  same  cause.1  Formal  accuracy 
is  not  required  in  setting  up  the  defense,8  and  under  many  statutes 
it  is  competent  for  the  defendant  to  make,  without  plea,  any 
defense  which  could  be  made  with  it.9    But  sometimes  it  is  held 

Where  Statutory  Damages  Not  Asked  the  defendant  appeared  wiihout  point- 

for.  —  Where  a  statute  prescribes  what  ing  out  the  defect.     Carlton  v.  State,  8 

damages  shall  be  recovered  in  a  sum-  Heisk  (Tenn.)  16. 

mary  proceeding,  a  motion  which  sets  8.  Thomison   v.   Douglass,  3  Baxt. 

forth  l he  facts  with  sufficient  certainty  (Tenn.)  74. 

is  sufficient  to  support  a  judgment  for  Failure  of  Judge  to  Attend  Term.  —  In 

the  statutory  damages,  although  it  does  Wootten  v.  Bragg,  1  Gratt.  <Va.)  it  a 

not  expressly  ask  for  them.     McArthur  notice  given  to  a  regular  term  which 

v.  Dane,  61  Ala.  539.  the  judge  failed   to  attend  was  held 

Fatal  Varianoe.  —  Where,  in  a  sum-  sufficient  to  authorize  judgment  at  a 

mary  proceeding  against  a  sheriff  for  special  term. 

failure  to  pay  over  money  collected  on  4.  Garey  v.  Edwards.   15  Ala.  105; 

execution,   the   motion   described   the  Cheatham  v.  Howell,  6  Yerg.  (Tenn.) 

execution   as  issued  in   favor  of  one  311;   Parker  v.   Pitts,   1   Hen.   &  M. 

person,  and  the  evidence   introduced  (Va.)  4. 

related  to  an  execution  in  favor  of  a  5.  Parker    v.   Pitts,   t   Hen.  &    M. 

different  person,  the  variance  was  held  (Va.)4. 

fatal.     Lovins  v.  Humphries,  67  Ala.  6.  Griffin  v.  State  Bank,  6  Ala.  908; 

437.  Jemison  v.  Planters,  etc.,  Bank,  17  Ala. 

1.  Johnson     v.     Bruster.     2     Baxt.  754. 

(Tenn.)  99.  7.  Tennell  v.  Dozier,  Hard.  (Ky.)  51; 

2.  Shepherd  v.  Hamilton  County,  8     State  v.  Keadle,  44  W.  Va.  594. 
Heisk.  (Tenn.)  380.  8.  Sufficiency  of  Plea  of  "  Hot  Guilty." 

Substitution  of  Officer.  —  Where  mo-  —  While  the  plea  of  "  not  guilty  "  may 
tion  against  a  sheriff  for  county  rev-  not  be  the  most  appropriate  in  a  sum- 
en  ue  was  entered  in  the  name  of  the  mary  proceeding,  yet  it  is  sufficient  to 
then  chairman  of  the  County  Court,  it  throw  upon  the  plaintiff  the  burden  of 
was  held  not  error  to  allow  the  substi-  supporting  the  allegations  of  his  notice- 
tution  of  the  name  of  the  person  filling  Shute  v.  McRae,  9  Ala.  931. 
said  office  of  chairman  at  the  time  the  The  Plea  of  Hon  Assumpsit  toa  noticeof 
motion  was  heard.  Dawson  v.  Clark,  a  motion  for  sum  mary  judgment  throws 
3  Sneed  (Tenn.)  438.  upon  the  plaintiff  the  burden  of  prov- 

In  Name  of  State  —  Motion  by  Attorney-  ing  the  material  facts  stated   in  the 

General. —  In   a    summary  proceeding  notice.    Griffin  v.  State  Bank,  6  Ala. 

lying  in  behalf  of  the  state,  the  caption  908. 

both  of  the   notice   and   motion   was  9.  Washington  County  v.  Dunn,  27 

properly  entitled  in  the  name  of  the  Gratt.  (Va.)  608. 

state,  but  the  motion  proceeded.  "  This  New  York  —  Becovery  of  Possession  by 
day  comes  D.,  attorney-general,"  etc.,  Landlord.  —  Under  Code  Civ.  Pro.  N. 
"  and  moves  for  judgment,"  etc.  It  Y.,  §  2244,  a  written  answer  is  pro- 
was  held  that  this  did  not  render  the  vided  for  in  summary  proceedings  to 
motion  fatally  defective,  especially  as  recover  possession  of  real    property. 
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that  special  defenses  must  be  pleaded  in  order  to  be  admissible 
in  evidence.1 

2.  In  Criminal  Cases  —  a.  On  What  Pleadings  Proceeding 
INSTITUTED.  —  Ordinarily,  a  summary  criminal  proceeding  may 
be  instituted  on  an  informal  report  or  complaint,  which  is  some- 
times oral,*  though  an  information  or  complaint  in  writing  is 
frequently  required.8 

6.  Form  and  Sufficiency.  —  The  information  or  complaint 
should  follow  the  language  of  the  statute  providing  for  the  pro- 
ceeding,4  and  should  be  sufficiently  specific  to  inform  the  defend- 
ant  of  the  substance,  time,   and  place  of  the  offense  charged.* 

Deutermann  v.  Wilson,  14  Daly  (N.  Petition  Based  on  Report  of  Officer.— 
Y.)  563,  15  Civ.  Pro.  (N.  Y.)  411 ;  In  re  Summary  criminal  proceedings  arc 
Wright,  (Buffalo  Super.  Ct.  Gen.  T.)  frequently  instituted  on  a  written  pe- 
16  N.  Y.  Supp.  808;  Bloom  v.  Hayek, 
71  Hun  (N.  Y.)  252;  Wands  v.  Robarge, 
(County  Ct.)  24  Misc.  (N.  Y.)  273.  See 
generally  the  article  Landlord  and 
Tenant,  vol.  12,  p.  842. 

1.  The  Plea  of  Payment  is  a  special 
defense  to  an  action  of  debt  on  a  judg- 
ment, and  therefore  in  an  action  by 
summary  process  that  defense  must  be 
formally  pleaded  to  be  admitted  in  evi- 
dence. Bailey  v.  Wilson,  1  Bailey  L. 
(S.  Car.)  15. 

Hon  Est  Factum  —In  a  summary 
proceeding  on  an  official  bond,  if  the 
sureties  on  such  bond  desire  to  deny 
their  liability  they  must  crave  oyer  and 
plead  non  est  factum.  Hamblin  v. 
Foster,  4  Smed.  &  M.  (Miss.)  139. 

2.  Deitz  ?'.  Central,  1  Colo.  323; 
Alton  v.  Kirsch,  68  111.  261;  Salisbury 
v.  Patterson,  24  Mo.  App.  169. 

Arrest  Without  Warrant.  —  An  arrest 
for  an  offense  against  the  ordinance 
may  be  made  without  a  warrant  where 


the  offense  is  committed  in  the  officer's    (Pa.)  399. 


tition,  based  usually  on  the  informa- 
tion or  report  of  an  officer.  State  v. 
Robitshek,  60  Minn.  123;  Kansas  City 
v.  O'Connor,  36  Mo.  App.  594;  Missouri 
City  v.  Hutchinson,  71  Mo.  46;  Exp. 
Hollwedell,  74  Mo.  395 

Offense  on  High  Seas  —  Complaint.  — 
Under  Rev.  Stat.  U.  S.,  §§  4301,4302, 
providing  for  a  summary  complaint  for 
an  offense  on  the  high  seas,  the  com- 
plaint must  be  verified  by  an  oath 
taken  before  the  court  or  judge  or  clerk 
of  court,  or  before  some  commissioner 
who,  in  the  absence  of  the  judge,  may 
be  applied  to  for  a  warrant  or  sum- 
mons; and  it  Is  noi  enough  to  take  an 
affidavit  before  a  deputy  clerk  acting 
in  the  capacity  of  a  notary  public. 
But  it  seems  that  the  want  of  due  veri- 
fication of  the  complaint  is  waived  by 
the  voluntary  appearance  of  the  ac- 
cused. U.  S.  v.  Smith,  17  Fed.  Rep. 
510. 

4.  Com.   v.  Brownbridge,  1  Brews. 


presence,  and  in  such  case  ihe  offender 
may   be   prosecuted    under  a  charge 
orally  preferred  by  the  officer.     Oran 
v.  Bles,  52  Mo.  App.  509. 
A  Justice  of  the  Peaoe,  having  plain 


Should  Bring  Case  Within  Statute.  —  In 

a  summary  criminal  proceeding  the 
complaint  should  clearly  bring  the  case 
within  the  statute,  and  should  show 
that  the  party  is  not  within  any  excep- 


view  and  personal  knowledge  of  the  tions  stated  in  such  statute.    Jacobus 

commission  of  an  offense  within  his  v.  Meskill,  56  N.  J.  L.  255. 
summary  jurisdiction,  may  arrest  and        8everal  Violations  of  the  Aet  may  be 

convict  the  offender  without  previous  included  in  one  information,  but  there 

complaint  or   warrant.      Holcomb   v.  cannot  be  a  conviction  for  a  greater 


Cornish,  8  Conn.  375. 

3.  Com.  v.  Borden,  61  Pa.  St.  272; 
Com.  v.  Davenger,  10  Phila.  (Pa.)  478, 
30  Leg.  Int.  (Pa.)  321;  Geter  v.  Tobacco 
Inspection  Com'rs,  1  Bay  (S.  Car.)  354. 
See  also  In  re  Northern  Liberty  Hose 


number  than  are  charged  in  the  infor- 
mation. Com.  v.  Cummings,  2  Pa.  L. 
J.  Rep.  49,  3  Pa.  L.  J.  265. 

5.  Com.  v.  Burkhart,  23  Pa.  St.  521; 
Geter  v.  Tobacco  Inspection  Com'rs,  1 
Bay  (S.  Car.)  354;  Singleton  v.  Charles- 


Co.,  13  Pa.  St.  193.     And  see  generally    ton  Tobacco  Inspection  Com'rs,  2  Bay 

the  article  Indictments,  Informations,     (S.  Car.)  105. 

and  Complaints,  vol.  io,  p.  344.  Requisites  of  Information.  —  Summary 
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But  any  indefiniteness  is  cured  by  the  defendant's  appearing  and 
going  to  trial  without  objection.1 

VIIL  TBIAL  —  1.  In  GeneraL  —  Where  the  statute  providing  a 
summary  remedy  prescribes  specifically  the  method  of  procedure, 
no  other  mode  than  that  directed  by  the  statute  can  be  pursued.9 
But  where  the  form  of  procedure  is  not  specially  prescribed  by 
the  statute,  the  proceedings  should  be  as  nearly  as  possible 
according  to  the  course  of  the  common  law.3 

In  Case  the  Defendant  Hakes  Default,  the  facts  relied  on  to  substantiate 
the  plaintiff's  claim  must  be  established  by  proof.4 

.  2.  Eight  to  Jury  TriaL  —  It  has  frequently  been  decided  that 
the  constitutional  guaranty  of  trial  by  jury  does  not  extend  to 
summary  proceedings  unknown  to  the  common  law,5  and  under 
most  statutes  authorizing  such  proceedings  the  judge  is  made 
the  sole  trier  of  the  facts,6  though  provision  is  sometimes  made 

criminal  proceedings  must  be  founded  being  heard  in  his  own  defense.    Geter 

on  an  information  containing  the  day  v  Tobacco  Inspection  Com'rs.  i  Bay 

of  the  taking  of  it,  the  place  where  it  (S.  Car.)  354. 

was  taken,  the  name  of  the  informer,  Evidence.  —  It  is  essential  to  a  sum- 
the  name  and  official  designation  of  mary  conviction  that  the  evidence  be 
the  magistrate  before  whom  it  was  such  as  the  common  law  approves,  un- 
taken,  the  name  of  the  offender,  and  less  a  statute  otherwise  directs.  Com. 
an  exact  description  of  the  offense  and  v.  Borden,  6]  Pa.  St.  272. 
the  time  of  its  alleged  commission.  Witnesses  Mart  Be  Sworn.  —  In  sum- 
Corn,  v.  Davenger,  10  Phila.  (Pa.)  478,  mary  criminal  proceedings  the  wit- 
30  Leg.  Int.  (Pa.)  321.  See  also  Com.  nesses  against  the  accused  must  all  be 
v.  Wigoner,  1  Kulp  (Pa.)  66.  on  oath.     Geter  v.  Tobacco  Inspection 

Lack  of  Speciflo  Charge  Fatal.  —  When,  Com'rs,  1  Bay  (S.  Car.)  354;  Singleton 
on  a  summary  conviction,  there  is  no  v.  Charleston  Tobacco  Inspection 
fixed  and  definite  charge  in  the  infor-  Com'rs,  2  Bay  (S.  Car.)  105. 
mation  of  the  offense  or  complaint,  the  4.  Terrill  v.  Cecil,  3  Met.  (Ky.)  347; 
defect  is  fatal,  and  the  court  will  re-  Todd  v.  Caines,  18  B.  Mon.  (Ky.)62i; 
verse  the  proceedings.  The  informa-  Thompson  v.  Healy,  4  Met.  (Ky.)  257. 
tion  must  contain  a  complete  statement  No  Presumption  of  Waiver  of  Errors.  — 
of  the  offense,  with  all  its  qualities.  Where  a  s'aiule  gives  a  summary  pro- 
Corn,  v.  Cane,  2  Pars.  Eq.  Cas.  (Pa.)  ceeding  by  motion  and  the  defendant 
265.  has  no  day  in  court,  no  presumption  of 

Great  Strictness  Not  Required.  —  A  a  waiver  of  errors  by  him  is  to  be 
complaint  for  the  violation  of  an  ordi-  made.  The  burden  is  upon  the  plain- 
nance  of  the  city  of  Trenton  was  held  tiff  to  make  out  his  case  in  every  ma- 
not  in  (he  nature  of  an  information  by  terial  point,  and  if  the  proceeding  be 
a  common  informer,  and  the  same  defective  in  any  material  matter  it  is 
strictness  was  not  required.  Keeler  v.  not  merely  voidable  but  void.  Cannon 
Milledge,  24  N.  J.  L.  142.  v.  Wood,  2  Sneed  (Tenn.)  177. 

1.  Com.  v.  Burkhart,  23  Pa.  St.  521.  6.  See  Am    and  Eng,  Encyc.  of  Law 

2.  French  v.  Wilier,  126  III.  611.  (2d  ed.),  titles   Constitutional  Law,  vol. 
8.  People  v.   Phillips,  (Supm.  Ct.)  1  6,  p.  977;  Summary  Proceedings. 

Park.  Crim.  (N.  Y.)  95;  Geter  v.  To-  6.  Chambers  v.  Stringer,  62  Ala.  596: 

bacco   Inspection   Com'rs,    1    Bay   (S.  Irwin  v.  Scruggs,  32  Ala.  516;  Rodes  v. 

Car.)  354.     See  also  Com.  v.  Cane,  2  Com.,  6  B.  Mon.  (Ky.)  360;  Creighton 

Pars.  Eq.  Cas.  (Pa.)  265;  Com    v.  Dav-  v.  Johnson,  Litt.  Sel.  Cas.  (Ky.)  241; 

enger,  ro  Phila.  (Pa.)  478,  30  Leg.  Int.  West  v.  Carleton,  8  La.  253;  Francis  v. 

(Pa.)  321;  Com.  v.  Liller,  12  Lane.  Bar  Weaver,  76  Md.  457;  Woodward  v.  May, 

(Pa.)  188.  4  How.  (Miss.)  389;  McLean  v.  State,  8 

Opportunity  to  Be  Heard.  —  In  sum-  Heisk.  (Tenn.)  22;  Clingman  v.  Barrett, 

mary  criminal  proceedings  the  accused  6  Humph.  (Tenn.)   20;  Farnsworth  *. 

must   have   time   and   opportunity  of  Bell,  1  Shannon  Tenn.  Cas.  16. 
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for  a  jury  trial.1  Where  there  is  no  jury  the  court  must 
determine  the  case  upon  the  same  principles  that  ought  to  govern 
a  jury  in  an  action  for  the  same  cause,9  and  his  judgment  upon 
the  facts  is  equivalent  to  the  verdict  of  a  jury.s 

IX.  Judgment  akd  Record —  1.  In  Civil  Cases — a.  Showing 
Jurisdictional  Facts.  —  In  a  summary  proceeding  the  record, 
which  is  usually  the  judgment,  must  contain  everything  neces- 
sary to  give  the  court  jurisdiction  and  to  show  that  such  jurisdic- 
tion was  exercised  in  all  essential  particulars  in  accordance  with 
the  law  conferring  it,  else  the  judgment  will  not  be  valid.4    Thus, 

Allowance  of  Jury  Hot  Reversible  Error.  Arkansas.  — M\\ot   v.    Farrelly,    25 

—  The  fact  alone  that  a  jury  trial  is  Ark.  353;    Morris  v.  Dooley,  59  Ark. 

improperly  allowed  in  a  summary  pro-  483. 

ceeding  is  not  reversible  error.  Crowder  Illinois,  —  Mackey  v.  McCaffrey,  23 

v.  Bradley,  1  Shannon  Tenn.  Cas.  643.  111.  App.  595. 

1.  Warwick  v.  Brooks,  67  Ala.  252:  Kentucky.  —  Williams  v.  Williams,  3 

Curry  v.  Mobile  Bank,  8  Port.  (Ala.)  Litt.  (Ky.)40. 

Mississippi.  —  Woodward  v.  May,  4 


360;  Fry  v.  Myers,  56   N.   J.   L.   115; 
Bloom  v.  Huyck,  71  Hun  (N.  Y.)  252; 


How.  (Miss.)  395. 


Jennings  v.  McCarthy,  (C.  PI.  Gen.  T.)  •  New  Jersey.  —  Hopper  v.  Cham  be  r- 

16  N.Y.  Supp.  161.  lain,  34  N.  J.  L.  221. 

Benefit  of  Doubt.  —  Where  it  is  doubt-  Pennsylvania.  —  Leinbach   v.    Kauf. 

ful  whether  the  defendant  is  entitled  to  man,  43  Leg.  Int.  (Pa.)  4. 

a  trial  by  jury  under  an  act  providing  Tennessee.  —  Hamilton  v.  Burum,  3 

for  a  summary  proceeding,  he  should  Yerg.   (Tenn.)   355;    Porter  v.  Webb, 

have  the  benefit  of  the  doubt.     Miller  4  Yerg.  (Tenn.)  161;  Garner  v.  Carrol, 

v.  Moore,  2  Humph.  (Tenn.)  421.  7  Yerg.  (Tenn.) 365:  Marshall  v.  Hill,  8 

S.Trigg  v.   McDonald,   2    Humph.  Yerg.  (Tenn.)  101;  Atkins  v.  Murphey, 

(Tenn.)  386.  9  Yerg.  (Tenn.)  264;  McNairy  v.  East- 

3.  Ramey  v.  McBride,  4  Strobh.  L.  land,  10  Yerg.  (Tenn.)  310;  Jones  v. 
(S.  Car.)  12.  Read,  1  Humph.  (Tenn.)  335;  Snell  v. 

4.  Alabama.  —  Logwood  v.  Planters',  Rawlings,  3  Humph.  (Tenn.)  85;  Barry 
etc.,  Bank,  Minor  (Ala  )  23;  Yancey  v.  v.  Patterson,  3  Humph.  (Tenn.)  313; 
Hankins,  Minor  (Ala.)  171;  Hill  v.  Burt  v.  Davidson.  5  Humph. (Tenn.)425; 
State  Bank,  5  Poit  (Ala.)  537;  Bates  Clingnan  v.  Barrett,  6  Humph.  (Tenn.) 
v.  Planters',  etc.,  Bank,  8  Port.  (Ala.)  20;  Hubbard  v.  Cole,  9  Yerg.  (Tenn.) 
99;  Levert  v.  Planters',  etc.,  Bank,  8  502;  Stuart  v.  McCuistion,  1  Heisk. 
Port.  (Ala.)  104;  Curry  v.  Mobile  Bank,  (Tenn.)    427;     Curry    v.    Munford,    5 

8  Port.  (Ala.)  360;  Betlis  v.  Taylor,  8  Heisk.  (Tenn.)  61;  Wynne  v.  Taylor,  5 
Port.  (Ala.)  564;  Ford  v.  Mobile  Bank,  Heisk.  (Tenn.)  691;  Haynes  v.  Gates, 

9  Port.  (Ala.) 471;  Bondurant  v.  Woods,  2  Head  (Tenn.)  598;  Voorhies  v.  Dick- 
1  Ala.  543;  McWalker  v.  Branch  of  State  son,  1  Sneed  (Tenn.)  348;  Cannon  v. 
Bank,  3  Ala.  153;  Smith  v.  Branch  Bank,  Wood,  2  Sneed  (Tenn.)  177;  Ragsdale 
5  Ala.  26;  Allums  v.  Hawley,  8  Ala.  584;  v.  Stale,  2  Swan  (Tenn.)  416;  Anderson 
Broughton  v.  Robinson,  11  Ala.  922;  v.  Binford,  2  Baxt.  (Tenn.)  310;  Ex  p. 
Fitzpatrick  v.  Branch  Bank.  14  Ala.  Savage,  4  Baxt.  (Tenn.)  337;  Crockett 
535;  Evans  v.  Slate  Bank,  15  Ala.  81;  v.  Parkison,  3  Cold w.  (Tenn.)  219; 
Jemison  v.  Planters',  etc.,  Bank,  17  Tipton  v.  Harris,  Peck  (Tenn.)  414; 
Ala.  754;  Arthur  v.  State,  22  Ala.  61;  Singleton  v.  Bell,  Cooke  (Tenn.)  267; 
Rutherford  v.  Smith,  27  Ala.  417;  Galbraith  v.  Chestnutt,  2  Shannon 
Gunn  v.  Howell,  27  Ala.  663;  Connoly  Tenn.  Cas.  99. 

v.  Alabama,  etc.,  R.  Co.,  29  Ala.  373;  United  States.  —  Thatcher  t>.  Powell, 

Irwin  v.  Scruggs,  32  Ala.  516;  Barclay  6  Wheat.  (U.  S.)  119. 

v.  Barclay,  42  Ala.  345;  Caldwell  v.  Time  and  Place  of  Motion.  —  The  rec- 

Guinn,  54  Ala.  64;  Enloe  v.  Reike,  56  ord  should  show  the  time  and  place  of 

Ala.  500;  Warwick  1:  Brooks,  67  Ala.  making  the  motion.     Curry  v.  Mun- 

252,  70  Ala.  412;  Ratliff  v.  Allgood,  72  ford,  5  Heisk.  (Tenn.)  61. 

Ala.  119.  Ground  of  Motion.  —  Where  the  motion 
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where  the  jurisdiction  of  the  court  to  proceed  in  the  summary 
mode  provided  by  statute  depends  upon  the  existence  of  some 
preliminary  fact,  the  record  must  affirmatively  show  either  the 
existence  of  the  fact  itself  or  that  the  court  determined  its 
existence.1 

Ho  Aider  by  Intendment.  —  The  record  must  be  complete  in  itself 
and  cannot  be  aided  by  intendment.*  But  it  has  been  held  that 
the  judgment  will  not  be  disturbed  on  account  of  technical 
insufficiencies  where  the  appellant's  bill  of  exceptions  sets  forth 
the  facts  necessary  to  supply  such  insufficiencies,3  and  a  misre- 
cital  in  describing  the  cause  of  action  is  amendable  by  a  reference 
to  the  notice  contained  in  the  transcript.4 

Where  the  Beoord  Bhowi  all  the  Jurisdictional  Facts,  the  same  presump- 
tions will  be  indulged  in  favor  of  the  judgment  as  in  proceedings 
according  to  the  course  of  the  common  law.5 

b.  Showing  Proof  of  Jurisdictional  Facts.  —That  the 

facts  giving  the  court  jurisdiction  were  duly  proved  should 
appear  affirmatively  of  record,6  but  it  is  held  to  be  enough  merely 

is  considered  as  the  commencement  of  2.  Zurcher   v.   Magee,   2  Ala.   253; 

the  suit,  the  record  should  show  dis-  Miller  v.  Holt,  1  Overt.  (Tenn.)  49. 

tinctly  the    particular  grounds  upon  Tested  by  Facts  Appearing  on  Face. — 

which  it  is  based,  and  upon  that  the  The  record  of  a  summary  proceeding 

judgment,  to  be  valid,  must  be  rested,  must  be  perfect  in  itself,  and  cannot  be 

Johnson   v.   Bruster,  2   Baxt.  (Tenn.)  aided  by  extrinsic  proof,  as  that  would 

100;    Watkins    v.     Barnes,     1   Sneed  be  in  effect  10  try  the  case  dt  novo  after 

(Tenn.)  201.  it  had  been  finally  adjudged.     It  must 

Applies  to  Justice's  Court.  —  In  Wynne  be  tested  by  the  facts  which  appear  on 

v.  Taylor,   5  Heisk.  (Tenn.)  691,  the  its  face.     Cannon  v.   Wood,  2  Sneed 

court  said:    "  The  principle  is  that  in  (Tenn  )  177. 

summary  proceedings,  as  well  before  8.  Gunn  v.  Boone,  7  Heisk.  (Tenn.) 

justices  of  the  peace  as  before  courts  8.     See  also  Clingman   v.  Barrett,   6 

of  record,  every  fact  which  is  necessary  Humph.  (Tenn.)  23. 

to  give  the  court  jurisdiction  and  to  4.  Jordan   v.    Branch   Bank,  5  Ala. 

authorize  the  judgment  must  be  set  284. 

out  in  the  judgment  as  having  been  5.  Shouse  v.  Lawrence,  51  Ala.  559. 

made  to  appear."  Presumption  in  Favor  of  Lower  Court's 

Rule  Not  Applicable  to  Judgment  on  Ap-  Decision.  —  Where  the  record  shows  all 

peal. — The  rule  requiring  that  all  juris-  the  jurisdictional  facts,  if  it  is  left  in 

dictional  facts  shall  be  recited  in  sum-  doubt  whether  the  lower  court  acted 

mary  judgments  does   not    extend   to  correctly  in  conducting  or  deciding  the 

the  judgment   finally  entered   in   the  cause,  it  will  be  presumed  on  appeal 

Supreme  Court  on  appeal.     Bittlck  v.  that  the  judgment  was  proper.    Single- 

McEwen,  7  Heisk.  (Tenn.)  1.  ton  v.  Bell,  Cooke  (Tenn.)  267. 

Where  Proceeding  Hot  Original  or  In-  Presumption  as  to  Hottae.  —  Where  a 
dependent. —  Where  a  summary  motion  summary  judgment  recites  that  a  no- 
is  not  an  original  or  independent  pro-  tice  and  certificate  were  produced  to 
ceeding,  but  is  made  in  the  progress  the  court,  etc.,  it  will  be  presumed  that 
of  a  cause  still  pending  to  effectuate  a  the  notice  and  certificate  found  in  the 
decree  therein,  and  the  entire  record  is  transcript  were  those  on  which  the 
before  the  court  as  part  of  the  case,  court  acted.  Jordan  v.  Branch  Bank, 
it  may  be  looked  to  in  supplying  imma-  5  Ala.  284. 

ferial   irregularities  or  omissions  ap-  6.  Lyon  v.  Slate  Bank,  1  Stew.  (Ala.) 

pearing  on   the  face  of  the  summary  442;    Walker  v.  Stale   Bank,  4  Stew, 

judgment.     Richards  v.    Williams,   3  &  P.  (Ala.)  215;    Andrews  v.  Branch 

Baxt.  (Tenn.)  186.  Bank,   10  Ala.  375;    Gtaham  v.  Rey- 

lt  Gunn  v.  Howell,  27  Ala.  663.  nolds,  45  Ala.  578;  Chandler  v.  Reid, 
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to  state  that  the  requisite  facts  were  proved,  without  setting  out 
in  detail  the  evidence  by  which  they  were  proved. l 

c.  Showing  Notice  to  Defendant.  —  Where  a  statute 
authorizing  a  summary  proceeding  provides  for  notice  to  the 
defendant,  the  record  must  show  either  the  voluntary  appearance 
of  the  defendant  or  else  that  the  notice  was  duly  given  as 

required.3 

Reference  toVotieo.  —  The  fact  of  notice  must  either  appear  affirma- 
tively on  the  record  or  there  must  be  a  reference  to  the  notice 
as  proof  thereof;  the  notice,  though  copied  into  the  transcript, 
cannot  be  looked  to  unless  made  part  of  the  record  by  proper 
reference.* 

d.  Showing  Plaintiff's  Right  to  Remedy.  —  The  record 

114  Ala.  390;  Ex  p.  Savage,  4  Baxt.  (Ala.)  148;  Arthur  v.  State,  22  Ala.  61; 

(Tenn.)  337.  Caldwell  v.  Guinn,  54  Ala.  64;  Bustard 

Most  Show  Proof  of  Every   Material  v.  Gates,  4  Dana  (Ky.)  431;  Vance  v. 

Averment. — The  judgment  entry  should  Connell,  Walk.  (Miss.)  254;  Jenkins  v. 

show  that  every  material  averment  of  State,  33  Miss.  382;  Burt  v.  Davidson, 

the  motion  was  proved.     Chandler  v.  5  Humph.  (Tenn.)  425;  Gwln  v.  Van- 

Reid,  114  Ala.  390.  zant,    7   Yerg.   (Tenn.)   143;    Lane   v. 

1.  McWhorierp.  Marrs,  1  Stew. (Ala.)  Keith,  2  Bast.  (Tenn)  189;  Galbraith 
63;  Riggs  v.  State  Bank,  11  Ala.  183;  v,  Chestnutt,  2  Shannon  Tenn.  Cas. 
Milor  v.  Farrelly,  25  Ark,  353:  Reading  99;  Beale  v.  Wilson,  4  Munf.  (Va.)  360. 
v.  Hoi  ton,  Hard.  (Ky.)  68;  Bradley  v.  Must  Show  Service  of  Proper  Length.  — 
Tompkins,  Hard.  (Ky.)  192;  Maxwell  The  record  must  show  that  notice  was 
v.  Perkins,  93  Pa,  St.  255;  Ferrel  v,  gerved  the  proper  length  of  rime  be- 
Finch,  8  Yerg.  (Tenn.)  433;  Ex  p.  Sav-  fore  trial,  Burti\  Davidson,  5  Humph, 
age,   4  Baxt.   (Tenn.)  337.     See    also  (Tenn.)  425. 

Birdsall  v.  Phillips,  17  Wend,  (N.  Y)  Statute  Silent  —  Seasonable  JTotiee.— 
464;  Simpson  v.  Rhinelanders,  20  When  the  statute  under  which  the  pro- 
Wend.  (N.  Y  )  103.  ceedings  are  broughi  does  not  in  terms 

In  Snell  v.  Rawlings,  3  Humph,  require  notice  to  be  given  for  a  certain 
(Tenn.)  85,  the  court  said:  "  In  sum*  number  of  days,  or  is  silent  in  respect 
mary  proceedings  by  motion  author-  to  notice,  it  will  be  sufficient  if  the  rec~ 
ized  by  various  statutes,  this  court  has  ord  shows  that  due  or  reasonable  notice 
established  in  many  cases  the  general  was  given  to  the  defendant.  Arthur 
principle  that  the  same  not  being  ac-  v.  State,  22  Ala.  61. 
cording  to  the  course  of  common  law.  On  Appeal  It  Cannot  Be  Inferred  that 
the  court  before  which  ihe  motion  is  notice  has  been  given  as  required  by 
made  must,  in  the  judgment,  in  order  law  unless  it  so  appears  in  the  rec- 
to its  validity,  set  forth  the  existence  ord.  Logwood  v.  Planters',  etc.,  Bank, 
of  a  state  of  facts  as  being  shown  in  Minor  (Ala.)  23. 

proof  authorizing  the  exercise  of  its  Presumption  that  Proof  Is  Sufficient. — 

jurisdiction  in   the   rendition  of  such  Where    the   record   recites  that  there 

judgments.     It  is  not  intended  by  this  was  proof  of  notice,  and  nothing  ap- 

that   the   court    should    describe   (he  pears  to  the  contrary,  the  presumption 

character  or  specify  ihe  details  of  the  is  that  there  was  legal  proof  of  a  suffi- 

testimony;  it  is  sufficient  that  the  court  cient    set  vice.     Bustard    v.    Gales,   4 

assume  as  having  been  made  to  appear  Dana  (Ky.)  431. 

to  them  the  state  of  facts  necessary  to  Motion  Made  on  Day  Specified.  —  In  all 

justify  their  legal  conclusions."  summary  proceedings  where  notice  is 

Recital  Hot  Conclusive.  —  The  recital  necessary,  it  must  appear  of   record 

of  all   the  jurisdictional   facts  in  the  that  the  motion  was  made  on  the  day 

judgment  is  not  conclusive  where  the  specified  in  the  notice.    Cheatham  v. 

bill  of  exceptions  contains  no  evidence  Howell,  6  Yerg.  (Tenn.)  311. 

from  which  such  facts  can  be  legiti-  8.  All  urns  v.    Hawley,   8  Ala.  584; 

mately   deduced.     Steele  v.    Davis,  5  Barclay  v.  Barclay,  42  Ala.  345;  Con- 

Heisk.  (Tenn.)  77.  noly  r.  Alabama,  etc.,  R.  Co.,  29  Ala, 

2,  Marchbanks  v.  Rogers,  z  Stew.  373. 
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must  show,  clearly  and  affirmatively,  that  the  plaintiff  is  entitled 
under  the  statute  to  pursue  the  summary  remedy.1  Thus,  where 
a  summary  remedy  is  given  to  a  particular  class  of  persons  —  as, 
for  instance,  accommodation  indorsers  —  the  record  must  show 
that  the  plaintiff  belongs  to  that  class.9 
e.  Showing   Defendant's  Liability.  —  The  record  must 

show  the  liability  of  the  defendant.8 

2.  In  Criminal  Cases  —  a.  Judgment  and  Sentence.  —  It  is 
essential  to  a  summary  conviction  that  there  should  be  a  judg- 
ment and  execution  according  to  the  common  law,  influenced  by 
the  special  authority  under  the  statute.4  The  judgment  should 
find  that  a  specific  act  has  been  performed  by  the  defendant,* 
describing  or  defining  it  with  sufficient  clearness  to  enable  an 
appellate  court  to  see  that  it  constitutes  a  violation  of  law.* 
And  where  the  sentence  imposes  a  fine  with  an  alternative 
imprisonment,  the  amount  of  the  fine  and  the  duration  of  the 
alternative  imprisonment  should  both  be  stated.7 

Presenoe  of  Defendant  Veoeesary.  —  The  defendant  cannot  be  sentenced 
in  his  absence.8 

The  Judgment  May  Be  Enforced  by  mittimus  against  the  person.9 

1.  Warwick  v.  Brooks,  67  Ala.  252,  Knit  Be  Precise  and  Exact.  —  Inasum- 

70  Ala.  4x2;  Jemison  v.  Planters',  etc.,  mary  conviction  the  adjudication  must 

Bank,    17   Ala.    754;     Leigh   v.   State  be  precise  and  exact  on  every  point  to 

Bank,  10  Ala.  339;  Mc Walker  t/.  Branch  which  it  refers.      People  v.    Phillips, 


of  State  Bank,  3  Ala.  153;  Levert  v.  (Supm.Ct.)  1  Park.  Crim.  (N.  Y.)  95. 
Planters',  etc..  Bank,  8  Port.  (Ala.)  7.  Com.  v.  Irwin,  1  Pa.  L.  J  Re 
104;    Sayre   v.    Mobile   Bank,  9  Poit.     408,  3  Pa.  L.  J.  59.     But  see  Com.  v. 


Planters',    etc..    Bank,    8   Port.  (Ala.)        7.  Com.   v.   Irwin,  1  Pa.   L.  J   Rep. 

J.  59.     But  see  Cc 
(Ala.)  423.  Davenger,  10  Phila.  (Pa.)  478,  30  Leg. 


Host  Show  Proof  of  Bight  to  Sue.  —  The  Int.  (Pa.)  321. 
record  must  show  that  all  the  facts  Judgment  for  Penalty. —  In  a  convic- 
necessary  to  show  that  the  plaintiff  tion  under  the  New  Jersey  act  for  sup- 
was  entitled  to  maintain  the  proceed-  pressing  vice  and  immorality,  there 
ings  weie  proved.  Logwood  v.  Plant-  must  be  a  judgment  for  the  penalty  as 
ers\  etc.,  Bank,  Minor  (Ala.)  23;  Dun-  well  as  a  conviction  of  the  offense, 
can  v.  Tombeckbee  Bank,  4  Port.  (Ala.)  Handlin  v.  State,  16  N.  J.  L.  96. 
181.  Commitment    in    Alteration. —  Under 

2.  Copass  v,  Wheelock,  1  Lea  (Ten n.)  Act  Pa.  June  11,  1885,  for  catching  fish 

381;  Allen  v.  Wood,  1  Head  (Tenn.) 436.  out  of  season,  the  commitment  should 

S.Curry  v.  Mobile  Bank,  8  Port,  be  in  the  alternative  and  should  author- 
(Ala.)  360;  Mc  Walker  v.  Branch  of  ize  the  sheriff  to  receive  the  fine  or  to 
State  Bank,  3  Ala.  153;  Andrews  keep  the  defendant  in  custody  one  day 
v.  Branch  Bank,  10  Ala.  375;  Barclay  t/.  for  each  dollar  unpaid.  Com.  v.  Kin- 
Barclay,  42  Ala.  345;  Graham  v.  Rey-  ter,  1  Wilcox  (Pa.)  3. 
nolds.  45  Ala.  578;  Garner  v.  Carrol,  7  To  Whom  Fine  to  Be  Paid.  —  Where  a 
Yerg.  (Tenn.)  365.  defendant  is  summarily  convicted  and 

4.  Com.  v.  Borden,  61  Pa.  St.  272.  sentenced  to  pay  a  fine  or  be  commit* 
Must  Conform  to  8tatnte.  —  In  a  sum-  ted   to  the   county  jail,  the  sentence 

mary  conviction,  the  judgment  must  must  state  to  whom  the  fine  is  to  be 

conform  to  the  provisions  of  the  s  atute  paid.     Grim  v.   Reinbold,  3  Pa.  Dist. 

undei  which  the  proceedings  were  in-  668. 

stituted.     Preusser  v.  Cass,  54  N.  J.  L.  8.  Davis  v.  Com.,  13  Pa.  Co.  Ct.  545; 

532.  Grim   v.    Reinbold,   3   Pa.    Dist.   668. 

5.  Reid  v.   Wood,   102  Pa.  St.  312;  See  also  Holcomb  v.  Cornish,  8  Conn. 
Laverty  v.  Com.,  35  Pa.  L.  J.  70.  375. 

6.  Com.  v.  Nesbit,  34  Pa.  St.  398;  9.  Com.  v.  Sorber,  1  Luz.  Leg.  Obs. 
Reid  v.  Wood,  102  Pa.  St.  312.  (Pa.)  42. 
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b.  RECORD  —  (i)  Necessity  For.  —  In  the  absence  of  any  statu- 
tory provision  to  the  contrary,  where  a  person  is  tried  and  con- 
victed in  a  summary  criminal  proceeding,  a  record  of  the  whole 
proceeding  must  be  made  up,  setting  forth  the  particular  circum- 
stances, so  that  it  may  appear  that  the  trial  court  has  conformed  to 
law  and  has  not  exceeded  its  jurisdiction.1 

(2)  What  It  Must  Show  —  (a)  In  General.  —  The  record  of  a  sum- 
mary conviction  must  show  on  its  face  everything  necessary  to 
sustain  the  conviction,3  otherwise  the  common  law  will  break 

Power  to  Enforce  Judgment  Inferred.  —  N.  J.  L.  142;  Buck  v.  Danzenbacker, 

Where  a  statute  confers  upon  an  offi*  37  N.  J.  L.  359;  Doughty  v.  Conover, 

cer    summary   jurisdiction  to    punish  42  N.  J.  L.  193;  Hoeberg  v.  Newton,  49 

offenses   by  fine   or   imprisonment,  ii  N.  J.  L.  617;  Hankinson  v.  Trenton, 

necessarily  confers  authority  to  issue  51  N.  J.  L.  495;  Jacobus  v.  Meskill,  56 

process    for   the    enforcement  of  the  N.  J.  L.  255;  Marinelli  v.  State,  61  N. 

judgment.      Willis  v.    Havemeyer,   5  J.  L.  177. 

Duer(N.  Y.)  447.  Neiv     York.  —  People    v.     Phillips, 

1.  Preusser  v.  Cass,  54  N.  J.  L.  532;  (Supm.  Ct.)  1  Park.  Crim.  (N.  Y.)  95. 

People  v.  Phillips,  (Supm.  Ct.)  1  Park.  Pennsylvania.  —  Hoffman    v.   Com., 

Crim.  (N.  Y.)  95;  Bennac  v.  People,  4  123  Pa.  St.  75;  Com.  v.  Cane,  2  Pars. 

Barb.  (N.  Y.)  164;  Com.  v.  Borden,  61  Eq.  Cas.  (Pa.)  265;  Com.  v.  Davenger, 

Pa.  St.  272;  Geter  v.  Tobacco  Inspec-  10  Phila.  (Pa.)  478,  30  Leg.  Int.  (Pa.) 

tion  Com'rs,  1  Bay  (S.  Car.)  354.     See  321;     Philadelphia    v.    Campbell,    11 

also  Singleion  v.  Charleston  Tobacco  Phila.  (Pa.)  163,  33  Leg.  Int.  (Pa.)  12; 

Inspection  Com'rs,  2  Bay  (S.  Car.)  105.  Com.   v.   Wigoner,    1    Kulp  (Pa.)  66; 

But  see  Willis  v.  Havemeyer,  5  Duer  Jones  v.  City,  2  Kulp  (Pa.)  68;  Com. 

(N.  Y.)447.  v.  Ressequi,  1  L.  T.  N.  S.  (Pa.)  124; 

In  People  v.  Phillips,  (Supm.  Ct.)  1  Kulp  v.  city,  29  Pa.  L.  J.  414;  Laverty 

Park.  Crim.  (N.  Y.)  105,  the  court  said:  v.  Com.,  35  Pa.  L.  J.  70. 

'*  That  the  design  of  the  conviction  is  Wisconsin.  —  Heplerv.  State,  43  Wis. 

not  merely  to  record  the  fact  of  the  479. 

judgment,  but  to  show  that  the  pro-  What  Particulars  Beoord  Host  Contain, 

ceedings  required  by  justice  had  been  — The  record  of  a  summary  conviction 

regularly  observed  and  the  sentence  must  contain  the  following  particulars: 

legally  supported  by  evidence,  is  every-  "An  information  or  charge  against  the 

where  evinced   by  the  language  and  defendant ;  a  summons  or  notice  of 

sentiments  of  the  ablest  judges  from  the  information,  in  order  that  he  may 

the  time  of  Lord  Holt,  who  himself,  on  appear  and  make  his  defense;  his  ap- 

all  occasions,  regarded  the  obligation  pearance  or  nonappearance;  his  con- 

of  recording  the  whole  proceedings  as  fession  or  defense;  the  evidence,  if  he 

a  necessary  counterpoise  against  the  does  not  confess;  and  the  judgment  or 

liability  to  erroi  or  misapplication  to  adjudication.     All  these  matters  must 

which  a  private  and  discretionary  tri-  be  particularly  set  out."      People  v. 

bunal  is  naturally  exposed."  Phillips,  (Supm.  Ct.)  1  Park.  Crim.  (N. 

Beoord  Styled  a  "Conviction."  —  The  Y.)  95.     See  also  Com.  v.  Davenger,  10 

adjudication  of    magistrates  in   sum-  Phila.  (Pa.)  478,  30  Leg.  Int.  (Pa.)  321; 

mary    criminal   proceedings   must  be  and  see  the  following  subdivisions, 

made  up  in  a  record  called  a  "  con  vie-  For  a  Sufficient  Record,  see  Com.  v. 

tion."     "A  conviction  in  this  sense  is  Burkhart,  23  Pa.  St.  521. 

the  record  of  the  summary  proceedings  Presumption  as  to  Hatters  Hot  Appear- 

upon  any  penal  statute  before  one  or  ing. —  Any  fact  not  appearing  on  the 

more  justices  of  the  peace    or  other  face  of  the  record  will  be  presumed  not 

persons    duly    authorized,   in   a  case  to    exist.       Com.   v.    O'Donnell,    150 

where  the  offender  had  been  convicted  Mass.  502. 

and  sentenced."     Preusser  v.  Cass,  54  Surplusage. —  Where  the   provisions 

N.  J.  L.  532.  of  a  statute  giving  a  form  of  summary 

9.  New  Jersey.  —  Handlin  v.  State,  conviction   is  merely  directory,  if  the 

16  N.  J.  L.  96;  Keeler  v.  Mi  Hedge,  24  record  of  conviction   contains    every- 
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in  and  level  all  the  proceedings.1  Greater  certainty  is  required 
in  such  records  than  in  indictments,  because  the  defendant  has 
no  opportunity  of  pleading  to  these  summary  forms,  and  they 
must  be  taken  strictly  since  they  must  be  taken  as  true  against 
the  defendant.' 

Compliance  with  statute.  —  The  record  must  show  a  strict  com- 
pliance with  all  statutory  requirements.8 

(b)  Jnriidiotion.  —  The  record  must  show  that  the  trial  court  had 
jurisdiction  over  the  case.4 

(c)  Description  of  Offense.  —  The  record  should  describe  the  offense 
of  which  the  defendant  is  convicted  with  sufficient  clearness  to 
show  that  it  is  within  the  terms  of  the  statute  authorizing  the 
proceeding.*  Where  the  record  itself  sets  out  a  definite  offense, 
it  will  be  sufficient  notwithstanding  the  fact  that  the  same  offense 
is  indefinitely  charged  in  the  information  on  which  the  writ 
issued.6 

FoUowing  Language  of  Statute.  —  It  has  been  held  that  a  conviction 
which,   in  describing  the  offense,    follows  the  language  of  the 


thing  required  by  the  form  given,  it     was  held.     Bracket!  v.  State,  2  Tyler 

will  riot  be  vitiated  by  unnecessarily    (Vt.)  152. 

slating  more  than  is  required.     Com.        5.  Keeler  v.  Milledge,  24  N.  J.   L. 

v.  Hardy,  1  Ashm.  (Pa.)  410.  142;  Buck  v.  Danzenbacker,  37  N.  J.  L. 

1.  Geter     v.     Tobacco      Inspection    359;  Hoeberg  v.  Newton,  49  N.  J.  L.  617; 

Com.  v.  King,  2  Kulp(Pa.)386;  Com.  v. 
Fisher,  3  Lane.  Bar.  (Pa.)  17.  See  also 
Bennac  v.  People,  4  Barb.  (K.  Y.) 
164. 

Unlawful  Act.  —  The  record  of  a  sum- 
mary conviction  should  contain  a  find- 


v. 
Com'rs,  1  Bay  (S.  Car.)  354. 

2.  People  v.  Phillips,  (Supm.  Ct.)  1 
Park.  Crim.  (N.  Y.)  95. 

Legal  Conclusion!.  —  Where  the  record 
contains  no  definite  facts,  but  only  a 
legal  conclusion  from  unrecorded  facts, 


the  conviction  will  be  reversed  on  ap-  ing  that  a  special  act  had  been  per 

peal.    Com.  v.  Nesbit,  34  Pa.  St.  398.  formed  by  the  defendant,  and  shonld 

8.  Bargis  v.  State,  4  Ind.  126;  Keeler  describe  or  define  such  act  in  such  a 

v.  Milledge,  24  N.  J.  L.  142;  Hoeberg  way  as  to  show  that  it  falls  within  an 

v.  Newton,  49  N.  J.  L.  617;  People  v.  unlawful  class  of  acts.     Com.  v.  Nes- 

Phillips,  (Supm.   Ct.)   1   Park.   Crim.  bit,  34  Pa.  St.  398;  Reid  v.  Wood,  102 

(N.  Y.)  95;  Com.  v.   Hardy,   1  Ashm.  Pa.  St.  312. 

(Pa.)  410;  Com.  v.  Davenger,  zo  Phila.  Swine  "Suffered  to  Go  at  Largo.'*  —  In 

(Pa.)  476,  30  Leg.  Int.  (Pa.)  321;  Geter  a  summary  proceeding  under  a  statute 

v.  Tobacco  Inspection  Com'rs,  1  Bay  to  forfeit  swine  **  suffered    to  go  at 

(S.  Car.)  354;  Hepler  v.  State,  43  Wis.  large,"   ihe  recotd   of  the   conviction 

47Q.  should  state  that  the  owner  of  the  hogs 

4.  People  v..Koeber,  7  Hill  (N.Y.)  39;  allowed  them  to  go  at  large,  for  the 

People  v.  Miller,  14  Johns.  (N.  Y.)  371,  statute    does    not    apply  where  they 

Philadelphia   v.  Nell,    3  Yeates   (Pa.)  escaped  from  their  owner  without  his 

475;  Com.  v.  Davenger,  10  Phila.  (Pa.)  fault.     Com.  v.  14  Hogs,  10  S.  &  R. 

478,  30  Leg.  Int.  (Pa.)  321.  (Pa.)  393. 

Where  Offense  Committed.  —  In  the  rec-  Using    Vets  in  Trout  Stream.  —  The 

ord  of  a  summary  conviction  the  place  record  of  a  summary  conviction  for  the 

where  the  offense  was  committed  must  violation  of  a  statute  prohibiting  the 

be  stated,  so   that  it   may  appear  to  use  of  nets,  except  in  streams  other 

have  been  within  the  jurisdiction  of  than  trout  streams,  is  insufficient  if  it 

the  court.     People  v.  Miller,  14  Johns,  does  not  show  that  the  stream  in  which 


(N.  Y.)  371. 

Where  Court  Held.  —  The  record  of  a 
summary  conviction  by  a  justice  of 
the  peace  must  show  where  his  court 


the  offense  was  committed  was  a  tront 
stream.  Com.  v.  Clauss,  5  Pa.  Dist. 
658. 

6.  Com.  v.  Burkhart,  23  Pa.  St.  521. 
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statute  and  sets  out  the  fact  that  the  charge  was  specifically 
proven  is  sufficient.1 

{(L)  Information  or  charge.  —  The  record  should  show  an  information 
or  charge  against  the  defendant.* 

(e)  Notice  and  Appearance.  —  It  should  appear  that  the  defendant 
was  served  with  summons  or  warrant,  or  was  otherwise  notified 
of  the  proceedings  and  given  a  chance  to  defend  himself;3  and 
the  fact  of  his  appearance  or  nonappearance  must  also  be  shown,4 

(f)  Defendant's  Plea.  —  The  record  should  set  forth  the  defendant's 
plea,  whether  of  denial  or  confession.5 

(g)  Evidence  on  Which  Conviction  Baaed.  —  Where  the  defendant  does 
not  plead  guilty  to  the  charge,  the  record  should  set  out  the  evi- 
dence, or  at  least  the  material  parts  of  it,  so  that  the  propriety 
of  the  conviction  may  be  ascertained  therefrom,5  and  it  is  the 

1.  Byers  z:  Com.,  42  Pa.  St.  89.  $ut  3.  Keeler  v.  Milledge,  24  N.  J.  L, 
see  People  v.  Phillip?,  (Supm.  Ct.)  1  142;  Preusser  v.  Cass,  54  N.  J.  L.  532; 
Park.  Ciim.  (N.  Y.)  9$,  wherein  it  was  People  v.  Phillips,  (Supm.  Ct.)  1  Park, 
said  that  in  describing  the  offense  it  Crim.  (N.  Y.)  95;  Com.  v.  Davenger, 
was  not  sufficient  merely  to  state  the  10  Phila.  (Pa.)  478,  30  Leg.  Int.  (Pa.) 
facts  of  the  offense  in  the  words  of  the  321;  Laverty  v.  Com.,  35  Pa.  L.  J.  70. 
act.  4.  Keeler  v.   Milledge,   24  N.  J.  L. 

Performing  Worldly  Bnginess  on  Sun-  142;  Preusser  v.  Cass,  54  N.  J.  L.  532; 

day. —  A  record  of  a  summary  coniric-  People  v.  Phillips,  (Supm.  Ct.)  1  Park, 

tion  for  performing  worldly  business  Crim.  (N.  Y.)  95;  Laverty  v.  Com.,  35 

on  Sunday  which  follows  ihe  form  pre-  Pa.  L.  J.  70. 

scribed   in    the    statute    is    sufficient,  6.  Keeler  v.   Milledge,  24  N.  J.  L. 

though  it  does   not  state  the  time  or  142;  Preusser  v.  Cass,  54  N.  J.  L.  532, 

place  when  the  work  was  done,  or  the  People  v.  Phillips,  (Supm.  Ct,)  1  Park, 

nature  of  it.     Com.  v.  Wolf,  3  S.  &  R.  Crim.  (N.  Y.)  95;  Com.  v.  Davenger,  10 

(Pa.)  48.      But  see  Johnston  v.  Com.,  Phila.  (Pa.)  478,  30  Leg.  Int.  (Pa.)  321; 

22  Pa.  St.  102.  Laverty  v.  Com.,  35  Pa.  L.  J.  70. 

Where  the  record  stated  that  the  4e-  Standing  Mute.  —  Where  the  record  of 
fendant,  at  a  given  time  and  place,  a  summary  conviction  showed  that  the 
was  guilty  of  disturbing  a  particular  defendant,  upon  being  asked  whether 
congregation  while  then  and  there  he  was  guilty  or  not,  fraudulently  and 
assembled  for  the  purposes  of  religious  wilfully  stood  mute,  and  thereupon 
worship  and  transacting  business  per-  the  case  was  tried  in  the  same  manner 
taining  to  such  worship,  contrary  to  as  if  the  party  had  pleaded  not  guilty, 
the  form  of  the  Act  of  Assembly  in  and  after  a  full  hearing  of  the  case  he 
such  case  made  and  provided,  it  was  was  adjudged  to  be  guilty  and  sen- 
held  that  the  offense  was  sufficiently  tenced  to  imprisonment,  the  record  was 
specified.  Com.  v.  Burkhart,  23  Pa.  held  to  be  sufficient.  £11  en  wood  v. 
St.  521,  Com.,  10  Met.  (Mass.)  222. 

2.  Com.  v.  Davenger,  10  Phila.  (Pa.)  Where  Hew  Trial  on  Appeal.  —  The 
478,  30  Leg.  Int.  (Pa.)  3??;  Com.  v.  objection  that  the  record  of  a  conviction 
King,  *  ICulp  (Pa.)  386;  Laverty  v.  in  a  police  court  does  not  show  that 
Com.,  35  Pa.  L.  J.  70.  the  defendant  was  arraigned  therein  is 

The  record  should  state  on  what  day  no  ground  for  arresting  judgment  after 

the  complaint  was  heard.     Handlin  v.  conviction  in  the  Superior  Court  on 

State   16  N.  J.  L.  96.  appeal.     Even  though  the   defendant 

Proving  When  Information  Filed.—  was  irregularly  or  wrongly  tried  in  the 
Where  a  justice's  record  of  a  con  vie-  police  court,  his  appeal  vacated  the 
tion  was  silent  as  lo  whether  ihe  in-  proceedings  there,  and  he  went  into 
formation  was  filed  before  the  entry  of  the  Superior  Court  with  every  right 
a  plea  by  the  defendant,  it  was  held  which  he  would  have  had  if  there  had 
competent  to  show  by  the  oath  of  the  been  no  previous  trial.  Com.  v.  King- 
justice  when  such  information  was  man,  15  Gray  (Mass.)  208. 
filed.    State  v.  Hockaday,  98  Mo.  590.  6,  New  Jersey.  —  Handlin   v.   State, 
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better  opinion  that  not  only  the  evidence  of  the  prosecution,  but 
that  of  the  defendant  also,  should  be  set  out  in  the  record.1  It 
should  further  state  that  the  evidence  was  given  in  the  presence 
of  the  accused, a  give  the  names  of  the  witnesses,*  and  show  that 
they  were  sworn.4 

Effect  of  Evidence  Hot  Sufficient.  —  It  is  not  sufficient  to  set  out  in 
the  record  the  effect  or  result  of  the  evidence ;  the  substance 
thereof  must  be  given.5 

(h)  Judgment  or  8entenoe.  —  The  record  should  show  the  adjudica- 
tion of  the  trial  court  as  to  the  defendant's  guilt  or  innocence.* 

16  N.  J.  L.  96;  Keeler  v.  Milledge,  24    said  that  the  record  should  show  that 
142;  Buck  v.  Danzenbacker,     the   accused   had   an   opportunity  for 


N.  J.  L. 
37  n:  J. 


L.  359;   Doughty  v.  Conover,  cross-examination. 

42  N.J.  L.  193;  Lyons  v.  Spratford,  43  3.  People  v.  Phillips,  (Supm.  Ct.)  1 

N.  J.  L.  376;  Hoeberg  v.  Newton,  49  N.  Park.  Crim.  (N.  Y.)  95. 

J.  L.  6x7;  Preusser  v.  Cass,  54  N.  J.  L.  4.  Geter     v.     Tobacco     Inspection 

532;  Marinelli  v.  State,  61  N.  J.  L.  177.  Com'rs,  1  Bay  (S.  Car.)  354. 

New    York.  —  People    v.    Phillips,  6.  Com.  v.  Borden,  61  Pa.  St.   272; 

(Supm.  Ct.)  1  Park.  Crim.  (N.  Y.)  95.  Com.  v.  Cane,  2  Pars.  Eq.  Cas.  (Pa.) 

Pennsylvania.  —  Com.   v.    Kinter,    1  265. 

Wilcox  (Pa.)  3;  Com.  v.  King,  2  Kulp  "Offense  Duly  and  Fully  Proved."  —  It 

(Pa.)  366;  Com.   v.    Bashore,    1   Leg.  is  not  sufficient  for  the  record  of  con- 

Rec.  (Pa.)  255;  Laverty  v.  Com.,  35  Pa.  viction  to  state  that  "  the  said  offense 

L.  J.  70;  Com.  v.  Liller,   12  Lane.  Bar  was  duly  and  fully  proved,"  for  that  is 

(Pa.)  188.  to  state  the  result  of  the  evidence  and 

South  Carolina.  —  Geter  v.  Tobacco  not   the    evidence    itself.      People  v. 

Inspection  Com'rs,  1  Bay  (*?.  Car.)  354;  Phillips,  (Supm.  Ct.)  1  Park.  Crim.(N. 

Singleton  v.  Charleston   Tobacco   In-  Y.)  95. 

spection  Com'rs.  2  Bay  (S.  Car.)  105.  6.  Preusser  v.  Cass,  54  N.  J.  L.  532: 

Certiorari  —  Failure  to    Set   Out  Evi-  Keeler  p.  Milledge,  24  N.  ].  L.  142; 

denee.  —  Where  the  conviction  fails  to  Buck  v.  Danzenbacker,  37   N.  J.   L. 

set  out  evidence  sufficient  to  support  359;  People  v.  Phillips,  (Supm.  Ct.)  1 

the  judgment,  the  defendant  in  cer-  Park.  Crim.  (N.  Y.)95;  Reid  v.  Wood, 

tiorari   will    not   be    permitted   by  an  102  Pa.  St.  312;  Philadelphia  v.  Nell, 

amended  return    to   show  a  different  3  Yeates  (Pa.)  475;  Com.  v.  Davenger, 

conviction.     Marinelli  v.  State,  61  N.  10  Phi  la.  (Pa.)  478,  30  Leg.  Int.  (Pa.) 

J.  L.  177.  321;  Com.  v.  Clauss,  5  Pa.  Dist.  658: 

Justice's  Conclusion  Sustained  on  Appeal.  Laverty  v.  Com.,  35  Pa.  L.  J.  70. 

—  Where  the  proceedings  on  a  sum-  Alternative  Duration  of  Imprisonment, 

mary  conviction  are  according  to  the  — Where  the  defendant  is  committed 

course  of   the  common  law,  and  the  to  prison  in  default  of  payment  of  the 

justice  is  required  to  send  up  as  part  of  fine  imposed,  the  record  must  show  the 

his  record  all  the  evidence  given  te-  alternative  duration  of  imprisonment, 

fore  him,  the  conclusion  drawn  by  him  Reid  v.  Wood,  1  Chest.  Co.  Rep.  (Pa.) 

from  the  evidence  will  be  sustained  on  346. 

appeal,  if  the  evidence  is  such  as  would  Showing  Presence  of  Defendant. — Where 

be  left  to  a  jury  on  a  trial  in  a  court,  a  justice's  record  of  a  summaiy  con- 

Com.  v.  Hardy,  1  Ashm.  (Pa.)  410.  viction  in  a  case  in  which  he  had  juris- 

1.  People  v.  Phillips,  (Supm.  Ct.)  1  diction  stated  that  the  defendant  was 
Park.  Crim.  (N.  Y.)  95;  Com.  v.  Cane,  present  at  the  time  the  judgment  was 
2  Pars.  Eq.  Cas.  (Pa.)  265.  rendered,  it  was  held  to  be  conclusive 

2.  People  v.  Phillips,  (Supm.  Ct.)  1  evidence  of  that  feci.  Holcomb  v. 
Park.  Crim.  (N.  Y.)  95,  wherein  it  was  Cornish,  8  Conn.  375. 
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{i\  In  General,  1168. 
?2)  At  Next  Term,  1169. 

(3)  Designation  of  Term  Required  by  Statute,  1169. 

(4)  0//  //>j/  /Jay  0/  Term,  1 1 70. 

(5)  Naming  Proper  Term  but  Wrong  Day,  1170. 

(6)  Jtffcr*  Writ  Is  Dated  in  Month  in  Which  Term 
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(7)  Substantial  Compliance  with  Statute,  1171. 
'8)  Return  Day  Indistinctly  Written,  1171. 
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(3)  Gwr/7  -A^c?/  i/r  Existence,  11 75. 

(4)  Substantial  Compliance,  1176. 

14.  <7<?gy  Served —  Conformity  with  Original^  1177. 

IV.  Alias  and  Plubies  Wbits,  1178. 

1.  Definition,  11 78. 

2.  Issuance  in  General,  1178. 

3.  Authority  to  Issue  —  Order  of  Court,  1 178. 

4.  Nature  and  Form,  1180. 

V.  Lost  Process,  1181. 
VI  Alteration —  Amendment,  1182. 
VIL  Objections,  1183. 

1.  When  Made  in  General,  1183. 

2.  How  Made,  1184. 

a.   Special  Appearance,  1184. 

£.  Motion  to  Quash  or  Plea  in  Abatement,  1x85. 

3.  Effect  of  Objection  —  Judgment,  1 187. 

CROSS-REFERENCES. 

As  to  Amendment  of  Process,  see  article  AMENDMENTS,  vol.  i, 

P-  458. 
Returns,  see  article  RETURNS,  vol.  18,  p.  901. 
Service  of  Process,  see   articles   PUBLICATION,   vol.    17, 

p.  26;  SERVICE  OF  PROCESS  AND  PAPERS,  vol.  19, 

P.  567- 
Variance,  see  article  VARIANCE, 

Actions  for  Malicious  Abuse  of  Process,  see  article  MALICIOUS 
PROSECUTION,  vol.  13,  p.  419. 

Specific  Writs,  see  particular  titles,  such  as  ATTACHMENT, 
vol.  3,  p.  1;  CERTIORARI,  vol.  4,  p.  1;  EXECUTIONS 
AGAINST  PROPERTY,  vol.  8,  p.  303;  EXECUTIONS 
AGAINST  THE  BODY  AND  ARREST  IN  CIVIL 
CASES,  vol.  8,  p.  584;  INJUNCTIONS,  vol.  10,  p.  869; 
and  the  General  Index  to  this  work. 

I.  Definition  and  Natube.  —  Process  is  the  means  whereby  a 
court  compels  the  appearance  of  a  defendant  before  it  or  a  com- 
pliance with  its  commands.1 

1.  Davenport  v.  Bird,  34  Iowa  524;  Co.   v.   Bledsoe,    113   Ala.   418,  citing 

Phillips  v.  Lemoyne,  4  Ark.  144;  Bir-  State  v.  Ferguson,  31  N.  J.   L.   291; 

mingham  Dry  Goods  Co.  v.  Bledsoe,  Arnold  v.  Chapman,  13  R.  I.  586. 

113  Ala.  418   [citing  19  Am.  &  Eng.  Ordinary  Process  of  Law. —  Where  a 

Encyc.  of  Law  (1st  ed.)  222];  Gibson  statute  provided  for  a  recovery  "  by 

on  Suits  in  Chancery,  §  215.  ordinary  process  of  lair,"  it  was  held 

Mesne  Process,  strictly  speaking,  em-  that  it  must  be  understood   to  mean 

braces  all   writs  and   orders  of  court  process  of  law  in  such  courts  as  had 

necessary  for  the  carrying  on  of  the  jurisdiction  of  the  parties  and  of  the 

suit  after  it  has  been  instituted,  from  subject-matter  of  the  action.     St.  Louis 

and  after  the  summons  up  to  but  not  v.  Rudolph,  36  Mo.  465. 

including  those  writs  which  are  nee-  Dae  Process  Need  Hot  Be  Judicial  Pro- 

essary  to  secure  the  benefits  of  the  suit  cess. —  Due   process  of  law  does  not' 

to  the  successful   party,   these  being  necessarily  imply  that  the  process  must 

final  process.     Birmingham  Dry  Goods  be  judicial  process.    See   Weimer  v. 
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Declaration.  —  Where  a  suit  may  be  begun  under  statute  by  the 
filing  and  service  of  a  declaration,  such  declaration  is  considered 
to  be  process.1 

Summons.  —  A  summons  is  the  first  process  in  the  institution  of 
an  action  whereby  the  defendant  is  notified  to  appear  at  the 
proper  time  and  place  to  answer  the  complaint  against  him.'  It 
takes  the  place  of  the  original  writ  at  common  law,  which  was 
also  abolished  in  England  by  statute  in  personal  actions,*  though 
in  some  jurisdictions  original  writs  analogous  to  those  at  common 
law  have  been  retained.4 

Bunbury,  30  Mich.  201.    See  also  the  fendant  into  court,  and  then,  and  not 

title  Due  Process  of  Law,  10  Am.  and  before,  the  declaration,  stating  the  fall 

Eng.  Encyc.  of  Law  (ad  ed.)  287.  form  and  cause  of  action,  is  delivered." 

In  Taylor  v.  Porter,  4   Hill  (N.  Y.)  See  also  the  Common  law  Procedure 

147,  Bronson,  J.,  defined  due  process  Act  of  1852,  2  Chitty  on  Pleading  (i6th 

of  law  to  be,  in  general  terms,  "  a  prose-  Am.  ed.)  1. 

cution  or  suit  instituted  and  conducted        Summons  instead  of  Capias  ad  Bespond- 

according  to  the  prescribed  forms  and  endum. —  Horner  v.  O'Laughlin,  29  Md. 

solemnities  for  ascertaining   guilt  or  465.     See  also  Beatty  v.  Ivins,  3  N.  J. 

determining  the  title  to  property."  L.  210;  Brookfield  v.  Jones,  8  N.  J.  L. 

1.  Menominee  t\  Menominee  Circuit  311;  Westbrook  v.  West  brook,  2  Greene 
Judge,  81  Mich.  577  [citing  Begole  v.  (Iowa)  598;  Barnard  v.  Field,  1  Dall. 
Stimson,  39  Mich.  298;  Ellis  v.  Fletcher,  (Pa.)  348.  But  see  Linn  v.  Schmall,  8 
40  Mich.  321];  Roth  v.  Way,  2  Hill  Blackf.  (Ind.)  94,  holding  that  where  a 
(N.  Y.)  385;  Thayer  v.  Lewis,  4  Den.  capias  ad  respondendum  is  not  proper,  if 
(N.  Y.)  269.  such  a  capias  is  issued  with  an  indorse- 

2.  Birmingham  Dry  Goods  Co.  v.  ment  that  no  bail  shall  be  required  it 
Bledsoe,  113  Ala.  418.  is  substantially  a  summons;  While  v. 

A  Summons  Is  Original  Process.  —  Bir-  Wall,  40  Me.  574,  holding  that  under 

mingham  Dry  Goods  Co.   v.  Bledsoe,  the  statute  an  action  of  trover  should 

113  Ala.  418;  Northern  Bank  v.  Hunt,  be  begun  by  an  original  writ  running 

93  Ky.  67;    Kellar  v.  Stanley,  8b  Ky.  against  the  body  of  the  defendant,  but 

240.  that  if  begun  by  an  original  summons 

Where  a  Summons  Is  a  Mere  Notice  and  it  is  maintainable,  unless  the  objection 

does  not  issue  out  of  the  court,  under  is  taken  seasonably  in  abatement  or  by 

various  code  provisions,  it  is  not  tech-  motion. 

nically  process.     See  also  infra.  III.  2.  Suit  Begun  under  Old  Practice  Must 

In  Name  and  by  Authority  of  State.  Be   So  Continued.  —  It   has  been   held 

Though,  on  the  other  hand,  it  has  that  where  a  suit  was  commenced  by 

been  held  that  an   original   notice  is  capias  before  the  adoption  of  the  code, 

-process  within  the  meaning  of  a  stat-  it  must   be  continued  according  to  the 

ute  providing  that  process  of  a  particu-  old  practice  and  not  by  the  issuance 

lar  court   may   be   served   by   certain  and  service  of  the  summons  as  provided 

officers.     Tully  v.  Beaubien,  10  Iowa  by  the  code.     If,  upon  a  return  of  non 

187.  est  to  a  capias,  the  plaintiff  sues  out  a 

8.  State  Bank  v.  Van  Horn,  4  N.  J.  summons  under  the  code,  he  does  not 

L.  439;  1  Chitty  on  Pleading  (16th  Am.  abandon  the  first  suit  but  brings  a  new 

ed.)  106,  wherein  it  is  said  that"  the  suit.     But  as  the  bringing  of  a  new 

great  variety  of  writs  and  bills  led  to  suit  does  not  of  itself  abate  the  former 

so  much  intricacy  and  confusion  that,  suit,  the  first  suit  is  still  pending,  and 

as  regards  personal  actions,  the  former  if  the  plaintiff  concedes  that  by  suing 

writs,  bills,  and  proceeding  were  abol-  out  a  summons  under  the  code  he  has 

ished,    and    the    writs    of    summons,  pursued  the  wrong  remedy  for  continu- 

capias,  and  detainer  were  introduced  ing  the  cause,  he  may  retrace  his  steps 

by  2  Wm.  IV.,  c.  39,  and  which  writs  do  and   proceed  under  the  old   practice, 

not,   as   formerly,   set  out  the  whole  Blair  v.  Cary,  9  Wis.  543. 

form  and  cause  of  action,  but  are  only  4.  In  Maine,  by  statute,  civil  actions, 

adopted  as  modes  of  bringing  the  de-  except  scire  facias  and  other  special 
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Iatnanoe.  SUMMONS  AND  PROCESS.  In  General. 

SubpcBim  ad  Saspondendum.  —  The  regular  technical  process  in  chan- 
cery to  compel  appearance  is  a  subpoena  ad  respondendum,1  which 
is  a  writ  issued  by  the  court  in  accordance  with  the  prayer  for 
process,  commanding  the  person  to  whom  it  is  directed  to  appear 
under  penalty  and  answer  the  bill.*  The  writ  was  abolished  in 
England,3  but  is  used  in  the  United  States  where  the  chancery 
practice  prevails,4  in  name  at  least,  as  sometimes  it  is  practically 
the  same  as  the  summons  by  statute,5  and  under  the  statutes, 
which  often  provide  for  the  uniformity  of  process,  the  summons 
is  made  to  serve  in  legal  and  equitable  actions  alike.6 

II.  ISSUANCE  —  1.  In  General  —  Signing,  Sealing,  and  Delivering.  — 
When  the  clerk  delivers  to  the  plaintiff's  attorney  a  summons 
duly  signed  and  sealed,  he  has  performed  every  act  necessary  for 
him  to  perform  in  the  matter.7 

writs,  shall  be  commenced  by  original  upon  the  first  party,  requiring  him  to 

writs.     Webster  v.  County  Com'rs,  63  name  a  new  solicitor.  Ratcliff  v.  Roper, 

Me.  30.  1  P.  Wms.  420;  Gibson  v.  Ingo,  2  Phil. 

1.  McKee  v.  Harris.,  1  Iowa  366.  402;  Ward  r.  Swift,  6  Hare  309;  Butlin 

2.  Gibson  on  Suits  in  Chancery.  §216;  v.  Arnold,  1  Hem.  &  M.  715. 

3   Black.  Com.   443;    1    Daniell's  Ch.  3.  1   Daniell's  Ch.   PI.  and  Pr.  (6th 

PI.  and  Pr.  (6th  Am.  ed.)  390;  Winter  Am.  ed.)44o;  Stat.  15  &  16  Vict.,  c.  86, 

v.  Ludlow,  3   Phila.  (Pa.)  464,  16  Leg.  §  3. 

Int.  (Pa.)  332.  4.  See  Hodgen  v.  Guttery,  58  111.  431; 

Other   Purposes.  —  Subpoena    to    Hear  Bond  v.   Hendricks,   1   A.  K.  Marsh. 

Judgment,    under    the    former  equity  (Ky.)  594;  Huston  v.  M'Clarty,  3  Litt. 

practice,  was  employed  to  give  notice  (Ky.)  274;  Lyle  v.  Bradford,  7  T.  B. 

of  the  day  appointed  for  the  hearing.  Mon.  (Ky.)  113;  Duckworth  r.  Millsaps, 

2  Daniell's  Ch.  PI.  and   Pr.  (6th  Am.  7  Smed.  &  M.  (Miss.)  308;  Crowell  v. 

ed.)  967;  Harvey  1/.  Towe,  4  Hare  166.  Botsford,  16  N.  J.  Eq.  458;  Verplanck 

Subpoena  for  Costs.  — Costs  awarded  v.  Mercantile  Ins.  Co.,  2  Paige  (N.  Y.) 

in  the  course  of  the  proceedings  might  438;  Howe  v.  Willard,  40  Vt.  654. 

be  enforced  by  a  subpoena,  under  the  5.  Gibson  on  Suits  in  Chancery,  §215. 

former  English   practice.     2  Daniell's  6.  See   the   statutes   of   (he   various 

Ch.  PI.  and    Pr.  (6th    Am.   ed.)  1451;  states. 

Hawkins  v.  Hall,  4  Myl.  &  C.  280.  Summons  or  SubpoBna  Good.  —  The  reg- 
Subpcena  to  Show  Cause.  —  When  a  ular  technical  process  in  chancery  was 
decree  is  made  against  an  infant,  it  is  a  subpoena,  but  under  a  statute  direct- 
customary  to  give  him  a  day  to  show  ing  a  summons  to  be  issued  to  the  de- 
cause  against  it.  Dow  v.  Jewell,  21  N.  fendant,  commanding  him  to  appear, 
H.  470,  citing  Price  v.  Carver,  3  Myl.  &  etc.,  it  was  said  that  either  a  summons 
C.  162;  Atty.-Gen.  v.  Hamilton,  1  or  subpoena  would  be  good.  McKee 
Madd.  214,  and  Agar  v.  Fairfax,  17  v.  Harris,  1  Iowa  366.  See  also  Haver- 
Ves.  Jr.  545.  hill  Iron  Works  v.  Hale,  64  N.  H.  406. 
The  process  served  upon  an  infant  at  7.  Cowell  r.  Stuart,  69  Cal.  526, 
his  coming  of  age  is  the  writ  of  sub-  wherein  it  was  held  that  the  statute 
poena,  and  if  he  does  not  appear  within  does  not  require,  as  it  did  when  Rey- 
the  time  limited,  upon  proof  of  service  nolds  v.  Page,  35  Cal.  296,  was  decided, 
of  subpoena  the  decree  will  be  made  that  a  certified  copy  of  the  complaint 
absolute.  1  Daniell's  Ch.  PI.  and  Pr.  should  be  served  with  the  summons, 
(6th  Am.  ed.)  171,  172.  and  that  therefore  when  the  clerk  de- 
It  was  held  in  Walsh  v.  Walsh,  116  livers  to  the  plaintiff's  attorney  a  sum- 
Mass.  377,  that  the  rule  did  not  apply  mons  duly  signed  and  sealed  he  has 
to  infant  trustees.  performed  every  act  essential  for  him 
Subpoena  to  Name  Solicitor.  —  Under  to  perform  in  the  matter.  In  Reynolds 
the  former  English  practice,  if  the  so-  v.  Page,  35  Cal.  296,  it  was  held  that  a 
licitor  of  one  of  the  parties  died  the  summons  is  not  issued  until  all  the 
other  party  might  serve  a  subpoena  papers  essential  to  enable  the  plaint  iff 
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Two  Writs  Simultaneously  Issued.  —  Where  two  summonses  were 
issued  at  the  same  time,  tested  in  the  names  of  different  judges, 
but  only  one  set  of  proceedings  and  one  judgment  were  had,  it 
was  held  that  on  error,  the  record  showing  the  two  writs  in  the 
same  cause,  it  could  not  be  insisted  that  two  distinct  suits  were 
begun  by  them.1 

Declaration  a*  Process. —  Where,  under  the  statutory  system  pre- 
vailing in  some  states,  the  action  is  begun  by  declaration,  the 
latter  is  said  to  be  in  the  nature  of  process  to  bring  the  defendant 
into  court,*  but  conversely,  where  process  is  required  the  filing 

to  make  a  valid  personal  service  on  the  gon  282,  where'n  the  court  said  that 

defendants,  duly  attested,  are  placed  the  statute  requires  that  the  summons 

at  his  disposal.     It  was  also  held  that  shall    be  served   by   the   sheriff,   and 

the  issuing  of  the  summons  intended  without  a  delivery  10  him  for  service 

by  the  statute  then  in  force  was  issuing  such  instrument  is  not  yet  endowed 

it  accompanied  with  a   certified  copy  with  vitality  for  any  purpose, 

of  the  complaint,  and  lhat  the  issuing  of  A  Justice's  Summons  is  not  issued  if 

a  summons  without  a  certified  copy  of  it  is  merely  delivered  to  the  plaintiff 

the  complaint   would   be  a    nugatory  and   kept  in   his  hands.      Howell  v. 

act.  Shepard,  48  Mich.  472. 

In  Georgia  it  was  held  that  writing  For  Purpose  of  Attachment.  —  But  it 

and  signing  a  process  on  a  separate  has  been  held  that  a  summons  issued 

paper  from  that  on  which  the  original  for  the  purpose  of  warranting  the  issu- 

petition   is  extended,  and  then  placing  ance  of  an  attachment,  when   it   was 

the  paper  containing  the  process  loosely  made  out  and  ready  for  service  with- 

within  the  folds  of  the  petition,  is  not  out  the  delivery  to  the  sheriff.     Mills 

a  compliance  with  that  provision  of  the  v.  Corbett,  (Supm.  Ct.  Spec.  T.)  8  How. 

Judiciary  Act  of    1799  which  requires  Pr.  (N.   Y.)  500,  holding  that  if  it  had 

that  process  shall  be"  annexed  "  to  the  been  intended  that  the  summons  should 

petition.      The    process   must   be   ex-  be  delivered  to  the  sheriff  in  order  to 

tended  on  the  same  paper  on  which  the  warrant  the  attachment,  it  might  well 

petition  is  written,  or,  if  on  a  different  be  supposed  that  the  same  terms  Would 

paper,  the  two  must  be  firmly  united  have  been  used  in  the  statute  regulal- 

with   wax,  or  tape,  or  in  some  other  ing  the  matter  as  were  used  in  the  stat- 

secure  method.     Ballard  v.  Bancroft,  ute  regulating  the  issuance  of  a  sura- 

31  Ga.  503.  mons  for  the  commencement  of  other 

Delivery  for  Service.  —  An   action   is  actions  which  provided  for  the  delivery 

commenced  by  issuing  ihe  summons,  of  a  summons  to  the  sheriff.     See  also 

and  the  summons  is  issued  when  it  is  Smith   v.    Nicholson,   5   N.   Dak.  426, 

put  out  from  the  clerk's  office  by  the  upon  statutory  provisions  like  those  in 

direction  and  under  the  sanction  and  New  York. 

authority  of  the  clerk,  and  given  to  the  Docketing.  —  In  North  Carolina  it  was 

officer  for  the  purpose  of  being  served,  held  that  a  summons  which  was  issued, 

If  it  is  sent  out  or  handed  to  some  one  but  which  was  neither  docketed  on  the 

else  to  give  to  the  officer  for  the  purpose  summons  docket,  nor  returned  served, 

of  being  served,  this  is  an  issuing  of  nor  followed  by  an  alias,  would  not 

the  summons,  but  it  must  leave  the  arrest   the   running  of  the  statute  of 

office  for  this  purpose,  by  the  direction  limitations.     Neal   v.    Nelson,    117  N. 

and  under  the  sanction  and  authority  Car.  393. 

of  the   clerk.     Houston   v.  Thornton,  Alteration  After  Issuance.  —  A  statute 

122  N.  Car.  365;  Webster  v.  Sharpe,  which  prohibits  an  officer  from  making 

116  N.  Car.  466.  a  writ  was  held  to  apply  to  the  making 

Summons  Signed  by  Plaintiff  or  Attor-  of  a  writ  in  the  common  and  ordinary 

ney.  —  A  summons  may  be  said  to  be  meaning  of  the  term,  and  not  to  a  mere 

issued  when  it  is  made  out  and  signed  alteration  of  a  writ  already  perfected 

by   the   plaintiff  or   his   attorney  and  which  leaves  it  substantially  the  same 

placed  in  the  hands  of  the  sheriff  with  writ.     Hunt  v.  Viall,  20  Vt.  291. 

the  intention  that  it  be  served  on  the  1.  Bogue  v.  Prentis,  47  Mich.  124. 

defendant.     White  v.  Johnson,  27  Ore-  2,  See  supra,  I.  Definition  and  Nature % 
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of  a  declaration  alone  is  not  sufficient,  and  if  no  process  is 
attached  thereto  as  required  by  statute,  the  proceedings  are 
held  to  be  void.1 

2.  Authority  to  Issue.  —  All  writs  issued  out  of  and  returnable 
to  a  court  of  record  are  regularly  issued  by  the  clerk  of  such 
court.* 

Original  Hotioe  aa  Summons.  —  And  it  has  been  held  that  where  the 
code  does  not  prescribe  as  a  rule  that  the  writ  shall  be  issued  by 
the  clerk  or  the  party  exclusively,  if  an  original  notice  is  in  fact 
issued  by  the  clerk  as  a  summons  it  will  be  sufficient  if  it  con- 
tains in  substance  what  the  code  requires  the  original  notice  to 
contain.* 

Ministerial  Act.  —  In  issuing  process  the  clerk  does  what  the  law 
commands  him  to  do  in  the  way  and  course  prescribed,  acting 
only  ministerially,  and  he  may  issue  his  own  writs.4 

Inhibition  Against  Drawing  by  Clerk.  —  A  provision  that  no  clerk  of 
any  court  shall  draw  any  writ  originating  a  civil  action  was  held 
to  prohibit  clerks  from  making  writs  returnable  to  the  courts  of 

1.  McGhec  v.  Gainesville,  78  Ga.  790.    justice  to  note  the  fact  of  issuance  on 

2.  Troy  v.   Bower,  3  Ark.  352.     Ale-    the   back  of   the    process.     Elliott  c. 
Arthur  v.   McEachin,  64  N.   Car.  72.    Jordan,  7  Baxt.  (Tenn.)  376. 

See  also  infra,  III.  4.  b.  Signature.  3.  McKee  v.  Harris,  I  Iowa  366. 

Do  Facto  Clerk.  —  A  summons  issued  4.  Vermont  Mut.  F.  Ins.  Co.  v.  Cum- 

by  a  de  facto  clerk  is  good  and  should  mings,  u  Vi.  507;  Evans  v.  Etheridge, 

not  be  quashed.     Harbaugh  v.    Win-  96  N.  Car.  42,  holding  that  as  the  clerk 

sor,  38  Mo.  327;  Wimberly  v.  Boland,  acts  only  ministerially  it  is  competent 

72  Miss.  241.  for  him  to  issue   process  in  his  own 

Authority  of  Clerk  pro  Tern. — In  a  suit  cause,  and  that  in  the  case  of  an  attach- 

against   the  clerk  of  the  court  from  ment  he  may  make    proper  affidavits 

which  the  process  issues,  the  record  before    another    clerk   or  any  officer 

showing  that  a  clerk  pro  tern,  was  ap-  authorized   to    administer  oaths,    but 

pointed  by  order  in  the  case,  the  cita-  that   the  law  does  not  forbid  him  to 

tion  is  sufficiently  dated,  tested,  and  issue    a   warrant   in   his  own  action; 

issued  by  the  signature  of  such  clerk  Clarke  v.  Bradlaugh,  8  Q.  B.  D.  63,  5 

protem.,  notwithstanding  the  objection  L.  J.  Q.  B.  1. 

that  such  clerk  was  an  officer  unknown  A  Justice  of   the    Peaee   acts   minis- 

to  the  law.     De  Waltz/.  Zeigler,  9 Tex.  terially  in  issuing  a  summons.     Smith 

Civ.  App.  82.  v.  Ihling,  47  Mich.  6T4;  Weil  v.  Geler, 

Ho  Private  Person  is  invested  with  61  Wis.  414. 

power  or  authority  to  issue   writs  of  Magistrate  Inhabitant  of  Plaintiff  Town, 

summons,  executions,  or  other  process.  —  It  is  no  objection  that  a  writ  in  favor 

Newkirk  v.  Chapron,  17  111.  344.  of  a  town  is  signed   by  a  magistrate 

In  a  Justice's  Court  a  summons   is  who  is  one  of  the  inhabitants  thereof, 

issued  on   the    mere   request    of    the  Windham  v.  Hampton,  1  Root  (Conn.) 

plaintiff.    Barnes  v.  Harris,  4  N.  Y.  374.  175.     See  also  Graham  v.  Todd,  9  Vt. 

Issuance  by  Justice  Out  of  His  Town-  166. 

ship.  —  In  North  Carolina  it  was  held  Real  and    Nominal    Party.  —  But    in 

that  it  is  not  illegal  for  a  justice  of  the  Doulittle  v.  Clark,  47  Conn.  320,  the 

peace  to  issue  a  summons  while  he  is  court  distinguished  Windham  v.  Hamp- 

in   another  township,  if  it  is   return-  ton,  1  Root  (Conn.)  175,  supra,  in  that 

able  in  bis  township  and  the  matter  is  the  plaintiff  magistrate  was  merely  a 

heard  there.     Davis  v.  Sanderlin,  119  nominal  party,  and   held  that  in  that 

N.  Car.  84.  case  it  was  not  intended  to  be  decided 

Noting  Fact  of  Issuance.  —A  justice's  that  the  real  plaintiff  in  a  snit  could 

judgment  is  not  void  for  failure  of  the  sign  his  own  writ. 
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which  they  were  clerks,  and  not  from  the  making  of  writs  return- 
able  to  other  courts.1 

3.  Precipe.  —  A  praecipe,  as  the  term  is  here  used,  is  a  memo- 
randum of  the  particulars  of  the  writ,  as  prepared  by  the  attorney 
ordering  its  issuance,  for  the  instruction  of  the  clerk  who  is  to 
issue  it.2  Where  it  is  the  duty  of  the  plaintiff  to  file  such  a 
paper  the  clerk  may  refuse  to  issue  a  summons  until  he  does  so, 
but  if  the  clerk  proceeds  to  issue  the  summons  required  by  law 
without  a  praecipe  the  defendant  is  not  prejudiced  thereby,  and 
the  omission  to  file  it  does  not  affect  the  jurisdiction  of  the  court.* 

Under  the  Code,  where  the  summons  issues  upon  the  filing  of  the 
complaint  it  cannot  be  issued  on  a  praecipe  and  without  the  filing 
of  the  crmplaint,4  though  sometimes  it  is  provided  that  there 
shall  be  an  indorsement  upon  the  complaint  fixing  the  day  and 
term  when  the  defendant  shall  appear,  which  day  shall  be  .stated 
in  the  summons.5 

4.  Prerequisites  to  Issuance.  —  Where  the  statute  requires  certain 
prerequisites  to  the  issuance  of  a  summons,  it  has  been  held  that 
a  summons  issued  without  compliance  with  such  statute  is  issued 
without  authority  and  contrary  to  law  and  is  void.5 

1.  Carlisle  v.  Dodge,  5  N.  H.  386;  Abney  v.  Ohio  Lumber,  etc..  Co.,  45 
Huff  v.  Shepard,  58  Mo.  242.  W.    Va.   446.     See    also  Anderson  v. 

2.  Anderson's    L.    Diet.;    Potter    p.  Johett,  14  La.  Ann.  624. 
Hutchison    Mfg.    Co.,    87    Mich.    59,        4.  Mills  v.  State,  10  Ind.  114:  Deegan 
wherein  it  was  held  that  the  praecipe  v.  State,  108  Ind.  155;  Hust  v.  Conn, 
should  specify  the  court,  the  names  of  12  Ind.  257. 

the  parties,  the  kind  of  action,  the  kind  S.Johnson  v.  Lynch,  87  Ind.  326, 
of  writ,  when  it  is  to  be  made  return-  holding  that  an  indorsement  upon  a 
able,  and  the  amount  of  the  debt  or  complaint  directing  the  clerk  to  "  fix  in 
damage.  See  for  a  full  treatment  the  summons  Thuisday,  April  6th, 
article  Precipe,  vol.  16,  p.  769.  1882,  the  same  being  the  16th  judicial 
Error  in  Praoipe  Immaterial.  —  An  day  of  the  Jasper  Circuit  Court,"  could 
error  in  a  praecipe  cannot  invalidate  a  be  for  no  other  purpose  than  the  return 
writ  which  is  regular  on  its  face.  A  day  of  the  summons,  or,  as  stated  in 
praecipe  may  be  amended  to  conform  the  statute,  the  day  "  on  which  the  de- 
to  the  writ.  Davis  v.  Brode,  13  Pa.  Co.  fendant  shall  appear."  See  also  Moore 
Ct.  631,  citing  Harlan  v.  Plater,  19  W.  v.  Glover,  115  Ind.  367;  Dunkle  v. 
N.  C.  (Pa.)  401.  See  also  Brothers  v.  Elston,  71  Ind.  588. 
Mitchell,  157  Pa.  St.  484.  Signature. —  An  indorsement  on  a 
Omission  to  Specify  Summons,  —  In  complaint  signed  "  Cason  &  Kelsey 
an  action  of  replevin  a  praecipe  that  for  plff."  was  held  to  be  sufficiently 
"  the  clerk  of  the  District  Court  will  signed,  these  persons  being  the  plain- 
please  issue  process  in  the  above-en-  riff's  attorneys.  Nave  v.  Lebanon  First 
titled  action,  returnable  according  1o  Nat.  Bank,  87  Ind.  204.  To  the  same 
law,"  is  sufficient  both  for  the  sum-  point  see  Robinson  v.  Brown,  74  Ind. 
monsand  for  the  order  of deK very,  over  365. 

the  objection  that  it  orders  the  issuance  But  in  Kansas  it  was  held  that  the 
of  process  without  specifying  sum-  statute  did  not  require  a  praecipe  to  be 
mons.  Kennedy  v.  Beck,  15  Kan.  555.  signed,  and  that  one  written  upon  the 
8.  Goff  v.  Russell,  3  Kan.  212;  Man-  back  of  the  petition  without  signature 
speaker  v.  Topeka  Bank,  4  Kan.  A  pp.  and  filed  with  the  petition  would  be  a 
768;  State  v.  Coffee,  6  Ohio  150.  compliance  with  the  statute.  Man- 
Issuance  on  Order  of  Plain  tiff. —  Process  speaker  z/.  Topeka  Bank,  4  Kan.  A  pp. 
to  commence  a  suit  is  issued  on  the  768. 

order  of  the  plaintiff  or  his  attorney,  6.  Ex  />.  Anthony,  5  Ark.  358,  hold- 

and    not   by   the   order  of   the  court,  ing  that  where  a  proceeding  is  about 
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Order  of  Court.  —  Where  it  is  manifest  that  there  is  but  one  suit 
against  one  defendant,  the  clerk  has  no  authority,  without  some 
express  order  of  th$  court,  to  issue  more  than  one  process,  his 
power  to  issue  being  then  exhausted. l 

Payment  of  Foe.  —  If  a  clerk  suffers  an  original  writ  to  go  out 
without  the  payment  of  the  tax  for  issuing,  it  is  his  own  risk  and 
it  is  not  matter  in  abatement  of  the  writ.* 

5.  Time  —  a.  In  General.  —  Where  a  summons  may  by 
statute  issue  at  any  time  within  a  prescribed  period,  without 
further  provision  or  restriction,  the  party  is  entitled  to  have  a 
summons  issued  in  that  time  by  the  clerk  and  without  any  order 
of  the  court.3  And  where  the  filing  of  the  petition  or  complaint 
is  the  commencement  of  the  suit,  the  writ  goes  as  a  matter  of 
right,  and  under  proper  directions  the  clerk  has  no  discretion  in 
the  matter.4  But  a  summons  must  be  issued  within  the  time 
limited  by  statute  or  the  action  should  be  dismissed,  as  the 
statute  in  this  connection  is  mandatory.5 

to  be  taken  before  a  justice  of  the  peace  believe,  the  case  was  pending  in  court 
upon  a  written  instrument,  the  instru-  like  ether  cases  in  which  due  service 
mentmust  be  filed  before  the  summons  had  been  effected, 
can  legally  issue.  After  Expiration  of  Fixed  Time. — 
After  Pleading  Filed.  —  The  only  au-  Where  the  statute  provides  that  the  au- 
thority to  issue  process  which  a  clerk  thority  of  the  clerk  to  issue  a  summons 
has  is  that  the  petition  which  consli-  cannot  be  exercised  after  the  expira- 
tutes  the  plaintiff's  action  is  filed  in  the  tion  of  a  fixed  time  from  the  filing  of 
court  of  which  he  is  clerk.  Lowrey  v.  the  complaint  without  an  order  of  the 
Richmond,  etc.,  R.  Co.,  83  Ga.  504.  court,  the  clerk  is  without  authority, 
The  clerk  has  no  authority  to  issue  in  a  case  coming  within  the  statute, 
process  against  persons  against  whom  unless  such  an  order  is  made.  Dupuy 
there  is  no  prayer  for  process  and  who  v.  Shear,  29  Cal.  238. 
are  not  parties  to  the  action.  Seisel  v.  Special  Proceedings.  —  Where,  under 
Wells,  99  Ga.  159.  a  statute  relating  to  a  special  proceed- 
New  Party  by  Amendment.  —  After  an  ing  of  a  summary  nature,  a  summons 
answer  filed  in  a  suit  for  specific  per-  mast  issue  upon  the  orderof  the  court, 
formance  leave  was  granted  to  amend  the  clerk  has  no  authority  to  issue  a 
by  making  another  a  party  defendant,  summons  upon  the  filing  of  a  petition. 
It  was  held  that  as  the  latter  was  not  a  as  in  ordinary  civil  actions.  Williams 
party  to  the  original  complaint,  and  as  v.  Monroe,  125  Mo.  574. 
no  cause  of  action  was  shown  against  2.  Brown  v.  Peevey,  4  Ark.  442. 
him  therein,  issuance  of  process  against  See  also  Sweet  v.  Palmer,  95  Mich.  449. 
him  in  vacation,  without  an  order  of  8.  Dupuy  v.  Shear,  29  Cal.  238. 
court,  and  before  the  complaint  was  Clerk's  Offioe  Always  Open. —  The 
amended,  was  illegal  and  void  and  did  clerk's  office  is  open  for  the  purpose  of 
not  authorize  a  judgment  by  default  commencing  actions  by  issuing  of 
against  him.  Nutting  v.  Losance,  27  process,  whether  the  court  is  in  session 
Ind.  37.  See  also  Jones  v.  Porter,  23  or  in  vacation.  Abney  v.  Ohio  Lum- 
Ind.  66.  ber,  etc.,  Co.,  45  W.  Va.  446;  Potter  v. 

1.  Peck  v.   La  Roche,  86  Ga.    316,  White,  3  Harr.  (Del.)  329. 

wherein   it  was    held  that  entries  of  4.  Cowell    v.    Stuart,   69  Cal.    525; 

continuance  made  before  service  are  Southern     Missouri    Lumber    Co.    v. 

mere  memoranda  by  the  judge  on  the  Wright,  114  Mo.  334,  citing  Gosline  v. 

bench  docket,  and  do  not  import  that  Thompson,  61  Mo.  471. 

the  court   had  granted  leave  or  order  5.  Linden  Gravel  Min.  Co.  v.  Shep- 

to  issue  a  second  process  or  extend  the  lar.  53  Cal.  245;  Reynolds  v.  Page,  35 

time  for    service.     On    the  contrary,  Cal.  296;  Dupuy  v.  Shear,  29  Cal.  238; 

such  entries  would  import  that  so  far  Coombs  v.  Parish,  6  Colo.  296. 

as  the  judge  knew  or  had  reason  to  Issuance  Before  Filing  of  Complaint  — 
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by  statute,  and  a  noncompliance  with  such  provision  has  been 
held  to  render  the  process  void.1  So,  (or  the  purpose  of  pre- 
venting abuse  of  process,  certain  officers  have  been  declared  by 
statute  incompetent  to  fill  blanks.9 

Signing  and  Sealing  in  Blank  —  Delivery  to  Attorney.  —  In  many  states, 
where  it  is  not  violative  of  any  statutory  provision,  the  practice 
under  which  the  clerk  has  been  accustomed  to  subscribe  his 
name  to  a  blank  writ  or  summons  and  deliver  it  to  the  attorney 
with  authority  to  fill  up  such  blank  and  turn  it  over  to  the 
sheriff  for  service  has  been  approved,3  though  it  is  held  that  the 

sees  fit  to  select.     Board  of  Com'rs  of  by  direction  of  the  plaintiff's  attorney. 

Charities  v.  Lilzen,  (Marine  Ct.  Spec,  the  officer  ascertained  and  inserted  the 

T.)  i  City  Ct.  (N.  Y.)  374.  Christian  name  of   the  defendant    in 

1.  Blanks  to  Be  Filled  by  Clerk.—  In  the  writ,  it  was  held  that  the  writ  was 
West  Virginia  it  is  provided  that  pro-  not  void  under  a  statute  which  pro- 
cess to  commence  a  suit  shall  not  be  vided  that  "  if  any  sheriff  or  his  deputy 
altered  after  it  is  issued,  nor  any  blank  shall  make  any  process  *  *  *  for 
therein  be  filled  up,  except  by  the  any  other  person,  the  same  shall  be 
clerk.  Abney  v.  Ohio  Lumber,  etc.,  void."  Osgood  v.  N orris,  21  N.  H. 
Cc,  45  W.  Va.  446.  435. 

2.  A  Summons  Before  a  Justice  of  the  Alteration  of  Teste  and  Return  Day.  — 
Peace  **  shall  be  entirely  filled  up,  and  A  statute  (Com p.  Laws  1871,  §  562) 
have  no  blank,  either  in  date  or  other-  prohibiting  any  sheriff  from  drawing 
wise,  at  the  time  of  its  delivery  to  an  up  or  filling  up  any  writ,  etc.,  for  any 
officer  to  be  executed,1'  and  if  issued  party,  is  applicable  to  the  case  of  the 
and  delivered  contrary  to  this  require-  alteration  by  a  sheriff,  by  the  author- 
ment,  it  is  void.  Craighead  v.  Martin,  ity  of  the  justice,  of  the  teste  and  re- 
25  Minn.  41;  Seurer  v.  Horst,  31  Minn,  turn  day  of  a  justice's  summons.  Such 
479.  See  also  Phinney  v.  Donahue,  67  alteration,  being  forbidden  and  illegal, 
Iowa  192;  Hannaman  v.  Muckle,  renders  the  summons  void.  Garrison 
(County  Ct.)  20  Civ.  Pro.  (N.  Y.)  296.  v.  Hoyt,  25  Mich.  509.     See  also  Clarke 

Filled  in  Presence  of  Justice.  —  Where  v.  Lyman,  10  Pick.  (Mass.)  45. 
a  justice  delivers  a  summons  signed        8.  Slater    v.    Carter,    35    Ala.    679; 

by  him  in  blank,  to  be  filled  up  with  Stevens  v.   Ewer,   2   Met.  (Mass.)  74 

the  names  of  the  parties,  cause  of  ac-  Potter  v.  Hutchison  Mfg.  Co.,  87  Mich, 

tion,  etc.,  in  his  presence  and  under  59,  wherein  it  was  said  that  this  prac- 

his  control,  it  is  not  defective.     If  the  tice  is  general  and  with  the  knowledge 

summons  is  filled  up  out  of  the  presence  and  consent  of  courts,  tfee  court  adding: 

of  the  justice,  although  before  it  is  de-  *'  Attorneys  are  officers  of  the  court, 

livered  to  the  constable  to  be  served,  and  are  subject  to  its  summary  juris- 

it   is  defective.     People   v.  Smith,  20  diction.     They  are,  as  has  been  said, 

Johns.  (N.  Y.)  63;  Winchell  v.   Pond,  as  essential  to  the  successful  working 

19  Vt.  198,  holding  that  under  a  statute  of  the  court  as  the  clerks  and  sheriffs, 

which   provides   that    "  no   sheriff  or  and  perhaps  as  the  judges  themselves, 

deputy  sheriff  "   shall   be  allowed  to  They  are,  for  the  convenience  not  only 

make  any  writ,  declaration,  etc.,  ex-  of  themselves,  but  of  the  other  officers 

cept  in  his  own  case,  a  constable  comes  of    the    court,    clothed    with    certain 

within  such  statute.     Whether  ihe  writ  privileges,  an  abuse  of  which   would 

was  served  by  the  constable  who  made  be    visited    with    severe   punishment, 

it,  or  by  another,  it  is  absolutely  void,  They  have  access  to  files  and  records, 

and  the  objection  need  not  be  raised  they  draft  all  orders  and  decrees,  and 

by  plea  in  abatement,  but  may  be  made  generally  enter    rules  and   motions;" 

by  motion  to  dismiss  in  the  County  Sweet   v.    Palmer,   95    Mich.    450,    in 

Court,  after  appeal  from  the  justice  of  which  case  it  appeared  that  the  sum- 

the  peace.     See  also  Sawyer  v.  Wood,  mons  was  signed  and  sealed  in  blank 

59  N.  H.  347;  Smith  v.  Saxton,  6  Pick,  by  the  clerk  and  delivered  to  the  plain* 

(Mass.)  483.  tiff's  attorney  several  months  before 

Insertion  of  Christian  Name.  —  Where,  the  attorney  filled  it  out  and  placed  it 
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clerk  is  not  bound  to  deliver  to  the  attorney  a  blank  writ  signed 
and  sealed,  and  may  refuse  to  do  so.1 

7.  Issuing  to  Other  Counties.  —  As  a  general  rule  a  personal  action 
cannot  be  maintained  in  a  county  where  none  of  the  defendants 
reside,  by  sending  the  subsequent  process  into  another  county  and 
having  it  executed  upon  all  of  the  defendants  in  the  latter  county.* 
But  it  is  variously  provided  by  statute  that  where  one  of  several 
real  defendants  resides  in  the  county  where  the  action  is  brought, 
and  service  is  had  thereon  upon  him,  summons  may  be  issued  to 
another  county  of  the  state  to  bring  in  the  codefendants.3     So 

in  the  hands  of  the  sheriff,  and  lhat  it  expressly  or  by  implication  that  it  was 

was  not  delivered  to  such  attorney  for  to  be  enforced   by   a  sacrifice  of  the 

that  particular  suit.     The  court  held  rights    of    innocent    parties.       Citing 

that  the  statement  in  Potter  v.  Hutchi-  Stevens  v.  Fuller,  55  N.  H.  443. 

son  Mfg.  Co.,  87  Mich.  59,  supra,  that  For  Use  in  Another  Aotion.  —  A  writ 

*'  it  is  not  contemplated  that  writs  are  which  has  been  filled  up  for  use  in  one 

to  be  signed  and  sealed  without  refer-  action  cinnot  be  used  in  another  ac- 

ence  to  the  immediate  commencement  tion.     Eastman  v.  Morrison,  46  N.  H. 

of  the  suit/'  was  not  necessary  to  the  136. 

determination  of  that  case  and  should  For  Use  in  Another  Court.  —  A  writ  re- 
be  regarded  as  mere  dictum;  Merrill  turnable  to  one  court,  issued  in  blank 
v.  Townsend,  5  Paige  (N.  Y.)  80;  Croom  to  be  used  in  another  court,  is  irregu- 
v.  Morrisey,  63  N.  Car.  591,  holding  lar  and  should  be  quashed,  though  the 
that  a  writ  signed  by  the  clerk  in  blank  same  person  is  clerk  of  both  courts, 
and  handed  to  an  attorney  for  use  is  Dearborn  v.  Twist,  6  N.  H.  44. 
regular  and  sufficient  if  subsequently  1.  Sweet  v.  Palmer,  95  Mich.  450. 
filled  up  by  the  latter,  and  that  at  all  2.  Thompson  v.  Ward,  2  Litt.  (Ky.) 
events,  where  the  paper  was  returned  156;  Walker  v.  Stevens,  52  Neb.  653; 
to  the  clerk  and  received  by  him  and  Cobbey  v.  Wright,  23  Neb.  250.  See 
regularly  docketed  by  him  as  the  writ  generally  the  article  Venue. 
or  leading  process  in  the  Case,  in  an  Unless  statutory  provision  is  made 
action  against  the  clerk  for  a  penalty  for  such  a  case,  as  where  the  defend- 
for  not  taking  a  prosecution  bond  he  is  ant  removes  from  the  county  after  the 
concluded  from  the  defense  that  the  commencement  of  the  suit.  Dyas  v. 
acts  done  in  relation  to  the  writ  were  Lindsey,  5  Bush  (Ky.)  507. 
done  by  one  not  authorized  by  him  A  Justice  of  the  Peace  cannot  issue 
[citing  Wright  v.  Wheeler,  8  Ired.  L.  (N.  summons  to  be  served  in  another 
Car.)  184];  Miller  v.  Hall,  1  Spears  county  when  such  authority  is  not  con- 
L.  (S.  Car.)  1;  Jewett  v.  Garrett,  47  ferred  by  statute.  U.  S.  Mutual-Ace. 
Fed.  Rep.  625.  Ins.  Co.  v.  Reisinger,  43  Mo.  App.  571; 
By  One  Hot  an  Attorney.  —  The  filling  State  v.  Brayman,  35  Kan.  714;  Lead' 
of  a  writ  by  one  who  is  not  an  attorney  better  v.  Kendall,  Hempst.  (U.  S.)  302. 
is  not  a  cause  for  dismissing  the  ac-  pubpoana  in  United  States  Court*.  —  The 
tion.  Kinne  v.  Hinman,  58  N.  H.  363,  Circuit  and  District  Courts  of  the 
wherein  it  was  said  that  an  effort  was  United  States  cannot  send  process  of 
made  to  prevent  the  abuse  against  subpoena  into  any  other  district  than 
which  the  practice  of  issuing  blank  that  in  which  they  sit  unless  authorized 
writs  needed  to  be  guarded,  by  a  rule  to  do  so  by  Act  of  Congress.  Ex p, 
of  court  providing  to  what  persons  the  Graham,  3  Wash.  (U.  S.)  456;  Bourke 
clerks  should  not  deliver  blank  writs;  v.  Amison,  32  Fed.  Rep.  710;  Picquet 
for  what  actions  blanks,  delivered  v.  Swan,  5  Mason  (U.  S.)  35,  561.  See 
upon  special  receipts,  might  be  filled;  Winter  v.  Ludlow,  3  Phila.  (  Pa.)  464, 
and  by  whom  attorneys  might  suffer  16  Leg.  Int.  (Pa.)  332,  under  the  statute 
blank  writs  to  be  used.  It  was  also  permitting  process  to  run  into  any  dis- 
said   that   this     rule  was   enforceable  trict  of  the  state. 

against  those  who  violated  it,  but  if  8.  Mayo    v.   Stoneum,   2   Ala.    390; 

violated  in  this  case  it  did  not  appear  Co  well  v.  Stuart,  69  Cal.  525;  Wells  v. 

that  the  plaintiff  was  aware  of  its  vio-  Patton,  50  Kan.  732;  Dyas  v.  Lindsey, 

lation,  and  that  the  rule  did  not  provide  5   Bdsh(Ky.)  507,  4  Bush  (Ky.)  350; 

I! :  1  Volume  XX. 


SUMMONS  AND  PROCESS.    To  otto 

alBO  it  is  sometimes  provided  by  statute  that  where  the  officers 
or  agents  of  a  corporatioft  upon  whom  service  of  process  must 
be  had  cannot  be  found  in  the  County  where  the  suit  is  brought, 
the  process  may  run  into  another  county  of  a  state  for  service 
upon  them,1  or  in  actions  to  foreclose  mortgages,  the  summons 
may  issue  from  the  county  where  the  suit  is  pending  to  other 
counties  where  the  defendants  reside.* 

Gaie  Must  Com  Within  statute.  —  The  issuance  of  a  summons  to 
another  county  must  be  entirely  justified  by  the  statute, s  and 
when  the  statute  permits  a  summons  to  issue  to  another  county 
in  the  event  that  one  of  the  defendants  resides  and  is  served  in 
the  county  where  the  action  is  brought,  the  person  served  with 

Brown  v.  M'Kee,  I  J.  J»  Marsh.  (Ky.)  according  to  law,  it  will  be  presumed 

474;  Hosie  v.  Harrington,  2  Mich.  N.  P.  that  (he  clerk  properly  and  lawfully 

77;    Vicksburgh   Bank   v.  Jennings,  5  issued   a  summons  in  such  a  case  to 

How*  (Miss.)  425;  Hanna  p.  Emerson,  another  county  because  there  was  no 

45  Neb.  708  [citing  Peaieon  v.  Kansas  person,  officer,  or  agent  of  the  corpora- 

Mfg.   Co.,    14    Ne^.    211;    Cobbey   v.  tion  in  the  county  where  the  suit  was 

Wright,  29  Neb*  274;  Bair  i>.  People's  brought. 

Bank,  27  Neb.  577];  Hobson  v.  Cum-  8.  Sparks  v.  Beyer,  5  Kan.  A  pp.  721. 

mins,  57  Neb.  611;  Achy  v.  Holland,  8  S.  Hosie  v.  Harrington,  2  Mich.  N. 

Lea  (Tenn.)  510.  P.  77,  holding  that  a  statute  providing 

Correspondence  of  Counterpart  with  that  in  suits  commenced  against  two 
Original.  —  In  Alabama  it  was  held  that  or  more  joint  defendants,  one  or  more 
the  correct  practice  was  to  make  the  of  whom  6 hall  reside  or  be  found  in 
writ  sent  to  another  county  for  service  the  county  where  the  suit  shall  be 
a  counterpart  of  that  which  was  to  be  brought,  and  be  served  with  process  in 
executed  in  the  county  where  it  was  such  county,  the  plaintiff  may  sue  out 
returnable,  indorsing  thereon  the  iden-  one  or  more  writs  of  summons  or  other 
tity  of  the  cause  of  action,  and  that  the  writ  whereby  such  suit  was  corn- 
absence  of  such  indorsement  is  made  a  menced,  directed  to  the  county  where 
ground  of  a  plea  in  abatement  by  the  such  defendant  not  served  may  be 
statute  and  cannot  be  noticed  for  the  found,  applies  only  to  joint  liability; 
first  time  on  error.  Mayo  v.  Stoneum,  Brown  v.  M'Kee,  1  J.  J.  Marsh.  (Ky.) 
2  Ala.  390;  Boardman  v.  Parrish,  56  474,  wherein  it  was  held  that  while 
Ala,  54;  Johnson  v.  King,  20  Ala.  270.  process,  both  at  law  and  in  chancery. 

In  Arkansas  it  was  held  that  in  a  suit  may  be  issued  from  the  circuit  in  which 

against  several  defendants  residing  in  the  suit  is  instituted  to  other  counties, 

different  counties  the  counterpart  writs  the  action  must  be  local  or  a  part  of  the 

must  correspond  in  every  respect  with  defendants    must    be    in    the    circuit 

the  original  except  in  the  direction  to  where  the  suit  is  brought,  and  in  the 

the  sheriff,  and  if  there  is  a  fatal  defect  latter  case,  if  a  decree  or  judgment  is 

in  the  counterpart  the  original  is  also  not  rendered  against  the  parties  found 

erroneous,  and  upon  a  dismissal  and  in  the  county,  oroneof  them,  no  judg- 

quashal  of  one  there  must  be  a  dis-  mentor  decree  can  be  rendered  against 

missal    and    quashal    of    the    others,  those  living  out  of  the  county,  and  it 

VVotnsley  v.  Cummins,  1  Ark.  125.  is  the  duty  of  the  court,  ex  officio,  to 

A  counterpart    writ   mast    cite   the  dismiss  the  action  as  to  defendants  out 

nonresident  defendant  to  appear  at  the  of  the  county;  Majors  v.  Gunnell,  4  T. 

same  term  at  which  the  resident  de-  B.  Mon.  (Ky.)  450;  Vicksburgh  Bank 

fendant  is  cited  to  appear  in  the  orig-  v.  Jennings,  5  How.  (Miss.)  425,  where- 

inal.     Bailey  v.  Almand,  98  Ga.  133.  in  duplicate  writs  were  issued,  and  the 

1.  Rochester,  etc.,  R.  Co.  «/.  Jewell,  officer  of  the  county  to  which  the  dupli- 

107  Ind.  332,  whetein  it  was  held  that  cate  was  directed  returned  the  precept 

as  presumptions  are  always  indulged  executed  upon  all  the  defendants,  and 

by  the  courts,  in  the  absence  of  any  the  sheriff  of  the  county  where  the  suit 

showing  to  the  contrary,  that  public  was  instituted   returned    his  part  not 

officers  discharge  their  official  duties  found  as  to  all  the  defendants,  and  the 
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the  summons  in  the  county  in  which  the  action  is  brought  must 
have  a  real  and  substantial  interest  in  the  subject  of  the  action, 
adverse  to  the  plaintiff,  and  against  whom  some  substantial  relief 
may  be  obtained ;  the  action  must  also  be  rightfully  brought  in 
the  county  in  which  it  is  brought,  and  as  against  the  person 
served  with  summons  in  such  county.1 

Objection  —  Waiver .  —  But  it  is  held  that  if  the  defendant  invokes 
the  judgment  of  the  court  on  the  merits  he  submits  to  the  juris- 
diction and  waives  the  objection.* 

Meceseity  of  Averment.  —  No  averment  in  a  declaration  of  the  non- 
residence  01  the  parties  is  necessary  to  authorize  a  writ  to  issue 
to  another  county.8     So  neither  the  praecipe  nor  the  writ  issued 

court  dismissed  the  cause  for  want  of  But  see  Yancey  v.  Marriott,  i  Sneed 

jurisdiction,  on    affidavit  that  all  the  (Term.)  40. 

defendants  at  the  lime  of  the  institu-  Prima  Facie  Interest  —  Collateral  At- 

tion  of  the  suit  were  resident  citizens  tack,  —  If  the  defendant  in  the  county 

of  the  county  to  which  the  duplicate  where  the  action  is  brought  is  appar- 

tan  and  not  of  the  county  where  the  ently  a   proper   party  defendant,  the 

suit  was  instituted,  Fisher  v.  Bullard,  question  of  his  real  interest  or  of  collu- 

109  N.  Car.  574..  sion  or  fraud  must,  in  order  to  confer 

1.  Wells  v.  Patton,  50  Kan.  732  [citing  jurisdiction  in  the  proper  county,  be 
Brenner  v.  Egly,  23  Kan.  123;  Linney  made  before  judgment,  and  cannot  be 
v.  Thompson,  44  Kan.  765;  Rullman  z>.  raised  on  collateral  attack.  Hobson  v. 
Hutse,  32  Kan.  596];  Achy  v.  Holland,  Cummins,  57  Neb.  611.  See  also  Hanna 
8  Lea  (Tenn.)  510.  v.  Emerson,  45  Neb.  708. 

Nominal  Party. — tn  a  personal  action,  Judgment  by  Default.  —  In  Kentucky 

service  of  the  summons  in  a  county  it  was  held,  upon  analyzing  the  several 

where  suit  is  brought  on  a  nominal  de-  provisions  of  the  statute  in  that  state, 

fendant  merely  does  not  confer  author-  that  the  action  must  be  brought  in  the 

ity  to  issue  summons  to  another  county  county  where  the  defendant  or  some 

for    the   real    defendant.     Hobson    v.  one  of   the    defendants   resides  or  is 

Cummins,  57  Neb.  611  [citing  Dunn  v.  summoned,  and  that  the  process  must 

Haines,  17  Neb.  560;  Cobbey  v.  Wright,  be  served  on  the  defendant  or  some 

23  Neb.  250;    Hanna  v.  Emerson,  45  one  of  the  defendants  in  the  county 

Neb.   708];    Achy   v.   Holland,  8   Lea  where  the  action  is  brought,  unless  he 

(Tenn.)    510;    Yancey  v.   Marriott,    1  has  removed  therefrom  since  the  action 

Sneed  (Tenn.)  40.  was  begun  or  unless  he  failed  to  ap- 

Party  Temporarily  in  Jurisdiction. —  pear  and  object.     It  was  also  held  that 

Where   both   defendants   reside    in    a  notwithstanding  a  defendant  resided  in 

county  other  than  thai  of  the  residence  another  county  to  which  the  process 

of    the    plaintiff,    where    the    suit    is  ran,  and  that  he  was  served  therein, 

brought,  and  one  happens  to  be  found  yet  if  neither  of  the  two  defendants 

in  the  latter  county,  service  on  him  was  summoned   with   process  in   the 

will  not  authorize  the  issuance  of  an-  county  where  the  action  was  brought, 

other  writ  to  the  other  defendam  into  and  neither  had   removed   from  said 

the  county  of  the  residence  of  the  de-  county    after     the    action    was    com- 

fendants  under  the  statute.     Christian  menced,  the  service  of  the  process  in 

v.    Williams,    lit    Mo.   429.     But  see  the  county  other  than  the  one  in  which 

Tutley  v.  Hornsby,  3  Lea  (Tenn.)  266.  the  action    was    brought    would    not 

Misjoinder    of   Cause.  —  Where  there  authorize  a  judgment  by  default  in  the 

were  several  defendants,  owing  to  the  latter    countv.     Dyas    v.    Lindsey,    5 

misjoinder  of  actions.no  cause  of  action  Bush  (Ky.)  507,  4  Bush  (Ky.)  350.    See 

having  affected  all  the  parties,  a  judg-  also  Ransdall    v.  Shropshire,   4  Met. 

ment  by  default  upon  summons  served  (Ky.)  327. 

in  another  county  has  been  held  errone-  8.  Byrd  v.  Slate,  15  Ark.  175;  Elliott 

ous.     Ransdall  v.  Shropshire,  4  Mel.  v.   State   Bank,   4  Ark.   437;  Ford  v. 

(Ky.)  327.  Logan,  2  A.  K.  Marsh.  (Ky.)  325.    See 

2.  Wells  v.   Patton,   50    Kan.   732.  also  Kenney  v.  Greer,  13  111.  432. 
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out  of  the  court  of  one  county  to  be  served  on  a  corporation  in 

another  county  need  recite  the  special  circumstances  for  which  j 

the  writ  can  issue  under  the  statute.1 

Bight  to  Issue  One  Writ.  —  The  statute  which  permits  a  plaintiff 
to  issue  separate  writs  to  different  counties  where  all  the  defend-  » 

ants  do    not  reside  in  the  county  where  the  suit  is  instituted  I 

does  not  abridge  the  right  of  issuing  a  joint  writ  in  the  county  I 

where  the  suit  is  instituted.* 

ILL  Fobk,  Contents,  and  Sufficiency  —  1.  Form  in  General.  —  ' 

A  process  of  court  requiring  personal  appearance  should  be  in 
words  at  length  and  not  in  doubtful  and  equivocal  contractions, 
and  should  be  sufficiently  certain  to  give  to  the  party  the  notice 
which  the  law  contemplates.8 

SubpcBna.  —  No  form  being  prescribed  for  a  subpoena,  it  is  suffi- 


I 


But  where  the  petition  alleged  that  Writ  Bent  to  Another  County  After 
two  defendants  resided  in  a  certain  Partial  Service.  —  In  California  it  was 
county  other  than  the  one  in  which  the  held  that  a  summons  was  not  directed  t 
suit  was  brought,  it  was  held  that  the  to  the  officer  or  person  by  whom  it  was 
clerk  had  no  authority  to  draw  an  orig-  to  be  served,  nor  was  it  required  to  be 
inal  citation  for  either  of  the  defend-  returned  at  or  before  any  specified 
ants  to  any  other  place,  but  that  upon  time,  and  that  after  service  upon  the 
the  existence  of  any  contingency  men-  defendants  in  one  county,  the  plaintiff 
tioned  in  the  statute  the  clerk  might  might  have  it  delivered  to  the  sheriff 
issue  an  alias  process  without  any  of  anothei  county,  for  service  upon 
amendment  of  the  pleadings.  Lauder-  other  defendants,  the  statute  not  re- 
dale  v.  R.  &  T.  A.  Ennis  Stationery  quiring  that  a  separate  summons  should 
Co.,  80  Tex.  496.  See  also  Gillmour  issue  to  each  county  in  which  any  of 
v.  Ford.  (Tex.  1892)  iq  S.  W.  Rep.  442.  the  defendants  might  reside.  If  it  had 
But  see  Bean  v.  McQuiddy,  1  Tex.  been  returned  it  was  competent  for  the 
App.  Civ.  Cas.,  §  52;  Duer  v.  Endres,  court  to  order  it  to  be  delivered  to  the 
1  Tex.  App.  Civ.  Cas.,  §  322.  plaintiff  for  further  service.     Hancock 

1.  Engle   v.    Susquehanna   Mut.    F.  v.  Preuss,  40  Cal.  572. 
Ins.  Co.,  20  Pa.  Co.  Ci.  90.     See  also  3.  Ross  v.    Ward,    16   N.   J.   L.  23, 
Benwood    Ironworks  v.    Hutchinson,  wherein  (he  wording  was:    "Summon 
101  Pa.  St.  359.  Isaac   Ross  to    appear  before   me   at 

2.  Burnett  v.  Menifee,  4  Ark.  140,  Ward's  hotel  in  the  township  of  Har- 
holding  that  the  plaintiff  may  take  a  dyston  on  the  30th  day  of  September 
joint  writ  against  both  defendants  inst.  at  12  o'clock  in  the  afternoon  to 
where  one  resides  in  another  county,  answer  Stephen  Ward  trespass  on  the 
and  if  it  is  not  executed  in  time,  or  is  case  $100  in  a  plea  of;  Hereof  fail  not,*' 
not  executed  upon  both  defendants,  he  and  the  court  held  that  the  defendant 
may  either  discontinue  as  to  the  defend-  was  not  bound  to  understand  hiero- 
ant  upon  whom  there  has  been  noserv-  glyphics  nor  even  such  abbreviations 
ice  and  proceed  to  judgment  against  as  were  used  in  this  paper,  nor  was  he 
him  upon  whom  there  was  service,  or  bound  to  transpose  the  words  in  oider 
he  may  continue  the  case  to  the  next  to  make  sense  of  them, 
term,  for  service.  Alteration  of  Form  to  Meet  New  Stat- 

Joint  Obligation. — The  statute  author-  nte. —  In  Cooke  v.  Gibbs,  3  Mass.  193, 

izing  a  plaintiff  in  an  action  on  a  joint  it  was  said:    "  By  an  ancient  English 

bond  on   persons   residing  in  several  statute     the     masters     in    chancery, 

counties  to  set  forth  process  to  all  the  whence  all  original  writs  issued,  were 

counties  may  be  used  or  omitted  at  the  authorized  to  form  new  writs  in  new 

election  of  the  plaintiff.     "  No  inhab-  cases,  that  there  might  not  be  a  failure 

itant  "  operates  an  abatement,  and  the  of  justice.     In  this  state  that  authority, 

plaintiff  may  proceed  against  the  joint  when  necessary,  has  been  exercised  by 

obligor  served  with  process.     Sneed  v.  the  court  issuing  the  writ." 
Wiester,  2  A.  K.  Maish.  (Ky.)  282. 
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cient  if  it  informs  the  defendant  that  a  suit  is  instituted  against 
him,  a  copy  of  the  bill  being  served  at  the  same  time.1 

statutory  Form.  —  Where  the  form  of  a  summons  is  specifically 
prescribed  by  statute,  the  statute  is  held  to  be  mandatory  and 
the  summons  must  contain  everything  so  required,2  and  while 
under  the  code  providing  for  the  institution  of  suits  by  original 
notice  it  was  held  that  process  issued  by  the  clerk  would  be  good, 
yet  in  the  latter  case  the  process  must  conform  in  substance  to 
the  original  notice  provided  by  the  code.3 

Literal  or  Substantial  Compliance  with  Statute.  —  If  the  summons  liter- 
ally follows  the  language  of  the  statute  it  is  sufficient,4  but  while 
it  may  be  advisable  to  comply  literally  with  the  statutory  pro- 
visions, it  is  held  that  nothing  short  of  a  substantial  departure 
therefrom  will  be  fatal.5 

Bedtals.  —  A  summons  need  contain  only  those  recitals  which 
are  required  by  law,  and  only  such  recitals  as  the  law  requires 

1.  Levert  v.  Redwood,  9  Port.  (Ala.)  fault  would  be  set  aside  on  motion  or 
79.  reversed  on  appeal.     Durham  v.  Bet- 

2.  Lyman   v.    Milton,   44  Cal.   630;     terton,  79  Tex.  223. 

Smith  v,  Aurich,  6  Colo.  392;  Sid  well  v.  Of  Filing  Complaint.  —  Where  an  o rig- 
Schumacher,  99  III.  433;  Kellar  v.  Stan-  inal  notice  did  not  state  when  the  peti- 
ley,  86  Ky.  240;  Craighead  v.  Martin,  2$  tion  would  be  on  file,  nor  that  a  default 
Minn.  43;  Black  v.  Clendenin,  3  Mont,  would  be  taken  in  case  the  defendant 
48;  Dyas  v.  Keaton,  3  Mont.  495;  Os-  failed  to  appear,  it  was  held  that  the 
born  v.  McCloskey,  (Supm.  Ci.  Spec,  notice  was  properly  quashed  and  that 
T.)  55  How.  Pr.  (N.  Y.)  345;  Wallace  the  court  would  not  construe  the  state- 
v.  Dimmick.  24  Hun  (N.  Y.)  635,  hold-  ment  of  the  day  the  defendant  was 
ing  a  defective  summons  amendable;  summoned  to  appear  to  mean  the  day 
Streeter  v.  Frank,  3  Pin.  (Wis.)  386.  on  which  the  petition  would  be  on  tile. 

Mandatory    Provision!    of   Statute. —  McKee  v.  Harris,  1  Iowa  364;  Millette 

Where    the    law  directs   that   process  v.   Mehmke,    26  Minn.  306.     See  also 

shall  be  in  a  specified  form  and  issued  infra.  III.  13.  Place  of  Return, 

in  a  particular  manner,  such  provision  Clerical  Error,  —  Where   a   citation 

is  mandatory  and   the  rule  applies  to  gave  the  date  of  filing  pf  the  petition 

that  which  stands  in  the  place  of  pro-  as  March  20,   bat  the  citation  issued 

cess  and  performs  its  office.     Ames  v.  and  the  petition  was  filed  on  February 

Sankey,  128  111.  526;  People  v.  Henck-  20,  it  was  held  that  the  date  so  given  in 

ler,  137  111.    580;  Eagan   v.  Connelly,  the  citation  at  the  time  of  the  filing  of 

107  111.  458.  the  petition  was  a  clerical  error  which 

Character  of  Process  in  Particular  Case,  would  not  justify  the  quashing  of  the 

—  Where  the  statute  expressly  directs  citation.     Western  Union  Tel.  Co.  v. 

that  the  process  to  be  issued  against  Johnson,  16  Tex.  Civ.  App.  546. 

a  shareholder  shall  be  a  summons,  a  3.  McKee  v.  Harris,  1  Iowa  366. 

capias  cannot  issue,   notwithstanding  4.  Stanquist  v.    Hebbard,    122   Cal. 

the  plaintiff  directs  the  sheriff  to  ac-  268;  Marsteller  v.   Marsteller,  93  Pa. 

cept  appearance  without  arrest.     Bar-  St.  355. 

nard  v.   Field,  1  Dall.  (Pa.)  348.     See  5.  Shinn  v.   Cummins,   65   Cal.   98; 

also  Westbrook  v.  Westbrook,  2  Greene  Ralph  v.  Lomer,  3  Wash.  401. 

(Iowa)  598;  Beatty  v.  Ivins,  3  N.  J.  L.  Surplusage.  — A  summons,  if  in  other 

2co.     But   see    Johnson    v.    Healy,   9  respects  formal,  will  not  be  invalidated 

Ben.  (U.  S.)  318;    Linn  v.  Schmall,  8  because  it  contains  unnecessary  mat- 

Blackf.  (Ind.)  94.  ters,  as  the  latter  may  be  disregarded 

Number  of  Suit.  —  Under  a  statute  re-  as  surplusage  where    such   disregard 

quiring   the  citation  to  state   the   full  works     no    harm    to    the    defendant, 

number  of  the  suit,  an  omission  in  this  Welde  v.  Henderson,  (Supm.  Ct.  Gen. 

regard  is  fatal,  and  a  judgment  by  de-  T.)  10  Civ.  Pro.  (N.  Y.)  217. 

1115  Volume  XX. 


1**,  OMtMto,        SUMMONS  AND  PROCESS.        *ma  **Aci***f. 

to  be  made  aire  evidence  of  their  truth.1 

2.  In  Name  and  by  Authority  of  State.  —  Under  various  consti- 
tutional provisions  it  is  required  that  writs  or  process  shall  be 
styled  or  run  in  thfe  name  and  by  the  authority  of  the  state. 
This  provision  is  held  to  be  mandatory  in  some  cases,  and  of 
such  a  jurisdictional  character  that  an  omission  to  comply  with 
it  will  be  fatal  to  the  validity  of  the  process ; 2  that  is,  in  the  case 
of  original  process,  where  there  is  no  appearance  to  the  merits, 
as  an  appearance  is,  of  course,  a  submission  of  the  person  to  the 
jurisdiction  and  operates  as  a  waiver  of  any  defects.3 

Amendable  Beftot.  —  It  is  held,  however,  that  an  omission  or 
defect  in  this  regard  is  amendable  even  upon  plea  in  abatement 
or  motion  to  quash,4  and  some  cases  regard  an  omission  to  com- 
ply with  such  provision  as  a  mere  technical  defect  which  is  cured 
by  the  statute  of  amendments  even  after  a  default  judgment,  the 
provision  being  considered  merely  directory.5 

To  What  Process  AppUcable.  —  Such  constitutional  provisions  are 
held  to  apply  only  to  such  processes  or  writs  as  at  common  law 

1.  Helms  v.  Dunne,    107  Cat.   117,  too;  Forbes  v.  Darling,  94  Mich.  621; 

holding  that  a  justice's  summons  issued  Hinktey  v.  St.'  Anthony  Falls  Water 

by  a  justice's  clerk  may  upon  its  face  Power  Co.,  9  Minn.  55;  Little  v.  Little, 

recite  that  !t  was  issued  at  the  order  of  5  Mo.  227;  Chad  ess  v.  Marney,  1  Mo. 

the  presiding  justice,  yet,  as  there  is  537;    Fowler  v.   Watson,   4    Mo.    27; 

no  statutory  requirement  to  that  effect,  State  v.  McCullough,  3  Nev.  202;  Mc- 

such  recital  is  not  conclusive  as  to  the  Lendon  v.  State,  92  Tenn.  520. 

fact.  A  Prayer  for  Process  should  not  be 

Grounds  of  Issuance  In  Particular  Case,  for  "  the  people's  "  wrii  of  subpoena, 

—  In  proceedings  before  a  justice  of  as   the  constitution   requires  that  all 

the  peace  under  the  landlord  and  ten-  writs  shall  run  in  the  name  of  "  the 

ant  acts  for  the  recovery  of  demised  state."     Daughtry  v.  Reddick,  5  Ired. 

premises,  it  is  sufficient  if  the  summons  Eq.  (N.  Car.)  261,  in  which  case  the 

contains    a    brief    statement    of    the  court  said  that  this,  though  a  trivial 

grounds  of  its  issuance,  and  notwith-  matter  in  itself,  required  correction,  as 

standing  the  summons  Is  to  bring  in  other  liberties  might  be  taken  with  the                              1 

the  defendant  to  the  hearing  as  well  as  settled  and  proper  forms  of  pleadings                              ^ 

to  give  a  brief  statement  of  the  cause  if  this  were  passed  over  silently, 

of  action,  such  brief  statement  will  be  S.  Knott  v.  Pepperdine,  63  111.  219; 

sufficient  for  all  purposes   where  the  Branch  v.  Branch,  6   Fla.   322;  Estill 

defendant  appears  and  makes  defense,  v.  Bailey,  1   Ark.  131;  Hinkley  v.  St. 

Kaier  v.  Leahy,  15  Pa.  Co.  Ct.  243;  Anthony   Falls   Water  Power  Co.,   9 

McGinnis  v.  Vernon,  67  Pa.  St.  149.  Minn.  55:  Davis  v.  Wood,  7  Mo.  162; 

Matters  of  Evidence.  —  The  circum-  State  v.  McCullough,  3  Nev.  202.    See 

stances  which  subject  a  foreign   cor-  the  articles  Appearances,  vol.  2,  p.  588; 

poratlon  to  suit  in  Pennsyhattia  need  Jurisdiction,  vol.  12,  p.  114. 

not  be  set  forth  in  the  praecipe  or  sum-  4,  Mitchell  ».  Conley,  13  Ark.  414, 

mons.     Ben  wood  Ironworks  v.  Hutch-  amendment  of  original  summons  after 

in  son,  toi  Pa.  St.  362.    See  also  Engle  plea  in    abatement  filed;  State   Bank 

v.  Susquehanna  Mut.  F.  Ins.  Co.,  20  v.  Buckmaster,  1  III.  176;  McFadden  v. 

Pa.  Co.  Ct.  00;  Coyle  v.  Metropolitan  Fortier,  20  III.  515;  Harris  v.  Jenks,  3 

L.  tns.  Co.,  8  Kulp  (Pa.)  169.  111.  475,  holding  that  an  allowance  of 

t.  Gilbreath  v.  Kuykendall,  1  Ark.  an  amendment  after  an  appeal  from  a 

50;  Estill  v.  Bailey,  1  Ark.  13 1;  Branch  judgment  of  a  justice  of  the  peace  was 

v.  Branch,  6  Fla.  322;  Sid  well  v.  Schu-  proper. 

macher,  09  III.  426:  Ferris  v.  Crow,  10  5.  Doan  v.  Boley,  38  Mo.  449;  Davis 

111.  96;  Yeager  v.  Groves,  78  Ky.  278;  v.  Wood,  7  Mo.  162;  Hansford  v.  Hans- 

McDaniel  v.  Sappington,  Hard.  (Ky.)  ford,  34  Mo.  App.  262. 
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were  required  to  run  in  the  name  of  the  king,  the  state,  people, 
or  commonwealth,  according  to  the  styles  variously  adopted  in 
the  several  states,  being  substituted  for  the  king.1 

Form.  —  A  writ  under  such  a  provision  must  sufficiently  indi- 
cate that  it  is  by  the  proper  authority.*  It  has  been  held,  how- 
ever, that  it  is  of  no  consequence  in  what  part  of  the  process  the 
state  or  commonwealth  is  introduced,  if  the  command  sufficiently 
appears  to  be  given  in  its  name.*  Other  informalities  have  like- 
wise been  disregarded  where  the  fact  that  the  command  was 
given  under  the  authority  of  the  state  sufficiently  appeared,* 
though  in  some  cases  a  greater  degree  of  strictness  seems  to  have 
been  required.* 

1.  Curry    v.   Hi n man,  xi  III.    420;  Attachment,    Extortion,     and    other 

Wolpert  v.  Newcomb,  106  Mich.  357;  writs.     See  the  specific   titles  in  this 

Tweed  v.  Me  teal  f,  4  Mich.  579;  Wis-  work. 

ner  v.  Davenport,  5  Mich.  501,  the  last  t.  In  the  Name  of  "The  United  States 

two  cases  holding  that   the  provision  of  America"  is  not  sufficient  for  state 

applies  only  to  process  issued  by  courts  process.    Gil  breath  v.  Kuykendall,    1 

or  judicial  officers;  Lennig  v.  Newkirk,  Ark.  50. 

7  N.  J.  L.  J.  87.  S.  White  v.  Com.,  6  Binn.  (Pa.)  179; 

Arammons  comes  within  the  consti-  Harris  v.  Jenks,  3  III.  475;  Cleland  v. 

rational    requirement.      GHbreath    v.  Tavernier,  n  Minn.  194. 

Kuykendall,  1  Ark.  50;  Estill  v.  Bailey,  4.  Harmless  Irregularity.  —  "  State  of 

X  Ark.   131;    Knott  v.  Pepperdine,  63  Missouri  "    instead  of  "  the  State   of 

111.  219;  Curry  v.  Hinman,  11  III.  423 ;  Missouri."    Spencer  v.  Medder,  5  Mo. 

Harris  v.  Jenks,  3  III.  475;  Truitt  v.  458.     See  also  Mabbett  v.  Vick,  53  Wis. 

Baird,  12  Ran.  420;  State  v.  Jefferson  164. 

County,  11  Kan.  71;    Hinkley  v.   St.  "  The  People  of  the  State'*  instead  of 

Anthony   Falls   Water  Power  Co.,   9  "  in   the   name  of  the   people  of   the 

Minn.  55;    Charless  v.  Marney,  1  Mo.  state."    Knott  v.   Pepperdine,  63  III. 

537;  Gorman  v.  Steed,  1  W.  Va.  1.  219.    See  also  Johnson  *.  Provincial 

Contra.  —  Hanna  v.  Russell,  12  Minn.  Ins.  Co.,  12  Mich.  216. 

80;  Lowry  v.  Harris,  12  Minn.  255,  in  State  and  County  in  Caption  —  Command 

which  cases,  however,  it  appeared  that  by  Territory.  —  Where  the  venue  of  an 

the  summons  in  that  state  is  not  pro-  execution  was  "  state  of  South  Dakota, 

cess;  Porter  v.  Vandercook,    11  Wis.  Hamlin  county,"  the  fact  that  the  com- 

70;  Comet  Consol.  Min.  Co.  v.  Frost,  mand  was  issued  in  the  name  of  the 

15  Colo.  310,  a  summons  issued  and  territory  was  held  to  be  a  mere  clerical 

signed  by  the  attorney  of  the  party;  error,  amendable,  and  not  such  as  to 

Bailey    v.    Williams,    6    Oregon    71;  render  the  process  void.     State  t.  Cas- 

Brooks  v.   Nevada  Nickel  Syndicate,  sidy,  4  S.   Dak.  62.    See  to  the  same 

(Nev.  1898)  53  Pac.  Rep.  597.  effect  Carnahan  v.  Pell,  4  Colo.  190. 

A  Distress  Warrant  has  been  held  to  Title  Sufficient.  —  Branch  v.  Branch, 

be  an  original  process  and  such  a  writ  6  Fla.  322. 

as  must  run  in  the  name  of  the  state.  County  Surplusage. — Where  the  name 

Beach  v.  O'Riley,  14  W.  Va.  55 ;  Nash-  of  the  county  is  added  it  may  be  treated 

ville  v.  Pearl,  11  Humph.  (Tenn.)  249.  as  surplusage.     Biesenbach  v.  Key,  63 

A  Citation  Is  held  not  to  be  process  Tex.  79;  Portis  v.  Parker,  8  Tex.  28. 

within  the  provision.     See  Blud worth  See  also  Truitt  v,  Baird,  12  Kan.  420; 

v.  Sompeymc,  3  Mart.  (La.)  720;  Tweed  Moore  v.  FeHewa,  13  Neb.  379,  hold- 

v.    Metcalf,   4   Mich.  579;   Wolpert  v.  ing  that  where  the  name  of  the  county 

New  comb,  106  Mich.  357;  In  re  Kirby,  follows   Ihe  name  of  the  stale  in  the 

10  S.  Dak.  322;  Davis  v.  Davis,  40  W.  caption,  the  address  to  the  sheriff  of 

Va.  464.  the  county  is  sufficient  without  indicat- 

Notice  provided  by  the  code  is  held  ing  that  the  command  is  from  the  state 

not  to  be  process  within  the  provision,  to  the  sheriff. 

Nichols    v.    Burlington,    etc.,    Plank  5.  Fatal  Irregularity.  —  Where  a  writ 

Road  Co.,  4  Greene  (Iowa)  44.  was  entitled  "  State  of  West  Virginia, 
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3.  Venue  —  Caption.  —  The  venue  in  the  margin  usually  shows 
the  county  in  which  the  process  issues,1  together  with  the  name 
of  the  state,2  after  which  is  also  stated  the  name  of  the  court-in 
which  the  process  issues.8 

4.  Seal  and  Signature  —  a.  In  General.  —  A  writ  issuing  out 
of  a  court  of  record  should  generally  be  signed  by  the  clerk  and 
sealed  with  the  seal  of  the  court.4 

b.  Signature.  —  The  process  by  which  a  suit  is  entered  must 
bear  the  official  signature  of  some  officer  authorized  to  issue  such 
process.*     But  it  has  been  held  that  though  the  actual  signature 


Kanawha  county,  ss.:  To  ,  con- 
stable," etc.,  and  the  command  in  the 
wril  was  not  "  in  the  name  of  the  state 
of  West  Virginia,"  it  was  held  thai  the 
writ  did  not  run  in  the  name  of  the 
state  as  required  by  the  constitution, 
and  that  the  caption  indicated  merely 
the  place  where  it  issued.  Beach  v. 
O'  Riley,  14W.  Va.  55,  the  court  saying 
that  if  the  words  "  Kanawha  County, 
ss."  had  been  omitted  the  writ  would 
have  run  in  the  name  of  the  state,  be- 
cause it  would  then  have  been  ad- 
dressed by  the  state  to  the  constable, 
but  that  with  those  words  inserted  it 
could  not  be  so  construed.  See  to  the 
same  effect  Forbes  v.  Darling,  04  Mich. 
621,  citing  Johnson  v.  Provincial  Ins. 
Co.,  12  Mich.  216,  in  which  latter  case 
it  was  held  that  the  insertion  of  the 
words  '*  in  the  name  of  the  people  of  the 
state  of  Michigan  "  in  the  constitution, 
between  inverted  commas,  favored  the 
idea  that  the  phrase  must  be  used  ver- 
batim. See  also  Fowler  v.  Watson,  4 
Mo.  27. 

Commonwealth  Instead  of  State.  —  So 
it  has  been  held  that  where  the  con- 
stitution requires  that  writs  "  shall 
run  in  the  name  of  the  state  of," 
etc.,  a  writ  which  runs  in  the  name  of 
the  "commonwealth  of"  should  be 
quashed.    Gorman  v.  Steed,  1  W.  Va.  1. 

1.  Waddillz\  John,  48  Ala.  232:  Relfe 
v.  Valentine,  45  Ala.  286,  holding  that 
the  venue  in  the  margin  controls  that 
in  the  body  of  the  writ;  Hall  v.  Davis, 
44  III.  497;  Murdy  v.  McCutcheon,  95 
Pa.  St.  435. 

2.  Beach  v.  O'Riley,  14  W.  Va.  55, 
holding  that  the  name  of  the  state  and 
county  in  the  caption  indicated  where 
the  writ  issued  and  not  the  authority 
by  which  it  issued.  But  see  State 
v.  Cassidy,  4  S.  Dak.  62;  Carnahan 
v.  Pell,  4  Colo.  190.  And  process  is 
sometimes  expressly  required  by  stat- 
ute or  constitutional  provision   to  be 


styled  in  the  name  of  the  state.  Branch 
v.  Branch,  6  Fla.  314;  Mabbett  v. 
Vick,  53  Wis.  163.  And  see  cases  in 
the  last  preceding  note. 

3.  Van  Namee  v.  Peoble,  (Supm.  Ct. 
Spec.  T.)  9  How.  Pr.  (N.  Y.)  198,  hold- 
ing that  where  the  summons  contained 
the  name  of  the  court  it  cured  a  defect 
in  the  omission  thereof  from  the  title 
of  the  complaint. 

Title  of  Copy  Served.  —  In  Bailey  v. 
Sargent  Granite  Co.,  (N.  Y.  Super.  Ct. 
Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  319,  it 
was  held  that  a  party  may  always  treat 
a  paper  served  upon  him  as  a  true 
copy  of  the  oiiginal  and  act  accord- 
ingly: that  where  the  summons  served 
was  entitled  "  N.  Y.  Common  Pleas  " 
the  action  was  commenced  in  that 
court,  notwithstanding  the  original 
summons  wasentitled  in  anothercourt. 

Where  the  Statute  Does  Hot  Bequire  It 
the  summons  need  not  state  in  what 
court  the  action  is  brought.  Tallman 
v.  Hinman,  (Supm  Ct.  Gen.  T.)  10 
How.  Pr.  (N.  Y.)89. 

Memorandum  of  Court  No  Part  of  Writ. 
—  A  memorandum  of  the  court  at  the 
top  of  the  summons  was  held  to  be  no 
part  of  the  writ,  which  being  under  the 
seal  of  and  tested  by  the  judge  of  an- 
other court  sufficiently  showed  that  it 
was  the  process  of  the  court  of  which 
it  bore  teste  and  seal.  Crane  v.  Bran- 
nan,  3  Cal.  192. 

4.  Troy  v.  Bower,  3  Ark.  352;  Red- 
mond v.  Mullenax,  113  N.  Car.  505; 
Smith  v.  Affanassieffe,  2  Rich.  L.  (S. 
Car.)  334;  Peaslee  v.  Haberstro,  15 
Blatchf.(U.  S.)472;  D wight  v.  Merritt, 
18  Blatchf.  (U.  S.)  305. 

5.  Andrus  v.  Carroll,  35  Vt.  102; 
Powers  v.  Swigart,  8  Ark.  363,  holding 
that  under  a  constitutional  provision 
requiring  all  writs  and  other  process  to 
be  signed  by  the  clerks  of  the  respective 
courts  from  which  they  may  issue,  a 
writ  not  so  signed  is  void;  Ligare  t>, 
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of  the  clerk  at  the  proper  place  is  wanting,  the  omission  may  be 
supplied  where  it  otherwise  appears  that  the  writ  emanated 
from  the  proper  authority.1 

Sufficient  Compliance.  —  A  clerk  may  comply  with  the  requirement 

that  process  issued  by  him  shall  be  signed  by  him,  by  signing  in 
person,  or  through  a  lawfully  appointed  deputy,  or  by  any  other 

California  Southern  R.  Co.,  76Cal.  610;  decisions  made  as  to  original  process. 

Buchanan  v.   Kennon  Conf.   Rep.  (N.  Cochran  v.  Davis,  20  Ga.  581. 
Car.)  476;    Smith   v.    Affanassieffe,    2         But  in  West  Virginia,  on  the  trial  of 

Rich.  L.  (S.  Car.)  334.    See  also  Hickam  a  motion  to  reverse  a  judgment  by  de- 

v.  Larkey,  6-Gratt.  (Va.)  210.  fault,  it  appeared  that  such  judgment 

Writ   Voidable.  —  A   writ    otherwise  was  a  joint  judgment  against  several 

regular  is  not  absolutely  null  and  void  defendants,  and  that  a  copy  of  the  writ 

because  it  is  not  signed  by  the  clerk,  served  on  some  of  the  defendants  was 

Such  a  writ  is  voidable,  and  may  be  not  signed  by  the  clerk,  and  it  was  held 

avoided  by  a  motion  to  quash  it*  made  that  the  judgment  should  be  reversed 

by  the  defendant;  but  if  it  is  not  so,  and  the  cause  remanded  to  rules  to  be 

or  in  some  other  manner,  avoided  in  properly  proceeded   with.     Laidley  v. 

the  suit,  and  a  judgment  is  rendered  Bright,  17  W.  Va.  779. 
against  the  defendant  by   default  on        1.  Baker  v.   Swift,   87  Ala.  530,  an 

such  writ,  and  such  judgment  is  not  action    for   the   recovery  of  personal 

set  aside  by  motion  to  the  court  or  by  chattels.     The  summons  which  accom- 

writ  of  error,  it  is  valid  and  binding  as  panied  the  complaint  was  not  signed 

a  judgment.     Ambler  v.  Leach,  15  W.  by  the  clerk,  but  the  indorsement  upon 

Va.  677.  it  stated  that  the  plaintiff  had  made  the 

Mandatory    Provision.  —  Harrison  v.  necessary  affidavit,  and  the  given  bond 

Holley,  46  Ala.  84;  Stone  v.   Harris,  was  signed  by  the  clerk  officially  and 

Minor  (Ala.)  32,  in  which  cases  it  was  bore  the  same  date  as  the  summons, 

held  that  a  judgment  by  default  can-  A  judgment  by  default  after  the  case 

not   be   supported    upon  an  unsigned  had  remained  on  the  docket  of  the  Cir- 

summons;  Sharman  v.  Huot,  20  Mont,  cuit  Court  for  over  two  years,  without 

555,  holding  that  under  the  code  the  objection  to  the  omission  of  the  clerk 

signature  of  the  clerk  to  the  summons  to  sign  the  summons,  was  sustained, 

is  a  matter  of  substance  and  that  with-  the    court     holding    that    the    record 

out  it  there  is  no  summons  and  there-  showed,  in  the  absence  of  any  objec- 

fore    the    defect     is    not    amendable;  tion  raised  in  the  court  below,  suffi- 

Lindsay  v.   Kearny  County,   56  Kan.  cient  evidence  that  the  summons  was 

630,  holding  that  the  signature  to  an  issued   by   the    clerk.     Distinguishing 

indorsement  on  the  back  of  the  sum-  Harrison     v.     Holley,     46    Ala.     84, 

mons,  stating  the  amount  for  which  supra. 

judgment  would  be  taken  in  case  of  a        Amendment    When  Process    Sealed. — 

default,  which  indorsement  is  not  re-  "  The   sea)   of   the   court   is  evidence 

quired  by  law  to  be  signed,  will  not  throughout  the  state  of  the  fact  that  a 

supply  the  omission  to  sign  the  sum-  paper  to  which  it  is  attached  emanates 

mons.  from  the  tribunal  to  which  it  belongs, 

Signature    by     Wrong    Authority.  —  and  chough  the  clerk's  signature  is  the 

Where  a  citation   was  signed  by  the  prescribed  evidence  of  genuineness  as 

parish  recorder  in  his  official  capacity,  to  all  process  to  be  served  in  the  county 

instead  of  by  the  clerk  as  required  by  in  which  his  court  is  held,  yet,  if  he 

law,  the  defect  was  held  fatal  to  the  issue  to  such  county  a  summons  in  the 

validity  of  the  judgment  against  a  de-  usual  form,  attested  by  his  official  seal 

fendant  who  had  entered  no  appear-  but  not  subscribed,  and  containing  his 

ance.     Anderson  z/.  Johett,  14  La.  Ann.  name  only  as  printed  in  the  body  of 

624.  the   paper,   the  court  has  the  power, 

Copy.  —  Upon  motion  to  dismiss  be-  after  the  defendant  has  entered  an  ap- 
cause  the  copy  of  the  process  served  pearance,  to  amend  by  allowing  the 
on  the  defendant  was  not  signed  by  clerk  to  sign  his  name."  Redmond  v. 
the  clerk,  it  was  held  that  the  objection  Mullenax,  113  N.  Car  511,  citing  Hen- 
did  not  come  within  the  reason  of  the  derson  v.  Graham,  84  N.  Car.  496. 
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person  who  shall  sign  the  writ  with  the  name  of  the  clerk  in  his 
presence  and  under  his  direction.1 

Writs  Issued  by  Justice  of  Peaoe.  —  A  writ  issued  by  a  justice  of  the 
peace  should  be  signed  by  him,2  but  where  he  authorizes  his 

1.  Calender  v.  Olcott,  I  Mich.  344;  was  held  sufficient.     Botts  v.  Williams, 

Botts  v.  Williams,  5  J.  J.  Marsh.  (Ky.)  5  J.  J.  Marsh.  (Ky.)  62. 
62;  Powers  v.  Swigart,  8  Ark.  363.  So  where  ihe  statute  provides  that  a 

Other  P«rton  Acting  for  Clerk.  —  If  a  writ  shall  bear  teste  in  ihe  name  of  the 

writ  is  issued   with   the  clerk's  con-  clerk,   a    writ    concluding,  "  Witness 

sent  and  approbation  it  is  immaterial  Robert  N.  Williams,  clerk  of  the  Madi- 

whether  be  subscribes  his  name  to  ths  son  Circuit  Court,  and  its  seal  hereto 

process  himself  or  permits  another  to  affixed  at  Andersontown,  the  22d  day 

do  so  for  him.     Stevens  v.  Ewer,  2  Met.  of  July,  1835,'*  is  sufficiently  signed. 

(Mass.)  74;  Gamble  v.  Trahen,  3  Mow.  Wibright  v.  Wise,  4  Blackf  (Ind.)  137. 

(Miss.)  32.     But  see  Gardner  v.  Lane,  And  conversely  a  signature  is  sufficient 

3  Dev.  L.  (N.  Car.)  53.  when  the  name  is  not  specifically  stated 

Ratification  Before  Delivery  to  Sheriff .  in  the  body  of  the  attestation  clause. 

—  Where  a  summons   was    prepared  East  v.    Parks,   4  Greene  (Iowa)  80. 

and  the  name  of  the  clerk  subscribed  But  where  the  common-law  form  ex- 

thereto  by  one  who  was  not  in  fact  a  ists  and  the  writ  is  tested  in  the  name 

deputy,  and  the  clerk  appeared  before  of  the  judge,  the  clerk  must  put  the 

its  delivery  to  the  sheriS  #and  sent  the  seal  of  the  court  toil  and  officially  sign 

process  out  thus  signed  as  his  own  act,  it,  and  a  failure  to  sign  will  be  held 

it  was  held  that  it  must  be  regarded  as  error.     Pepoon  v.  Jenkins,  Col.  &  C. 

the  act  of  the  clerk.     Louisville,  etc.,  Cas.   (N.   Y.)  60.     See  also  Smith  v. 

R.  Co.  v.  Banks,  (Ky.  1896)  33  S.  W.  Hackley,  44  Mo.  A  pp.  614,  which  was 

Rep.  627.  a  writ  of  attachment,  tested,  **  Witness 

General   Deputation    of   Members  of  C.  B.  Daniel,  clerk  of  our  said  court, 

Bar. — Where  a  clerk  had  given  verbal  with  his  official  seal  hereto  affixed." 

authority  to  members  of  the  bar  to  sign  without  any  further  signature  added 

his  name  to  writs,  it  was  held  that  a  thereto,  and  it  was  held  that  the  omis- 

writ  signed  by  an  attorney  under  such  sion  of  attesting  by  the  clerk  was  fatal 

authority  was  a  nullity,  not  with  stand-  to  the  wrii  on  motion  to  quash, 
ing  its  subsequent  recognition  by  the        By  Deputy  Clerk.  —  It  has  been  held 

clerk.    Shepherd  v.  Lane,  2  Dev.  L.  that  a  deputy  must  sign  his  principal's 

(N.  Car.)  148;  Gardner  v.  Lane,  3  Dev.  name.  Pendleton  v.  Smith,  1  W.  Va.  16. 
L.  (N.  Car.)  53.  But  where  a   writ   bore   the   proper 

Sufficiency     of    Signature  —  Printed  teste  and   was  signed  by  the  deputy 

Form.  —  Under  a  statute  requiring  a  cleik  it  was  held  sufficient,  though  it 

summons    to   be  signed,  the  affixing  was    said    that    technically   it   would 

by  the  clerk  of  the  seal  of  the  court  to  have  been  more  correct  if  the  deputy 

a  form  to   which   was  appended   his  had  signed   for  the  cleik.     Walke  v. 

printed  name  was  held  to  be  an  adop-  Circleville  Bank.  15  Ohio  288;  Chapin 

tion  of  the  primed  signature,  and  as  v.  Allison,  15  Ohio  566. 
such  a  compliance    with  the  statute.        So  under  a  statute  which  provided 

Ligare  v.  California  Southern  R.  Co.,  that  the  clerk  should  appoint  a  deputy 

76  Cal.  610,  citing  Williams  v.  McDon-  who  in  the  absence  of  the  clerk  from 

aid,  58  Cal.  529,  and  Hancock  v.  Bow-  the  clerk's  office  or  from   the    court 

man,  49  Cal.  413.  could  in  all  cases  with  like  effect  per- 

Initials. — The  signature  of  a  clerk  form  all  the  duties  of  such  clerk,  it 

to  a  summons  by  using  the  initial  for  was  held  that  a  signature  to  a  writ, 

his   first   name   is    sufficient.     Bishop  "  Walter  Martin,  deputy  clerk,  and  in 

Hill  Colony  v.  Edgerton.  26  III.  54.  the  absence  of  the  clerk,"  was  suffi- 

Position  of  Signature  —  Actual  Sub-  cient.     Calender  p.  Olcott,  I  Mich.  344. 
scription.  —  The  position  of  the  clerk's        The  failure  of  the  deputy  clerk  to 

signature  is  not  defined  by  law,  and  a  sign  his  name  as  deputy  to  the  writ 

writ  will  not  be  void  merely  because  does  not  render  it  void,  but  is  at  most 

there  is  no  actual  subscription  of  the  an  amendable  irregularity.     Wimberly 

clerk's    name.      "  Witness,    Thomas  v.  Boland,  72  Miss.  241. 
Helm,  clerk  of  our  said  court,"  if  writ-        2.  Draper  v.  Draper,  3  Harr.  (Del.) 

ten  by  him  or  by  an  authorized  deputy,  65;  Smith  v.  Smith,  15  N.  H.  55;  Kid- 
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signature  to  be  affixed  by  an  attorney,  and  recognizes  and  adopts 
as  his  own  a  signature  affixed  by  such  attorney,  the  writ  will  be 
taken  to  have  been  duly  signed.1 

c.  Seal.  —  An  original  writ  or  summons  issuing  from  a  court 
of  record  must  be  sealed  with  the  seal  of  the  court,9  or  with  the 

der  v.  Prescott,  24  N.  H.  263;  Hanson  is  in  common  form  throughout  —  the 

v.   Rowe,   26   N.   H.  327;    Col  born  v.  minute  of  the  recognizance  being  sep- 

Booth,  41  W.  Va.  289.  arate  from  the  preliminary  part,  and 

Clerk.  —  Where  a  clerk  is  provided  separated  from  it  by  the  blank  space 

for  such  court,  he  is  the  proper  officer  designed  for  the  signature  (o  the  writ 

to  sign  a  summons.     Helms  v.  Danne,  itself." 

107  Cal.  117.  Justices  Clerk,  —  Where   a  justice's 

1.  Richardson  v.  Bachelder,  19  Me.  summons  was  signed  by  one  as"  clerk 

86;  Kirk  wood  v.  Smith,  9  Lea  (Tenn.)  of  the  said  court,"  instead  of  as  "  jus- 

230.  tice's    clerk,"    the    latter    being    the 

Signature   in   Presence   of  Justice. —  technical  name  of  the  office,   it   was 

Under  a  statute  requiring  writs  from  held  that  the  variance  between  the  two 

justices'   courts   to   be  signed  by  the  terms  was  so  slight  and  unimportant 

justice,  if  the  justice's  name  is  affixed  as  not  to  affect  the  question  of  juris- 

by  his  direction  and  in  his  presence  diction,    though    the    better    practice 

the    w.rit    is   legally   signed   by   him.  would   be   for  the  officer  to  sign    as 

Hanson  v.  Rowe,  26  N.  H.  327.            *  "  justice's  clerk."     Helms  v.  Dunne, 

But  where  a  writ  was  issued  in  the  107  Cal.  117. 

name  of  the  justice,  and  the  justice's  2.  A  Summary  Process  must  be  sealed 

name  was  signed  by  the  attorney  of  as  a  writ.     It  is  a  judicial  process,  and 

the  plaintiff,   with  the  consent  of  the  not  a  mere  rule  or  order  of    court, 

justice  derived  from  special  authority  Hughes  v,  Phelps,  1  Brev.  (S.  Car.)  81. 

to  sign  the  writ  and  general  permission  Eule  to  8how  Cause.  —  In  Taylor  v. 

to  sign  writs  in  his  name,  but  the  jus-  Henry,  2  Pick.  (Mass.)  397,  it  was  held 

tice  was  not  present  when  the  writ  was  that  a  rule  to  show  cause  is  not  such  a 

signed,   it   was  held  that  the  signing  writ  or  process  as  is  required  by  the 

was  insufficient.     Kidder  v.  Prescott,  statute    to    be   under  the  seal  of  the 

24  N.  H.  263.    And  a  signing  of  a  sum-  court.    Taylor  v.  Henry,  2  Pick.  (Mass.) 

mons  by  a  constable  out  of  the  presence  397. 

of  the  justice,  though  by  his  authority.  Authenticity  of   Seal.  —  "The    court 

is  no  issuance.     Kirkwood  v.  Smith,  9  has  not  required  that  the  authenticity 

Lea  (Tenn.)  228.  of  its  seal  should  be  tested  by  any  de- 

Sufflciency  of  Signature  —  Initials, —  vice  or  inscription;  any  seal,  therefore, 
Where  a  justice  signs  a  summons  with  affixed  by  the  clerk  to  the  writ  as  the 
the  initials  of  his  Christian  name  and  seal  of  the  court  is  to  be  so  considered, 
his  full  surname,  it  is  sufficient.  Wood  To  decide  otherwise  would  be  produc- 
er Fithian,  24  N.  J.  L.  33.  tive  of  great  mischief  and  injustice." 

Signature  to  Minute  of  Recognizance,  Stevens  v.  Ewer,  2  Met.  (Mass.)  74. 

—  In  Andrus  v.  Carroll,  35  Vt.  102,  it  Impression  Made  Indistinct  by  Time, 

was  held  that  a  signature  to  the  minute  — Where,  after  the  lapse  cf  many  years, 

of  recognizance  at  the  foot  of  the  writ  it  is  brought  collaterally  into  question, 

was  not  a  sufficient  signature  to  the  a  slight  impression  upon  the  process 

writ,  the  court  saying:  "  Without  un-  will    be    presumed    to    be    the    seal, 

dertaking  now  to  say  whether  a  writ,  Heigh  way  v.  Pendleton,  15  Ohio  735. 

and  the  minute  of  the  recognizance,  Reference  to  Seal  in  Attestation  Clause, 

might   not    be   so  blended   as   that  a  — It  has  been  held  that  the  seal  should 

single  signing  would  answer,  both  as  be  referred  to  in  the  attestation  clause 

a  signing  of  the  writ  and  the  minute  where   it  is  merely   impressed    upon 

of  recognizance,  in  substantial  compli-  the  writ;   that  without  any  reference 

ance   with   the   requirements    of    the  thereto  in  such  clause  the  writ   may 

statute,  it  certainly  could   not  be  so  be  quashed,  though  the  defect  may  be 

regarded,  unless  the  intent  to  have  it  regarded  as  merely  technical  and  one 

so  answer  should  be  manifest  upon  the  which  might  be  conditionally  amended 

face  of  the  precept.     In  this  case  no  on  motion.     Riggs  v.  Bagley,  2  Greene 

such  intent  is  manifest.     The  precept  (Iowa)    383,    wherein     it    was    said: 

20  Encyc.  PI.  fc  Pr,  —  71            1121  Volume  XX. 


Term,  Content*,          SUMMONS  AND  PROCESS.  Md  Wndeaey. 

private  seal  of  the  clerk  where  there  is  no  judicial  seal,  and  the 
statute  requires  the  affixing  of  the  judicial  seal  or  the  clerk's 
private  seal  until  a  public  one  shall  be  provided.1  In  some  cases 
the  omission  is  considered  fatal  and  as  rendering  the  process 
void  *  in  the  absence  of  an  appearance  and  waiver  of  the  objec- 
tion,3 for  which  omission  it   must   be   quashed  on  motion  or 

"  There  is  perhaps  no  form  of  judicial  been  provided,  because  the  presump- 
proceeding  that  can  be  traced  to  greater  tiou  is  that  every  court  has  a  seal, 
antiquity  than  that  of  referring  to  the  Private  Seal  Unnecessary.  —  Where  the 
seal  in  the  attestation  of  sealed  instru-  summons  itself  shows  that  a  seal  of 
ments.  And  this  form  has  continu-  the  court  has  not  been  provided,  and 
ously  prevailed,  especially  in  authenti-  to  meet  such  a  case  the  statute  permits 
eating  all  public  precepts  and  judicial  the  clerk  to  use  his  private  seal  where- 
process  under  seal.  We  are  not  tena-  with  to  authenticate  the  process  of  the 
cious  to  this  form  merely  because  it  court,  but  at  the  same  time  private 
bears  a  vestige  of  olden  times,  nor  seals,  under  the  law  of  the  state,  are 
merely  because  it  is  generally  recog-  unnecessary  and  are  in  fact  abolished, 
nized  by  courts  of  record;  but  we  ad-  the  court  cannot  presume  that  the  clerk 
here  to  it  especially  because  it  contains  who  issued  the  summons  had  any  such 
marks  of  propriety  and  utility.  It  is  private  seal,  and  if  he  had  that  it  was 
true,  as  is  urged,  that  the  seal  Of  the  or  could  be  anything  more  than  a 
District  Court  proves  itself,  but  it  does  private  scroll.  Goff  v.  Russell,  3  Kan. 
not  of  itself  prove  that  it  was  affixed  by  212. 

the  proper  officer  or  by  authority.    The  8.  Whherel  v.   Randall,  30  Me.  168; 

clerk  is  the  keeper  of  the  seal;  he  alone  Tibbetts  v.  Shaw,  19  Me.  204;  Bailey 

is  authorized  to  use  it;  and  upon  af-  v.  Smith,  12  Me.  196;  Choate  v.  Spencer, 

fixing  the  seal  officially  to  any  process,  13  Mont.  127,  holding  that  under  the 

he  should  attest  the  fact  over  his  own  code  a  summons  without  the  seal  of  the 

signature."     But  see  contra,  Morrison  court  attached  thereto  is  void;  Smith 

v.  Silverburgh,  13  111.  551.  v.  Affanassieffe,   2  Rich.   L.  (S.  Car.) 

Process   to  Another  County.  —  Under  334;  JStna  Ins.  Co.  v.  Hal  lock,  6  Wall. 

Acts  N.  Car.  1797.c474.it  was  declared  (U.S.)  556,  wherein  it   was  said  that 

not  to  be  necessary  that  the  clerk  of  any  all  process  issuing  from  a  court  which 

District  Court  should  affix  the  seal  of  the  by  law  authenticates  such  process  with 

court  to  the  process  that  issued  to  any  its  seal  is  void  if  issued  without  a  seal. 

County  Court  within  the  district,  or  Presumption  from  Becital  of  Servioe  in 

that  the  clerk  of  any  County  Court  Beeord. —  In   Dexter    v.   Cochran,    17 

should  affix  the  seal  of  his  court  to  any  Kan.  447,  it  was  held  that  an  original 

process  which  issued  to  the  county  of  summons  issued  without  a  seal  is  void 

the  court  of  which  he  was  clerk.     Be-  and  a  judgment  founded  thereon  a 

fore  these  provisions  were  enacted  it  nullity,  but  where  on  error  it  appears 

was  the  duty  of  the  clerks  to  affix  their  from  the  journal  entry  of  the  judgment 

seals  to  ail  process.     Where  the  writ  that  the  court  found  that  "due  per- 

issues  to  one  county  under  the  Superior  sonal  service  of  summons  was  made 

Court  of  another  county,  it  must  have  upon  said  defendants,  as  required  by 

the  seal  of  the  court  from  which  it  is-  law,"  such  rinding  and   adjudication 

sues  impressed  upon  it.     Shackelford  are  prim  a  facie  evidence  of  the  due  and 

v.  M'Rea,  3  Hawks  (N.  Car.)  226;  Sea-  legal  authentication  of  the  summons, 

well  v.  Cape  Fear  Bank,  3  Dev.  L.  (N.  and  the  presumption  thus  raised  Is  not 

Car.)  279.  overthrown    by   the   fact   that   in   the 

Justice's  Summons.  —  In  New  Jersey  it  record  presented  no  copy  or  mark  of  a 

was  held  that  a  summons  in  a  justice's  seal  is  annexed  to  the  summons  therein 

court  must  be  sealed.    Veal  v.  Brown,  set  forth.     See  also  Morris  v.  Bunyan, 

2  N.  J.  L.  68.     See  also  the  article  At-  58  Kan.  210. 

tachment,  vol.  3,  p.  39.    And  see  gen-  Seal  of  Wrong  Court.  —  If  the  seal  is 

erally,  as  to  justice's  warrants,  article  not  that  of  the  proper  court  the  writ 

Warrants.  will  be  bad.     Bailey  v.  Smith,  12  Me. 

1.  Garland   v.    Britton,    12   111.  232,  196;   Imlay  v.  Brewster,  3  Tex.  Civ. 

holding  that  in  such   case   the   clerk  App.  103. 

ought  to  certify  that  no  public  seal  has  S.Garland   v.   Britton,   12   111.  232; 
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abated  on  plea,  or  sufficient  ground  will  be  furnished  for  the 

reversal  of  a  judgment  founded  on  such  process.1  In  other  cases 
such  omission  is  held  to  be  a  mere  irregularity  which  is  amend- 
able, and  does  not  render  the  process  void.* 

Copy  of  Petition.  —  Where  a  copy  of  the  petition  is  served  with 

the  citation,  the  petition  is  not  a  process  which  requires  the  seal 

Easton  v.  Altum.  2  111.  250;  Smith  v.  After  Judgment  by  Default.  —  Strong 

Affanassieffe,   2  Rich.  L.  (S.  Car.)  334.  v.  Catlin,  3   Pin.  (Wis.)  121,  3  Chand. 

See  also  infra,  VII.   Objections,  (Wis.)  130,  holding  that  the  omission  of 

1.  Motion  to  Quash.  —  Hannum  v.  a  seal  to  a  summons  is  amendable  and 
Thompson,  2  111.  238;  Anglin  v.  Nott,  is  cured  by  verdict,  and  such  a  sum- 
2  111.  395;  Tibbelts  v.  Shaw,  19  Me.  mons  will  support  a  judgment  by  de- 
204.  fault;  Krug  v.  Da\  is,  85  Ind.  309;  Boyd 

Plea  in  Abatement.  —  Hall  v.  Jones,  9  v.  Fitch,  71  Ind.  306;  State  v.  Davis,  73 

Pick.   (Mass.)    446,    holding    that    an  Ind.  359,  citing  Miller  v.  Royce,  60  Ind. 

original   writ   without  a   seal    is    bad  189,  and  pointing  out  that  it  had  been 

upon  plea  in  abatement  and  cannot  be  held  formerly  in  that  state  that  a  writ 

amended;    Pharis  v.  Conner,  3  Sined.  or  record  must  be  attested  by  the  seal 

&  M.  (Miss.)  87.  of  the  court  from  which  it  came  and 

Judgment  by  Default  —  Reversal. —  that  a  writ  lacking  such  seal  was  ab- 
Process  to  appear  and  answer  must  be  solutely  void,  the  ruling  in  this  case 
under  seal  or  it  will  be  void,  and  the  appearing  to  be  based  upon  a  statutory 
defendant  may  either  appear  and  provision  that <€  no  summons,  or  the 
move  to  quash  or  he  may  wait  and  service,  shall  be  set  aside  or  be  ad- 
obtain  a  reversal  of  judgment  by  de-  judged  insufficient  where  there  is  $uffi- 
fault  upon  error  or  appeal.  Frosch  v.  cient  substance  about  either  to  inform 
Schlumpf,  2  Tex.  422;  Wells  v.  Ames  the  party  on  whom  it  may  be  served 
Iron  Works,  3  Tex.  App.  Civ.  Cas.,  that  there  is  an  action  instituted  against 
§  296;  Block  v.  Weiller,  2  Tex.  App.  him  in  court." 

Civ.  Cas.,  §  503;  Hale  ?\   Gee,  (Tex.  In  Rudd  v.  Thompson,  22  Ark.  363, 

Civ.    App.    1895)  29  S.    W.    Rep.   44;  it  was  said  to  have  been  the  practice 

Brewster  v.  Norfleet,  (Tex.  Civ.  App.  in  that  state  to  reverse  judgments  by 

1893)  22  S.   W.   Rep.  226;  Canfield  v.  default  in  cases  where  the  summons 

Jones,  18  Tex.  Civ.  App.  721.  was  without  the  official   seal   of    the 

2.  Redmond  v.  Mullcnax,  113  N.  Car.  clerk,  and  such  wills  were  treated  as 
505,  holding  that  where  a  summons  void.  See  also  Reeder  v.  Murray,  3 
issued  to  an  adjacent  county  is  signed  Ark.  450;  Woolford  v.  Dugan,  2  Ark. 
by  the  clerk  of  the  proper  court,  but  131;  Stayton  v.  Newcomer,  6  Ark.  451. 
is  not  attested  by  seal,  after  service  But  in  Mitchell  v.  Conley,  13  Ark.  418, 
and  appearance  the  court  may  allow  the  rule  was  changed,  and  it  was  held 
the  seal  to  be  attached,  as  in  the  case  that  writs  were  not  void  for  such  de- 
of  final  process  upon  which  property  feet,  but  voidable  merely,  and  that  the 
has  been  sold  in  another  county,  but  court  below  possessed  the  power  1o 
if  a  summons  is  neither  signed  nor  amend  them  upon  application.  But 
sealed,  or  otherwise  fails  to  bear  evi-  where  there  is  no  application  made  to 
dence  of  its  official  character,  it  is  void,  amend,  the  defect  in  the  writ  is  cause 
This  marks  the  extreme  limit  to  which  of  reversal. 

the  court  has  gone  in  recognizing  as  Distinction  Between  Mesne  and  Final 

valid  and    perfecting  by  amendment  Process.  —  In   Parsons  v.  Swett,  32  N. 

defective    process.       Citing    Clark    v.  H.   89,   it   was  said   that  while,  in  a 

Hellen,  1  Ired.  L.  (N.  Car.)  421;  Sea  well  former  case  in  which  a  writ  of  execu- 

v.  Cape  Fear  Bank,  3  Dev.  L.  (N.  Car.)  tion  was  held  to  be  void  for  want  of  the 

279;  Purcell  v.   McFarland,  1  Ired.  L.  seal,  the  language  used  might  tend  to 

(NT.    Car.)    34.     See    alsD    Peaslee    v.  the  conclusion  that  writs  of  mesne  as 

Haberstro,  15  Blatchf.  (U.  S.)  472.  well  as  final  process  were  void  unless 

On  Motion  to  Quash.  —  Thus  the  omis-  under  the  seal  of  the  court,  there  is  an 

sion  of  a  seal  is  held  to  be  amendable  important  distinction  between  the  two 

on  motion  to  quash.    Sprat  ley  v.  Kitch-  kinds  of  writs,  because  to  a  writ  of 

ens,   55  Miss.  578.     See  also  Jump  v.  final  process  the  defendant  has  no  op- 

McClurg,  35  Mo.  193.  portunity  to  object  by  plea  or  motion, 
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of  the  court  to  impart  to  it  validity  and  authenticity,  the  object 
of  the  law  in  requiring  a  defendant  to  be  furnished  with  a  copy  of 
the  petition  being  to  afford  him  accurate  information  as  to  the 
cause  of  action  only;  therefore  a  want  of  seal  on  such  copy 
is  no  reason  for  quashing  a  citation  which  has  the  proper  seal. l 

Copy  of  Sommoni.  —  A  statute  authorizing  the  service  of  a  sum- 
mons by  leaving  a  copy  does  not  contemplate  that  the  seal  should 
be  copied.* 

Seal  Once  Used.  —  A  seal  which  has  been  used  by  being  affixed  to 
any  process  which  has  been  filled  up  cannot  be  again  used  or 
attached  to  another  writ.     It  is  functus  officio* 

d.  Notice  Signed  by  Party  or  Attorney.  —  Under  code 
provisions  in  various  states,  the  plaintiff  or  his  attorney  signs  a 
summons  or  notice,  when  a  notice  takes  the  place  of  a  summons, 
and  in  such  cases  the  clerk's  signature  and  seal  are  dispensed 
with.4    And  as  in  the  case  of  a  summons  issued  by  a  clerk  or 

whereas  in  the  case  of  mesne  process  signed  by  the  plaintiff  or  his  attorney, 

he  may  plead  the  defector  make  it  the  it  was  held  to  be  as  though  no  notice 

ground  of  a  motion.  had  been  served,  and   the  court   was 

1.  Thomas  v.  YVomack,  13  Tex.  580;  without  jurisdiction  to  enter  judgment 
Glasscock  v.  Shell,  57  Tex.  218.  by  default.     Hoitt  v.  Skinner,  99  Iowa 

2.  Kelley  v.  Mason,  4  Ind.  618.  360.     Contra,   Lee  v.   Clark,  53  Minn. 

3.  Filkins  v.    Brock  way,   19  Johns.  315. 

(N.  Y.)  170.  Are  Hot  Authorised  to  Aot  as  Attorney. 

4.  Colorado,  —  Russell  v.  Craig,  10  —  Where  a  summons  was  signed. 
Colo.  App.  428;  Rand  v.  Pantagraph  "  Archibald  Weir,  by  J.  G.  Cramer, 
Co.,  1  Colo.  App.  270;  Comet  Consol.  Agent,"  and  required  the  defendant  to 
Min.  Co.  v.  Frost,  15  Colo.  310.  serve  his  answer  "  on  me.  at  Russia 

Florida.  —  Gilmer  v.   Bird,   15   Fla.  Corners,  Herkimer  county,"  and  it  ap- 

410.  peared  that  the  plaintiff  did  not  reside 

Iowa.  —  Nichols  v.  Burlington,  etc.,  at  that  place,  but  that  the  person  who 

Plank  Road  Co.,  4  Greene  (Iowa)  43;  signed  as  agent's  attorney  did  reside 

Hoilt  v.  Skinner,  99  Iowa  360.  there,  such  agent  not  being  an  attor- 

Minnesota.  —  Hotchkiss   v.  Cutting,  ney  of  the  court,  the  service  was  set 

14  Minn.  537;  Herrick  v.  Morrill,  37  aside,  as  it  was  held  that  this  was  an 

Minn.  251.  attempt  on  the  part  of  a  person  who 

New  York,  —  Barnard  v.  Heydrick,  had  not  been  admitted  as  an  attorney 

49  Barb.  (N.  Y.)  62;  Mutual  L.   Ins.  to  practice  as  such  under  the  name  of 

Co.  v,  Ross,  (Supm.  Ct.  Spec.  T.)  10  agent.     Weir  v.  Slocum,  (Supm.  Ct.)  3 

Abb.  Pr.  (N.  Y.)  260,  note.  How.  Pr.  (N.  Y.)  397. 

South  Carolina.  —  Genobles  z,  West,  But  where  a  summons  was  signed 

23  S.  Car.  168.  by  a  nonresident  attorney  not  author- 

Wisconsin.  —  Porter  v.  Vandercook,  ized  to  practice  in  the  courts  of  Wiscon- 

11  Wis.   70;  Johnston  v.  Hamburger,  sin,  and  the  service  thereof  was  set 

13  Wis.  175;  Prentice  v.  Stefan,  72  Wis.  aside  for  this  reason,  but  the  plaintiff 

151.  was  allowed  to  amend  by  substituting 

Signature  by  Clerk  or  Attorney. —  In  the  names  of  resident  attorneys  and  to 
Colorado \  under  the  code,  a  summons  serve  a  copy  of  the  amended  sum- 
must  be  signed  by  the  clerk  and  issued  mons  on  the  defendant's  attorney,  it 
under  seal  of  the  court,  or  it  must  be  was  held  that  the  defendant  could  not 
signed  and  issued  by  the  attorney  for  complain  of  the  order,  as  the  plaintiff 
the  plaintiff,  and  a  summons  in  neither  might,  without  such  order,  have  had 
form  is  no  summons  at  all.  Russell  v.  the  papers  signed  by  a  licensed  attor- 
Craig,  10  Colo.  App.  428.  ney,  and  if  that  part  of  the  order  which 

Failure  to  8ign  —  Copy  Served. —  Where  directed  service  upon  the  defendant's 
copies  of  original  notice  served  omitted  attorney  was  unauthorized  the  defend- 
to  show  that  the  original  notice  was  ant  could  not  complain  of  it  until  the 
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justice  of  the  peace,  the  signature  of  the  attorney  or  party  need 
not  be  actually  subscribed  by  him,  and  if  made  by  another  in  the 
presence  and  under  the  direction  of  such  party  or  attorney  it  is 

sufficient.1 

5.  Teste  —  Date  —  a.  Teste  in  General  —  Nature.  —  The 
teste  of  a  writ  was,  in  the  old  English  practice,  the  initial  and 
emphatic  word  of  the  clause  at  the  conclusion  which  contained 
the  attestation  of  the  sovereign  or  of  the  chief  justice  out  of 
whose  court  it  was  issued,  and  the  name  of  the  day  on  which  it 
was  issued  or  granted.  It  corresponded  to  the  date  of  other 
instruments.  In  modern  practice,  the  word  "teste"  has  been 
retained  as  the  name  of  the  corresponding  clause  in  modern  writs, 
being  particularly  applied  to  the  day  on  which  the  writ  is  wit- 
nessed —  that  is,  issued,  or  supposed  to  be  issued  —  though  it  is 
expressive  also  of  the  place  where  the  court  is  or  was  sitting  at 
such  time.*  The  formality  is  often  required  by  statutory  and 
constitutional  provisions,  under  which  the  process  should  bear 
teste  as  required.8 

friaintiff  had  attempted   to  bring  him  Encyc.  of  Law  (ist  ed.)  1018;  Burrill's 

nto  court  by  such  service.    Prentice  v.  L.  Diet.     See  also  Gwin  v.  Latimer,  4 

Stefan,  72  Wis.  153,  wherein,  however,  Yerg.  (Tenn.)  27. 

the  court,  upon  dismissing  the  appeal,  A  Bole  to  Show  Cause  is  not  such  a 

added  that  the  original  service  should  writ  or  process  as  is  required  by  stat- 

not  have  been  set  aside,  because  the  ute  to  have  a  teste.     Taylor  v.  Henry, 

defendant  was  estopped  from  setting  2  Pick.  (Mass.)  397. 

up  the  irregularity  in  the  subscription  8.  Brown    v.    Roberts,    19  Ga.  424, 

of  the  summons,  having  admitted  due  wherein  it  was  held  that,  where  the 

personal  service  with  knowledge  of  all  statute  directs  that  process  shall  bear 

the  facts.  teste  in  the  name  of  one  of  the  judges 

Id  the  United  States  Courts  the  sum-  of  the  court,  process  sued  out  of  a 

mons  must  be  sealed  and  signed  by  the  court  having  five  justices  is  suffic  ently 

clerk,   and  the  state  statute  is  of  no  tested  in  the   name  of  one  of  them; 

effect,   being  opposed   to  the   Act  of  Buchannan  v.  Kennon,  Conf.  Rep.  (N. 

Congress  in  this  regard.     D wight  v.  Car.)  476,   wherein,  under  a  constitu- 

Merritt.  18  Blatchf.  (U.  S.)  305;  Peas-  tional    provision   that  all   writs  shall 

lee  p.'Haberstro,  15  Blatchf.  (U  SO472.  bear  teste  and  be  signed  by  the  clerks 

1.  Hotchkiss  v.  Cutting,  14  Minn,  of  the  respective  courts,  it  was  held 
537.  that  an  attestation  is  so  substantial  and 

Printed  Signature.  —  Under  a  statute  material  part  of  every  writ  as  to  render 
requiring  a  summons  emanating  from  all  writs  abatable  which  do  not  contain 
the  plaintiff's  attorney  to  be  subscribed  it;  Weinbish  v.  Wofford,  33  Tex.  110, 
by  the  plaintiff  or  his  attorney,  it  was  holding  that,  where  the  statute  pro- 
held  that  the  attorney's  signature  vides  that  every  writ  or  process  **  shall 
printed  on  the  summons  was  sufficient,  be  tested  in  the  name  of  the  clerk  of 
Herrick  j.  Morrill,  37  Minn.  251  [over-  the  court  from  which  it  is  issued,"  a 
ruling  Ames  v.  Schurmeier,  9  Minn,  citation  issued  by  a  deputy  clerk,  bear- 
221];  New  York  v.  Eisler,  (C.  PI.  Gen.  ing  teste  in  his  name  alone,  is  fatally 
T.)  2  Civ.  Pro.  (N.  Y.)  125;  Barnard  v.  defective. 

Heydrick,  49  Barb.  (N.  Y.)  62,  32  How.  Judge  or  Court.  —  A  citation  purport- 

Pr.  (N.  Y.)  97;  Mutual  L.  Ins.  Co.  v.  ing  to  be  issued  from  the  court  under 

Ross,  (Supm.  Ct.  Spec.  T.)  10  Abb.  Pr.  its  seal  and  signed  by  the  clerk  thereof 

(N.  Y.)  260,  note;  Mezchien  v.  More,  is  good  in  form  whether  the  notice  pro- 

54  Wis.  214.     Contra,  Farmers'   L.  &  ceeds  from  the  judge  or  from  the  court. 

T.  Co.  v.  Dickson,  (Supm.  Ct.)  9  Abb.  Matson  v.  Swenson,  5  S.  Dak.  191,  de- 

Pr.  (N.  Y.)  61.  cided  under  a  statute  providing  that 

2.  Teste  —  Vature. —  25  Am.  and  Eng.  upon  certain  facts  being  represented 
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Hotioe.  —  But  where  a  summons  is  not  process,  but  is  merely  in 
the  nature  of  a  notice  from  the  party  or  his  attorney  of  the 
institution  of  the  suit,  no  teste  is  necessary.1 

Hatter  of  Pom.  —  The  teste  of  a  writ  is  held  to  be  a  mere  matter 
of  form,  however,2  and  may  be  amended,  although  writs  are 
required  by  the  constitution  to  be  tested.8 

h.  DATE.  —  The  time  when  a  writ  is  made  with  the  intention 
of  service  is  deemed  to  be  the  commencement  of  the  suit,  and  in 
the  absence  of  all  evidence  to  the  contrary  the  writ  is  presumed 

to  the  court  by  verified  petition  "  the  as  in  this  case,  the  law  required  the 

judge  must  cause  notice  to  be  given."  writ  to  be  tested  in  the  name  of  the 

Vacancy  in  Office  of  Judge.  —  Allen  v.  party  signing,  though  where  it  required 

Dunham,  i  Greene  (Iowa)  89,  holding  the   writ  to  be  tested  in  some  other 

that  where  the  statute  required  a  writ  name  than  that  of  the  clerk  it  would 

to  bear  teste  in  the  name  of  the  district  be   necessary   to  insert   the   name  in 

judge,  and  a  susequent  act  redislrict-  some  portion  of  the  attestation.     East 

ing  the  state  produced  a  vacancy  in  v.  Parks,  4  Greene  (Iowa)  80. 

the  office  of  the  district  judge  during  a  In   Colorado  it  was  provided  that  a 

certain  period,  no  writ  could  issue  dtir-  probate  judge  might  perform  the  duties 

ing  that  period  with  the  requisite  at-  of  the  clerk  of  his  court  when  he  elected 

testation  of  the  judge.  so  to  do,  and  it  was  held  that  when  he 

Judge  Designated  to  Fill  Vacancy, —  so  elected  process  should  be  tested  and 

Where,  after  a  vacancy  in  the  office  of  signed  by  and  in  his  name,  and  that 

circuit  judge,  the  governor  has  desig-  when  he  did  not  elect  so  to  do  process 

nated   the  circuit    judge    of    another  should  be  tested  and  signed  by  and  in 

circuit  to  hold  the  terms  in  said  vacant  the  name  of  the  clerk.     Denver,  etc., 

circuit,  and  under  the  statute  he  is  to  R.  Co.  v.  Woodward,  4  Colo.  1. 

notify  the  clerk  thereof  instead  of  the  Presumption  of  Truth  of  Teste.  —  Upon 

circuit  judge  thereof,  process  should  appeal  the  court  will  presume  the  teste 

be  tested  in  the  name  of  the  circuit  to  a  summons  to  be  true,  and  if  the  in- 

judge    so    designated.      Howerler    v.  dividual  in  whose  name  the  summons 

Kelly,  23  Mich.  337.  is  tested  was  not  the  judge  of  the  court 

In  Kama  of  Clerk.  —  In  Indiana  it  was  at  the  time  of  the  emanation  of  the 

provided  that  all  writs  issuing  out  of  writ,  this  is  a  fact  which  should  have 

the  Circuit  Courts  should  bear  teste  in  been  shown  in  evidence   and  cannot 

the  name  of  the  clerk.     A  writ  con-  be  assigned  as  error  in  law.     Beaubien 

eluding,   M  Witness,    Robert    N.    Wil-  v.  Barbour,  2  III.  386. 

liams,  clerk  of  the   Madison   Circuit  1.  Porter  v.  Vandercook,  11  Wis.  70. 

Court,  and  its  seal  hereto  affixed  at  See  also  supra%  III.  4.  d.  Notice  Signed 

Andersontown,  the   22d  day  of  July,  by  Party  or  Attorney. 

1835,"  was   held  a  sufficient  signing  2.  Stone  v,  Harris,  Minor  (Ala.)  32; 

and  teste.     Wibright  v.  Wise,4Blackf.  Guarantee  Trust,  etc.,  Co.  v.  Budding* 

(Ind.)  137.  ton,  23  Fla.  514;  Reynolds  v.  Damrell, 

So  in  Iowa,  under  a  statute  providing  19  N.  H.  394;  Charleston  v.  Schmidt, 

that  "  all  process  issued  by  the  clerk  n  Rich.  L.  (S.  Car.)  343. 

of  any  District   Court  shall    *    *    *  3.  Ripley  v.  Warren,  2  Pick.  (Mass.) 

be  tested  in  the  name  of  the  clerk,"  592;  Parsons  v.   Swett,  32  N.  H.  87, 

etc..  a  writ  tested  "  witness  my  hand  holding  that,   under  a  constitutional 

and  the  seal  of  said  court,"  and  signed  provision  that  writs  issued  out  of  the 

by  the  clerk  in   his  official  capacity,  clerk's  office  in  any  of  the  courts  of 

was  held  sufficient  without  repeating  law  shall  bear  the  teste  of  the  chief, 

the  name  of  the  clerk  in  the  body  of  first,  or  senior  justice  of  the  court,  the 

the  teste.     It  was  claimed  that  the  want  of  such  teste  does  not  make  a 

teste  of  the  writ  was  one  thing,  and  the  writ  of  mesne  process  void,  as  it  may  be 

signing  of    it    another    and   different  amended  by  inserting  the  proper  teste; 

thing,  but  the  court  held  that  the  sign-  Gordon  v.  Valentine,  16  Johns.  (N.  Y.) 

ing  might  become  a  part  and  even  the  145;  U.  S.  v.  Turner,  50  Fed.  Rep.  734, 

most  authentic  part  of  the  teste  where,  See  also  last  preceding  note. 
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to  have  been  made  when  it  purports  to  be  dated.1 

Prim*  Fade  Evidence  Only.  —  But  the  date  of  the  writ  is  held  to  be 
prima  facie  evidence  only.  Thus  where  no  date  or  an  impossible 
date  appears  upon  the  writ  the  true  date  of  issuance  may  be 
shown,    and  whenever  the  actual  time  of  suing  out  a  writ  becomes 

1.  Jackson  v.  Bowling,  10  Ark..  578;  Writ  Voidable,  Hot  Void. —  A  writ 
Sargent  v.  Hampden,  38  Me.  581.  See  otherwise  regular  is  not  absolutely 
also  Winston  v.  Miller,  12  Smed.  &  M.  null  and  void  because  its  dale  is  blank 
(Miss.)  550.  and  it  is  not  signed  by  the  clerk.     Such 

Anno  Domini.  —  A  subpoena  is  good  a  writ  is  voidable,  and  may  be  avoided 

which   is   tested  in  a  certain  year  of  by  a  motion  to  quash  it  made  by  the 

American  Independence,   though   the  defendant;  but  if  it  is  not  so,  or  in  some 

year  of  our  Lord  is  not  named.     Good-  other  manner,   avoided    in   the    suit, 

man  v.  Armistead,  4  Hawks  (N.  Car.)  and  a  judgment  is  rendered  against  the 

19.  defendant  by  default  on  such  writ,  and 

A  Clerical  Error  in  the  Anno  Domini  such  judgment  is  not   set  aside    by 

of  the  summons  and  petition  was  held  motion  to  the  court  or  by  writ  of  error, 

to  be  counteracted  by  the  year  of  the  it  is  valid  and  binding  as  a  judgment, 

commonwealth  stated  in  (he  summons.  Ambler  v.  Leach,  15  W.  Va.  677;  Do  well 

and  an  indorsement  made  by  the  clerk  v.  Vannoy,  3  Dev.  L.  (N.  Car.)  43. 

of  the  time  when  the  petition  was  hied.  Date  as  of  Sunday.  —  In   Trafton  v. 

Bridges  v.  Ridgley,  2  Litt.  (Ky.)  395,  Rogers,  13  Me.  315,  it  was  held  that 

wherein  a   note  sued  on  became  due  upon  a  motion  to  quash  the  writ  be- 

May  14,   1820,  and  the  summons  was  cause  it  was  made  on  Sunday,  parol 

dated   May   5,  1820,   but   the   twenty-  evidence  was  admissible  to  show  that 

ninth  year  of  the  commonwealth  was  it   was  in   fact   made  on    a  different 

added.     It  was  held  that  as  the  law  re-  day. 

quired  the  clerk  to  indorse  on  all  papers  In  Arkansas  it  was  held  that  if  a 
the  time  of  tiling  them,  and  as  the  sum-  writ  is  tested  on  Sunday  it  is  not  com- 
mons recited  the  petition,  and  as  the  petent  for  the  clerk  to  prove  that  it  was 
petition  must  have  been  hied  before  tested  upon  a  day  different  from  that 
the  summons  could  issue,  and  the  date  named  in  the  writ.  If  a  writ  is  tested 
of  the  filing  was  stated  by  the  clerk  to  upon  a  day  other  than  the  true  one,  it 
be  the  fifth  day  of  June,  there  was  a  is  held  that  the  plaintiff  should  be 
strong  inference  that  the  date  of  the  allowed  to  amend  upon  his  moving  to 
commonwealth  was  right  and  that  it  do  so,  as  this  is  a  mere  clerical  error 
was  by  a  clerical  error  that  May  was  within  (he  discretion  of  the  court,  but 
written  in  the  process  instead  of  June;  he  cannot  be  allowed  to  impeach  the 
therefore,  like  other  mistakes  of  that  record  upon  mere  parol  testimony, 
nature,  it  was  amendable,  as  there  was  Haines  0.  McCormick,  5  Ark.  663. 
enough  to  amend  by.  Statute  Directory  to  Clerk.  —  A  statute 

Effect  of  Indorsement,  —  The  presump-  directing  a  clerk  to  mark  the  date  of 

tion  that  a  summons  was  issued  when  issuing  process  is  directory  only,  and 

it  bears  date  is  not  rebutted  by  the  bare  does  not  exclude  evidence  of  the  true 

fact  of  the  date  of  the  sheriff's  indorse-  date  when  such  process  issued.    Jenk- 

ment  of  Us  receipt  by  him,  although  a  ins  v.  Cockerham,  1  Ired.  L.  (N.  Car.) 

summons  is  said  to  be  issued  when  it  309,  citing  Boyden  v.  Odeneal,  1  Dev. 

leaves  the  clerk  for  the  purpose  of  being  L.  (N.  Car.)  171. 

served    by    the    officer.      Houston    v.  Error  in  Copy.  —  Where  the  original 

Thornton,  122  N.  Car.  365,  citing  Cunxo,  summons  is  correct  as  to  its  dates  and 

t.  Hawkins,  118  N.  Car.  593.  a  clerical  error  exists  in   the  copies 

2.  Alabama  G.  S.  R.  Co.  v.  Hawk,  72  served  as  to  the  date  of  the  summons, 
Ala.  112;  Huss  v.  Central  R.,  etc.,  Co.,  but  the  defendant  cannot  be  misled 
66  Ala.  472;  Jackson  v.  Bowling,  to  thereby,  being  properly  summoned  to 
Ark.  578;  McClarren  *.  Thurman,  8  appear  at  a  time  fixed,  such  clerical 
Ark.  313;  Taylor  v.  Judd,  41  Conn,  error  in  the  copy  should  be  disregarded. 
485;  Olmsted  v.  Hoyt,  4  Day  (Conn.)  Griffin  v.  Jackson,  (Supm.  Ct.  Gen.  T.) 
443;  Gardiner  v.  Gardiner,  71  Me.  266;  13  N.  Y.  Supp.  321;  George  v.  Fitz- 
Currie  v.  Hawkins,  118  N.  Car.  593;  pit  rick,  (Supm.  Ct.  Spec.  T.)  25  Civ. 
Webster  v.  Sharpe,  116  N.  Car.  466.  Pro.  (N.  Y.)  383. 

ll.il  Volume  XX. 


Content.,        SUMMONS  AND  PROCESS.  and 

material  it  may  be  shown  in  contradiction  of  the  fictitious  teste 
of  the  writ,  which,  for  the  sake  of  form  only,  has  relation  to  the 
preceding  term.1 

6.  Designation  of  Parties  —  a.  NECESSITY.  —  As  a  general  rule, 
the  summons  or  process  should  describe  the  parties  to  the  suit 
or   action,2  but   it   should  describe   only   those   against   whom 

1.  Warn ba ugh  v.  Schenck,  2  N.  J.  L.  certificate  of  purchase  of  real  estate 
214;  Allen  v.  Smith,  12  N.  J.  L.  159;  which  had  been  sold  under  an  execu- 
Dewit  v.  Greenfield,  5  Ohio  225;  tion  on  a  judgment  in  favor  of  the 
Charleston  v.  Schmidt,  11  Rich  L.  (S.  defendant,  upon  the  ground  that  the 
Car.)  343.  judgment  was  void  because  the  name 

Test  as  of  Preceding    Term.  —  Writs  of  the  defendant  was  not  inserted  in 

issued  in  term  must  be  tested  in  term,  the  summons.     It   was  held  that  the 

and  if  tested  at  the  preceding  term  complaint  did  not  show  that  the  judg- 

they  may  be  set  aside  for  irregularity,  ment  was  void,  it  not  appearing  that 

though  the  court  may  permit  the  plain-  the  defendant  therein  did  not  appear  to 

tiff  to  amend  on   payment  of  costs,  the  action,  no  fraud  being  alleged,  and 

Gordon  v.  Valentine,  16  Johns.  (N.  Y.)  the    summons    not    being    absolutely 

145;  Potter  v.  White,  3  Harr.  (Del.)  329.  void. 

If  Sued  Out  in  Vacation  the  w  rit  should  Insertion    After    Issuance.  —  Where 

bear  teste  as  of  the  preceding  teim.  the  name  of  one  defendant  does  not 

Potter  v.   White,   3  Harr.  (Del.)  329;  appear  in  the  writ  when  it  is  issued. 

Hurst  v.  Strong,  1  How.  (Miss.)  123.  but  is  added  before  service  thereof,  he 

ftnbpona  in  Chancery.  —  In  New  York  must  appear,  and  if  be  permits  a  judg- 

it  was  held  to  be  irregular  to  antedate  ment  by  default  he  waives  the  objec- 

a  subpoena  in  chancery;  it  should  be  tion.     Belkin  v.  Rhodes,  76  Mo.  643. 

tested  on  the  day  it  is  issued  under  the  And  if,  by  direction  of  the  plaintiff's 

rule  of  the  court,  but  the  irregularity  attorney,  an  officer  ascertains  and  in- 

is  waived  by  a  voluntary  appearance,  serts  in  a  writ  the  Christian  name  of  a 

Brodie  v.  Cronly,  3  Edw.  (N.  Y.)  355.  defendant,  this  will  not  be  making  a 

In  New  Jersey  it  has  been  held  that  writ  within  the  meaning  of  the  statute 

a   mistake  in  antedating  a  subpoena,  against  the   making  a   wiit  by  such 

when  the  bill  was  filed  before  the  issu-  officer.     Osgood   v.    NorriB,    21  N.  H. 

ance  of  the  subpoena,  may  be  corrected.  435. 

Dinsmore  v.  Westcott,  25  N.  J.  Eq.  302.  Alteration  by  Process  Server.  —  A  pro- 

2.  Parties  Should  Be  Designated. —  cess  server  has  no  roving  commission 
Richardson  v.  Thompson,  41  111.  202;  to  strike  out  the  names  of  defendants 
Stern  v.  Sedden,  4  Bibb  (Ky.)  178;  from  the  process  and  insert  the  name 
Jones  v.  Sutherland,  73  Me.  157,  hold-  of  any  person  he  sees  fit  to  select, 
ing  that  if  the  writ  has  not  the  name  Board  of  Com'rs  of  Charities  v.  Litzen, 
of  the  plaintiff  it  is  not  even  amend-  (Marine  Ct.  Spec.  T.)  1  City  Ct.  (N.  Y.) 
able;  Seely  v.  Schenck,  2  N.  J.  L.  71;  374. 

Kellam  v.  Toms,  38  Wis.  592;  Walker  Judgment   for    Plaintiff    of    Different 

v.  Parkins,  2  Dowl.  &  L.  982,  14  L.  J.  Name.  —  Where  a  person  is  summoned 

Q.  B.  214,  9  Jur.  665;  1  Barbour's  Ch.  to  answer  the  complaint  of  one  person 

Pr.  49.  and  makes  default,  no  judgment  can 

Defendant   Hot    Vamed. —  Service  of  be  rendered  against  him  in  favor  of 

process  upon  one  who  is  not  named  as  another  person,  because  he  cannot  be 

a  defendant  therein  will  not  require  said  to  be  a  party  to  the  action  in  favor 

him  to  appear,  and  no  judgment  can  of  such  latter  person.     This  was  held 

be   rendered  against  him  by  default,  where  the  defendant  was  sued  in  an 

Barnett  v.  Tayler,  30  Tex.  453.  action  brought  by  Fowler,  Robinson  & 

Process  Indorsed  on  Back  of  Writ.—  Co.,  and  the  judgment  was  in  favor 

Where  the  process  was  indorsed  on  the  of   Fowler  &   Robinson.     Cantrell  v. 

back  of  the  writ,  it  was  held  to  be  suffi-  Fowler,  24  S.  Car.  427. 

cient  without  naming  the  defendant.  Right  Plaintiff  Incorrectly  Described. — 

Smith  v.  Morris,  29  Ga.  339.  But  process  in  favor  of  a  party  desig- 

Collataal  Attack. —  In  Martin  v.  Cole,  nated    by   the   wrong   name    may   be 

38  Ind.  379.  the  plaintiff  asked  a  return  sufficient  to  support,  a  judgment  ren- 

of  money  paid  for  an  assignment  of  a  dered  in  his  favor  by  his  proper  name, 
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process  is  prayed ;  and  where  process  issues  after  the  filing  of  the 
pleading  on  behalf  of  the  plaintiff,  the  clerk  has  no  authority  to 
issue  process  requiring  the  appearance  of  persons  against  whom 
there  is  no  prayer  for  process.1 

b.  Naming  Defendants  in  Several  Summons.  —  An  alias 
summons  against  one  of  several  defendants  who  was  not  served 
with  the  original  summons  is  sufficient  after  describing  all  of  the 
defendants  with  whom  the  unserved  defendant  was  impleaded.' 

c  Counterpart  Summons  to  Another  County.  —  It  has 

been  held  that  where  the  statute  does  not  limit  a  summons  which 
is  to  run  into  another  county  to  any  particular  form,  nor  require 
that  it  shall  be  a  copy  of  the  original,  the  omission  of  the  names 
of  the  defendants  in  the  county  where  the  action  is  brought, 
from  the  summons  sent  into  the  county  where  other  defendants 

there  being  no  question  that  he  is  the  a  mere  irregularity  which  did  not  ren- 

real  patty,  and  where  there  is  simply  der  the  service  void.     Martin  v.  Lind- 

a  misnomer  which  is  corrected  on  the  strom,  73  Minn.  121. 

record,  and  the  case  thereafter  proceeds  1.  Seisel  v.  Wells,  99  Ga.  159. 

to  judgment  after  the  defendant's  ap-  One  of  Plaintiffs  Hot  Kamod.  —  Where 

pearance.     Kronski  v.  Missouri   Pac.  the  summons  required  the  defendants 

R.  Co.,   77  Mo.  369,  holding  that  for  to  answer  to  a  bill  filed  by  two  persons, 

the  same  reason  that  service  of  process  naming  them,  it  was  held  to  be  insuffi- 

on  the  right  party  by  the  wrong  name  cient  to  require  an  answer  to  the  bill 

is  a  good  service  and  gives  the  court  filed    by    the    said    two    parties    and 

jurisdiction,   service  in   favor  of   the  another  not  named  in  the  summons, 

right  party  by  the  wrong  name  has  the  Richardson  v.  Thompson,  41  111.  202. 

same  effect.  2.  Reed  v.  Boyd,  84  III.  71. 

Amendment.  —  The  omission  of  the  Writs  for  Several  Defendants.  —  While 
names  of  the  parties  from  a  summons,  every  writ  should  have  the  full  title  of 
however,  has  been  held  to  be  at  most  the  action,  including  the  names  of  all 
a  mere  irregularity,  and  as  such  amend-  the  parties,  where  there  are  several 
able  and  perhaps  cured  by  judgment,  defendants  one  writ  need  only  be  di- 
Telford  v.  Coggins,  76  Ga.  683,  which  rected  to  the  proper  defendant  or 
was  a  summons  from  a  court  of  a  jus-  defendants  intended  to  be  served  there- 
tice  of  the  peace,  upon  I  he  face  of  which  with.  Traill  v.  Porter,  1  L.  R.  Ir.  60. 
the  names  of  the  parties  did  not  appear,  Liability  for  Unnecessary  Costs.  —  In 
but  they  did  appear  elsewhere  on  the  a  suit  against  several  defendants  re- 
paper  and  also  on  the  cause  of  action  siding  in  the  same  county,  the  pro  cur- 
attached  to  the  summons,  and  it  suffi-  ing  of  one  citation  for  each  defendant, 
ciently  appeared  that  there  was  serv-  when  the  statute  directs  that  one  ci ta- 
ke. But  see  Jones  v.  Sutherland,  73  tion  shall  issue  for  all  the  defendants. 
Me.  157.  See  also  the  article  Amend-  might  render  the  plaintiff  liable  for 
ments,  vol.  1,  p.  458.  unnecessary  costs,  but  could  not  vitiate 

The  Name  of  an   Officer  of  a  Joint  the  service  of  citation.     Central,  etc., 

Stock    Association    may    be   added   by  R.  Co.  v.  Morris,  68  Tex.  49. 

amendment.     Mack  v.  American   Ex-  Subpoena.  —  In   Levert  v.    Redwood, 

press  Co.,  (Supm.  Ct.  Spec.  T.)2o  Misc.  9  Port.  (Ala.)  79,  it  was  said  that  "  ac- 

(N.  Y.)  215;    McKane    v.   Democratic  cording  to  the  course  of  chancery  prac- 

General  Commiltees,  (Supm.  Ct.  Spec,  tice  as  it   prevailed  in  England  until 

T.)  21  Abb.  N.  Cas.  (N.  Y.)  89,  14  Civ.  the  year  1828,  a  subpoena  could  regu- 

Pro.  (N.  Y.)  126.  larly  contain  only  the  names  of  three 

Copy   Served.  —  Where    a    summons  defendants:  since  that  date  it  has  been 

was  served  by  reading  and  by  the  de-  the  practice  to  insert  the  name  of  one 

livery  of  a  copy  to  the  defendant,  the  person  only  in  the  subpoena,  and  it  is 

fact  that  in  the  copy  so  delivered  the  frequent  that  no  other  designation  of 

name  of  the  plaintiff  was  omitted  from  the  plaintiffs  is  made,  if  there  is  more 

the  proper  blank  space  was  held  to  be  than  one,  than  of  '  A  B  and  others/  " 
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reside,  to  be  served  upon  the  latter,  is  not  such  a  defect  as  will 
justify  a  reversal  of  a  judgment  taken  by  default.1  But  writs 
sent  to  several  counties  may  contain  the  names  of  all  the  defend- 
ants,2 and  under  statutory  provisions  it  is  sometimes  proper  and 
even  necessary  that  all  the  parties  should  be  named  in  such 
process.3 

d.  Statutory  Provisions.  —  A  statute  providing  that  a 
summons  shall  contain  the  names  of  the  parties  is  mandatory, 
and  an  omission  in  this  respect  will  render  the  summons  fatally 
defective.4 

1.  Hobson  v.  Cummins,  57  Neb.  611;  should  issue  to  each,  including  all  the 
Burleson  v.  Henderson,  4  Tex.  49;  defendants.  But  see  Hartley  v.  Tun- 
Lewis  v.  Grace,  44  Ala.  307,  wherein  it     stall,  3  Ark.  119. 

was  held  that  the  proceeding  is  not        A  Branch  .foffimMu  against  a  defend- 

one  at  common  law,  but  is  entirely  stat-  ant  residing  in  another  county  should 

utory;  that  while  the  court  is  clothed  contain  the  names  of  both  defendants, 

with  an  enlarged  jurisdiction  it  is  not  But  the  objection  for  an  omission  in 

confined  to  one  precise  form  of  words  this  regard  can  be  raised  only  by  plea 

by  which  the  new  jurisdiction  may  be  in  abatement.     Boardman  v.  Parrish, 

exercised;    that  it  must  form  its  own  56  Ala.  54;  Johnson  v.  King,  20  Ala. 

process,  and  if  in  so  doing  (he  process  270. 

is  so  formed   and   used   as   to  do  no        "  Et  Al. "  following  the  name  of  one 

injury  or  injustice  to  the  parties  they  defendant,  is  not  sufficient;  the  names 

have  no  reason  to  complain:  that  if  the  of  all  the  defendants  must  be  inserted, 

parties  ought  not  to  have  been  sued  Lyman  v.  Milton,  44  Cal.  630. 
out  of  their  county  they  ought  to  have         Mistake  in  Initial  oj  Codefendant. — 

appeared  in  the  court  below  and  made  Where,  in  a  citation  upon  one  defend- 

objection  by  plea  in  abatement,  or  if  ant,  the  name  of  the  codefendant  was 

they  ought  not  to  have  been  sued  at  stated  as  W.  R.  Hall  instead  of  R.  M. 

all  they  ought  to  have  appeared  and  Hall,    and    a  corrected   citation    was 

pleaded  their  exemption;  and  that  if  served  upon  the  latter,  it  was  held  that 

the  mere  process  was  in  anything  irreg-  the  first  citation  was  sufficient  to  re- 

ulai  and  not  wholly  void,  the  parties  quire  the  defendant  upon  whom  it  was 

complaining  should  have  appeared  in  served  to  answer  and  to  sustain  a  judg- 

the  court  below  and  there  sought  to  ment  against  him  by  default.     Gunter 

have  it  corrected.  v.  McEntire,  (Tex.  Civ.  App.  1893)  24 

2.  Orendorff  v.  Stanberry,  20  111.  89.  S.  W.  Rep.  590. 

Directions  to  Serve  Only  One.  —  In  Ford  4.  Mandatory  Statute. — Kellar  v.  Stan- 

v.  Logan,  2  A.  K.  Marsh.  (Ky.)  325,  a  ley,  86  Ky.  240;  McFaddin  v.  Garrett, 

writ  running  into  another  county  was  49  La.  Ann.  1319;  Slate  v,  Montegudo, 

directed  against  both  defendants,  with  48  La.  Ann.   1417;  Jacobs  v.  Frere,  28 

directions,  however,  that  it  be  served  La.  Ann.  625;  Enewold    v.  Olsen,  39 

upon  one  only.  Neb.  59;  Fischer  v.  Hetherington,  (N. 

S.  Statute  Requiring  Parties  to  Be  Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N.  Y.) 
Named. —  Under  a  statute  requiring  575;  White  v.  Johnson,  27  Oregon  282; 
that  a  writ  or  citation  shall  slate  the  Rodgers  v.  Green,  33  Tex.  662;  Hunt  p. 
names  of  the  parties,  it  has  been  held  Atchison,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
that  the  citation  must  state  the  names  1894)  28  S.  W.  Rep.  460;  Southern  Pac. 
of  all  the  parties  to  the  suit,  and  if  Co.  v.  Block,  84  Tex.  21,  holding  that 
there  are  several  defendants  it  must  under  a  statute  requiring  a  citation  to 
state  the  names  of  all.  Rodgers  v.  show  the  names  of  the  parties,  a  cita- 
Green,  33  Tex.  662;  Portwood  v.  Wil-  tion  commanding  the  sheriff  to  sum- 
burn,  33  Tex.  713;  Bendy  v.  Boyce,  37  mon  the  *4  Southern  Pacific  Railway 
Tex.  443;  Hunt  v.  Atchison,  etc.,  R.  Company"  was  not  sufficient  against 
Co.,  (Tex.  Civ.  App.  1894)  28  S.  W.  the  "  Southern  Pacific  Con. pany,"  not- 
Rep.  460.  withstanding    an  amendment  of    the 

In   McLain   v.  Smith,  4  Ark.  244,  it  petition    was    made    which    was    not 

was  held  that  where  defendants  resided  served, 

in  different  counties,   separate    writs  Nominal  Plaintiff.  —  Where  the  petU 
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Description  by  Class  Mame.  —  It  is  held  that  the  code  provisions  do 
not  authorize  the  bringing  of  a  suit  by  describing  the  defendants 
by  a  class  name,  without  reference  to  their  number  or  condition.1 

c.  Sufficient  Designation  —  (i)  Full  Christian  Names  and 
Surnames.  —  Strictly,  parties  should  be  described  in  process  by 
their  full  Christian  names  and  surnames,  but  the  use  of  initials 
to  represent  the  Christian  name  is  at  most  pleadable  irrabatement 
and  is  amendable.' 

(2)  Right  Party  Served  by  Incorrect  Name.  —  If  the  defendant 
is  not  correctly  named  in  the  process  it  is  generally  held  that 
this  will  not  be  mateiial  so  long  as  the  right  party  is  served,*  and 

tioo  expressly  set  forth  that  the  suit  The  Omission  of  the  Christian  Name  of 
was  brought  *'  on  behalf  of  and  in  the  the  defendant  in  a  summons,  with  no 
name  of  the  state,  for  the  use  and  bene-  amendment  at  any  stage  of  the  pro- 
fit of  the  county,"  and  the  citation  ceedings,  is  a  radical  and  fatal  defect, 
asserted  that  the  state  was  the  plaintiff  Houser  v.  Jones,  1  Phila.  (Pa.)  394,  9 
and  named  the  defendants,  it  was  held  Leg.  Int.  (Pa.)  139. 
to  be  sufficient.  Drake  v.  State,  (Tex.  Abbreviation — Initials. — Under  astat- 
Civ.  App.  1893)  23  S.  W.  Rep.  398.  utory   provision    permitting  a  liberal 

Against  Attorney  in  Fact.  —  A  citation  construction  of  the  pleadings  and  pro- 
directed  to  a  person  named  as  the  at-  ceedings  where  substantial  rights  are 
torney  in  fact  of  another  person  named,  not  affected,  the  name  of  the  plaintiff 
and  commanding  the  former  to  appear,  is  sufficiently  stated  in  a  summons 
etc.,  was  held  not  sufficient  to  support  where  the  Christian  name  is  abbrevi- 
a  judgment  by  default  against  the  lat-  ated.  Grant  v.  Birdsall,  48  N.  Y.  Super, 
ter.    Jacobs  v.  Frere,  28  La.  Ann.  625.  Ct.  427;  Zwickey  v.   Haney,  63  Wis. 

Against  Decedent  —  Service  upon  Ex-  464. 

eontrix.  —  A  defendant  having  died  be-  In  Nebraska  the  full  name  is  held  to 

fore  the  service  of  process,  a  judgment  be  the  full  Christian  name  as  well  as 

by   default  against  an  executrix  who  the  full  surname,  and  under  a  statute 

has  been  served  with  the  original  sum-  allowing  a  summons  to  be  in  a  fictitious 

mons  against   the  decedent   after  an  name  for  the  reason  that  the  full  name 

order  of  substitution   cannot   be   sus-  is  unknown,  a  name  consisting  of  the 

tained,  the  names  of  the  parties  to  the  initial  letter  of  the  Chri?tian  name  fol- 

action  not  being  contained  in  the  sum-  lowed  by  the  surname,  with  the  state- 

mons,  as  provided  by  statute.     White  ment  that  the  full  name  was  unknown, 

V.Johnson,  27  Oregon  282.  was  held  10  be  insufficient  to  confer 

1.  " Unknown  Children."  —  In  Kellar  jurisdiction  where  there  was  not  per- 
v.  Stanley,  86  Ky.  240,  it  was  held  that  sonal  service.  Enewold  v.  Olsen,  39 
a  command  to  the  marshal  to11  sum-  Neb.  59. 

mon  the  unknown  children  of,"  etc.,  Full  Name  in  Complaint.  —  It  is  no 

was  no  sum  mons  at  all,  the  code  requir-  objection  on  a  motion  to  quash,  that 

ing  that  '*  the  summons  shall  command  the  Christian   names  of  the  plaintiffs 

the  officer  to  whom  it  is  directed  to  sum-  were  not  given  in  full  in  the  summons, 

mon   the   defendant   named  therein."  but  were  indicated  by  the  initial  letters 

See  also  Reynolds  v.    May,  4  Greene  thereof,  the  full  names  being  given  in 

(Iowa)  283.  the  complaint.     Mansfield  v.  Shipp,  128 

2.  Martin  v.  Barron,  37  Mo.  304.  See  Ind.  55.  See  also  Rich  v.  Collins,  12 
also  article  Names,  vol.  14,  p.  270.  Colo.  App.  511,  holding  that  recitals  in 

Initials  Misnomer  at  Most.  —  The  par-  the  summons  itself  of  the  employment 

ties  should  be  described  by  their  full  of  the  party   were  sufficient  to  iden- 

Christian   names  and  surnames,  but  tify  him  unquestionably,  in  addition  to 

giving  merely  the  initials  of  the  Chris-  which  the   motion   to  quash  was  not 

tian  name  can  be  considered  only  as  a  made   until   after   the   complaint  was 

misnomer,  and  under  the  statute  3  and  riled  and  in  the  complaint  the  plaintiff's 

4  Wm.  IV.,  c.  42,  §  11,  the  remedy  is  full  Christian  name  was  given.      See 

by  amendment.     Formerly  the  matter  further  the  article  Names,  vol.  14,  p. 

was  pleadable  in  abatement.     Rust  v.  270. 

Kennedy.  4  M.  &  W.  586,  3  Jur.  198.  8.  Lyon  v.  Crew  Levick  Co.,  63  III, 
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where  one  is  sued  by  a  wrong  name,  but  is  declared  against  by 
his  right  name  as  the  person. wrongly  designated  in  the  writ,  the 
misdescription  in  the  writ  is  immaterial,  especially  where  the 
defendant  appears.1 

Corporation!.  —  This  rule  is  applicable  to  corporations  as  well  as 
to  natural  persons.' 

App.  329;  Hammond  v.  People,  32  ill.  being  necessary  upon  the  particular 
446;  Lindsey  v.  Delano,  78  Iowa  350;  party  in  the  particular  county,  and 
Vogel  v.  Brown  Tp.,  112  Ind.  300;  Bal-  there  being  nothing  to  identify  the  per- 
il more  First  Nat.  Bank  v.  Jaggers,  31  son  named  in  the  bill  with  the  one 
Md.  38;  Trull  v.  Howland,  10  Cush.  named  in  the  subpoena  and  return; 
(Mass.)  109;  Smith  i>.  Bowker,  1  Mass.  Lyons  v.  Donges,  1  Disney  (Ohio)  142, 
76,  wherein  there  was  a  mistake  in  de-  wherein  it  was  held  that  "  before  the 
scribing  the  place  of  residence  of  the  code,  when  a  defendant  was  sued  by  a 
defendant;  Kronski  v.  Missouri  Pac.  wrong  Christian  name  be  might  be  de- 
R.  Co.,  77  Mo.  360;  Weber  v.  Ebling,  clared  against  by  bis  true  name;  but 
2  Mo.  App.  15;  Martin  v.  Barron,  37  as  the  petition,  which  is  the  substitute 
Mo.  30T,  holding  that  in  a  collateral  for  the  declaration,  must  be  filed  be- 
proceeding  a  judgment  against  John  fore  the  summons  issues,  the  former 
E.  Barron  was  sufficient,  though  the  rule  does  not  apply.  It  is  in  the  power 
writ  was  issued  against  J.  E.  Barron,  of  the  court,  nevertheless,  to  allow  any 
and  the  marshal's  return  showed  serv-  amendment  of  the  petition  for  ail  prac- 
ice  upon  J.  E.  Barron,  the  declaration  tical  purposes;  it  then  becomes  a  new 
being  as  the  judgment;  Parry  p.  Wood-  petition,  and  service  should  be  made 
son,  33  Mo.  347,  holding  that  the.  upon  the  parties.  Section  641  of  the 
process  is  sufficient  though  served  by  a  code  provides  for  the  case  of  an  un- 
wrong  name,  if  served  upon  the  proper  known  defendant,  and  prescribes  the 
party,  an  amendment  being  proper;  mode  of  procedure  securing  to  the  party 
State  v.  Burtis,  34  Mo.  92;  CI  aw  son  v.  seeking  redress  his  appropriate  rem- 
Wolfe,  77  N.  Car.  100;  Burton  v.  Buck-  edy.'*  "  See  the  article  Names,  vol.  14, 
eye  Ins.  Co.,  26  Ohio  St.  467,  wherein  p.  270. 

a  summons  for  the  "  Buckeye  Insur-  Codefendant  Hot  Brought  In.  —  In  a 
ance  Company"  in  the  body  thereof  suit  against  two  defendants,  in  assump- 
commanded  the  "  State  Fire  Insurance  sit,  in  which  one  was  arrested  and  the 
Company  "  to  be  summoned,  and  it  other  returned  "  not  found,"  it  ap- 
was  held  that  the  action  could  be  main-  peared,  on  the  trial,  that  the  defendant 
tained  by  amendment  after  the  statute  not  brought  in  was  misnamed  in  the 
of  limitations  had  expired;  Foshier  v.  declaration,  being  called  John  instead 
Narver,  24  Oregon  441,  a  collateral  at-  of  George,  and  the  plaintiff  was  non- 
tack  on  a  foreign  judgment  wherein  suited  for  the  variance.  Had  both  de- 
the  summons  was  against  "  P.  J.  Nar-  fendanis  been  arrested,  the  misnomer 
ver,"  in  support  of  a  judgment  against  could  have  been  taken  advantage  of 
one  whose  name  was  "  John  Narver,"  only  by  a  plea  in  abatement.  A  plain- 
upon  proof  of  actual  service;  Genobles  tiff  cannot,  in  such  case,  avail  himself 
v.  West,  23  S.  Car.  154;  Waldrop  v.  of  the  statute  allowing  process  to  be 
Leonard,  22  S.  Car.  120,  in  which  cases  issued  against  a  defendant  by  a  ficti- 
it  was  held  that  a  party  is  bound  by  tious  name,  on  the  ground  that  his 
a  judgment  by  default,  though  in  cor-  name  was  not  known  to  the  plaintiff, 
rectly  described  :n  the  process,  if  he  unless  an  averment  to  that  effect  is 
fails  to  appear  and  take  exceptions  contained  in  the  declaration,  or  is 
to  the  misnomer;  Smith  v.  Patten,  6  alleged  by  way  of  replication  to  a  plea 
Taunt.  115,  1  E.  C.  L.  330.  Contra,  of  misnomer.  Waterbury  v.  Mather, 
Milward  v.  Lair,  13  B.  Mon.  (Ky.)  207,  16  Wend.  (N.  Y.)  611. 
holding  that  where  a  defendant  was  1.  Hare  v.  Harrington,  Wright  (Ohio) 
described  in  a  bill  in  equity  by  his  full  290.  See  also  the  article  Variance. 
name,  but  the  subpoena  was  against  Appearance  by  right  name  cures  a 
him  by  his  surname  only,  and  the  re-  misdescription.  Louisville,  etc.,  R.  Co. 
turn  of  the  officer  showed  service  upon  v.  Retdmond,  n  Lea  (Tenn.)  205. 
one  by  the  surname  only,  the  court  2.  Corporations.  —  Vogel  v.  Brown 
could  acquire  no  jurisdiction,  service  Tp.,  112  lnd.  300;  Bloom  field  R.  Co. 
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Descriptive  Hatter  to  Identify  Defendant.  —  The  rule  last  Stated  is 
applicable  especially  where  there  is  other  descriptive  matter 
which  sufficiently  identifies  the  particular  party  intended.1 

Where  Service  Hot  Personal.  —  It  has  been  held,  however,  that  this 
rule  applies  to  personal  service  only,  and  that  if  a  defendant  is 
improperly  named  and  process  constructively  served  by  leaving 
a  copy,  he  is  not  bound  to  appear  and  plead  the  misnomer.' 

(3)  Mistake  —  Misspelling.  —  Where  there  is  a  mere  mistake  or 
inaccuracy  in  the  writing  of  the  defendant's  name,  but.  the 
identity  of  the  party  is  not  obscured,  the  summons  is  sufficient.8 

(4)  Idem  Sonans.  —  The  misspelling  of  the  defendant's  name 
is  not  material  and  will  support  a  judgment  against  him  in  his 
name  properly  spelled  where  the  two  spellings  are  of  the  same 
sound,  the  proper  party  being  served.4 

v.   Burress,  82  Ind.  83;  Lyon  v.  Crew  summons  of  garnishment  addressed  to 

Levick  Co.,  63  111   App.  329;  Woodruff  "  John  Allen  &  Rro.,"  a  firm  con  sis  t- 

v.  Des  Moines  Ins.  Co.,  90  Iowa  735,  ing  of  Joseph   and  John   Allen,   was 

holding  that   where   the  original   no-  served  upon  one  member  of  the  firm, 

tice  was  directed  to  "  the  Des  Moines  and  the  firm  appeared  and  answered 

Insurance   Company  of   Des   Moines,  by  one  of  its  members.     It  was  held 

Iowa,*'  it  was  sufficient  notice  to  the  that  the  misnomer  of  the  garnishees  in 

44  Des  Moines  Insurance  Co.;"    Ala-  the  summons  was  immaterial,  and  an 

bama,    etc.,     R.    Co.    v.    Bolding,   69  amendment  thereof  proper. 

Miss.  255;    Louisville,  etc.,  R.  Co.  v.  A  Variation  of  a  Single  Letter  between 

Riedmond,  11  Lea  (Tenn.)  205;  Lafay-  the  writ  and  subsequent   proceedings 

ette  Ins.  Co.  v.  French,  18  How.  (U.  S.)  in  spelling  the  plaintiff's  name  is  im- 

404.  material.      Letherbarrow   v.    Ward,    5 

1.  Schee  v.  La  Grange,  78  Iowa  101,  Jur.  388. 

where  the  proceeding  was  against  a  Letters  Indistinctly  Written.  — Thus 
person  in  his  representative  capacity,  held  where  the  defendant's  name  was 
and  it  was  held  that  this  was  sufficient  "  Shoemaker,"  and  after  the  letter*'  k" 
to  identify  him  though  his  name  was  the  letters  "  er  "  were  not  distinctly 
misspelled.  See  also  Fanning  v.  Kiapfl,  written,  but  there  followed  sufficient 
68  Iowa  244;  Clawson  v.  Wolfe,  77  N.  penmanship  to  indicate  that  the  letter 
Car.  100;  Graham  r.  Roberts,  1  Head  "'  k  "  was  not  the  last  letter,  and  that 
(Tenn.)  56.  the  familiar  name  of  "  Shoemaker  " 
If  the  Party  Is  Sufficiently  Named  in  was  the  one  intended.  Cooke  v.  Shoe- 
One  Part  of  the  Process,  an  in  that  which  maker,  17  Pa.  Co.  Ct.  641. 
commands  the  seizure  of  property,  his  Bailway  as  Bailroad Company. — Where 
name  need  not  be  repeated  in  that  part  the  suit  was  against  a  defendant  as 
which  commands  the  officer  to  sum-  a  railway  company,  and  the  citation 
mon  him  to  appear  where  it  is  clear  commanded  the  sheriff  to  summon  the 
from  the  words  used  what  party  is  to  defendant,  described  therein  as  a  rail- 
be  summoned,  Clawson  v.  Wolfe,  77  road  company,  the  variai.ce  was  held 
N.  Car.  100;  as  where,  in  a  writ  of  re-  immaterial.  Central,  etc.,  R.  Co.  v. 
plevin,  after  the  command  to  cause  to  Morris.  68  Tex.  49;  Alabama,  etc.,  R. 
be  replevied,  etc.,  the  officer  was  com-  Co.  v.  Bolding,  69  Miss.  255. 
manded  to  attach  the  estate  of  "  said  Under  a  Statute  Requiring  the  Names 

and  him  summon  to  appear,"  etc.  of  the  Parties  to  Be  Stated,  it  was  held 

Osgood  v.  Carver,  43  Conn.  24.  that  a  citation  commanding  the  sheriff 

2.  Only  Where  Servioo  Personal.— Jour-  to  summon  the  "  Southern  Pacific  Rail- 
ney  v.  Dickerson,  21  Iowa  308;  Fitz-  way  Co."  was  not  sufficient  against  the 
gerald  v.  Salentine,  10  Met.  (Mass.)  "  Southern  Pacific  Co.,"  notwithstand- 
436.  See  also  Slosson  v.  Brown,  20  ing  an  amendment  of  the  petition  was 
Pick.  (Mass.)  436.         ,  made  which  was  not  set  eed.     South- 

3.  Bushnell  v.  Allen,  48  Wis.  460,  in  em  Pac.  Co.  v.  Block,  84  Tex.  21. 
which  case,  upon  affidavit  that"  John  4.  Case  v.  Bartholow,  21   Kan.  300; 
Allen  &  Bros,"  were  indebted,  etc.,  a  Enewold  v.  Olsen,  39  Neb.  64;  Webb 
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(5)  Name  Unknown  —  Fictitious  Name.  —  Under  statutory 
provisions  in  some  of  the  states,  where  the  name  of  a  defendant 
is  unknown  a  fictitious  name  may  be  inserted  in  the  summons 
and  he  may  be  sued  by  such  name,  the  proceedings  being 
amended  by  the  insertion  of  the  correct  name  when  it  is  ascer- 
tained.1 But  there  must  be  an  allegation  in  the  complaint  or 
otherwise  that  the  real  name  of  the  party  is  unknown,  as 
required  by  the  statute.* 

(6)  Representative  Capacity.  — Judgments  conclude  parties  only 
in  the  capacity  in  which  they  sue  or  are  sued,8  and  a  party 

v.    Lawrence,  1    Cromp.   &  M.  806,  2  39  Neb.  59.     See  also  Kellam  v.  Toms 

Dowl.  81.  38  Wis.  592. 

Identity  Hot  Preserved.  —  Where  the  2.  Baxter  v.  Doe,  142  Mass.  562. 
mistake  or  misspelling  is  not  such  as  holding  that  under  ihe  statute  in  Masso- 
to  leave  the  names  with  the  same  chusetts,  when  a  fictitious  name  is  in- 
sound  or  to  preserve  the  identity  of  the  serted  in  the  writ  it  should  be  alleged 
person,  judgment  by  default  cannot  be  in  some  form  that  the  name  is  fictitious 
sustained  where  the  mistake  has  not  and  is  so  used  because  the  real  name 
been  corrected.  Faver  v.  Robinson,  of  the  defendant  is  unknown,  as  the 
46  Tex.  204,  holding  that  where  ihe  statutory  requirement  would  thus  ap- 
petilion  and  citation  were  against  John  pear  of  the  record  and  the  allegation 
R.  Favers,  they  could  not  support  a  under  the  statute  would  be  a  sufficient 
judgment  by  default  against  John  R.  answer  to  a  plea  in  abatement. 
Faver.  Distinguishing  Cartwright  v.  See  ihe  article  Names,  vol.  14,  p.  270. 
Chabert,  3  Tex.  261,  and  Tryon  v.  But-  In  Verification  of  Petition  and  Summon*. 
ler,  9  Tex.  553,  the  first  holding  that  —  In  Nebraska  the  plaintiff  in  such 
after  a  plea  in  abatement  for  misnomer  case  must  stale  in  the  verification  oi 
of  the  plaintiff  the  mistake  might  be  his  petition  that  he  could  not  discover 
corrected  by  amendment,  and  the  sec-  the  true  name,  and  the  summons  must 
ond  holding  that  although  the  record  contain  the  words  4<  real  name  un- 
showed  that  the  mistake  in  the  name  known,"  after  the  description  given, 
of  the  plaintiff  had  been  corrected  by  Enewold  v.  Olscn,  39  Neb.  59. 
amendment.it  was  not  error  to  take  Averment  Hot  Traversable.  —  But  the 
judgment  by  default  without  service  of  averment  that  the  real  name  of  the 
the  amendment  upon  the  defendant,  defendant  is  unknown  is  not  traversa* 
there  being  no  question  in  either  case  ble,  and  its  falsity,  or  the  fact  that  the 
as  to  the  service  of  the  citation  upon  real  name  of  the  defendant  could  have 
the  defendant.  been  ascertained    by   reasonable  dili- 

1.  Irving   v.  Carpentier,  70  Cal.  23;  gence,  is  not  material.     Baxter  v.  Doe. 

Rosencrantz  v.  Rogers,  40  Cal.   489;  142  Mass.  562,  holding  that,  where  the 

Reynolds   v.    May,   4    Greene    (Iowa)  cause  is  tried  upon  its  merits,  the  de- 

283;    Baxter  7/.    Doe,    142  Mass.   562;  fendants  appearing    in    their    proper 

Enewold  v.  Olsen,  39  Neb.  59;  Ander-  names,  there  is  no  necessity  for  the 

son  r.  Horn,  (N.  Y.  City  Ct.  Spec.  T.)  plaintiff  to  prove  the  allegation  in  his 

23  Abb.*  N.   Cas.  (N.  Y.)  479;  Water-  writ  that  the  fictitious  persons  named 

bury  v.  Mather,  16  Wend.  (N.  Y.)  611;  therein   as  defendants  were   the   real 

Gardner  v.  Kraft,  (C.  PI.  Spec.  T.)  52  parties. 

How.  Pr.  (N.  Y.)499;  Kellam  1/.  Toms,  The  Defendant    Loses   No  Right  by 

38  Wis.  592.  allowing   the  plaintiff    to   proceed   as 

Christian   Name   Unknown.  —  A    per-  provided   by  the  statute,  because  he 

son's   legal  name  is  made  up  of  his  has  every  opportunity  accorded  to  any 

first  or  given  name  and  his  surname  or  other  defendant  to  make  his  defense, 

patronymic,  and  for  one  to  be  ignorant  Irving  v.  Carpentier,  70  Cal.  23. 

of  either  is  to  be  ignorant  of  such  per-  8.  Schee  v.  La  Grange,  78  Iowa  101, 

son's  name,  under  a  statute  permitting  holding,  however,  that  where  a  convey- 

process   to   run    against  one  under  a  ance   made   in   another  state   for  the 

pseudonym.    Thus  a  summons  against  benefit  of  creditors  of  lands  in  Iowa 

"F.  Olsen,  full  name  unknown,"  comes  was  called  a   "trust   deed,"  and  the 

within  the  statute.     Enewold  v.  Olsen,  grantees  were  designated  "  trustees," 
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should  be  so  described  in  the  process  as  to  show  in  what  charac- 
ter he  sues  or  j$  sued.1 

Descriptio  Persons.  —  The  mere  addition  to  a  name  in  a  writ,  of 

words  constituting  the  title  of  representative  capacity,  is  not 
necessarily  conclusive  of  the  character  in  which  the  party  sues 
or  is  sued,  as  in  many  instances  such  addition  is  merely  descriptio 

persona  and  as  such  has  no  force  in  determining  the  character  of 
the  judgment,*  as  where  the  action  is  maintainable  only  against 

in  construing  the  instrument  by  the  subpoena  is  issued  against  him  gen- 
laws  of  Iowa  the  conveyance  would  be  e rally  without  slating  the  character  in 
called  an  assignment,  and  it  was  suffi-  which  he  is  sued.  See  also  Brasher  i». 
cient  to  describe  the  trustees  therein  Van  Cortlandt,  2  Johns.  Ch.  (N.  Y.) 
as  assignees  and  the  judgment  made  247;  Johnson  v.  Waters,  in  U.  S.  640; 
against  them  as  an  assignment.  Cornell  v.  Green,  43  Fed.  Rep.  105. 

Where  School  District  It  Plaintiff. —  Bui  where  the  summons  describ  d 

Where  the  writ  summoned  the  defend-  the  plaintiff  as  administrator  and  in 

ant  to  appear   and   answer  a  person  the  complaint    he  declared  generally 

named  as  committee  of  the  school  dis-  without  any  representative  description, 

trict,  "  in  a  plea  that  to  the  said  school  it  was    held   that   the    variance    was 

district  the  defendant  render  the  sum  fatal.     Blanchard  v.  Strait,  (Supm.  Ct. 

of  len  dollars,"  the  school  district  was  Spec.  T.)  8  How.  Pr.  (N.  Y.)  83. 

the  plaintiff,  and  the  judgment  in  its  Where  the  summons  described  the 

favor  could  not  be  reversed  on  a  writ  plaintiff  as"  Peter  B.  Olney,  receiver," 

of  error  brought  against  the  individ-  and  the  complaint  described  him  as 

ual  named  as  committee.     Goodsell  v.  "  Peter  B.  Olney,  as  receiver  of  the 

Wheeler,  34  Conn.  485.  Sargent    Granite    Company,"   it  was 

Writ  in  Individual  Kame  as  Adminis-  held  that  the  motion  to  amend  the  siyn- 

trator.  —  At  common    law    the    party  mons  to  correspond  to  the  complaint 

might  issue  a  writ  in  his  own  name  as  should  be  allowed.    Olney  v.  Goodwin, 

administrator  without  subjecting  him-  (Supm.  Ct.  App.  Div.)44N.  Y.  Supp. 

self  to  any  valid  objection  for  so  doing.  41. 

Wyman  v.  Stewart,  42  Ala.  163,  citing  Substitution  of  Name  of  Administra- 

Tidd's  Pr.  403.  tor.  —  Where  an  action  was  improperly 

1.  Parker  v.  Crammer,  2  N.J.  L.  252.  brought  on  a  policy  of  insurance  by 

Assignee  of  Estate. —  In  a  writ  sued  the  benenciary  therein,   it   was   held 

out  by  the  assignee  of   an  insolvent  that  an  amendment  substituting  in  the 

debtor,  it  is  sufficient  if  the  plaintiff  is  writ  the  name  of  the  administrator  of 

described  as  "  assignee  of  A,  an  in-  the  estate  as  nominal  plaintiff  would 

solvent  debtor,"  though  in  strict  legal  be  permitted.     Wright  v.  Vermont  L. 

accuracy   he  should   be  described  as  Ins.   Co.,    164    Mass.    302.      See   also 

assignee  of  the  estate  and  not  of  the  Elliott  v.  Knight,  64  111.  App.  87. 

person,  just  as  an  administrator  should  So  an  amendment  may  be  allowed 

be  described  as  administrator  of  the  to  charge  the  defendant  as  administra- 

estate  of  the  deceased  person  and  not  tor.     Hutchinson  v.  Tucker,  124  Mass. 

of  the  intestate.     Brigham  v.  Coburn,  240. 

10  Gray  (Mass.)  329.  Striking  Out  Name  of  Administrator. 

Effect  of  Omission.  —  An  omission  in  — And  an  amendment  will  be  allowed 

an  original  summons   against  an   ad-  striking  out  the  name  of  the  adminis- 

ministrator  to  designate  his  representa-  trator  and  inserting  the  name  of  the 

tive    capacity  will   not,   it    has    been  person   for   whom   the    administrator 

held,  render  the  summons  void;   the  sues.     Buckland  v.  Green,  133  Mass. 

court  should  direct  it  to  be  amended,  421.     See  also  National  Ben.  Assoc,  v. 

and  should  not  quash  it.     Richardson  Jackson,  114  111.  533. 

v.  Hickman,  32  Ark.  406;   Walton  v.  2.  Descriptio    Person®.  —  Terhune  v. 

Herbert,  4  N.  J.  Eq.  73,  wherein  it  was  Parrott,  59  N.  J.  L.  16,  holding  that  a 

held  that  if  a  defendant  is  properly  summons  against  one  in  his  individual 

charged  as  an  executor,  devisee,  or  in  name  followed  by  a  description  as  an 

any  other  special  capacity  in  the  bill,  officer  of  a  corporation  is  a  suit  against 

it  is  no  ground  for  demurrer  that  the  the  person  individually,  in  the  absence 
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the  individual.1 

(7)   Writ  Against  Principal  or  Corporation.  —  A  writ  against  a 

corporation,  to  be  sufficient  to  sustain  a  judgment  against  such 
corporation,  must  run  against  it  and  not  against  the  officer  or                        j 
trustee  who  might  in   law  represent  such  corporation,*  and  a 

of  evidence  that  the  company  is  suable  immaterial.     King  v.   Gottschalk,   21                              ' 

in  the  name   of   such   officer.     Plem-  Iowa  512. 

mons  v.   Southern   Imp.  Co.,   108  N.  Where  Declaration  Shows  Character  of                             » 

Car.  614;  Hamilton  v.  Spiers,  2   Utah  Suit.  —  Where    it    was  manifest  ftom 

225;  Maddox   v.   Craig,   80  Tex.  600,  the    declaration     that    the    suit    was 

where  it   was  held  that  there  was  no  against    the    defendants  in   their  ca- 

variance    between    a    petition    which  pacity  of  administrators,  and  that  if                              * 

stated  that  the  suit  was  at  the  instance  the   plaintiff    obtained    judgment  the                               | 

of  "  J.   T.   Craig,    assignee  of  C.  W.  execution  must  run  against  the  goods 

Israel  and  J.  N.  Israel  &  Co.,"  and  a  andestateof  the  decedent  in  the  hands 

citation   designating  the   plaintiff    as  of  the  administrators,  and  it  was  found 

"  J.  T.  Craig,  assignee  of  C.  W.  Israel  that  the  cause  of  action  was  one  that 

&  Co.,"  as  the  plaintiff  would  be  re-  could  not  be  enforced  against  the  said 

garded   as    suing    in    his    individual  estate,  it  was  held  that  the  court  could 

capacity,  though  if   the  petition   had  not   rule   that    the   words  in  the   writ 

read  "  J.  T.  Craig,  as  assignee,"  there  designating  the  defendants  as  adminis- 

might  have  been  some  merit  in  the  ob-  trators    were   surplusage,   even    if    it 

jection,  for  the  words  "  as  assignee  "  could   be   assumed   that  the   plaintiff 

would  have  shown  that  the   plaintiff  might  be  permitted  to  amend  his  writ 

was  not  suing  in  his  own  right  but  in  and   declaration    so    that    the    action 

a  representative  capacity,  and  a  cita-  should  become  a  suit  against  the  de- 

tion  summoning  the  defendants  to  an-  fendants  personally,  no  such  amend- 

swf  r  the   petition   of   the   plaintiff  as  ment    being    asked.       Yarrington    v. 

assignee  of  persons  other  than    those  Robinson,  14c  Mass.  450. 

named  in  the  complaint  would  have  2.  Against  Principal  or  Corporation. — 

disclosed  a  variance  in  an  important  State  v.    Voorhies,    50   La.  Ann.   671; 

particular.     See    also    Hunt    v.    Van  State  v.  Montegudo,  48  La.  Ann.  1417; 

Alstyne,  25  Wend.  (N.  Y.)  605:  Merritt  Texas-Mexican  R.  Co.  v.  Wright,  (Tex. 

v.   Seaman,   6   N.   Y.    168;   Magee  v.  Civ.  App.  1895)  29  S.  W.  Rep.  1134; 

Cutler,  43  Barb.  (N.  Y.)  239;  Sheldon  Gulf,  etc.,  R.  Co.  v.  Rawlins,  80  Tex. 

v.  Hoy,  (Supm.  Ct.  Gen.  T.)  11  How.  579;  Phoenix  F.  Ins.  Co.  v.  Cain,  (Tex. 

Pr.  (N.  Y.)  n;  Hoi  ton  v.   Parker,   13  Civ.    App.    1893)  21   S.  W.  Rep.   709; 

Minn.  383.  Texas,  etc.,  R.  Co.  v.   Florence,  (Tex. 

1.  Rollins  v.  Marsh,  128  Mass.  116;  App.   1889)  14  S.  W.   Rep.  1070;  Sun 

Roozen  v.  Clonin,  13  N.  Y.  App.  Div.  Mut.  Ins.  Co.  v.  Seeligson,  59  Tex.  3; 

190,  holding  that  a  summons  against  International,  etc.,  R.  Co.  v.  Sauls,  2 

one  in  his  individual  name,  describing  Tex.  App.  Civ.   Cas.,  §   242;  Nye  v. 

him  "  as  assignee  of  "  another  person,  Burlington,  etc.,  R.  Co.,  60  Vt.   585; 

was  against  the  defendant  personally,  Illinois  Steel  Co.  v.  San  Antonio,  etc., 

and   the    words  "  as   assignee,"   etc.,  R.  Co.,  67  Fed.  Rep.  561. 

were  merely  descriptive  and  did  not  Illustrations.  —  Thus  a  summons  is- 

change  the  character  of  the  suit,  but  sued  against  "  Valentine  Strange,  trus- 

that  the  plaintiff  might  apply  to  the  tee  of    Brown    civil    township,"  was 

court  to  amend  the  proceeding  by  strik-  not  a  writ  against  the  township,  but 

ing  out  the  representative  capacity  of  against  Valentine  Strange.     Vogel  v. 

the  defendant,  leaving  it   to  stand  as  Brown  Tp  ,  112  Ind.  299,  citing  Union 

an  action  against  him  personally  where  School  Tp.  v.  Crawfordsville  First  Nat. 

it  could  not  be  sustained  as  an  action  Bank,    102    Ind.    464;      Bloomington 

against  him  in   his  representative  ca-  School  Tp.  v.  National  School  Furnish- 

pacity.  ing  Co.,    107   Ind.  43;   and   Vogel  v. 

Where  the  right  of  action  can  be  Brown  School  Tp.,  112  Ind.  317.  See 
maintained  by  the  individuals  de scrip-  also  Terhune  v.  rarrott,  59  N.  J.  L.  16, 
tion  in  the  notice  designating  the  plain-  holding  that  a  summons  against  one 
tiff  as  heir  may  be  rejected  as  surplus-  in  his  individual  name,  followed  by  a 
age  or  disregarded  under  the  statute  as  description  as  an  officer  of  a  corpora- 
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citation  addressed  to  an  agent  is  no  notice  to  the  principal.1 

(8)  Assumed  or  Common  Name.  —  Where,  in  a  particular  trans- 
action, a  person  acquiesces  in  the  application  to  him  of  a  partic- 
ular name,  process  against  him  in  an  action  relating  to  such 
transaction  may  run  against  him  by  that  name.* 

(9)  Residence.  —  In  some  jurisdictions  the  residence  of  the 
parties  must  be  stated,  as  where  the  jurisdiction  of  the  court  in 
transitory  actions  depends  upon  such  residence.8 

7.  Direction  to  Proper  Officer.  —  The  legislature  may  authorize 

tion,  is  a  suit  against  the  person  indi-  See  further  the  article  Names,  vol.  14, 

vidually,  in  the  absence  of  evidence  p.  270. 

that   the   company   is  suable    in    the  Basinets    Name. —  In    Hathaway    v. 

name  of  such  officer.  Sabin,   61    Vt.   608,  it  was   held   thai 

But  a  writ  commanding  the  officer  to  where,  by  the  terms  of  a  contract  in 

summons     "  Trustee     Cicero     school  suit,  the  plaintiff  was  described  under 

township  "  was  held  not  to  be  open  to  an  assumed  name  as  "  The  Red  path 

the  objection  which  prevailed  in  Vogel  Lyceum   Bureau,"   and   the  writ  de- 

v.  Brown  Tp.,  112  Ind.  299,  supra,  there  scribed  him  individually,  it  was  proper 

being  no  question  made  as  to  the  fact  to    allow    him   to  amend    by  adding 

of  service.     Cicero  School  Tp.  v.  Chi-  "  doing  business  under  the  name  of 

cago  Nat.  Bank,  127  End.  79.  the  Redpath  Lyceum  Bureau." 

Insertion  0/  Agent's  Kama.  —  It  is  not  3.  Burrows  v.  Morton,  170  Mass.  569; 

essential,  though  il  may  be  the  proper  Beach  v.  Baldwin,  9  Conn.  480. 

and  the  better  practice,  in  a  citation  English    Statute.  —  As    to   the    suffi- 

against  an  incorporated  company,  to  ciency  of  the  description  of  the  defend- 

name  the  local  agent  upon  whom  the  ant's    residence     under    the    English 

citation  is  to  be  served,  but  an  omis-  statute,  see  Rippon  v.  Dawson,  5  Bfltg. 

sion  to  do  so  does  not  invalidate  the  N.  Cas.  206,  35  £.  C.  L.  88;  Cotton  v. 

process.    Missouri  Pac.  R.  Co.  v.  Wise,  Sawyer,   10  M.  &  W.  328;  Downes  v. 

3  Tex.   App.  Civ.   Cas.,  §  386  [citing  Garbett,  2  Dowl.  &  L.  945,  14  L.  J.  Q. 

Galveston,  etc.,  R.  Co.  v.  Gage,  63  Tex.  B.  216;  Balman  v.  Sharp,  16  M.  &  W. 

568];  Illinois  Steel  Co.  v.  San  Antonio,  93;  Pilbrow  v.  Pilbrow's  Atmospheric 

etc.,  R.  Co.,  67  Fed.  Rep.  561.  R.,  etc.,  Co.,  4  Dowl.  &  L.  450,  4  R.  & 

Amendment.  —  If   a  writ  commands  Can.  Cas.  683. 

the  sheriff   to  summons  "  the  proper  Last  Supposed  Besidenoe  Is  Sufficient, 

officer  "  of  the  corporation,  those  words  — Norman  v.  Winter,  7  Scott  251,    5 

may  be  stricken  out  by  amendment,  Bing.   N.  Cas.  279,  35  £.  C.  L.  114,  3 

and  if  not  actually  stricken  out,  the  Jur.    147;  Jelks  v.    Fry,  3  Dowl.   37; 

amendment  will  be  taken  to  have  been  Windham  v.  Fenwick,  11  M.  &  W.  102. 

made.     Stone  v.  Travelers  Ins.  Co.,  78  But  where  the   actual  or  supposed 

Mo.  655.         ^  residence  is  stated,  the  place  must  be 

1.  McFaddin  v.  Garrett,  49  La.  Ann.  correctly  described.  King  v.  Hopkins, 
1319-  2  Dowl.  &  L.  631,  13  M.  &  W.  685. 

2.  Blinn  v.  Chessman,  49  Minn.  140;  An  Irregularity  in  a  Description,  as 
Farmers'  Nat.  Bank  v.  Williams,  where  the  name  of  the  county  was 
(Supm.  Ct.  Spec.  T.)  9  Civ.  Pro.  (N.  omitted,  was  held  to  have  been  waived 
Y.)  212,  wherein  the  defendant  was  by  not  applying  to  the  court  within  a 
sued  as  "  W.  H.  Williams,"  on  a  note  reasonable  time  after  notice.  Ross  v. 
signed  by  him  in  that  name,  and  after  Gandell,  13  Jur.  941,  6  Dowl.  &  L.  698. 
the  time  to  answer  had  expired  the  Under  Order  I/,t  Rule  j,  a  writ  or 
court  ordered  an  amendment  of  the  summons  need  not  contain  a  statement 
complaint  and  summons  by  inserting  of  the  defendant's  address,  and  an  in- 
the  name  *'  William  "  in  place  of  the  correct  designation  thereof  will  not 
letter"  W."  in  the  title  of  the  action,  invalidate  it.  Smith  v.  Hammond, 
and  judgment  by  default  was  entered  (1896)  1  Q.  B.  571,  65  L.  J.  Q.  B.  477, 
against  William  H.  Williams;  Grant  distinguishing  Sedgwick  v.  Yedras  Min. 
v.  Birdsall,  48  N.  Y.  Super.  Ct.  427.  Co.,  35  W.  R.  780,  which  was  an  action 
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a  court  to  direct  its  process  to  any  person,  private  or  official.1 

The  direction,  however,  should  be  to  the  person  provided  by 
law,  e.  g.,  the  defendant,*  or  the  officer  or  other  person  who  is 
authorized  to  make  the  service,8  and  if  directed  to  one  other 
than  an  officer,  as  to  an  indifferent  person,  under  a  statute  per- 
mitting such  direction  under  circumstances  which  are  required  to 
be  shown  by  oath,  it  must  appear  that  the  oath  prescribed  by 
the  statute  was  administered.* 

against  a   foreign  company  and  was  84,  holding  that  a  city  or  town  consta- 

governed  by  another  form  prescribed,  ble  has  no  authority  to  serve  a  process 

1.  Tesh  v.  Com.,  4  Dana  (Ky.)  524.  beyond  the  limits  of  his  town  or  city 

See  also  the  article  Service  of  Process  which  is  directed  to  "  any  constable  or 

and  Papers,  vol.  19,  p.  567.  other  lawful  officer  of  said  county/' 

9.  Steele?.  Murry,  80  Iowa  336,  hold-  and  to  authorize  him  to  make  such 

ing    that    when  a    written    notice    Is  service  it  should  be  directed  to  htm  in 

required  to  be  served  upon  a  person  the  name  of  the  office  he  holds,  though 

the  law  contemplates  that  it  is  to  be  not  necessarily  in  his  individual  name 

addressed  to  him,  and    that  under  the  as  such  officer 

code  permitting  original  notices  to  be  Action  ftnr  Land  Lying  Partly  in  Two 

served  by  leaving  them   at  the  rest*  Counties.—  In  an  action  for  the  recovery 

dence  of  the  defendant,  there  Is  abeo-  of  the  possession  of  land  it  appeared 

lute  necessity  that  the  notice  in  such  a  that  the  land  lay  partly  in  the  county 

case  should  be  so  addressed,  otherwise  where  the  suit  was  brought  and  ex- 

the  person  intended  to  be  served  and  tended  over  the  line  into  an  adjoining 

the  person  with  whom  the  copy  is  left  county,  and  that  the  defendant  resided 

would  have  no  means  of  knowing  for  in  the  latter  county.     Process  was  held 

whom  the  notice  was  intended;  Porter  to  be  properly  directed  to  the  sheriff  of 

v.  Wll  County,  (Tex.  Civ.  App.  1895)  the  county  in  which  the  defendant  re- 

33  S.  W.   Rep.    383,   holding  that   a  sided,  under  the  code  provision  that 

statutory  provision  requiring  a  citation  "  in  all  cases  where  any  person  resides 

to  a  nonresident   defendant   to  be  di-  in  one  county  whose  plantation  or  land 

rected   to   such  defendant  could    not  extends  over  the  line  into  an  adjoining 

be  set  aside  by  construction.     See  also  county,  and  there  is  no  one  upon  whom 

Bertoulin  v.  Bourgoin,   19   La.   Ann.  service  in  an  action  of  ejectment  can 

360.  be  legally  perfected  in  the  county  where 

To  Officer   or   Defendant.  —  In  South  such  land  may  He,  it  shall  be  lawful 

Carolina  it  was  said  that   while   the  for  the   clerk  of    the    Superior  Court 

old  practice  was  to  address  a  summons  of  the  county  wherein  such  land  may 

to  the  officer  requiring  him  to  summon  lie  to  issue  process  in   behalf  of  the 

the  defendant  to  appear  and  answer,  plaintiff  against  the  defendant,  whicli 

the  modern  practice  is  to  address  the  process  shall  be  directed  to  the  sheriff  of 

summons  to  the  defendant,  and  in  the  the  count/  wherein  such  land  may  lie, 

absence  of  express  statutory  require-  and  such  sheriff  shall  serve  the  same, 

ment  it  is  immaterial  which  particular  and   such  service   shall  be  good  and 

form  is  adopted.     Bell  v.  Pruit,  51  S.  valid."     Polhill  v.  Brown.  84  Ga.  338. 

Car.  347.  Hame  of  County  Recently  Changed.  — 

Alternative  Direction.  —  The  direction  Where  the  name  of    the    county  has 

cannot  be  to  the  sheriff  or  to  an  in-  been  recently    changed    a    summons 

different    person,    in   the  disjunctive,  directed  to  the  sheriff  of  the  county. 

Thatcher  v.  He  acock,   1  Root  (Conn.)  designating  it  by  its  former  name,  is 

284.  not  fatally  defective  and  should  not  be 

8.  Rudd  v.  Thompson,  22  Ark.  363;  quashed,  if  regular  in  other  respects, 

Hughes  v.  Martin,  1  Ark.  386:  Pelham  the  mistake  being  such  as  is  not  liable 

p.  Edwards,  45  Kan.  547,  holding  that  to  deceive  or  mislead  the  defendant, 

where  a  summons  Is  directed  to  the  Nix  v.  Gilmer,  5  Okla.  740. 

sheriff  of  a  county  it  is  irregular  for  4.  Case  v.  Humphrey,  6  Conn.  139, 

the  coroner  to  serve  it,  and  a  summons  where  the  statute  permitted  the  direc- 

so  directed  and  served  is  properly  set  tion  of  the  writ  to  an  indifferent  person 

aside;  Davis  v.  Sanderlin,  119  N.  Car.  upon  oath  made  by  the  plaintiff  sbow- 
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Amendment.  —  If,  however,  the  process  is  not  directed  according 
to  the  statute,  but  the  officer  to  whom  it  is  directed  is  authorized 
to  serve  it,  the  misdirection  is  a  mere  matter  of  form  which  is 
amendable.1 

To  One  of  Several  Officers  Authorised  to  Serve.  —  If  a  writ  is  directed  to 

ing  the  circumstances  justifying  such  no  authority  upon   the  coroner,   and 

proceeding,   and   it  was  held  that  an  that  if  the  sheriff  wad  disqualified  there 

oath  by  a  stranger  to  the  action  would  should  have  been  an  affidavit  of  the 

not  be  sufficient,  as  the  law  requiring  fact  and    the   writ  should   have  been 

ihe  plaintiff  or  his  agent  to  make  the  directed  to  the  coroner.    BuiinThomp- 

oath  was  peremptory,  and  the  justice  son  v.  Bremage,  14  Ark.  59,  it  was  held 

must  certify  that  he  administered  the  that    where  the  offices  of  sheriff  and 


oath  prescribed  by  law.  Eno  v.  Frisbe, 
5  Day  (Conn.)  122;  Thatcher  v.  Hea- 
cock,  1  Root  (Conn.)  284.  See  also 
Brooks  v.  Farr,  51  Vt.  396.  See  further 
the  article  Service  of  Process  and 
Papers,  vol.  19,  p.  567. 
1.  Yonge  v.   Broxson,    23  Ala.   684, 


constable  are  both  vacant,  or  where 
there  is  no  coroner  and  the  sheriff  is 
interested  in  the  suit  and  the  process  is 
directed  to  a  constable  under  the  stat- 
ute, the  fact  of  such  vacancy  or  dis- 
qualification ought  to  be  suggested  and 
recited  in  the  writ,  but   that  the  omis- 


wherein  it  was  held  that  the  fact  that  sion  of  such  a  recital  did  not  render 

an  original  writ    was   addressed   "to  the  writ  void  and  might  be  supplied  by 

any  lawful  officer  of  Coffee  county,"  amendment.     So  in  McCabe  v.  Payne, 

and  not  "  to  any  sheriff  of  the  state  of  37  Ark.  450,  it  was  held  that  a  justice's 

Alabama,"  was  not  available  on  error;  summons  must  be  directed  to  a  consta- 

at  most  it  was  only  matter  in  abate-  ble,  but  that  it  might  be  served  by  any 


ment  which  must  be  brought  to  the  at- 
tention of  the  court  below;  McCabe  v. 
Payne,  37  Ark.  450;  Hearsey  v.  Brad- 
bury, 9  Mass.  95;  Wood  v.  Ross,  11 
Mass.  276;  Parker  v.  Barker,  43  N.  H. 
35.  See  also  Askew  v.  Stevenson, 
Phil.  L.  (N.  Car.)  288. 


officer  authoiized  to  serve  process,  and 
that  if  it  was  directed  to  the  coroner  it 
was  not  void  but  only  voidable,  and 
would  support  a  judgment  by  defafilt, 
the  court  distinguishing  Rudd  v. Thomp- 
son, 22  Ark.  363,  in  that  there  was 
nothing  in  that  case  to  show  that  the 


Waiver  of  Objection.  —  Appearance  or  sheriff  was  an  interested    party,   and 

acceptance  of  service  waives  the  objec-  the  writ  being  directed  to  the  sheriff,  it 

tion  that  the  summons  was  not  directed  was  held  that  it  could  not  be  executed 

to  the  proper  officer.     Battle  v.  Baird,  by  the  coroner. 

118  N.  Car.  854;  Carlisle  v.  Weston,  21  So  in  Massachusetts  it  was  held  that 

Pick.  (Mass  )  535.  service  of  process  by  a  coroner  being 

To    Defendant    Instead    of    Officer.  —  by  virtue  of  a  special  authority,  and 

Where  a   justice's  summons  was   di-  not  coming  within  the  general  duties 

rected   to  the  defendant  instead  of  to  of  that  officer,  all  the  facts  necessary  to 

any  lawful  constable  of  the  county,  it  give  him  the  power  should  appear  in 

wa?  held  that  the  defect  was  amenda-  the  writ  itself,  a  general  direction  to 


ble  and  perhaps  cured  by  judgment, 
being  at  most  a  mere  irregularity.  Tel- 
ford v.  Coggtns,  76  Ga.  683. 

Mandatory  Statute.  —  Where  it  was 
provided  in  relation  to  particular  pro- 
cess  that   if    it    should   be   issued   in 


him  not  being  sufficient.  But  where 
the  writ  was  served  by  a  coroner, 
though  it  did  not  appear  affirmatively 
that  he  had  authority  to  serve  it,  yet 
as  it  did  not  appear  negatively  that  he 
had  not  such  authority,  it   was  held 


another   manner  than  as  directed  by     that  by  pleading  to  the  action  the  de- 
the  statute  it  should  be  void,  and  the     fendant  waived  the  objection.    Carlisle 


statute  directed  it  to  be  addressed  to 
the  sheriffs  and  constables  of  the  state, 
a  process  issued  to  the  sheriffs  and 
constables  "  of  this  state,  of  said 
county,"  was  held  to  be  void.  Thomas 
v.  Lavender,  15  Ga.  267. 

Special  Authority.  —  In  Rudd  v. 
Thompson,  22  Ark.  363,  it  was  held 
that  a  direction  to  a  sheriff  conferred 


v.  Weston,  21  Pick.  (Mass.)  535.  See 
also  Brier  v.  Woodbury,  1  Pick. 
(Mass.)  366;  Sawyer  v.  Price,  6  Ala. 
285. 

Writ  Directed  to  High  Sheriff. —  In 
Buck-z\  Marsh,  Brayt.  (Vt.)  125,  it  was 
held  that  a  writ  directed  to  the  high 
sheriff  acting  as  sheriff  need  not  show 
why  it  was  so  directed. 
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an  officer  who  may  and  does  serve  it,  it*  is  no  cause  of  abatement 
that  it  was  not  directed  to  another  officer  who  might  have 
served  it.1 

Blanki.  —  Strictly  speaking,  a  clerk  ought  never  to  issue  a  writ 
without  inserting  therein  the  proper  direction,  as  the  county  to 
which  it  is  intended  to  be  directed,  though  if  the  blank  is  filled 
after  issuance  it  is  held  that  the  writ  is  then  good  on  its  face,  and 
the  defect  in  the  issuance  can  be  raised  only  by  plea  in 
abatement.8 

Writs  Banning  into  Another  County.  —  Where  a  statute  provides  that 
a  summons  shall  be  directed  to  a  constable  or  sheriff  of  the  proper 
county  a  summons  issuing  to  another  county  than  the  one  in 
which  the  suit  is  brought  is  properly  directed  to  the  sheriff  or 
constable  of  the  county  into  which  it  runs.* 

8.  Command  to  Officer.  —  If  a  writ  contains  a  command  to  the 
officer  in  substantial  compliance  with  the  statute,  it  will  be 
sufiF.Cient.4 

Command  to  Conform  to  Bemedy. —  When  the  remedy  to  which  a 
party  is  entitled  cannot  be  obtained  by  any  writ  conforming,  in 
its  outlines,  to  those  prescribed  by  statute,  it  has  been  held  that 
the  command  in  the  writ  may  be  made  to  conform  to  such 
remedy.5 

1.  Cooper  v.  Ingalls,  5  Vt.  512.  See  Antcliff  v.  June,  81  Mich.  477;  Durham 
also  Wood  v.  Ross,  11  Mass.  276.  Fertilizer  Co.    v.    Marshburn,   122  N. 

Statute  in  Alternative.  —  So,  where  a  Car.  411;    Womsley    v.   Cummins,    1 

writ   was   directed  to  "  the  sheriff  of  Ark.  125. 

Gonzales  county,"  and.  not  to  *'  the  4.  Payne  v.  Collier,  6  Mo.  321,  hold- 
sheriff  or  any  constable  of  Gonzales  ing  that,  where  the  writ  commanded 
county,"  it  was  held  that  the  statute  the  officer  to  summon  the  party  to  ap- 
was  in  the  alternative,  and  that  the  pear,  etc.,  and  answer  the  plaintiff's 
writ  might  be  directed  to  the  sheriff  demand,  instead  of  to  answer  his  com- 
only,  or,  for  sufficient  cause,  to  the  plaint,  as  required  by  the  statute,  the 
constable.  Carroll  v.  Peck,  31  Tex.  words  used  were  so  far  equivalent 
649.  that  they  could  not  injure  or  mislead 

Not  Practice  to  Change  Direction. —  the  defendant. 
Where  a  statute  required  the  writ  to  be  Direction  to  Deliver  to  Several  Defend- 
directed  to  a  certain  officer,  yet  other  ante.  —  A  citation  which  directed  a  de- 
officers  or  private  persons  might  be  livery  "  to  the  defendant,"  instead  of 
authorized  to  execute  such  writ,  it  was  to  each  of  the  defendants,  was  held  to 
held  not  to  be  the  practice  to  change  be  sufficient,  though  there  were  three 
the  direction  of  the  writ.  Fleugel  v.  defendants.  Pierson  v.  W.  C.  Belcher 
Lards,  108  Mich.  682.  Land  Mortg  Co.,  (Tex.  Civ.  A  pp.  1893) 

2.  Owings  v.  Beall,  3  Litt.  (Ky.)  106.  22  S.  W.  Rep.  925. 

Insufficient  to   Support  Default  Jndg-  Immaterial  Error.  —  The  command  to 

ment.  —  In  Vaughn  v.  Brown,  9  Ark.  "  summon  defendant,  if  to  be  found 

20,  it  was  held  that  a  summons  ad-  in  this  state,"  will  not  vitiate  the  writ 

dressed  to  "the  sheriff  of county"  if   it   is  served  in  the  proper  county. 

was  void,  and  therefore  insufficient  to  Cicero  v.  Bates,  1  Mich.  N.  P.  25. 

support  a  judgment  by  default.  Direction  to  Return.  — As  the  law  re- 

If   Exeonted  by   Competent  Officer. —  quires  an  officer  to  return  an  original 

Process  directed  to " constable"  is  writ,  it  is  held  that  the  writ  need  not 

sufficient  if  executed  by  the  constable  contain  a  direction   to  the   officer  to 

of  the  proper  district.     Paul  v.  Van-  return  it.    Smith  v.  Bradley,  1   Root 

kirk,  6  Binn.  (Pa.)  124,  cited  in  Hall  v.  (Conn.)  148. 

Moor,  Add.  (Pa.)  376.  6.  Command  to  Conform  to  Remedy. — 

3.  Hobson  v.  Cummins,  57  Neb.  611;  Cooke  v.  Gibbs,  3  Mass.  193,  -wherein 
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9.  Nature  or  Cause  of  Action  —  a.  In  General.  —  At  Common  Law 

an  original  writ  contained  the  form  and  statement  of  the  cause 
of  action  in  extenso.1 

General  Statement  of  Cause  of  Action,  —  This  is  no  longer  necessary, 
and  it  is  sufficient  if  the  cause  of  action  is  stated  generally  in  the 
writ  or  summons  which  has  taken  the  place  of  the  original  writ 
at  common  law.8 

it  was  held  that  in  an  action  of  debt  at  bar,  if  the  plaintiff  bad  sued  out  a 

upon  a  judgment  against  one  who  had  common  writ  of  attachment  against  the 

been  committed  to  prison  upon  an  ex-  estate  and  body  of  the  defendant,  the 

eculion  issued  on  such  judgment,  and  writ,  on  plea,  might  have  been  abated; 

discharged  on  taking  the  poor  prison-  if  he  had  sued  an  original  summons, 

er's  oath,  the  writ  might  command  the  by  that  he  could  not  have  secured  the 

sheriff  to  attach  the  defendant's  estate  debtor's  estate  to  satisfy  his  judgment, 

and  to  summon  him  to  appear.     Upon  A  writ,  therefore,  in  this  form,  is  the 

objection  that  pursuant  to  the  statute  only  writ  adequate  to  the  remedy  to 

an  original  writ  in  debt  must  be  either  which  by  law  he  is  entitled." 

against   the   estate   and    the   body  of  So  in  a  writ  against  a  sheriff,  directed 

the  defendant  or  only  a  summons  to  to  a  coroner,  and  containing  a  co  n- 

appear,  Parsons,  C.  J  ,  said:   "  By  an  mand  to  attach  the  goods  or  estate  of 

ancient   English  statute,   the  masters  the   defendant,    the   words  "  and,  for 

in  chancery,  whence  all  original  writs  want  thereof,  to  take  the  body  of  [the 

issued,  were  authorized  to  form  new  defendant]"  may  be  omitted,  and  the 

writs  in  new  cases,   that  there  might    words  "  and  summon  said to  ap- 

not  be  a  failure  of  justice.     In   this  pear"  inserted.      Webster  v.   Edson, 

state  that  authority,  when  necessary.  Smith  (N.  H  )  370. 

has  been  exercised  by  the  court  issuing  1.  1  Chitty  on  Pleading  (16th   Am. 

the  writ.     Thus,   when  an   act  passed  ed.)    106;   Wilkinson  v.    Pomeroy,    10 

directing  that  an  execution  should  not  Blatchf.  (U.  S.)  526. 

issue  against   the    body   of   a  sheriff  Summons    Against    Corporation.  —  In 

when    in   office,    the  court  altered  the  Rowley  v.  Chautauque  County  Bank, 

form  of  the  execution  given  by  statute,  19  Wend.  (N.  Y.)  26,  it  was  held  that  a 

so  as  to  conform  it  to  this  act.     By  the  summons  against  a  corporation  must 

constitution,  no  representative  shall  be  contain   the  caure  of  action,  as  fully 

arrested    or   held    to   bail  on    mesne  stated  as  it  ordinarily  is  in  a  declara- 

process,   while  attending  the  general  tion.               - 

court,  or  eundo  et  1  edeundo ;  but  his  estate  2.  Neeley  v.  Robinson,  19  Ark.  254; 
may  be  attached,  and  when  the  plain-  Gallon  v.  Walker,  9  Ark.  199;  Wilkin- 
tiff  Would  attach  his  estate  to  secure  his  son  v.  Pomeroy,  10  Blatchf.  (U.  S.)  524. 
debt,  a  writ  of  attachment  may  issue,  Name  or  Form  of  Action —  Trover.  — 
by  which  the  officer  is  commanded  to  A  writ  describing  the  action  as  an 
attach  the  estate  of  the  defendant,  and  "action  of  the  case  for  trover,  and 
to  summon  him.  By  law.  executions  conversion  of  certain  personal  prop- 
do  not  lie  against  the  bodies  or  estates  erty,"  is  sufficient  under  the  statute 
of  executors  or  administrators,  on  judg-  requiring  a  writ  to  notify  the  defend- 

ments  against  them   for  the  debts  of    ant  to  answe.  "in  an  action  of , 

the   deceased;    and    executions    have  as  by  declaration  to  be  filed  in  court 

been  made  conformable  to  this  prnvi-  will  be  fully  set  forth,"  without  setting 

sion  of  law.     So  by  statute  of  1783,  c.  forth  the  time  and  place,  or  describing 

32,  §9,  writs  of  attachment  shall   run  the  property,  or  alleging  it  to  belong 

only  against  the  goods  or  estate  of  the  to  the  plaintiff.     Slocumb  v.   Powers, 

party  deceased,   in   the  hands  of  his  10  R.  I.  255. 

executors  or  administrators,  and  not  Trespass  on  the  Case.  —  A  writ  com- 
against  their  bodies.  According  to  this  manding  the  sheriff  to  arrest  the  de- 
section,  and  a  former  provincial  law,  fendant,  "  to  answer  to  the  plaintiff  in 
of  which  it  is  a  revision,  writs  have  a  plea  of  trespass  on  the  case,"  is  suffi- 
frequently  issued,  commanding  ihe  ciently  specific  as  to  the  cause  of  action, 
officer  to  attach  the  goods  or  estate  of  Kinney  v.  Muloch,  17  N.  J.  L.  334, 
a  person  deceased,  and  to  summon  the  wherein  Hornblower,  C.  J.,  reviewing 
executor  or  administrator.     In  the  case  the  old  English  practice,  said  that  the 
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b.  Statutory  Provisions.  —  The  form  of  a  summons  is  now 
very  generally  prescribed  by  statute,  under  which  it  is  usually 
required  that  the  cause  or  nature  of  the  action  should  be  stated, 
and  a  failure  to  comply  with  the  statute  in  this  regard  will  render 
the  summons  fatally  defective.1 

Sufficiency  of  Statement  nnder  Statutes.  —  The  sufficiency  of  the  notice 
in  respect  of  the  detail  required  in  setting  out  the  cause  of  action 
depends  upon  the  statute.  In  some  cases  a  very  general  state- 
ment, amounting  only  to  notice  that  the  defendant  is  sued,  is 
sufficient,  while  under  other  statutes  it  is  necessary  to  state  in 
general  terms  the  nature  of  the  demand  sought  to  be  recovered.* 

court,  as  a  general  tule,  "  will  govern  may  be  increased  or  reduced  by  amend- 

itself  In  all  cases  according  to  the  rules  ment.     Whitcomb  v.  Straw,  60  N.  H. 

of  practice  in   the  King's   Bench,    as  117,  citing  Taylor  v.  Jones,  42  N.  H.  25. 

they  were  established  and  acted  upon  See  also  article  Amendments,  vol.  1,  p. 

in  thai  court,  ai  the  time  of  our  becom-  668.. 

ing  independent  of  the  crown,  except  1.  People  v.  Greene,  52  Cat  577, 
so  far  as  those  rules  are  inconsistent  holding  that  if  a  summons  fails  to  con- 
wit  h  our  altered  circumstances  or  have  tain  substantially  "  the  cause  and  gen- 
been  abrogated  by  statute  or  by  new  eral  nature  of  the  action,"  it  is  fatally 
and  positive  rules  of  this  court,  or  be-  defective  and  will  not  support  a  judg- 
come  obsolete  and  useless,  or  have  ment  by  default;  Atchison,  etc..  R. 
been  superseded  by  a  long  and  ap-  Co.  v.  Nicholls,  8  Colo.  188;  Smith  v. 
proved  course  of  practice  which  has  A u rich,  6  Colo.  392;  Farris  v.  Walter, 
grown  up  here  since  the  revolution,  2  Colo.  App.  450;  Moody  v.  Taylor,  12 
and  has  become  a  sort  of  common  law  Iowa  71;  Brandenburger  v.  Easley,  78 
of  our  own  court."  Mo.  659;  Reinhardt  v.  Varney,  72  Mo. 

Ac tloa  of  Tort.  —  Wheie  the  plaintiff's  App.  646,  holding  that  a  notice  ad  ris- 

action  was  originally  entitled  in  the  ing  the  defendant  of  no  more  than  that 

writ  "  in  an  action  of  tort,"  and  leave  a  suit  in  which  he  was  named  as  de- 

to  amend  was  obtained  by  adding  the  fendant  would  be  tried  on  a  certain  day 

words  "  or  contract,  the  plaintiff  being  was  absolutely  void;    Ford  v.  Baker, 

doubtful  to  which  class  of  actions  this  (Tex.   Civ.  App.    1896)  33  S.  W.  Rep. 

action  belongs,"  it  was  held  lhat  the  1036. 

action  being  one  in  tort  the  amend-  Hotioe  to  Several  Defendants.  —  Each 

ment  was  unnecessary,  all  the  counts  of  several  defendants  must  be  notified 

on  which  the  plaintiff  relied  being  in  of  the  character  of  the  demand  against 

tort.     Bishop  v.  Weber.  139  Mass.  411.  himself,  and  if  the  summons  gives  no- 

Debt or  Covenant.  —  A  writ  to"  ren-  tice  of  the  character  of  the  demand 

der  unto  him  [the  plaintiff]  two  thou-  against    two     defendants,    but    none 

sand  dollais  "  was  held  to  be  bad,  being  against  the  third,  a  judgment  by  de- 

nehher  in  debt  nor  in  covenant,  but  fault  against  the  latter  cannot  be  sus- 

partly  in  both,  and  giving  to  the  de-  tained.     Miles  v.  Kinney,  (Tex.  1888) 

fendant  no  style  of  action  to  which  he  8  S.  W.  Rep.  542. 

might  appear  and  put  in  bail.     Brown  2.  Nature  of  Demand.  —  A  statute  re- 

v.  Hoy,  16  N.  J.  L.  157.  quiring  that  an  original  notice  shall 

Omission  of  Form  Amendable,  —  The  inform  the  defendant  briefly  of  the  sub- 
omission  in  a  summons  to  name  the  stance  of  the  remedy  sought  was  held 
form  of  action  is  a  mere  amendable  necessarily  to  imply  the  nature  or  sub- 
defect.  Chester,  etc.,  Coal,  etc.,  Co.  v.  ject  of  the  action,  as  to  whether  it  is 
Lickiss,  72  111.  521.  founded  on  a  note,  an  open  account, 

Ad  Damnum.  —  In  an  action  at  law  for  trespass,  or  slander,  etc.     A  notice 

for  damages,  a  writ  which  contains  no  which   merely    states    the  amount  of 

ad  damnum  clause  is  fatally  defective,  the  plaintiff's  claim,  without  intimating 

Devean  v.  Skidmore,  47  Conn.  19.  the  origin,  fails  to  meet  the  require- 

Amendment. — The  omission  of  the  ment   of   the    statute   and   should   be 

ad  damnum    is  amendable.     Hare  v.  quashed  on  motion.     Moody  v.  Taylor, 

Dean,  90  Me.  308.    Or  the  ad  damnum  12  Iowa  71. 
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But  a  defect  in  a  summons  in  that  it  does  not  fully  state  the 

nature  and  cause  of  action,  as  required  by  the  statute,  will  not 
render  a  judgment  based  thereon  void  so  as  to  subject  it  to  col- 

An  original  notice  which  states  that  where  such  statement  is  unnecessary, 
the  petition  demands  an  injunction  re-  Welde  v.  Henderson,  (Supm,  Ct.  Geo. 
strai aing  the  sheriff  from  selling  cer-  T.)  10  Civ.  Pro.  (tf.  Y.)  217. 
tain  real  estate  and  a  decree  thai  the  Amount  of  Claim  as  Incidental  to  Char- 
property  of  the  plaintiff  be  not  liable  actor  of  Aotioa.  —  Where  the  defendant 
for  the  debts  of  the  defendant  contains  is  personally  served  with  notice  that 
a  pertinent  and  comprehensive  slate-  the  plaintiff  claims  of  him  a  decree  of 
ment  of  what  the  plaintiff  demands  in  divorce,  M  and  such  other  and  further 
the  petition.  Corliss  v.  Con  able,  74  relief  as  the  court  may  deem  equitable 
Iowa  58.  and  just  in  the  premises,"  a  judgment 
Grounds  of  Demand  Unnecessary. —  The  for  alimony  is  incidental  to  the  decree 
grounds  of  the  demand  need  not  be  for  divorce,  and  the  notice  Is  sufficient, 
stated  in  the  citation,  but  a  citation  Dai  row  v.  Da r row,  43  Lowa4ti.  See 
which  did  not  even  mention  the  thing  to  the  same  effect  McE  went/.  McEwen, 
demanded  would  dispense  with  what  26  Iowa  375. 

the  statute  has  made  one  of  the  req-  Foreclosure.  —  Under  a  statute  pro* 
uisUes  of  the  citation;  and  one  which  viding  that  an  original  notice  shall 
merely  gives  the  class  to  which  the  "  state  generally  the  nature-  of  the 
suit  belongs,  as  an  action  of  trespass  claim,  or  claims,  if  more  than  one, 
to  try  tide,  but  does  not  distinguish  it  without  the  need  of  stating  the  facts 
from  any  other  suit  for  land,  does  not  constituting  the  cause  thereof  (as,  for 
disclose  the  nature  of  the  particular  example,  on  account,  for  a  promissory 
demand  as  required  by  law.  Ford  v.  note,  for  work,  for  goods  sold,  for 
Baker,  (Tex.  Civ.  App  1896)  33  S.  W.  assault  and  battery,  for  slander,  for 
Rep.  1036.  the  recovery  of  personal  or  real  prop- 
Brief  Statement  of  Bom  or  Belief  Be*  erty,  or  in  some  other  such  general 


ided.  —  In  Colorado  it  was  held  way),  and  if  the  action  is  for  money, 
that  previous  to  1889  a  summons  was  how  mueh  is  claimed,  and  unless  he 
required  to  contain,  among  other  appears  thereto  and  defends,"  etc.,  it 
things,  a  brief  statement  of  the  nature  was  held  that  where  the  action  is  for 
of  the  action,  but  I  hat  since  that  time  any  other  purpose  than  "  for  money  " 
this  is  not  necessary,  the  only  require*  it  is  not  necessary  to  state  in  the  no- 
men  t  of  the  code  as  to  the  action  or  the  tice  how  much  is  claimed.  York  v. 
judgment  desired  being  that  the  sum-  Boardmaa,  40  Iowa  57,  wherein  the 
mons  shall  briefly  stale  the  sum  of  rule  stated  was  applied  to  an  action 
money  or  relief  demanded  in  the  action,  for  the  foreclosure  of  a  mortgage.  The 
Rich  v.  Collins,  12  Colo.  App.  511,  court  said :"  For  instance,  if  the  action 
Thus  in  Smith  v.  Aurich,  6Cok>.  392,  it  is  to  recover  real  or  personal  property, 
was  held  that  where  the  summons  no-  together  with  damages  for  its  wrong- 
tified  the  defendant  that  money  was  ful  detention,  il  is  not  probable  that  a 
claimed  to  an  amount  limited  by  the  notice  would  be  held  insufficient  if  it 
jurisdiction  of  the  court,  but  whether  failed  to  state  how  much  is  claimed 
the  damages  claimed  arose  by  virtue  for  the  wrongful  detention.  Further 
of  the  contract  entered  into  by  the  than  this,  our  statute,  Rev.,  §§  3660- 
defendants,  or  by  reason  of  the  injuries  3662,  prescribes  definitely  what  shall 
done  to  personal  property,  or  by  other  be  done  by  the  court  in  a  civil  action 
acts  of  the  defendant,  did  not  appear,  brought  to  foreclose  a  mortgage. 
it  was  bad.  *      *     *      From   these  provisions    it 

Amount. —  In  an  action  on  a  simple  would  seem  to  follow  that  a  notice  of 

contract,   a  summons  in  the   precise  an  action  '  to  foreclose  a  mortgage  *  is 

form  of  the  statute  is  sufficient,  and  a  notice  in  full  to  the  defendants  that 

need  not  state  the  amount  of  the  debt,  the  court  will  find  Lhe  amount  due  the 

Matsteller  v.  Marsteller,  03  Pa.  St.  355.  plaintiff  [and]   will   render  judgment 

Unnecessary  Statement  Surplusage.  —  therefor.' 
A   summons,  otherwise  in   the    usual         Proceeding  to  Sell  Land  to  Pay  Debts. 

form,  will  not  be  invalidated  because  —  In  a  proceeding  for  leave  to  sell  real 

k  contains  a  statement  of  the  amount  estate  to  pay  debts,  where  the  statute 

for    which    the  judgment  is  sought,  expressly  provided  that  the  court,  on 
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lateral  impeachment;  it  is  merely  voidable  in  a  direct  proceed- 
ing, the  court  having  jurisdiction  of  the  person.1 

c.  Particularity   of    Declaration    or    Complaint.  — 

A  Summons  Feed  Not  Be  m  Particular  as  a  Declaration  or  Complaint,  and  a 
statute  which  requires  the  summons  to  state  the  nature  of  the 
plaintiff's  demand  does  not  intend  that  the  summons  shall  supply 
the  place  of  the  plaintiff's  pleading,8  especially  where  the  com- 
plaint is  served  with  the  summons,8  or  the  pleading  is  referred  to 
in  the  summons,  so  as  to  make  the  former  a  part  of  the  latter,4 

petition  of  the   administrator,    might  8.  King  v.  Blood,  41  Cal.  314;  Bewick 

cause  dower  and  homestead,  or  either,  v.  Muir,  83  Cal.  370;  Swem  v.  Newell, 

to  be  assigned,    the  summons  slated  19  Colo.  397. 

that  the  defendants  were  required  to  Where  Copy  of  Complaint  Hot  Served, 
answer  a  petition  "  that  prays  that  the  —  The  rule  in  the  text  applies  notwiib* 
court  will  order  and  direct  a  sale  of  standing  no  copy  of  the  complaint  is 
real  estate  of  said  deceased  for  the  pay-  served  on  some  of  the  defendants  re- 
ment  of  debts,"  and  the  petition  was  siding  in  the  same  county,  as  the  stat- 
for  the  sale  of  such  lands  for  the  pay-  ute  does  not  require  a  copy  of  the 
ment  of -debts  and  also  to  assign  and  complaint  to  be  served  upon  more  than 
set  off  homestead  to  the  widow  of  the  one  of  said  defendants.  Calderwood 
deceased.  It  was  held  that  the  objec-  v.  Brooks,  28  Cal.  151. 
tion  that  such  petition  could  not  be  Subpoena  and  Copy  of  Bill.  —  Where 
based  on  the  summons  was  without  the  practice  is  not  bo  settled  as  to  pre- 
merit,  because  additional  matters  in  scribe  any  particular  form  for  a  sub- 
the  petition  were  merely  ancillary  to  poena,  it  has  been  held  sufficient  in  all 
the  particular  matter  as  set  out  in  the  cases  if  the  paity  on  whom  the  sub- 
summons.  Oettinger  v.  Specht,  162  poena  is  served  is  informed  by  it  that 
III.  179.  a  suit  is  instituted  against  him,    and 

1.  People  v.  Dodge,  104  Cal.  487;  that  a  copy  of  the  bill  exhibited  is  fur- 
Dore  v.  Dougherty,  72  Cal.  234.  See  nished  to  him  at  the  time  of  service, 
also  Gray  v.  Wolf,  77  Iowa  630.  Levert  v.  Redwood,  q  Port.  (Ala.)  79. 

2.  Harkins  v.  Edwards,  1  Iowa  296;  4.  People  v.  Dodge,  104  Cal.  492 
Elliott  v.  Corbin,  4  Iowa  564;  Des  [citing  Calderwood  v.  Brooks,  28  Cal. 
Moines  Nav.,  etc.,  Co.  z>.  Doran,  4  153];  Barn  dollar  v.  Pat  ton,  5  Colo.  46. 
Iowa  553;  Jefferson  County  v.  Line-  Liberal  Construction  under  Code. — 
berger,  3  Mont.  231;  Hinzie  v.  Kemp-  Where  the  code  requires  a  summons  to 
ner,  82  Tex.  617;  Lounge  way  7/.  Hale,  state  briefly  the  sum  of  money  or  other  | 
73  Tex.  495,  holding  that  under  the  relief  demanded,  but  further  provides  r 
statute  requiring  the  citation  to  state  that  a  summons  shall  not  be  considered  t1 
the  nature  of  the  plaintiff's  demand,  void  or  erroneous  on  account  of  an 
it  is  not  necessary  that  a  statement  insufficient  statement  of  the  relief  de- 
of  the  cause  of  action  or  the  elements  of  manded,  unless  it  is  manifestly  mis- 
the  demand  should  be  stated,  but  only  leading,  a  direct  reference  to  the  com- 
the  general  nature  of  .them;  Schramm  plaint  in  which  the  relief  demanded  is  1 
v.  Gentry,  64  Tex.  143;  Perkins  v.  fully  stated  may  be  considered  in  aid 
Wood,  63  Tex.  3q6;  Hunt  v.  Wiley,  1  of  a  general  though  not  sufficiently 
Tex.  App.  Civ.  Cas.,  §  1214;   Pipkin  definite  statement    in   the   summons, 

v.  Kaufman,  62  Tex.   545;    Houston,  where  such  latter  statement  is  not  so 

etc.,  R.  Co.  v.  Burke,  55  Tex.  323.  indefinite  as  to  mislead.       Burkhardt  1 

Description  of  Land.  —  In  an  action  v.  Haycox,  19  Colo.  339.  , 

to  foreclose  a  mortgage  the  land  need        Complaint  Not  Served  with  Summons. — 

not  be  described  in  the  original  notice.  Where  the  statute  did  not  require  a 

Lindsey  v.   Delano,  78  Iowa  350;  Van  complaint  to  be  served  with  summons, 

Sickles  v.  Town,  53  Iowa  259.     And  if  it  was  held  that  a  mere  reference  in 

the  land  is  misdescribed  as  to  its  loca-  the  summons  to  the  complaint  would 

tion,  but  is  otherwise  sufficiently  identi-  not  aid  a  defective  statement   of   the 

fied,  a  judgment  founded  thereon  will  cause  of  action  in  the  summons,  and  the 

not    be   void.     Lindsey  v.  Delano,   78  judgment  by  default   based   on  such  * 

Iowa  350.  defective    summons     was     reversed. 
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or  where  the  pleading  is  filed  before  the  issuance  of  the  process,1 
or  the  summons  conveys  the  information  that  the  pleading  is  on 
file.8 

Sufficient  Particularity. — Thus,  to  answer  in  an  action,  "on 
account,"  for  "money  due  on  a  promissory  note,"  and  the  like, 
is  held  to  be  sufficient*  So  the  statement  of  the  claim  in  a 
summons,  as  for  a  specified  amount  "upon  a  certain  promissory 
note,"  has  been  held  sufficient,  in  a  joint  action  against  an 
indorser  and  maker  of  a  note,  to  notify  the  former  of  the  nature 
of  the  claim  against  him.4 

Prooeft  Only  to  Bring  In  Defendant.  —  Sometimes,  under  the  statutory 
system  prevailing,  it  is  not  necessary  that  the  summons  should 
contain  a  statement  of  the  cause  of  action,  but  such  process  is 
only  for  the  purpose  of  bringing  the  defendant  into  court,  and 
the  cause  of  action  is  to  be  ascertained  from  the  pleading.5 

d.  Before  Justice  of  Peace.  —  Proceedings  before  a  justice 
of  the  peace,  including  the  form  and  requisites  of  original  process, 
are  regulated  by  statute.6     In  some  cases,  under  such  statutes, 

Atchison,  etc.,    R.  Co.  v.  Nicholls,  8  mand.     H.   E.  &  W.  Tex.  R.  Co.  v. 

Colo.  188.  Erving,  2  Tex.  App.  Civ.  Cas.f  §  123. 

1.  Neeley  v.  Robinson,  19  Ark.  253,  Wrong  Place  of  Payment.  —  A  sum- 
wherein  it  appeared  that  the  statute  in  mons  describing  a  note  as  payable  on 
that  state  provided  thai  "  the  original  one  bank  which  was  in  fact  payable  at 
writ,  in  all  cases  where  it  is  not  other-  another  was  held  to  be  a  sufficient 
wise  directed  by  law,  shall  be  a  sum-  compliance  with  the  statute.  Walker 
mons,  which  shall  charge  the  officer  v.  Tunstall,  3  How.  (Miss.)  259. 
having  charge  of  the  execution  thereof  4.  McKay  v.  Hinman,  13  Neb.  33. 
to  summon  the  defendant  to  be  and  6.  Process  Only  to  Bring  In  Defendant, 
appear  in  court  on  the  return  of  such  —  Eddy  v.  Lafayette,  163  U.  S.  456, 
writ  and  at  a  place  to  be  specified  in  under  a  statute  in  Arkansas;  Gulf,  etc., 
such  writ,  to  answer  tbe  complaint  of  R.  Co.  v.  James,  48  Fed.  Rep.  148; 
the  plaintiff."  It  was  held  that  under  Hicks  v.  Ellis,  65  Mo.  176,  underastai- 
the  practice  in  Arkansas,  the  declaration  ute  which  merely  required  the  sum- 
setting  out  the  cause  of  action  was  filed  mons  to  notify  the  defendant  to  appear 
before  the  writ  issued,  and  that  less  at  a  certain  time  and  place  and  answer 
particularity  in  the  form  of  the  writ  the  plaintiff's  petition,  which  was 
was  required  than  in  states  where  the  served  with  the  summons;  German 
writ  issued  before  the  filing  of  the  Ins.  Co.  t/.  Frederick,  57  Neb.  538; 
declaration.  Battle  v.  Baird,  118  N.  Car.  854;  Bar- 

2.  Des  Moines  Nav.,  etc.,  Co.  v.  Do-  neycastle  v.  Walker,  92  N.  Car.  198. 
ran,  4  Iowa  553;  Blair  v.  Wolf,  72  Iowa  See  also  Nance  v.  Webb,  42  Miss. 
246.  268. 

8.  Harkins  v.  Edwards,  1  Iowa  296;  In  Maryland,  under  a  statute  requir- 

Elliott  v.  Corbin,  4  Iowa  564.  ing  a  summons  to  state  the  purpose  for 

Instrument  Misdeseribed.  —  Where  the  which  the  party  is  summoned,  a  sum- 
original  notice  called  upon  the  defend-  mons  which  states  that  a  defendant  is 
ant  to  answer  upon  a  promissory  note,  summoned  to  answer  an  action  at  the 
it  was  held  that  this  was  sufficient,  suit  of  a  plaintiff,  who  is  named,  suffi- 
even  though  the  instrument  sued  on  ciently  advises  the  defendant  of  the 
was  not  technically  a  promissory  note,  purpose  for  which  he  is  to  appear. 
Peddicord  v.  Whittam,  9  Iowa  471.  This  is  all  that  is  required  by  the  stat- 

Where  a  citation  in  a  suit  upon  a  ute,   and   it   is   unnecessary   that   the 

draft  termed  the  instrument  a  bill  of  particular  form  and  nature  of  the  ac- 

exchange,  but  gave  its  date,  amount,  tion  should  be  stated.     Ritter  v.  Offult, 

and   to  whom   made   payable,    it   was  40  Md.  210. 

held  that  this  was  a  sufficient  state-  6.  See  the  article  Justices  of  the 

ment  of  the  nature  of  the  plaintiff's  de-  Peace,  vol.  12,  p.  664. 
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the  summons  in  a  court  of  this  character  need  not  contain 
a  statement  of  the  cause  of  action,1  while  in  others  it  appears 
that  such  a  summons  should  contain  a  statement  of  the  cause  of 
action  or  the  general  nature  thereof.* 

General  Statement  of  Cause  of  Action.  —  But  even  in  the  latter  cases 
a  general  statement  is  sufficient.  Technical  accuracy  is  not 
required,3  and  the  nature  of  the  action  need  only  be  stated  in 
general  terms  so  as  to  apprise  the  defendant  of  what  he  is  sued 
for,4  it  being  unnecessary  that  the  cause  of  action  should  be 

1.  Arkansas.  —  Levy  v.  Shurman,  6  5  Heislc  (Tenn.)  88;  Parris  p.  Brown, 
Ark.  184,  holding  that  the  act  requiring  5  Yerg.  (Tenn.)  267;  Martin  v.  Ed- 
the  cause  of  action  to  be  filed  before  the  wards,  n  Humph.  (Tenn.)  374. 
issaance  of  a  summons  prescribed  the  Waiver  of  Objection.  —  After  trial  be- 
form  of  the  process  and  dispensed  fore  a  justice  and  appeal,  the  character 
with  the  necessity  of  any  description  of  an  original  notice  before  a  justice 
of  the  cause  of  action  therein;  Baily  becomes  immaterial.  Shawgi;.  Bruce, 
v.  Gatton,   14  Ark.   180,   holding  that  3  Iowa  324. 

under  the  statute  requiring  a  written  Objection  for  First  Time  on  Appeal.*— 

instrument  6ued  on  to  be  filed  before  The  objection  that  the  summons  does 

the  issuance  of  the  summons,  the  sum-  not  notify  the  defendant  of  the  nature 

mons  need  not  contain  information  as  of  the  cause  of  action,  or  of  the  relief 

to  the  character  of  the  instrument  sued  for  which  the  defendant  will  apply  in 

on.     Before   these  cases   it   was  held  case  of  default,  cannot  be  made  for  the 

that  the  cause  of  action  must  be  truly  first  time  after  judgment  by  default 

stated  in   the  summons.     Jeffery    v.  and  on  appeal  to  the  District  Court. 

Underwood,   1  Ark.   108;    Ex  p.  An-  Gage  v.  Maryatt,  9  Mont.  265. 

thony,  5  Ark.  359,  wherein,  under  a  3.  Martin  v.   Edwards,  iz   Humph, 

statute  requiring  that  where  a  proceed-  (Tenn.)  374. 

ing  before  a  justice  of  the  peace  was  4.  Atlanta,  etc.,   R.  Co.  v.  Hudson, 

about  to  be  begun  upon  a  written  in-  62   Ga.   679;    Francis    v.    Bentley,   50 

strument  the  latter  must  be  hied  before  Iowa  59;  Hall  v.  Monahan,  1  Iowa  554; 

the  summons  could  issue,  it  was  held  Dilley  v.  Nusum,  17  Iowa  238;  Brandt 

that  a  summons  requiring  the  defend-  v.  Chicago,  etc.,  R.  Co.,  26  Iowa  114; 

ant  to  answer  an  action  on   account  Floyd  v.  Wiley,  1  Mo.  430;  Damhorsi 

would  not  support  an  action   upon  a  v.  Missouri  Pac.  R.  Co.,  32  Mo.  350; 

written  instrument.  Wood  v.  Hancock,  4  Humph.  (Tenn.) 

Georgia.  —  Davis  v.  Wilson,  61  Ga.  465;  O'Connor  v.  Dils,  43  W.  Va.  54; 

388.  Fouse  v.  Vandervort,  30  W.  Va.  327; 

Illinois.  —  Canoe  Creek  v.  McEniry,  Silk  man  v.  Boiger.  4  E.  D.  Smith  (N. 

23  I1L  App.  227.  Y.)  237. 

New  York.  —  Cornell  v.  Bennett,  1 1  The  Form  of  Action  need  not  be  stated. 
Barb.  (N.  Y.)  657;  Smith  v.  Joyce,  12  Jeffery  v.  Underwood,  1  Ark.  108; 
Barb.  (N.  Y.)  31;  Humphrey  v.  Per-  Brewster  v.  G rover,  29  III.  246;  De  Lan- 
sons,  23  Barb.  (N.  Y.)  313.  But  see  cey  v.  Nagle,  16  Baib.  (N.  Y.)  96; 
Cooper  v.  Chambeilain,  (C.  PI.  Gen.  SmUh  v.  Joyce,  12  Barb.  (N.  Y.)  21. 
T.)2  Code  Rep.  (N.  Y.)  142;  Bray  v.  And  it  i6  no  objection  thai  the  sum- 
Andreas,  1  E.  D.  Smith  (N.  Y.)  387;  mons  is  in  wrong  form.  Large  v. 
Hogan  v.  Baker,  2  E.  D.  Smith  (N.  Y.)  Dennis,  5  Sneed  (Tenn.)  596;  O'Con- 
22;  Bissell  v.  Dean,  3E.  D.  Smith  (N.  nor  v.  Dils,  43  W.  Va.  54. 
Y.)  172;  Silk  man  v.  Boiger,  4  E.  D.  And  it  is  immaterial  what  form  of 
Smith  (N.  Y.)  236.  action   is  specified   in   the  summons. 

2.  Francis  v.  Bentley,  50  Iowa  59;  Brewster  v.  Grover,  29  ILL  246. 
Hoffman  v.  Forslund.  6  Kan.  App.  352:  Misjoinder.  —  In  Fouse  v.  Vander- 
Anthony  v.  St.  Louis,  etc.,  R.  Co.,  76  vort,  30  W.  Va.  327,  it  was  held  that  if 
Mo.  18;  Hill  v.  St.  Louis  Ore,  etc,  a  summons  before  a  justiceof  the  peace 
Co.,  90  Mo.  103;  Brandenburgur  v.  states  a  legal  cause  of  action,  it  should 
Easley,  78  Mo.  659:  Reinhardt  v.  Var-  not  be  quashed  simply  because  more 
ney,  72  Mo.  App.  646;  Leathers  v.  Mor-  than  one  cause  of  action  is  staled, 
ris,  101  N.  Car.  185;  Odell  v.  Koppee,  Amount  —  Georgia.  —  In    Farkas    v» 

1116  Volume  XX, 


fen,  Coatem*,  SUMMONS  AND  PROCESS.  ui  Suficmey. 

stated  with  the  same  particularity  and  precision  which  are  required 
in  the  declaration  in  a  court  of  record.1 

Jufedletiomat  Matters. —  Mere  facts  to  be  given  in  evidence  need 
not  be  set  up  in  the  summons,  as  the  location  of  the  land  in  the 
county,  in  an  action  for  damages  to  land,9  but  on  the  other  hand 
it  has  been  held  that  where  the  remedy  depends  upon  the  nature 
of  the  cause  of  action  it  must  be  stated.* 

Conformity  with  Statute  Feoeesary.  —  The  summons,  however,  must 
be   in   conformity  with   the  statute   relating   to  proceedings  in 

Stewart,  73  Ga.  qo,  it  was  held  that  in  simplicity.  An  action  in  it  is  not  by 
an  action  for  damages  the  fact  that  the  petition  or  declaration,  but  by  sum- 
summons  failed  to  specify  the  amount  Dions;  and  the  summons  may  be  a 
of  damages  claimed  would  not  require  very  scanty  document.  *  *  *  It 
a  reversal,  the  verdict  being  within  the  seems  designed  merely  to  put  the  de- 
jurisdiction  of  the  justice  and  there  fen daat  in  that  state  of  mind  in  which 
baring  been  no  plea  to  the  jurisdiction,  a  man  a  little  roused  and  irritated  ex- 

In  Iowa  it  was  held  that  the  amount  claims,    *  What's   the  matter?    what's 

of  the  plaintiff's  claim  should  be  in-  up?  what's  to  pay?'     Practically,   as 

dorsed  upon  the  summons,  and  need  experience  teaches,  when  curiosity  is 

not    be    stated   in    the    body  thereof,  thus  excited,  both  memory  and  inquiry 

Hedinger  v.  Silsbee,  2  Greene  (Iowa)  become  active,  and  it  is  not  long  until 

363.  the  surprised  individual  knows  clearly 

In  New  Jersey  it  was  held  that  a  jus-  and  definitely  '  what  it's  all  about.'  " 

tice's  summons  should  state  the  sum  8.  Large  **.  Dennis,  5  Sneed  (Tenn.) 

demanded  in  words,  at  length.     Ross  $96. 

v.  Ward,  16  N.  J.  L.  23.  In  Georgia  it  was  held  that  the  juris- 

In  Notth  Carolina  it  has  been  held  diction  of  the  justice  need  not  be  shown 

that  a  summons  of  a  court  o(  a  justice  on  the  face  of  the  summons,  but  it  was 

of    the    peace  must    contain  a  state-  sufficient  if  the  fact  appeared  from  the 

merit  of  the  sum  or  value  of  the  prop-  evidence.       Hart    v.    Block,    61    Ga. 

erty  so  to  be  recovered,  else  the  justice  133. 

acquires  no  jurisdiction  and  a  judg-  3.  Vatura  of  Cause  of  Astion  as  Con- 
in  ent  thereon  will  be  subject  to  col-  trolling  Bemeay. —  Thus,  in  a  proceed- 
lateral  attack.  Leathers  v.  Motris,  101  ing  for  the  recovery  of  a  sum  of  money 
N.  Car.  185,  in  which  case  it  was  said  due  by  damages,  it  was  held  that  a 
that  the  important  purpose  of  the  re-  warrant  before  a  justice  was  fatally  de- 
qaiiement  of  the  code  is  to  show  by  fective  for  not  showing  the  manner  in 
such  demand  that  the  limited  jurisdic-  which  the  damages  were  sustained,  to 
tion  of  the  court  arises  and  attaches  enable  the  court  to  see  that  the  injury 
as  soon  as  a  summons  shall  be  served,  was  of  such  a  nature  as  to  enable  the 
Citing  Allen  v.  Jackson,  86  N.  Car.  321 ;  plaintiff  to  sue  by  warrant.  Wagoner 
Noville  v.  Dew,  94  N.  Car.  43;  Singer  v.  North  Carolina  R.  Co.,  5  Jones  L. 
Mfg.  Co.  v.  Barrett,  95  N.  Car.  36.  (N.  Car.)  3^7.     See  to  the  same  effect 

Amendment  of  Ad  Damnum. —  Amend-  Leathers  v.  Morris,  101  N.  Car.  184. 
mentof  a  writ,  reducing  its  ad  damnum  So   in   Tennessee^  under   the   Act   of 
within  the  jurisdiction  of  the  justice,  1829,  c  24,  providing  that  any  two  jus- 
may  be  allowed  before  trial.     Hart  v.  tices  of  the  peace  shall  have  jurisdic- 
Waitt,  3  Allen  (Mass.)  532.  tion   in   cases  of   damages  except  in 

1.  Wood    v.    Hancock,    4    Humph,  matters  of  slander,  where  the  damages 

(Tenn.)  465;  Fouse  v.  Vandervort,  30  claimed  for  the  plaintiff  do  not  exceed 

W.  Va.  327.  fifty  dollars,  it  was  held  that  a  warrant 

A  Forcible  StatOMeat  of  the  Character  of  must  contain  a  statement  of  the  nature 

a  Simmons  may  be  found  in  Atlanta,  of  the  trespass  and  the  property  tres- 

etc,  R.  Co.  v.  Hudson,  62  Ga.  683,  by  passed  upon.    Parris  v.  Brown,  5  Yerg. 

Bleckley,  J.:  **  In  a  justice  court,  local  (Tenn  )  267. 

government    is    realized    in    its    last  Ground  of  Issuance.  —  It  is  sufficient 

analysis.    This  tribunal  is  our  primary  if  the  summons  contains  a  brief  state- 

—  most  rudimentary  organ   of   home  mcnt  of  the  ground  of  its  issuance. 

rale.     It  is  the  me  pits  ultra  of  judicial  Kaier  v.  Leahy,  15  Pa.  Co.  Cc  243. 
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general  before  courts  of  this  character,  or  in  relation  to  particular 
kinds  of  actions  in  such  courts.1 

Plaintiff  Bound  by  Game  Slated  in  Summons.  —  With  whatever  gener- 
ality the  cause  of  action  may  be  stated,  the  plaintiff  is  bound  by 
it,  and  cannot  rely  upon  a  different  cause  of  action  on  the  trial.9 

10.  Belief  or  Amount  Demanded  under  Code.  —  In  the  various 
code  states  the  plaintiff  is  required  to  insert  in  his  summons  a 
certain  notice  dependent  upon  the  character  of  the  action.  These 
provisions  are  usually  and  substantially  that  in  actions  for  the 
recovery  of  money  only,  notice  shall  be  that  the  plaintiff  will 
take  judgment  for  the  sum  specified  in  the  summons  if  the 
defendant  fails  to  appear  and  answer ;  *  and  in  other  actions,  that 

1.  Parris  v.  Brown,  5  Yerg.  (Tenn.)    defendant  of  the  nature  thereof.    Hoff- 
268;    Wagoner  v.   North  Carolina   R.     man  v.  Forslund,  6  Kan.  App.  352. 
Co.,  5  Jones  L.  (N.  Car.)  367.  3.  Stanquist   v.   Hebbard,   122    Cal. 

Waiver  of   Insufficient  Description.--  268;  Ward  v.  Ward,  59  Cal.  141;  Atchi- 

Under  a  statute  providing  that  in  an  son,  etc.,  R.  Co.  v.  Nicholls,  8  Colo, 

action  of  unlawful  entry  and  detainer  188;  Higley  v.  Pollock,  21  Nev.   198; 

the  summons  shall  describe  the  prem-  Sweeney  v.  Schultes,  19  Nev.  54;  West 

ises,   etc.,   an   insufficient  description  v.  Brewster,  1  Duer  (N.  Y.) 647;  Croden 

will   be   waived   by   failure   to  object  v.    Drew,   3  Duer  (N.  Y.)  652;  Willa- 

in  time,  and  a  complaint  may  be  looked  mette  Falls  Trans  p.,   etc.,   R.  Co.    v. 

to  by  a  court  in  aid  of  the  description  Riley,  1  Oregon  184;  Berry  v.  Binga- 

in  the  summons.     Moore  v.  Douglass,  man,  1  S.  Dak.  525;  Warren  v.  Gordon, 

14  W.  Va.  708.     See  also  Board  of  Edu-  10  Wis.  499;    Swift  v.  Meyers,  37  Fed. 

cation   v.   Crawford,   14  W.  Va.    790;  Rep.  37. 

Simpkins  v.  White,  43  W.  Va.  125.  Indorsement  of  Amount. —  See  infra, 

2.  Watkins     v.     Kittrell,     3     Baxt.  III.   11.  Indorsement, 

(Tenn.)  38;  School  Dist.  No.  67  v.  Sufficiency  in  Form.  —  In  Gundry  v. 
Vedder,  19  Kan.  525.  Whittlesey,  19  Wis.  211,  it  was  held 
Variance  Between  Summons  and  Com-  that  a  summons  which  notified  the  de- 
plaint. —  Where  a  summons  in  a  Jus-  fendant  thai  in  case  of  default  the 
dee's  Court  contains  a  sufficient  state-  plaintiff  would  take  judgment  "  for 
ment  of  the  cause  of  action  in  general  the  sum  of  two  hundred  and  fifty," 
terms,  so  as  to  apprise  the  defendant  omitting  the  word  "  dollars,"  would 
of  the  nature  of  the  claim  against  him,  not  support  a  judgment  by  default,  be- 
as  required  by  statute,  a  motion  to  set  cause  it  failed  to  state  the  sum  of  money 
aside  the  complaint  because  it  varies  for  which  the  judgment  would  he  taken, 
from  the  summons  as  to  the  nature  of  Breach  of  Contract.  —  When  an  ac- 
the  action  will  not  be  allowed.  Berry  tion  is  brought  for  the  recovery  of  a 
v.  Bingaman,  1  S.  Dak.  525.  sum  of  money  payable  by  contract. 
In  Winneshiek  County  v.  Humpal,  whether  the  contract  be  written  or 
61  Iowa  172,  it  was  held  that  there  was  verbal,  expressed  or  implied,  and  even 
no  variance  between  a  notice  claiming  if  it  be  no  more  than  a  legal  duty  or 
$25.50  "for  commissioner's,  sheriff's,  liability,  whether  imposed  by  statute 
appraiser's,  and  publication  fees,"  and  or  declared  by  the  judgment  of  a  court, 
a  petition  claiming  $25.50  on  a  bond  if  the  sum  sued  for  is  certain  in 
signed  by  the  defendant  as  surety  for  amount,  or  is  capable  of  being  reduced 
the  above  items.  to  certainty  by  computation,  the  sum- 
Variance  Between  Summons  and  Bill  of  mons  should  be  in  the  form  indicated 
Particulars. —  Where  the  bill  of  particu-  for  the  recovery  of  money.  People  v. 
lars  filed  before  a  justice  of  the  peace  Bennett,  (Supm.  Ct.  Gen.  T.)  6  Abb. 
set  out  the  cause  of  action  for  the  Pr.  (N.  Y.)  349;  Mason  v.  Hand,  1  Lans. 
wrongful  taking  and  conversion  of  per-  (N.  Y.)  66,  distinguishing  cases  in 
sonal  property,  a  summons  to  answer  which  the  action  was  for  a  breach  of 
an  action  upon  an  account  was  held  contract;  Luling  v.  Stanton,  (C.  PI. 
not  to  describe  the  cause  of  action  in  Spec.  T.)  8  Abb.  Pr.  (N.  Y.)378;  Ceme- 
such  general   terms  as  10  notify  the  tery  Board  v.  Teller,  (Supm.  Ct.  Spec. 
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if  the  defendant  fails  to  answer  the  complaint  the  plaintiff  will 
apply  to  the  court  for  the  relief  demanded  therein,1  as  in  an 

T.)  8  How.  Pr.  (N.  Y.)  504,  which  was  Transp.,  etc.,  Co.  v.  Riley,  1  Oregon 

an  action  to  recover  liquidated  dam-  183. 

ages  expressed  in  a  contract  to  convey  1.  Stanquist  v.   Hebbard,   122  Cal. 

land.  268;    Clark  v.   Palmer,   90    Cal.    504; 

No  Stipulation  for  Payment  of  Money.  Atchison,  etc.,   R.  Co.  v.   Nicholls,  8 

—  But  it  was  also  held  that  an  action  Colo.   188;    Hotchkiss  v.  Cutting,    14 

for  a  breach  of  contract,  though  the  Minn.   537;   Salters  v.   Ralph,  (Supm. 

contract  did  not  stipulate  by  its  terms  Ct.  Gen.  T.)  15  Abb.   Pr.  (N.  Y.)  273; 

for  the  paymenc  of  money,  came  under  Hartshorn    v.    Newman,    (Supm.   Ct. 

that  section  of  the  code  requiring  the  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  63;  Davis 

summons  to  notify  the  defendant  that  v.  Bates,  (Supm.  Ct.  Spec.  T.)  6  Abb. 

judgment  would  be  taken  for  a  speci-  Pr.  (N.  Y.)  15;   West  v.  Brewster,  1 

fied  amount,   notwithstanding   a  pro-  Duer  (N.  Y.)  647;  Croden  v.   Drew,  3 

vision  that  the  clerk  should  ascertain  Duer  (N.  Y.)652;  Ridder  v.  Whitlock, 

and   assess  the  damages.     Croden  v.  (Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N. 

Drew,  3  Duer  (N.  Y.)  652,  distinguish-  Y.)2o8;  Shafer  v.  Humphrey,  (Supm. 

ing  West   v.   Brewster,  1  Duer  (N.  Y.)  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  564; 

647,  in  that  the  prayer  in  that  case  was  Field  v.  Morse,  (Supm.  Ct.  Spec.  T.)  7 

for  a  judgment  that  the  defendant  ac-  How.  Pr.  (N.  Y.)  12;  M'Neff  v.  Short, 

count  for  the  moneys  received  by  him,  (Supm.  Ct.  Spec.  T.)  14  How.  Pr.  (N. 

and  that  in  such  a  case  the  action  is  Y.)  463;  Berry  v.  Bingaman,  1  S.  Dak. 

for  something  besides  recovery  of  the  525;    Willamette   Falls  Transp.,   etc., 

money  only,  notwithstanding  that  was  Co.  v.  Riley,  1  Oregon  184;  Sawyer  v. 

the  result  sought  to  be  secured.  Robertson,  11   Mont.  416;  Sweeney  v. 

Becovery  of  Penalty.  —  In  an  action  Schultes,  19  Nev.  54;  U.  S.  v.  Turner, 
to  recover  a  penalty  it  was  held  that  a  50  Fed.  Rep.  734;  Swift  v.  Meyers,  37 
summons  should  be  under  the  first  Fed.  Rep.  37;  Chamberlain  v.  Men- 
subdivision  of  section  129  of  the  code  sing,  47  Fed.  Rep.  202;  Chamberlain 
in  force  in  1859,  notifying  the  defend-  v.  Bittersohn,  48  Fed.  Rep.  42. 
ant  that  the  plaintiff  would  take  judg-  Equivalent  Expressions.  —  A  summons 
ment  for  the  specific  sum  in  case  of  which  notified  the  defendant  that  the 
default,  and  not  under  the  second  sub-  plaintiff  would  apply  to  the  court  to 
division,  notifying  him  that  in  case  of  have  the  amount  which  he  was  entitled 
default  the  plaintiff  would  apply  to  the  to  recover  "  ascertained  by  the  court  or 
court  for  relief.  Excise  Com'rs  v.  under  its  decision,  and  take  judgment 
Classon,  (Supm.  Ct.  Spec.  T.)  17  How.  for  the  amount  so  ascertained,"  etc., 
Pr.  (N.  Y.)  193.  was  held  sufficient  for  notice  that  the 

Ancillary  Belief. —  In  an  action  for  plaintiff  would  apply  to  the  court  to 
work  and  labor  done  on  a  building,  to  have  the  amount  which  he  was  entitled 
recover  the  full  value  thereof  and  ob-  to  recover  "  ascertained  by  the  court, 
tain  a  lien  therefor  on  the  building,  or  under  its  direction,"  etc.,  the  word 
the  notice  in  the  summons  that  the  "  decision  "  being  evidently  written 
plaintiff  would  take  judgment  for  a  through  clerical  inadvertence  for  the 
sum  specified  therein  was  held  to  be  statutory  word '*  direction."  Whiter, 
sufficient  over  the  objection  that  it  litis,  24  Minn.  43. 
should  have  stated  also  that  j  udgment  Principal  Belief  Controls.  —  Where  the 
would  be  taken  for  the  lien,  as  this  was  complaint  in  an  action  arising  on  a 
an  action  arising  on  contract  for  the  contract  for  the  recovery  of  money 
recovery  of  money  under  the  statute,  sought  to  vacate  for  fraud  an  agree- 
notwithstanding  the  court  was  em-  ment  extending  the  time  of  payment, 
powered  under  certain  other  circum-  as  well  as  to  obtain  judgment  for  the 
stances  to  order  that  the  judgment,  amount  of  the  demand,  it  was  held 
instead  of  being  a  general  lien  upon  that  the  summons  should  be  under  the 
the  real  estate  of  the  defendant,  should  second  subdivision  of  section  129  of  the 
be  a  lien  upon  a  specified  part  of  such  Code  in  force  in  185 1,  requiring  notice 
estate,  such  order  relating  to  the  that  the  plaintiff  would  apply  for  the 
execution  rather  than  to  the  recovery  relief  demanded  in  the  complaint,  and 
of    the    judgment.     Willamette   Falls  not  under  the  first  subdivision  of  that 
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action  for  an  accounting,1  an  action  for  the  foreclosure  of  a 
mortgage,9  actions  of  tort  for  unliquidated  damages,3  an  action 
for  damages  for  the  breach  of  a  contract  as  distinguished  from 
an  action  for  the  recovery  of  money  under  a  contract,4  actions  of 
ejectment  and  for  the  recovery  of  mesne  profits,*  and  an  action 
upon  a  bond,  not  for  the  penalty,  but  for  the  breach  of  some  of 
its  conditions.6 

Further  Statement  of  the  Came  of  Action  in  the  summons  is  held  to  be 
unnecessary  when  it  conforms  with  the  above  provisions.7 

Joinder  —  One  Hotiee  Contemplated.  —  These  provisions  have  been 
held  to  contemplate  but  one  notice,  or  a  notice  under  one  of  the 
subdivisions  of  the  section  of  the  code,  and  not  under  both,* 

section,  permitting  a  summons  in  an  Carry. —  In  an  action  against  a  common 

action  for  the  recovery  of  money  only  carrier  to  recover  damages  for  refusal 

to  notify  the  defendant  that  in  case  of  to  carry  in  pursuance  of  a  contract,  it 

default  judgment  would  be  taken  for  was  held  that  the  action  was  not  strictly 

a  specified  amount.     Travis  v.  Tobias,  upon  contract,  but  for  a  wrong,  and 

(Supm.   Ct   Spec.  T.)  7  How.  Pr.  (N.  the  claim  was  based  on  unliquidated 

Y.)  90.  damages,  and  therefore  the  summons 

1.  West  v.  Brewster,  1  Duer  (N.  Y.)  should  be  for  relief.  Luling  v.  Stan- 
647.  ton,  2  Hilt.  (N.  Y.)  538. 

2.  Clark  v.  Palmer,  90  Cal.  504;  Action  for  Breach  of  Marriage  Contract. 
Swift  v.  Meyers,  37  Fed.  Rep.  37.  —  M'Neff  v.  Short,  (Supm.  Ct.  Spec 

3.  Sawyer  v.  Robertson,  n  Mont.  T.)  14  How.  Pr.  (N.  Y.)  463;  Davis  v. 
416;  Dyas  v.  Keaton,  3  Mont.  495;  Bates.  (Supm.  Ct.  Spec.  T.)  6  Abb.  Pr. 
Harishorn  v.  Newman,  (Supm.  Ct.  (N.  Y.)  15.  But  see  Leopold  v.  Pop- 
Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  63.  penhiemer,  (C.  PI.)  1  Code  Rep.  (N.  Y.) 

Fraud  in  Sale  of  Note.  —  In  an  action  39;  Williams  v.    Miller,    (Supm.    Ct. 

against   the  defendants  for  selling  to  Spec.  T.)  4  How.  Pr.  (N.  Y.)  94. 

the  plaintiff  a  note  which  the  defend-  5.  Sweeney  v.  Schultes,  19  Nev.  54. 

ants  falsely  represented  to  be  a  busi-  6.  U.  S.  v.  Turner,  50  Fed.  Rep.  734. 

ness  note,  etc.,  and  claiming  to  recover  Against  Sureties  After  Ascertainment  of 

from   them   for  fraud  and  deceit  the  Liability. —  In  Montegriffo  v.  Musti,  1 

value  of  the  note  so  sold,  it  was  held  Daly  (N.  Y.)  77,  it  was  held  that  an 

that  the  note  was  to  be  considered  only  action   against   the  sureties  upon  an 

as  an  inducement  to  the  action,  and  undertaking  for  the  return  of  property 

that  the  true  cause  of  the  action  was  was   an   action    for   the    payment    of 

fraud  and  deceit,  requiring  the  sum-  money,  and  the  summons  was  properly 

mons  to  be  for  relief.     Hartshorn  «/.  in  the  form  of  a  summons  in  such  ac- 

Newman,  (Supm.  Ct.  Gen.  T.)  15  Abb.  tion,  the  court  having  adjudged  in  the 

Pr.  (NT.  Y.)  63.  action  in  which  an  undertaking  was 

4.  Sailers  v.  Ralph,  (Supm.  Ct.  Gen.  executed  that  the  defendant  return  the 
T.)  15  Abb.  Pr.  (N.  Y.)  273;  Mason  v.  property  taken  by  him  or  pay  a  fixed 
Hand,  1  Lans.  (N.  Y.)  66  (citing  Tuttle  amount  of  money. 

v.  Smith,  (Supm.  Ct.  Gen.  T.)  6  Abb.  7.  Stanquist    v.   Hebbard,    122  Cal. 

Pr.  (N.  Y.)  329;  Ridder  v.  Whitlock,  268. 

(Supm.  Ct.  Spec.  T.)  12  How.   Pr.  (N.  8.  Baxter  v.  Arnold,  (Supm.  Ct.  Spec. 

Y.)2o8;  Cobb  v.   Dunkin,  (Supm.  Ct.  T.)  9  How.   Pr.  (N.  Y.)  445,  holding 

Gen.   T.)    19    How.    Pr.   (N.    Y  )   164;  that  a  summons  against  three  defend- 

Norton  v.  Cary,  (Supm.  Ct.  Spec.  T.)  ants,  containing  a  demand  for  money 

14  Abb.  Pr.  (N.  Y.)  364,  23  How.  Pr.  against  two  and  a  demand  for  relief 

(Nf.  Y.)469;  Garrison  v.  Carr,  (C.  PI.  against  all,  was  irregular,  out  that  the 

Spec.  T.)  34  How.   Pr.   (N.  Y.)   187];  defendants  were  not  misled,  because  a 

Dunne  v.   Bloomingdale,  (Supm.   Ct.  copy  of  the  complaint  was  annexed  to 

Spec.   T.)   14   How.    Pr.   (N.  Y.)  475;  the   summons,    by    which   they   were 

M'Neff  v.  Short,  (Supm.  Ct.  Spec.  T.)  fully  apprised  of  what  they  were  called 

14  How.  Pr.  (N.  Y.)  463.  upon  to  answer. 

Against  Common  Carrier  —  Refusal  to  Liquidated  and  Unliquidated  Damages. 
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Fecossity  of  Compliance,  —  As  the  statute  prescribes  these  different 
notices  in  different  kinds  of  actions,  the  courts  will  observe  the 
distinction  and  enforce  it  as  essential  and  necessary ; ■  a  notice 
inappropriate  in  form  to  the  character  of  the  action  will  be  held 
to  be  fatally  defective  when  the  objection  is  timely  made,8  and 
will  not  support  a  judgment  by  default" 

—  Where  the  complaint  seeks  to  re-  Spec.  T.)  7  How.  Pr.  (N.  Y.)  51,  it  was 
cover  both  liquidated  and  unliquidated  held  that  the  complaint  controlled 
damages  for  breaches  of  a  contract,  the  the  cause  of  action,  and  that  if  the 
summons  must  be  for  relief.  Norton  summons  notified  the  defendant  that 
>.  Cary.  (Supm.  Ct.  Spec.  T.)  14  Abb.  in  case  of  default  a  judgment  would 
Pr.  (N.  Y.)  364.  be  taken   against  hiin   for  a  specified 

For  Specific  80m  and  Quantum  Meruit,  amount,  and  the  complaint  set  up  a 

—  In  Champlin  v.  Deitz,  (Supm.  Ct.  cause  of  action  in  tort  for  unliquidated 
Spec.  T.)  37  How.  Pr.  (N.  Y.  214,  in  an  damages,  the  summons  would  be  set 
action   for   a  certain  quantity  of  hay  aside. 

sold  at  an  agreed  price  per  ton,  also  Amendment    of   Summons.  —  Upon    a 

for  a  balance  due,  specifying  the  sum,  motion  to  set  aside  a  complaint  it  was 

for  personal   property    sold,  also    for  held    that    the    summons    might    be 

moneys  paid  out  for  the  benefit  of  the  amended.    Chamberlain  v.  Bittersohn, 

defendant  in  a  specified  sum,  and  also  48  Fed.  Rep.  42. 

for  work  and  labor,  for  which  the  de-  Waiver   by  Appearance  and  Trial.  — 

fendant  agreed  to  pay  a*  much  as  they  Where  the  wrong  form  is  used,  but  the 

were  reasonably  worth,  the  summons  defendant   appears  without  objection 

was  for  relief,  and  it  was  held  that  the  and  goes  to  trial  on  the  merits  upon 

complaint  for  the  above  causes  of  ac-  the  issues  formed  by  the  complaint  and 

tion,  joining  these  several  causes  for  answer,  the  pbjection  is  waived.    Dyas 

specific  amounts  and  one  for  work  and  v.  Keaton,  3  Mont.  495;  McDougall  v. 

labor  on  a   quantum    meruit*  did    not  Cooper,  31  N.  Y.  498. 

follow  the  summons  and  should  be  dis-  3.  Ward  v.  Ward,  59  Cal.  141;  Sawyer 

missed.     The  court  held  that  the  sum-  v.   Robertson,  11   Mont.  416;  Field  v. 

mons  in  such  a  case  should  be  under  Morse,  (Supm.  Ct.  Spec.  T.)  7  How. 

the  first  division  of  section  129  of  the  Pr.  (N.  Y.)  12,  l.olding  that  a  judgment 

Code  in  force  in  1869,  notifying  the  de-  by  default  is  not  supported  where  the 

fendant  that  he  would  take  judgment  complaint  is  for  unliquidated  damages, 

for  the  sum,  etc.  and  a  summons  notifies  the  defendant 

1.  Sweeney  v.  Schultes,  19  Nev.  54;  that  the  plaintiff  will  take  judgment 
Dyas  v.  Keaton,  3  Mont.  495;  Cham-  for  a  specific  amount  in  case  of  default, 
berlain  v.  Mensing,  47  Fed.  Rep.  202;  But  see  Warren  v.  Gordon,  10  Wis. 
Chamberlain   v.    Bittersohn,    48   Fed.  499. 

Rep.    42.     See    also    cases    generally  In  an  Action  for  Money,  notice  in  the 

above  cited  in  this  section.  summons  that  the  plaintiff  "  will  take 

2.  Dyas  v.  Keaton,  3  Mont.  495;  St.  judgment  for  a  sum  specified  therein 
Paul  Harvester  Co.  v.  Forbreg,  2  S.  if  the  defendant  fail  to  answer  the  corn- 
Dale.  357;  Chamberlain  v.  Mensing,  47  plaint  "  is  sufficient.  Willamette  Falls 
Fed.  Rep.  202.  Transp.,  etc.,  Co.  #.  Riley,  1  Oregon 

Quashal  of  Summons.  — Sweeney   v.  183.     See  to  the  same  effect  Prezeau 

Schultes,  19  Nev.  54.  v.  Spooner,  22  Nev.  88,  citing  Hlgley  v. 

Setting  Aside  Complaint.  —  In  New  Pollock,  21  Nev.  198,  and  Behlow  v. 
York  h  was  held  that  in  an  action  for  Shorb,  91  Cal.  141. 
conversion  the  summons  roust  be  for  And  a  notice,  in  an  action  on  a  con- 
relief,  and  that  if  it  was  in  another  tract  for  a  specific  sum  of  money,  which 
form  and  the  complaint  set  up  a  cause  stated  that  the  plaintiff  would  apply  to 
of  action  for  a  conversion,  the  com-  the  court  for  the  relief  demanded  in 
plaint  would  be  set  aside.  Ridder  v.  the  complaint,  was  held  to  be  a  suffi- 
Whitlock,  (Supm.  Ct.  Spec.  T.)  12  cient  compliance  with  the  statute  re- 
How.  Pr.  (N.  Y.)  208;  Shafer  v.  Hum-  quiring  the  notice  in  such  a  case  to 
pbiey,  (Supm.  Ct.  Spec.  T.)  15  How.  state  thai  the  plaintiff  would  take  judg- 
Pr.  (N.  Y.)  564.  ment  for  a  specified  sum.    Schuttler  v. 

la  Voorhies  v.  Sco field,  (Supm.  Ct.  King,   12  Mont.    149,  citing   Berry  v. 
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11.  Indorsement  —  a.  In  General.  —  Original  process  is 
required  to  be  indorsed  in  some  jurisdictions,  and  for  various 
purposes.1 

b.  Cause  of  Action  or  Amount  Claimed. — Thus,  it  is 

sometimes  required  by  statute  that  the  nature  of  the  cause  of 
action  shall  be  indorsed  upon  the  summons  generally,9  or  that 

Bingaman,   i  S.   Dak.   525,   in    which  summons  notified  the  defendant  that 

case  it  was  held  that  where  a  summons  the  plaintiff  would  take  judgment  for 

in  an  action  founded  on  a  lort  contained  the  amount  claimed  in  the  complaint, 

a  notice  that  if  the  defendant  failed  to  instead  of  that  he  would  apply  for  the 

appear  and  answer,  the  plaintiff  would  relief  demanded  if  the  defendant  failed 

take  judgment  for  the  amount  specified  to  appear,  was  held  not  to  render  the 

in  the  summons,   instead  of  a  notice  judgment   void  on    collateral   attack, 

that  he  would  apply  to  the  court  for  Keybers  v.  McComber,  67  Cal.  395. 

relief,  it  was  sufficient.     But  it  may  be  1.  Indorsement   for   Costs.  —  See    the 

noted  that  in  the  first  place  the  reason  article  Security  for  Costs,  vol.  19,  p. 

of  the    ruling  in   this  case    was   that  337. 

the  summons  and  the  complaint  were  Indorsement  of  Authority  to  Execute.  — . 

served  together,  as  shown  in  St.  Paul  See  the  article  Service  of  Process  and 

Harvester  Co.  v.    Forbreg,  2  S.  Dak.  Paters,  vol.  19,  p.  567. 

358,   and  in   the  second  place  that  in  Indorsement  No  Part  of  Summons. — 

Sawyer  v.  Robertson,  11  Mont.  416,  it  Upon  an  objection  that  a  justice  as- 

was  held  that  in  an  action  for  tort  a  sumed  jurisdiction  of  a  suit  in  a  court 

notice  not  in  the  proper  fotm  as  pro-  for  the  trial  of  small  causes  instead  of 

vided  by  the  statute  would  not  support  a  justice  of  the  peace,  it  was  held  that 

a  judgment  by  default.  the   indorsement  on   the   back  of  the 

Complaint  and  Summons  Served  Together  summons,  as  in  the  court  for  the  trial 

—  Effeot. —  Where   the   summons  and  of  small  causes,  made  by  the  justice, 

complaint  were  served  together,  it  was  which  was  the  only  foundation  for  this 

held  that  amotion  to  set  aside  the  com-  assignment  of  error,  formed  no  part  of 

plaint  because  it  varied  from  the  sum-  the  summons  and  gave  no  character  to 

mons  should  not  be  allowed,  because  the  proceeding,  and  that  therefore  such 

the  defendant  was  fully  informed  by  assignment  of  error  was  without  foun- 

the  complaint  of  the    nature  of   the  dalion.     O'Hagan  v.  Crossman,  50  N. 

cause  of  action  and  could  not  be  misled  J.  L.  516. 

or  prejudiced  by  the  particular  form  of  Presumption    in  Absence   of  Bill  of 

notice  used  in  the  summons.     Berry  v.  Exceptions.  —  An  indorsement   of  the 

Bingaman,  1  S.  Dak.  525;    Higley  v.  amount   for  which  judgment  will  be 

Pollock,  21  Nev.  198;  Clark  v.  Palmer,  taken  has  been  held  to  be  no  part  of 

90  Cal.    504,  holding  that  where   the  the  summons,  and  if  no  bill  of  exceo- 

summons  and  a  copy  of  the  complaint  tions  is  taken  showing  what  the  form 

were  served  together,  the  notice  in  the  of  the  indorsement  was,  it  will  be  pre- 

summons,   "  You  are   hereby  notified  sumed  on  error  that  the  form  was  as 

that  if  you  fail  to  appear  and  answer  required  by  law.     Brotton  v.  Allston, 

the  said  complaint,  as  above  required,  2  West.   L.  Month.  588,  2  Ohio  Dec 

said  plaintiff  will  take  judgment  against  (Reprint)  393. 

you  for  the    relief    demanded   in   his  2.  Wharton  v.  Franks,  9  Port.  (Ala.) 

complaint,"    was  a   substantial    com-  232,  wherein  it  was  held  that  a  statute 

pliance  with  the  code  provision  which  requiring  the  indorsement  of  the  cause 

required  the  summons  to  give  notice  of  action  on  a  writ  was  not  intended  to 

that   "  the  plaintiff  will  apply  to  the  introduce  any  new  rule  in  relation  to 

court  for  the  relief  demanded  in    the  the  manner  of  pleading,  but  merely 

complaint;  M      McCoun    v.  New  York  dispensed  with  the  service  of  a  copy  of 

Cent.,  etc.,  R.  Co.,  50  N.  Y.  176.     But  the  declaration  with  the  writ,  as  was 

see    Ridder    v.   Whitlock,    (Supm.  Ct.  previously  required;    Howell  v.  Hal- 

Spec.  T.)  12  How.  Pr.  (N.  Y.)  208.  lett,  Minor  (Ala.)  102:  Abbey  v.  W.  B. 

Collateral  Attack.  —  Where  the  sum-  Grimes  Dry  Goods  Co.,  44  Kan.  415, 

mons  and  the  complaint  were  properly  holding  that  the  indorsement  need  not 

served  upon  the  defendant  in  an  action  be  signed   by  the  clerk  nor  attested 

for  trespass  on  land,  the  fact  that  the  with  the  seal  of  the  court;  Walker  v. 
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the  amount  sued  for  and  for  which  judgment  will  be  taken  in  the 
event  of  the  defendant's  failure  to  appear  shall  be  indorsed  upon 
the  summons.1 

Tunstall,  3  How.  (Miss.)  259;    Pharis  the  statute  being  to  notify  the  defend- 

v.  Conner,  3  Smed.  &  M.  (Miss.)  87;  ant  of  the  nature  of  the  action  com- 

Oliver  v.  Larzaleer,  5  N.  J.  L.  591.  menced  by  the  service  of  the  process, 

Omission  —  Reversible      Error.  —  The  and  the  statute  describing  the  particu- 

omission  to  indorse  the  cause  of  action  lar  manner  in  which  this  notice  should 

on  a  writ  has  been  held  10  be  reversible  be  given,  to  wit,  by  indorsement  on  the 

error  in  the  absence  of  an  appearance,  process,  it  has  been   held  that  if  such 

Howell  v.  Hallett,  Minor  (Ala.)  102.  notice   only  accompanies   the   service 

In  Particular  Case.  —  Under  a  statute  of  the  summons,  though  it  is  not  in- 
relating  to  actions  for  separation  and  doreed  upon  the  summons,  the  law 
divorce,  and  providing  that"  in  an  ac-  is  well  complied  with.  Cox  v.  New 
tion  brought  as  prescribed  in  this  title,  York  Cent.,  etc.,  R.  Co.,  61  Barb.  (N.  Y.) 
a  final  judgment  shall  not  be  rendered  615;  People  v.  Bull,  42  N.  Y.  Super, 
in  favor  of  the  plaintiff  upon  the  de-  Ct.  19.  However,  in  Schoonmaker  v. 
fendant's default  in  appearing  or  plead-  Brooks,  24  Hun  (N.  Y.)  553,  the  above 
ing,  unless  either  the  summons  and  a  cases  were  followed  with  reluctance, 
copy  of  the  complaint  were  personally  where  the  nature  of  the  action  was 
served  upon  the  defendant,  or  the  copy  stated  in  the  body  of  the  summons  in- 
of  the*  summons  delivered  to  the  de-  stead  of  being  indorsed  thereon,  though 
fendant  upon  personal  service  of  the  the  sufficiency  of  the  statement  itself 
summons  *  *  *  contains  the  fol-  in  the  particular  case  was  not  upheld, 
lowing  words,  or  words  to  the  same  Form  of  Aotion.  —  In  Virginia,  in  an 
effect,  legibly  written  or  printed  upon  Act  of  1777,  in  order  to  afford  the 
the  face  thereof,  to  wit:  'Action  to  sheriff  relief  from  the  perplexity  in 
annul  a  m  image,'  'Action  for  a  di-  which  that  officer  often  found  himself 
vorce,'  or  'Action  for  a  separation,'  in  deciding  in  what  cases  he  ought  to 
according  to  the  article  of  this  title  require  appearance  bail,  actions  in 
under  which  the  action  is  brought,"  it  which  it  should  or  should  not  be  re- 
was  held  that  a  judgment  in  favor  of  quired  were  described,  and  the  plain- 
the  plaintiff  adjudging  that  she  be  sep-  tiff,  on  paid  of  having  his  suit  dis- 
arated  from  the  defendant  from  bed  missed  with  costs,  was  required  to 
and  board  forever,  rendered  upon  the  indorse  on  the  writ  the  true  species  of 
default  of  the  defendant ,  was  sustained  action.  Williams  v.  Campbell,  1  Wash* 
by  an  indorsement  on  a  summons  of  (Va.)  153. 

the    words    "  Action    for  a  divorce."        Copy  Served    Without  Indorsement  — 

Rudolph  v.  Rudolph,  (Buffalo  Super.  Amendment.  —  Where  a  copy  of  a  sum- 

Ct.  Spec.  T.)  19  Civ.  Pro.  (N.  Y.)  424.  mons  failed  to  contain  an  indorsement 

Action  for  Penalty.  —  Where  the  stat-  of  the  nature  of  the  cause  of  action,  as 
ute  required  that  in  an  action  for  a  required  by  the  code,  but  the  original 
penalty  the  summons  must  be  indorsed  contained  such  indorsement,  it  was 
with  a  reference  to  the  statute  and  pen-  held  that  the  summons  was  not  a  nul- 
alty,  it  was  held  that  the  matter  to  be  lity,  and  that  an  amendment  permit- 
indorsed  must  be  substantially  a  mate-  ting  service  of  a  proper  copy  should  be 
rial  pari  of  the  writ,  because  it  is  de-  allowed.  Sears  v.  Sears,  (Supm.  Ct. 
signed  to  give  immediate  notice  to  the  Spec.  T.)  9  Civ.  Pro.  (N.  Y  )  432. 
defendant  of  the  nature  of  the  action.  When  Not  Required  by  Statute.— Where 
17.  S.  v.  Rose,  14  Fed.  Rep.  681.  See  the  form  of  the  summons  as  prescribed 
also  U.  S.  v.  Riley,  88  Fed.  Rep.  480;  by  statute  does  not  require  an  indorse- 
Lassen  v.  Aronson,  (N.  Y.  Super.  Ct.  ment  of  the  cause  of  action,  but  only 
Spec.  T.)  29  Abb.  N.  Cas.  (N.  Y.)  114;  requires  that  the  defendant  shall  be 
Hitchman  v.  Baxter,  34  Hun  (N.  Y.)  notified  that  an  action  has  been  com- 
271;  Marselis  v.  Seaman,  21  Barb.  (N,  menced  against  him  in  the  proper 
Y.)  319;  Ripley  v.  McCann,  34  Hun  court,  no  indorsement  of  the  cause  of 
(N.  Y.)  112;  Prussia  v.  Guenther,  action  is  necessary.  Nance  v.  Webb, 
(County  Ct.)  16  Abb.   N.  Cas.  (N.  Y.)  42  Miss.  268. 

230;  and  see  the  article  Penalties  and        1.  Walker  v.  Tunstall,  3  How.  (Miss.) 

Penal  Actions,  vol.  16,  p.  229.  262;    Erck   v.   Omaha   Nat.  Bank,  43 

Sufficient  Compliance.  —  The  object  of  Neb.  614;  McKay  v.  Hinman,  13  Neb. 
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cry  except  for  the  cause  so  disclosed,  it  is  sufficient,  and  such 
indorsement  need  not  be  as  specific  as  a  bill  of  particulars.1 

c.  NAME  OF  ATTORNEY.  —  In  some  states  it  is  provided  by 
statute  that  a  summons  shall  contain  an  indorsement  of  the 
name  of  the  plaintiff's  attorney,  for  the  purpose  of  informing  the 
defendant  who  such  attorney  is.' 

12.  Return  Day  —  a .  In  General.  —  As  a  general  rule,  all  process 
must  be  made  returnable,  the  return  time  or  term  being  regulated 
by  statute,*  but  under  a  statutory  system  dispensing  with  return 
days,  strictly  speaking,  a  summons  is  not  returnable  on  its  face.4 

To  ffext  Term,  Etc.  —  Generally,  the  summons  or  original  writ  is 
returnable  at  the  next  term  after  the  date  of  issuance,  or  at  such 
next  term  when  the  writ  issues  a  fixed  number  of  days  before 
the  commencement  thereof,5  or  at  one  of  the  several  terms  fol- 

1.  Walke  v.  Circleville  Bank,  15  Ohio  tags  v.  Hennessey,  52  Mo.  App.  176. 
288.  See  also  State  v.  Parker,  12  Wash.  685. 

2.  Hutchens  v.  Latimer,  5  Ind.  67,  Summons  Directed  to  Another  County, 
holding  that  the  statute  requiring  the  — Under  a  code  provision  that  when 
indorsement  of  I  he  attorney's  name  is  the  time  for  bringing  the  parties  into 
for  the  purpose  of  notifying  the  defend-  court  is  not  fixed  by  statute,  the  sum- 
ant  whom  he  may  treat  as  such  in  mat-  mons  shall  be  returnable  on  the  second 
ters  of  notice  or  payment,  and  that  an  Monday  after  its  dale,  but  when  issued 
omission  to  make  such  indorsement  is  to  another  county  than  the  one  in 
good  reason  for  setting  aside  the  serv-  which  action  is  brought,  it  may  be 
ice  where  there  is  no  appearance  waiv-  made  returnable,  at  the  option  of  the 
ing  the  irregularity;  Shinn  v.  Cummins,  party  having  it  issued,  on  the  third  or 
65  Cal.  98,  holding  that  where  the  fourth  Monday  after  its  date,  it  was  held 
name  of  the  plaintiff's  attorney  ap-  to  be  optional  with  the  party  in  the  case 
peared  on  the  face  instead  of  on  the  of  a  summons  issued  to  another  county 
back  of  the  summons,  this  was  not  a  to  enlarge  the  lime  of  its  return,  not, 
literal  compliance  with  the  provision  however,  beyond  the  third  or  fourth 
requiring  an  indorsement,  yet  that  Monday,  as  provided.  He  might  have 
nothing  short  of  a  substantial  depart-  it  made  returnable  to  the  second  Mon- 
ure  from  the  statute  could  be  held  day,  and  in  case  it  could  not  be  served 
fatal;  Jewett  v.  Garrett,  47  Fed  Rep.  in  that  time,  he  might  direct  it  to  be 
625.  made  returnable  to  the  third  or  fourth 

Amendment.  —  While     a    summons  Monday.     State  v.  Republican  Valley, 

which  is  not  indorsed  with   the  name  etc.,  R.  Co.,  27  Neb.  852,  citing  Devol 

of  an  attorney  of  the  court  issuing  it  is  v.  Culver,   1   West.   L.   Month.  587.  2 

technically  irregular,  it  is  within  the  Ohio  Dec.  (Reprint)  154,  decided  under 

power  of  the  court  to  amend  the  writ  a  code  provision  in  Ohio  like  that  in 

by  permitting  substitution  of  the  name  Nebraska. 

of  an   attorney  of  the  coutt  for  that  Clerk  Cannot  Alter  Time  by  Indorsement, 

which   appears   upon   the  writ,  or  by  —  The   return   day   on   an    execution 

admitting  the  attorney  who  did  issue  being  fixed  by  statute,  it  was  held  that 

the  writ,  and  who   did  indorse  it,   to  the  clerk  could  not,  by  an  indorsement 

practice  in  that  particular  court.     Jew-  on  the  back  of  the  writ,  fix  the  return 

ett  v.  Garrett,  47  Fed.  Rep.  625.  day  so  as  to  extend  the  time  of  the  re- 

8.  Particular  Statutes  are  sometimes  turn  and  thus  render  valid  acts  done 

enacted  which  control  particular  classes  under  the  writ  after  the  legal  return 

of  cases.     Thus  in  Missouri  \\  was  held  day  had  passed.     Cain  v.  Woodard,  74 

that  the  Forcible  Entry  and  Detainer  Tex.  549. 

Act  was  complete  in  itself,  and  did  not  4.  See  Dupary  v.  Shear,  29  Cal.  238; 

depend  for  direction  of  its  proceedings  Hancock  v.  Preuss,  40  Cal.  572. 

on  any  other  statute.     Westerhold  v.  6.  Alabama.  —  Garner  v.  Johnson,  22 

Boese,  64  Mo.  App.  280,  citing  Carter  Ala.  494. 

v.  Tind&H,  28  Mo,  App.  316,  and  Hast-  Arkansas,  —  Murphy  v.  Williams,  x 
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lowing  the  commencement  of  the  action,1  when  it  can  be  served 
within  the  period  prescribed  by  the  statute  before  the  commence- 
ment of  such  next  term,  or  if  it  cannot  be  so  served  the  return 
time,  or  the  time  for  appearance  or  trial,  is  deferred,  according 
to  the  provision  of  the  statute.* 

Subpcenas  ad  Respondendum  are  returnable  to  regular  rule  days,  upon 

Ark.  376;  Anderson  v.  Pearce,  36  Ark.  able  to  the  first  court  after  the  return 

293;  Jones  v.  Austin,  16  Ark.  336.         .  day  had  passed. 

Delaware.  —  Potter  v.  White,  3  Harr.  Tennessee.  —  Padgett  v.  Ducklown 
(Del.)  329,  wherein  it  was  held  that  the  Sulphur,  etc.,  Co.,  97  Tenn.  690; 
term  did  not  begin  until  the  opening  Browning  v.  Jones,  4  Humph.  (Tenn.) 
of  the  court  on  the  day  appointed  by  69;  Farmers',  etc.,  Bank  v.  Johnson,  3 
law  for  the  commencement  of  the  hold-  Humph.  (Tenn.)  26. 
ing  of  the  court,  and  until  then  the  Where  Court  Always  Open  —  Return  to 
preceding  vacation  did  not  terminate;  a  Day  in  Term.  —  Under  a  statute  pro- 
that  a  writ  might  be  sued  out  in  term  viding  that  courts  of  law  shall  always 
time  or  vacation,  but  must  bear  teste  be  open  (except  on  Sunday)  for  the  re- 
on  some  day  in  term  other  than  Sun-  turn  of  all  writs  and  processes  in  civil 
day;  and  that  if  sued  out  on  the  morn-  actions,  except  writs  of  error,  certiorari, 
ing  of  the  day  of  the  commencement  mandamus,  and  quo  warranto,  it  is  no 
of  the  term,  but  before  the  opening  of  objection  that  a  capias  was  made  re- 
court,  it  might  be  tested  as  of  the  pre-  turnable  upon  a  day  in  term  and  not 
ceding*  term  and  made  returnable  to  to  the  next  stated  term  of  the  court 
the  term  beginning  on  that  day.  after  the  teste  of  the  capias.     Logan 

Georgia.  —  St.  Marys  Bank  v.  Mum-  v.  Lawshe,  62  N.  J.  L.  567. 

ford,  6  Ga.  44.  Proceedings    Hot    Actions.  —  Process 

Illinois.  —  Matthews  v.  Hoff,  113  111.  upon  an  information  in  the  nature  of 

90;  Mechanics'  Sav.    Inst.  v.  Givens,  quo  warranto  may  be  returnable  to  the 

82  III.  157,  holding  tnat  under  the  stat-  term  at  which  the  information  is  filed, 

ute,  where  a  sufficient  number  of  days  and  it  was  held  that  a  statute  requiring 

do   not   intervene   between    the   com-  all  original  processes  to  be  returned  on 

mencement  of  the  suit  and  the  first  day  the  first  day  of  the  next  term  did  not 

of  the  following  term,  the  summons  extend   to  quo  warranto  proceedings, 

maybe  made  returnable  to  the  next  but  covered  only  ordinary  actions.  Ter- 

term,    in    which    case,   however,    the  ritory  v.  Ashenfelter,  4  N.  Mex.  85. 

cause  will  be  continued,  or  it  may  be  1.  Blake  v.  Wing,  77  Me.  170. 

made   returnable    to    any  succeeding  2.  Peters  v.  Conway,  4  Bush  (Ky.) 

term  10  be  held  within  three  months;  566;  State  v.  Evans,  53  Mo.  App.  663; 

Edwards  v.  Haring,  59  111.  App.  147.  Leonard  v.  Sparks,  117  Mo.  103,  hold- 

Mississippi. — Hurst  v.  Strong,  1  How.  ing  that  in  a  condemnation  proceeding 

(Miss.)  123.  where  the  defendant  was   personally 

Missouri.  —  Stale  v.  Evans,  53  Mo.  served   with   process  five  days  before 

App.  663.  the  return  day,  but  the  law  required 

Oregon.  —  Hunsaker  v.  Coffin,  2  Ore-  "  at  least  six  days'  "  notice,  a  judg- 

gon  107.  ment  by  default  was  not  absolutely 

Pennsylvania.  —  Dyott  v.  Pennock,  2  void  when  collaterally  attacked,  dis- 

Miles  (Pa.)  213,  holding  that  a  sum-  tinguishing  between  process  which  on 

mons  issued  on  the  return  day  could  its  face  says  that  it  does  not  conform 

noi  be  returnable  the  same  day;  Snyder  to  the  requirements  of  the  -law,  and 

v.  Finn,  6  Pa.  Dist.  191,  18  Pa.  Co.  Ct.  process  which  is   regular  on  its  face 

594;  Price  v.  Scott,  21  Pa.  Co.  Ct.  608.  but  the  service  whereof  is  defective; 

South  Carolina. — Blacklock  v.  Gaird-  Hatfield  v.  Swiler,  28  Pa.  St.  522,  1 
ner,  2  Bay  (S.  Car.)  507,  holding  that  Pearson  (Pa.)  130;  Padgett  v.  Duck- 
where  a  plaintiff  had  occasion  to  lodge  town  Sulphur,  etc.,  Co.,  97  Tenn.  690; 
a  writ  against  a  defendant  after  the  re-  Browning  v.  Jones,  4  Humph.  (Tenn.) 
turn  day  of  any  court,  and  befote  the  69;  Miller  v.  Whitescarver,  23  W. 
first  day  of  the  sitting  of  such  court,  it  Va.  13. 

might  at  once  be  made  returnable  fo  Where  Defendant  Ha*  Full  Time  to  An- 

the  second  court,  as  it  would  be  nuga-  swer.  —  In  Kansas,  under  a  provision  of 

tory  in  that  interval  to  make  it  return-  the  code   that  a  "  summons  shall  be 
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which  appearance  must  be  made,  unless  the  service  cannot  be 
had  the  required  time  before  the  rule  day,  in  which  case  the 
appearance  is  deferred  until  the  next  succeeding  rule  day.1 

b.  Before  Justice  of  Peace.  —  Before  a  justice  of  the  peace 
the  process  is  usually  returnable  within  a  certain  fixed  number  of 
days,  and,  as  in  other  cases,  the  time  thus  fixed  cannot  be 
extended.*  But  where  by  statute  a  summons  is  required  to  bear 
date  a  specified  number  of  days  .before  the  time  of  trial,  it  is  held 
to  mean  that  there  shall  be  at  least  that  number  of  days  between 

served  and  returned  by  the  officer  to  See  also  Clark  v.  Quinn,  5  Ired.  L.  (N. 

whom  it  is  delivered    *    *    *     within  Car.)  175;  Miner*/.  Francis,  3  N.  Dak. 

ten  days  from  its  date,"  and  another  549;    Pantall    v.   Dickey,    123   Pa.   St. 

provision    that  "  the   answer    or    de-  431. 

murrer  by  the  defendant  shall  be  filed  Where  There  Are  Terms  of  Court.— 
within  twenty  days  after  the  day  on  Under  the  act  approved  October  17. 
which  the  summons  is  returnable,"  it  1885  (Acts  1885,  p.  103),  a  summons  is- 
was  held  that  a  summons  made  return-  sued  from  a  justice's  court,  service  of 
able  in  six  days  after  its  date  and  which  is  made  before  the  term  at  which 
served  by  the  officer  on  the  day  before  the  defendant  is  cited  to  appear,  but 
the  return  day  thereof  was  not  void;  too  late  to  be  due  service  for  that  term, 
that  a  summons  might  be  voidable  if  goes  over  to  the  next  succeeding  term 
the  officer  should  take  the  whole  ten  and  the  latter  becomes  the  appearance 
days  given  to  him  by  law  within  which  term.  This  act  applies  to  justices' 
to  serve  it,  because  in  that  case  the  courts,  as  well  as  to  all  other  courts  of 
time  given  to  the  defendant  within  the  state.  The  case  of  Western,  etc., 
which  to  answer  or  demur  would  be  R.  Co.  v;  Pitts,  79  Ga.  532,  was  ruled 
shortened;  but  that  where  the  officer  upon  the  provisions  of  the  code,  and 
served  the  summons  before  the  return  decides  nothing  as  to  the  construction 
day,  neither  the  summons  nor  the  or  application  of  the  act  above  men- 
service  was  void  or  voidable,  as  in  such  tioned.  Hyfield  v.  Sims,  90  Ga.  808. 
a  case  the  defendant  had  lost  nothing,  Extension  of  Time  for  Publication.  —  A 
having  his  full  time  after  the  return  summons  cannot  be  made  returnable 
day  within  which  to  answer  or  demur,  more  than  ten  days  from  its  date,  as 
which  is  all  that  the  law  gives  to  him.  required  by  statute,  unless  publication 
Clough  v.  McDonald,  18  Kan.  114;  is  required,  and  then  the  plaintiff  must 
Swerdsfeger  v.  State,  2T  Kan.  475.  make  and  file  with  the  justice  the  affi- 
Betnrn  on  Day  of  Issuance.  —  In  West  davit  provided  by  the  code.  Hisler  v. 
Virginia  process  to  commence  a  civil  Carr,  34  Cal.  646;  Deidesheimer  v. 
action  returnable  to  the  first  Monday  Brown,  8  Cal.  339.  In  such  a  case, 
in  the  month  as  a  rule  day  may  be  after  a  return  of  "  not  found  "  upon  a 
dated,  issued,  and  executed  on  the  re-  summons  returnable  ten  days  from  its 
turn  day.  Foley  v.  Ruley,  43  W.  Va.  date,  as  required  by  the  statute,  the 
513;  Spragins  v.  West  Virginia  Cent.,  court  may  order  a  new  summons  to 
etc.,  R.  Co.,  35  W.  Va.  139.  be  published  under  the  statute.    Seaver 

1.  Heyman  v.  Uhlman,  34  Fed.  Rep.  v.  Fitzgerald,  23  Cal.  85.  See  the  arti- 
686;  O'Hara  v.  MacConnell,  93  U.  S.  cle  Publication,  vol.  17,  p.  26. 

150;  4  Min.  Inst.  1234,  1235;  Foster  on  Ho  Presumption    Where   Dates    Show 

Federal  Practice,  §  102.  Noncompliance.  —  Where  a  statute  pro- 

The  Court  May  Extend  the  Time  of  a  p.  vided  that  a  summons  from  a  justice's 

pearance  if  cause  is  shown.     Poullney  court  should  require  the  defendant  to 

v.  La  Fayette,  12  Pet.  (U.  S.)  472.  appear  not   more    than    seventy-four 

2.  Deidesheimer  v.  Brown,  8  Cal.  days  from  its  date,  a  summons  dated 
339;  Manville  v.  Battle  Mountain  June  10,  1879,  requiring  the  defendant 
Smelting  Co.,  17  Fed.  Rep.  126;  Thurs-  to  appear  June  23,  1880,  was  held  to  be 
ton  v.  Wilkerson,  65  Ga.  557;  Ohio,  etc.,  a  nullity,  the  court  holding  that  it  could 
R.  Co.  v.  Hanna,  16  Ind.  391;  Fuller  not,  on  a  mere  conjecture,  regard  June 
v.  Indianapolis,  etc.,  R.  Co.,  18  Ind.  10,  1880,  as  the  true  date  on  which  the 
91;  Rattoon  v.  Webb,  3  N.  J.  L.  194;  summons  issued.  Brandenburger  v. 
Allen   v.   Stone,   9   Barb.  *(N.   Y.)  60.  Easley,  78  Mo.  659. 
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the  day  of  the  summons  and  the  time  of  trial,  and  not  precisely 
that  number.1 

Ho  Power  to  Act  Before  Return  Time.  —  Where  a  writ  has  been  made 
returnable  before  a  justice  of  the  peace  and  duly  served,  the 
justice  has  no  right  to  act  upon  it,  or  to  continue  or  postpone 
the  cause  until  another  day,  until  the  time  appointed  in  the  writ.* 

Designation  of  Hour.  —  Process  returnable  before  a  justice  of  the 
peace  should  designate  not  only  the  day  but  the  hour  of  that  day 
when  the  defendant  is  to  appear.8 

c.  Necessity  for  Designating  Return  Day  — (i)  In  Gen- 
eral. —  All  writs  must  be  returnable  as  provided  by  law,  and  the 
return  time  cannot  be  extended  beyond  that  fixed  by  the  statute 
for  the  purpose.  A  writ  not  returnable  as  provided  by  law,  as 
where  a  less  number  of  days  intervene  between  its  teste  and  the 
return  day  than  the  statute  requires,  is  fatally  defective.4 

1.  Wolffs.  Marietta  Paper  Mfg.  Co.,  and  binding  judgment,  which  the  de- 
6 1  Ga.  463.  fendant  might  impeach  by  proceedings 

2.  Martin  v.  Fales,  18  Me.  23;  Briggs  instituted   directly   for   that    purpose, 
v.  Tye,  16  Kan.  285.  but  by  which  the   plaintiff   was  con- 
Where  Service  Too  Late  for  Trial  Day  eluded.     Wood  v.  Payea,  138  Mass.  62. 

Named. —  In  cases  before  a  justice  of  4.  Alabama.  —  Brown  v.  Simpson,  3 

the  peace,  where  service  is  too  late  for  Slew.  (Ala.)  331. 

the  day  of  trial  named,  it  is  the  duty  Arkansas.  —  Murphy  v.  Williams,  1 

of  the  justice,  under  the  code,  if  want  Ark.    376;  Ferguson   v.   Ross,   5  Ark. 

of  sufficient  service  be  not  waived,  to  517;  Robinson  v.  State  Bank,  11  Ark. 

continue  the  cause  to  a   future   day,  301. 

not  unreasonably  distant.     Upon  such  California.  —  Hisler  v.  Carr,  34  Cal. 

service,  therefore,  though  a  judgment  646. 

by  default  cannot  be  rendered  till  the  Colorado.  —  Manville  v.  Battle  Moun- 

statutory  time  of  notice  has  expired,  tain  Smelting  Co.,  17  Fed.  Rep.  126. 

still  the  service  operates  to  inform  the  Delaware.  —  Warrington    v.  Tull,   5 

party  of  the  pendency  of  the  suit,  and  Harr.  (Del.)  107. 

he  is  bound  to  take  notice  of  the  sub-  Georgia. — Thurston    v.    Wickerson, 

sequent   action   of   the   court   therein.  65  Ga.  557. 

Michigan    Southern,    etc.,    R.   Co.    v.  Illinois.  —  Rattan  v.  Stone,  4  111.  540; 

Shannon,  13  Ind.  171.  Culver  v.   Phelps,   130  111.  217;    Mat- 

3.  Burgess  v.  Tweedy,  16  Conn.  44,  thews  v.  Hoff,  113  111.  90. 

holding  that  an  omission  to  designate  Indiana.  —  Rigsbee    v.    Bowler,    17 

the  hour  would  be  fatal  upon  plea  in  Ind.  167;  Fuller  v.   Indianapolis,  etc., 

abatement,  although  a  judgment  might  R.  Co..  18  Ind.  91;  Ohio,  etc.,  R.  Co. 

be  good  if  no  hour  were   designated,  v.  Hanna,  16  Ind.  391.     See  also  Zei* 

See   also  the   article  Justice  of  the  genhager  v.  Doe,  1  Ind.  296. 

Peace,  vol.  12,  p.  664.  Iowa.  —  Lyon   v.   Vanatta,  35   Iowa 

Defective  Summons. —  A  justice's  sum-  521;  Haws  v.  Clark,  37  Iowa  355;  Kits- 

mons  directing  the  defendant  to  appear  miller  v.  Kitchen,  24  Iowa  163;  Boals 

"  at  two  o'clock  noon  "  was  held  to  be  v.  Shules,  29  Iowa  507;    Jones,  etc., 

defective.     Camman  v.   Perrine,  9  N.  Lumber  Co.    v.   Boggs,  63  Iowa  589; 

J.  L.  253.     See  also  Seurerv.  Horst,  31  Fernekes  v.  Case,  75  Iowa  152. 

Minn.  479.  Missouri.  —  Sanders    v.    Rains,    10 

Copy  Served. —  Where  the   defect  in  Mo.  770;  Holliday  v.  Cooper,  3  Mo. 

the  original  service  was  that  the  sum-  286;  Bobb  v.  Graham,  4  Mo.  222. 

mons  left  at  the  usual  place  of  abode  Nebraska.  —  Crowell  v.  Galloway,  3 

of  the  defendant  did  not  state  the  hour  Neb.  215. 

of  the  day  when  or  the  place  where  the  New  Jersey.  —  Leigh  v.  Alpaugh,  24 

court  was  to  be  holden,  it  was  held  N.  J.  L.  629. 

that  a  judgment  rendered  on  the  day  North    Carolina.  —  Washington    v. 

designated  in  the  summons  was  a  valid  Sanders,  2  Dev.  L.  (N.  Car.)  343;  Clark 
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Procedure  Where  Writ  Is  Defective.  —  The  action  should  be  dismissed 

upon  the  defendant's  motion  on  the  first  day  of  the  return  term,1 

though  in  some  cases  it  is  held  to  be  merely  irregular  and  abat- 
able, *  and  it  has  also  been  held  in  some  cases  that  new  process 
may  issue.3 

If  a  Writ  is  Not  Returnable  it  constitutes  no  notice  and  is  insuffi- 
cient to  support  a  judgment  by  default.4 

v.  Quinn,  5  Ired.  L.  (N.  Car.)  175;  Mc-  ingthe  requisite  time  to  the  defendant, 

Adoo  v.  Benbow,  63  N.  Car.  461;  Jones  a  judgment  by  default  will  be  reversed 

v.  McClair,  64  N.  Car.  125.  on  error.  Wyandotte  Rolling  Mills  Co. 

Oregon,  —  Hunsaker  v.  Coffin,  2  Ore-  v.  Robinson,  34  Mich.  433. 

gon  107.  But  it  is  not  absolutely  void  so  as  to 

Pennsylvania.  —  Pantall   v.   Dickey,  subject  it  to  collateral  attack,  the  de- 

133  Pa.  St.  431.  fendant  being  actually  served  and  hav- 

South  Carolina,  —  Simmons  v.  Coch-  ing  notice  that  a  suit  is  pending  against 
ran,  29  S.  Car.  31/holding  that  where  him.  Granger  v.  Judge,  44  Mich.  384, 
the  statute  requires  the  summons  to  fix  2.  Jones  v.  Austin.  16  Ark.  336; 
the  day  of  trial  at  not  more  than  twenty  Thompson  v  McHenry,  18  Ark.  537, 
days  from  the  date  thereof,  a  summons  holding  that  an  application  to  amend 
which  fixes  the  date  of  appearance  at  is  within  the  sound  discretion  of  the 
more  than  twenty  days  from  such  date  court;  Richmond,  etc.,  R.  Co.  v.  Ben- 
confers  no  jurisdiction.  son,  86  Ga.   203;  Alford   v.    Hoag,   8 

Texas.  —  Whitney  v.   Krapf,  8  Tex.  Kan.  App.  141.      See  also  State  Bank 

Civ.  App.  304;  Watson'  v.   Miller,   55  v.  Mason,  26  Mo.  243. 

Tex.  289.  8.  See  Gorman  v.  Steed,  1  W.  Va.  i; 

Alteration  by  Officer  After  Isinanoe.  —  Lassiter  v.  Carroll,  87  Ga.  731;  Wright 

In  an  action  against  a  constable  for  acts  v.  Wilmot,  22  Tex.  398. 

done  under  an  execution,  it  was  held  4.  Bobb  v.  Graham,  4  Mo.  222. 

that  the  alteration  of  the  return  day  by  Return  Day  Left  Blank. —  Phinney  v. 

the  constable,  before  serving  the  sum-  Donahue,  67  Iowa  192;  Craighead  v. 

mons  in  a  suit  upon  the  defendant,  was  Martin,  25  Minn.  41 . 

not  a  matter  for  complaint.     Com.  v.  Defective  Summons.  —  A  summons  re- 

Warfel,  157  Pa.  St.  444.  quiring  the  defendant  to  appear  before 

"  The  alteration  in  the  summons  was  the    justice    "at    ten   o'clock   in   the 

made  without  the   knowledge  of   the  noon  "  does  not  comply  with 

plaintiff's   attorney.     The    practice   of  the  requirement  of  the  statute,  and  is 

sheriffs   in   changing   the    return   day  void.     Seurer  v.  Horst,  31  Minn.  470. 

to  suit   their    convenience  in  making  See  also  Camman  v.  Perrine,  9  N.  J. 

service  is  one  of  long  standing,  and  in  L.  253. 

many  cases  is  necessary  to  enable  the  Irregularity.  —  But  where  a  sum- 
sheriff  to  obtain  service  of  the  writ,  mons  cited  the  defendant  to  appear 
Such  alterations  do  not  void  the  writ  "  before  the  judge  of  the  Superior 
for  irregularity."  Kloepping  v.  Stell-  Court  at  the  court  to  be  held  for  the 
macher,  36  N.  J.  L.  176,  citing  Crow-  county  of  Buncombe,     *    *    *    on  the 

ther   v.   Wheat,   8  Mod.  243;  Sloan  v.     third  Monday  after  the Monday 

Wattles,  13  Johns.  (N.  Y.)  158;  Sullivan  of    November,"   that    being   the  only 

v,   Alexander,    iQ  J.    R.    3;    Ross    v.  court  for  that  part  of  the  year,  it  was 

Luther,  1  Cow.  (N.  Y.)  42,  note  b.  held  that  the  summons  was  not  irregu- 

Directionto  Return. —  But  it  has  been  lar,  or  if  inegular,  the  irregularity  was 

held  that  there  need  be  no  direction  in  not  of  a  serious  nature,  and  the  defend- 

the  writ  to  the  officer  commanding  him  ants  must  show  diligence  in  seeking 

to  return  it,  as  this  is  a  duty  enjoined  relief  from  a  judgment  based  upon  such 

by   law.     Smith   v.   Bradley,    i    Root  summons.     Roberts  v.  Allman,  106  N. 

(Conn.)  148.  Car.  391. 

1.  Blake  v.  Wing.  77  Me.  170.  Filling  Out  Blank  by  Attorney.  —  The 

Bole  to  Plead  —  Collateral  Attack. —  In  mere  filling  out  by  an  attorney  of  a 

Michigan,  where  a  rule  to  plead  is  put  summons  which  has  been  signed  and 

upon  the  same  footing  as  other  process,  sealed   by  the  clerk  will  .not  by  itself 

if  such  rule  is  defective  for  not  allow-  vitiate   the   writ,   where   no  abuse  is 
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(2)  Terms  Without  Fixed  Duration.  —  A  statute  which  provides 
for  the  issuing  of  a  summons  returnable  on  the  first  day  preced- 
ing the  last  day  of  the  term  succeeding  the  day  of  issue  does  not 
apply  to  the  process  of  a  court  whose  terms  are  without  fixed 
duration.1 

(3)  Time  to  Appear  under  Code.  —  Where,  by  code  or  statutory 
provision,  the  time  for  appearance  must  be  fixed  in  the  summons 
or  notice,  such  provision  is  peremptory  and  must  be  complied 
with.* 

Time  to  Appear  Controlled  by  Prooen,  Hot  by  Prayer.  —  The  time  to 
appear  and  answer  is  controlled  by  the  return  time  designated  in 
the  process,  notwithstanding  the  plaintiff  prayed  in  his  pleading 
for  process  returnable  to  another  term.8  But  where  an  action  is 
begun  by  a  declaration  which  is  the  process  in  the  cause,  the 
return  day  in  the  notice  to  plead  at  a  certain  time  after  service 
of  copy  of  the  declaration  and  notice  of  rule  to  plead,  is 
sufficient.4 

shown.    Potter  v.  Hutchison  Mfg.  Co.,  to  answer  before  the  justice  "on  the 

87  Mich.  59.  twenty-first     day    after     the     service 

1.  Thompson  v,  Patterson,  2  Miles  hereof  "  was  held  sufficient,  the  court 
(Pa.)  146.  saying  that  the  defendant  had  it  in  his 

2.  Winters  v.  Hughes,  3  Utah  446;  power  to  determine  with  mathemalical 
Davidson  v.  Heidenheimer,  2  Tex.  accuracy  the  day  fixed  in  the  summons 
Unrep.  Cas.  490.  for    trial    of    the  case.     Wideman   v. 

But  in    Wisconsin  it  has  been  held  Pruitt,  52  S.  Car.  84. 
that  even   if   the  summons  does   not        AUowanoe  of  Mere  Time  than  Necessary, 

comply  with  the  law  in  regard  to  notice  — Where  the  summons   required   the 

of  the  time  when  the  defendant  is  re-  defendant  lo  appear  at  a  term  of  the 

quired  to  appear,  yet  as  the  law  fixes  court  to  be  held  on  a  date  designated, 

the  time  to  which  he  is  entitled,  and  and  also  required  him  to  file  his  answer 

he  is  presumed    to  know  the  law,  a  within  twenty  days  after  the  service  of 

summons  should   not  be  set  aside  for  the  summons,    it    was   held   that  as, 

this  objection.     Po  ter  v.  Vandercook,  under  the  statute,  the  summons  must 

11  Wis.  70.     See  also  Guion  v.  Melvin,  allow  the   defendant  twenty  days  in 

69  N.  Car.  242.  which  to  answer,  and  must  notify  him 

Mast  Not  Depend  upon  Reference  to  Ex-  of  the  lime  at  which  he  was  to  appear 

trinsie  Faots  —  North  Dakota,  —  Under  in   court,   the  summons   in    this  case 

a  statute  providing  that  a  summons  which    required     the    answer    within 

must   contain  "  a  direction   that   the  twenty  days  after  service  was  proper, 

defendant  appear  and  answer  before  and  the  further  requirement  to  answer 

the  justice,  at  his  office,  at  the  time  on  a  specified  date  set  out,  which  was 

specified  in  the  summons,"  it  was  held  more  than  twenty  days  after  service, 

that  the  time  must  be  specified  in  the  had  the  effect  to  give  him  until  that 

summons,  and  that  a  summons  from  date,  which  was  more  than  he  was  en- 

which   the   time   for    appearance  can  titled  to.   Gould  v.  Johnston,  24  Minn, 

only  be  gathered  by  reference   to  an  188. 

extrinsic  fact  is  bad,  as  where  the  de-        3.  Welch  v.  Singleton,  95  Ga.  519. 

fendant  is  commanded  to  appear  not  Compare  Richmond,  etc.,  R.  Co.  v,  Ben- 

on    any    particular  day,  but    on    the  son,  86  Ga.  203. 

seventh  day  after  service  of  the  sum-        4.  Menominee  v.  Circuit  Judge,  81 

mons.     Miner  v,  Francis,  3  N.  Dak.  Mich.  577,  wherein  it   was  said   that 

549*  while  this  may  not  answer  technically 

South  Carolina, —  But  under  a  statute  as  a  return  day,  to  all  intents  and  pur- 

which   merely   required    that  a  com-  poses  it  is  one.    "  The  '  day  of  appear- 

plaint  should  be  served  on  the  defend-  ance '  is  mentioned  in  the  rule  to  plead, 

ant  "  not  less  than  twenty  days,"  etc.,  notice  of  which  is  served  with  the  copy 

a  summons   requiring  the  defendant  of  the  declaration,  just  as  explicitly 
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(4)  Sufficiency  of  Copy  Served.  —  It  is  held  that  the  copy  of  a 
summons  served  must  designate  the  answer  day.  If  a  sheriff 
may  leave  out  of  the  copy  some  things  which  must  be  contained 
in  the  original  summons,  he  cannot  leave  out  the  vital  things  of 
which  he  is  commanded  to  give  the  defendants  notice.1  But  on 
the  other  hand,  a  mere  defective  designation  has  been  held  suffi- 
cient to  require  due  diligence  on  the  part  of  the  defendant.* 

d.  Returnable  to  Wrong  or  Impossible  Time  or  Term. 

—  So  a  writ  is  bad  which  is  returnable  to  a  time  when  no  term 
is  to  be  held,3  or'to  a  wrong  or  impossible  time  or  term,4  as 

as  it  is  in  a    summons   or    chancery  at  the  Superior  Court  to  be  held  "  in 

subpoena.     It  does  not,  it  is  true,  name  and  for  the  county  of  Sumter  on  the 

the  day  and  year  in   words  or  figures,  second  Monday  in  April  next,"  but  by 

but  it  requires  an  appearance  within  mistake  the  copy  process  required  the 

twenty  days  from  the  date  of  service,  defendant  to  appear  at  the  Superior 

which   makes  the  time  of  appearance  Court  to  be  held  "  on  the  second  Mon- 

as  certain  and  definite  as  in  the  other  day  in  December  next."     It  appearing 

writs/'  that  the  process  and  copy  process  were 

1.  Jones  v.  Marshall,  3  Kan.  App.  dated  December  28, 1883,  that  the  next 
529;  Arden  v.  Walden,  1  Edw.  (N.  Y.)  term  of  Superior  Court  was  in  April 
630,  holding  that  service  of  a  subpoena  following,  and  that  no  term  of  court 
to  appear  and  answer  which  had  a  re-  met  in  December,  the  service  of  (his 
turn  day  and  month  left  blank  was  not  declaration  and  copy  process  were  held 
good  service, and  the  proceedings  under  sufficient  to  put  the  defendant  on  no- 
it  would  be  set  aside,  but  as  this  was  a  tice  of  the  case,  and  as  he  took  no 
clerical  error,  and  the  defendant  had  action  until  after  the  rendition  of  judg- 
the  benefit  of  the  delay,  the  court  re-  merit,  this  clerical  defect  was  not  su re- 
fused to  give  costs;  Hoary  v.  McHale,  cient  to  cause  it  to  be  set  aside,  nor 
2  Pa.  Dist.  686,  holding  that  where  the  would  it  furnish  a  ground  for  an  affi- 
summons  fixed  the  return  day  two  days  davit  of  illegality.  Williams  v.  Bu- 
earlier  than  that  fixed  in  the  copy  of  chanan,  75  Ga.  789. 
the  summons  served  on  the  defendant,  Actual  Notice.  —  Where  a  justice's 
a  judgment  by  default  on  the  day  fixed  summons  was  made  returnable  at  one 
in  the  summons  could  not  be  sustained,  o'clock  in  the  afternoon,  and  the  copy 
See  also  Monroe  v.  White,  25  N.  Y.  delivered  to  the  defendant  specified 
App.  Div.  292;  Hatfield  v.  At  wood,  one  o'clock  in  the  forenoon,  at  which 
(N.  Y.  City  Ct.  Spec.  T.)  15  Civ.  Pro.  latter  time  the  defendant  appeared, 
(N.  Y.)  330.  roused  the  justice  out  of  bed,  and  took 

2.  Gould  v.  Castel,  47  Mich.  604,  a  nonsuit,  but  before  the  real  time  had 
wherein  the  copy  of  a  subpoena  in  arrived  he  saw  the  original  summons, 
chancery  served  upon  the  defendant  it  was  held  that  the  nonsuit  was  void, 
omitted  to  give  the  date  of  (he  return  Merrick  v.  Mayhue,  40  Mich.  196. 
day,  but  he  wailed  for  some  time  after  3.  Brown  v.  Simpson,  3  Stew.  (Ala.) 
a  decree  pro  confesso,  and  then  moved  331;  Haws  v.  Clark,  37  Iowa  355; 
to  vacate  the  proceedings  subsequent  Lyon  e>.  Vanatta,  35  Iowa  521 ;  Holli- 
to  the  bill  and  the  issuance  of  the  sub-  day  v.  Cooper,  3  Mo.  286,  holding  that 
poena  on  the  ground  of  such  omission,  a  writ  returnable  to  no  term  known  to 
making  no  showing  of  merits  and  ten-  the  law  of  the  land  is  a  nullity,  and 
dering  no  answer,  and  suggesting  no  appearance  will  not  cure  the  defect; 
excuse  or  explanation  of  his  delay.  It  Coda  v.  Thompson,  39  W.  Va.  67,  hold- 
was  held  that  he  was  guilty  of  such  ing  that  process  returnable  to  a  day 
gross  laches  that  his  motion  should  be  which  is  not  a  lawful  return  day  is 
denied.  absolutely  void  and  cannot  be  amended. 

Service  of  Declaration. —  A   declara-  4.  Lowrey  v.  Richmond,  etc.,  R.  Co., 

tion  in  Suiter  Superior  Court  prayed  83  Ga.  504;  Baker  v.  Brown,  18  N.  H. 

for  process  requiring  the  defendant  to  551,  holding  that  a  summons  naming  a 

be  and  appear"  at  the  next  Superior  different  return  day  from  that  desig- 

Court  of  said  county,"  and  the  original  nated   in  the  writ  is  bad;   Nelson  c. 

process  required  him  to  be  and  appear  Swett,  4  N.  H.  256;  Scott  v.  Watts,  1 
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where  a  day  which  has  passed  is  named  as  the  return  day.1 

Betnroable  Out  of  Term.  —  Where,  by  law,  process  is  returnable  in 

term  time  it  cannot  be  made  returnable  out  of  term,  and  if  it  is 

made  so  returnable  it  is  fatally  defective  and  should  be  quashed.9 

Exception!  to  Bole.  —  This  rule  is  subject,  however,  to  exceptions 

which  are  specifically  provided  for  by  statute,8  or  by  rule.4 

Tex.  App.  Civ.  Cas.,  §  88;  McNeil  year  was  simply  a  clerical  error  which 
v.  Ballinger,  i  Tex.  App.  Civ.  Cas.,  was  amendable,  a  mere  inspection  of 
§  841;  Wright  v.  Wilmot,  22  Tex.  398,  the  paper  showing  that  the  mistake 
which  was  a  writ  commanding  the  de-  had  occurred  in  fixing  the  next  term  of 
fendant  to  appear  "  on  the  16th  Mon-  the  court  as  to  be  held  on  the  first  Mon- 
day after  the  4th  Monday  in  September,  day  of  January,  1883,  instead  of  on  the 
1858/'  and  it  was  held  that  the  writ  first  Monday  of  January,  1884.  Kelly 
should  be  quashed;  McNeil  v.  Ballin-  v.  Harrison,  69  Miss.  856. 
ger,  1  Tex.  App.  Civ.  Cas.,  §  841,  2.  McArthurv.  McEachin,  64  N.  Car. 
wherein  it  was  held  that  a  summons  to  72;  Woodley  v.  Gilliam,  64  N.  Car. 
appear  "  on  the  third  Monday  in  July,  649;  Raub  v.  Otterback,  89  Va.  645; 
A.  D.  1S7,  it  being  the  17th  day  of  that  Wood  v.  Hill,  5  N.  H.  229  [citing  Bull- 
month  in  that  year,"  was  fatally  de-  ard  v.  Nantucket  Bank,  5  Mass.  100; 
fective  because  it  stated  an  impossible  Burk  v.  Barnard,  4  Johns.  (N.  Y.)  300; 
time;  Scott  v.  Watts,  I  Tex.  App.  Civ.  Green  v.  Rivet,  2  Ld.  Raym.  772] ; 
Cas.,  §  88;  Covington  v.  Burleson,  28  Cramer  v.  Van  Alstyne,  9  Johns.  (N. 
Tex.  368,  holding  that  a  defendant  Y.)  386,  holding  that  such  process  is 
was  not  bound  to  appear  to  a  citation  void  and  cannot  be  amended;  Leigh  v. 
commanding  him  to  appear  "  on  the  Alpaugh,  24  N.  J.  L.  629,  holding  that 
second  Monday  after  the  tenth  Monday  a  capias  ad  respondendum  returnable  in 
in  March,  A.  D.  1861,"  because  it  was  vacation  is  void;  Mills  v.  Bond,  1  Stra. 
an  impossible  date,  but  he  might  avail  399.  See  also  Boals  v.  Shules,  29  Iowa 
himself  of  the  defect  on  writ  of  error.  507,  wherein  the  term  was  properly 
See  also  Davidson  v.  Heidenheimer,  2  designated,  but  was  described  as  com- 
Tex.  Unrep.  Cas.  490.  mencing  on  a  day  prior  to  the  actual 

1.  Hendricks  v.  Pugh,  57  Miss.  157;  commencement   thereof.     But  in  this 

Holzman  v.  Martinez,  2  N.  Mex.  271,  connection  see  further  infra,   III.  12. 

holding  that  a  writ  issued  on  Septem-  /.  Sufficiency  of  Designation  of  Return 

ber  22,   1880,  and  returnable  "  at  the  Day. 

next  March  term,  i83o,"  was  bad  as  8.  Woodley  v.  Gilliam,  64  N.  Car. 

being  returnable  at  an  impossible  term,  649;  Tate  z>.  Powe,  64  N.  Car.  644. 

Prince,   C.    J.,   dissenting    upon    the  Under  an  Eminent  Domain  Aot  provid- 

ground  that  the   words  "  next  March  ing  that  if  a  petition  is  presented  to  a 

term  "  made  the  time  sufficiently  plain  judge  in  vacation,  the  judge  shall  note 

and  distinct  for  any  one  of  ordinary  thereon  the  day  of  presentation  and 

understanding  to  apprehend,  and  that  the  day  when  he  will  hear  the  petition, 

the  year  1880,  instead  of  i8St,  was  evi-  and  shall  issue  orderof  summons,  etc., 

dently  a    clerical    error;    Violand    v.  it  was  held  that  the  summons  in  such 

Saxel,  31  Tex.  283.     See  also  Binyard  a  case  is  returnable  to  the  court  and 

v.   McCombs.   1  Tex.  Civ.  App.  Cas.,  not  to  the  judge.     St.  Louis,  etc.,  R. 

§  520;  Genther  v.  Fuller,  36  Iowa  604.  Co.    v.  Postal   Tel.  Co.,   173  111.   508. 

Amendment. —  Where  the  return  day  See  also  Bowman  v,  Venice,  etc.,  R. 

in  the  writ  was  a  day  long  past  when  Co.,  102  111.  459. 

the  writ  was  made  and  the  parties  ap-  Ho  Day  Fixed  for  Hearing.  —  "  When 

peared  to  the  action,  it  wa3  held  that  the  petition  is  filed  with  the  clerk,  in 

an  amendment  substituting  1873   for  vacation,  and  no  order  is  made  by  the 

1872  was  properly  allowed,  being  made  judge  fixing  a  day  for  the  hearing,  it 

to  correct  an  obvious  mistake.    Guptill  is  correct  practice,  under  the  statute, 

v.  Home,  63  Me.  405.  for  the  cleric  to  issue  summons  return- 

Mistake  Appearing  from  Mere  Inspec-  able   to  the  ensuing  term  of  court,  as 

tion.  —  Where   a  summons  issued   on  in  other  cases."     Hercules  Iron  Works 

December  7,  1883,  was  made  returnable  v.  Elgin,  etc.,  R.  Co.,  141  111.  491. 

on  the  first  Monday  of  January,  1883,  4.  Gould  v.  Spencer,  5  Paige  (N.  Y.) 

it   was  held  that  the  mistake  in  the  541,  wherein  it  appeared  that  the  chan- 
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e.  Intervening  Terms.  —  It  is  not  proper  to  make  the  process 
returnable  to  a  term  which  overleaps  an  intervening  term  between 
the  date  of  issuance  and  the  date  of  the  return  fixed  by  law.1 
*  /.  Failure  OF  TERM.  —  Where  it  is  provided  by  statute  that 
upon  a  judge's  failure  for  any  cause  to  hold  his  court  at  the  term 
fixed  by  law,  he  shall  hold  the  term  at  a  time  designated,  process 
must  be  made  returnable  with  reference  to  the  regular  term.* 

eery  court  was  legally  open  on  all  days  forms  prescribed  by  statute  of  writs  to 
except  Sunday,  and  that  the  process  be  personally  served  require  service 
could  be  returnable  on  any  day,  either  before,  and  return  at,  the  next  sue- 
in  vacation  or  term,  except  Sunday,  ceeding  term."  Will  v.  Whitney,  15 
unless  otherwise  provided.  Ind.  194,  quoted  in  Briggs  v.  Sneghan, 

1.  Connecticut.  —  Nichols  v.  Shaw,  1  45  End.  14. 

Root  (Conn.)  315.  In  Shirley  v.  Wright,  2  Salk.  700,  it 

Georgia.  —  St.  Marys  Bank  v.  Mum-  was  said  that  the  mesne  process  must, 

ford,  6  Ga.  44.  be  made  returnable  to  the  same  or  next 

Illinois.  —  Culver  v.  Phelps,  130  111.  term,  and  that  if  a  term   be  omitted  it 

217;  Miller  v.  Handy,  40  III.  448;  Cal-  is  void,  for  otherwise  the   defendant 

houn  v.  Websier,  3  111.  221;  Hildreth  might  be  kept  unreasonably  long  in 

v.  Hough,  20  III.  331;  Elee  v.  Wait,  28  prison.     Cited  in   Shirley  v.  Hagar,  3 

111.  70;  Hochlander  v.  Hochlander,  73  Blackf.  (Ind.)  225. 

111.  618.  In  New  Hampshire  it  was  held  that 

Indiana. — Shirley  v.  Hagar,  3  Blackf.  mesne  process  commanding  the  arrest 

(Ind.)  225;  Carey  v.  Butler,  n  Ind.  391;  of  the  defendant,  returnable  after  an 

Biiggs  v.  Sneghan,  45  Ind.  14.  intervening  term,  is  void;    but  other 

Maine.  —  McAlpine  v.  Smith,  68  Me.  writs,    in    such   cases,   are  generally 

423;  Ames  v.  Weston,  16  Me.  266.  amendable.     Kelly  v.  Gilman,  29  N. 

New  Jersey.  —  Van  Ness  v.  Harrison,  H.  385. 

3  N.  J.  L.  214.  Change  to  Legal  Return  Day  Before 

New    York.  —  Bunn    v.   Thomas,   2  Service. —  In  Dodge  v.  Hunter,  85  Me. 

Johns.  (N.  Y.)  190.  121,  a  writ  dated  December  19,  1890, 

See  infra.  III.   12.  /.  (6)  Where  Writ  was  made  returnable  at  the  June  term, 

Is  Dated   in   Month   in    Which    Term  instead  of  "  one  of  the  next  two  terms  " 

Begins.  after  date  as  required  by  the  statute, 

Where  the  Defect  Is  Apparent  upon  In-  and  thereafter,  before  personal  service 

speotionof  the  Becord,  it  is  nol  necessary  upon  the    defendant,   the  return  day 

to  plead  it  in  abatement,  but  it  may  be  was  changed  to  the  April  term,  being 

taken  advantage  of  by  motion  season-  one  of  the  next  two  terms  as  required 

ably  filed.     McAlpine  v.  Smith,  68  Me.  by  law.     A  new  attachment  was  made 

423.  and  the  cause  entered  at  the  amended 

Mesne  Process  must  be  returnable  to  term,  after  which  the  defendant  ap- 

the  next  term.     Hackett  v.  Ford,  4  T.  peared  and  pleaded  the  general  issue. 

B.  Mon.  (Ky.)  88.  It  was  held  that  a  change  of  return  day 

Common-law  Rule.  —  *'  It  was  the  did  not  necessitate  a  change  of  date  of 
common  law,  that  a  writ  to  be  executed  the  writ,  for  the  new  return  day  was  a 
on  the  person  could  not  run  beyond  a  legal  one  and  in  full  compliance  with 
term.  It  was  a  rule  in  favor  of  the  lib-  the  statute.  If  the  writ  "had  been 
erty  of  the  subject.  Suits  at  common  made  returnable  at  the  next  term  after 
law  were  commenced  by  capias;  and,  reasonable  time  for  service,  but  failed 
if  they  could  have  been  made  to  run  of  service,  and  the  return  day  was 
beyond  a  term,  it  is  easy  to  see  that  changed  and  then  served,  the  date  of 
they  might  have  been  used  as  instru-  the  writ  would  then  have  been  errone- 
ments  to  keep  men  unjustly  confined  ous;  and  the  writ  on  its  face  would 
in  jail.  This  leason,  as  a  general  prop-  have  shown  that  it  was  returnable  after 
osition,  does  not  exist  in  this  state  at.  an  intervening  term  at  which  it  should 
present.  But  there  are  reasons  of  pub-  have  been  returnable,  and  hence  would 
lie  policy  which  render  it  proper  that  have  been  abatable.'* 
writs  should  not  lie  indefinitely  in  the  2.  Jones  v.  Austin,  16  Ark.  336,  hold- 
hands  of  officers  unexecuted,  and  the  ing  that  by  a  statute  which  provided 
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g.  Where  There  Are  Several  Defendants.  —  In  an 
action  against  defendants  jointly  liable,  one  of  whom  resides  in 
another  county,  the  original  summons  and  the  one  to  the  non- 
resident defendant  must  command  an  appearance  at  the  same 
term ;  if  the  defendants  are  cited  to  appear  at  different  terms  the 
cause  must  be  dismissed,  and  both  defendants  may  move  for 
this  purpose.1 

//.  Returnable  Instanter.  —  A  summons  issued  during  the 
term  of  court  and  returnable  instanter  is  a  nullity,  and  confers 
no  jurisdiction  upon  the  court  by  virtue  of  its  service.* 

Statutory  Provision  is  sometimes  made,  however,  for  the  issuance 
of  process  returnable  forthwith,  as  where  there  is  danger  of  losing 
the  benefit  of  the  process  by  delay,8  and  when  made  so  return- 
able the  justice  may  render  judgment  forthwith  upon  the  return 
of  the  writ.4 

i.  Short  Summons.  —  In  some  states  statutes  provide  for 
the  use  of  a  short  summons,  i.  *.,  a  summons  shortening  the  time 
for  appearance,   in    particular  cases,    as  where  one  or  both   of 

that  "  whenever,  for  any  cause,  any  motion  because,  after  such  refusal, 
judge  of  the  Circuit  Court  shall  fail  to  they  pleaded  to  the  merits  and  con- 
hold  any  of  his  courts  at  the  terms  tested  the  plaintiff's  right  to  recover, 
hereinbefore  provided  for,  he  shall  2.  Joiner*.  Delta  Bank,  71  Miss.  382, 
hold  a  term  of  said  court  to  commence  holding  that  being  without  form  and 
on  the  eighth  Monday  thereafter,  un-  absolutely  void  as  a  summons  11  could 
less  the  term  of  some  other  court,  in  not  be  amended,  notwithstanding  judg- 
the  same  circuit,  shall  fall  on  said  mentwab  not  taken  until  the  next  term, 
eighth  Monday;  and  then,  and  in  that  See  also  Hunsaker  v.  Coffin,  2  Oregon 
case,  said  judge  shall   fix  upon  some  107. 

convenient  time  for  holding  a  term  of  3.  Cothran  v.  Knight,  47  S.  Car.  243; 

said  court,  etc.,"   ihe  legislature   in-  Cavendet   v.   Ward,   28  S.   Car.   470; 

tended  the  special  term  to  be  an  ad-  Gehring  v,  Pfrommer,  1  Marv.  (Del.) 

journed  term  only  for  the  purpose  of  336. 

trying  the  causes  then  on  the  docket  Showing    at  to  Necessity  for  Baton 

which   by   reason   of  such  failure  re-  Forthwith.  —  Where  a  statute  provides 

mained  undetermined,  and  did  not  in-  that    a    justice,    before   issuing    such 

tend  10  afford  an  opportunity  for  the  summons,  shall  be  satisfied  as  to  the 

determination  of  new  suits.  necessity  therefor,  either  on  the  oath 

Issuance  Before  or  After  Appointment  of  the  plaintiff  or  otherwise,  it  is  suffi- 
of  Special  Term.  —  In  Illinois,  under  a  dent  if  the  record  shows  that  the  jus- 
statute  prevailing  in  1851,  it  was  held  tice  was  satisfied  with  the  mere  state- 
that  process  issued  after  the  appoint-  ment  of  the  party.  Gehring  v.  Pfrom- 
ment  of  a  special  term  of  the  Circuit  mer,  1  Marv.  (Del.)  336;  Bishop  v. 
Court  by  the  judge  in  vacation  might  Carpenter,  1  Houst.  (Del.)  526,  holding 
be  made  returnable  to  such  special  that  a  defect  in  Ihe  record  in  this  re- 
term.  Darby  v.  McConnel,  13  111.  352;  gaid  is  waived  by  appearance, 
and  that  process  which  had  issued  be-  The  appearance  in  the  record  of  an 
fore  the  appointment  of  such  term,  affidavit  of  the  plaintiff  to  the  effect 
returnable  to  the  next  general  term,  that  there  was  danger  of  losing  the 
should  be  deemed  and  held  returnable  benefit  of  the  process  by  delay  was  held 
to  the  special  term,  Rucker  v.  Fuller,  sufficient,  without  the  statement  on  the 
ii  Hi.  223.  record  that  the  justice  was  satisfied  by 

1.  Bailey   v.   Almand,   98  Ga.    133,  such  oath  that  1  here  was  such  danger, 

holding  that  the  defendants  were  not  Hunter  v.  Roach,  1  Penn.  (Del.)  265. 

cut  off  from  assigning  error  by  the  re  4.  Hunter  v.  Roach,  1  Penn.  (Del.) 

fusal  of  the  magistrate  to  grant  their  265. 
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the  parties  are  nonresidents.1  And  such  a  summons  must 
notify  the  defendant  to  appear  and  answer  upon  the  notice  required 
by  the  statute,  else  it  will  be  bad.* 

Summon*  Heed  Hot  Show  Bight  to  Its  Use.  —  Where  the  statute  does 
not  require  it,  a  short  summons  need  not  show  on  its  face  why  a 
long  summons  was  not  employed,  but  if  the  facts  are  such  as 
justify  the  use  of  a  short  summons,  the  defendant,  upon  making 
the  fact  to  appear,  is  entitled  to  have  an  order  dismissing  the 
cause.3 

j\  Sunday  or  Legal  Holiday.  —  Sunday  being  dies  non* 
it  is  held  in  some  cases  that  process  returnable  on  that  day  is 
void,*  and  the  same  opinion  has  been  held  with  reference  to  a 

1.  Milligan  v.  Fles,  (N.  Y.  City  Ct.  within  which  short  summons  from  a 
Spec.  T.)  21  Abb.  N.  Cas.  (N.  Y.)  04,  justice's  court  may  be  made  return- 
wherein,  under  a  code  provision  that  a  able.  Simonson  v.  Durfee,  50  Mich.  80. 
short  summons  might  issue  when  the  Use  of  Long  and  Short  Summons.  —  In 
plaintiff  or  defendant  did  not  reside  Segar  v.  Muskegon  Shingle,  etc.,  Co., 
within  the.  particular  territory  limits,  81  Mich.  344,  it  was  held,  under  the 
it  was  held  that  the  fact  that  either  or  statute  providing  for  a  short  summons 
boih  parties  had  an  office  or  place  of  from  a  justice's  court  where  the  de- 
business  within  such  limits  did  not  fendant  is  a  nonresident  of  the  county, 
affect  the  provision.  See  also  Goodbar  that  if  a  long  summons  is  used  it  will 
v.  Owen,  70  Miss.  840.  be  presumed  that  the  defendant  is  a 

Time  Question  for  the  Justice.  —  Under  resident  of  the  county, 
the  Code  of  Mississippi ,  when  one  of  In  Moore  v.  Vrooman,  32  Mich.  526, 
the  parties  before  a  justice  of  the  peace  it  was  held  that  the  statute  authoriz- 
is  a  nonresident,  it  may  be  made  to  ing  a  short  summons  where  the  plain- 
appear  by  either  that  a  delay  until  the  tiff  was  nonresident  was  permissive 
regular  term  would  result  in  injury,  in  and  not  imperative,  and  that  the  use 
which  case  the  justice  may  make  the  of  the  long  summons  did  not  render 
summons  returnable  at  a  reasonable  the  judgment  void  for  want  of  juris- 
time  to  be  named  by  him,  and  what  is  diction.  But  in  Allen  v.  Mills,  26  Mich, 
a  reasonable  time  within  the  meaning  123,  it  was  held  that  under  the  statutes 
of  this  statute  is  a  question  for  the  de-  in  force  in  1872,  if  both  the  plaintiff 
cision  of  the  justice.  Goodbar  v.  Owen,  and  defendant  were  residents  of  the 
70  Miss.  840.  county  a  long  summons  was  authorized 

2.  Everts  v.  Fisk,  44  Mich.  515;  and  a  short  summons  was  not,  and  that 
Mead  v.  Hart  well,  (C.  PI.  Gen.  T.)  24  if  either  plaintiff  or  defendant  was  a 
Civ.  Pro.  (N.  Y.)  217,  10  Misc.  (N.  Y.)  nonresident  a  short  summons  was  au- 
662,  wherein  a  summons  required  the  thorized  and  a  long  summons  was  not. 
defendant  to  answer  "within  two  8,  Stoll  v,  Padley,  98  Mich.  13.  where- 
days  "  after  service,  and  it  was  held  in  the  defendant  not  only  did  not  make 
that  regularly  the  summons  must  have  the  fact  appear  that  the  plaintiff  was 
required  the  answer  within  six  days  not  entitled  to  a  short  summons,  hut 
unless  the  plaintiff  or  defendant  re-  on  the  trial  made  it  appear,  by  an  ap- 
sided  without  the  city  of  New  York,  in  plication  for  security  for  costs,  that  the 
which  case  the  justice  of  the  court  plaintiffs  were  nonresidents,  and  were 
might  by  order  direct  that  "  the  de-  therefore  entitled  to  a  short  summons, 
fendant  be  summoned  to  answer  within  4.  See  the  title  Sunday^  Am.  and  Eng. 
a  shorter  time,  specified  therein,  not  Encyc.  of  Law,  and  see  also  the  article 
less  than  two  days  after  the  service,"  Sundays  and  Holidays,  post,  p.  11B9. 
under  which  provision  the  exact  time  5.  Gould  v.  Spencer,  5  Paige  (N.  Y.) 
must  be  specified.  See  also  Pantall  v.  541,  holding  that  although  the  Court 
Dickey,  123  Pa.  St.  431.  of  Chancery  was  legally  open  on  all 

Exclusion  of  Sunday.  —  Under  Com  p.  other  days,  it  could  not  be  opened  or 

Laws    Mich.    (1871),    §§    5264,    5265,  held  on  Sunday  for  any  purpose,  and 

(Comp.  Laws  1897,  §§  718,  719),  Sun-  that  therefore  it  was  irregular  to  make 

day  is  not  included  in  the  two  days  any  process  returnable  on  that  date; 
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justice's  summons  returnable  on  a  legal  holiday.  *  In  other  cases, 
however,  a  legal  holiday  has  been  held  not  to  be  dies  non  in  the 
sense  that  the  Sabbath  is,*  and  where  the  law  fixes  the  return 
day  of  the  writ,  it  has  been  held  that  if  such  day  should  fall  on 
Sunday  or  a  legal  holiday  the  writ  is  not  void,  but  the  return 
day  is  continued  and  becomes  the  Monday  succeeding,  or  the 
first  day  upon  which  the  court  may  sit.3 

k.  Computation  of  Time.  —  In  computing  the  time  which 
intervenes  between  the  issuing  of  a  writ  and  the  beginning  of  the 
term  to  which  it  is  made  returnable,  where  the  statute  does  not 

that  Sunday  was  expressly  excepted  able  on  a  legal  holiday  is  valid.  No 
by  the  rule  which  authorized  process  action  of  any  kind  is  required  of  a  de- 
to  be  made  returnable  on  any  day  fendant  under  a  subpoena  on  the  return 
either  in  vacation  or  term;  Peck  v.  day  of  the  writ.  He  is  not  required  to 
Cavell,  16  Mich.  10,  holding  that  where  appear  or  enter  an  appearance  at  that 
an  execution  from  a  justice's  court  was  time.  On  the  trial  he  is  informed  by  a 
by  law  returnable  on  the  sixtieth  day  note  at  the  bottom  of  the  writ  that 
after  its  date,  but  the  officer  was  per-  nothing  is  required  of  him  then.  If  he 
mitted  by  statute  to  make  the  return  intends  to  make  a  defense  it  is  only 
at  any  time  within  five  days  thereafter,  necessary  to  answer,  plead,  or  demur 
he  might  make  the  return  at  any  time  to  the  bill  within  the  time  required  by 
on  the  sixtieth  day,  but  if  the  sixtieth  law.  If  a  defendant  does  not  intend 
day  fell  on  Sunday  a  return  on  that  to  make  a  defense,  the  fact  that  the  re- 
day  would  be  void;  Boyd  v.  Vander-  turn  day  of  the  subpoena  is  a  legal  holi- 
camp,  i  Barb.  Ch.  (N.  Y.)  273,  holding  day,  on  which  the  couit  cannot  sit, 
that  an  execution  returnable  on  Sun-  cannot  be  of  importance  or  concern  to 
day  is  irregular,  but  may  be  amended  him,  and  if  he  does  make  a  defense  the 
to  promote  the  purposes  of  justice;  fact  can  do  him  no  wrong.  Besides,  the 
Arctic  F.  Ins.  Co.  v.  Hicks,  (Supm.  Ct.  chancery  act  provides  that  the  court 
Gen.  T.)  7  Abb.  Pr.  (N.  Y.)  204,  hold-  shall  be  considered  always  open  for 
ing  thai  an  order  for  examination  in  the  return  of  such  writs.  Kinney  v. 
supplementary  proceedings  made  by  Emery,  37  N.  J.  Eq.  339. 
the  judge  returnable  on  Sunday  is  Legal  Holiday  Falling  on  Snnday.  — 
void.  See  also  Prime  v.  Mason,  11  Where  the  statute  named  certain  days, 
Mod.  120;  Swann  v.  Broome,  3  Burr,  as  the  tweniy-fifth  day  of  December 
1595 ;  Kenworthy  v.  Peppiat,  4  B.  &  and  the  first  day  of  January,  as  legal 
Aid.  288,  6  E.  C.  L.  488.  holidays,  and  precluded  the  courts  from 

1.  Leonosio  v.  Barlilino,  7  S.  Dak.  sitting  on  such  days,  it  was  held  that 
93;  People  v.  Schwartz,  (Supm.  Ct.  the  restriction  applied  only  to  the  days 
Gen.  T.)  3  Abb.  Pr.  N.  S.  (N.  Y.)  395,  named,  and  if  any  of  such  days  should 
holding  that,  in  the  absence  of  an  fall  on  Sunday  the  following  day  would 
appearance,  the  justice  was  without  not  be  a  legal  holiday  except  as  it  re- 
jurisdiction  even  to  adjourn  the  pro-  lated  to  commercial  paper.  Ostertag 
ceedings.  v,   Galbraiih,  23   Neb.   730.     See  also 

2.  Gehring   v.    Pfrommer,    1    Marv.  State  v.  King,  23  Neb.  540. 

(Del.)  336,  holding  that  where  the  stat-  3.  Matter  of    Senate   Resolution,   9 

ute  permitted  the  issuance  of  a  sum-  Colo.  634;    Ostertag  «/.  Galbraith,  23 

mons  by  a  justice  returnable  forthwith,  Neb.  730. 

upon  being  satisfied  of  the  danger  of  Amendment.  —  In  McEvoy  v.  School 

losing  the  benefit  of  the  process  by  de-  Dist.   No.  8,  38  N.  J.  Eq.  420,  it  was 

lay,  a  writ  of  summons  issued  return-  held  that  a  subpoena  made  returnable 

able  forthwith  on  May  30,  being  Deco-  on  Sunday  by  inadvertence,  but  served 

ration  Day,  was  not  returnable  on  a  more  than  ten  days  before  the  return 

dies  non  so  as  to  invalidate  the  judg-  day,  could  be  amended  by  making  it 

ment,  that  day,  although  a  legal  holi-  returnable  on  the  following  Monday, 

day,  not  being  a  dies  non  in  the  sense  and  as  amended  it  was   sufficient  to 

that  the  Sabbath  is.  support  a   decree  pro  confesso  on  that 

A  SubpoBna  ad  Respondendum  return-  day. 
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provide  that  the  writ  shall  be  issued  such  number  of  entire  days 
before  the  first  da}'  of  the  following  term,  the  practice  is  to 
exclude  the  first  day  and  include  the  last.1 

The  Intervening  of  Sunday  or  of  a  Legal  Holiday  between  the  first  and 
'last  days  of  the  prescribed  period  is  not  to  be  noticed,  however, 
unless  such  days  are  expressly  excepted  by  the  law  itself.* 

/.  Sufficiency  of  Designation  of  Return  Day  —  (i)  In 

General.  —  Where  there  is  such  a  confusion  of  dates  in  a  writ  as 
to  delude  the  defendant  as  to  the  proper  time  for  appearance,  a 
motion  to  quash  will  be'sustained.8 

At  Term  Generally.  —  Where  the  law  fixes  the  particular  day  of 
the  return  term  upon  which  process  shall  be  returnable  when 
issued  a  specified  number  of  days  before  the  beginning  of  such 
term,  it  is  sufficient  if  the  command  in  the  summons  is  to  appear 
at  the  term  generally,  without  designating  the  day4  or  month.* 

1.  Garner  v.  Johnson,  22  Ala.  494;  1863,  and  was  returnable  "  on  the  first 
Krohn  v.  Terop'in,  2  Ind.  146;  Womack  Monday  in  July  next,"  but  the  true 
v.  McAhren,  9  Ind.  6:  Pollard  v.  Yoder,  date  upon  which  the  writ  issued  was 
2  A.  K.  Marsh.  (Ky.)  267;  Sappington  between  June  20  and  25,  1863. 

v.  Lenz,  53  Mo.  A  pp.  44.  See  also  4.  Yonge  v.  Broxson,  23  Ala.  684; 
Easton  v.  Chamberlin,  (Supm.  Ct.)  3  Anderson  v.  Pearce,  36  Ark.  293,  hold- 
How.  Pr.  (N.  Y.)  412;  Taylor  v.  Cor-  ing  that  where  a  summons  was  issued 
biere,  (Supm.  Ct.)  8  How.  Pr.  (N.  Y.)  in  March,  a  sufficient  number  of  days 
385.  Contra%  Warrington  v.  Tull,  5  before  the  beginning  of  the  March  term, 
Harr.  (Del.)  107.  And  see  Am.  and  it  was  sufficiently  returnable  "  on  the 
Eng.  Encyc.  of  Law,  title  Time,  Com-  first  day  of  the  next  spring  term;" 
putation  of.  Gulf,   etc.,   R.   Co.   v.  Wheat,  68  Tex. 

2.  Matter  of  Senate  Resolution,  9  133;  Hare  v,  Niblo,  4  Leigh  (Va.)  359, 
Colo.  634;  Womack  v.  McAhren,  9  Ind.  wherein  a  motion  to  quash  a  writ  of 
6,  holding  that  intervening  Sundays  capias  ad  respondendum  because  it  was 
are  included  except  when  Sunday  is  made  returnable  to  the  next  term  gen- 
the  last  day;  King  v.  Dowdall,  2  Sandf.  erally.  instead  of  to  the  first  day  of  the 
(N.  Y.)  131.  See  also  Easlon  v.  Cham-  term  as  (he  statute  required,  was  held 
berlin,  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  to  have  been  properly  overruled; 
412;  Taylor  v.  Corbiere,  (Supm.  Ct.)  8  Wheeling  Gas  Co.  v.  Wheeling,  7  W. 
How.  Pr.  (N.  Y.)  385.  Va.   22.  citing  O'Brien  v.  Camden,  3 

Sunday   Excepted    by    Statute.  —  But  W.  Va.  20. 
where  a  statute  provided  that  a  war-        Where  There  Are  Two  Return  Days. — 

rant  "  shall  be  made  returnable  on  the  A  summons  returnable  to  "  the  next 

third  day  after  it  shall  issue  (Sundays  term  "  was  held  to  be  returnable  to  the 

excepted),"  it  was  held  that  Sundays  first  day  of  the  next  term,  and  where 

could  not  be  included  in    computing  there  were  two  return  days,  and  less 

the  time  when  the  writ  was  returnable,  than  ten  days  intervened  between  the 

Lowe  v.  Stringham,  14  Wis.  222.  issuance  of  the  summons  and  the  first 

Under  Comp.    Laws    Mich.    (1871),  day  of  the  term  which  was  the  first  re- 

§§5264,  5265,  (Comp.  Laws  1897,  §§718,  turn  day,  and  the  statute  required  at 

719),  Sunday  was  not  included  in  the  least  ten  days  to  intervene  petween  the 

two  days  within  which  short  summons  date  of  the  summons  and  the  first  re- 

from  a  justice's  court  might  be  made  turn  day,  the  summons  was  held  bad. 

returnable,  the  court  holding  that  the  In  such  a  case,  if  the  party  wishes  the 

statute  intended  two  days  as  necessary  summons  to  be  returnable  to  the  sec- 

for  preparation,  and  that  if  one  of  the  ond  return  day  of  that  term  it  should 

days  was  Sunday  a  single  day  was  all  be  so  specified.     Misho  v.  McClelland, 

that  would  be  left  to  the  party.     Simon-  20  Pa.  Co.  Ct.  302. 
son  v.  Durfee,  50  Mich.  80.  5.  Lore  v.  McRae,  12  Ala.  444,  hold- 

8.  Gorman   v.   Steed,    1    W.   Va.    1,  ing  that  where  an  insensible  mention 

Wherein  the  writ  was  dated  October  23,  of  the  month  of  the  term  to  which  the 
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(2)  At  Next  Term.  —  When  a  summons  issues  the  required 
number  of  days  before  the  beginning  of  the  return  term  so  fixed, 
it  is  held  that  it  need  not  command  the  defendant  to  appear  at 
the  next  term,  as  t^e  defendant  is  bound  to  appear  at  such  term 
when  the  summons  regularly  issues,1  though  it  is  better  to  follow 
the  form  prescribed  by  the  statute.' 

(3)  Designation  of  Term  Required  by  Statute.  —  Where,  how- 
ever, the  statute  in  terms  requires  th^t  an  original  notice  shall 
designate  by  name  the  term  at  which  the  defendant  shall  appear, 
it  is  held  that  the  notice  must  comply  therewith  and  mi^st  desig- 
nate the  term  by  name,  and  not  merely  a  timf  from  which  s^id 
term  may  be  inferred,3  and  if  the  correct  term  is  designated, 
but  it  is  described  as  beginning  on  4  wrong  (lay,  jt  is  held  that 
the  notice  is  insufficient,4  though  it  has  been  held  that  where  the 
party  makes  no  showing  that  he  was  misled,  np  error  can  b£ 

writ  is  returnable  is  made  in  (he  writ,  te.rm,  it  was  held  to  be  sufficient,  as 

such  mention    will   be    rejected.     See  "  on  the    19th'  Jay  of   August,  1872," 

also  People  v.  Circuit  Judge,  38  Mich,  that  being  the  commencement  of  the 

308;  People  v.  Circuit  Judge,  41  Mich,  next  term,  the  court  holding  |hat  the 

722.  statute,  while   requiring   the   original 

1.  Davis  v.  McCary,  100  Ala.  545;  notice  to  name  the  term,  did  not  pre- 
Lemonds  v.  French,  4  Greene  (Iowa)  scribe  the  language  to  be  used.  Farro- 
123.  ers'    Ins.  Co.   v.   l^gbsmith,  44  Iowa 

2.  Davis  v.  McCary,  100  Ala.  545.  330. 

3.  Jones,  etc.,  Lumber  Co.  v.  Boggs,  4.  Fernekes  v.  Case,  75  Iowa  152. 
63  Iowa  589;  Hoitt  v.  Skinner,  99  Iowa  Right  Term  —Day  Prior  to  Commence- 
360;  Boals  v.  Shules,  29  Iowa  507;  Van  ment.  —  In  Iowa  it  was  held  that  where 
Vark  v.  Van  Dam,  14  Iowa  232;  Res  the  defendant  is  notified  to  appear  at  a 
Moines  Branch  Bank  v.  Van,  12  Iowa  certain  term,  bu(  the  day  of  the  com- 
523,  holding  that  at  "  the  next  term"  mencemept  of  the  term  is  designated  as 
was  not  sufficient,  though  under  the  a  day  which  is  in  fact  prior  to  the  actual 
formerprovisionsof  the  code  it  was  held  commencement  (hereof,  the  notice  is 
sufficient  to  require  the  party  to  appear  insufficient.  Boajs  v.  Shules,  29  Iowa 
at  the  next  term;  Lemonds  v.  French,  507;  Fernekes  v.  Case,  75  Iowa  152. 

4  Greene  (Iowa)  123;  Butcher  v.  Brand,  But  in  Indiana  it  was  held  that  unf^er 
6  Iowa  235.  But  see  Knappz/.  Haight,  the  statute  providing  that  no  sum- 
23  Iowa  75,  which  seems  to  be  a  less  raons  or  the  service  thereof  shall  be, 
strict  construction  of  the  statute  in  that  set  aside  or  adjudged  insufficient  where 
state.  The  original  notice  fixed  the  there  is  sufficient  substance  about 
day  at  which  the  defendant  was  re-  either  to  inform  the  party  on  whom  it 
quired  to  appear,  and  it  was  held  that  may  be  served  thai  there  is  an  action 
the  failure  to  name  the  term  was  not  instituted  against  him  in  cojiri,  a  sum- 
fatal.  But  in  Decatur  County  v.  Cle-  mons  returnable  before  the  meeting  of 
ments,  18  Iowa  536,  notice  to  appear"on  the  next  term  and  duly  served  more 
or  before  noon  of  the  second  day  of  than  ten  days  prior  to  the  return  day 
the  next  regular  term."  etc.,  was  held  should  not  be  set  aside.  Ross  v.  Glass, 
to  be  insufficient,  though  the  error  in  70  Ind.  391. 

rendering  a  judgment  by  default  there-  Defect  in  Copy  Served.  —  But  where 

on  was  held  to  have  been  such  an  one  the  original  notice  properly  designated] 

as  could  have  been  corrected  by  appli-  (he  term  and  gave  the  correct  day  of  the 

cation  to  the  court  below,  and  would  commencement  thereof,  but  the  copy 

not  be  sufficient  for  a  reversal  where  the  served   on    the   defendant   incorrectly 

record  did  not  show  that  an  application  described  the  day  pf  the  commence- 

for  such  correction  was  made.  ment  pf  the  term  as  ope  prior  to  the 

Date  of  Commencement  of  Term. — Where  actual  commencement,  it  was  held  that 

the  date  of  the  commencement  of  the  this  was   a  case  of   defective   service 

term    was  given    without  naming  "the  which  would  not  defeat  the  jurisdiction 
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predicated  on  the  refusal  of  the  court  to  set  aside  a  default  judg- 
ment upon  an  application  based  upon  such  a  defect.1 

(4)  On  First  Day  of  Term.  —  Where  the  law  fixes  the  term, 
the  summons  may  order  the  defendant  to  appear  on  the  first 
day  thereof-,2  or  on  a  particular  day  or  date  named  where  such 
day  and  date  constitute  in  fact  the  return  term  fixed  by  law.3 

Omission  of  Year.  —  If  the  day  and  month  are  given,  but  the  year 
is  omitted,  it  will  be  considered  to  be  in  the  same  year  as  the  date 
of  the  process,  where  the  month  in  that  year  indicated  in  the 
writ  begins  a  regular  term  after  the  date  of  the  process.4 

(5)  Naming  Proper  Term  but  Wrong  Day.  —  Though  a  writ  is 
required  to  be  returnable  on  the  first  day  of  the  term,  it  has  been 
held  that  naming  the  wrong  day  of  the  proper  term  is  a  mere 
clerical  error,  the  defendant  being  presumed  to  know  the  law. 
In  this  case,  however,  it  is  held  that  if  the  writ  be  returnable  to 
the  wrong  term  it  is  void.*  On  the  other  hand,  a  writ  returnable 
to  a  day  of  the  term  subsequent  to  that  fixed  by  law  as  the  return 
day  has  been  held  void.6 

(6)  Where  Writ  Is  Dated  in  Month  in  Which  Term  Begins.  — 
Where  a  writ  is  dated  in  the  month  in  which  the  return  term 
begins,  and  a  sufficient  length  of  time  before  the  beginning  of 
such  term  to  make  it  returnable  thereto,  the  fact  that  it  is 
returnable  to  that  day  in  the  month  which  is  the  beginning  of 
the  term,  followed  by  the  word  "next,"  does  not  make  it  bad  as 

of  the  court.     Irions  v.  Keystone  Mfg.  to  occur,  and  to  pass  over  four  or  five 

Co.,  61  Iowa  406.  terms  of  the  court    without  any  au- 

Amcndment. —  Such     a    defect    has  thority  of  law,  when   the  April  first  to 

been  held  to  be  amendable.     Lowen-  occur  would  meet  all  ihe  requirements, 

stein  v.  Gaines,  64  Ark.  499.  See  also  Kelly  v.  Gilman,  29  N.  H.  385; 

1.  Burr  v.  Wilcox,  19  Iowa  32.  Jenkins  v.  Sherburne,  56  N.  H.  17. 

2.  Phillips  v.  Lemoyne,  4  Ark.  144,  5.  Rigsbee  v.  Bowler,  17  Ind.  167; 
holding  that  where  the  law  fixed  the  Kaufman  v,  Sampson,  9  Ind.  520. 
return  as  on  the  "  second  Monday  after  On  Day  Before  Return  Day.  —  It  has 
the  fourth  Monday  of  September,"  a  also  been  held  in  Indiana  that  where  a 
writ  commanding  the  party  to  appear  summons  was  returnable  on  the  first 
"  on  the  first  day  of  our  next  October  Monday  of  April,  instead  of  on  the 
term  "  was  sufficient.  See  also  Rogers  second  Monday  when  the  return  term 
v.  Miller,  5  111.  333.  actually  began,  the  defect  was  cured 

3.  Phillips  v.  Lemoyne,  4  Ark.  144;  by  the  statute  which  enacted  that  all 
Knapp  v.  Haight,  23  Iowa  75;  Cave  processes  returnable  at  a  day  fixed  by 
v.  Houston,  65  Tex.  621;  DeWalt  v.  law  should  be  taken  and  deemed  to 
Zeigler,  9  Tex.  Civ.  App.  82.  be  returnable  on  such  day,  though  a 

4.  Nash  v.  Mallory,  17  Mich.  232,  different  day  might  be  named  in  such 
wherein,  under  a  statute  requiring  the  process.  White  Water  Valley  Canal 
writ  to  summon  the  defendant  "  to  ap-  Co.  v.  Henderson,  3  Ind.  6.  See  also 
pear  at  a  time  and  place  to  be  specified  Trittipo  v.  Talbot,  13  Ind.  544;  Davis 
in  the  writ,"  a  designation  "  on  Tues-  v.  Pike,  13  Ind.  379;  Ross  v.  Glass,  70 
day,   the  second  day  of  April,"  in  a  Ind.  391. 

writ  issued  on   the    seventh    day    of  6.  Rattan   v.  Stone,  4  III.  540.     See 

February,  1867,  was  held  to  mean  on  also  Freudenthal  v.  Schulman,  17  Pa. 

Tuesday,  the  second  day  of  April,  1867,  Co.  Ct.  292,  citing  Parks  v.  Watt,  112 

as  by  no  reasonable  construction  could  Pa.  St.  4;  Williamson   v.  McCormick, 

it  be  inferred  that  it  was  the  intention  126  Pa.  St.  274;  and  Hall  v.  Kintz,  12 

of  the  writ  to  pass  over  the  April  first  Pa. 'Co.  Ct.  90. 
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indicating  that  it  is  returnable  to  the  term  in  that  month  in  the 
following  year.*  In  other  cases,  however,  it  is  held  otherwise, 
and  the  word  "next "  is  held  to  refer  to  the  month  and  not  to 
the  day.* 

(7)  Substantial  Compliance  with  Statute.  —  Where  the  statute 
or  code  specifically  requires  a  summons  to  notify  the  defendant 
at  what  time  he  is  to  answer,  a  summons  is  sufficient  which  sub- 
stantially complies  with  the  provision.8 

(3)  Return  Day  Indistinctly  Written  —  Diligent*  Required.  —  Where 
the  return  day  is  in  fact  written  in  the  copy  of  the  process 
served,  but  so  indistinctly  as  to  make  its  reading  uncertain,  the 
party  is  chargeable  with  negligence  if  he  does  not  take  reasonable 
measures  to  ascertain  the  return  day.4 

1.  Gibson  v.  Laughlin,  Minor  (Ala.)  second  Monday  after  service  thereof," 

182;  Findley  v.  Ritchie,  8  Port.  (Ala.)  which  was  held  to  fix,  in  the  language 

452;    Mobile    Bank    v.    State,    Minor  of  the  code,  the  time  when  it  was  the 

(Ala.)  290;  Scoti  v.  Adams,  12  Wend,  duty  of  the  defendant  to  answer  and 

(N.  Y.)  218;  Posey  v.   Branch,  2  Mc-  not  the  time  when  the  complaint  would 

Mull.  L.  (S.  Car.)  338.     See  also  Con-  be  filed, 

don  v.  Barr,  47  N.  J.  L.  113.  But  in  Winters  v.  Hughes,  3  Utah 

8.  Hildreth  z.   Hough,   20  111.   331;  446,  it  was  held  that  "  ten  days  after 

Culver  v.   Phelps,  130  111.  217;  Hoch  the  return  "  was  too  vague  and  indefi- 

lander  v.  Hochlander,  73  III.  618;  Cal-  nite  a  notice  of  the  time  when  the  de- 

noun   v.    Webster,  3  III.  221;  Elee  v.  fendant  was  required  to  appear. 

Wait,  28  111.  70;  Miller  v.  Handy,  40  Where  Certain  Statutory  Provisions  Be- 

111.  448,  in  which  cases,  under  the  con-  come  Inoperative.  —  Where  the  form  of 

struction  stated  in  the  text,  more  than  summons  adopted  when  the  state  was 

one  term  intervened  between  the  date  a  territory  provided  that  the  summons 

of  the  writ  and  the  return  day,  which  should  require  a  defendant  served  in 

rendered  it  bad  under  the  rule  before  the  county  where  the  complaint  was 

mentioned.     See  also  Bun n  v.  Thomas,  filed   to  answer  within  twenty  days, 

2  Johns.  (N.  Y.)  190;  Murphy  v.  Wil-  exclusive  of  the  day  of  service,  and  if 

Hams,    1   Ark.   376;  Cook  v.   Mix,  10  not  served  in  the  county,  but  in  the 

Conn.  566;  Austin  1/.  Nichols,  1  Root  district,  in  thirty  days,  and  if  served  in 

(Conn.)   199;    Way  v.   Clark,   1    Root  another  district,  in  forty  days,  it  was 

(Conn.) 439.     See  supra,,  III.  12.  e.  In-  held   that   upon  the  admission  of  the 

tervening  Terms.  territory  into  the  Union  as  a  state  there 

Amendment  of  Writ.  —  In  Jackson  v.  were  no  judicial  districts,  and  the  req- 
Crane,  1  Cow.  (N.  Y.)  38,  a  writ  of  uisites  of  the  statute  relating  to  service 
certiorari  tested  the  first  day  of  Janu-  in  the  district,  as  above  indicated, 
ary  term,  1823,  and  made  returnable  became  meaningless  and  inapplicable 
on  a  day  in  January  term  "  next"  in-  to  the  changed  condition  of  the  ju- 
ste ad  of  "  instant,"  so  that  several  dicial  system,  and  that  a  summons 
terms  intervened  between  the  teste  which  required  the  defendant  to  appear 
and  the  return,  was  allowed  to  be  "within  twenty  days  after  the  service 
amended,  the  court  adopting  the  d is-  of  the  summons,  exclusive  of  the  day  of 
tinction  made  between  this  case  and  service,  if  served  in  the  above  county; 
mesne  process  for  arrest  in  personal  if  not  served  in  said  county,  in  forty 
actions,  because  the  latter  is  held  void  days,'*  substantially  complied  with  the 
for  the  danger  of  long  imprisonment  statute  and  was  sufficient.  Ralph  v. 
by  delay  to  return  process.  Lomer,  3  Wash.  401. 

8.  Comet  Consol.  Min.  Co.  v.  Frost.  4.  Woods  v.  Brzezinski,  57  Conn.  471. 

15  Colo.  310,  wherein  the  language  of  Words  and  Figures.  —  "  The  process 

the  summons  required  the  defendant  of  a  court  requiring  the  personal  ap- 

"  to  answer  the  complaint  which  will  pearance  of  a   party  ought  to  be  in 

be  filed  in  the  office  of  the  clerk  of  the  words,  at  length,  especially  as  to  the 

District  Court  of  the  second  judicial  time  when  he  is  required  to  appear  and 

district  of  the  state  of  Colorado,  on  the  the  sum  required  of  him,  and  not  in 
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(9)  Change  of  Term  After  Issuance  of  Process.  —  Where,  by 
statute,  the  time  of  holding  court  is  changed,  writs  which  have  V 

been  issued  already  are  not  required  to  be  returned  for  correc- 
tion, being  returnable  by  force  of  the  changed  law  to  the  new 
term  of  court,  and  the  defendant  must  appear  without  further 
notice.1 

18.  Place  rf  Betnrn  —  a.  In  General.  — A  summons  which 
fails  to  set  forth  the  place  to  which  it  i9  returnable  is  erroneous, 
and  the  suit  should  be  dismissed.9 

The  Defendant  Is  Entitled  to  Hetioe  of  the  place  where  he  is  to  appear 
and  plead,  which  notice  must  be  conveyed  by  the  summons,  and 
a  summons  which  does  not  give  such  information  is  not  sufficient.* 

Statute  Mandatory.  —  Statutory  provisions  requiring  a  summons 
or  notice  to  designate  the  place  where,  the  defertdauit  is  to  appear 
are  peremptory  and  cannot  be  dispensed  with** 

doubtful  and  equivocal  contractions,"  ing  the  existing  return  terra,  not  to 
Rosa  v.  Ward,  16  N.  j.  L.  23,  take  effect  until  ratification  pi  the  cop- 
But  the  fact  that  the  return  day  of  a  solution  had  been  officially  ascertained 
summons  is  in  figures  instead  of  in  and  made  known  by  the  governor's 
written  words  is  not  of  itself  sufficient  proclamation,  it  was  held  that  a  cita- 
cause  for  reversing  a  justice's  judg-  tipn  Issuing  before  such  ratification 
ment.  Maires  v.  Smith,  6,  N.  Jt  L.  had  been  officially  ascertained  and 
360,  distinguishing  Ross  v.  Ward,  16  N.  made  Mown  n>ust  be  returnable  ac- 
J.  L  S3,  supra,  in  that  thesmnroant  in  cording  tp  the  law  as  it  existed  before 
that  oase  was  unintelligible.  the  adoption  of  the  ordinance,  and  tha.t 
1,  Peoria  Marine,  etc.,  Ins.  Co.  v.  a  citation  returnable  according  to  the 
Dickerson,  »8  Iowa  974;  Woodward  v,  provision  of  the  ordinance  was  with- 
Peabody,  39  N,  H.  180;  Freeman  out  authority  of  law  and  should  he 
v.  Thompson,  53  Mo.  183;  Carson  v,  quashed.  Watson  w.  Miller,  55  Tex. 
Walker,  16  Ma  68;  Maddox  v.  Reek-.  289, 

port,  (Tex.  Civ.  App.  1896)  38  S.  W,  Writ  Jtaritattd  Valid,  —  A  venire 
Rep.  398,  holding  that  a  defendant  facias  returnable  to  a  certain  day  is 
must  be  held  chargeable  with  notice  of  rendered  valid  by  an  act  of  the  legisla- 
te change  made  by  law  in  the  time  lure  altering  the  time  of  holding  the 
of  holding  the  court,  as  well  as  with  court,  and  declaring  the  writ  to  be  good 
the  provision  in  the  statute  making  the  for  the  day  so  fixed,  although  different 
change  which  directs  that  process  from  from  the  day  on  which  it  was  retu.rn.a- 
the  court,  issued  and  made  returnable  ble.  Potter  v.  Shackleford,  3  Brey.  (S. 
in  accordance  with  the  statute  before  Car.)  487. 

it  was  amended,  should  be  returnable  9.  Wragg  v.  Branch  Bank,  8  Port, 

to  the  term  of  the  court  as  fixed  by  the  (Ala.  195  [overruled  in  Yonge  v.  Brox- 

amended  act.  son,  23  Ala.  684];  Womsley  p.  Cum. 

General    Statute.  —  Where,    after  an  mins,  1  Ark.  125;  Anonymous,  6  N.  J. 

act  creating  a  municipal  court  and  pro-  L.  166;  Skinner  v.  Morrow,  4  Pa.  Dist. 

viding  that  all  writs  should  he  made  701;  Roberts  v.  Warren,  3  Wis.  736. 

returnable  to  a  certain  term  thereof,  8.  Waddill  v.  John,  48  Ala.  232,  hold- 

another  act  provided  that  wiits  in  civil  ing  that  a  summons  to  appear  at  no 

actions  before  any  munioipal  or  police  court  is  void,  Lyon  7/.  Vanatta,  35  Iowa 

court  might  be  made  returnable  at  any  521;  KitsmiUer  p.  Kitchen,  24  Iowa  163, 

term  thereof  to  be  held  at  not  less  than  Stewart  v.   Smith,    17   Wend.  (N.  Y,) 

seven  or  more  than  sixty  days  from  517,  Smith   v.   Ellendale  Mill  Co.,  4 

their  date,  it  was  held  that  the  later  Oregon  70;  Murdy  v.  McCutchepn,  95 

general  act  applied  to  the  municipal  Pa.  St.  435;  Bogert  v.  Miller,  j6  Pa, 

court  created   in   the  earlier  statute,  Co.  Ct.   502;  Rqtta  v.  Laffera,  I  Tex. 

Starbird  v.  Brown.  84  Me.  238.  App.   Civ.   Cas.,  §  822;   Davidson   p. 

Befim   dharnge   Beeemes  Operative.—  Heidenheimer,  2  Tex,  Unrep.  Cas.  490, 

Where  an  ordinance  had  been  adopted  4   Winters  v.  Hughes,  3  Utah  446. 

by  a  constitutional  convention  chang-  Servioe   of    Answer.  —  A    summons 
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i.  Before  JusTtcb  of  Peace. — The  Same  rule  applies  to 
process  returnable  beforfe  a  justice  of  thfe  peaces  The  summons 
should  be  returnable  to  the  proper  office  and  should  sufficiently 
inform  the  defendant  whete  he  is  to  appear.1 

which  requires  the  defendant  to  serve        tho  ftaoe  to  Which  a  initio* May  Hafee 

a  copy  of  his  answer  to  the  subscriber  Process  Betnraable  is  diiiereni  in  differ-- 

at  his  office,  in  a  city  named,  in  the  ent  jurisdictions,  depending  upon  the 

stite,  sufficiently  designates  the  place  statute  in  force.     Thus  in  Schroepel  v. 

of  service  of  the  answer.     If  it  appears  Taylor»    10  Wend.   (N.  Y.)  196,  it  was 

positively  that  the  plaintiff  has  no  office  held  that  a  justice  of  the  peace  may 

at  the   place  designated  in  the  sum-  make  a  process  returnable  at  any  place 

mons,  it  may  perhaps  be  good  ground  in  the  county  in  which  he  is  an  officer, 
for  setting  aside  a  judgment,  or  it  may         In  North  Carolina  it  has   been  held 

be  proper  to  show  that  fact  on  a  motion  that  a  summons  issued  by  one  justice 

to  set  aside  the  summons,  but  it  is  a  cannot    be     made     returnable    before 

mere  irregularity  and  does  not  go  to  another  except  in  case's  of  bastardy, 

the  jurisdiction  of  the  court.     Hotch-  Williams  v.  Bowling,  lit  N.  Car.  295. 
kiss  v.  Cutting,  14  Minn.  537.  In  Tennessee  it  has  been  held  that  a 

Omission  of  the  Address  of  the  plain-  judgment  rendered  by  a  justice  is  not 

tiff's  attorney  is  amendable.     Wiggins  void  because  the  "process  fails  to  specify 

v.  Richmond,  (Supm.  Ct.  Spec.  T.)  58  before   what  particular  justice  of  the 

How.  Pr.  (N.  Y.)  376.  peace  it  is  returnable.    Jarrell  r.  White, 

Where  Complaint  Will  Be  Filed,  —the  5  Humph.  (Tenn.)  306. 
omission   in    the    summons    to    state        felaoe  of  Holding   Court*  —  In   a  jus- 

where  the  complaint  was  or  would  be  lice's  summons  the  place  of  appear- 

filed  was  held  not  to  render  the  judg-  ance  may  be  designated  as  the  office  of 

ment  void,  being  a  mere  irregularity  the  justice,  or  if  he  has  no  o&ce,  as 

of  which  advantage  should  be  taken  by  his  place  of  residence,  which  maybe 

motion,  the  defect  being  one  of  form  regarded  as  his  office,  and  if  he  has  no 

and  amendable.     Foster  v.  Wood,  (C.  fixed  place  of  residence,  still  the  place 

PI.   Gen.   T.)  1   Abb.  Pr.  N.S.  (N.  Y.)  where  the  parties  are  to  appear  must 

150;  Keeler  v.   Belts.  (C.  PI.)  3  Code  be  sufficiently  designated.     Roberts  v. 

Rep.  (N.  Y.)  183.  Warren,  3  Wis.  736. 

In  Davison  v.  Powell,  (Supm.  Ct.  A  summons  returnable  before  a  jus- 
Spec.  T.)  13  How.  Pr.  (N.  V.)  287,  the  tice  of  the  peace  must  specify  the  place 
summons  notified  the  defendant  that  a  of  meeting  with  certainty.  "  At  Mil- 
complaint  would  be  filed  in  the  office  ton,  be f 6 re  Peter  Hall,  one  of  our  jus- 
of  the  clerk  of  the  city  of  New  York,  tices,"  was  held  to  be  insufficient,  as 
A  rule  of  court  required  all  papers  to  referring  to  any  place  in  the  town, 
be  filed  in  the  county  specified  in  the  wherever  the  justice  might  be,  while 
complaint  as  the  place  of  trial,  and  the  it  should  have  specified  .  the  place,  lor 
plaintiff  was  required  by.  a  provision  instance,  "  before  Peter  r4all,  Esquire, 
of  the  code  to  specif y  in  his  complaint  at  his  office  in  Milton."  Coulter  v. 
the  name  of  the  county  in  which  he  Lay  ton,  1  Harr.  (Del.)  404. 
d  j  si  red  the  trial  to  be  had.  It  was  In  Pennsylvania  it  was  held  that 
held  that  a  complaint  which  failed  to  compulsory  appearance  before  a  justice 
specify  such  county  was  defective,  but  of  the  peace  must  be  by  a  writ  contain- 
as  the  summons  gave  this  information  ing  information  sufficiently  clear  and 
the  court  must  disregard  the  defect,  as  explicit  to  give  notice  when  and  where 
no  substantial  rights  of  the  defendants  the  defendant  is  commanded  to  appear, 
had  been  affected;  also,  that  the  com-  and  that  a  summons  which  stated  the 
plaint  might  be  amended,  but  that  a  day,  hour,  and  name  of  the  justice,  but 
motion  for  leave  to  amend  must  be  wholly  omitted  to  state  where  the  office 
made  at  the  place  indicated  in  the  sum-  of  the  justice  was,  was  fatally  defec- 
mons  as  the  place  of  trial.  tive.     Murdy  v.  McCutcheoa,  95  Pa. 

The  Name  of  the  State  need  not  be  iti-  St.  436.     See  also  Williams  v.  Shultz, 

serted  in  a  summons  to  a  nonresident.  20  Pa.  Co.  Ct.  301,   where  the  street 

Cook  v.  Kelsey,  19  N.  Y.  412.  and  number  were  given  without  shpw- 

1.  Stewart   v.   Smith,  17  Wend.  (N.  ing   the  location  of  the  office  further 

Y.)  517.     See  also  Wideman  v.  Pruitt,  than  that  it  was  in  the  county;  Bogert 

52  S.  Car.  84.  v.  Miller,  16  Pa.  Co.  Ct.  592,  Wherein 
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Clerical  Omissions.  —  While  a  summons  which  by  reason  of  clerical 
omissions  does  not  notify  the  defendant  where  and  before  what 
justice  of  the  peace  he  is  to  appear  may  be  invalid,  yet,  if  such 
omissions  can  be  reasonably  supplied  by  reference  to  other  parts 
of  the  summons,  such  clerical  omissions  will  be  regarded  as 
immaterial.  * 

c.  Place  Where  Plaintiff  Desires  Trial.  —  Where  the 
statute  provides  that  the  summons  must  name  the  county  where 
the  plaintiff  desires  the  trial  to  be  had,  such  statute  is  mandatory, 
and  an  omission  in  this  regard  will  justify  the  setting  aside  of  a 
summons  as  irregular  and  void.* 

it  was  held  that  a  justice's  summons  be  gathered  with    sufficient  certainty 

which  directed  "  the  constable  of  Jack-  where  the  defendant  was  to  appear, 

son  "   to  command   the  defendant  to  8.  Place  Where  Plaintiff  Desires  Trial 

appear  before  a  justice  in  "  Jackson,"  — Osborn   v.  McCloskey,   (Supm.  Ct. 

without  stating   where   Jackson  was.  Spec.  T.)  55  How.   Pr.  (N.  Y.)  345.  dis- 

could  not  support  a  judgment  by  de-  Hnguished  in  Wallace  v.  Dimmick,  24 

fault.     And   it   was  also  held  in  that  Hun  (N.  Y.)  635,  wherein  it  was  held 

state  that  where  a  borough  is  divided  that  such  an  irregularity  in  a  summons 

into  several  wards,  a  summons  from  a  did   not    require    that    the    summons 

justice's    court    must    designate    the  should  be  absolutely  set  aside,  but  that 

ward   in    which  the  justice's  office  is  the  defect  was  one  which  the  court  had 

located.     Riichie  v.   Perd,  II   Pa.  Co.  the  power  to  permit  to  be  corrected, 

Ct.  590;  Lumber,  etc.,  Co.  v.  Curley,  and  the  court  indicated  that  Osborn  v. 

15  Pa.  Co.  Ct.  428.  McCloskey,  (Supm.  Ct.  Spec.  T.)  55 

Designation  of  Town  or  Village.  —  An  How.  Pr.  (N.  Y.)  345,  supra,  did  not 
objection  that  a  summons  was  de-  proceed  upon  any  different  construc- 
fective  because  it  did  not  name  the  tion  of  the  provision  of  the  code,  bui 
town  in  which  the  defendant  was  to  upon  the  peculiar  circumstances,  which 
appear,  "but  only  mentioned  to  ap-  were  not  deemed  sufficient,  in  that  case, 
pear  at  the  house  of  the  justice,  leav-  to  justify  interference  to  relieve  the 
ing  out  the  town  in  which  the  justice's  party  from  the  effect  of  the  irregularity, 
house  was  situated,"  was  held  to  be  Under  the  Hew  York  Code  of  1848  it 
captious,  the  record  showing  that  the  was  required  that  a  copy  of  the  corn- 
defendant  appeared  at  the  proper  time  plaint  should  be  served  with  the  sum- 
and  place  and  craved  a  nonsuit  on  ac-  mons,  the  complaint  being  required  to 
count  of  the  above  defect,  after  which  specify  the  name  of  the  court  and  the 
he  disappeared  and  permitted  judg-  county  of  the  venue,  and  it  was  not 
ment  in  his  absence.  Johnson  v.  deemed  necessary  that  the  same  thing 
Holmes,  2  N.  J.  L.  126.  should  be  repeated  in  the  summons; 

Where  the  venue  of  a  summons  from  but  by  the  amendment  of  1849  it  was 

a  justice's  court  was  "Ozaukee  county,  declared  that  a  copy  of  the  complaint 

town  of  Grafton,"  a  writ  requiring  the  need  not  be  served  with  the  summons, 

defendant  to  appear  at  the  office  of  the  it  being  required  in  this  case,  however, 

justice  "  in  the  village  of  Manchester,  that  the  summons  should  state  where 

in  said  county,"  was  held  good  in  form  the  complaint  would  be  filed.     It  was 

and   substance,   as  by  statute  it  wa3  held  that  under  this  amendment,  if  a 

provided  that  all  that  part  of  the  town  summons  and  complaint  were  served 

of  Grafton  theretofore  known  as  the  on  the  defendant  he  could  not  object 

village  of  Grafton  was  thereafter  to  be  to  the  omission  in  the  summons  of  the 

known  as  the  village  of   Manchester,  name  of   the  court,    where   the   com- 

Barnum  v.  Fitzpatrick,  11  Wis.  81.  plaint  gave  the  information.     Yates  v. 

1.  Smith  v.  Young,  11  Mo.  566,  Blodgett,  (Supm.  Ct.  Spec.  T.)  8  How. 
wherein  the  summons  required  the  de-  Pr.  (N.  Y.)  278.  Other  decisions,  how- 
fendant  to  appear  before  "  one  of  the  ever,  have  considered  the  summons 
justices  of  the  peace,"  etc.,  "  at  my  bad  for  the  omission,  although  a  corn- 
office,"  from  which,  in  connection  with  plaint  had  been  subsequently  served 
the  signature  of  the  justice,  it  could  which     contained     the     information. 
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d.  Counterpart  Writ.  —  As  a  counterpart  writ  must 
strictly  correspond  with  the  original,  if  there  is  a  defect  in  the 
former  in  designating  the  place  where  the  court  is  held  both  writs 
must  be  quashed.1 

e.  Sufficiency  of  Designation  —  (i)  In  General.  —  Process 
must  be  returnable  in  compliance  with  the  law,  and  where  by 
law  a  summons  is  returnable  to  the  court,  it  cannot  be  made 
returnable  to  the  rules.*  So  also  where  process  is  returnable  to 
the  court,  it  should  properly  be  made  returnable  to  the  court  and 
not  to  the  judge  thereof,3 

(2)  Wrong  Court.  —  If  a  citation  notifies  a  defendant  to  appear 
at  a  court  other  than  the  one  in  which  the  suit  is  pending,  it  is  no 
notice  to  appear  in  the  latter  court,  and  a  judgment  by  default 
therein  cannot  be  sustained.4 

(3)  Court  Not  in  Existence.  —  There  is  no  authority  to  make  a 

Walker  v.  Hubbard,  (Supm.  Ct.  Spec.  8.  St.  Louis,  etc.,  R.  Co.  v.  Postal 

T.)  4  How.  Pr.  (N.  Y.)  154;  James  v.  Tel.  Co.,  173  III.  514,  wherein  it  was 

Kirkpatrick,   (Supm.   Ct.   Spec.   T.)  5  held   that  under  an  eminent  domain 

How.  Pr.  (N.  Y.)  241;  Dix  v.  Palmer,  act  which  provided  that  "if  the  petition 

(Supm.  Ct.  Spec.  T.)  5   How.  Pr.  (N.  is  presented  to  a  judge  in  vacation, 

Y.)  233.  the  judge  shall  note  thereon  the  day 

1.  Womsley  p.  Cummins,  1  Ark.  125.  of   presentation,  and  shall    also  note 

2.  Gorman  v.  Steed,  1  W.  Va.  1;  thereon  the  day  when  he  will  hear  the 
Wheeling  Gas  Co.  v.  Wheeling,  7  W.  same,  and  shalj  order  the  issue  of  sum- 
Va.  22.  mons,  etc.,"  and  that   the  party  seek- 

Speoial    Proceeding  —  Before    Clerk.—  ing  the  condemnation  shall  apply  to 

The  summons  in  a  special  proceeding  the  judge   of   the  Circuit  or  Counly 

is  returnable  before  the  clerk.     Tale  v.  Court  either  in  vacation  or  term  time, 

Powe,  64  N.  Car.  644;  Sumner  v.  Miller,  while  the  act  made  use  of  the  ex  pre  s- 

64  N.  Car.  688.  sion  "  judge  or  court  "  in  several  of 

Where    the   summons  in  a  special  its  sections,  it  was  not  its  intention  to 

proceeding  should  be  returnable  before  provide  two  tribunals  for  the  hearing 

the  clerk,  it  is  not  void  in  a  collateral  of  condemnation  cases,  one  the  judge 

proceeding  because  it  is  returnable  be-  as  an  individual   and   the  other  the 

fore  the  judge  of  the  court.     Piercy  v.  judge  as  a  judicial  tribunal,  and  that 

Watson,  118  N.  Car.  976,  holding  that  a  summons  was  properly  returnable  to 

the    summons    was    irregular,    being  the  courl   and  not  to  a  judge.     Citing 

misleading  to  the  extent  that  it  cited  Bowman  v.  Venice,  etc.,  R.  Co.,  102 

the   defendants  to  appear  before  the  III.  459.     But  in   Payne  v.  Collier,  6 

judge,  but  that  as  it  contained  the  in-  Mo.  321,  it  was  held  that  where  the 

formation  that  there  would  be  a  com-  writ  commanded  the  defendant  to  ap- 

plaint  and  petition  on  file  in  the  clerk's  pear   before  the  judge  of  the  Circuit 

office  on  its  return  day,  it  was  the  duty  Court  at  a  proper  term  and  place,  it 

of  the  defendants    to  inquire  at  the  was  sufficient  to  require  him  to  appear 

clerk's  office  to  see  what  was  demanded  before  the  court,  and  that  the  defend- 

of  them  in  the  complaint.  ant  could  not  have  been  misled  by  such 

So   where   a  summons  in  a  special  a  direction, 

proceeding  was  improperly  made  re-  At  Chambers.  —  But  where  a  statute 

turnable  to  the  Superior  Court  in  term,  provided  that  a  citation  should  require 

it  was  held  that  (he  court  properly  re-  all  the  parties  to  "  appear  in  court," 

manded  the  proceedings   with   direc-  process  which  required  them  to  appear 

tions  that  the  summons  be  amended  so  before  "  one  of  the  judges  of  this  court 

as  O  make  it  returnable  before  the  at  chambers "    was   held   to  be  void, 

clerk  on   a  day  certain.     Simmons  v.  Matter  of  Davis,  10  Daly  (N.  Y.)  31. 

Norfolk,  etc.,  Steamboat  Co.,  113  N.  4.  Smith   v.   Ellendale   Mill   Co.,   4 

Car.  147;  Epps  v.  Flowers,  101  N.  Car.  Oregon  70;  Rutta  v.  Lafiera,   1  Tex. 

158.  App.  Civ.  Cas.,  §  822. 
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writ  returnable  to  a  court  not  in  existence  at  the  tim£  of  the 
issuance  of  the  writ.1 

(4)  SnistAntial  Cvrnpltdnce.  —  But  it  seems  that  a  substantial 
compliance  with  the  law  in  this  regard  will  be  Sufficient  when  the 
place  where  the  defendant  is  required  t6  appear  is  set  forth  so 
that  it  may  be  gathered  with  reasonable  certainty,*  and  even 
Where  there  is  a  misdescription  of  the  court  at  which  the  sum- 
mons is  returnable,  if  it  is  so  slight  that  the  party  tannot  be  mis- 
led, the  objection  Will  not  be  available.3 

Venue  —  Words  of  Beferenoe.  —  And  it  has  been  held  that  where  the 
form  of  a  summons  states  the  venue  and  place  of  holding  the 
court  in  the  margin  thereof,  it  is  not  required  to  be  otherwise 
shown,  therefore  the  county  stated  in  the  margin  will  control 

.  1.  Coleen  v.  Figgins,  1  111.  io,  hold-  Town  or  Village.  —  Jt  is  not  import- 
ing that  such  a  writ  is  void  notwith-  ant  thai  the  town,  village,  or  place  at 
standing  an  act  establishing  the  court  which  the  court  holds  its  session 
took  effect  after  the  issuance  of  the  should  be  inserted  in  a  writ.  Yonge 
process,  and  that  no  appearance  could  v.  Broxson,  23  Ala.  684. 
make  such  a  writ  good.  8.  Immaterial  Variance  Between  8nm- 

2.  Ralph  v.  Lomer,  3  Wash.  401,  mons  and  Complaint.  —  Where  tne  corn- 
wherein  the  summons  in  an  action  filed  plaint  was  entitled  "Common  Pleas 
in  the  "Superior  Court  of  Pierce  Court,  Monroe  county,"  and  the  sum- 
county  "  required  the  defendant  to  ap-  mons  required  the  defendant  to  ap- 
pear in  the  "  Superior  Court  of  the  slate  pear  "  in  the  Court  of  Common  Pleas 
of  Washington, for  the  county  of  Pierce,  of  Monroe  county,  before  the  judge 
holding  terms  at  Tacoma,"  and  the  thereof,"  etc.,  it  was  held  that  the  va- 
varian'ce  was  held  not  10  be  preju-  riance  was  immaterial  and  could  not 
dicial,  upon  the  principle  that  there  support  an  objection.  Hughes  v .  Os- 
was  no  radical  failure  of  conformity  born,  42  Ind.  450.  See  also  New  Eng- 
to  the  requirements  of  the  law.  land  Mfg.  Co.  v.  Starin,  60  Conn.  369, 

Clerk's  Office., —  Where  a  citation  which  was  a  misdescription  in  a  corn- 
signed  by  the  clerk  purported  to  have  plaint  served  with  a  summons  wherein 
been  issued  by  a  District  Court  sitting  the  description  was  properly  given, 
in  a  particular  parish,  and  called  upon  and  the  parties  appeared  and  answered 
the  defendant  to  file  his  answer  in  the  to  the  merits. 

clerk's  office  of  that  court,  at  a  certain  frame  Misspelled.—  Where  the  copy 
place,  it  was  a  sufficient  description  of  of  the  writ  delivered  to  the  defendant 
the  place  where  the  clerk's  office  was  named  the  county  as  "  Juitman,"  in- 
held.     Medley  v.  Voris,  2  La.  Ann.  140.  stead  of  "  Quitman,"  but  the  defend- 

Where  the  notice  informed  the  de-  ant    was    commanded    to    appear    at 

fendant   that   the   petition    was   to  be  "  Belen,"  which  was  the  county  seat 

filed  "  in  the  office  of  the  clerk  of  the  of   Quitman   county,    there   being  no 

District  Court  of  Des  Moines  county,"  such   county   as  "  Juitman  "    in    th'e 

it  was  held  sufficiently  definite  to  in-  state,  it  was  held  that  the  objection  that 

form  the  defendant  in  what  court  he  there  had  been  no  service  of  process 

was  cited  to  attend.     Nichols  v.  Bur-  upon  the  defendant  had  scarcely  the 

lington,  etc.,  Plank  Road  Co.,  4  Greene  substance  of  a  shadow.     Reid  v.  Louis- 

(Iowa)  42.      ..  ville,  etc.,  R.  Co.,  (Miss.  1895)  16  So. 

"  Before  us."  —  A  capias  ad  respondent  Rep.  675. 
duth  made  returnable  "before  us"  A  Mere  Clerical  Omission  is  of  no  con- 
was  held  to  be  voidable  only,  and  sequence  when  it  sufficiently  appears 
subject  to  amendment,  the  statute  re-  from  the  whole  writ  where  the  defend- 
quiring  that  all  processes  should  be  ant  is  to  appear.  Thus,  where  the  cap- 
made  returnable  "  before  our  justices  tion  of  the  writ  was  "  State  of  Illinois, 
of  our  Supreme  Court  of  judicature."  Alexander  county,"  the  words  which 
Morrell  v.  Waggoner,  5  Johns.  (N.  Y.)  followed,  commanding  the  defendant 
233.  "  to  appear  before  the  Circuit  Court  of 
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where   the  county  te  improperly  named   in   the   body   of  the 
surhmons.1 

It  Cdpy  Sorted  —  Coitf6ttaity  With  OrigitofcL  —  The  copy  of  the 
summons  served  should  be  an  accurate  copy  of  the  original,*  and 
as  to  matters  which  ate  material  ahd  of  which  the  defendartt  is 
entitled  to  notice,  it  is  held  that  he  may  rely  on  the  accuracy  of 
the  cdpy  served, s  but  under  the  pratltce  permitting  the  court  to 
disregard  technical  errors  not  afftectittg  the  merits,  a  slight  vari- 
ance betweeri  a  copy  of  the  sumrhdns  served  arid  the  original, 
by  which  the  defendant  could  rtbt  be  misled,  will  be  disregarded.4 


said  Alexander  [omitting  the  word 
44  county  "],  at  the  next  term  thereof,  to 
be  hoi  den  in  the  city  of  Cairo,  in  said 
Alexander  county,"  were  sufficient  to 
inform  the  defendant  what  the  omis- 
sion was  and  where  he  was  to  appear. 
Carter  v.  Rodewald,  108  III.  351. 
1.  Relfe  v.  Valentine,  45  Ala.  286. 


"  said  county,"  as  used  in  the  above 
cases,  will  not  make  the  Writ  insuffi- 
cient for  uncertainty.  So  where  the 
venue  of  the  writ  was  in  One  county, 
and  the  process  was  directed  to  the 
sheriff  of  another  county,  commanding 
him  to  summon  the  defendant  to  ap- 
pear before  "  our  said  Circuit  Court," 


Two  Counties  Famed  — "  Aforesaid." —    followed  by  words  which  showed  when 


Where  two  counties  are  named  in  the 
writ,  the  command  to  appear  "  at  the 
court  house  in  the  county  aforesaid  " 
refers  to  the  county  last  named. 
Tucker  v.  Real  Estate  Bank,  4  Ark. 
431;  Elliott  v.  State  Bank,  4  Ark.  437. 
Where  a  Summons  ftunninjg  into  An- 
other County  bore  the  title  of  the  county 


the  term  was  to  be  held  and  the  court 
house  in  the  town  where  it  was  to  be 
held,  in  this  respect  the  above  cases 
Were  distinguished.  Hall  v.  Davis,  44 
III.  41)4;  Northwestern  Benev..  etc., 
Assoc,  v.  Woods,  21  111.  App.  372. 

S.  Jones  t/.  Marshall,  3  Kan.    App. 
529,  wherein  it  was  said  that  while  it 


in  which  the  suit  Was  brought,  and  the  may  be  that  the  sheriff  can  leave  Out 
command  therein  Was  to  summon  the  some  of  the  things  which  the  summons 
defendant  to  appear  "  before  the  judge  must  contain  and  yet  the  copy  served 
of  our  Circuit  Couit  of  Pulaski  county,  will  give  the  court  jurisdiction  over  the 
at  the  court  house  in  the  county  afore-  person  of  the  defendant,  and  that  in 
said,"  it  was  held  to  show  sufficiently  that  case  the  judgment  would  be  void- 
where  the  defendants  were  to  appear,  able  only,  he  cannot  leave  out  of  the 
Tucker  v.  Real  Estate  Bank,  4  Ark.  copy  the  vital  things  of  which  he  is 
429.  commanded  to  give  the  defendant  no- 
Where  the  venue  of  a  writ  showed  tice  without  rendering  the  judgment 
the    county    in    Which    the  suit   was  void. 

brought,  and  the  writ  was  directed  to  3.  Bailey  v.  Sargent  Granite  Co.,  (N. 

the  sheriff    of  another  county,   corri-  Y.  Super.  Ct.  Spec.  T.)  23  Civ.  Pro.  (N. 

manding  him  to  sdmmon  the  defend-  Y.)  310;  Buck  v.  Huntley,  1  Cine.  L. 

ant  to  appear  before  a  staled  court  "  of  Bui.  186,  7  Ohio  Dec.  (Reprint)  155,  as 

said  county,"  the  words  "  said  county  "  to  the  amount  claimed, 

necessarily    referred     to    one    of    the  4.  Griffin  v.  Jackson,  (Supm.  Ct.  Gen. 

counties  before  named,  and  by  literal  T.)  13  N.  Y.  Supp.  321;  George  v.  Fitz- 

construction   to  the  one   last  named,  palrick,  (Supm.  Ct.  Spec.  T.)  25  Civ. 

but  it  was  held  that  at  least  it  Was  left  Pro.  (N.  Y.)  383;  Martin  v.  Lindstrom, 

in  doubt  which  county  was  intended,  73   Minn.    121.     See  also  the   various 

and  there  was  an  absence  of  certainty  titles   throughout    this  article,  where 

which  rendered  the  writ  insufficient  to  cases  touching  the  subject  of  conform- 


give  the  defendant  that  notice  to  which 
he  was  entitled  in  regard  to  the  court 
before  which  he  was  to  a"ppeaT.  Oren- 
dorff  v,  Stanberry,  20  111.  89.  See  also 
Gill  v.  Hoblit,  23  III.  473. 

But  where  Other  Words  appear  which 
show  the  county  in  which  the  defend- 
ant is  to  appear,  the  words  of  reference. 


uy   between  copy  and   original  have 
been  noticed  in  their  specific  applica 
tions. 

Substantial  Conformity— Citation  Served 
with  Petition. —  Where  the  citation  is 
not  the  leading  process  in  the  suit,  as 
was  the  writ  under  the  common-law 
practice,  as  where  the  petition  is  served 
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IV.  Alias  and  Pluries  Writs— 1.  Definition.  —  An  alias  writ 
is  one  which  is  issued  when  a  former  writ  has  not  produced  its 
effect,  and  writs  issued  subsequently  to  an  alias  are  called  pluries 
writs.1 

2.  Issuance  in  General  —  When  a  summons  is  returned  not  exe- 
cuted, the  plaintiff  may  have  an  alias  summons  issued,  and  upon 
failure  to  obtain  service  of  the  latter,  pluries  writs  may  issue 
successively  until  the  defendant  is  served.* 

3.  Authority  to  Issue  —  Order  of  Court  —  The  clerk  is  authorized 
to  issue  an  alias  summons  upon  the  demand  of  the  plaintiff, 
without  any  order  of  court  therefor,  when  the  lawful  conditions 
exist  which  entitle  the  plaintiff  to  such  process.3  But  an  order 
of  court  is  necessary  when  such  order  is  prescribed  by  statute,  or 
when  the  authority  of  the  clerk  is  expressly  confined  within  cer- 
tain limits  as  to  time.4 

Necessity  of  Beturn  of  Prior  Writ.  —  An   alias  summons  should   not 

with  the  citation,  the  same  strictness  is  ment  of  a  defective  summons  and  the 

not  exacted  of  the  citation  as  was  ex-  award  of  an  alias  thereon  might  not 

acted  of  the  writ  at  common  law,  and  be  permitted.     Gorman  v.  Steed,  I  W. 

if  the  petition  is   coriect,  all  that  can  Va.  i. 

be  required  in  the  citation  is  a  substan-  Second  Summons. — In  Dupuy  v.  Shear, 
tial  conformity  with  the  petition.  Dikes  29  Cal.  238,  it  was  said,  though  not  de- 
er. Monroe,  15  Tex.  236;  Jensen  v.  cided,  that  an  alias  summons  was  not 
Hays,  2  Tex.  App.  Civ.  Cas.,  §  566.  known  to   the   system   of   practice   in 

1.  Farris  v.  Walter,  2  Colo.  App.  450;  California,  but  it  was  held  that  if  more 
Hamilton  v.  Lyman,  9  Mass.  14.  than  one  summons  was  authorized  by 

Alias    and    Pluries   Executions.  —  See  the  practice  act  the  second  had  no  con- 

the  article  Executions  Against  Prop-  nection  with  or  dependence  upon  the 

erty,  vol.  8,  p.  438.  first,  but  was  based  upon  the  complaint 

2.  Cherry  v.  Mississippi  Valley  Ins.  alone. 

Co.,  16  Lea  (Tenn.)  292.  In   Coffin  v.  Bell,  22  Nev.  169,  the 

In  Virginia  it  was  provided  by  statute  same  conclusion  was  reached  without 

that  upon  a  return  of  non  est  inventus  deciding   whether  an   alias  summons 

to  a  pluries  writ  the  court,  instead  of  was  proper  under  the  practice  of  Ne- 

the  process  of  outlawry  formerly  used,  vada. 

might  order  a  proclamation  to  issue.  Where  First  Writ  Void.  —  Where  two 

warning  the  defendant  to  appear  on  a  writs  are  issued  in  a  cause,  the  first  of 

certain  day  therein  named  or  judgment  which  is  void,  the  second  is  not  affected 

would  be  rendered  against  him,  and  theieby  and  is  the  only  original  process 

providing  for  publication  of  such  proc-  in  the  suit.     Huff  v.  Shepard,  58  Mo. 

lamation.     Hickam  v.  Larkey,  6  Gratt.  242. 

(Va.)  210.  After  Void  Judgment  Before  Justice.  — 

Issued  from  Same  Office  as  Original. —  In  Knapp  v.   King,  6  Oregon  243,  it 

An  alias  must  be  issued  from  the  office  was  held  that  where  a  justice  rendered 

of  the  clerk  to  which  the  original  is  re-  a  void  judgment,  the  action  did  not 

turnable.     Boggs  v.  Symmes,  8  Rich,  terminate  so  as  to  prevent  the  issuance 

L.  (S.  Car.)  445.  by  him  of  an  alias  summons. 

When  Original  Is  Functus  Officio. —  3.  Dunkerv.  Lutz,  48  Cal.  464;  Boggs 

Where  a  statute  authorized  the  issue  v.   Symmes,  8   Rich.   L.  (S.  Car.)  445; 

of  an  alias  only  where  the  original  had  Cherry  v.  Mississippi  Valley  Ins.  Co., 

not  been  executed,  it  was  held  that  an  16  Lea  (Tenn.)  292;  Gillmour  v.  Ford, 

alias  summons  could  not  issue  when  (Tex.  1892)  19  S.  W.  Rep.  442. 

the  original  had  been  returned   exe-  4.  Peck  v.  La  Roche,  86  Ga.  314.    See 

cuted,   the  court,   however,   reserving  also  supra.  II.  2.  Authority  to  Issue. 

opinion  upon  the  point  whether  in  a  After  a  Void  Summons  an  alias  may  be 

proper  case,   where  it  is  necessary  to  issued  without  order  of  court.     Walker 

preserve  the  original  action,  an  amend-  v.  Stevens,  52  Neb.  653. 
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issue  until  the  original  has  been  returned.1 

Irregularity  in  Issuance  Hot  Jurisdictional.  —  An  irregularity  in  the 
issuance  of  an  alias  summons,  in  that  the  original  had  not  been 
returned,  is  not  jurisdictional,  and  will  not  subject  a  judgment 
by  default  after  personal  service  of  the  alias  to  collateral  attack.2 

Continuance  from  Term  to  Term.  —  Process  must  be  regularly  con- 
tinued from  term  to  term,  and  if  a  hiatus  is  permitted  to  inter- 
vene between  successive  processes  it  will  operate  as  a  discon- 
tinuance.3 An  alias  should  be  tested  at  the  return  of  the 
original  and  should  be  made  returnable  at  the  next  ensuing 
term.4 

Upon  Setting  Aside  Service.  —  It  is  held  also  that  an  alias  summons 

1.  Ensign  v.  Roggencamp,  13  Neb.  made  in  a  case  where  a  prior  alias  writ 

31;    Loeb  v.   Smith.  (Supm.  Ct.  App.  had  been  sent  out  of  the  state  without 

T.)  24  Misc.   (N.  Y.)  200,  holding  that  authority  of  law.     Williams  v.  Welton, 

under  a  statute  providing  that  M  if  the  28  Ohio  St.  469. 

marshal  or  other  person  having  the  2.  Dote  v.  Dougherty,  72  Cal.  232; 
summons  to  serve  cannot  find  the  de-  Ensign  v.  Roggencamp,  13  Neb.  31. 
fendant  so  as  to  serve  him  therewith,  Informality  of  Betnrn  —  Amendment. 
as  required  by  this  title,  he  must  so  —  Where  the  return  to  the  first  sum- 
return,  and  the  cleik  shall,  at  the  ie-  mons  is  informal,  it  is  amendable,  and 
quest  of  the  plaintiff,  continue  from  the  informality  will  not  prevent  the 
time  to  time  to  issue  others  until  the  issuance  of  an  alias  summons.  Axtell 
defendant  is  served,"  which  statute  v.  Gibbs,  52  Mich.  639. 
applied  to  the  Municipal  Court  of  the  8.  Slattonz>.  Jonson,  4  Hayw.  (Tenn.) 
city  of  New  York,  the  clerk  of  that  197;  Jones  v.  Cloud,  4  Coldw.  (Tenn.) 
court  could  not  issue  an  alias  sum-  236;  State  Bank  v.  Baker,  3  McCord 
mons  until  proof  of  his  inability  to  find  L.  (S  Car.)  281;  Parker  v.  Grayson,  1 
the  defendant  had  been  made  by  the  Nott  &  M.  fS.  Car.)  173;  Johnson  v. 
marshal  or  other  person  having  the  Mead,  73  Mich.  326. 
first  summons  to  serve,  but  that  while  Actual  Issuance  Necessary. —  A  mere 
a  judgment  by  default  upon  the  serv-  award  of  an  alias  is  not  sufficient  un- 
ice  of  an  alias  without  such  proof  was  less  the  alias  actually  issues.  Slatton 
void,  it  would  be  so  far  considered  by  v.  Jonson,  4  Hayw.  (Tenn  )  197. 
the  appellate  term  to  be  in  existence  Alias  Most  Purport  to  Be  Such.  —  A 
that  it  would  not  be  vacated,  but  would  suit  cannot  be  made  to  relate  to  the 
be  merely  reversed  and  all  parties  re-  issuance  of  the  original  process  by  tak- 
stored  to  the  positions  they  originally  ing  out  a  second  summons  which  is 
occupied.  Boggs  v.  Symmes,  8  Rich,  not  in  form  an  alias  and  which  does 
L.  (S.  Car.)  44.5;  Slatton  v.  Jonson,  4  not  purport  to  be  such,  and  this  not- 
Hayw.  (Tenn.)  197.  withstanding  the  fact  that  an  order  has 

A  Second  Summons  Cannot  Bo  Issued  by  been  made  by  the  court  for  the  issu- 

ft  Justice  of   the  peace  without  a  full  ance  of  an  alias,  which  has  been  neg- 

compliance  with  the  statutory  require-  lected   or    disregarded   by   the    clerk, 

mem  as  to  the  service  of  the  first,  as  Etheridge    v.    Woodley,    83    N.    Car. 

that  diligent  effort  was  made  to  obtain  11. 

personal  service,  and  that  the  full  time  Hiatus  as  to  One  of  Several  Defendants, 

allowed    therefor   had    passed    before  — Where   one  of  several    defendants 

making  a  return    that   the  defendant  has  not  been  served  with  process,   a 

could   not  be  found.     Isabelle  v.  Iron  hiatus  in  the  processes  as  to  him  will 

Cliffs  Co.,  57  Mich.  120.  operate  as  a  discontinuance  as  to  him. 

Original    Ont    of    Officer's    Control.—  Dougherty  v.  Shown,  1  Heisk.  (Tenn.) 

Where  an  alias  summons  was  issued  302;  Jones  v.  Cloud,  4  Coldw.  (Tenn.) 

and  served   within   the  life  of  a  prior  236;  Morgan  *.  Morgan,  2  Bibb  (Ky.) 

summons  which   was  not  in  the  hands  388. 

of  the  officer  or  under  his  control,  it  4.  Slatton  v.  Jonson,  4  Hayw.  (Tenn.) 

was   held   that   the  alias  was  neither  197 ;    Parker  v.  Grayson,  1  Nott  &  M. 

void   nor   voidable.     This   ruling  was  (S.  Car.)  173. 
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may  issue  after  the  service  of  the  original  has  been  set  aside.1 

tJpta  Fmett  Set  Abide.  —  In  sonte  cases  where  the  writ  itself  is 
Squashed,  tonddr  the  more  comprehensive  meaning  of  the  term  as 
fembtecing  a  Writ  which  issues  when  one  already  issued  has  failed 
of  its  purpose,  it  is  held  that  an  alias  may  issue.2 

4.  Nature  and  form  —  nature  of  Alias.  —  When  an  alias  sum- 
mons is  issued  it  becomes  the  leading  process,  compelling  the 
appearance  of  the  defendant  when  executed,  and  defects  in  the 
origihal  summons  not  enterihg  into  the  alias  are  not  subject  of 
plea  in  abatement  to  the  latter  and  are  not  available  in  any  mode 
to  defeat  it.8 

Iter*  of  Alias  —  The  Original  and  alias  writs  must  correspond  in 
all  essential  parts,4  and  the  same  rules  governing  the  form  and 

1.  Anderson  v.  Lane,  105  Mich.  89  a  new  summons,  if  the  latter  is  served 
[citing  Bell  v.  Judge,  26  Mich.  414;  without  a  copy  of  the  petition  affixed  a 
Ex  p.  Johnson,  7  Cow.  (N.  Y.)  424 J;  plea  in  abatement  thereto  should  be 
Danville,  etc.,  R.  Co.  v.  Brown,  90  sustained,  and  the  fact  that  the  original 
V&.  342.  summons  was  good  will  not  cure  the 

Fortii  of  Writ  Fot  Agaitot  f  hift  $rao-  defect,   as  the  alias  summons  is  an 

tiofe.  —  The  simple  circumstance  that  abandonment  of  the  original, 

the  alias  runs  "  we  command  you  as  BeUtlon  to  Date  of  Original.  —  Alias 

we  have  befbre,"  or  "  at  another  time  and  pluries  writs  are  a  continuance  of 

commanded  you,"  etc.,  cannot  affect  the  original  process,  so  as  to  prevent 

or  change  the  essential  character  of  the  running  of  the  statute  of  limitations 

the  process  nor  affect  the  propriety  of  from   the   time  of  the  issuing  of  the 

its  use  where,  by  reason  of  any  irreg-  original  summons,  McClurg  v.  Fryer, 

ularity  in  the  service  merely,  the  orig-  15  Pa.  St.  293;  or  as  a  compliance  with 

fnal   process   has   failed   to  bring  the  a  requirement  under  a  clause  of  limita- 

defendant  into  court.     Danville,  etc.,  tions  as  to  the  lime  Within  which  an 

R.  Co.  v.  Brown,  90  Va.  340.        t  action  was  to  be  commenced  under  a 

fcefore  OfAdft  Judgment  tftrtektehfttf. —  policy  of  insurance,  American  Cent. 

Where  the  service  of  a  summons  has  Ins.  Co.  v.   Haws,  (Pa.   1887)  li  Atl. 

been  set  aside  on  motion  of  the  defend-  Rep.   107.     But  it  was  held   that  the 

ant,   an  'office  judgment  against  the  service  of  an  alias  summons  did  not 

plaintiff  cannot  be  entered  by  the  de-  bring  the  defendant  within  the  juris- 

fendant,  as  the  latter  has  no  standing  diction  of  the  court  as  of  the  date  of 

in  court,  and  if  a  judgment  of   non  the  original  summons.     Tyrone  First 

pros,  has  been  entered  without  author-  Nat.  Bank  v.  Cooke,  3  Pa.  Super.  Ct. 

ity,  the  fact  that  an  alias  summons  278,   wherein  a  summons  was  issued 

issues  before  such  judgment  is  actually  and  returned  nihil  habtt,  and  it  was 

stricken  from  the  record  will  hot  pre-  held  that  such  service  was  a  nullity, 

vent  the  issuance  of  an  alias  summons  and  the  issuing  of  an  alias  returnable 

and   the   latter   will  operate  as  such,  upon  a  different  return  day  and  service 

Everett  fc.  Niagara  Ins.  Co.,  142  Pa.  St.  thereof  could  not  relate  back  to  the 

322.  issuing  of  the  original  summons  and 

2.  Farris  v.  Walter,  2  Colo.  A  pp.  450.  the  service  of  a  statement  before  the 
$.  Goodlett  v.  Hansell,  $6  Ala.  348,  issuance  of    the   alias;    distinguishing 

wherein  it  was  held  that  even  if  the  Newbold  v.  Pennock,  154  Pa.  St.  596, 
oiiginal  summons  had  issued  on  the  wherein  the  summons  had  been  regti- 
Sabbath  and  for  that  reason  would  larly  issued  and  Served  ulpon  the  de- 
have  been  abated  on  plea,  yet  this  de-  fendant,  who  was  therefore  within  the 
feet  coutd  not  be  pleaded  in  abatement  jurisdiction  of  the  court, 
of  an  alias.  4*  Boggs  v.  Symmes,  8  Rich.  L.  (5. 
Oh  the  Other  ttand,  defects  in  an  alias  Car.)  443,  wherein  it  was  held  that  the 
summons  cannot  be  cured  by  tfre  orig-  description  of  the  cause  of  action,  rf 
inal.  FYnley  <v.  Rfchards,  1  Blackf.  substantially  the  same,  woutd  not,  by 
(hid.)  487,  whetein  it  was  held  that  a  slight  change  in  the  words  used  in 
upon  leave  to  amend  and  ah  torder  for  describing  it  in  the  atlas,  render  It  no 
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sufficiency  of  the  original  are  applied  to  alias  and  pluries  writs. 
Thus  a  writ  purporting  to  be  a  pluries  writ  which  has  not  been 
tested  by  the  clerk  and  is  not  dated  is  held  to  be  wholly  bad.* 

Effect  upon  Pleading.  —  No  new  pleading  need  be  filed  nor  need 
the  original  be  refiled  upon  the  suing  out  of  an  alias  summons,' 

Form  Hot  Conclusive  of  Oharsoter.  —  The    form    of   a  summons  IS  not 

conclusive  of  its  character  as  an  original  or  an  alias,  but  this  is  a 
matter  of  law  for  the  determination  of  the  court.1 

V.  Lost  PB0QES&  —  Where  a  writ  qr  sqmmons  has  been  lost  or 
destroyed,  the  court  has  power  to  permit  it  to  \>e  resitorerj  an4 
supplied  by  copy,  sometimes  under  express  statutory  provisions,4 
if  the  original  process  has  fulfilled  its.  function  by  bringing  the 

continuance  of  the  original;    neither  c^ne  and  a  return  of  not  found  made  as 

would  the  fact  that  theahas  was  signed  tq  the  other,  whereupon,  another  writ 

by  other  attorneys  than  he  who  issued  was  issued  against  the  defendant  as  to 

the  original   be   any  objection  to.  \t.  whom  the  original  writ  was  returnee) 

But  t>e  damages  laid  in  the  original  not  found,  to  answer  the  suit  of  the 

writ  are  an  important  and  essential  plaintiff,  no  reference  being  rtia.de  to 

part  of  it,  and  in  this  particular  the  the  other  defendant  or  to  the  joint 

alias  must  correspond  with  \tt  for  when  cause  of  action  against  such  other  de- 

tjie  damages  are  laid  in  {he  two  writs  fendant  and  (he  defendant  in  the  sec- 

at  differenl  sums,  the  conclusion  is  \n-  ond  writ.     It  was  held  that  upon  sery- 

ey  liable  that  they  are  not  for  the  same  ice  of  the  second  writ a  i°int  judgment 

cause  of  action,  and  this  conclusion,  by  default    against    both  defendants 

cannot  be  helped  by  anything  out  of  was  erroneous,  as  (he  second  process 

the  record.  purported  to.  be  in  a.  different  action. 

Here  Clerical  Error.  —  But  where  the  Dunn  v.  Hall,  8  Blapkf.  (Ipd.)  32. 

praecipe,  the  original   summons,   and  I.  Hicham  v.  Larkey,  6  Qratt.  (Va.) 

the  declaration  all  claimed  one  thou-  210. 

sand  dollars  damages,  and  the  alias  %,  Hanna  v.  proerspn,  45  Neb.  712; 

summons   claimed    one   hundred   dol-  Davis  v.  Ballard,  38  Neb.  &34< 

lars,  it  was  held  that  the  variance  was  3.  Huss  v.  Central  R.,  etc.,  Co..,  $6 

clearly  a  clerical  error,  which  the  court  Ala.   472;    Alabama   G.  S.    R.  Co.   v. 

would  Correct  on  motion  either  before  Hawk,  72  A>\a..   ji2,  holding  that  the 

or  after  judgment.    Messervey  v.  Beck-  cqurt  erred  in  referring  the  questjop  to 

with,  41  111.  453.  the  determination  of  the  jury;  Everett 

Alias  Against  Part  of  Defendants..  —  v.  Niagara  Iris.  Co.,  142  Pa.  St.  322. 

Where  an  alias  summons  issues  against  4LU*4  Regarded  as  Original.  —  If  a  writ 

one  of  several  defendants  who  was  not  purporting  to  be  an  alias  has  no  proper 

served  with  the  original   process,   the  basis  as  such,  it  will  not  be  void  fpj 

alias  need  not  contain  the  names  of  all  that  reason,  for  if  the  first  suit  has  gone 

the  defendants  with  whom  the  unserved  down  the  writ  which  put  ports  to  be  an 

defendant  was  impleaded-       Reed  v.  alias  should  be  tteated  as  a  new  writ 

Boyd,  84  III.  71.  for  a  new  suit  and  sustained  as  such. 

Discontinuance  as  to   Part    Only.  —  Axtell  v.  Gibbs,  52  Mich.  £39;  Rattan 

Where  a  writ  against  several  defend-  v.  Stone,  4  111.   540;  Battle  #.  Baird, 

apts  was  returned   not  found  and  an  i{8  N.  Car.  854. 

alias  issued  against  a  part  only  of  such  Where    the  first    summons    proves 

defendants,  it   was  held  that   this  did  abortive,  the  issuance  of  an  alias  must 

not  operate  to  vitiate  the  whole  writ,  but  be  deemed  the  commencement  of  the 

only  as  a  discontinuance  against  those  action.      Davis   v.    Ballard,    38    Neb. 

not  named   in   the  alias.     Morgan   v.  834. 

Morgan,  2  Bibfe.  (Ky.)  388.  4.  Yonge  v.  Broxsqp,    23  Ala.  684: 

Joint  Cause  of  Action.  —  In   Godfrey  Kehoe  ».  Rounds,  69  III.  352;  Ch,am- 

v/'M'Culloch,   5   Blackf.  (Ind.)  178,  a  bers  ?.  Warren,  6  B.  Mori-  (Ky.)  245; 

Writ  issued  against  two  persons  against  Whitcher  v.  Whjtcher,   10  N,  H.  440; 

whom  the  plaintiff  declared  on  a  joint  Taylor  v.   Cobleigh,    16    N.    H.    fo;}; 

cause  of  action.     Service  was  had  upon  York,  etc.,   R.  Co.  v.  Myers,  18  How. 

1181  Volume  XX, 


Alteration.                 SUMMONS  AND  PROCESS.  Amendment 

defendant  into  court,1  and  a  statute  contemplating  the  restora- 
tion of  an  entire  record  which  has  been  lost  or  destroyed  is  not 
complied  with  by  restoring  all  but  the  original  writ  in  the  cause.* 
VL  Alteration  —  Akendkeht.  —  When  a  summons  or  writ  is 
complete  it  cannot  be  materially  altered  after  issuance8  or  after 

service,4  though  on  the  other  hand  it  has  been  held  that  an 

(U.  S.)  246.     See  generally  as  to  sup-  A  True  Copy  must   be  filed   in   lieu 

plying  lost  instruments  and  records,  of    the    lost    original.      Whitcher    v. 

the  article  Lost  Instruments  and  Rec-  Whitcher,  10  N.  H.  442. 

ords,  vol.  13,  p.  349.  2.  Kehoe  v.  Rounds,  69  111.  353. 

Hotioe  of  Motion. —  Where  a  copy  of  8.  Board  of  Com'rs  of  Charities  v. 

an  original  writ  was  accompanied  by  Litzen,  (Marine  Ct.  Spec.  T.)  1  City  Ct. 

an  affidavit  of  one  who  deposed  that  (N.   Y.)  374,   holding   that    a  process 

he  issued  it  by  authority  of  the  clerk,  server  has  no  right  to  alter  a  process 

and   that  the  original   writ  had  been  complete  in  itself  by  striking  out  the 

destroyed  by  fire  after  its  service  and  names  of  parties;    Parsons  v.  Ely,  2 

return,  and   by  a  notice,    signed   by  Conn.   377,    wherein  it  was  held  that 

the  attorneys  for  the  party  applying,  a  material  alteration  in  the  plaintiff's 

that  at  a-specified  term  a  motion  would  writ,  as  in  the  date  or  return,  after  it 

be   made  for  leave  to  substitute  and  has  been  signed  and  issued,  and  after 

establish  such  copy  of  writ  and   in-  security  to  prosecute  has  been  given, 

dorsement  in  lieu  of  the  original  which  renders  the  writ  abatable  if  the  security 

had   been  so  destroyed  by  fire,  these  was  necessary,  though  otherwise  if  it 

were  held  sufficient  to  justify  the  sub-  was  not  necessary, 

stilution,   but  in   fact   no  notice   was  Direction.  —  A   writ  directed  by  the 

necessary,   as    the   case   was    in  fieri  proper  authority  to  an  indifferent  per- 

when  the  original  writ  was  destroyed,  son  for  service  cannot  be  altered  by 

and  the  parties  were  presumed  to  be  such  party,  so  as  to  make  a  different 

in  court,  and  needed  no  further  notice  writ  of  it.     Chancey  v.  Strong,  2  Root 

of  such  orders.     Yonge  v.  Broxson,  23  (Conn.)    369.       See    also    Mississippi 

Ala.  684.  Mills  v.  Meyer,  83  Tex.  433. 

1.  York,   etc.,  R.   Co.  v.  Myers,   18  4.  See  generally  the  article  Amend- 
How.  (U.  S.)  246.  ments,  vol.  1,  p.  458. 

Before  Filing. — It  has  been  held,  how-  After   Servioe  and  Beturn. —  A   writ 

ever,  that  where  the  writ  was  lost  be-  which  has  been  served  and  returned 

fore  filing,  it  could  not  be  supplied  by  cannot  have  an  existence  as  a  writ  for 

copy  without  the   defendant's  assent,  another  purpose  by  being  taken  out  of 

Mattocks  v.  Bishop,  4  N.  H.  439.  the  files  and  served  again.     Towner  v. 

But  notwithstanding  proof  of  filing  Phelps,  1  Root  (Conn.)  250;  Saxton  v. 

is  not  positive,  prima  facie  evidence  of  Stowell,    n   Paige  (N.   Y.)   526.     See 

the    fact    is    sufficient.     Whitcher     v.  also  Childs  v.  Ham,  23  Me.  74. 

Whitcher,  10  N.  H.  442.  Blank    Writ  —  Failure   of    Service.— 

Before  Beturn.  —  Where  a  summons  Where  a  blank  writ  has  been  used  for 
had  been  duly  served,  but  was  lost  in  the  commencement  of  an  action,  and 
returning  it  to  the  office,  a  motion  for  the  writ  has  failed  to  be  served  for  the 
leave  to  file  an  affidavit  of  the  fact  of  term  to  which  it  was  originally  return- 
service  and  loss,  and  that  the  affidavit  able,  it  may  be  altered  and  made  re- 
should  be  received  in  lieu  ol  the  turnable  at  another  term.  Dearborn 
process,  was  denied,  (he  court  holding  v.  Twist,  6  N.  H.  46.  See  also  Olm- 
that  the  practice  would  be  a  dangerous  stead  v.  Hoyt,  4  Day  (Conn.)  443. 
one,  and  that  the  parties  should  be  put  Objection  on  Appeal  or  Error. —  If  an 
to  the  trouble  of  taking  out  another  alteration  is  made  in  the  original  writ 
summons.  Littell  v.  Cassady,  Hard,  after  the  service  it  should  be  directly 
(Kv.)  235.  impeached,  and  the  objection   cannot 

Before  Beturn  Day.  —  Where  a  writ  is  be  raised  upon  error  simply  because  of 

served  and  thereafter  lost  before  the  a  marginal  note  of  the  clerk  that  cer- 

return  day,  leave  to  file  a  new  one  will  tain  words  have  been  interlined;  such 

be  granted.    Taylor  v.  Cobleigh,  16  N.  marginal  note  cannot  be  noticed.  Dikes 

H.  105.  v.  Monroe,  15  Tex.  236. 
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attorney  may  alter  the  teste  and  return  day  of  a  capias  before  it 

is  served.1 

VIL  Objections  —  1.  When  Made  in  General.  —  A  writ  which  is 
merely  irregular,  but  not  fundamentally  and  fatally  defective,  in 

the  absence  of  an  appearance  must  be  objected  to  in  limine. 
Such  a  writ,  being  voidable  only  and  not  void,  is  sufficient  to 
support  the  subsequent  proceedings,*  and  cannot  be  the  subject 
of  review  on  collateral  attack,8  though  the  defendant  is  under  no 
obligation  to  obey  process  which  is  absolutely  void ; 4  and  where 

1.  Sloan  v.  Wattles,  13  Johns.  (N.  Y.)  Spec.  T.)  6  How.  Pr.  (N.  Y.)439;  Hew- 
158;  Sullivan  v.  Alexander,  18  Johns,  itt  v.  Howell,  (Supm.  Ct.  Spec.  T.)  8 
(N.  Y.)  3.     See  also  supra.  II.   6.  Fill-  How.  Pr.  (N.  Y.)  346. 

ing  Blanks.  North    Carolitia.  —  Dudley    v.    Car- 

A  dfostioe's  Summons  which  was  altered  molt,  1   Murph.  (N.  Car.)  339;  Dowel! 

in  the  date  and  return  day  thereof  by  v.  Vannoy,  3  Dev.  L.  (N.  Car.)  43. 

another  than  the  justice   himself,  or  Ohio.  —  Kious  v.  Kious,  2  West.  L. 

out  of  the  latter' s  presence,    was  held  Month.  418,  2  Ohio  Dec.  (Reprint)  318. 

to   be    void.       Garrison   v.    Hoyt,    25  South   Carolina,  —  Ordinary  v.  Lov- 

Mich.  509.  ick,    1    Brev.   (S.    Car.)  459;    Bull   v. 

2.  Alabama.  —  Sawyer    v.    Price,    6  Traynham,  3  Rich.  L.  (S.  Car.)  437. 
Ala.  285.  Texas.  —  Cave  v.  Houston,  65  Tex. 

Connecticut.  —  Parrott  v.  Housatonic  619;     International,    etc.,    R.    Co.    v. 

R.  Co.,  47  Conn.  576.  Brett,  61  Tex.  483. 

Idaho.  —  Parke  v.  Wardner,  2  Idaho  Vermont.— State  University  v.  Joslyn. 

263.  21  Vt.  52;  Huntley  v.  Henry,  37  Vt.  165. 

Illinois.  —  Knott         Pepperdine,   63  Virginia. '—  Payne  v.  Grim,  2  Munf. 

111.  219;  Grand  Lodge,  etc.,  v.  Cramer,  (Va.)  297;    Richmond,  etc.,   R.  Co.  v. 

60  111.  App.  212;  Beaubien  v.  Barboar,  Rudd,  88  Va.  648. 

2  111.  386;  Easton  v.  Altum,  2  III.  250.  West     Virginia.  —  Blankenship     v. 

Kentucky.  — Sanders  v.  Nelson  Cir-  Kanawha,  etc.,  R.  Co.,  43  W.  Va.  135; 

cuit  Ct.,  Hard.  (Ky.)  19.  Layne  v.  Ohio  River  R.  Co.,  35  W.  Va. 

Louisiana, — Gomila  v.  Milliken,  41  438;  Ambler  v.  Leach.  15  W.  Va.  677. 

La.  Ann.  116;    McAlpin  v.  Jones,   10  3.  Hogue    v.    Corbit,    156    111.    540; 

La.  Ann.  552.  Kelly  v.  Harrison.  69  Miss.  856;  Ellis 

Maine. — Cook   v.  Lothrop,  18   Me.  v.  Jones,  51  Mo.  180;  Nichols  v.  Smith, 

260;    Dodge  v.    Hunter,   85    Me.  121;  26  N.  H.  298. 

White  v.  Wall,  40  Me.  574;  Trafton  v.  A  Sole  to  Plead  is  put  upon  the  same 

Rogers,  13  Me.  315;  Mahan  v.  S tuner-  footing  as  other  process,  and  where  it 

land, 73  Me.  158.  is  defective  for  not  allowing  the  req- 

Maryland.  —  Ritter  v.  Offutt,  40  Md.  uisite  time  to  the  defendant,  a  judg- 

207.  ment  by  default  will   be  reversed  on 

Massachusetts. — McLaughlin  v.  Cow-  error.     Wyandotte  Rolling  Mills   Co. 

ley,  127  Mass.  316;  Brewer  v.  Sibley,  v.  Robinson,  34  Mich.   433.     But   the 

13  Met.  (Mass.)  175;  Joyner  v.  School  rule  is  not  absolutely  void  so  as  to  sub- 

Disi.   Number  Three,  3  Cush.  (Mass.)  ject  it  to  collateral  attack  whete  the 

567;  Foot  v.  Knowles,  4  Met.  (Mass.)  defendant  is  actually  served  and  has 

386.  notice   of   the   pendency   of   the   suit. 

Michigan.  —  Creveling  v.  Moore,  39  Granger  v.  Judge,  44  Mich.  384. 

Mich."  563.  4.  Cave  v.    Houston,    65   Tex.   619; 

Missouri.  —  Missouri,  etc.,  R.  Co.  v.  Ellis  v.  Jones,  51  Mo.  180. 

Warden,  73  Mo.  App.  117.  Where  a  Writ  Is  Absolutely  Void,  as 

Montana. — Gage  v.  Maryatt,  9  Mont,  where    it    is    returnable    to   no  term 

265.  known  to  the  law  of  the  land,  an  ap- 

New  Jersey.  —  Dallas  v.   Hendry,  3  pearance  will  not  cure  the  defect.    Hol- 

N.  J.  L.  527.  liday   v.  Cooper,  3  Mo.  286.     See  also 

New  York.  —  Pollard  v.  Union  Pac.  Leonosio  v.  Bartilino,  7  S.  Dak.  93. 

R.  Co.,  (Supm.  Ct.)  7  Abb.  Pr.  N.  S.  Motion  to  Dismiss  After  Appeal.  —  If 

(N.  Y.)  70;  Willet  v.  Stewart,  43  Barb,  the  motion  is  void  by  reason  of  a  vice 

(N.  Y.)98;  Webb  v.  Mott,  (Supm.  Ct.  which  a  statute  declares  shall  render 
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the  writ  is  fatally  defective,  it  is  held  that  the  CG^ur^  n^^y  fiisfni$5 
it  upon  its  own  motion  without  requiring  the  defect  to  be  pieced 
in  abatement.*  It  does  not  follow,  however,  th^t  after  tjie 
defendant  has  waived  his  exception  and  pleaded  to  the  merits, 
the  writ  must  be  abated.2 

2.  How  Made  —  a.  Special  Appearance.  —  When  the  defend- 
ant wishes  to  interpose  an  objection  to  process  for  defects  therein, 
he  should  appear  for  that  purpose  only,3  for,  as  has  b,een  shown 
in  another  place.,  a  general  appearance  operates  to  waive  not  ox\\y 
all  defects  and  irregularities  in  prpqess,  but  also  an  entire  want 
of  process.4 

it  so,  it  (ia$  been  held  (hat  the  objec-  W.  Va.  438;  Dyas  v.  Keaton,  3  Mont.                                   I 

tion   need   pot   be   taken   by   plea    \t\  495.     And  see  the  article  Appearances,                                   * 

abatement,  but   may   be   taken   by   a  vol.  a.  p.  588. 

mqtion  to  dismiss  after   appeal   frqm  A  tipeU&l  Appearance  for  the  purpose 

the  justice  of  (he  peace.     Wuichell  v.  of  objecting  to  the  jurisdiction  is  not 

Pond,  19  Yt?  198*  such  an  appearance  as  will  authorize  a 

Agreement — To  Waive  Defect*. —  So  justice  to  proceed  to  judgment  before 

in  Georgia  it  was  held  that  a  summons  the  expiration  of  the  time  prescribe^ 

from  a  justice's  cpurt.  made  returnable  by  law.     Wright  v.  Russell,  19  Mich, 

in  less  time  than  the  period  prescribe^  346. 

by   statute  does  not  give  the  justice  Failure  to  Act  unon  Motion.  —  A  de- 

ju.risdiction,  and  such  a  defect  is  not  fendaqt  whp  proceeds  to  trial  without 

cured  by  a.n  agreement  to  waive  all  de-  invoking  action   upon   his   motion    to 

fects.     Thurstqn  v.  Wjlkerson,  65  Ga.  quash  waives  the  defects  in  the  sum- 

557.  moos.     Layne  t/.  Ohio  River  R.  Co.,  35 

1.  Case  v.  Humphrey,  6  Copn.  139,  W.  Va  438. 
wherein   it   was    held   (hat  a    statute  In   Payne  v.   Collier,  6   Mo.  321,  it 
which    provided    that  "  if   a^ny  writ,"  was  he|d  that  if  a  judgment  by  default 
etc.,  "  shall  be  directed  loan  in  differ-  is  rendered  pending  a  motion  to  quash 
ent  perspn,  except  in  the  cases  and  up-  the  writ,  it  is  a  mere  irregularily  and 
der  the  regulations  above  mentioned,  not  the  subject  of  error. 
\\  shall  abate,  '  used  the  term  Maba^e"  4.  See  the  articles  Appearances,  vol. 
in  its  most  comprehensive  sense,  not  2,  p.  588;  Jurisdiction,  vol.  12,  p.  114. 
prescribing  a  mode,  but  commanding  Pjemurxor  to  Complaint  waives  qe fects 
the  thing,  in  a  manner  the  most  3030-  in  process.     See  the  article  Demurrers 
lute  and  imperious,  but  that  if  it  had  at   Common    Law    and    under    the 
prescribed  that  the  writ  should  be  dis-  Codes,  vol.  6,  p.  339. 
missed  on   a  plea  of  abatement,  the  Acceptance  pf  {Service.  —  See  the  article 
common-law  right  of  the  court  would  Service  of  Process  and  Papers,  vol. 
not  have  been  affected,  and  the  court  19,  p.  567. 

would   still    have    had    the   common-  Heading  Over.  —  It    has    been   held 

law  power  to  abate  the  vf til  tx  officio,  that  after  an   unsuccessful  motiop  to 

See  also  Cooke  v.  Gibbs,  3  Mass.  195;  quash  a  summons  for  defects  therein, 

Williams  v.   Campbell,  1  Wash.  (Va.)  pleading  over  to  the  merits  constitutes 

153.  a  waiver  of  the  objection.     Desmond 

Defect  Vpt  Amendable  —  tfotipn  at  Any  v.  Superior  Ct.,  59  Cal.  274;  Sears  v. 

Time.  —  And  where  the  defect  is  not  Starbird,  78  Cal.  225;  Dyas  v.  Keaton, 

amendable  a  motion  to  quash  may  be  3  Mont*  495- 

made  at  a.ny  time.     Tibbelts  v.  Shaw,         In  other  cases,  however,  it  has  been, 

19  Me.  204,  holding  that  an  offer  to  be  held   (hat  if  a  party   appears  for  the 

defaulted  for  a  sum  certain,  entered  on  special   purpose  of  objecting  to  a  de- 

the  docket,  but  not  accepted,  was  not  fective  summons,  a  general  appearance 

3  waiver  of  an  objection  tp  the  writ  for  after  his  motion  is  overruled  will  not 

being  without  a  seal.  waive  the  error  in  the  summons.     Ly- 

2.  Ripley  v.  Warren,  2  Pipk.  (Mass.)  man  v.  Milton,  44  Cal.  630;  Deideshei- 
594.  mer   v.   Brown,   8  Cal.  339;  Miper  v* 

3.  Layne  v.  Ohio  River  R.  Co.,  35  Francis,  3  N.  Dak.  549;  Black  v.  Cleu: 
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b.  Motion  to  Quash  or  Plea  in  Abatement.  —  It  is  stated 

as  a  general  rule  that  any  irregularity,  defect,  or  informality  in 

the  terms,  form,  or  structure  of  a  writ,  or  in  the  mode  of  issuing 

denin,   3.  Mont.  44.    See  further  the  Judgment  Final  —  By  statute  in  Mas- 

article  Appearances,  vol.  2,  p.  588.  sachusetts,  the  action  of  the  Superior 

So  where,  after  an  exception  to  the  Court  upon  a  plea  in  abatement  or 
citation  was  overruled,  the  party  filed  motion  to  dismiss  for  irregularity  in 
an  exception  to  the  jurisdiction  of  the  the  form  of  process  is  final  and  not 
court  over  the  person  and  at  the  same  appealable.  Burrows  v.  Morton.  170 
time  reserved  his  rights  under  the  ex-  Mass.  569;  Young  v.  Providence,  etc., 
ception  first  made,  it  was  held  that  Steamship  Co.,  150  Mass.  550. 
the  objection  to  the  defective  citation  Defects  in  Justice's  Summons.  —  An  ap- 
was  not  waived.  State  v.  Dupre,  46  pearance  bya  defendant  before  a  justice 
La.  Ann.  117.  And  where  the  defend-  of  the  peace  on  motion  to  set  aside  a 
ant  appeared  and  moved  to  set  aside  a  judgment  in  the  justice's  court,  and  an 
notice  which  failed  to  comply  with  the  appeal  10  the  District  Court  from  such 
statute,  and  after  his  motion  was  over-  judgment,  cure  all  defects  in  the  pro- 
ruled  demurred  to  the  complaint  for  cess  before  the  justice.  Schilling  v. 
similar  reasons,  with  the  additional  Reagan,  19  Mont.  508.  See  also  Gant 
reason  (hat  there  were  not  sufficient  v.  Chicago,  etc.,  R.  Co.,  79  Mo.  502; 
facts  stated  to  give  the  court  jurisdic-  Fitterling  v.  Missouri  Pac.  R.  Co.,  79 
tion,  and  abided  by  his  demurrer  upon  Mo.  504;  Boulware  v.  Chicago,  etc., 
a  judgment  overruling  the  motion,  it  R.  Co.,  79  Mo.  494. 
was  held  that  he  had  not  waived  the  Motion  to  Quash  After  Appeal.  —  A 
objection.  Winters  v.  Hughes,  3  Utah  motion  to  quash  a  citation  issued  by  a 
446.  justice  of  the  peace,  made  for  the  first 

Setting  Aside  Judgment  by  Default. —  time  in  a  County  Court,  is  too  late. 

If  a  summons  is  fatally  defective,  the  White   v.  Johnson,  5   Tex.  Civ.  App. 

defect   may   reach   the   defendant    by  480,  citing  Perry  v.  Rohde,  20  Tex.  730; 

motion    to  quash  or  he   may  have  a  Sheldon  v,  San  Antonio.  25  Tex.  Supp. 

judgment  by  default  set  aside,  and  an  177;  Irwin  v.  Davenport,  84  Tex.  512; 

appearance  for  the   latter   purpose  is  Boaz   v.  Paddock,  1   Tex.   App.   Civ. 

held  not  to  waive  the  invalidity  of  the  Cas.,  g  39,  and  Galveston,  etc.,  R.  Co. 

summons.     Briggs  v.  Sneghan,45  Ind.  v.  McTiegue,   1  Tex.  App.  Civ.  Cas., 

14;  Mills  v.  State,  10  Ind.  114;  Tucker  §  459. 

v.  justices'  Ct.,  120  Cal.  512.  Waiver  by  Appealing.  —  Defects  in 

Writ  of  Beview.  —  In  California  it  the  process  or  the  service  thereof  from 
was  held  that  as  a  defendant  had  a  a  justice's  court  are  waived  by  appeal- 
speedy  and  adequate  remedy  by  motion  ing  from  the  judgment.  Willerton  v. 
to  quash,  motion  to  set  aside  a  judg-  Shoemaker,  60  III.  App.  126;  Boulware 
ment  by  default,  and  appeal,  he  could  v.  Chicago,  etc.,  R.  Co.,  79  Mo.  404; 
not  resort  to  a  writ  of  review  under  Fitzpatrick  v.  Missouri  Pac.  R.  Co.,  34 
the  code,  such  writ  being  provided  in  Mo.  App.  280;  Gage  v.  Maryatt,  9 
certain  cases  where  there  was  no  ap-  Mont.  265;  Pearce  v.  Nester,  50  Hun 
peal,  nor,  in  the  judgment  of  the  court,  (N.  Y.)  546;  Boaz  v.  Paddock,  1  Tex. 
any  plain,  speedy,  and  adequate  App.  Civ.  Cas.,  §  39;  Lowe  v.  String- 
remedy.  Tucker  v.  Justices'  Ct.,  120  ham,  14  Wis.  222. 
Cal.  512.  Appeal  upon  Questions  of  Fact.  —  Un- 

Certiorari.  —  In  Louisiana  it  was  held  der  a  statute  requiring  that  a  summons 

that  a  fatally  defective  citation  could  issued  by  a  justice   shall  be  entirely 

be  reached   and   the   defect   cured   by  filled   up,  it   was    held    that    a  sum- 

certiorari.     State  v.  Voorhies,   50  La.  mons  leaving  the  time  of  appearance 

Ann.  671.  blank  was  void,  and  that  the  justice 

Motion  to  Set  Aside  Judgment  Before  should  have  dismissed  the  action  on 

Appeal.  —  Where  the  defendant  suffers  the  defendant's  motion,  but  after  trial 

a  judgment  by  default  he  is  not  en-  before  the  justice,  if  the  defendant  ap- 

titled  to  appeal  without  moving  to  set  peals  upon  questions  of  fact,  he  waives 

aside  the  judgment.    Barneit  v.  Lynch,  the  objection   that  he  was  not  within 

3  Mo.  369.     See  also  Gage  v.  Maryatt,  the  jurisdiction  of  the  court.     Seurer 

9  Mont.  265.  v.  Horst,  31  Minn.  479. 

20  Encyc.  PI.  &  Pr.  —  75             1185  Volume  XX. 


Object! 


SUMMONS  AND  PROCESS. 


How  Had*, 


it,  is  a  ground  of  abatement.* 

Propriety  of  Plea  or  Motion.  —  As  between  a  plea  in  abatement  and 
a  motion  to  quash,  it  has  been  held  in  general  terms  that  the 
former  is  the  proper  method  of  raising  an  objection  to  a  writ 
where  the  defect  does  not  appear  upon  the  face  thereof,  and  that 
the  latter  is  the  proper  remedv  when  such  defect  is  apparent 
from  an  inspection  of  the  writ.*     Where  a  plea  in  abatement  is 


1.  Renner  v.  Reed,  3  Ark.  339.  remedy  by  quashing  a  writ  must  be 

Quashal  by  Plaintiff.  —  It    has    been    confined  to  proceedings  that  are  irregu- 
held  that  there  is  no  reason  why  the    lar,  defective,  or  improper. 


plaintiff  may  not  be  permitted  10  quash 
his  own  writ  where  there  is  error,  and 
it  operates  as  a  discontinuance.  Woms- 
ley  v.  Cummins,  x  Ark  129,  holding 
further  that  in  the  case  of  counterpart 


Tennessee.  —  Padgett  v.  Ducktown 
Sulphur,  etc.,  Co.,  97  Tenn.  690. 

Vermont  —  Bliss  v.  Connecticut, 
etc.,  R.  Co.,  24  Vt.  428. 

Writ  Regular  on  Faot  —  Unauthorised 


writs  the  counterpart  must  strictly  con-  Alteration.  —  Strictly  speaking,  a  clerk 

form  to  the  original,  and  if  the  plaintiff  ought  never  to  issue  from  his  office  a 

quashes  the  one  it  works  a  discontinu-  subpoena  in  chancery  without  insert- 

ance  of  the  whole  suit,  and  he  cannot  ing  thereon  the  county  to  which  it  is 

proceed   with  the   other.     One   being  intended    to    be    directed.      It  is  not 


bad,  the  other  also  must  be  bad. 

2.  Alabama.  —  Sawyer    v.     Price,    6 
Ala.  285. 

Arkansas.  —  Flynn  v.  State,  42  Ark. 

315. 
Idaho.  —  Parke  v.  W  ardner,  2  Idaho 

263. 

Illinois.  —  Beaubien   v.    Barbour,   2 

111.  386;  Greer  v.  Young,  120  111.  184, 

holding  that  in   Illinois   the    rule    is, 


competent,  however,  for  the  defendant 
upon  motion  to  question  the  regularity 
of  the  subpoena  where,  at  the  time  of 
making  the  motion,  the  subpoena  con- 
tains upon  its  face  everything  essential 
to  its  validity.  The  objection  in  such 
a  case  should  be  by  plea  in  abatement. 
Owings  v.  Beall,  3  Litt.  (Ky.)  105;  Bray 
v.  Libby,  71  Me.  276. 
Grounds  of  Motion.  —  On  a  motion  to 


in  strict  accord  with  the  common-law  set  aside  a  summons  the  particular  ob- 

practice,  that  any  defect  in  the  writ,  jections  to  it  should  be  pointed  out. 

its  service  or  its  return,  which  is  ap-  A  general  objection  that  it  is  insuffi- 

parent  from  an  inspection  of  the  record  cient  has  been  held  to  be  too  general, 

may  properly  be  taken  advantage  of  Sargent  v.  Flaid,  90  lnd.   501,  citing 

by   motion,   but  where   the  objection  Campbell  v.  Swasey,  12  lnd.  70,  and 


is  founded  upon  extrinsic  facts,  the 
matter  must  be  pleaded  in  abatement 
so  that  an  issue  may  be  made  thereon 
and  tried  like  any  other  issue  of  fact. 

Kentucky.  —  Owings  v.  Beall,  3  Litt. 
(Ky.)  106. 

Maine.  —  Tibbetts  v»  Shaw,  19  Me. 
204;  Cook  v.  Lothrop,  18  Me.  260; 
Bray  v.  Libby,  71  Me.  276;  Pressey  v. 
Snow,  81  Me.  288. 

Massachusetts.  —  Lincoln  v.  Taunton 
Copper  Mfg.  Co.,  11  Cush.  (Mass.)  440; 
Jacobs  v.  Mellen,  14  Mass.  134;  Hawkes 
v.  Kennebeck  County,  7  Mass.  461; 
Purple  v.  Clark,  5  Pick.  (Mass.)  206. 

New  Hampshire.  —  Haverhill  Ins. 
Co.  v.  Prescott,  38  N.  H.  398. 

New  York.  —  Water  bury  v.  Mather, 
16  Wend.  (N.  Y.)  613. 

Pennsylvania.  —  Virtue  v.  Ioka  Tribe, 
5  Pa.  Dist.  635  [citing  Steel  v.  Good- 
win, 113  Pa.  St.  288];  Crawford  v. 
Stewart,  38  Pa.  St.  34,  holding  that  the 


Hadley  v.  Gutridge,  58  lnd.  302. 

In  Mansfield  v.  Shipp,  128  lnd.  55, 
while  the  objection  was  not  allowed  to 
prevail  for  other  reasons,  it  was  said 
that  a  motion  to  quash  a  summons  be- 
cause the  Christian  names  of  two  plain- 
tiffs were  not  set  out  in  full  should 
be  overruled,  because  it  was  directed 
against  all  the  plaintiffs,  whereas  the 
name  of  one  plaintiff  was  properly 
stated  in  the  summons. 

Notice.  —  A  motion  to  set  aside  a 
summons  for  irregularity  must  be 
based  upon  notice  indicating  in  what 
the  alleged  irregularity  consists.  Per- 
kins v.  Mead,  (Supm.  Ct.  Spec.  T.)  2a 
How.  Pr.  (N#  Y.)  476. 

Before  Betarn.  —  It  has  been  held  that 
a  writ  cannot  be  quashed  before  it  is 
returned.  Griswold  v.  Lewis,  1  Wend. 
(N.  Y.)  292. 

If  a  party  wishes  to  plead  in  abate* 
ment  and  the  writ  is  not  on  file,  he 
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not  a  proper  form  of  pleading,  the  remedy  for  a  defective  sum- 
mons is  by  motion  to  set  aside,1  or  by  answer.*  But  a  plea  in 
abatement  has  been  recogni2ed  as  the  proper  remedy,  it  seems, 
even  where  the  defect  is  apparent  upon  the  face  of  the  writ,3 
and  likewise  a  motion  to  quash  has  been  recognized  as  the  proper 
remedy  when  the  defect  did  not  appear  upon  the  face  of  the 
writ,4  and  it  seems  that  some  objections  apparent  upon  the  face 
of  the  record  may  be  taken  by  motion  to  quash  or.  by  a  plea  in 
abatement.5 

3.  Effect  of  Objection  —  Judgment.  —  Under  the  statutory  pro- 
visions as  to  the  liberal  construction  of  pleadings  and  proceedings, 
the  defects  in  process  which  are  not  of  such  a  character  as  to 
mislead  the  defendant  to  his  prejudice  or  prejudicially  affect 
some  substantial  right  will  not  be  regarded,*  or  upon  a  motion 

should  move  at  once  to  put  it  on  file,  only  mode  of  presenting  a  defense  was 

Wisheart  v.  Legro,  33  N.  H.  180.  by  answer. 

Merits  Hot  Considered  on  Motion.  —  8.  Mahan  v.  Sutherland,  73  Me.  158, 

Upon  a  motion  to  quash  a  summons  where  the  writ  did  not  follow  the  form 

the  court  cannot  determine  the  merits  prescribed  by  statute;  Renner  v.  Reed, 

of  the  cause.     Embree  v.  McLennan,  3  Ark.  339. 

18  Wash.  651.  4.  Pope  v.  Anthony,  5  Blackf.  (Ind.) 

Sufficiency  of  Plea.  —  The  facts  which  212,  wherein  the  defendant  moved  to 

render  a  writ  abatable  must  be  alleged  quash  the  writ  upon  the  ground  that 

in   the   plea.     Thus,   under  a  statute  at  the  lime  of  the  service  and  return 

prohibiting  acts  to  be  done  on  Sunday  the  writ  was  not  sealed  and  did  not 

which  are  to  the  disturbance  of  others,  contain   the   name  of    the  county   in 

a  plea  that  an  original  writ  was  issued  which  it  issued,  and  it  was  held  that 

on  Sunday  was  held  to  be  defective  for  evidence  was  admissible  to  prove  such 

not  alleging  that  it  was  to  the  disturb-  facts   in   support  of  the  motion.     See 

ance  of  others.     Clough  v.  Shepherd,  also    Lovell    v.   Sabin,    15   N.  H.  37, 

31  N.  H.  490.  wherein  it  was  said  that  an  objection 

An  averment  in  a  plea  in  abatement  to  a  writ  that  the  signature  thereon  of 

that  a  process  issued  upon  the  fifteenth  the  clerk  had  been  laken  from  a  blank 

of  December,  the    Sabbath,  "  as  ap-  summons,  had  it  been  made  in  season 

pears  by  the  indorsement  thereon,"  is  by  a  motion  to  quash,  would  have  been 

a  sufficient  averment  that  the  process  sustained;  Kankakee  Drainage  Dist.  v. 

in  fact  issued  on  the  fifteenth.     Helm  Lake  Fork  Special  Drainage  Dist.,  29 

v.  Rodgers,  5  Humph.  (Tenn.)  105.  111.  App.  88. 

Oyer.  —  Where  the  defendant  pleads  5.  Trafton   v.   Rogers,   13  Me.  315, 

in  abatement  to  a  writ  he  need  not  first  which  was  a  motion  to  quash  a  writ 

crave  oyer.     Renner  v.  Reed,  3  Ark.  appearing  by  its  date  to  have  been  is- 

339.  sued  on  the  Lord's  day. 

1.  In  West  Virginia  the  proper  method  Confined  to  Time  for  Flea.  —  As  a  gen- 
of  taking  advantage  of  a  defect  in  a  eral  rule,  motion  to  quash  a  writ  for 
summons  before  a  justice  of  the  peace  a  cause  which  might  be  taken  advant* 
was  held  to  be  by  motion  to  quash,  age  of  by  plea  in  abatement  must  be 
because  in  that  court  there  are  no  made  within  the  lime  limited  for  riling 
formal  pleadings  and  such  questions  pleas  in  abatement.  Trafton  v.  Rogers, 
cannot  be  raised  by  a  plea  in  abate-  13  Me.  315;  White  v.  Wall,  40  Me.  574; 
ment.     Layne  v.  Ohio  River  R.  Co.,  Parsons  v.  Swett,  32  N.  H.  89. 

35  W.  Va.  438;  Todd  v.  Gates,  20  W.  6.  Rich  v.  Collins,  12  Colo.  App.  511; 

Va.  464.  Burkhardt  v.   Haycox,   19  Colo.   339; 

2.  Traver  v.    Eighth  Ave.  R.  Co.,  3  Higley  v.  Pollock,  21  Nev.  198. 
Keyes  (N.  Y.)  497,  holding  that  while  Issuance  of  Alias  Pending  Motion  to 
formerly  a  misnomer  must  have  been  Quash. —  Where,  pending  a  motion  to 
pleaded  in  abatement,  such  pleas  bav-  quash  a  summons  which  was  fatally 
ing  been  abolished  under  the  code,  the  defective,   the    plaintiff   sued    out    a 
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to  quash,  if  the  defect  is  amendable,  the  process  will  be  taken  to 
have  been  amended.1 

Upon  Quashal.  —  When  a  summons  or  original  writ  is  quashed  for 
defects  therein,  final  judgment  is  not  rendered,2  but  a  new  sum- 
mons may  issue.8 

second  summons,  and  the  court,  upon  Void  Process  Hot  Commencement  of  Salt 

overruling   the   motion   to  quash   the  — Costs.  —  Where  a  writ  which  has  not 

original    summons,    entered  a    judg-  been  sealed  is  regarded  as  a  nullity, 

ment  by  default  against  the  defend-  the  defendant  not  having  waived  objec- 

ant,  this  was  held  to  be  error;  the  de-  tion  by  an  appearance,  ihis  is  not  com- 

fendant  was  entitled  to  time  to  answer  mencement  of  an  action  upon  which  a 

or  demur  to  the  complaint  before  de-  rule  on  the  plaintiff  to  show  cause  why 

fault  and  final  judgment,  and  was  not  judgment  of  non  pros,  should  not  be 

under  any  obligation  to  appear  and  entered  by  the  defendant  can  be  made 


answer  the  complaint  in  obedience  to 
the  second  summons  while  his  motion 
to  quash  the  first  summons  was  pend- 
ing. Farris  v.  Walter,  2  Colo.  App. 
450;  Atchison,  etc.,  R.  Co.  v.  Nicholls, 
8  Colo.  188. 

1.  Spratley  v.  Kitchens,  55  Miss.  578. 
See  article  Amendments,  vol.  i,  p.  458. 

Statute  Compelling  Constructive  Appear- 
ance.—  In  Texas  it  was  provided  by 
statute  that  if  a  citation  or  service 
thereof  was  quashed  on  the  defend- 
ant's motion,  he  should  be  deemed  to 
have  entered  his  appearance  at  the 
next  term  of  the  court,  which  section 


absolute,  and  upon  reversing  a  decision 
granting  such  a  rule  neither  party  is 
entitled  to  costs.  Smith  v.  Affanas- 
sieffe,  2  Rich.  L.  (S.  Car.)  334. 

Quashal.  —  In  the  early  cases,  when 
a  writ  was  quashed  on  motion,  the 
plaintiff  was  not  subjected  to  costs. 
Eames  v.  Carlisle,  3  N.  H.  130. 

But  under  a  statute  providing  that 
44  costs  shall  follow  the  event  of  every 
action  or  petition,  unless  otherwise 
ordered  by  law  or  by  the  court,"  and 
that "  in  all  actions  or  petitions  pend- 
ing in  the  Superior  Court,  or  Court  of 
Common   Pleas,  the  said  courts  may. 


was  held  to  compel  a  constructive  ap-    on  motion,  and  on  good  cause  shown, 


pearance  of  the  defendant  at  the  next 
term,  whether  his  motion  was  sus- 
tained or  not.  Central,  etc.,  Co.  v. 
Morris,  68  Tex.  49,  wherein  it  was  said 
that  if  the  motion  to  quash  is  properly 
overruled  the  defendant  is  in  court 
from  the  time  of  service,  and  if  im- 
properly overruled  and  the  cause  is 
continued,  he  has  obtained  all  the 
benefit  that  could  have  resulted  if  his 
motion  had  been  sustained.  See  also 
International,  etc.,  R.  Co.  v.  Brett,  61 
Tex.  483. 

2.  Burnett  v.  Menifee,  4  Ark.  140. 
holding  that  upon  quashing  an  original 
writ  the  case  stands  as  if  no  writ  had 
issued.  See  also  Bird  v.  Mathis,  6 
Ark.  379;  Wilson  v.  Brandenburg.  16 
Ark.  646;  Hartley  v.  Tunstall,  3  Ark. 

125. 

The  Merits  of  the  Cause  are  not  tried 
upon  a  motion  to  quash  a  summons, 
and  if  a  judgment  upon  such  a  mo 


limit  and  allow  such  costs  as  they  may 
deem  just  and  reasonable,"  a  defend- 
ant was  held  to  be  entitled  to  costs 
upon  quashing  a  writ  for  a  defect  ap- 
parent upon  its  face.  Lyford  v.  Bryant. 
38  N.  H.  88. 

8.  Adams  v.  State,  9  Ark.  33;  Barn- 
dollar  v.  Patton,  5  Colo.  46;  McAlpin 
v.  Jones,  10  La.  Ann.  552. 

So  where  upon  certiorari  a  judgment 
of  the  justices  is  annulled  and  set  aside 
as  void,  it  will  be  without  prejudice  to 
the  plaintiff's  right  to  proceed  to  judg- 
ment upon  a  proper  citation.  State  v. 
Voorhies,  50  La.  Ann.  671 ;  State  v. 
Montegudo,  48  La.  Ann.  1417. 

Flea  in  Abatement  —  Common  Law.  — 
In  strict  conformity  with  the  common- 
law  practice,  where  the  objection  is 
founded  upon  extrinsic  facts,  the  mat- 
ter must  be  pleaded  in  abatement 
so  that  an  issue  may  be  made  thereon 
and   tried   by  a  jury,  like  any  other 


tion  involves  the  merits,  it  affects  issue  of  fact,  and  the  judgment  is  quod 
substantial  rights  and  is  appealable,  recuperet,  Greer  v.  Young,  120  111. 
Embree  v.  McLennan,  18  Wash.  651.       184. 
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I  Sunday  ab  Dies  Hon  Jubidicus,  1 190. 

1.  General  Rule  as  to  judicial  Proceedings,  11 90. 

a.  At  Common  Law,  11 90. 

b.  Under  Statute,  1191. 

c.  Judicial  Notice  of  Sunday,  1192. 

2.  Judicial  Proceedings  Within  Rule,  1192. 

0.  Service  of  Process,  1192. 

b.  Hearing  or  Trial,  1 192. 

c.  Rendition  of  Judgment  or  Pronouncing  Sentence,  1192. 

d.  Entering  Judgment  of  Record  on  Sunday,  1193. 

e.  Awards,  1194. 

3.  Exceptions  to  Rule,  1194. 

a.  In  General,  1194. 

b.  Instructing  Jury%  1194. 

c.  Receiving  Verdict,  11 94. 

d.  Discharge  of  Jury,  1195. 

e.  Issuance  of  Criminal  Process,  1196. 
/.    Writs  of  Attachment,  1196. 

g.  Exercise  of  Powers  of  Magistrate  In  Criminal  Action, 

1 196. 
h.  Power  to  Take  Recognizance  or  Ball  Bond,  1 197. 

1.  Granting  Equ liable  Relief  \  1197. 

II  Performance  of  Ministerial  Acts  oh  Sunday,  i  197. 
HL  Prosecutions  fob  Violation  of  Sunday  Laws,  i  198. 

1.  Joinder  of  Defendants,  1198. 

2.  Requisites  of  Indictment,  Information,  or  Complaint,  1198. 

a.  Laying  Time,  11 98. 

b.  Laying  Venue,  1199. 

c.  Charging  the  Offense,  1199. 


(i\  In  General,  11 99. 

(2)  Charging  Offense  , 

(3)  Averment  of  Intent,  1200. 


2)  Charging  Offense  In  Language  of  Statute,  1200. 


d.  Negation  of  Exceptions,  1 200. 
3.   Question  of  Necessity  One  for  the  Jury,  1201. 

IV.  Action  foe  Penaltt  foe  Violation  of  Sunday  Law,  1201. 

1.  Averment  of  Petition  or  Complaint,  1201. 

a.  Averment  of  Time,  1201. 

b.  Averment  that  Work  Is  Not  One  of  Necessity  or  Charity, 

1 201. 

2.  Verdict  or  Finding,  1201. 
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V.  Sunday  Contracts,  1201. 

1.  Complaint  to  Recover  on  Sunday  Contract  —  Averment  of 

Necessity,  1201. 

2.  Pleading  Execution  of  Contract  on  Sunday  as  Defense,  1202. 

a.  In  General,  1202. 

b.  Plea  that  Note  Was  Executed  on  Sunday,  1202. 

c.  Averment  that  Note  Was  Given  in  Violation  of  Sunday 

LaW,   T202. 

VI  INCLU8I0N  OE  EXCLUSION  OF  SUNDAY  IN  COMPUTING  TIME,  1202. 

1.  Exclusion  of  Intervening  Sundays,  1202. 

2.  Practice  Where  Prescribed  Period  Closes  on  Sunday,  1204. 

TIL  Holidays  as  Dies  Hon  Jueidicus,  1205. 

1.  In  the  Absence  of  Statute,  1205. 

2.  Under  Statutory  Provisions,  1205. 

3.  Ministerial  Acts,  1205. 

L  Sunday  as  Dies  Non  Jueidicus  —  1.  General  Rule  as  to  Judicial 
Proceedings  —  a.  At  Common  Law.  —  Under  the  common  law 
Sunday  is  dies  non  juridicus,  that  is,  a  day  on  which  the  courts 
do  not  sit  or  transact  business,1  and  all  judicial  proceedings 
which  take  place  on  that  day  are  void.* 

1.  Baxter  i>.  People,  8  111.  368;  Scam-  Bibb  (Ky.)  589;  Moore  v.  Hagan,  2 
mon  v.  Chicago,  40  111.  146;  Parsons     Duv.  (Ky.)  437. 

v.    Lindsay,   41    Kan.    336;    Morris  v.  Massachusetts. —  Pearce   v.  At  wood, 

Shew,  29  Kan.  661;  Coleman  v.  Hen-  13  Mass.  324;  Johnson  v.  Day,  17  Pick. 

derson,  LUt.  Sel.  Cas.  (Ky.)  171;  II  a  us-  (Mass.)  106. 

wirih  v.  Sullivan,  6  Mont.  203;  People  Michigan.  —  Peck     v.     Cavell,     16 

v.   Donovan,   (Ct.    App.)  29  Abb.   N.  Mich.  9. 

Cas.  (N.  Y.)  172,  note;  Story  v.  Elliot,  Montana.  —  Hauswirthr.  Sullivan,  6 

8  Cow.  (N.  Y.)  27;  Exp.  Tice,  32  Ore-  Mont.  203. 

gon  179;  Hanover  F.  Ins.  Co.  v.  Shra-  Nevada.  —  State  v.   California  Min. 

der,  89  Tex.  35;  Blood  v.  Bates,  31  Vt.  Co.,  13  Nev.  203. 

147.  New  Hampshire.  —  Frost  v .  Hull,  4 

2.  4  Black.  Com.  (Chitty's  ed.)  64;  2  N.  H.  158. 

Coke  Inst.  264,  265.  New     York.  —  People   v.    Donovan, 

Alabama.  —  Nabors  v.  State,  6  Ala.  (Ct.  App.)  29  Abb.  N.  Cas.  (N.  Y.)  172, 

200;  Peirce  v.  Hill,  9  Port.  (Ala.)  151;  note;  Story  v.  Elliot,  8Cow.(N.  Y.)  27; 

Haynes  v.  Sledge,  2  Port.  (Ala.)  530.  Vanderpoel  v.  Wright,  1  Cow.  (N.  Y.) 

Arkansas.  —  Tucker  v.  West,  29  Ark.  209;  Pulling  v.  People,  8  Barb.  (N.  Y.) 

386.  384;  Merritt  v.  Earle,  31  Baib.  (N.  Y.) 

California.  — Whitney  v.  Butter  field,  38;  Van  Vechten  v.  Paddock,  12  Johns. 

13  Cal.  342.  (N.  Y.)  178. 

Georgia.  —  Henderson   v*  Reynolds,  Oregon.  —  Exp.  Tice,  32  Oregon  179. 

84  Ga.  159.  Pennsylvania.  —  Stern's  Appeal,    64 

Illinois.  — Johnston  v.  People,  31  111.  Pa.  St.  447;  Kepner  v.  Keefer,  6  Walts 

469;  Baxter  v.  People,  8  111.  368.  (Pa.)  231. 

Indiana.  —  Chapman     v.    State,    5  Texas.  —  Crabtree  v.  Whtteselle,  65 

Blackf.  (Ind.)  in;  Kiger  v.  Coats,  18  Tex.  ill;  Hanover  F.  Ins.  Co.  v.  Shra- 

Ind.  153.  der,  89  Tex.  35;  Harper  v.  State,  43 

Iowa. — Davis  v.  Fish,  1  Greene  (Iowa)  Tex.   431;    S  tin  son   v.    State,    5   Tex. 

406.  App.  31. 

Kansas.  —  Morris  v.  Shew,  29  Kan,  England. — Swannp.  Broome,  3  Burr. 

661;  Blair  v.  Shew,  24  Kan.  280;  Par-  1595;  Taylor  v.  Phillips,  3  East  155. 

sons  v.  Lindsay,  41  Kan.  336.  Derivation  of  the  Eule.  —  Sunday  is 

Kentucky.  —  Arthur     v.     Mosby,    2  dies    non  juridicus  by  a  caoon  of  the 
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b.  Under  Statute.  —  The  common-law  rule  as  to  the  inva- 
lidity of  judicial  proceedings  on  Sunday  has,  with  certain  modi- 
fications,1 been  adopted  or  at  least  impliedly  recognized  in  the 
statutes  of  the  various  states;  and  in  some  of  these  the  common- 
law  rule  has  been  so  extended  as  to  include  almost  every  pro- 
ceeding in  connection  with  the  administration  of  justice,2 

church  incorporated  into  the  common  Shrader,  89  Tex.  35;  Stinson  v.  State,  5 

law,  and  judicial  acts  cannot  be  done  Tex.  App.  31  *  Crabtree  v.  Whiteselie, 

on  that  day,  though  other  acts  may  be  65  Tex.  in;  Shearman  v.  State,  I  Tex. 

unless  prohibited  by  statute.     Story  v.  App.  216. 

Elliot,  8  Cow.  (N.  Y.)  27.  Washington.  —  State   v.    Straub,    16 

"At  the  common  law  judicial  pro-  Wash.  11 1. 
ceedings  only  were  prohibited  on  Sun-  In  Parsons  v.  LindBay,  41  Kan.  336, 
day,  which  is  said  in  the  bookB  to  be  the  court  said:  M  By  the  common  law 
dies  non  juridicus.  Even  this  is  not  Sunday  is  dies  non  juridicus  y  and  there- 
strictly  on  grounds  of  morality  or  of  the  fore  all  judicial  proceedings  which 
Christian  religion  as  recognized  by  the  take  place  on  that  day  where  the  corn- 
common  law,  nor  was  it  the  original  mon-law  rule  is  in  force  are  void.  The 
practice  of  the  Christian  church.  It  common-law  rule  of  the  invalidity  of 
was  introduced,  like  very  many  other  judicial  proceedings  on  Sunday  is  im- 
docirines  and  practices,  some  of  which  pliedly  recognized  by  the  provisions  of 
are  perhaps  less  commendable,  into  our  statute.  *  #  *  The  common 
popular  Christianity  and  thence  into  law  as  modified  by  constitutional  and 
common  law  and  usage  by  the  influ-  statutory  law,  judicial  decisions,  and 
ence  of  the  clergy.  It  is  well  known  to  the  condition  and  wants  of  the  pea- 
lawyers  at  least  that  until  the  year  500  pie,  is  enforced  in  this  state  in  aid  of 
the  Christian  courts  were  open  and  the  general  statutes."  See  also  Ha us- 
legal  business  transacted  in  the  ordi-  wirth  v.  Sullivan,  6  Mont.  203. 
nary  way  on  Sundays  as  on  other  days.  Etpraentative  Statutory  Provisions.  — 
In  the  year  517  a  canon  was  made  for-  In  New  York  by  Code  Civ.  Fro.,  §  6, 
bidding  this  practice,  which  canon  was  "  a  court  shall  not  be  opened  or  trans- 
subsequently  confirmed  by  an  imperial  act  any  business  on  Sunday  except  to 
constitution.  It  was  received  with  receive  a  verdict  or  discharge  a  jury." 
other  parts  of  the  canon  law  by  the  An  adjournment  of  a  court  on  Satur- 
Saxon  kings  of  England,  and  afterwards  day,  unless  made  after  a  cause  has 
ratified  by  William  the  Conqueror  and  been  committed  to  a  jury,  must  be  to 
Henry  II.  Thus  it  comes  that  judi-  some  other  day  than  Sunday.  But  the 
cial  proceedings  on  Sunday  are  void  foregoing  section  does  not  prevent  the 
at  common  law."  Merritt  v.  Earle,  exercise  of  the  jurisdiction  of  a  magis- 
31  Barb.  (N.  Y.)  38,  affirmed  in  20.  N.  trate  where  it  is  necessary,  to  preserve 
Y.  115.  Quoted  in  People  v.  Donovan,  the  peace,  or  in  a  criminal  case  to 
(Ct.  App.)  29  Abb.  N.  Cas.  (N.  Y.)  172,  arrest,  commit,  or  discharge  a  person 
note.  charged   with   an   offense.     People  1, 

1.  See  infra,  I.  3.  Exceptions  to  Rule.  Donovan,  (Ct.   App.)  29  Abb.  N.  Cas. 

2.  Illinois.  —  Johnston  v.  People,  31  (N.  Y.)  172. 

111.  469.  In  Oregon  by  Code  Civ.  Pro.,  §  928,  it 

Indiana.  —  Chapman     v.    State,    5  is  provided  as  follows:     "  The  courts 

Blackf.  (Ind.)  in.  of  justice  may  be  held,  and  judicial 

Kansas.  —  Parsons   v.    Lindsay,    41  business  transacted,  on  any  day,  except 

Kan.  336;  Blair  v.  Shew,  24  Kan.  280;  as  provided  in  this  section.     No  court 

Morris  v.  Shew,  21  Kan.  661.  can  be  opened,  nor  can  any  judicial 

Montana.  —  Hanswirth   v.  Sullivan,  business  be  transacted,  on  a  Sunday, 

6  Mont.  203.  #    #    #    except  for  the  following  pur- 

New  York. — Vanderwerker  v.  People  poses:    (r)  To  give  instructions  to  a 

5  Wend.  (N.  Y.)  530;  Wood  v.  Brook-  jury  then  deliberating  on  their  verdict; 

lyn.  14  Barb.  (N.  Y.)425;  Rice  v.  Mead,  (2)  to  receive  the  verdict  of  a  jury;  (3) 

(Supm.  Ct.  Gen.  T.)  22  How.  Pr.  (N.  for  the  exercise  of  the   powers  of  a 

Y.)  445.  magistrate  in  criminal  actions  or  in 

Oregon.  —  Exp.  Tice,  32  Oregon  179.  proceedings  of    a   criminal    nature," 

Texas.  —  Hanover    F.    Ins.    Co.    v.  Exp.  Tice,  32  Oregon  179. 
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c.  Judicial  Notice  of  Sunday.  —  It  seems  that  courts  will 
take  judicial  notice  that  a  certain  day  was  Sunday  and  a  non- 
judicial day.1 

2.  Judicial  Proceedings  Within  Rule  —  a.  Service  of  Process. 

—  At  common  law  and  by  statute  in  most  if  not  all  of  the  states 
process  cannot  usually  be  served  on  Sunday.  This  rule  is,  how- 
ever, relaxed  in  some  states  by  statute  in  cases  where  delay  in 
making  such  service  will  result  injuriously  to  the  plaintiff.* 

b.  HEARING  OR  Trial.  —  The  hearing  or  trial  of  the  cause  on 
Sunday,  unless  within  the  exceptions  of  the  statute,3  being  a 
purely  judicial  proceeding,  is  void.4 

c.  Rendition  of  Judgment  or  Pronouncing  Sentence 

—  General  Bole.  —  It  may  be  stated  as  a  general  rule  that  a  judg- 
ment rendered  or  a  sentence  pronounced  on  Sunday  is  void.* 

Duty  to  Bonder  Judgment  Immediately  upon  Verdict.  —  In   at  least   one 

In  Texas  the  legislature  provided  in  thai  a  notice  received  on  Sunday  and 

1846  that  "  no  civil  suit  shall  be  insti-  afterwards  retained  is  equivalent  to  a 

tuted,  nor  shall  any  process  be  had,  on  notice  on  Monday. 
Sundays,  except  in  cases  of  attachment        8.  See  infra,  I.  3.  Exceptions  to  Rule. 
or  sequestration."     The  substance  of        4.  Weldon  v.  Colquitt,  62  Ga.  449,  35 

this  provision  is  found  in  Rev.  Stat.,  Am.   Rep.   128;    Chapman  v.  State,  5 

art.  1 184,  which  reads  as  follows:    "No  Blackf.   (Ind.)  ni:   Vanderwerker    v. 

civil   suit  shall    be    commenced,   nor  People,  5  Wend.  (N.  Y.)  530;  Pulling 

shall  any  process  be  issued  or  served,  v.  People,  8  Barb.  (N.  Y.)  384;  Taylor 

on  Sunday  or  any  legal  holiday,  except  v.  Ringer,  3  Wash.  Ter.  539. 
in  cases  of  injunction,  attachment,  or        Continuing  a  Cause  Over  from  Saturday 

sequestration."     Quotedin  Hanover  F.  to  Monday  is  not  keeping  a  court  open  on 

Ins.  Co.  v.  Schrader,  89  Tex.  35.  the  Sabbath  within  the  meaning  of  the 

1.  Ecker  v.  New  Windsor  First  Nat.  statutory  prohibition.  Vanderwerker 
Bank,  64  Md.  292.     See  also  Rodgers  v.  People,  5  Wend.  (N.  Y.)  530. 

v.   State,   50   Ala.    102;    Chrisman   v.  Submitting  Cause  to  Jury  on  Sunday. — 

Tuttie,   59  Ind.   155;  Clough  v.  Gog-  In  Pulling  v.  People,  8  Barb.  (N.  Y.) 

gins,  40  Iowa  325.  384,  it  was  held  that  if  a  trial  before 

As  to  pleading  matters  of  which  the  a  special  sessions   be  commenced  on 

court  takes  judicial  notice,  see  article  Saturday  the  cause  cannot  be  submit- 

Judicial  Notice,  vol.  12,  p.  1.  ted  to  a  jury  on  Sunday  morning. 

As  to  what  matters  will  be  judicially  5.  Georgia, —  Henderson f.  Reynolds, 

noticed  by  the  court,  see  the  title  Judi-  84  Ga.  159. 

eial  Notice \  17  Am.  and  Eng.  Encyc.  of  Illinois,  —  Baxter  v.    People,   8  111. 

Law  (2d  ed.)  892.  368;  Johnston  v.  People,  31  III.  469. 

2.  As  to  the  general  rule  with  regard  Indiana.  —  Chapman  v.  State,  5 
to  service  of  process  on  Sunday  and  Blackf.  (Ind.)  in. 

the  effect  of  the  violation  of  such  rule,  Iowa.  —  Davis    v.    Fish,    1    Greene 

see  the  article  Service  of  Process  and  (Iowa)  406. 

Papers,  vol.  19,  p.  567.  Kansas.  —  Parsons    v.    Lindsay,  41 

Service  of  Notice.  —  Service  of  notice  Kan.  336. 

of  motion  on  Sunday  is  irregular  and  Kentucky.  —  Arthur  v.  Mosby,  2  Bibb 

void.     Field  v.  Park,  20  Johns.  (N.  Y.)  (Ky.)    589;    Coleman    v.    Hendetson, 

140;    Chesapeake,   etc.,  Canal  Co.  v.  Litt.  Sel.  Cas.  (Ky.)  171. 

Bradley,  4  Cranch   (C.   C.)   193.     See  Nevada.  —  Exp.  White,  15  Nev.  146, 

also  Stern's  Appeal,  64   Pa.    St.   447;  37  Am.  Rep.  466. 

Rheem  v.  Carlisle  Deposit  Bank,   76  New  York.  —  Rice  v.  Mead,  (Supm. 

Pa.   St.    132;    Delamater  v.  Miller,   1  Ct.  Gen.  T.)  22  How.  Pr.  (N.  Y.)  445; 

Cow.  (N.  Y.)75:  Bracketl  v.  Edgerton,  Hoghtaling  v.  Osborn,   15  Johns.  (N. 

14  Minn.  174:  Roberts  v.  Monkhouse,  Y.)  119;    Allen   v.  Godfrey,  44  N.  Y. 

8  East  547.     See,  however.  Crozier  v.  433:  People  v.  Donovan,  (Ct.  (App.)  29 

Shants,  43  Vt.  478,  in  which  it  was  held  Abb.  N.  Cas.  (N.  Y.)  172. 
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state,  however,  it  has  been  held  that,  under  a  provision  requir- 
ing a  justice  to  render  a  judgment  immediately  upon  a  verdict, 
it  is  the  duty  of  the  justice  to  render  a  judgment  immediately 
upon  a  verdict  rendered  on  Sunday,  and  that  he  has  no  discretion 
in  the  case.1 
d.  Entering  Judgment  of  Record  on  Sunday.  —  The 

language  of  numerous  decisions  is  to  the  effect  that  a  judgment 
entered  of  record  on  Sunday  is  void.5*  But  from  the  facts  of 
each  case  it  would  appear  that  this  is  a  misuse  of  the  term 
"entered,"  since  in  each  case  the  question  was  as  to  the  exercise 

Oregon,  — Ex  p.    Tice,    32    Oregon        2.  Baxter    v.    People,     8    111.    368; 

I7Q.  Hoghtaling  v.  Osborn,  15  Johns.    (N. 

Tennessee.  —  Styles   v.    Harrison,  99  Y.)   119;    Shearman   v.  State,   1  Tex. 

Tenn.  128.  App.    215;    Ex  p.  Juneman,   28   Tex. 

Texas.  —  Shearman  v.  State,  1  Tex.  App.  486;  Harpers.  State,  43  Tex.  431; 

App.  215;  Hanover  F.  Iqb.  Co.  v.  Shra-  Ball  v.  U.  S.,  140  U.  S.  118. 
der,  89  Tex.  35.  "  The  question  seems  to  have  been 

Vermont.  —  Blood  v.   Bates,  31  Vt.  frequently  before  the  English  courts. 

147.  and  the  courts  of  most  of  the  states  of 

United  States.  —  Ball  v.  U.  S.,  140  U.  the  Union,  and  I  he  decisions  are  very 

S.  118.  uniform,   that  a  judgment  cannot  be 

England.  —  Swann  v.  Broome,  3  Burr,  entered    of    record   on    Sunday.     See 

1595;  Mackalley's  Case,  9  Coke  66.  Mackalley's  Case,  39  Coke  66;  Hoyle 

"  Sunday  at  common  law  is  dies  non  v.  Cornwallis,  1  Stra.  389;  Pearce  v.  At- 
juridicus.  Swan  v.  Broome,  1  W.  Bl.  wood,  13  Mass.  347;  Chapman  v.  State, 
496  and  526.  When  the  point  was  5  Blackf.  (Ind.)  in;  Nabors  v.  State, 
first  raised  in  the  case  cited,  Lord  Mans-  6  Ala.  200;  Frost  v.  Hull.  4  N.  H.  158; 
field  was  evidently  in  great  doubt  Arthur  v.  Mosby,  2  Bibb  (Ky.)  589; 
whether  a  court  could  not  render  a  Story  1/.  Elliot,  8  Cow.  (N.  Y.)  27;  Sayles 
valid  judgment  upon  a  Sunday,  but  v.  Smith,  12  Wend.  (N.  Y.)  57.  The 
after  full  consideration  the  question  cases  all  show  that  a  judgment  entered 
was  resolved  in  the  negative.  That  a  of  record  on  Sunday  is  notonlyerrone- 
judgment  rendered  on  thatday  is  void,  ous,  but  is  absolutely  void."  Baxter 
may  now  be  regarded  as  settled  law.  v.  People,  8  111.  368.  See  also  Taylor 
It  was  so  held  by  the  Court  of  Appeals  v.  Ervin,  119  N.  Car.  274,  in  which 
in  Shearman  v.  State,  1  Tex.  App.  case  the  court  said:  "  While  it  seems 
215."  Hanover  F.  Ins.  Co.  v.  Shrader,  to  be  held  everywhere  that  receiving  a 
89  Tex.  35.  verdict  on  Sunday  is  valid,  in  some  of 

Verdict  and  Sentence  on  Sunday.  —  A  the  states  which   have    changed    the 

verdict  of  guilty  in  a  capital  case  was  common  law   by  Sunday  legislation  it 

returned    on  Sunday,   and    judgment  has  been  held  that  a  judgment  entered 

entered  therein  pronouncing  the  death  on  Sunday  is  void.     Shearman  v.  State, 

penalty  on  the  same  day.     It  was  held  1  Tex.  App.   215,  and  Reid  v.  State, 

that  the  verdict  was  properly  received,  53  Ala.  402.     Even  in  states  of  that 

and    was   valid,    no  error   appearing,  class  a  judgment  on  Sunday  is  held 

but  that  the  judgment  was  absolutely  valid  when  the  statute,  like  our  code, 

null    and   void,    and    that    the   cause  section  412,  contemplates  judgment  to 

should  be  remanded  with  directions  to  be  entered  up  at  once  on  the  verdict, 

enter  judgment  on  the  verdict.    Baxter  unless  otherwise  directed  by  the  judge. 

v.  People,  8  III.  368.  1    Freeman     on    Judgments,    £    x38i 

Order  Hade  on  Sunday.  —  In  Coleman  Thompson   v.   Church,    13   Neb.   287; 

v.  Henderson,  Liu.  Sel.  Cas.  (Ky.)  171,  Wearne  v.   Smith,  32   Wis.  412.     But 

12  Am.  Dec.  290,  it  was  held  that  an  even  if,  under  our  statutes,  a  formal 

order   made   by   a  judge    in   vacation  judgment,  signed  on  Sunday,  had  been 

bearing  date   on   Sunday   is   for   that  invalid,   the   verdict    being   valid   the 

reason  void.  judge    should    simply    have    entered 

1.  Thompson  v.  Church,  13  Neb.  287.  judgment   nunc  pro  tunc.     Ferrell   v. 

See  also  Hurford  v.  Omaha,  4  Neb.  336.  Hales,  119  N.  Car.  199." 

1193  Volume  XX. 


Sunday  as  Diet         SUN  DA  YS  AND  HO  LID  A  YS.         Von  Juridlraa. 

of  the  judicial  power  of  the  court,  whereas  the  mere  entry  of 
record  of  the  judgment  is  ministerial.1 

e.  Awards.  —  It  has  been  held  that  an  award  is  a  judicial  act, 
and  as  such  is  void  if  made  and  published  on  Sunday.9  This 
cannot,  however,  be  laid  down  as  a  rule,  since  decisions  are  not 
wanting  to  the  effect  that  valid  awards  may  under  certain  circum- 
stances be  made  on  Sunday.8 

3.  Exceptions  to  Eule  —  a.  In  General.  —  The  statutes  of 
some  of  the  states  contain  modifications  of  or  exceptions  to  the 
general  rule  before  laid  down  as  to  judicial  proceedings  on  Sun- 
day.4 Thus,  for  instance,  according  to  some  it  is  provided  that 
no  judicial  business  shall  be  transacted  on  Sunday  except  in 
certain  cases  of  necessity  and  to  prevent  the  failure  of  justice, 
and  such  cases  are  specified.5 

b.  Instructing  Jury.  —  It  has  been  held  that  the  jury  hav- 
ing retired  on  Saturday,  additional  instructions  may  be  given 
them  by  the  court  on  Sunday,6 

c.  Receiving  Verdict.  —  It  may  be  stated  as  a  general  rule 
that  a  court  may  lawfully  receive  the  verdict  of  a  jury  on  Sunday,7 

1.  See  generally  article  Rendition  clares  that  the  Supreme  Court  *  shall 
and  Entry  of  Judgments,  vol.  18.  p.  always  be  open  for  the  transaction  of 
427.  business,'  wilh  the  provision  that  the 

2.  Story  v.  Elliot,  8  Cow.  (N.  Y.)  27.     Superior  Courts  *  shall  be  always  open 
8.  In  Sargeant  v.  Butts,  21  Vt.  99,  il    (legal  holidays  and   nonjudicial  days 

was   held    that  an   award   made    and  excepted.)'     'The  provision  (§  12.  Code 

published  on  Sunday,  where  the  hear-  Civ.   Pro.)    of    the  Code  upon    which 

ing  was  commenced  on  Saturday  and  appellani    relies  does  not   attempt   to 

prolonged    until   after   midnight,  was  define   what  days  shall  be  nonjudicial, 

not  void;    but,  if  void,   that  a  Bubse-  But  that  is  done  in  section  133,  and  as                                     J 

Suent  promise  to  pay  ratified  and  con-  before  stated,  the  Supreme  Court  isex- 

rmed  it.      The  opinion   of  the  court  prefsly  excepted  ftom  its  operation." 

was  quoted  in  Henderson  v.  Reynolds,  6.  Hauswirth  v.   Sullivan,   6   Mont. 

84.  Ga.   159.     See  also  Isaacs  v.  Beth  203. 

Hamedash  Soc,  1  Hilt.  (N.  Y.)  469,  in  6.  People  v.  Odell,  1  Dak.  197;  Jones 

which  it  was  held  that  where  all  the  v.  Johnson,  61  Ind.  257. 

parties,  their  witnesses,  and  the  arbi-  7.  Alabama.  —  Reid  v.  State,  53  Ala. 

trators,  are  Jews,  an  award  made  on  402. 

Sunday,  in  pursuance  of  a  trial  on  that  Florida.  —  Hodge  v.  State,   29  Fla. 

day,   but  dated  and  delivered  on  the  500. 

following  day,  is  valid.  Georgia.  —Weaver  v.  Carter,  101  Ga. 

4,  See  Tucker  v.  West,  29  Ark.  388;  206;  Henderson  v.   Reynolds,  84  Ga. 

Chapman  v.  State.  5  Blackf.  (Ind.)  111;  159, 

Parsons    v.    Lindsay,    41    Kan.    336;  Illinois.  —  Baxter  v.    People,   8   111. 

Hauswirth  v.  Sullivan,  6  Mont.  203;  368. 

Hanover   F.    Ins.   Co.   v.  Shrader,  89  Indiana.  —  Jones  v.  Johnson,  61  Ind. 

Tex.  35.  257;  Cory  v.  Silcox,  5  Ind.  370;  Rosser 

In  California  it  is  held  that  the  law  v.   McColly,  9  Ind.  587;  McCorkle  v. 

relating  to    holidays  and  nonjudicial  State,  14  Ind.  39;  Joy  v.  State,  14  Ind. 

days  does  not  apply  to  the  Supreme  139. 

Court.     Adams?/.  Dohrmann,  63  Cal.  Kansas.  —  Stone   v.    Bird,    16    Kan. 

417,  where  the  court  said:     "  That  the  488. 

framers  of  the  Constitution  did  not  in-  Kentucky.  —  Arthur*/.  Mosby,  2  Bibb 

tend  that  the  law  relating  to  holidays  (Ky.)  589. 

should  apply  to  the  Supreme  Court  is  Maine.  —  True  v.   Plumley,  36  Me. 

made  apparent  by  a  comparison  of  the  466. 

clause  of  the  Constitution  which  de-  Nevada.—  State  v.  Rover,  13  Nev.  17. 
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and  may  be  entered  of  record  on  that  day,1 

d.  Discharge  of  Jury.  —  In  some  states  the  court  is  author** 
ized  to  discharge  the  jury  on  Sunday.9 

New  Hampshire.  —  Webber  v.   Mer-  Riper  v.  Van  Riper,  4  N.  J.  L.  176,  it 

rill,  34  N.  H.  202.  was  held  (hat  where  a  jury  were  unable 

New  Jersey. — Van    Riper    v.    Van  to  agree  until  Sunday  morning,  it  wag 

Riper.  4  N.  I.  L   176.  a   work  of  necessity  to   receive  their 

New    York.  —  Allen  v.  Godfrey,  44  verdict  on  that  day. 

M.  Y.  433;  Hoghtaling  v.  Osborn,   15  Contra.  —  In   Bass  v.   Irvin,  49  Ga. 

Johns.  (N   Y.)  119.  436,  a  verdict  received  on  Sunday  was 

North   Carolina.  —  State  v.    Penley,  considered  a  nullity.     See  also  to  the 

107  N.  Car.  808;  Taylor  v.   Ervin,  119'  same  effect  Shaw  v.  M'Combs,  2  Bay 

N.  Car.  274.  (S.  Car.)  232.     This   latter  case    was, 

Pennsylvania.  —  Huidekoper  v.  Cot-  however,  expressly  overruled  in  Hiller 

ton,  3  Waits  (Pa.)  56.  v.  English,  4  Strobh   L,  (S.  Car,)  486. 

South  Carolina.  —  Hiller  v.  English,  Reception  of  Verdict  in  Absence  of  Ae~ 

4  Strobh.  L.  (S.  Car.)  486.  eased.  —  In  State  v.  Muir,  32  Kan.  481, 

Texas.  —  Shearman  v.  State,  1  Tex.  it   was   held   to  be  error  to  receive  a 

App.    215;    Hanover    F.    Ins.   Co.   v.  verdict  on  Sunday  in  the  absence  of  the 

Shrader,  89  Tex.  41;  Powers  v.  State,  ace u Bed  and  his  counsel,  and  to  dis- 

23  Tex.  App.  42;  Brown  v.   State,  32  charge  the  jury,  and  to  refuse  on  the 

Tex.  Crlm.  119;  Huffman  v.  State,  28  next  day  to  recall  the  jury  and  allow 

Tex.  App.  174.  them  to  be  polled. 

Washington. — State    v.    Straub,   16  1.  In  State  v.  Rover,   13  Nev.  17.it 

Wash.  in.  was  held   that   the   provision  of   the 

United  States. — Stone  v.  U.  S.,  167  statutes  of  Nevada (1  Comp.  Laws,  955). 

U.  S.  178.  authorizing  the  court  "  to  receive  a 

In  Cory  v.  Silcox,  5  Ind.  370,  the  verdict  or  discharge  a  jury"  on  Sun. 

court  said:  "The  verdict  of  the  jury  day,  carries  with  it  the  power  to  have 

was    returned    and    received    by    the  the  verdict  recorded,   and   authorizes 

court  on  Sunday.     We  will  not  elabo-  the  court  to  make  such  other  orders  as 

rale  this  point.    Much  useless  learning  may  be  incidental  to  the  power  given, 

has   recently  been   displayed  upon  it  such  as  designating  a   day   when   it 

by  able   jurists,   and  some  variety  of  would  pronounce  judgment  upon  the 

opinion   has  been  the    result.     While  verdict. 

we  admit  that  many  cases  are  to  be  "  Although  the  law  seems  to  be  well 

found  in  the  books  deciding  that  no  settled   that  a    judgment    cannot  '  be 

judicial  act  can  be  done  on  Sunday,  entered   of   record  on   Sunday,  yet    I 

and  that  verdicts  returned  on  that  day  think  it  equally   well    settled   that  a 

are  void,  we  are  not  satisfied  that  we  verdict  of  a  jury  may  be  entered  of 

would  be  subserving  morality,  religion,  record  on  Sunday.     See  following  au- 

justice,  or  the  spirit  of  the   common  thorities:     Huidekoper    v.    Cotton,    3 

law,  by  following  their  example  as  to  Waits(Pa.) 56;  Houghtalingt/.  Osborn, 

verdicts.     The  reason  of  the  rule  mak-  15  Johns.  (N.  Y.)   119;  Hiller  v.  Eng- 

ing    Sunday    dies    non  juridicus    was  lish,  4  Strobh.  L.  (S.  Car.)  486;  True  v. 

founded  in  those  principles  of  religion  Plumley,  36  Me.  466."     Shearman  v. 

which  require  a  strict  observance  of  State.  1  Tex.  App.  215. 

that  day,  and  surely  that  which  tends  to  light  to  Receive  Motions  Touching  the 

its  nonobservance  cannot  bs  regarded  Verdict  on  Banday.  —  In   McCorkle   c 

as    being  within    the    reason    of    the  State,  14  Ind.  39  it  was  held  that  (he 

rule.     We  apprehend  that  jurors,  worn  law  allows  a  verdict  to  be  returned  on 

out  by  the  laborious  investigation  of  Sunday,  and,  as  an  incident,  authorizes 

a  lengthy  rase,  and  unnecessarily  pent  the  court  to  Bit  on  that  day  to  receive  it 

up  together  from  twelve  to  twenty-four  and   to   receive  any  motion  or  order 

hours,  would  be  little  inclined,  while  touching  it,  and  the  discharge  of  the 

in  that  condition,  to  observe  the  Sab-  jury   rendering  it.     See  also  Jones  v. 

bath  as  they  should.     We  can   easily  Johnson,  61  Ind.  257. 

conceive  of  places  where  their  minds  2.  Reid  v.  State,  53  Ala.  402;  State 

would    be    far   more    religiously    in-  .  v.  Green,  37  Mo.  466;  State  v.  Rover, 

clined."  13  Nev.  17. 

As  a  Work  of   Necessity.  —  In   Van  In  New  York,  by  Code  Civ.  Pro.,  %  6, 
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e.  Issuance  of  Criminal  Process.  —  An  exception  is  often 
made  in  favor  of  criminal  process,  since  frequently  a  delay  of 
even  one  day  might  allow  the  escape  of  a  guilty  person.1 

/.  Writs  of  Attachment.  —  Although  it  would  seem  that 
an  attachment,  being  a  civil  process,  comes  within  the  rule  that 
no  civil  process  may  be  issued  or  executed  on  Sunday,*  an 
exception  is  sometimes  made  in  favor  of  attachment  in  civil  cases 
in  order  to  prevent  a  failure  of  justice,  as  for  instance  in  cases 
where  a  debtor  is  about  to  abscond  or  to  send  his  propert)'  out 
of  the  state,3  proper  affidavit  having  been  made.4  . 

g.  Exercise  of  Powers  of  Magistrate  in  Criminal 
Action.  —  In  some  jurisdictions  an  exception  is  expressly  made 
by  statute  authorizing  the  exercise  on  Sunday  of  the  powers  of 
a  magistrate  in  a  criminal  action.5 

it  is  provided  that  a  court  shall  not  be  gency,  when  justice  might  otherwise 

opened   or  transact  any  business  on  be  evaded." 

Sunday,  except  to  receive  a  verdict  or  Embraced   in    Sight    to    Execute.  — 

discharge  a  jury.     Quoted  in  People  v.  Under  a  statute  permitting  the  execu- 

Donovan,  (Ct.  App.)  29  Abb.  N.  Cas.  tion  on  Sunday  of  writs  of  habeas  cor- 

(N.  Y.)  172,  note.  pus,  or  process  on  a  charge  of  treason. 

Discharge  for  Failure  to  Agree  on  Ver-  felony,  riot,  etc.,  or  upon   an  escape 

diet.  —  In  Oregon  it  is  held  that  a  court  from  custody,  the  court  said,  in  Rice 

cannot  discharge  a  jury  on  Sunday  in  v.  Com  ,  3  Bush  (Ky.)  15,  that  those 

consequence  of  their  failure  to  agree  writs  may  be  sued  out  on  Sunday,  as 

on  a  verdict.     Ex  p.  Tice,  32  Oregon  the  right  to  execute  embraces  the  right 

179,  where   the  court  said:  "  A  court  to  have  them  issued, 

may  receive  the  verdict  of  a  jury  on  8earch  Warrant.  —  In  Wright  v.  Dres- 

Sunday,  but  without  their  agreement  sel,  140  Mass.  147,  it  was  held  that  a 

or  some    immediate    necessity,   it    is  search  warrant  was  not  a  civil  process 

powerless  to  discbarge  them  on  that  within  the  meaning  of  the  statute,  and 

day."  might  be  executed  on  Sunday. 

1.  Binns's  Jusi.  (8th  ed.) 498;  Stater.  2.  See  generally  the  article  Attach- 

Douglass,  69  Ind.  544;  Rice  v.  Com.,  ment,  vol.  3,  p.  52.     And  see  Thomas 

3  Bush  (Ky.)  14;  Keith  v.  Tuttle,  28  v.    Hinsdale,   78   111.   259;    Butler    v. 

Me.  326;  Wright  v.  Dressel,  140  Mass.  Kelsey,  15  Johns.  (N.  Y.)  177. 

147;  Pearce  r.  Atwood,  13  Mass.  344;  8.  Reid  v.  State,  53  Ala.  402;  Levy 

Anonymous,  1  Haz.  Reg.  (U.  S.)  263;  v.  Elliott,  14  Nev.  435;  Schow  v.  City 

Rawlins  v.  Ellis,  16  M.  &  W.  172.     See  Nat.  Bank,  (Tex.  Civ.  App.  1897)  40  S. 

generally  article  Service  of  Process,  W.  Rep.  166;  Pearson  r».  The  Alsalfa, 

vol.  19,  p.  567.  44  Fed.  Rep.  358. 

In  Pearce  v.   Atwood,  13  Mass.  324,  4.  Levy  v.  Elliott,  14  Nev.  435;  Reid 

the  court,  in  holding  that  by  the  stat-  v.  State,  53  Ala.  402. 

ute  in  that  state  the  service  of  none  In  Alabama,  by   Rev.  Code,  §  2941, 

but  civil  process  is  prohibited  on  the  the  issue  and  execution  of  writs  of  at-. 

Lord's  day,  said:  "  Warrants  against  tachment  are  authorized  on  Sunday  if 

persons  charged  with  any  crimes  what-  affidavit  be  made  that  the  defendant 

ever  may  be  lawfully  served  on  that  is  about  to  abscond  or  to  remove  his 

day.     Warrants  may   also  be  issued;  property.      Reid    v.    State,    53    Ala. 

for,  if  the  arrest  is  authorized  by  law,  402. 

the  order  to  make  such  arrest  must  In  Texas  it  was  provided   by   Rev. 

likewise  be  lawful.     But  magistrates  Stat.  1895,  art.  1180,  that  no  suit  shall 

and  executive  officers  will  undoubtedly  be  commenced  nor  process  be  issued 

use  this   power   with   discretion,  and  or  served  on  Sunday  "  except  in  case 

with  due  regard  to  the  sacredness  of  of    *    *    *    attachment."     Schow  v. 

the  day;   so  that  it  may  not  be  pro-  City  Nat.  Bank,  (Tex.  Civ.  App.  1897) 

faned  or  disturbed  by  this  exercise  of  40  S.  W.  Rep.  166. 

their  authority,  except  in  cases  of  emer-  6.  Exp.  Tice,  32  Oregon  179. 
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//.  Power  to  Take   Recognizance  or  Bail  Bond.  —  It 

would  seem  that  as  a  general  rule  recognizances  or  bail  bonds 
entered  into  on  Sunday  are  binding.1 

i.  Granting  Equitable  Relief.  —  There  are  certain  cases 
in  which  equity  will  grant  relief  on  Sunday.  Thus,  for  instance, 
where  an  injunction  is  necessary  to  prevent  irreparable  injury  it 
may  be  issued  and  served  on  Sunday.* 

n.  Performance  of  Mivistebial  Acts  0*  Suhday.  —  While  at 

.  common  law,  as  has  been  seen,  no  judicial  act  could  be  done  on 
Sunday,  the  authorities  are  practically  unanimous  that  mere  min- 
isterial acts  could  be  performed  on  that  day,3  and  this  would 
seem  to  be  the  rule  at  the  present  time  in  the  absence  of  any 
prohibitory  statute.4 

1.  Hammons  v.  State,  59  Ala.  164;  performed  on  Sunday  and  maintained 
Sailer  v.  Smith,  55  Ga.  244;  Weldon  v.  as  well.  To  prevent  the  ruin  of  an  in- 
Colquilt,  62  Ga.  449;  Johnston  v.  Peo-  dividual  such  an  act  must  not  be  done, 
pie,  31  III.  469;  State  v.  Douglass,  69  Lame  and  impotent  conclusion."  See 
Ind.  544;  Watts  v.  Com.,  5  Bush  (Ky.)  also  Richmond  v.  Moore,  107  111.  439. 
309;  Rice  v.  Com.,  3  Bush  (Ky.)  14.  3.  Matthews  r.  Ansley,  31  Ala.  20; 

The  entering  into  a  recognizance  by  Tucker  v.  West,  29  Ark.  386;  Hadley 

one  charged  with  a  criminal  offense  is  v.  Mussel  man,  104  Ind.  459;  Cory  v. 

not  such  a  judicial  act  as  to  render  its  Silcox,  5  Ind.  370;  Kiger  v.  Coats,  18 

execution  void,  either  at  the  common  Ind.  153;  State  ».  California  Min.  Co., 

law,  or  uncfer  section  144  of  the  Illinois  13  Nev.  203;  In  re  Worthington,  7  Biss. 

Criminal  Code,  because  it  was  entered  (U.  S.)  455;  Mackalley's  Case,  9  Coke 

into  on  Sunday.     Johnston  v.  People,  66;  Drury  v.  Defontaine,  1  Taunt.  135; 

31  111.  469.  Wilson  v.  Tucker,  1  Salk.  78. 

Recognizance  to  Prosecute  Appeal.  —  In        4.  Kiger  v.  Coats,  18  Ind.  153;  Had- 

State  v.  Suhur,  33  Me.  539,  it  was  held  ley  v.  Musselman,  104  Ind.  459;  Storv 

that  a  recognizance  taken  between  the  v.  Elliot,  8  Cow.  (N.  Y.)  27.     See  also 

midnight  preceding  and  the  sunset  of  Matthews  v.  Ansley,  31  Ala.  20;  Reid 

Sunday  to   prosecute  an  appeal   in  a  v.  State,  53  Ala.  402. 
criminal  prosecution  was  void.  Giving  Notice  of  Award.  —  In  Kiger  v. 

2.  Langabier  v.  Fairbury,  etc.,  R.  Coats,  18  Ind.  153,  it  was  held  that  the 
Co.,  64  111.  243;  Johnston  v.  People,  31  giving  of  notice  of  an  award  on  Sunday 
111.  469;  Morris  v.  State.  31  Ind.  189;  is  valid,  it  not  being  an  act  of  com- 
Parmalee  v.  Wilk9,  22  Barb.  (N.  Y.)  mon  labor,  nor  a  judicial  act,  nor  one 
539.  See  also  Hooper  v.  Edwards,  18  specially  prohibited  by  any  statute,  and 
Ala.  281;  McGatrick  v.  Wason,  4  Ohio  being  a  mere  ministerial  act  connected 
St.  566.  with  a  judicial  proceeding. 

In  Langabier  v.  Fairbury,  etc.,  R.  Service  of  Process  of  Attachment. —  In 
Co.,  64"  111.  247,  16  Am.  Rep.  553,  the  Matthews  v.  Ansley,  31  Ala.  20,  the 
court,  through  Breese,  J.,  said:  *'  Here  court,  while  holding  that  the  issue 
this  dies  non  juridicus  was  selected  by  of  an  attachment  was  in  its  nature 
the  railway  company  as  the  proper  judicial,  said:  "  The  service  of  the  pro- 
day  to  commit  a  great  outrage  upon  cess  of  attachment  is  a  purely  minis- 
public  and  private  rights,  believing  the  terial  act;  and  not  being  within  the 
arm  of  the  law  could  not  be  extended  provisions  of  any  section  of  the  Code, 
on  that  day  to  arrest  them  in  their  it  follows  that  no  valid  objection  can 
high  handed  and  unlawful  design.  To  be  urged  to  its  execution  on  the  Sab- 
ine  complainant   the   acts   they   were  bath  day." 

organized   to   perpetrate  on  that  day        An  Undertaking  on  Appeal  executed  on 

were  fraught  with  irreparable  injury.  Sunday  is  valid.     State  v.  California 

Feeble,   indeed,  would  be  the  judicial  Min.  Co.,  13  Nev.  203,  holding  that  the 

arm  if  it  could  not  reach  such  miscre-  execution    of    such    a    bond    is    not 

ants.     To  save  a  debt  of  twenty  dollars  "  transacting  judicial  business,"   and 

judicial  acts  [attachment,  etc.]  can  be  is  not  prohibited  by  the  Nevada  statute. 

J 197  Volume  XX. 


Violation  of  SUNDA  YS  AND  HOLIDA  YS.  Sunday  Laws. 

III.  Pkosecutions  foe  Violation  of  Sunday  Laws  —  1.  Joinder 
of  Defendants.  —  Two  defendants  joined  in  one  complaint  for 
doing  work  upon  Sunday  may  be  jointly  convicted  upon  proof 
of  a  joint  act  in  violation  of  the  statute.1 

2.  Requisites  of  Indictment,  Information,  or  Complaint  —  a.  Lay- 
ing Time.  —  In  proceedings  for  the  violation  of  Sunday  laws, 
and  following  the  usual  rule  that  when  time  is  of  the  essence  of 
the  offense,  or  is  an  essential  part  of  the  description  thereof,  it 
should  be  accurately  laid  or  at  least  with  such  precision  as  may 
be  necessary  to  describe  the  offense,2  an  indictment,  informa- 
tion, or  complaint  for  the  violation  of  a  Sunday  law  should  dis- 
tinctly aver  that  the  act  charged  was  committed  on  Sunday.* 
It  would  seem,  however,  not  to  be  material  on  what  particular 
Sunday  the  time  is  laid.4 

1.  Com.  v.  Sampson,  97  Mass.  407,  1871,  being:  then  and  there  the  first  day 
in  which  case  the  ground  of  exception  of  the  week,  commonly  called  Sun- 
being  that  the  defendants  could  not  be  day,*'  was  held  bad  for  indefiniteness 
jointly  convicted,  the  offense  being  in  as  to  the  time  of  the  offense.  State  v. 
its  nature  a  distinct  offense  in  each,  Land,  42  Ind.  311.  See  also  Effinger 
the   court  said:  "  We  are  of  opinion  v.  State,  47  Ind.  235. 

that  this  objection  cannot  prevail.    The  4.  Robinson    v.   State,  38  Ark.  549. 

act  which  the  statute  makes  an  offense,  See  also  Jackson  v.  State,  88  Ga.  787, 

and  which  is  prohibited  as  a  disturb-  in  which  it  was  held  that  en  the  trial 

ance  of  the  quiet  of  the  Lord's  day,  and  of  an  indictment  under  section  4578 

from  its  evil  effect  and  example,  is  one  of   the  code,  against   the  officer  of  a 

which  may  be  in  its  nature,  and  ap-  railroad    company   having   in   charge 

peared  upon  the  proof  to  be  in  this  case,  the  transportation  department  thereof, 

a  joint  act.     It  is  more  analogous  to  which  alleges  that  a  freight  train  was 

the  creating  or  maintaining  of  a  public  run  on  Sunday  and  specifies  a  particu- 

nuisence  than  to  the  case  of  perjury  or  lardayof  a  particular  month  in  a  given 

blasphemy,  which    is  necessarily  the  year,  evidence  is  admissible  that  the 

separate  act  of  a  single  person."  train  was  run  on  a  Sunday  correspond- 

2.  See  article  Indictments,  Infor-  ing  to  any  day  of  any  month  within 
mations,  and  Complaints,  vol.  io,  p.  two  years  preceding  the  finding  of  the 
514.  bill  of  indictment;  and  proof  of  guilt 

8.  Robinson  v.  State,  38    Ark.    548;  on  any  Sunday  to  which  the  evidence 

Jackson  v.  State,  88  Ga.  787;  State  7/.  applies    will    warrant    a    conviction. 

Land,  42  Ind.  311;  Com.  v.  Gelbert,  though  there  be  no  evidence  touching 

170  Pa.  St.  4«6.  the  particular  Sunday  designated  by 

The  complaint  must  distinctly  state  the  letter  of  1  he  indictment, 

that  the    work    mentioned   was    per-  The  Statement  of  the  Day  of  the  Month 

formed  on  Sunday,  in  order  to  establish  in  an  indictment  for  an  offense  com- 

the  jurisdiction  of  the  magistrate  and  milted  on  Sunday  is  no  more  material 

the  validity  of  his  warrant.     The  com-  than  in  other  cases,  if  the  offense  is 

plaint  being  in  the  nature  of  an  indict-  stated  to  have  been  committed  on  Sun- 

ment  must  contain  a  direct  and  positive  day.  People  v.  Ball,  42  Barb.  (N.Y.) 324; 

charge  against  the  defendant  with  a  Stater.  Eskridge,  1  Swan  (Tenn.)  413. 

complete  stateme.it  of  the  offense.     If  And  though  the  indictment  adds  a  day 

omitted  there  it  cannot  be  supplied  by  which    by   reference   to   the  calendar 

warrant,    docket-entries,   reference  to  does  not  fall  on  Sunday,  the  indict- 

the  almanac,  or  the   evidence  at  the  ment  is  nevertheless  good.     State  v. 

trial.    Com.  v.  Gelbert,  170  Pa.  St.  426.  Eskridge,  1  Swan  (Tenn.)  413.     Com- 

"On  or  About "  Insufficient.  —  An  in-  pare  Werner  v.  State,  51  Ga.  426,  in 

dictment  for  hunting  on  Sunday  which  which  it  was  held  that  an  indictment 

alleged  that  "  on  or  about  the  1st  day  charging  that  the  defendant  did  the 

of  October.  A.  D.  1871,"  the  defend-  act  on    the    4th  day  of    April,    1873, 

ant,   etc.,  "  said  1st  day  of  October,  "  being  the  Sabbath   day,"   when   in 
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b.  Laying  Venue.  —  In  prosecutions  for  violations  of  the 
Sunday  law,  the  indictment,  information,  or  complaint  must,  in 
accordance  with  the  usual  rule,  lay  the  venue  of  the  offense  in 
order  that  it  may  appear  that  the  court  has  jurisdiction,  and  also 
to  identify  the  offense  and  protect  the  accused  from  a  subsequent 
prosecution  therefor.1 

c.  Charging  the  Offense  — (i)  In  General.  —  In  a  prosecu- 
tion for  the  violation  of  Sunday  laws  the  general  rules  as  to  the 
sufficiency  of  indictments  or  informations  apply.2 

fact  the  4th  day  of  April  was  Friday,  game,  and  because  it  did  not  aver  that 

was  bad.  the  defendant  look  part  in  an  unlawful 

1.  Com.  v.  Phelps.  170  Pa.  St.  430,  game.  It  was  held  that  the  defects,  if 
where  it  was  held  that  in  a  proceeding  any  existed,  were  formal  defects,  and 
against  a  person  for  violation  of  the  thai  the  objection  was  taken  too  late. 
Sunday  law,  the  complaint  must  allege  Indictment  Charging  Two  Modes  of  Vio- 
that  the  offense  was  committed  in  the  latlon.  —  An  indictment  or  information 
county  in  which  the  proceedings  are  for  selling  or  keeping  open  a  place  of 
instituted.  And  see  generally  article  business  for  traffic  on  Sunday  may 
Indictments,  Informations,  and  Com-  charge  both  modes  of  violation,  and  it 
plaints,  vol.  10,  p.  520.  is  not  necessary  that  they   should  be 

2.  See  generally  article  Indictments,  set  out  in  different  counts,  nor  is  the 
Informations,  and  Complaints,  vol.  state  bound  to  elect  upon  which  count 
10,  p.  472.  And  as  to  indictments  for  or  allegation  it  will  proceed,  the 
the  sale  of  intoxicating  liquors  on  Sun-  offenses  being  misdemeanors.  Brown 
day,  see  the  article  Intoxicating  Liq-  v.  State,  38  Tex.  Crim.  597,  in  which 
uors.  vol.  u,  p.  557.  case  the  court  said:  "  This  is  a  mis- 
Complaint   Held    Sufficient.  —  In   Con-  demeanor;  and  the  indictment  contains 

necticut  Gen.  Stat.  18S8,  §  3097,  provides,  two  allegations,  either  of  which,  if 
among  other  things,  that  every  person  found  true,  establishes  an  offense.  The 
who  shall  "  keep  open  "  any  place  on  state  was  not  bound  to  elect  upon 
Sunday,  in  which  "  any  sports  or  which  count  to  proceed,  because  the 
games  of  chance  are  at  any  lime  car  statute  provides  that,  if  he  is  proved 
ried  on  or  allowed,"  shall  be  fined  or  guilty  of  either,  he  could  be  legally 
imprisoned.  The  defendant,  who  was  convicted;  and  it  was  not  necessary 
charged  with  keeping  open  on  Sunday  for  the  different  state  of  facts  to  be  set 
a  place  in  which  "  certain  sports  known  forth  in  separate  counts." 
as  billiards  and  pool*'  had  been  and  Averment  as  to  Defendant's  Usual  Avo- 
were  carried  on  and  allowed,  filed  a  cation. —  In  McCarthy  v.  State,  56  Ind. 
general  demurrer  to  the  complaint.  203,  an  indictment  for  desecration  of 
On  reservation  it  was  held  that  the  ob-  the  Sabbath  charged  the  defendant 
ject  of  the  statute  was  to  compel  the  with  having  been  found  on  that  (fay 
closing  on  Sunday  of  those  places  which  "  unlawfully  at  common  labor  and  en- 
were  appropriated  to  the  carrying  on  gaged  in  his  usual  avocation,  to  wit," 
of  sports  or  games  of  chance  as  a  busi-  etc.  It  was  held  that  the  indictment 
ness,  that  the  sport  known  as  billiards  was  not  bad  for  duplicity,  and  also 
was  an  ordinary  subject  of  such  a  that  the  indictment  in  such  case  reed 
business,  and  that  the  complaint  suffi-  not  aver  what  the  usual  avocation  of 
ciently  charged  an  offense  within  the  the  defendant  was. 
statute.  State  v.  Miller,  68  Conn.  373.  In  Foltz  v.  State,  33  Ind.  215,  an 
In  Com.  v.  Hallahan,  143  Mass.  167,  indictment  for  desecrating  the  Sab- 
a  complaint  on  Pub.  Stai.,  c.  98,  §  2,  bath  charged  that  the  defendant  "was 
alleged  that  the  defendant,  on  the  found  unlawfully  at  common  labor 
Lord's  day,  "  unlawfully  did  take  part  and  engaged  in  his  usual  avocation,  10 
in  a  certain  game,  to  wit,  the  game  of  wit,  then  and  there  selling  and  deli  ver- 
cards."  In  the  superior  court,  on  ap-  ing  to  William  Dillon  one  cigar  and  re- 
peal, the  defendant  moved  to  quash  ceiving  from  him  ten  cents  in  payment 
the  complaint,  because  it  set  forth  no  therefor,"  etc.  It  was  held  that  the 
offense,  because  it  did  not  aver  that  indictment  alleged  substantially  that 
the  game  of  cards  was  an  unlawful  selling  cigars  was  the  defendant's  usual 
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(2)  Charging  Offense  in  Language  of  Statute.  —  In  prosecutions 
for  violations  of  the  Sunday  law  the  usual  rule  applies  as  in 
cases  of  other  indictments,  informations,  etc.,  that  when  a 
statute  creates  an  offense  and  sets  out  the  facts  which  constitute 
it,  the  offense  may  be  sufficiently  charged  in  the  language  of  the 
statute.  * 

(3)  Averment  of  Intent.  — As  in  the  case  of  other  indictments 
or  informations  an  indictment  or  information  for  the  violation  of 
the  Sunday  law  need  not  allege  the  intent,  where  the  purpose 
forms  no  part  of  the  offense,  or  where  the  act  itself  is  expressly 
condemned  without  regard  to  the  purpose.2 

d.  Negation  of  Exceptions.  —  In  accordance  with  the  usual 
rule,  an  indictment,  information,  or  complaint  for  the  violation 
of  a  statute  prohibiting  certain  acts  on  Sunday  need  negative 
only  such  exceptions  and  provisos  as  are  descriptive  of  the 
offense;  all  others  being  merely  matters  of  defense.* 

avocation  and  that  evidence  that  mak-  ute  and  negatived  the  exceptions  set 

ing  and  selling  cigars  was  the  defend-  out  in  the  statute, 

ant's  business  was  admissible  there-  2.  Sec  generally  the  article  Indict- 

under.  ments,  Informations,  and  Complaints, 

Description  of  Land  Negotiated  for  on  vol.  10,  p.  491. 

Sunday.  —  A  complaint    alleging   that  Keeping  Open  a  Place  of  Basinets. — 

the  defendant  at  a  place  and  on  a  day  Where  a  statute   makes  the  keeping 

named,  "that  being  the  Lord's  day,  did  open  of  a  place  of  business  on  Sunday 

then  and  there  do  certain  business,  to  an  indictable  offense,  an   indictment 

wit,  in  negotiating  for  the  sale  ot  cer-  for  such  offense  need  not  aver  a  crim- 

tain   land,"   is  sufficient  without  de-  inal  intent.     Brittin  i>.  State,   10  Ark. 

scribing  the  situation  of  the  land,  since  299. 

the  gist  of  the  offense  was  the  business  8.  Cleary  v.  State,  56  Ark.  124;  Com. 

done  in  negotiating  for  the  sale  of  the  v.  Trickey,  13  Allen  (Mass.)  559;  Com. 

land  wherever  situated.     Com.  v.  De  v.  Hart,  11  Cush.  (Mass.)  130:  Com.  v. 

Voe,  159  Mass.  101.  Sampson,  97  Mass.  407:   Com.  v.  De 

1.  See  generally  the  article  Indict-  Voe,  159  Mass.  101;  Com.  v.  Shanni- 

ments,  -  Informations,     and     Com-  ban,  145  Mass.  99.    And  see  generally 

plaints,  vol.  10,  p.  483.  as  to  the  necessity  of  negativing  ex- 

Under  an  Act  Forbidding  Secular  Em-  ceptions  and  provisos,  the  article  In- 
ployment  on  Sunday  an  indictment  which  dictments,  Informations,  and  Com- 
charges  the  offense  in  the  language  of  plaints,  vol.  10,  p.  495  et  sea. 
the  statute  is  sufficient.  Eisner?.  State,  Exception  in  Subsequent  Clause.  —  In 
30  Tex.  524,  where  the  court  said:  Brittin  v.  Slate,  10  Ark.  299,  it  was 
"  The  object  of  the  legislature  was  to  held  that  where  an  exception  is  con- 
forbid  all  secular  employments  on  the  tained  in  a  clause  subsequent  to  that 
Sabbath  not  excepted  in  the  act  under  creating  the  offense,  an  indictment 
which  the  defendant  is  indicted.  The  need  not  state  that  the  defendant  does 
disregard  of  the  Sabbath,  the  refusal  not  come  within  the  exception:  other- 
to  recognize  it  as  a  day  sanctified  to  wise,  when  the  proviso  or  exception  is 
holy  purposes,  constitutes  the  offense,  in  the  same  clause  of  the  statute. 
The  particular  act  alleged  is  no  offense.  Protection  of  Conscience.  —  In  Com.  v. 
but  becomes  so  only  when  done  on  the  Trickey,  13  Allen  (Mass  )  559,  it  was 
Sabbath.  The  indictment  we  think  held  that  an  indictment  for  doing  busi- 
amply  sufficient  to  hold  the  defendant  ness  in  violation  of  ihe  statutes  for  the 
to  answer.  The  offense  is  charged  in  observance  of  the  Lord's  day  need  not 
the  language  of  the  statute.  Francis  aver  that  the  defendant  did  not  con- 
v.  State,  21  Tex.  280."  See  also  Cleary  scientiously  believe  that  the  seventh 
v.  Stale,  56  Ark.  124,  where  an  indict-  day  of  the  week  ought  to  be  observed 
ment  was  held  sufficient  which  charged  as  the  Sabbath  and  refrain  from  secular 
the  offense  in  the  language  of  the  stat-  business  on  that  day. 
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3.  Question  of  Necessity  One  for  the  Jury.  —  In  a  prosecution  for 
the  violation  of  a  Sunday  statute,  the  question  as  to  whether  or 
not  such  work  was  one  of  necessity,  and  as  such  within  the 
exceptions  of  the  statute,  is  for  the  jury  under  proper  instruction.1 

IV.  Action  foe  Penalty  foe  Violation  of  Sunday  Law — 
1.  Averment  of  Petition  or  Complaint  —  0.  Averment  of  Time. 
—  In  a  penal  action  against  one  for  violating  the  Sabbath  it  is 
sufficient  to  allege  in  the  petition  that  the  acts  complained  of 
were  done  on  the  Sabbath  day,  without  stating  the  day  of  the 
month,  such  an  allegation  being  an  allegation  of  fact  and  not  a 
mere  conclusion  of  the  pleader.* 

b.  Averment  that  Work  Is  Not  One  of  Necessity  or 
Charity^  —  In  such  action  it  has  been  held  that  an  allegation 
that  a  certain  work  "was  not  a  work  of  necessity  or  charity  "  is 
an  allegation  of  fact,  and  not  a  mere  conclusion,  but  that  if  it 
appears  from  the  acts  set  forth  as  having  been  done  on  the  Sab- 
bath that  they  were  a  "work  of  necessity  or  charity,"  the 
petition  will  be  bad,  notwithstanding  such  allegation.3 

2.  Verdict  or  Finding.  —  In  accordance  with  the  general  rule 
that  a  verdict  should  not  vary  from  the  issue  in  a  substantial 
matter,4  if,  in  an  action  for  the  violation  of  the  statute  prohibit- 
ing certain  acts  on  Sunday,  the  verdict  of  a  jury  or  the  finding 
of  a  judge  does  not  determine  the  issue  of  fact  presented  for 
trial,  a  final  judgment  rendered  upon  such  verdict  or  finding  is 
erroneous.5 

V.  Sunday  Contracts  —  1.  Complaint  to  Eecover  on  Sunday  Con- 
tract  —  Averment  of  Necessity.  —  Where  a  contract  to  perform  a 
certain  act  upon  Sunday  is  valid  or  invalid,  according  to  the 
necessity  for  doing  the  act  upon  that  day,  a  complaint  to  recover 
upon  such  contract  should  show  a  reasonable  necessity  for  doing 

1.  State  v.  Knight,  29  W.  Va.  340;  of  the  common  pleas  for  which  its 
Ungericht  v.  State.  119  Ind.  379.  In  judgment  should  be  reversed.  The 
the  latter  case  it  was  held  that  whether  complaint  charged  Marinelli  with  car- 
the  shaving  of  a  customer  by  a  barber  rying  a  gun  and  hunting  with  a  gun 
on  Sunday  is  a  work  of  necessity,  with-  and  dog  in  the  fields  and  woods  on  the 
in  the  meaning  of  the  exception  con-  Sabbath  day,  contrary  to  the  fifteenth 
tained  in  the  statute  prohibiting  the  section  of  the  statute.  Besides  these 
desecration  of  the  Sabbath,  is  a  ques-  offenses,  the  fifteenth  section  makes  it 
lion  of  fact  for  the  determination  of  penal  to  hunt  with  any  kind  of  weapons 
the  jury,  under  proper  instructions  on  the  Sabbath.  The  record  of  the 
from  the  court.  common  pleas  avers  that  the  court  ad- 

2.  Louisville,  etc.,  R.  Co.  v.  Com.,  judged  the  defendant  to  be  *  guilty  of 
92  Ky.  114.  violating  section  15  of  the  statute.'  but 

8.  Louisville,  etc.,   R.  Co.  v.  Com.,  does  not  indicate  that  it  adjudged  him 

92  Ky.  114.  to  be  guilty  of  those  acts,  in  violation 

4.  See  generally  the  article  Verdict,  of  the  section,  with  which  he  was 
As  to  requisites  of  findings  of  court  charged  and  for  which  alone  the  court 
generally,  see  article  Findings  of  had  a  legal  right  to  punish  him.  The 
Court,  vol.  8,  p.  941.  case  thus  presented  is  therefore  one  in 

5.  Schneider  v.  Marinelli.  62  N.  J.  which  the  court  has  by  its  judgment 
L.  739,  where  the  court  said:  "  But  imposed  a  penalty  on  the  defendant 
there  is  an  error  apparent  in  the  record  because  of  a  finding  of  fact  which  does 
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the  act  upon  Sunday,  and  also  that  the  defendant  had  notice  of 
auch  necessity.1 

B.  Pleading  Execution  of  Contract  On  Sunday  as  Defense  *->- a.  In 

General,  -*-  A  defence  that  a  contract  sued  upon  was  executed 
on  Sunday  is  a  purely  technical  one  and  not  in  furtherance  of 
justice,  and  should,  it  seems,  he  set  up  at  the  first  opportunity, 
and  the  Court  may  properly  refuse  leave  to  amend  an  answer 
alleging  such  fact  as  a  defense.9 
*.  Plea  that  Note  Was -Executed  on  Sunday  —  Avemwt 

ef  Knewieflge  tf  tayae.  —  It  has  been  held  that  A  plea  to  an  action 
on  a  note  that  it  was  made  and  delivered  on  the  Sabbath  day, 
without  any  averment  that  the  payee  knew  those  facts  Or  that 
the  transaction  which  induced  the  giving  of  the  note  took  place 
on  the  Sabbath  day,  or  that  it  was  a  prohibited  act,  is  not  a  good 
plea.8 

C.  AVERMENT  THAT    NOTfi  WAS    GlVEN    IN    VIOLATION    OF 

SUNDAY  Law.  —  An  answer  which  alleges  that  a  note  was  given 
for  goods  Sold  on  Sunday,  negativing  the  existence  of  any  facts 
or  conditions  which  would  withdraw  it  from  the  operation  of 
the  statute  forbidding  "all  contracts  made  on  Sunday/'  etc.,  was 
held  sufficient  without  showing  that  such  sale  did  not  also  pre-* 
sent  an  indictable  misdemeanor  under  another  section  of  the 
statute.4 

VL  Inclusion  ob  Bxolusiom  ov  Stf wday  m  OoMfutiwo  Tutii  — 
1.  Exclusion  of  Intervening  Sundays.  —  Where,  by  law,  the  time 
for  legal  proceeding*  is  limited  to  a  specified  number  of  days, 
intervening  Sundays  are  often  omitted  from  the  computation  of 
time)  on  the  ground  that,  being  nonjuridical  days,  they  should 
not  be  counted  against  one  entitled  to  a  certain  number  of  days 

hot  respond  to  the  issues  raised  by  the  ought  not  to  be  permitted  to  avail  him- 

complaint.     Such   a  judgment  is  er-  self  of  the  contract  to  enforce  a  statu- 

fdneous."  tOry  penalty  for  &  breach  of  duty  spring- 

A  Certlflfete  Of  t&e  Trial  Jndga  showing  ing  from  the  contract,  unless  he  show* 

what  conclusion  of  fact  he  Intended  to  that  there  watt  a  necessity  for  mak- 

announce  on  the  trial  of  an  UsUe  With-  ing  the  contract,  and   do   brings   his 

out  a  jury  will  not  rectify  the  record  of  case  within  the  exception  created  by 

a  judgment  which  appears  to  be  etro-  the  statute.    *     *    •    The   contract 

tteous  for  want  Of  a  determination  Of  which  lies  at  the  foundation  of  the  ac- 

the  issue.    Schneider  tf.  Marinelli,  62  tiort   Was,   as    the    Complaint   shows, 

N.  J.  L.  739.  made  on  Sunday,  and  as  it  Was  made 

1.  In   Western   Union  Tel.    Co.    tf.  on  thai  day  the  complaint  is  bad,  ufi- 

Vopst,  ttS  Ind.  448,  it  Was  held  that  less  it  shows  two  essential  facts  in 

Where  a  complaint  against  a  telegraph  avoidance  of  the  statutory  condemna- 

company  to  recover  a  statutory  penalty  tion  of  Sunday  contracts;  these  enseh- 

shows  that  the  contract  was  made  oh  tial  facts  are  a  reasonable  necessity  for 

Sunday,  such  complaint  Is  bad  Unless  sending  the  message,  and  notice  to  the 

U  dhows  that  the  contract  is  valid  by  company  df  that  necessity." 

reason  of  a  necessity  for  the  making  of  B.  Chlein  t\  Rabat,  7*  Iowa  2gt. 

the  contract  on  Sunday,  and  also  that  8.  Ray  tt.  Catlett,  12  B.  Mori.  (Ky.) 

the  defendant  company  had  notice  of  532.    See  also  Conrad  v.  Klnzie,  105 

sUCh  necessity.     In  this"  case  the  Court  Ind.  2&t. 

said:    "  One  who  procures  another  to  4.  Wads  worth  v.  Dunnam,  11)  Ala. 

make    a  Contract  forbidden  by  law,  56l. 
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in  which  a  judicial  act  may  be  performed.4     Some  authorities  lay 
down  the  rule  that  where  an  act  is  required  to  be  done  within  a 

certain  number  of  days  Sunday  is  to  be  included  in  computing 

1.  California.  —  Muir  *.   Galloway,  be  held,  or  the  proceeding  take  place, 

6 1  Cal.  498.  on  the  next  day.     And  where  a  law 

Georgia.  —  Neal  v.  Crew,  12  Ga.  93.  authorizes  a  court,  or  the  proceedings 

Kentucky.  —  Louisville,  etc.,  R.  Co.  of  an  office,  to  be  adjourned  from  day 

v.  Turner,  81  Ky.  599.  to  day,  an  adjournment  from  Saturday 

Louisiana.  —  Bouligny   v.   White,   5  to  Monday  Shall  be  legal'     Code,  c. 

La.  Ann.  31;  Pierce  v.  Cushing,  33  La.  16,  8  17.  p.  115   8th  clause." 

Ann.  401.  Time  for  Consideration  Before  Rendering 

Massachusetts.— Mclniffet/.Wheeloek,  Judgment.  —  Where  a  statute   permits 

1   Gray  (Mass.)  602;    Cowley   v.  Mo  a  justice  of  the  peace  to  continue  for 

Laughlin.  141    Mass.  181;    Penniman  seventy-two  hours  for  consideration  a 

v.  Cole,  8  Met.  (Mass.)  496.  cause  submitted  to  him  before  render- 

Michigan. —  Simonson  v.  Durfee,  50  ing  judgment,  the  hours  of  an  inter- 
Mich.  80.  vening  Sunday  are  to  be  excluded  from 

Missouri.  —  Lewis    v.   Scbwenn,    15  the  computation.  Meng*.  Winkleman, 

Mo.  App.  34a;  Hodgson   v.  Banking.  43  Wis.  41,  citing  Ridgley  v.  State,  7 

House,  9  Mo.  App.  24;  National  Bank  Wis.  661.     See  also  Hodgson  v.  Bank 

v.  Williams,  46  Mo.  17;  Cattell  vt  Dis-  ing-House,   9   Mo.    App.    24,    holding 


patch  Pub.  Co.,  88  Mo.  356. 

Arew  York.  —  Speidell  v.  Fasb,  1 
Cow.  (N.  Y.)  234. 

Virginia.  —  Read  v.  Com.,  22  Gratt. 
(Va.)  924;  Michie  v.  Michie,  17  Gratt. 
(Va.)  iog 


that  where  a  case  was  submitted  to  a 
justice  on  Thursday  the  23d,  a  judg- 
ment rendered  on  Monday  the  27th  was 
rendered  within  three  days  of  the  sub- 
mission. The  court  said:  "  We  think 
that  the  legislature  intended  that  the 


Wisconsin. — Ridgley  v.  State,  7  Wis.  justice  shall  have  a  certain  fixed  num- 

661;  Meng  v.  Winkleman,  43  Wis.  41.  ber  of  working  days,  during  which  he 

See  also  Stone  v.  Stevens,  12  Conn,  may  consider  the  questions  presented 

219;  Link  v.  Clemmens,  7  Blackf.  (Ind.)  after   the   submission,  if   he  thinks  it 

479  advisable  to  do  so.     Independently  of 

Bays  of  Term  of  Court.  —  In  Read  v.  any  question  of  the  interpretation  to  be 
Com.,  22  Gratt.  (Va.)  924,  it  was  held  given  to  the  statute  of  the  Construe- 
that  Sunday  is  not  to  be  counted  as  tion  of  Statutes,  we  think  that  the  time 
one  of  the  days  of  the  term  of  court,  allowed  the  justice  to  advise  concern- 
See  also  to  the  same  effect  Michie  v.  ing  a  case  is  not  to  be  abridged  by  the 
Michie,  17  Gratt.  (Va.)  109,  in  which  intervention  of  a  Sunday.  Ft  is  a  case 
case  the  court  said:  "  Whether,  in  in  which  a  period  of  time  is  given 
estimating  and  computing  the  days  of  during  which  something  may  be  done 
a  term  of  a  court  in  the  construction  of  which  may  occupy  the  whole  time,  and 
any  statute  or  notice,  Sunday  is  to  be  which  is  not  to  be  done  on  Sunday." 
numbered  as  one  of  them,  is  a  que?-  Motions  for  New  Trial.  —  Sundays  are 
tion  which  depends  upon  the  under-  not  to  be  counted  in  estimating  the 
standing  and  intention  of  the  leglsla-  time  within  which  motions  for  a  new 
ture,  or  the  parties.  Whatever  may  trial  must  be  filed.  Lewis  v.  Schwenn, 
be  the  rule  on  the  subject  in  England  15  Mo.  App.  342;  National  Bank  v. 
or  elsewhere,  the  understanding  in  Williams,  46  Mo.  17.  See  also  Bacon 
Virginia  ever  since  the  foundation  of  v.  State,  22  Fla.  46.  But  compare 
the  government,  if  not  the  settlement  Franklin  v.  Holden,  7  R.  I.  215,  in 
of  the  colony,  has  been  general,  that  which  Sunday  was  included  in  the 
Sunday,  being  diesnonjuruiicu s,  is  not  forty  eight  hours  immediately  after 
one  of  the  days  of  the  term  of  a  court,  verdict  in  which  a  motion  for  new  trial 
The  sense  of  the  legislature  on  this  may  be  made. 

subject  is  shown  by  the  statute,  which  Computation  of  Time  in  Oaee  of  Ifotioe 

declares  that '  where  a  court  is  directed  by  Publication.  —  As  to  whether  or  not 

to  be  held,  or  any  other  proceeding  di-  Sundays  are  excluded  in  the  computa- 

rected  by  law  to  take  place,  on  a  par-  tion  of  time  in  the  case  of  notice  by 

ticular  day  of  the  month,  if  that  dav  publication,  see    the  article  Public  a- 

happen  to  be  Sunday,  the  court  shall  tion,  vol.  17,  p.  98. 
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the  number  of  days  when  it  exceeds  seven,  and  to  be  excluded 
if  the  number  of  days  is  less  than  seven.1  This  cannot,  however, 
be  stated  as  a  universal  rule,  for  decisions  are  not  wanting  to  the 
effect  that  Sunday  is  to  be  included  in  computing  time  where 
the  number  of  days  fixed  is  less  than  a  week ;  *  and  it  has«also 
been  held  that  even  if  the  number  of  days  exceeds  seven,  Sun- 
days may  be  excluded  where  the  intention  to  exclude  them  is 
manifest,8 

2.  Practice  Where  Prescribed  Period  Closes  on  Sunday.  —  The 
authorities  also  differ  as  to  the  proper  practice  where  the  period 
prescribed  for  the  doing  of  an  act  expires  on  Sunday,  though  the 
weight  of  authority  seems  to  be  that  the  act  may  be  done  on  the 
following  day.4 

1.  Cunningham  v.  Mahan,  112  Mass.  Time  Before  Issuance  of  Judgment  —  In 

58;  Haley  v.   Young,   134  Mass.  366;  Penniman  p.  Cole,  8  Met.  (Mass.)  496, 

Thayer  v.   Felt,  4  Pick.  (Mass.)  354;  it  was  held    that    twenty-four  hours 

Hannum  z/.Tourtellott.  10  Allen  (Mass.)  allowed  after  judgment  before  execu- 

494;  Ccoley  v.  Cook,   125  Mass.  406;  tion  can  issue  do  not  include  Sunday. 

Alderman    v.    Phelps,    15    Mass.    225;  2.  Anderson  v.  Baughman,  6  Mich. 

Caupfield  v.  Cook,  92  Mich.  626;  Drake  298,  holding  that  where  by  rule  four 

v.  Andrews,  2  Mich.  203.  days  are  required  in  reckoning  time 

"  When  a  statute  fixes  a  limitation  on  a  notice  of  hearing,  an  intervening 
of  time  within  which  a  particular  act  Sunday  is  to  be  included  in  the  corn- 
may  or  may  not  be  done,  if  the  time  putation.  King  v.  Dowdall,  2  Sandf. 
limited  exceeds  a  week,  Sunday  is  in-  (N.  Y.)  131;  Franklin  v.  Holden,  7  R. 
eluded  in  the  computation;  but  if  ii  is  I.  215. 

less  than  a  week,  Sunday  is  excluded."  8.  Cooley  v.  Cook,   125  Mass.  406; 

Morton,  J.,  in  Cunningham  v.  Mahan,  Thayer  v.   Felt,  4  Pick.  (Mass.)  354; 

112  Mass.  58.  Matter  of  Goswiler,  3  P.  &  W.  (Pa.)  200. 

In  Cooley  v.  Cook,  125  Mass.  406,  it  4.  Bacon  v.  State,  22  Fla.  46;  Cather- 

was   held   that  "  whenever    the   time  wood   v.   Shepard,   30  La.   Ann.  677; 

limited  by  statute  for  a  particular  pur-  Schnepel  v.  Mellen,  3  Mont.  118;  Cock 

pose   is  such  as  must  necessarily  in-  v.  Bunn,  6  Johns.  (N.  Y.)  326;  Borst  v. 

elude  one  or  more  Sundays,  Sundays  Griffin,  5  Wend.  (N.  Y.)  84;  Matter  of 

are  to  be  included  in  the  computation,  Goswiles,  3  P.  &  W.  (Pa.)  200;  Sims  v. 

even  if  the  last  day  of  the  time  limited  Hampton,   1   S.  &  R.  (Pa.)  411.     See 

happens  to  fall  on  Sunday,  unless  they  also  Bullock  v.  Lincoln,  2  Stra.  914. 

are  expressly  excluded,  or  the   inten-  Contra,  Cooley  v.  Cook,  125  Mass.  406, 

tion  of  the  legislature  to  exclude  them  holding  that  where  the  time  limited  by 

appears  manifest."  statute  includes  one  or  more  Sundays, 

Time  for  Appeal.  —  Where  four  days  such  Sundays  are  to  be  included  in  the 

are  allowed  in   which  an  appeal  may  computation  of  time,  even  if  the  last 

be  taken,  Sunday  should  not  be  counted  day  of  the  time  limited  happens  to  fall 

as  one  of  the  four  days.    Neal  v.  Crew,  on  Sunday,  unless  they  are  expressly 

12  Ga.  93.    See  also  Bouligny  v.  White,  excluded,  or  the  intention  of  the  legis- 

5  La.  Ann.  31;  Pierce  v.  Cushing,  33  lature  to  exclude  them  appears  mani- 

La.  Ann.  401.  fest.     Quoted  in  Haley  v.  Young,  134 

Time  to  Plead.  —  In  Wathen  v.  Beau-  Mass.  364. 
mont,  11  East  271,  it  was  held  that  on  And  in  Ex  p.  Dodge,  7  Cow.  (N.  Y.) 
a  four-day  rule  for  bail  in  scire  facias  147,  it  was  held  that  where  a  statute 
to  appear  and  plead  in  term,  Sunday,  declares  that  an  act  shall  be  done 
though  an  intermediate,  day,  is  not  to  within  a  certain  number  of  days.  Sun- 
be  reckoned.  See  also  Solomons  v.  day  must  be  reckoned  as  one,  though 
Freeman,  4.  T.  R.  557,  where  it  was  it  happened  to  be  the  last;  and  this 
held  that  if  a  plea  be  demanded  on  a  rule  was  applied  as  to  the  time  given 
Saturday  the  defendant  has  twenty-  for  appealing  by  statute.  See  also 
four  hours  to  plead  after  the  demand,  Broome  v.  Wellington,  I  Sandf.  (N.  Y.) 
exclusive  of  Sunday.  664. 
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VII.  Holidays  as  Dies  Now  Jubidicus  —  1.  In  the  Absence  of 
Statute.  —  At  the  common  law  a  holiday  was  not,  as  in  the  case 
of  Sunday,  a  dies  non  juridicus,  and  holidays  have  only  the 
sanctity  attached  to  them  by  statute,  and  all  business  may  be 
transacted  on  them  except  such  as  is  expressly  forbidden.1 

2.  Under  Statutory  Provisions.  —  In  many  of  the  states  it  is 
expressly  provided  by  statute  that  no  courts  can  be  opened  or 
judicial  business  be  transacted  on  any  legal  holiday,  with  certain 
specified  exceptions.*  Where  a  statute  enumerates  what  is  for- 
bidden to  be  done  on  a  holiday,  the  performance  of  other  things 
being  discretionary,  judicial  acts  not  specially  prohibited  which 
are  performed  on  that  day  are  not  void.5 

&  Ministerial  Acts, —  Ministerial  acts  may  properly  be  per- 
formed on  legal  holidays  in  the  absence  of  express  statutory 
provision,  and  statutes  prohibiting  judicial  acts  do  not  apply  to 
such  as  are  merely  ministerial.4 

In    California^    where   the  Supreme  braska  statute  is  quoted  in  Whipple  v. 

Court  is  always  open  for  the  transac-  Hill,  36  Neb.  720,  and  the  Oregon  stat- 

tion  of  business,  an  order  for  a  hearing  ute  in  Ex  p.  Tice,  32  Oregon  179. 

in  bank  where  the  thirtieth  day  after  Order  of  Attachment  on  Claim  Not  Due. 

the  judgment  of  a  department  fell  on  —  In   Nebraska   an   order   made  by  a 

Sunday,  was  vacated  as  being  made  too  judge  on  Sunday  or  a  legal  holiday, 

late.     Adams   v.   Dohrmann,   63  Cal.  allowing  an  attachment  in  an  action  on 

417.  a  debt   not  due,   is  void.     Merchants 

Where  Time  Fixed  by  Bole  of  Court  and  Nat.  Bank  v.  Jaffray,  36  Neb.  218,  dis* 

Not  by  Statute. —  In  Broome  v.  Welling-  tinguished  in  Whipple  v.  Hill,  36  Neb. 

ton,  1   Sandf.  (N.  Y.)  664,  it  was  held  720. 

that  in  New  York,  where  the  period  8.  Houston,  etc.,  R.  Co.  v.  Harding, 
fixed  by  a  statute  for  doing  any  act  63  Tex.  162.  See  also  Spalding  v. 
expires  on  Sunday,  the  act  must  be  Bernhard,  76  Wis.  368. 
done  on  the  preceding  day,  and  that  4.  Whipple  v.  Hill,  36  Neb.  720. 
intermediate  Sundays  are  included  in  See  also  Hadley  v.  Musselman,  104 
the  computation  of  time.  But  it  was  Ind.  459;  Smith  v.  Ihling,  47  Mich.  614; 
also  held  that,  the  court  having  by  its  Glenn  v.  Eddy,  51  N.  J.  L.  255;  Kin- 
tules  provided  that  bail  shall  be  put  in  ney  v.  Emery,  37  N.  J.  Eq.  339;  Weil 
within  a  certain  number  of  days,  the  v.  Geier,  61  Wis.  414;  In  re  Worthing* 
case  does  not  fall  within  the  rule  for  ton,  7  Biss.  (U.  S.)  455. 
computing  statute  time,  and  that  where  In  Whipple  v.  Hill,  36  Neb.  720,  the 
the  lime  for  putting  in  special  bail  ex-  court,  in  holding  that  the  statute  pro- 
pi  res  on  Sunday  it  may  be  put  in  on  hibiting  judicial  business  on  a  legal 
the  following  day.  holiday  does  not  prohibit  the  issuance 

1.  Crabtree  v.  Whiteselle,  65  Tex.  on  a  legal  holiday  of  an  order  of  at- 
iii.  See  also  Lampe  v.  Manning,  38  tachment  on  a  debt  past  due,  said: 
Wis.  673.  "  It  will  be  observed  that  the  prohi- 

2.  Whipple  v.  Hill,  36  Neb.  720;  bilion  of  the  statute,  so  far  as  the 
Didsbury  v.  Van  Tassell,  56'  Hun  (N.  transaction  of  business  on  holidays  is 
Y.)  423;  People  v.  Donovan,  (Ct.  App.)  concerned,  relates  to  acts  which  in 
29  Abb.  N.  Cas.  (N.  Y.)  172;  Reynolds  their  nature  are  purely  judicial,  and 
v.  Palen,  (Supm.  Ct.  Spec.  T.)  20  Abb.  does  not  apply  to  such  as  are  merely 
N.  Cas.  (N.  Y.)  it;  King  v.  Piatt,  37  ministerial.  The  language  of  the  sec- 
N.  Y.  155;  Rice  v.  Mead,  (Supm.  Ct.  tion  is  plain  and  unambiguous,  and 
Gen.  T.)  22  How  Pr.  (N.  Y.)  445;  Ex  p.  should  not  be  extended  by  judicial  in- 
Tice,  32  Oregon  179;  Houston,  etc.,  R.  terpretation  beyond  the  plain  import  of 
Co.  v.  Harding,  63  Tex.  162;  Spalding  the  words  used.  Had  the  legislature 
v.  Bernhard,  76  Wis.  368;  Lampe  v.  intended  to  debar  courts,  or  court  offi- 
Manning,  38  Wis.  673.  cers,  from  performing  ministerial  acts 

Bepreientative    Statutes.  —  The    Ne-    upon  holidays,  words  suitable  to  ex- 

1205  Volume  XX. 


Holftayi  V  SUN  DA  YS  AND  HO  LI  DA  VS.  Dies  Hon  JariaipQU. 

press  such  an  inteptiqn  would  have  of  a  general  election,  which  day  is  by 

been  employed.     If  the  transaction  of  law  a  legal  holiday,  said-    "  When  the 

all  legal   business   was   fprbidden  on  statute  declares  them  to  be  legal  holi- 

s,uch  days,  a.s  is  the  case  jn  some  of  the  days  it  does  nqt  permit  a  reference  to 

states,  we  would  grant  that  the  order  the  legal  status  of  Sunday  to  discover 

in   question   would   be   void;  but  the  its  meaning,  for  it  proceeds  to  interpret 

statute  fails  to.  so  provide.     It  is  the  the  phrase,  so  far  as  it  is  prohibitory, 

qpeniqg  of  courts  and  the  transaction  by   an.    express    enactment    declaring 

of  judicial  business  on  legal  holidays  what  shall  not  be  done  thereon.     What 

which  the  law  forbids.     This  intent  is  it  thus  expresses  is  prohibited;  what  it 

clearly   manifest.     We  search  in  vain  fails  to  prohibit  remains  lawful  to  be 

fqr  any  words  wi)ic)i  indicate  a  different  done." 

purpqse.     Tfie  issuance  or  service  of  Issuance  of  Summons  a  Ministerial  Act. 

legal  process,  such  as  a  summons,  exe-  —  In  Weil  v.  Geier,  61   Wis.  414I  crn- 

culiori,  or  writ  of  attachment,  is  merely  struing  the  statute  prohibiting  judicial 

a  ministerial  act,  and   therefore  is  pot  acts  on  a  legal  holiday,  the  cpun  held 

within  the  inhibition  of  the  abpve  sec-  that  the  issuance  of  a  summons  by  a 

tion   of   the   statute,  apd  is  valid,  al-  justice  of  the  peace  on  a  legal  holiday 

though  done  on  a  legal  holiday."  is   permissible   because   a   ministerial 

In  Cjlenn  v..  Eddy,  51  N-  J-  L.  255,  act.    See  also  to  the  same  effect  Smiht 

the  Supreme  Court  of  New  Jersey  in  v.    Ihling,   47   Mich.  614:   Whipple  w. 

holding   that    a    summons   might    be  Hill,   36   Neb.   720,  Spalding  v.  Bern- 

legaUy  issued  and  seryed  on  I  he  day  hard,  76  Wis..  368. 
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SUPERSEDEAS  AND  STAY  OF 

PROCEEDINGS. 

By  John  Ljujhan, 

L  UsrnriTio*  abb  ITattos,  1209. 

1.  In  General,  1209. 

2.  Express  Supersedeas,  1310, 

3.  Implied  Supersedeas,  iaia* 

a.  In  General }  121a. 
£.   Certiorari,  1212. 
*.  Habeas  Corpus,  iaia. 
*/.  Writ  of  Error,  121  a, 
*.  Chancery  Appeal,  1214. 

H  Statutory  Stay  or  Supebsbbbas  oh  Appbal  ob  Ebbob,  121 5. 

1.  /«  General,  1215. 

a.  Compliance  with  Statute,  12 16. 

a.  5ttj)/£p  0w/  JFr/V  0/  Error  or  Perfecting  Appeal,  12 16. 

b.  Execution  of  Bond,  12 18. 

(1)  /«  General,  1218. 

(2)  Exceptions,  1220. 

(a)  Public  Corporations  and  Persons  Acting 

in  Trust  Capacity,  1220. 
(£)  Decree  or  judgment  Directing  Payment 
of  Fund  in  Court,  1221. 
i.  Bond,  1222. 

|i}  //*  General,  1322. 
iS  Compliance  with  Statute,  1215. 
3)  Execution,  1226. 
,4)  Joinder  of  Defendants,  1227. 
(5)  Approval  of  Bond  —  justification  of  Sureties, 
1227. 
3.  Effect  of  Executing  Stay  or  Supersedeas  Bond,  1229. 

a.  Operation  as  Supersedeas  in  General,  1229. 

b.  Order  Appointing  Receiver,  1230. 

c.  Mandamus,  1230. 
<£  Appeal  from  Order  or  Decree  Granting,  Refusing,  or 

Dissolving  Injunction,  1231. 
/.  Infringement  of  Right,  1234. 


(a)  In  General,  1234. 
(2S  Mandamus  to 
(3)  ,<##tf/,  1235. 


2)  Mandamus  to  Protect,  1234. 


y.  Liability  of  Sureties  —  Judgment  on  Motion,  1 235. 
4.  Issuance  of  Writ  or  Order  of  Stay,  1 235. 
a.  In  General,  1235. 

12  7  Volume  XX. 


SUPERSEDEAS  ANL 

b.  Where  Bond  Is  Fixed  by  Order  of  Court,  1237. 

c.  Inherent  Power \  1237. 

(1)  In  General,  1237. 

(2)  Appellate  Court,  1237. 

d.  Where  Execution  Issues  Before  Appeal  or  Error,  1239: 
Effect  of  Supersedeas,  1 240 

a.  In  General,  1240. 

b.  Effect  upon  Execution,  1241. 
\)  Before  Issuance,  1241. 
2S  After  Issuance,  1242. 

^3)  Execution  Issued  in  Violation  of  Stay,  124*. 

c.  Self-executing  Judgment,  1244. 

d.  Effect  upon  Lien  of  Judgment,  1245. 

e.  Expiration  of  Stay,  1245. 

6.  Remedy  for  Violation,  1246. 

a .  Proceedings  Set  Aside,  1 246. 

£.   Contempt,  1246. 

r.  Supersedeas  from  Appellate  Court,  1246. 

<£  Prohibition,  1247. 

7.  Vacation  of  Improper  Supersedeas,  1247. 

8.  /«  Criminal  Cases,  1248. 

0.  /«  General,  1248. 

£.  Operation  of  Appeal  or  Error  as  Stay,  1248. 

r.   Order  of  Court,  1250. 

*£  jSy<v/  0/  S/tfy  <w  /<?  Custody,  1 251. 

ELL  Stat  of  Intermediate  Proceedings,  1252. 

1.  In  General,  1252. 

2.  Inherent  Power  of  Court,  1252. 

3.  Abuse  of  Process  — Vexatious  Proceedings,  1253. 

4.  TV  Enforce  Payment  of  Costs  of  Former  Suit,  1253. 

a.  In  General,  1253. 

b.  Character  of  Actions  —  Identity  of  Parties  and  Causes, 

I255- 

c.  Courts  of  Different  Character  or  Different  Jurisdic- 

tion, 1257. 

5.  Stay  Pending  Application  for  Other  Relief,  1258. 

a.  In  General \  1258. 

b.  Motion  to  Open  Judgment  or  for  Neiv  Trial,  1259. 

c.  Rehearing,  1259. 

d.  Review,  1259. 

6.  To  Procure  Evidence  Fraudulently  Withheld,  1260. 

7.  For  Commission  to  Take  Testimony,  1260. 

8.  Upon  Filing  Cross-bill,  1260. 

9.  To  Compel  Filing  of  Security  for  Costs,  1261. 

10.  Pending  Bankruptcy  Proceedings,  1262. 

11.  Pendency  of  Another  Suit,  1262. 

1 2.  Fraud  and  Breach  of  Faith,  1262. 

13.  Stay  upon  Payment  of  Debt,  1262. 

14.  Effect  of  Stay,  1263. 

IV.  Stat  of  Execution,  1263. 

1.  Power  of  Court  Generally,  1263. 
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Definition  and  Value.  STAY  OF  PROCEEDINGS.  In  General. 

3.   Temporary  or  Perpetual  Stay,  1 264 
a.  In  General^  1264. 
J.   Temporary  Stay,  1264. 
})  In  General,  1264 
^21  Effect  of  Stay,  1266. 

'3)  .Stay  £y  Consent  or  Agreement  of  Parties,  1266. 
r.  Perpetual  Stay,  1 268. 
3.  Statutory  Stay  —  Confession  of  Judgment  by  Surety,  1269. 

a.  In  General,  1260. 

b.  Confession  of  judgment,  1270. 
r.   Strict  Construction  of  Statute,  1271. 
<£  Waiver  of  Right  to  Stay,  127 1. 
*.   Effecting  Stay  —  Execution  of  Bond,  1271. 

/.    Time  to  Take,  1273. 
^.  Effect  of  Slay,  1274. 

*x)  /«  General,  1274. 

*2)  Effect  upon  Right  to  Appeal,  1275. 

V.  Applicatioh  fob  Stat,  i  275. 

1.  Tifow  Made,  1275. 

2.  When  and  Where  Made,  1276. 

3.  Discretion  of  Court  —  Review,  1278. 

CROSS-REFERENCES. 

See  generally  articles  ANOTHER  SUIT  PENDING,  vol  i,p.  750; 
FORTHCOMING  AND  DELIVERY  BONDS,  vol.  9,  p.  647 ; 
REMITTITUR,  vol  18,  p.  123;  RESTITUTION,  vol.  18, 
p.  869;  SENTENCE  AND  JUDGMENT  {IN  CRIMINAL 
CASES),  vol.  19,  p.  428;  and  the  cross-references  in  this  article. 

I  Definition  and  Nature  —  1.  In  General  —  Supersedeas.  —  In 
the  strict  sense  of  the  term,  a  supersedeas  is  the  setting  aside  or 
annulling  of  an  act.1  In  its  legal  acceptation,  it  is  a  writ  which 
lies  in  many  cases,  commanding,  on  good  cause  shown,  a  stay  of 
some  ordinary  proceeding  at  law  which  ought  otherwise  to  pro- 
ceed,* and  in  its  use  with  reference  to  a  writ  of  error,  it  is  merely 
an  auxiliary  process  designed  to  supersede  the  enforcement  of 
the  judgment  which  is  brought  up  for  review.3 

Stay  of  Proceedings.  —  A  stay  of  proceedings  usually  imports  an 
order  of  court  suspending  further  action  in  the  cause  in  which 
it  is  made.     In  modern  times  the  term  "supersedeas"  is  often 

1.  Bac.  Abr.,  tit.  Supersedeas.  fendant  may,  in  certain  cases,  procure 

2.  Perteet  v.  People,  70  III.  171.  his  discharge  from  custody  under  a 
"  A  writ  issued  for  the  purpose  of  capias  by  obtaining  a  writ  of  super- 
relieving  a  party  from  the  operation  of  sedeas  to  be  directed  to  the  sheriff  for 
another  writ  which  has  been  or  may  that  purpose."  Burrill's  L.  Diet.,  cit- 
be  issued  against  him;  a  writ  issued  ing  1  Tidd's  Pr.  279;  iBurr.  Pr.  399. 
to  a  ministerial  officer,  commanding  8.  Dulin  v.  Pacific  Wood,  etc.,  Co., 
him  to  desist  from  executing  or  acting  98  Cal.  306;  Williams  v.  Bruffy,  102  U. 
under  another  writ  which  has  been  or  S.  249.  See  also  White  v.  Jones,  x 
may  be  delivered  to  him.     Thus  a  de-  Wash.  (Va.)  116. 
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used  synonymously  with  ''stay  of  proceedings,"  and  is  employed 
to  designate  the  effect  of  an  act  or  proceeding  which  of  itself 
suspends  the  enforcement  of  a  judgment.1 

2.  Express  Supersedeas.  —  An  express  supersedeas  may  be  by  writ 
or  without  writ ;  by  writ  expressly  commanding  the  officer  to 
forbear  the  doing  of  the  act  therein  mentioned,  or  to  annul  it  as 
far  as  possible  if  it  has  already  been  done,2  whteh  issues  in  a 
great  variety  of  instances,*  or  without  writ,  as  where  the  doing 

1.  Dulin  v.  Pacific  Wood,  etc,  Co.,  of  the  peace  could  not  supersede  a 
98  Cal.  306;  American  Brewing  Co.  warrant  issued  by  another  for  the  ar- 
ts. Talbot,  135  Mo.  172,  wherein  it  was  rest  of  a  person  upon  information  of 
held  that  a  statu  (pry  stay  of  execution  a  criminal  offense.  The  court  said: 
fills  the  place  of  a  writ  of  supersedeas  "  According  to  the  ancient  common 
under  the  old  system,  though  the  law,  it  would  seem  1  hat  one  justice 
former  is  said  to  be  of  broader  scope  might  supersede  a  warrant  issued  by 
where  law  and  equity  are  administered  another,  to  compel  a  party  to  find 
in  the  same  court;  Claiborne  v.  Crock-  surety  of  the  peace;  but  the  power  is 
ett,  Meigs  (Tenn.)  610,  wherein,  under  limited  to  that  case  alone,  and  eyen 
a  statute  which  provided  that  a  writ  this  is  taken  away  in  England  by  the 
of  error  prosecuted  in  the  Supreme  Stat.  21  Jac.  I.,  c.  8,  unless  upon 
Court  should  not  operate  as  a  super-  motion  made  in  open  court,  and  upon 
sedeas  unless  the  party  sqlqg  pqt  such  sufficient  sureties  in  a  fixed  sum. 
writ  should  first  obtain  from  one  of  the  Hawk.  P.  C.,  bk.  1,  c.  60,  §  14;  Bac. 
judges  of  said  court  an  order  for  a  Aor,,  tit,  Supersedeas,  C.  This  statute 
supersedeas,  it  was  held  that  upon  such  is  not  of  force  here,  but  the  evils  re- 
order being  granted,  it  was  not  neces-  cited  in  its  preamble,  some  of  which 
sary  to  sue  out  a  supersedeas.  Citing  have  been  before  hinted  at,  as  growing 
Sampson  v.  E$rown,  a  East  439.  out  of  the  exercise  of  the  power,  show 

So  in  Mississippi,  under  a  statute  au-  abundantly  that  the  common-law  rule 

thorizing  judges  of  (he  Circuit  Courts  wanted  a  solid  foundation.     The  party 

to  order  the  issuance  of  writs  of  super-  accused  gains  no  legal  advantage  by 

sedeas,  but  where  the  practice  of  grant-  it;  and  the  only  motive  which  could 

ing  and   proceeding    with   such   writs  induce  an  application  for  a  supersedeas 

was  not  regulated,  the  court,  upon  pe-  must  be  (he  anticipation  of  some  favor, 

tition,  ordered  a  stay  of  the  execution,  or  a  hope  to  throw  dust  in  the  eyes  of 

Kramer  v.  Holster,  55  Miss.  247.  justice,  and  blind  her  tp  the  enormity 

In  Sayre  v.  Reynolds,  5  N.  J.  L.  648,  of  the  case,  neither  of  which  ought  to 

upon  a   motion   for  a   writ  of  super-  be  allowed." 

sedeas  or  a  ru.le  upon  the  sheriff  to        Inferior  Court  Acting  Without  Juris- 

st,ay  proceedings  upon  execution  pend-  diction.  —  If  an  inferior  court  were  pro- 

ing  a  writ  of  error,  the  court  observed  ceeding  with  a  case  of  which  it  had  no 

that  the  party  might  have  the  writ  or  jurisdiction,   a  supersedeas  could   te 

the  rule,  as  he  preferred.  awarded,     Bac.  Abr.,  tit.  Supersedeas, 

2.  Bac.  Abr.,  tit.  Supersedeas,  A.  Q.t  citing  Fitzh.  N.  B.  239,  240. 

A   writ  of  supersedeas  should   cor-         Process  Erroneously  Issued.  —  A  su- 

rectly  describe  the  execution  and  judg-  persedeas    lay    where    a    process    or 

meat  to,  be  superseded.      Tucker  v.  writ  improperly  or  erroneously  issued- 

Zollicoffer,    12    Smed.    &    M.   (Miss.)  Harvey's  Case,  Lit.  Rep.  314;  King  v. 

591.  ,  Cro.  Jac  43. 

8.  niuttratiensofUter.— Thus  a  super-         Upon    Audita    Querela.  —  If    audita 

sedeas  lay  where  a  capias  or  exigent  querela  founded  on  matter  of  record 

had  been  awarded.     Fitzh.  N.  B.  236,  was  brought,  the  plaintiff  might  have 

cited  in  Bac.  Abr.,  tit.  Supersedeas,  B.  a  supersedeas  to  stay  execution.     Bac. 

To  Process  of  Outlawry.  —  A  super-  Abr.,  tit.  Supersedeas,  C.,  citing  Mors- 

sedeas  lay  to  a  process  of  outlawry,  ton  v.  Parrie,  2  Roll.  Abr.  493;  Fitzh. 

Bac.  Abr..  tit.  Supersedeas,  C,  citing  N.   B.   104;  Charnock  v.  Gerard,  Cro. 

Fitzh.  N.  B.  237.  Eliz.  364;  Langston  v.   Grant,  1  Salk. 

In  Col  vert  v.  Moore,  1  Bailey  L.  (S.  92;  Whidner  v.  Conyers,  %  Roll.  Abr. 

Car.)  549,  ll  was  ne*d  tnat  onc  justice  493. 
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pf  an  4Ct  formerly  qrdered  is  forbidden  by  4  seepfid  order,1 
Substitute  for  Audita  Querela,  *—  In  some  states;,   upon  petition  ar 

proper  application,  a  supersedeas  is  substituted  for  the  comiflorir 

law  writ  of  audita  querela.* 
Adequate  ftemad:?  m  Against  injunction,  —  Ordinarily,  where  there  is 

an  adequate  remedy  against  an  execution  by  supersedeas  in  the 
cause  in  which  the  execution  issues,  that  remedy  must  be  pur- 
sued and  an  injunction  will  not  be  granted  ta  restrain  proceed- 
ings in  the  cause.* 

Substitute  for  wit  of  Error.  —  In  Virginia  a  supersedeas  served  a 
different  pprpqse  from  that  which  it  was  made  to  serve  in  all 
other  states,  In  that  state  it  was  substituted  for  a  writ  pf  error 
in  all  cases  where  the  judgment  Qf  the  lower  court  was  ta  be 
superseded.4 

Execution  Agaiqft  fte  person,  —  Belief  from  Imprisonmnent.  —  Under  the 
early  New  York  practice  which  permitted  an  execution  to  go 
against  the  person  of  the  defendant,  supersedeas  was  the  proper 
remedy  to  relieve  the  defendant  from  imprisonment  when  the 
remedy  by  execution  against  the  person  was  enforced  oppres- 
sively.* 

1.  Bac.  Abr.,  tit.  Supersedeas,  A.,  tercel.    See  also  Williams  v.  Wright,  9 

citing  Pancras  v.  Rumbald,  x  Sua.  6.  Humph.  (Tenn.)  50a 

Aot  Already  Bone.  —  It  is    doubtful  8.  Coward  v.  Chastain,  99  N.  Car. 

whether  it  is  possible  for  a  supersedeas  443  [citing  Chambers  v.  Pehland,  78  N. 

Without  a  writ  to  annul  an  acl  already  Car.  53;  Parker  v.  Blecjsoe,  87  N.  Car. 

done.     Bac.  Abr.,  tit.  Supersedeas,  A.  221];  Ricks  v.  Richardson,  70  Miss.  424; 

fi.  Thompson  v.  Lassiier,  8p  Ala.  53°;  Williams  v.  Wright,  9  Humph.  (Tenn.) 

Lock  hart    v.    McElroy,    4   Ala.    57a;  500.    See  also  Scan  land  v.  Mixer,  34 

Branch  Bank  v.  Coleman,  ao  Ala.  140;  Ark.  355;  Forbes  v.  Hill,  Dall.  (Tex.) 

Mervine  v.  Parker,  18  Ala.  341;  Payne  486. 

v,  Thompson,  48  Ala.  535:  Marsh  v.  4.  Williams  v.  Bruffy,  102  U.  S.  249, 

Haywood,  6  Hum,ph.  (Tenn.)  210.    See  tUing  White  v.  Jones,  1  Wash.  (Va.) 

also  article  Audita  Querela,  vol.  3,  p.  n8;  Burwell  v.  Anderson,   2  Wash. 

113;  Exfxutions  Against   Property,  (Va.)   194;    Wingfield  v.  Crenshaw,  3 

vol.  8,  p.  303.  Hen.  &  M.  (Va.)  245,  and  %  Robinson's 

Under  the  practice    substituting  a  Pr.  660. 

petition  for  a  supersedeas  of  an  execu-  5.  Wells  v.  Jones,  (Supm.  Ct.  Gen. 

tion  for  the  common-law  writo/  audita  T.)  2  Abb.  Pr.  (N.  Y.)  20;  Lippman  v. 

querela,  the  court  will  not  inquire  into  Petersberger,  (C.  PI.  Spec.  T.)  9  Abb. 

matters  which  go  hehind  the  judgment,  Pr.   (N.  Y.)  209;  Desisles  v.   Cline,  4 

but  will  quash   an  execution  on  ac-  Robt.  (N.  Y.)  645;  Watt  v.  Healy,  22 

count  of  matters  which  operate  as  an  Hun  (N.  Y.)49i;  Masters  v.  Edwards, 

equitable  satisfaction  of  the  judgment.  1  Cat.  (X.  Y.)  516;  Reynolds  v.  Church, 

Thompson  v.   Lassiter,   86  Ala.   536;  3  Cai.  (N.  Y.)  274. 

Lockhart  v.  McElroy,  4  Ala.  572.  Where  a  defendant  was  taken  under 

Supersedeas  Bending  Motion  to  Enter  mesne  process,  and  after  judgment  no 

Satisfaction  of  Judgment.  —  In  Marsh  v.  execution   was   issued,  so  that  under 

Haywood,  6  Humph.   (Tenn.)  210,   it  the  statute  the  defendant  was  entitled 

was  held  that  where  a  judgment  is  to  a  supersedeas,  it  was  held  that  as 

permitted  to  be  enforced  in  vacation  a    statute    authorized    him    to    apply 

by  an  execution  which  has  been  satis-  to  "  any  judge  of  the  court"  for  the 

fied  or  released,  a  supersedeas  will  be  order  of  supersedeas,  the  application 

granted  upon  proper  application,  and  might  he  made  to  the  .judge  at  one 

at  the  next  term  the  court  may  hear  district,  although  the  venue  of  the  ac- 

proof  and  order  satisfaction  to  be  en-  tion  was  in  another  district.     Wells  v. 
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3.  Implied  Supersedeas  —  a.  In  General.  —  Every  writ  by 
which,  although  no  writ  of  supersedeas  issues  upon  it,  the  doing 
of  an  act  is  prevented,  is  a  supersedeas  by  implication.1 

b.  Certiorari.  —  A  writ  of  certiorari  is  a  supersedeas  to  all 
proceedings  subsequent  to  the  delivery  of  the  writ  to  the  court 
or  person  to  whom  it  is  directed.* 

c.  Habeas  Corpus.  —  A  writ  of  habeas  corpus  at  common 
law  supersedes  the  authority  of  an  original  commitment,  and 
deprives  the  court  to  which  it  is  directed  of  authority  to  proceed 
after  it  is  served  and  before  a  procedendo  is  awarded.3 

d.  Writ  of  Error.  —  At  common  law  the  party  against 
whom  a  judgment  was  rendered  in  a  civil  action  was  entitled  to 
a  writ  of  error  as  a  matter  of  right,  which,  when  issued,  operated 
to  stay  execution.4 

Jones,  (Supm.  Ct.  Gen.  T.)  2  Abb.  Pr.  Time  of   Operation   at   Supersedeas — 

N.  Y.)  20.  Jfotioe.  —  It  has  been  held  that  a  writ 

1.  Bac.  Abr.,  lit.  Supersedeas,  A.  of  error  is  a  supersedeas  from  the  time 

2.  See  article  Certiorari,  vol.  4,  p.  of  its  being  sealed.     Hughes  v.  Under- 
205.  wood,  1  Mod.  28. 

8.  Bac.  Abr.,  tit.  Supersedeas,  D  3.  But  the  better  opinion  .was  that  a 

See  also  article  Habeas  Corpus,  vol.  9,  writ  of  error  was  not  a  supersedeas 

p.  1029.  until  it  was  allowed,  unless  notice  of 

Certiorari  and  Habeas  Corpus  Compared,  its  having  been  sued  out  was  given  to 

—  "  In  the  case  of  Wolfe  v.  Horton,  3  the   defendant  in    error.     Perkins    r. 

Cai.  (N.  Y.)  86,  the  court  take  a  dis-  Wool  as  ton,   1  Salk.  321,  6  Mod.  130; 

tinction   between    a  certiorari  and   a  Baker  v.  Bulstrode,  1  Vent.  255;  Ay  res 

habeas  corpus;  the  first  removes  the  v.  Lenthall,  1  Mod.  112;  Beltv  Collins, 

record  itself  in  contemplation  of  law,  8  Mod.  147. 

the  latter  only  requires  a  history  of  the  A  writ  of  error  is  a  supersedeas  from 

cause.     In  the  eye  of  the  law  the  return  the  allowance,  provided  an  appeal  be 

to  a  certiorari  or  writ  of  error  is  re-  put  in    and    perfected  in    due    time, 

garded  as  the  record  itself.     In  point  Meriton  v.  Stevens,  Willes  271.     And 

of  fact,  only  a  transcript  or  copy  is  if  execution  issued  out  within  the  days 

sent;  but  in  both  cases,  after  the  service  allowed  for  bringing  error,  it  would 

of  the  writ,  the  powers  of  the  court  are  operate  as  a  supersedeas.     People  t% 

suspended.     This  is  the  general  rule.  Judges,  1  Wend.  (N.  Y.)  81;  Blunt  v, 

but  in  both,  if  an  execution  has  been  Greenwood,  1  Con.  (N.  Y.)  15. 

issued  and  levied,  it  is  not  suspended.  In  two  early  cases  it  was  held  that 

If  no  execution  has  been  issued  before  notice   to   the  defendant  of  a  writ  of 

the  service  of  the  writ,  none  can  issue  error   having  been  sued  out  is  only  a 

until  judgment  of  affirmance."  Patchin  temporary  supersedeas,  for  if  the  writ 

v.  Brooklyn,  13  Wend.  (N.  Y.)  664.  be  not  allowed  within  four  days  after 

4.  Tyler  v.  Hamersley,  44  Conn.  414;  it  is  sued  out,  execution  may  be  taken 

Central  Branch  Union  Pac.  R.  Co.  v.  out.     Ayres  v.   Lenlhall,  1   Mod.  112; 

Andrews,    34    Kan.    564;    Kitchen   v.  Baker  v.  Bulstrode,  1  Vent.  255.     And 

Randolph,  93  U.  S   86;  Ossory's  Case,  an  allowance  of  a  writ  of  error  makes 

Godb.  439;  Hughes  v.   Underwood,   1  it  a  supersedeas,  although  no  notice 

Mod.  28;  Meagher  v.  Vandyck,  2  B.  &  has  been   given   of   its   having    been 

P.  370;  Braithwaite  v.  Brown,  1  Chit,  sued  out,  but  without  such  notice  an 

238,  18  E.  C.  L.  71;  Perkins  v.  Woolas-  attorney  who  takes  out  an  execution 

ton,  1  Salk.  321;  Ayres  v.  Lenthall,  1  after  the  allowance  of  the  writ  is  not 

Mod.   112;  Jaques  v.   Nixon,  1  T.  R.  guilty  of  contempt.     Parkins  v.  Wool- 

279;  Doe  v.  Bracebridge,  1  T.  R.  280,  aston,  6  Mod.  130;  Morfoot  v.  Chivers, 

note  a\  Hawkins  v.   Jones,  5   Taunt.  1  Stra.  631. 

204,   1   E.  C.   L.  77;  Cleghorn  v.   De-  Error  Coram  YoMs.  —  A  writ  of  error 

sanges,  Gow.  66;  Moorfoot  v.  Chivers,  coram  vobis  not  being  a  writ  of  right, 

8  Mod.  373;  Capron  v.  Archer,  1  Burr,  but  being  allowed  only  where  there  is 

340;  Thorpe  v.  Beer,  2  B.  &  Aid.  373.  an  affidavit  of  some  errot  in  fact,  by 
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Action  on  Judgment,  —  While  an  execution  could  not  issue  upon 
the  judgment  after  writ  of  error  was  issued  out,  an  action  of  debt 
could  still  be  brought  upon  the  judgment  and  an  execution 
issued  upon  the  judgment  obtained  thereon,  upon  the  principle 
that  the  writ  of  error  operated  upon  the  original  proceedings 
only,1  but  notwithstanding  an  action  may  have  been  brought 
upon  the  judgment  pending  a  writ  of  error,  the  court  would  stay 
an  execution  upon  the  judgment  obtained  in  such  action  until 
the  determination  of  the  writ.2 

Second  Writ  After  Abatement  of  Vint  by  Aot  of  Plaintiff  in  Error.  —  Where 
a  writ  of  error  abates  or  is  put  an  end  to  by  the  act  of  the  plain- 
tiff in  error,  a  second  writ  does  not  operate  as  a  supersedeas  like 
the  first,5  but  it  has  been  held  that  where  a  second  writ  of  error 
was  brought,  without  an  intention  of  producing  delay,  immedi- 
ately after  a  former  one  on  the  same  judgment  had  been  abated 
on  the  plea  of  the  defendants  in  error,  the  second  writ  would 
operate  as  a  supersedeas.4 

which,  in  case  the  fact  to  be  assigned  until  the  writ  of  error  is  determined, 
for  error  is  true,  the  plaintiff's  right  of  Hailman  v.  Buckmaster,  8  111.  498. 
action  will  be  destroyed,  is  not  a  super-  8.  Dutton  v.  Tracy,  4  Conn.  372 
sedeas  in  itself,  though  execution  may  [citing  Birch  v.  Triste,  8  East  412;  En- 
be  taken  out  on  the  judgment  while  it  twistle  v.  Shepherd,  2  T.  R.  78];  Whet- 
is  pending  with  leave  of  court,  but  not  croft  v.  Dorsey,  1  Har.  &  J.  (Md.)  482. 
without  such  leave.  Birch  v.  Triste,  8  Dismissal  for  Want  of  Citation  on  Error. 
East  412,  citing  Ridout  v.  Wheeler,  —So  where  a  case  pending  in  error 
Say.  166.  was  dismissed  for  want  of  citation, 
After  Determination  of  Errors  Assigned,  and  after  ten  days  the  party  issued 
—  A  writ  of  error  is  never  allowed  to  out  another  writ,  the  second  writ  could 
operate  as  a  supersedeas  after  the  ques-  not  operate  as  a  supersedeas.  Hogan 
tions  raised  by  the  assignment  of  er-  v.  Ross,  11  How.  (U.  S.)  294. 
rors  have  been  determined.  Tyler  z/.  Error  After  Appeal. —  So  under  an  Act 
Hamersley,  44  Conn.  414,  citing  Arnold  of  Congress  requiring  the  supersedeas 
v.  Fuller,  1  Ohio 458,  and  Osaries  Case,  bond  to  be  executed  within  ten  days 
Cro.  Jac.  534:  as  where  the  errors  as-  from  the  judgment  or  decree  in  order 
signed  have  been  before  the  court  upon  that  a  writ  of  eiror  shall  operate  as 
a  reservation  of  the  case  for  advice,  a  supersedeas,  where  an  appeal  was 
and  thus  passed  upon  by  the  court,  taken  instead  of  a  writ  ot  error,  and 
Tyler  v.  Hamersley,  44  Conn.  414.  after  the  lapse  of  ten  days  the  defend- 

1.  Bac.  Abr.,  tit.  Supersedeas,  D.  5,  ant  sued  out  a  writ  of  error  to  bring  the 
citing  2  Roll.  Abr.  490,  B.,  pi.  4;  Bro.  case  10  the  Supreme  Court,  it  was  held 
Err.  pi.  170;  Anonymous,  1  Dyer  32a;  that  the  writ  of  enor  could  not  operate 
Glanville  v.  Dtghton,  Skin.  3S8;  Adams  to  supersede  an  execution  issued  after 
v.  Tomlinson,  Sid.  236;  Gale  v.  Hill,  the  expiration  of  ten  da  vs.  Saltmarsh 
3  Lsv.  397.  v.  Tu  thill,  12  How.  (U.S.)  387. 

2.  Bac.  Abr.,  tit.  Supersedeas,  D.  5,  Where  an  appeal  performs  the  office 
citing  CI  ark  son  v.  Physic,  Mich.  13  Geo.  of  a  writ  of  error  and  a  party  has  once 
II.;  Taswell  v.  Stone.  4  Burr.  2454;  been  before  the  Supreme  Court  by  pro- 
Ben  well  v.  Black,  3  T.  R.  643.  See  ceedings  on  appeal,  a  second  writ  of 
also  Humphries  v.  Daniel,  1  Barn.  202.  error  is  not  a  supersedeas  of  execution. 

In  Illinois  it  was  held  that  a  second  under  the  rule  that  where  one  writ  of 
action  for  the  same  demand  cannot  error  abates  through  an  act  of  the  plain- 
be  prosecuted  pending  a  writ  of  er-  tiff  in  error,  or  is  in  any  way  put  an  end 
ror  operating  as  a  supersedeas.  The  to  by  his  act,  a  second  writ  of  error  Is 
proper  course  in  such  a  case  is  to  ap-  not  a  supersedeas.  Brewsier  v.  Cowen, 
ply  to  the  court  in  which  the  second  55  Conn.  155. 
action  is  brought  to  stay  proceedings        4.  Dutton  v.  Tracy,  4  Conn.  365. 
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Autiliary  Proem.  —  It  has  long  been  established  that  a  writ  of 
error  with  an  approved  bond  to  prosecute  it  with  effect  of  itself 
operates  as  a  stay  of  further  proceedings  to  the  same  extent  as 
might  have  been  specially  directed  by  a  writ  of  supersedeas, 
which  writ,  owing  to  its  operation,  although  formerly  always 
sued  out,  has  since  fallen  into  disuse  as  a  mere  auxiliary  to  a 
writ  of  error.1  If  the  plaintiff  in  error  was  apprehensive  that 
proceedings  in  execution  of  the  judgment  would  not  be  stayed, 
he  might  as  a  matter  of  law  sue  out  a  writ  of  supersedeas  for  the 
purpose  of  having  all  such  proceedings  suspended  until  a  decision 
was  had  upon  the  writ  of  error.* 

luutory  Cluing*  —  Bond  Squired.  —  The  doctrine  that  a  writ  of 
error  by  implication  operated  as  a  supersedeas,  without  bond, 
was  changed  by  statute  in  England,*  and  is  governed  by  statute 
in  the  United  States.* 

e.  Chancery  Appeal.  —  Originally  a  technical  appeal  from  a 
decree  in  chancery  operated  as  a  supersedeas  to  the  same  extent 
as  a  writ  of  error  at  law.5  It  seems,  however,  that  there  arose 
some  disagreement  between  the  House  of  Lords  and  the  judges 
upon  this  matter,  and  that  during  an  intermediate  period  courts 
of  equity  did  not  forbear  to  proceed  notwithstanding  appeals 
from  their  decrees,6  but  it  afterwards  became  the  practice  that 
the  appeal  operated  to  stay  proceedings  only  on  the  matter 
appealed  from,  leaving  the  chancellor  full  power  to  proceed 
except  in  the  matters  involved  in  the  appeal.7     Finally,  after 

Whftn  the  First  Writ  Is  Void  the  sec-  course  that  the  lords,  for  the  purpose 

ond   may  operate  as   a  Supersedeas,  of   sustaining:   the  jurisdiction   which 

Brace  v.  Squire,  2  D.  Chip.  (Vt.)  49.  they  claimed,  should  prohibit  the  re- 

1.  Ringgold's  Case,  t  Bland  (Md.)  7.  sponderu  from  taking  any  steps  in  the 
See  also  Claiborne  v.  Crockett,  Meigs  cause,  in  the  Court  of  Chancery,  pend- 
(Tenn.)  610;  Sampson  v.  Brown,  2  East  ing  the  appeal,  whatever  Injury  he 
430.  might  sustain  through  the  delay." 

2.  Ringgold's  Case,  t  Bland  (Md.)  7.  In  1807  it  was  decided  in  the  House 

3.  Stat.  3  Jac.  I.,  c.  8;  3  Car.  I.,  c.  of  Lords  that  an  appeal  did  not  stay 
,  §  4;  13  Car.  II.,  st.  2,  c.  2,  §9;  Bac.  any  of  the  proceedings,  even  upon  the 
Lbr.,  lit.  Supersedeas,  C;  Bac.  Abr.,     point  appealed  from,   without  an  ex* 

tit.  Bail  in  Civil  Causes,  B.  7.  press  order  of  the  appellate  court,  Un- 

4.  See  infra,  II.  Statutory  Stay  or  less  the  lord  chancellor,  in  the  exercise 
Supersedeas  on  Appeal  or  Error,  of  judicial   discretion,  thought   proper 

5.  Hugucnin  v.  Baseley,  15  Ves.  Jr.  to  suspend  the  proceedings  wholly  or 
184.  in  part.     H  uguenln  v.  Baselej ,  15  Ves. 

6.  Huguenin  v.  Baseley,  15  Ves.  Jr.  Jr.  184. 

184;  Mart  v.  Albany,  3  Paige  (M.  Y.)  7.  Hart  v.  Albany,  3  Pa^e  (N.  V.) 
381,  wherein  Walworth.  C,  said:  "  In  38r,  holding  that  as  the  United  States 
this  struggle  to  obtain  or  preserve  had  separated  from  England  before  the 
jurisdiction  in  case  of  appeals,  it  will  change  in  the  practice  had  been  est  ab- 
be found,  on  examination,  that  very  lished  by  the  decision,  In  Huguenin  *. 
little  regard  was  paid  to  the  rights  of  Baseley,  15  Ves.  Jr.  184,  that  an  appeal 
suitors,  or  of  their  counsel  —  some  of  did  not  stay  any  of  the  proceedings, 
whom  were  heavily  amerced  and  even  even  upon  the  point  appealed  from, 
imprisoned  for  questioning  the  juris-  without  an  express  order  of  the  appel- 
diction  of  the  lords,  or  for  refusing  to  late  court,  unless  the  lord  chancellor, 
appear  as  counsel  in  that  court.  Dur-  in  the  exercise  of  judicial  discretion, 
ing  this  contest,   it  was  a  matter  of  thought  proper  to  suspend  the  proceed* 
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the  separation  of  the  United  States  from  England,  it  became  the 
practice  in  the  House  of  Lords  that  appeals  did  not  stay  pro* 
ceedings  in  the  lower  court,  and  that  such  causes  might  be  pro* 
ceeded  on  unless  the  lower  court  should  make  an  order  to  the 
contrary  upon  application  for  that  purpose,  or  unless  in  special 
cases  the  House  of  Lords  should  interpose  by  special  order.1 

II  Statutory  Stat  o*  Sttfehsideas  ok  Appeal  oe  Ebbob  — 

1»  In  GantraL  —  In  the  United  States  this  subject  is  regulated  by 
statutes  which  control  the  right  to  effect  and  the  manner  of 
effecting  a  stay  or  supersedeas  pending  an  appeal  or  a  proceeding 
in  error,  and  a  strict  compliance  with  the  statutes  is  necessary.' 

ings  wholly  or  in  part  pending  the  ap-  Eq.    162;    and   Nerot  v.    Burnand,    2 

peal,  therefore  the  courts  in  New  York  Russ,  56. 

Would  follow  the  practice  as  settled  by        Imposing    Terms, — (t  In  granting  a 

*>ord  Apsley  in    1772,   in   Pomfret  v.  stay  of  iis  proceedings,  ihe  Court  of 

Smith,  Palmer's  Pr.  H.  L.  9,  that  the  Chancery,    generally,    imposes*    such 

Jurisdiction  of  the  Chancery  Court  was  lerms  by  ordering  the  sum  decreed  to 

suspended  by  an  appeal  only  as  to  the  be  paid  into  court  and  so  Invested  as 

matter  appealed  from.  to  be  productive  pending  the  appeal, 

1.  Huguenin  t>.  Baseley,  13  Ves.  Jr.  or  by  appointing  a  receiver*   or  by  re- 

184,    wherein     the    House   of     Lords  quiring  such  security  as  will  afford  to 

adopted  a  report  indicating  this  to  be  the  party  in  whose  favor  the  decree  has 

the  proper  practice;  Ringgold's  Case,  been  made  a  reasonable  assurance  that 

1  Bland  (Md.)  15  [citing  Waldo  v.  Caiey,  there  shall  be  no  unjust  delay  in  prose- 

16  Ves.  Jr.   213J;  Clark  t/.  Pittsburgh  curing  the  appeal,  or  any  material  loss 

Natural  Gas  Co.,  6  Pa.  Diet.  173  [citing  or  Irreparable  injury  sustained  by  a 

Barrs  v.  Fewl^es,  L.  R.  1  Eq.  392;  Har-  suspension  of  the  proceedings."    Ring- 

lington  v.  Harrington,  L.  R.  3  Ch.  575;  gold's  Case,  I   Bland  (Md.)  16,  citing 

Slaughter-house  Cases,   10  Wall.  (U.  Willan    v.    Willan,    16    Ves.    Tr.   ai6| 

S.)  273;  Haught  v.  Irwin,  166  Pa.  St.  Monkhouse   v.    Bedford,    17   ves.   Jr. 

548].     See  also  Macnaghten  v.  Boehm,  18o;  Way  v.  Foy,  18  Ves.  Jr.  452;  and 

1  Jac.  &  W.48;  Wood».  Milner,  1  Jac.  Huguenin     v.    Baseley,    15    Ves.    Jr» 

&   W.  616;  Rowley  v.  Adams,  9  Beav.  180. 

348;  Atherton  v.  British  Nation  Assur.        2.  Eckman  v.  Meriam,  32  Fla.  425; 

Co.,  L.  R.  5  Ch.  720.  Fisk  v.  Hart,  it  La.  482;  Bromagham 

Bule  Adopted  in  United  fttates  Oases.  —  v.  Clapp,  6  Cow.  (N.  Y.)  6tr;  Sage  vt 

This  last  English  rule  has  been  recog-  Central  R.   Co.,  93  U.  S,  412;  Hogan 

rtlzed   and  adopted    by  United  Slates  *.   Ross,  it   How.  (U.  S.)  297;  Balti* 

cases  in  the  absence  of  statutory  regu-  mote,  etc.,  R.  Co.  v.  Harris,  7  Wall* 

latlon    or    rules    of    court.     National  (U.   S.)  575;  Kitchen  f.  Randolph,  93 

Docks,  etc.,  R.  Co.  v.  Pennsylvania  R.  U.  S.  86;  The  Roanoke,  3  Blatchf.  (U. 

Co.,    54    N.  J.   Eq.    167    [citing  West  S.)  390;  Sage  v.  Central  R»  Co.,  93  U. 

t>.  Paige,  9  N.  J.  Eq.  203;   Schenck  v.  S.  412;  Kitchen  i\  Randolph,  93  U.  S. 

Conover,   13  N.  J.   Eq.  33;  Ratzer  v,  86;    Slaughter-house  Cases,   10  Wall. 

Rat2er,  29  N.  J.   Eq.   162;    Hitchcock  (U.  S  )  273. 

v.  Rhodes,  42  N.  J.  Eq.  495;  Hovey  v.        Irror  to  Stat*  Court  from  United  States 

McDonald,   109  U.  S.   150];    Clark  v.  Supreme  Court.  —  A  writ  of  error  from 

Pittsburgh  Natural  Gas  Co.,  6  Pa.  Didt.  the  Supreme  Court  of  the  United  States 

173.     S?e  further  the  article  Appeals,  to  a  state  court  has  the  same  effect  as 

vol.  2,  p.  1.  if  the  judgment  or  decree  had  been 

Deere*  Directing  Accounting.  —  An  ap-  rendered  or  passed  by  the  Circuit  Court 

peal  from  a  decree  directing  an  account  of  the  United  States,  but  its  effect  is 

to  be  taken  will  not  stay  the  account-  no  greater.     Slaughter-house  Cases,  to 

Ing.     In  the  English  Court  of  Chancery  Wall.  (U.  S.)  273.     See  also  Pennsyl- 

the  taking  of  an  appeal  was,  generally  vanla  R.  Co.  v.  Com.,  39  Pa.  St.  403; 

Speaking,  no  ground  for  staying  an  ac-  Cattery.  Bennett,  5  Fla.  92;  Btumagim 

count.     Morton  0.  Beach,  56  N.  J.  Eq.  v.  Chew,  21   N.  J.  Eq.  180;  Chicago, 

791,  citing  Ratter  0.  Ratzer,  29  N.  J.  etc.,  R.  Co.  z\  Grinnell,  53  Iowa  55. 
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Statutory  Stay  SUPERSEDEAS  AND  on  Appeal  or  Error. 

Unless  the  right  is  given  it  does  not  exist,  except,  perhaps,  as 
the  court  trying  the  cause  or  the  appellate  court  calls  into  exist- 
ence the  inherent  power  lodged  in  judicial  tribunals  for  the 
purpose  of  administering  justice.1 

2.  Compliance  with  Statute  —  a.  Suing  Out  Writ  of  Error 
or  Perfecting  Appeal.  —  The  statutory  requirements  as  to 
the  manner  and  time  of  suing  out  a  writ  of  error  or  perfecting  an 
appeal  must  be  strictly  observed  in  order  to  effect  a  supersedeas 
or  stay  of  proceedings  pending  the  appeal  or  writ  of  error.3 

Where  There  is  Ho  Appeal,  or  an  improper  appeal,  a  supersedeas  is 
ineffectual.  A  supersedeas  bond  alone  has  no  suspensive  effect 
per  se.* 

1.  Allen  v.  Church,  101  Iowa  116.  merit  or  decree,  it  is  held  that  where 

2.  Anonymous,  40  111.  115;  Hadley  the  court  entertains  a  petition  to  open 
v.  Hill,  /3  Ind.  442;  Saddler  v.  Glover,  the  decree  the  final  decree  is  suspended 
1  B.  Mon.  (Ky.)  50;  Garland  v.  Holmes,  by  such  action,  and  the  time  does  not 
12  Rob.  (La.)  421;  Byrne  v.  Riddell,  4  begin  to  run  until  the  action  of  the 
La.  Ann.  3;  Irby  v.  Fore,  23  La.  Ann.  court  upon  the  motion.  Brockett  v. 
183;  State  v.  Judge,  27  La.  Ann.  697;  Brockett,  2  How.  (U.  S.) 238;  Washing- 
Helena  First  Nat.  Bank  v.  McAndrews,  ton  R.  Co.  v.  Bradley,  7  Wall.  (U.  S.) 
7  Mont.  434;  Grant  v.  Lathrop,  23  N.  577. 

H.  80;  Rogers  v.  Paterson,  4  Paige  (N.  The  Date  of  the  Entry  of  the  Judgment 

Y.)  450;  Dawson  v.   Ryan,  4  W.  &  S.  controls,  and  not  the  date  when  the 

(Pa.)  403;  Rankin's  Estate,  7  Pa.  Co.  judgment  was  read  to  and  signed  by  the 

Ct.  442;  Roberts  v.  Landrum,  3  Tex.  judges.     Boise  County  v.  Gorman,  19 

16;   Glafcke   v.  O'Brien,  1  Wyo.  316;  Wall.  (U.  S.)  661  [distinguishing  Silsby 

Kitchen  v.  Randolph,  93  U.  S.  86,  re-  v.  Foole,  20  How.  (U.  SO290];  Wurts 

viewing  the  federal  legislation   upon  v.  Hoagland,  105  U.  S/701;  Hatch  9. 

this  subject;  Hogan  v.  Ross,  11  How.  Coddington,  5  Blatchf.  (U.  S.)  523. 
(U.  S.)2g7;  Hudgins  v.  K>mp,  18  How.         Sunday    Excluded.  —  Rutherford    v. 

(U.  S.)  535;    Saltmarsh  v.  Tuthill,  12  Pennsylvania  Mut.  L.  Ins.  Co.,  1  Fed. 

How.  (U.  S.)  387;  Adams  v.  Law,  16  Rep.  456;  Aubert  v.  Robinson,  6  Rob. 

How.  (U.  S.)  148;  Boise  County  v.  Gor-  (La.)  463. 

man,  19  Wall.   (U.   S.)  661;  Wurts  v.         Days  of  Taking  Judgment  and  Signing 

Hoagland,   105   U.  S.  701:  Thompson  Appeal  Excluded.  —  Garland  v.  Holmes, 

v.  Voss,  1  Cranch  (C.  C.)  108.  12  Rob.  (La.)  421;  State  v.  Judge,  29 

Additional  Bond.  —  In  Texas,  under  a  La.  Ann.  223. 
statute   permitting  an   appellant  or  a        8.  Greene  v.  Buckler,  (Ky.  1897)  40 

plaintiff  in  error  to  file  a  supersedeas  S.  W.  Rep.  382;  Louisville  r.  Muldoon, 

bond   in  lieu  of  or  in  addition  to  the  (Ky.  1897)  43  S.  W.  Rep.  867;  Saddler 

bond  given   for  costs  of  the  appeal,  v.  Glover,  1  B.  Mon.  (Ky.)  51.     And  see 

without  requiring  that  such  bond,  when  People  v.  Judges,  1  Mich.  134. 
given  in   addition   to  the  cost  bond,        Where  an  Interlocutory  Order  Is  Not 

shall  be  filed  within  the  time  prescribed  Appealable,  an  appeal  and  supersedeas 

for  filing  such  cost  bond,  it  was  held  improperly  allowed  from  such  an  order 

that  a  supersedeas  bond  in  addition  to  will  not  have  the  effect  of  staying  the 

and  not  in  lieu  of  the  cost  bond  need  operation  of  the  order,  as  in  the  case 

not  be  filed  within  the  time  required  of  an  order  of  sale  of  real  estate  of  a 

for  filing  the  cost  bond,  and  that  if  filed  dissolved  corporation,   where  the  ap. 

after  that  time,  but  before  the  execu-  peal  lies  only  from  the  decree  confirm* 

tion  of  the  judgment,  it  is  in  time  to  ing  the  sale,  and  an  appeal  from  the 

operate  a  supersedeas  of  the  execution,  order  of  sale  will  not  act  as  a  super* 

Patrick   v.    Laprelle,  (Tex.  Civ.  A  pp.  sedeas.    Matter  of  Titusville  Oil  Exch., 

1896)  37  S.  W.  Rep.  872.  10  Pa.  Super.  Ct.496.    See  to  the  same 

Computation  of  Time. —  Under  an  act  effect  Snodgrass's  Appeal,  96  Pa.  St. 

providing  that  to  operate  as  a  super-  421,    holding   that  a    decree    of    the 

sedeas    the    bond   must   be    executed  Orphans*   Court  making  an  order  of 

within  a  prescribed  time  from  the  judg-  sale  of   real  estate  of  a  decedent,  for 
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Wrtutory  Stay  STA  Y  OF  PROCEEDINGS,     on  Appeal  or  Error. 

Lodgment  of  Writ  in  Lower  Court  —  The  writ  of  error  operates  as  a 
supersedeas  only  from  the  time  of  the  lodgment  of  the  writ  in 

the  office  of  the  clerk  where  the  record  to  be  examined  remains.1 

the  payment  of  debts  of  the  estate,  is  notify  those  interested  that  all  proceed- 
not  appealable,  and  overruling  Hess's  ingson  the  judgment  should  be  stayed 
Appeal,  i  Walts  (Pa.)  255,  in  which  an  until  the  determination  of  the  writ  of 
appeal  from  such  an  order  was  held  to  error;  Runyon  v.  Bennett,  4  Dana 
be  a  supersedeas  to  the  sale.  (Ky.)  598,  wherein  it  was  held  that  the 

Ming  of  Bond  Before  Appeal  Perfected,  judgment  of  one  tribunal  cannot  be 

—  In  Iowa  it  has  been  held  that  the  deprived  of  its  force  or  in  any  manner 

mere  filing  of  a  supersedeas  bond  is  not  affected  by  the  order  of  another  until 

sufficient  to  operate  as  a  supersedeas  there   is  some  evidence  of  the  order 

unless  the  appeal  has  been  perfected  among  the  records  of  that  tribunal  in 

by  a  service  of  notice,  and  if  the  appeal  which  the  judgment  itself  remains,  or 

has  not  been  so  perfected  the   clerk  some  notice  of  it  given  to  the  officers 

should  not  recall  an  execution  which  concerned  in  executing  the  judgment, 

has  been  issued  simply  because  a  super-  or  at  least  given  to  the  parties  to  be 

sedeas  bond  is  filed.     Pratt  v.  Western  benefited  by  it,  and  that  it  would  be 

Stage  Co.,  26  Iowa  241.  unreasonable   to  suppose  that  either 

In  Indiana,  under  the  statute,  the  ap-  the  court  which  renders  the  judgment, 

peal  operates  to  stay  proceedings  upon  or  its  officers,   or  the  party  claiming 

an  appeal  bond  being  filed.     This  stay  under  it,  are  bound  to  take  notice  of  an 

begins  as  soon  as  the  bond  is  filed,  ex  parte  order  for  a  supersedeas  at  the 

even  though  that  is  before  the  appeal  moment  it  is  granted.      See  further 

is  perfected,  and   without  any    other  article   Error,    Writ  of,   vol.    7,    p. 

step  taken  than  the  prayer  for  appeal,  817. 

the  order  of  the  court  approving  surety  Judgment  of  Ouster  —  Appointment  to 

and  penalty,  and  directing  the  time  of  Fill  Vacancy.  —  So  where  a  judgment 

filing  the  bond.      McKinney  v.   Hart-  was  rendered  in  the  Supreme  Court  of 

man,    143  Ind.  227,  citing  Mitchell  vt  a  state  removing  a  party  from  a  public 

Gregory,  94  Ind.  364.  office,  and  a  statute  of  that  state  made 

Bestriotion  to  Particular  Judgment  Ap*  it  the  duty  of  the  judge  of  the  District 

pealed    From.  —  In  Iowa    it   was  held  Court  to  fill  the  office  when  a  vacancy 

that  where  a  judgment  of  a  justice  of  existed,  it  was  held  that  not  withstand- 

the  peace  was  removed  by  appeal   to  ing  the  suing  out  of  the  writ  of  error 

the  Circuit  Court  without  a  supersedeas  from  the  Supreme  Court  of  the  United 

bond,  execution  might  issue  not  with-  Slates  to  the  state  court  and  the  execu- 

standing  an   appeal   and   supersedeas  tion  of  the  supersedeas  bond,  the  office 

bond  from  the  judgment  of  the  Circuit  was  vacant  and  the  supersedeas  did 

Court,  as  only  the  judgment  for  the  not  become  operative  until  the  writ  of 

order  of  affirmance  was  stayed  by  the  error   was  lodged   In  the  office  of  the 

latter  proceeding.     Thomas  v.  Nicklas,  clerk  of  the  Supreme  Court  of  the  state, 

58  Iowa  49.  and  that  an  appointee  to  fill  the  va- 

Manner  of  Perfecting  Appeal  and  Error,  cancy  under  the  appointment  after  the 

see  generally  articles  Appeals,  vol.  2,  suing  out  of  the  writ  of  error  and  exe- 

p.  1;  Error,  Writ  op,  vol.  7,  p.  817.  cution  of  the  supersedeas  bond,   but 

1.  Foster  v.  Kansas,  112  U.  S.  204;  before  the  writ  was  so  lodged  in  the 
Boise  County  v.  Gorman,  19  Wall.  (U.  office  of  the  clerk  of  the  state  court, 
S.)  661;  Moore  v.  Dunlop,  1  Cranch  was  not  in  contempt  for  exercising  the 
(C.  C.)  180;  Baltimore,  etc.,  R.  Co.  v.  functions  of  the  office.  Foster  v.  Kan- 
Harris,  7  Wall.  (U.  S.)  574;  Kitchen  v.  sas,  112  U.  S.  201. 
Kandolph,  93  U.  S.  86;  Chicago,  etc.,  From  Time  of  Order  of  Appellate  Court 
R.  Co.  v.  Grinnell,  53  Iowa  55;  Black-  Allowing  Writ.  —In  Claiborne  ?.  Crock  - 
erby  v.  People,  10  111.  267,  holding  that  ett,  Meigs  (Tenn.)  607,  it  was  held  that 
the  allowance  of  a  supersedeas  does  where  the  writ  of  error  and  supersedeas 
not  operate  as  a  suspension  of  the  judg-  are  allowed  upon  application  to  a  judge 
ment  until  the  bond  is  filed  and  the  of  the  appellate  court,  the  writ  operates 
writ  of  error  issues,  after  which  the  as  a  supersedeas  from  the  allowance 
clerk,  under  a  rule  of  court,  issues  a  of  the  supersedeas,  without  service 
certificate,   the  object  of  which  is  to  upon  the  clerk. 
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b.  Execution  of  Bond — (i)  In  General.  —  Under  the  stat- 
utes requiring  the  execution  of  a  bond  with  security  as  a  con- 
dition precedent  to  the  supersedeas  or  stay  of  judgment  or 
decree,  an  appeal  or  proceeding  in  error  does  not  of  itself  super- 
sede or  arrest  the  execution  of  the  judgment  or  decree,  but  the 
stay  or  supersedeas  results  from  a  compliance  with  the  statute.1 

1.  Alabama.  —  Ex  p.  Sibert,  67  Ala.  Central  Branch  Union  Pac.   R.  Co.  v. 

351 ;    Espy   v.    Balkam,   45   Ala.    256;  Andrews,  34  Kan.  563. 

Exp.  Hood,  107  Ala.  520;  Williams  v.  Kentucky,  —  Freeman  v.  Patton,  1  J. 

Hart,  17  Ala.  105.  I.    Marsh.   (Ky.)   103;    State   Bank  v. 

California.  —  Neale  v.  Superior  Ct.,  Vanmeter,  10  B.  Mon.  (Ky.)66.     Under 

77  Cal.  28;    Lee  Chuck  v.   Quan  Wo  a  statute  providing  that  upon  an  affirm- 

Chong  Co.,  81  Cal.  222;  Colton  Land,  ance  or  dismissal  of  an  appeal  from  a 

etc.,  Co.  v.  Swartz,  99  Cal.  278;  Sam  judgment  for  the  payment  of  money, 

Yuen  v.  McMann,  99  Cal.  501.  the  collection  of  which  has  been  super- 

Distficl    of    Columbia.  —  McLane   v.  seded,  as  provided  by  statute,  len  per 

Cropper,  5  App.  Cas.  (I).  C.)  276.  cent,  damages  on  the  amount  super- 

Florida. —  Eckman    v.    Meriam,   32  seded   shall   be   awarded   against  the 

Fla.   425;  Wheeler,  etc.,   Mfg.  Co.  v.  appellant,  ihe  court  denied  to  the  ap- 

Johns,  37  Fla.  262.  pellee   the  claim   for  damages  where 

Indiana.  —  Mitchell  v.   Gregory,   94  there  was  no  copy  of  the  supersedeas 

Ind.  364.  bond  on  the  record,  showing  that  the 

Iowa. —  Thomas  v.  Nicklas,  58  Iowa  judgment  appealed  from  had  been 
49;  Phillips  v.  Germon,  43  Iowa  101;  superseded  at  the  time  of  the  affirm- 
Chicago,  etc.,  R.  Co.  v.  Grinnell,  53  anre.  M.  V.  Monarch  Co.  v.  Farm- 
Iowa  55;  Pellersells  v.  Allen,  56  Iowa  ers\  etc.,  Bank,  (Ky.  1899)  50  S.  W. 
717;  Hyatt  v.  Clever,  104  Iowa  338;  Rep.  33. 
Harrison  v.  Stebbins,  104  Iowa  462.  Louisiana.  —  State  v.  Rightor,  44  La. 

Kansas.  —  The  statute  in  Kansas  has  Ann.  565;  State  v.  Judge,  22  La.  Ann. 

been  held  not  to  go  to  the  extent  of  35. 

providing  that  an  undertaking  on  ap-  Maryland.  —  Barnum  v.  Barnum,  42 

peal  suspends  all   proceedings  in  the  Md.  251;  Eakle  v.  Smith,  24  Md.  339. 

court  below.     It  provides  that  no  pro-  Mississippi.  —  Wade     v.    Ameiican 

ceeding  to  reverse,  vacate,  or  modify  Colonization  Soc,  4  Smed.  &  M.  (Miss.) 

a  judgment  or  final  order  shall  operate  670. 

to  stay  execution,  unless  upon  the  ex-  Missouri.  —  Parker  v.  Hannibal,  etc., 

ecution   of  a   written  undertaking  on  R.  Co.,  44  Mo.  419;  Burgess  v.  O'Don- 

the  part  of  the  plaintiff  in  error  to  the  oghue,  90  Mo.  301. 

adverse  party.     "There  are  but  two  Montana.  —  Beck   v.    Fronsham,    21 

exceptions   to   this   provision,   and  in  Mont.     117,    holding    that    where  the 

these  cases  the  judgment  may  be  sus-  proper  bond  has  not  been  given,  in- 

pended  without  the  giving  of  an   un-  junction  will  not  lie  to  restrain  execu- 

dertaking.     One  of  these  is  where  the  tion. 

judgment  directs    the  assignment  or  Nebraska.  —  State  Bank  v.  Green,  8 

delivery  of  certain  documents,  and  the  Neb.  297. 

giving  of  an  undertaking  may  be  obvi-  New  York.  —  Swan  v.  Mutual  Re- 
ated  by  placing  the  documents  in  the  verse  Fund  L.  Assoc,  (Supm.  Ct.  Spec, 
custody  of  the  clerk  of  the  court  in  T.)  22  Misc.  (N.  Y.)  256;  Laux  v.  Gil- 
which  judgment  was  rendered,  to  abide  dersleeve,  22  N.  Y.  App.  Div.  98;  Car- 
judgment  of  the  appellate  court.  The  ter  v.  Hodge,  (Buffalo  Super.  Ct.  Gen. 
other  exception  is  where  the  judgment  T.)  6  Misc.  (N.  Y.)  575;  Sternbach  v. 
ditects  the  execution  of  a  conveyance  Friedman,  29  N.  Y.  App.  Div.  480; 
01  other  instrument.  In  such  a  case  Dwyer  v.  Rorke,  (Supm.  Ct.  App.  Div.) 
the  execution  of  the  judgment  may  be  40  N.  Y.  Supp.  934;  Granger  v.  Craig, 
stayed  without  giving  an  undertaking,  85  N.  Y.  619;  Bromagham  v.  Clapp,  6 
by  executing  the  conveyance  or  other  Cow.  (N.  Y.)6n;  Morss  v.  Hasbrouck, 
instrument  and  depositing  the  same  (Supm.  Ct.  Spec.  T.)  16  ^bb.  N.  Cas. 
with  the  clerk  of  the  court  in  which  (N.  Y.)407. 

the  judgment  was  rendered,  to  abide  Pennsylvania.  —  Koecker  v.  Fidelity 

the  judgment  of  the  reviewing  court."  Trust,  etc.,  Co.,  103  Pa.  St.  331;  Sav- 
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Appeal  Without  Supersedeas.  —  Where  no  security  is  required  to  per- 
fect the  appeal  except  when  the  appellant  desires  a  stay  of  pro- 
ceedings,1 or  where  the  bond  given  is  not  such  as  is  required  by 
the  statute  in  order  to  effect  a  stay  or  supersedeas  though  it  may 
be  sufficient  to  perfect  the  appeal,  the  appeal  will  stand,  but  it 
will  not  operate  as  a  supersedeas.*  But  where,  under  a  statute, 
an  appeal  or  writ  of  error  cannot  be  perfected  except  upon  the 
execution  of  a  bond  which,  in  effect,  supersedes  the  judgment, 
the  appeal  itself  will  be  dismissed  unless  the  bond  is  conditioned 
as  the  statute  requires.8 

age  v.   Kelly,  n   Phila.  (Pa.)  525,  32  2.  Parker  v.  Hannibal,  etc.,  R.  Co., 

Leg.  Int.  (Pa )  5.  44  Mo.  419;  Burgess  v.  O'Donoghue, 

Texas.  — Castro  v.  lilies,  22  Tex.  497.  90  Mo.  301;  State  v.  Ramsey,  50  Neb. 

Virginia. — Williamson  v.  Gayle,  4  166;  Creighton  v.  Keith,  50  Neb.  810 

Grati.  (Va.)  180.  {citing  McAusland  v.    Pundt,    1    Neb. 

Washington,  —  Gil  more  v.  Baker,  14  211;  Parker  v.  Courtnay,  28  Neb.  605]; 

Wash.  52.  Gilmore  v.  Baker,  14  Wash.  52;  Kelly 

West  Virginia.  —  Dunbar  7.  Dunbar,  v.  Chicago,  etc.,  R.  Co.,  70  Wis.  339; 

5  W.  Va.  567.  Orchard  v.  Hughes,  1  Wall.  (U.  S.)  76. 

Wisconsin.  —  Kelly  v.  Chicago,  etc.,  Bond  Hot  Executed  in  Time.  —  Under 

R.  Co.,  70  Wis.  339.  a  United  States  statute  a  writ  of  error 

United  States. — Kitchen  r.  Randolph,  did  not  operate  as  a  supersedeas  un- 

93  U.  S.  86;  Union  Tel.  Co.  v.  Eyser,  less  security  was  given  in  a  sufficient 

19  Wall.  (U.  S.)  419;  Slaughter-house  amount  within  ten  days  after  the  j  udg- 

Cases,  10  Wall.  (U.  S.)  273;  French  v.  mem  or  decree  was  rendered;  but  it 

Shoemaker,  12  Wall.  (U.  S.)  100;  Slaf-  was  held  that  if  the  party  did  not  give 

ford  v.  Union  Bank,  16  How.  (U.  S.)  the  bond   within   the  time,  he  might 

140;  Wallen  v.  Williams,  7  Cranch  (U.  nevertheless  sue  out  his  writ  of  error 

S.)  278;  Hogan  v.  Ross,  11  How.  (U.  or  complete   his    appeal    within    five 

S.)  297;    Hudgins  v.   Kemp,  18  How.  years  from  the  date  of  the  decree  or 

(U.  S.)  530;    Salt  marsh   v.  Tuthill,  12  judgment,    upon   giving  security   for 

How.  (U.  S.)  387;  Adams  v.  Law,  16  costs,   and   the  omission   to  give  the 

How.  (U.  S.)  144;   Washington,  etc.,  security  in  ten  days  to  operate  as  a 

R.  Co.  v.  Bradley,  7  Wall.  (U.  S.)  575;  supersedeas  was  not  ground  for  dis- 

Boise  County  v.  Gorman.  19  Wall.  (U.  missing  the  appeal.  Hudgins  v.  Kemp, 

S.)  661;  Sage  v.  Central  R.  Co.,  93  U.  18  How.  (U.  S.)  535.     See  also  Stafford 

S.  412;  Goddard  v.  Ordway,  94  U.  S.  v.  Union  Bank,  16  How.  (U.  S.)  135. 

672.  Insufficiency  of  Bond. — Where  an  orig- 

An  Appeal  from  a  Decree  of  Foreclosure  inal  plaintiff  brings  writ  of  error  and 
will  not  stay  a  sale  of  the  mortgaged  gives  a  bond  to  make  such  writ  effect- 
premises  where  the  appeal  bond  is  con-  ive  as  a  supersedeas,  any  defect  or  in- 
ditioned  only  that  the  appellant  shall  sufficiency  in  such  bond  cannot  operate 
pay  costs  and  damages.  Orchard  v.  to  deprive  him  of  his  writ  of  error, 
Hughes,  1  Wall.  (U.  S.)  73;  Stafford  v.  and  furnishes  no  ground  for  dismissal 
Union  Bank,  16  How.  (U.  S.)  135.  of  such  writ,  but  reaches  only  to  its 

An  Appeal  Instead  of  a  Writ  of  Error  effectiveness  as  a  supersedeas  of  the 

at  Law  cannot  operate  as  a  supersedeas,  judgment    from    which  ii  was  taken. 

Sakmatsh  v.  Tuthill,  12  How.  (U.  S.)  Wheeler,  etc.,  Mfg.  Co.  v.  Johns,  37 

387.  Fla.  262. 

Appeal  by  Successful  Party.  —  An  ap-  3.  Figures  v.  Dunklin,  68  Tex.  644; 

peal  by  the  pany  in  whose  favor  the  Hicks  v.  Oliver,  (Tex.  Civ.  App.  1894) 

decree   was   rendered   operates    as    a  26  S.  W.  Rep.  641;  Caldwell  v.  Ballow, 

supersedeas   without   the    filing  of  a  (Tex.  1888)7  S.  W.  Rep.  677;  Allison 

bond.     Bronson  v.  La  Crosse,  etc.,  R.  v.  Gregory,  (Tex.  App.  1890)  15  S.  W. 

Co.,  1  Wall.  (U.  S.)  405.  Rep.  416.    See  further  upon  this  sub- 

1.  Goodwin  v.  Bunzl,  102  N.  Y,  224;  ject  articles  Appeal  Bonds  and  Under- 

Mirick  v.  Hill,  (Supm.  Ct.  Spec.  T.)  30  takings,  vol.  1,  p.  963;  Appeals,  vol. 

N.  Y.  Supp.  853;  Battelle  v.   Bridge-  2,  p.  1. 

man,  1  Morr.  (Iowa)  363.  In  Washington^  under  a  statute  which 
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(2)  Exceptions  —  (a)  Public  Corporation!  and  Persons  Aoting  in  Trust 
Capacity.  —  An  exception  to  the  rule  requiring  a  supersedeas  bond 
is  usually  made  in  favor  of  an  appellant  who  is  an  administrator, 
executor,  or  guardian,  his  official  bond  being  taken  to  be  sufficient. 
An  appeal  by  him  will  operate  as  a  supersedeas  without  an  addi- 
tional bond  or  recognizance ;  *  and  when  a  receiver  takes  an  appeal 

required  the  appeal  bond  to  be  in  a  lant  was  not  an  executor,  administra- 

penalty  of  two  hundred  dollars,  con-  tor,   or  guardian,   suing    or  sued   as 

dilioned  for  the  payment  of  costs,  etc.,  such. 

and,  in  order  to  effect  a  stay  of  pro-  Indiana.  —  Bake  t*.  Smiley,  84  Ind. 

ceedings  on  a  final  judgment  for  the  212. 

recovery  of  money,  a  bond  in  penalty  Kansas.  —  Freeman  v.  Hill,  45  Kan. 

of  double  the  amount  of  the  damages  435. 

and  costs  recovered  in  such  judgment,  Louisiana.  —  State  v.  Judge,  21  La. 

it  was  held  that  while  the  two  bonds  Ann.  43. 

might  be  included  In  one,  yet,  where  Mississippi.  —  Williams  v.   Stewart, 

a  bond  which  purported  to  be  an  ap-  12  Smed.  &  M.  (Miss.)  533. 

peal   bond  as  well  as  a  supersedeas  Texas.  —  McFarland  v.  Mooring,  56 

bond  was  of  sufficient  penalty  only  to  Tex.  118. 

cover  the  costs  and  damages  as  an  ap-  Virginia.  —  Wilson  v.  Wilson,  1  Hen. 

peal  bond,   the  appeal  must  be  dis-  &  M.  (Va.)  15. 

missed.     Sumner  v.  Rogers,  21  Wash.  Wisconsin.  —  Tompkins  v.  Page,  70 

361,  citing  Pierce  e/.  Willeby,  20  Wash.  Wis.  249. 

129,   in   which   case,   however,   it  ap-  Personal  Judgment.  —  In  7>jr<w,  where 

peared  that  the  order  of  the  court  fix-  a  judgment  charged  one  as  administra- 

ing  the  amount  of  the  bond  fixed  the  trfx  with  a  number  of  sums  besides 

amount  of  a  supersedeas  bond  alone,  those  with  which  she  charged  herself, 

though  this  did  not  appear  to  have  any  but  denied  her  credit  for  some  of  the 

effect  upon  the  decision.    Two  of  the  items  claimed  by  her,  it  was  held  that 

judges  dissented,  upon  the  ground  that  the  appeal  was  one  which  "  personally 

the  additional  conditions  of  the  bond  concerned  "  the  administratrix  and  re- 

as  to  the  supersedeas  should  have  been  quired    a    bond     under    the    statute. 

treated  as  surplusage.  Hicks  v.  Oliver,  (Tex.  Civ.  A  pp.  1894) 

Injunction  to  Protect  8tranger.  —  Where  26  S.  W.  Rep.  641. 

upon  the  trial  of  the  issue  made  bv  a  Where  a  statute  provides  that  when 

traverse  of  an  answer  of  a  garnishee  an  appellant  is  an  executor  the  court 

denying  indebtedness,  ihe  traverse  is  may  in  its  discretion  dispense  with  the 

sustained  and  the  garnishee  appeals  undertaking  on  appeal,  it  is  not  nec- 

wlthout  a   supersedeas   bond,  it  was  essary  that  the  judgment  should   be 

held  that  one  who  claims  the  owner-  against  the  executor  in  his  representa- 

ship  of  property  in  the  hands  of  the  tive  capacity  in  order  to  warrant  the 

garnishee  which  is  about  to  be  sub-  court  in  dispensing  with  the  undertak- 

jected  to  the  satisfaction  of  the  judg-  ing,  but  if  it  is  made  to  appear  to  the 

ment  creditor's  execution  may  have  a  court  that  the  rights  of  the  estate  are 

temporary  injunction  to  stay  the  exe-  involved  in  the  litigation,  and  if  the 

cution,  p  nding  the  appeal.     Hitt  #.  judgment,  if  unreversed,  will  affect  the 

Ehrlich,  89  Ga.  824.  property  of  the  estate  and  diminish  its 

Rut  an  appellant  cannot  resort  to  an  assets,  it  is  sufficient.    Kirsch  v.  Derby, 

injunction  to  stay  proceedings  where  93  Cal.  573. 

he  appeals   without  giving  a  super-  Proceedings  Had  upon  Estate.  —  An  ap- 

sedeas  bond.      Dunson  v.   Spradley,  peal  by  an  executor  of  a  deceased  heir 

(Tex.   Civ.   App.  1897)  40  S.  W.  Rep.  from  an  order  of  distribution  does  not 

327.  come  within  a  statute  providing  that 

1.  Arkansas.  —  Hanna  v.  Pitman,  25  when  an  executor,  administrator,  or 

Ark.  275;  Fishback  v.  Weaver,  34  Ark.  guardian  who    has  given  an  official 

569,  holding  that  by  inference  an  ap-  bond  appeals  from  a  judgment  or  order 

peal  operated  as  a  supersedeas,  under  of  the  Superior  Court  made  in  proceed- 

a  statute  which  provided  that  a  super-  ings  had  upon  the  estate  of  which  he 

sedeas  bond  was  necessary  in  order  to  was  the  executor,  etc.,  his  official  bond 

effect  a  supersedeas  when  the  appel-  shall  stand  in  the  place  of  an  under- 
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in  good  faith,  he  should  not  be  required  to  execute  a  supersedeas 
bond,  as  he  is  an  officer  of  the  court  and  his  possession  of  the 
property  is  the  possession  of  the  court.1 

strict  Construction  of  statute.  —  Where  public  corporations  and  per- 
sons acting  in  a  trust  capacity  are  exempted  from  executing 
bonds  by  express  provisions  of  the  statute,  the  courts  will  not 
extend  these  provisions  by  implication,  as  there  are  exceptions 
to  the  general  policy  of  the  law  protecting  the  appellee.* 

Codefondants.  —  When  a  judgment  for  the  recovery  of  money  is 
against  an  administrator  and  others,  the  qualified  or  limited  bond 
which  the  administrator  executes  under  the  statute  superseding 
the  judgment  against  the  estate  of  his  decedent  does  not  war- 
rant the  issuance  of  a  supersedeas  in  favor  of  other  judgment 
defendants.8 

(b)  Dteroe  or  Judgmont  Dlreoting  Payment  of  Fond  in  Court.  —  Where  a 

taking  on  appeal;  and  if  it  comes  which  the  corporation  acts  in  regard 
within  another  section  of  the  code  to  its  public  streets,  and  that  an  appeal 
which  provides  that  the  court  may  in  by  such  commissioner  from  an  order 
its  discretion  dispense  with  or  limit  the  granting  a  peremptory  writ  of  man- 
security  required  generally  for  the  pur-  damns,  commanding  him  as  com  mis- 
pose  of  operating  as  a  stay  where  the  sioner  of  public  works  to  do  certain 
appellant  is  an  executor,  admin  is  tra-  things,  operates  to  stay  the  proceedings 
tor,  etc.,  the  appeal  does  not  operate  as  under  the  writ.  People  v.  Daly,  75 
a  stay  without  the  execution  of  a  bond,  Hun  (N.  Y.)  186. 

unless  the  order  for  dispensing  with  a  3.  Wilson  v.  Yonge,  54  Ark.  353, 
bond  is  made  within  the  time  allowed  holding  that  the  fact  that  the  adminis- 
ter the  execution  of  the  bond.  Matter  trator's  decedent  was  the  principal  and 
of  Skerrett,  So  Cal.  62.  the  other  defendants  were  his  sureties 
1.  Central  Trust  Co.  v.  St.  Louis,  in  an  official  bond  did  not  alter  the 
etc.,  R.  Co.,  41  Fed.  Rep.  555,  holding  case,  because  the  judgment  plaintiff 
that  the  property  in  the  receiver's  pos-  was  not  forced  to  exhaust  his  remedy 
session,  being  that  of  a  railroad,  stood  against  the  estate  of  the  principal  be- 
as  security  for  all  the  obligations  of  the  fore  resorting  to  his  execution  upon 
court  incurred  in  the  operation  of  the  the  judgment,  but  might  proceed  by 
road.  See  also  article  Receivers,  vol.  execution  against  the  property  of  the 
17,  p.  883.  living  defendants  in  the  first  instance; 
8.  Harrison  v.  Steboins,  104  Iowa  State  v  Finn,  19  Mo.  App.  557,  dis- 
462,  holding  that  where  a  statute  pro-  tinguishing  Welch  v.  Eyermann,  7  Mo. 
vided  that  no  proceedings  under  a  App.  588,  in  which  case  it  was  held 
judgment  should  be  stayed  unless  the  that  an  appeal  taken  by  one  of  two 
appellant  executed  and  filed  a  bond,  defendants  from  the  Court  of  Appeals 
and  made  no  exception  except  in  favor  to  the  Supreme  Court,  and  the  giving 
of  the  state,  an  appeal  by  a  county  of  a  supersedeas  bond  by  him,  would 
would  not  operate  as  a  stay  without  an  necessarily  stay  execution  against  his 
execution  of  a  supersedeas  bond.  Cit-  codefendant,  who  had  given  a  super- 
ing  1  Encyc.  of  Pl.  and  Pr.  068,  which  sedeas  bond  in  the  lower  court,  but 
see  generally  upon  this  subject.  had  no  right  of  appeal,  under  the  con- 
In  New  York,  under  a  code  provision  stitution,  from  the  Court  of  Appeals  to 
that  upon  an  appeal  taken  by  a  domestic  the  Supreme  Court.  The  court  said 
municipal  corporation,  the  service  of  that  in  I  he  latter  case  a  supersedeas 
the  notice  of  the  appeal  perfects  the  ap-  bond  was  actually  on  file  in  the  cause, 
peal  and  stays  the  execution  of  the  and  (he  only  question  was  whether  it 
judgment  without  an  undertaking  or  ceased  to  work  a  stay  while  the  appeal 
other  security,  it  was  held  that  the  was  being  prosecuted  by  the  only  de- 
commissioner  of  public  works  is  a  patt  fendant  who,  under  the  law,  could 
of  the  city  government  and  the  head  of  prosecute  it,  and  who  had  secured  the 
the  executive  department  by  means  of  plaintiff's  demand    by  an  additional 
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judgment  or  decree  directs  the  payment  of  a  fund  in  court  to 
one  of  the  parties  in  litigation,  it  is  held  that  upon  an  appeal 
from  such  decree  it  is  only  necessary  to  give  the  usual  undertak- 
ing required  to  perfect  the  appeal  in  order  to  effect  a  stay  of 
proceedings,  and  that  such  judgment  is  not  a  judgment  directing 
the  payment  of  money  under  a  statute  requiring  a  particular 
bond  to  stay  proceedings  on  appeal  from  a  judgment  directing 
the  payment  of  money.1 

c.  Bond  —  (i)  In  General. — The  statutes  which  control  the 
subject  of  supersedeas  and  stay  of  proceedings  on  appeal  or  error 
vary  in  their  provisions,  the  predominant  feature  being  the 
requirement  of  a  bond  or  security.  The  bond,  in  such  a  case,  is 
usually  intended  to  secure  the  opposite  party  in  the  fruits  of  his 
final  judgment  or  decree,  and  is  required  to  be  conditioned  that 
the  appellant  or  plaintiff  in  error  will  prosecute  his  appeal  or  writ 
with  effect  and  will  pay  the  amount  of  the  judgment  or  decree, 
etc.,  under  which  the  security  is  for  the  amount  of  the  judgment 
where  the  judgment  is  for  the  payment  of  money,  and  for  all 
costs  and  damages,  in  cases  where  there  is  no  security  by  way  of 
mortgage  for  the  debt  and  no  fund  in  court  to  stand  as  security.* 

supersedeas  bond,  while  in  the  case  in  Paige  (N.  Y.)  285,  was  decided.     The 

hand  no  supersedeas    bond  had   ever  court  held  further  that  the  foundation 

been  given  anywhere.  of  the  rule  fell  with  the  failure  to  re- 

1.  City  Bank  v.  Bangs,  4  Paige  (N.  enact  in  the  Code  of  Civil  Procedure 

Y.)285;  Quackenbush  v.  Leonard,  10  the  general  provision  above  referred 

Paige  (N.  Y.)  136;    Curtis  v.   Leavitt,  to,  and   that  it  was  intended  by  such 

(Supm.  Ct.  Gen.  T.)  10  How.  Pr.  (N.  omission  to  leave  unclassified  cases  to 

Y.)  485,  citing  Wright  v.  Miller.  3  Baib.  the  sound  discretion  of  the  court. 

Ch.   (N.   Y.)  382,   in    which   case   the  2.  See    in    general    article    Appeal 

chancellor  held  that  the  case  would  be  Bonds,  vol.  i,  p.  963. 

different  if  the  decree  directed  the  pay-  Construction  of  Statute.  —  An  act  re- 

ment  of   costs   which    had   not    been  quiring    sufficient    security    that    the 

taxed,  or  of  the  amount  due  upon  a  plaintiff  in  error  "  prosecute  his  writ 

bond  and  mortgage,  which  was  a  mere  to  effect,  and  answer  all  damages  and 

matter  of  computation,  as  in  Coithe  v.  costs  if  he  fails  to  make  his  plea  good/' 

Crane,  1  Barb.  Ch.  (N.  Y.)  21.  was  held  not  to  refer  to  the  nature  of 

But  see  Steinback  z>.  Diepenbrock.  5  the  claim  upon  which  the  original  judg- 

N.  Y.  App.  Div.  208,  wherein  the  court  ment  was  founded,  but  to  be  descrip- 

recognized     the     chancery     rule    an-  tive  of   the  indemnity   to   which    the 

nounced  in  the  above  cases,  but  held  defendant  was  entitled  if  the  judgment 

that  Curtis  v.  Leavitt,  (Supm.  Ct.  Gen.  was  affirmed.     It  was  also  held  that 

T.)  10  How.  Pr.  (N.  Y.)  485,  followed  whatever  loss  the  defendant  in  error 

that  rule  in  view  of  that  section  of  the  might  sustain  by  the  judgment  not  be- 

Code  of  Procedure  under  which   pro-  ing   satisfied  after  the  affirmance  was 

vision  was  made  for  a  stay  of  proceed-  the  damage  for  which  the  bond  ought 

ings  in  particular  instances  by  the  exe-  to  give   good   and  sufficient  security, 

cution  of  a  particular  bond,  which  was  without  reference  to  the  nature  of  the 

followed  by  a  general  provision  that  in  case.     Catlett  v.  Brodie,  9  Wheat.  (U. 

other  cases  the  filing  and  perfecting  of  S.)   553.     See   also  Stafford  v.    Union 

an  appeal  should  stay  proceedings  by  Bank,  16    How.  (U.  S.)  135,  wherein, 

giving   the    geo eral    undertaking   for  adhering  to  the  above  construction  of 

costs  and  damages,  this  latter  provision  the    statute,     it    was    held    that    the 

having  been  carried  into  the  Code  of  amount  of  the  bond  on  appeal  should 

Procedure    from     an     earlier    statute  be  the  amount  of  the  judgment  or  de- 

under  which   City   Bank  v.  Bangs,  4  cree,  without  reference  to  the  nature  of 
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Conditions  Prescribed  in  Particular  Cases.  —  The  exact  conditions  of 
the  bond  are  often  prescribed  for  particular  cases,  as  that  to  stay 
the  execution  of  a  judgment  for  the  payment  of  money  the  bond 
shall  be  in  double  the  amount  of  the  judgment,  or  otherwise 
adapted  to  the  character  of  the  judgment,  as  in  a  bond  against 

the  commission  of  waste  upon  a  judgment  directing  the  delivery 
of  the  possession  of  real  property.1 

the  suit;  Kountze  v.  Omaha  Hotel  Co.,  mortgage,  the  court  saying  that  a  prac- 

107  U.  S.  378;  Richardson  v.  Richard-  tice  had  grown  up  in  the  office  of  the 

son,  82  Mich.  305.  prothonotary  of  the  Supreme  Court  of 

Where  There  Is  Security  for  the  Debt,  treating  a  judgment  in  rem,  as  upon  a 
—  The  statute  does  not  require  persons  scire  facias  sur  mortgage,  as  requiring 
who  are  not  personally  obligated  to  the  entty  of  bail  for  an  amount  suffi- 
paya  mortgage  debt  to  pay  a  deficiency  cient  to  cover  costs  only,  and  that  the 
arising  from  the  sale  of  mortgaged  Supreme  Court  gave  sanction  to  the 
premises;  the  principle  applicable  to  practice  in  Hosie  v.  Gray,  73  Pa.  St. 
such  cases  is  that  where  the  parties  502.  But  the  judgment  on  a  bond  and 
have  agreed  upon  the  security  for  the  warrant  of  attorney  accompanying  the 
debt,  the  statute  is  not  intended  to  mortgage  was  held  not  to  be  a  judg- 
afford  an  additional  security,  but  where  ment  in  rem,  and  to  require  a  super- 
there  is  no  fund  in  court,  nor  mortgage  sedeas  bond,  as  provided  by  the  above 
security,  but  a  personal  decree  for  the  statute,  in  order  to  operate  as  a  stay  of 
payment  of  money,  the  statute  requires  execution.  Savage  v.  Kelly,  n  Phila. 
the  bond  to  be  for  the  payment  of  the  (Pa.)  525,  32  Leg.  Int.  (Pa.)  5.  See  also 
judgment  or  decree.  Richardson  v.  Koecker  v.  Fidelity  Trust,  etc.,  Co., 
Richardson,  82  Mich.  305  [citing  Kep-  103  Pa.  St.  331. 

hart  v.   Farmers,  etc.,  Bank,  4  Mich.  Judgment  on  Motion  to  Quash  Execu- 

602;  Roberts  v.  Cooper,  19  How.  (U.  tion.  —  On   appeal    from   a   judgment 

S.)   373;    Providence    Rubber    Co.    v.  overruling  a  motion  to  quash  an  exe- 

Goodyear,  6  Wall.  (U.  S.)  153;  French  cution  it  was  held  that  the  proper  prac- 

v.    Shoemaker,    12   Wall.   (U.   S.)   86;  tice  is  for  the  court  to  enter  of  record 

Jerome  v.  McCarter,  21   Wall.  (U.  S.)  an  order  slaying  the  execution  till  the 

17;  Ex  p.  French,  100  U.  S.  1;  Wayne  appeal  is  determined.     The   bond   in 

County   v.    Kennicott,   103  U.  S.  554;  such  case  should  not  be  a  mere  bond  to 

Kountze  v.  Omaha  Hotel  Co.,  107  U.  paydamages  and  costs  awarded  against 

S.  381];  Fuller  v.  Aylesworth,  75  Fed.  the  appellant   by  the  Supreme  Court, 

Rsp.   694;   Louisville,   etc.,   R.   Co.  v.  but  should  be  a  bond  fully  to  indemnify 

Pope,  74  Fed.  Rep.  7,  wherein  rule  13  the  respondent,  insuring  him  against 

(11  C.  C.  A.  ciii.,  47  Fed.  Rep.  vi.),  cor-  the  payment  of  the  debt,  damages,  and 

responding  with  rule  29 of  the  Supreme  costs     recovered     by    the    judgment. 

Court  (3  Sup.  Ci.  xvi.),  is  set  out;  Tal-  Parker  v.   Hannibal,  etc.,   R.  Co.,  44 

bot  v.  Morton,  5  Litt.  (Ky.)  327;  Gra-  Mo.  419. 

ham  v.  Swigert,  12  B.  Mon.  (Ky.)  522;  1.  Application    of    8tatute    Requiring 

Sumrall    v.  Reid,   2   Dana    (Ky.)    65;  Bond  in  Double  the  Amount  of  Judgment. 

Burns     v.     Ledbetter,    54    Tex.    374;  —A    code     provision     requiring    an 

Stephens  v.  Shannon,  44  Ark.  178.  undertaking  in  double  the  amount  of 

Under  a  statute  in  Pennsylvania  it  the  judgment  applies  only  to  appeals 
was  provided  that  an  execution  "  shall  from  a  judgment  directing  the  pay- 
not  be  stayed  upon  any  judgment  in  ment  of  money.  Kreling  v.  Kreling, 
any  civil  action  or  proceeding  by  reason  1 16  Cal.  458. 

of  any  writ  of  error,"  unless  the  plain-  Decree  Awarding  Alimony.—  Upon  an 

tiff,   with  sufficient  sureties,  shall   be-  appeal  from  a  decree  awarding  alimony 

come  bond  to  pay  ihe  debt,  damages,  the  bond  must  be  in  double  the  amount 

and  costs  if  the  judgment  be  affirmed,  of  the  decree,  and  it  has  been  held  lhat 

etc.     It    was   held    that   the   bond  for  the   statute   will   not    be  construed  to 

costs  only  was  not  sufficient  to  super-  read  that  such  a  bond  is  not  necessary 

sede  an  execution  on  writ  of  error  to  a  unless  the  judgment  and  decree  directs 

judgment  entered  on  a  bond  and  war-  the  payment  of  money  only.     State  v. 

rant  of  attorney  which  accompanied  a  Cornish,  48  Neb.  614. 
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Amount  and  Conditions  Fixed  by  Court.  —  In  cases  in  which  the  exact 
conditions  are  not  prescribed,  the  court  is  authorized  to  fix  the 

amount  and  conditions  of  the  bond  for  the  protection  of  the 
party  who  has  obtained  the  judgment  or  decree  appealed  from.* 

Bond  Against  Waste.  — Upon  appeal  has  no  application  to  an  appeal  by  a 
from  a  judgment  directing  the  delivery  purchaser  from  an  order  setting  aside 
of  the  possession  of  real  property,  pro-  a  sale  and  directing  a  resale.  Penn 
ceedings  may  be  stayed,  under  the  Mut.  L.  Ins.  Co.  v.  Creighton  Theatre 
provisions  of  the  code,  if  the  appellant  Bldg.  Co.,  51  Neb.  659.  See  also  Na- 
ezecutes  a  bond  conditioned  that  dur-  tional  Sav.  Bank  v.  Slade,  (Supm.  Ct. 
ing  the  possession  of  such  property  he  Spec.  T.)  42  N.  Y.  Supp.  455;  New 
will  not  permit  any  waste  thereon,  etc.  York  Security,  etc.,  Co.  v.  Saratoga 
Gutierrez  v.  Hebbard,  104  Cal,  103;  Gas,  etc.,  Co.,  5  N.  Y.  App.  Div.  535; 
Penn  Mut.  L.  Ins.  Co.  v.  Creighton  Commercial  Bank  v.  Foltz,  35  N.  Y. 
Theatre  Bldg.  Co.,  51  Neb.  659;  Na-  App.  Div.  237,  citing  Genet  v.  Dela- 
tion al  Sav.  Bank  0.  Slade,  (Supm.  Ct.  ware,  etc.,  Canal  Co.,  113  N.  Y.  472. 
Spec.  T.)  42  N.  Y.  Supp.  455.  Judgment  for  Sale  of  Land  Hot  Jndg- 

A  bond  conditioned  against  the  com-  ment  for  Payment  of  Money.  —  In  an  ac- 
ini ss  ion  of  waste  does  not  operate  as  a  tion  by  a  vendee  against  his  vendor  to 
stay  unless  the  appellant  is  in  posses-  recover  money  paid  in  pursuance  of  a 
sion,  and  the  statute  does  not  apply  to  contract  for  the  sale  of  land  and  certain 
a  case  in  which  the  judgment  directs  shares  of  stock,  and  for  damages,  a 
the  sale  of  both  real  and  personal  prop-  judgment  decreeing  that  the  contract 
erty.  It  has  been  held  lhat  the  security  had  been  rightfully  rescinded  by  the 
provided  for  is  directed  to  the  protec-  plaintiff,  and  that  it  should  be  an- 
lion  of  real  property  only,  and  that  a  nulled,  and  that  the  plaintiff  should 
reasonable  const  ruction  of  the  statute  is  have  judgment  for  the  amount  of  his 
that  it  was  intended  to  apply  to  those  payments  under  the  contract  and  the 
cases  only  where  the  real  estate  is  the  value  of  his  improvements  on  the  land, 
subject-matter  to  be  affected  by  the  and  ordering  the  land  and  stock  to  be 
judgment;  that  a  judgment  directing  sold  and  the  proceeds  lo  be  applied  ac- 
the  sale  of  both  real  and  personal  prop-  cordingly,  was  held  to  be  a  judgment 
erty  is  of  another  kind,  and  may  well  directing  the  sale  of  property  and  not 
be  placed  in  a  different  category;  and  one  for  the  payment  of  money,  not- 
that  provisions  which  would  render  withstanding  the  court  might  have  ren- 
adequate  security  for  a  stay  in  one  dered  a  personal  judgment  for  the  full 
case  would  be  entirely  inapplicable  in  amount  due  to  the  plaintiff,  enforce- 
the  other.  The  appellant  was  held,  able  by  an  ordinary  execution.  If  the 
however,  not  to  be  without  remedy,  as  defendant  had  been  in  possession  of 
he  might  apply  to  the  court  for  a  stay  the  property,  a  bond  to  stay  the  pro- 
and  it  could  be  granted  to  him  upon  ceedings  should  have  secured  to  the 
such  terms  as  the  equities  of  his  par-  respondent  the  damages  by  waste  and 
ticular  case  required.  New  York  Se-  the  value  of  the  use  and  occupa- 
curity,  etc.,  Co.  v.  Saratoga  Gas,  etc.,  tion,  but  by  reason  of  the  plaintiff  hi m- 
Co.,  5  N.  Y.  App.  Div.  535.  self  being  in  possession,  these  clauses  of 

An  undertaking  against  waste  and  the  statute  had  no  application.    Owen 

for  the  value  of  the  use  and  occupation  v.  Pomona   Land,  etc.,  Co.,  124  Cal. 

of  mortgaged  premises  operates  as  a  331. 

stay  of  proceedings  without  a  covenant  1.  Kreling  v.  Kreling,  116  Cal.  458; 

to  pay  a  deficiency,  and  it  is  optional  Palmer  v.  Palmer,  (Fla.  1899)  26  So. 

with  the  appellant  which  form  of  un-  Rep.  640;  State  v.  Klein,  137  Mo.  673; 

dertaking   he   will  give.      Werner    v.  State  Bank  v.  Green,  8  Neb.  297;  State 

Tuch,  119  N.  Y.  632.  v.  Cornish,  48  Neb.  614. 

Applicable  to    Persons    in    Possession  Amount  and  Conditions.  —  The  judge 

Only.  —  A  section  of  the  code  provid-  below  should  prescribe  not  only  the 

ing  for  superseding  orders  directing  amount,  but  the  conditions,  of  the  bond 

the  sale  or  delivery  of  possession  of  real  to  be  given.     Wheeler,  etc.,  Mfg.  Co. 

estate  on  giving  bond  not  to  suffer  or  v.  Johns,  37  Fla.  262. 

permit  waste  contemplates  appeals  by  Under  a  statute  providing  that  the 

the  owner  or  party  in  possession,  and  circuit    judges    shall    determine    the 
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Oases  Hot  Vailing  Within  Specific  Provisions.  —  Where  a  statute  pro- 
viding for  appeals  generally  requires  a  general  bond,  and  in 
specific  instances  certain  other  designated  bonds  are  required, 
and  a  general  provision  is  made  giving  to  the  operation  of  an 
appeal,  upon  compliance  with  the  provisions  of  the  various  sec- 
tions of  the  statute,  the  effect  of  a  supersedeas,  an  appeal  in  a 
case  which  does  not  come  within  the  specific  instances  in  which 
peculiar  bonds  are  required  operates  as  a  supersedeas  under  the 
bond  required  for  appeals  generally.1 

(2)  Compliance  with  Statute.  —  A  supersedeas  bond  must  be 
in  form  such  as  is  required  by  the  particular  statute  concerned.* 
Where  the  statute  fixes  the  amount  in  a  particular  case,  that 
bond  must  be  given  and  the  court  has  no  power  to  fix  the  amount 
or  penalty.8  A  bond  omitting  a  material  condition  will  not 
operate  to  stay  proceedings  on  the  judgment.4 

amount  and  conditions  of  supersedeas  Div.)  40  N.  Y.  Supp.  934;    Morss  v. 

bonds  when  the  judgment  to  be  super-  Hasbrouck,  (Supm.  Ct.   Spec.   T.)  10 

seded  is  in  whole  or  in  part  other  than  Abb.  N.  Cas.  (N.  Y.)  407. 

a  money  judgment,  the  trial  judges,  in  Thus  an   obligation   to  pay  a  sum 

determining    the   amount  and   condi-  which  shall  be  directed  to  be  paid  by 

tions  of  such  bonds,  should  take  into  the  judgment  or  order  of  the  court  has 

consideration  the  various  rights  ad judi-  been  held  not  to  be  complied  with  by 

cated  by  the  judgment  to  be   super-  an  obligation  to  pay  a  sum  directed  to 

seded  and  accruing  by  reason  thereof  be  paid  by  the  affirmance  by  the  appel- 

to  the  party  in  whose  favor  it  is,  and  late   court  of  a  judgment  on  appeal, 

so  shape   both    the  amount  and  con-  Hollisler  v.  McNeill,  31   Hun  (N.  Y.) 

dilionsof  such  bonds  as  (hit  they  will,  629. 

according  to  the  circumstances  of  each  Bond  Without  Security  for  Costs.  —  A 
particular  case,  fully  secure  and  pro-  bond  which  contains  no  security  for 
tect  the  obligee  in  all  the  varied  rights  costs  is  insufficient  in  form  for  purposes 
accruing  to  him  under  his  suspended  either  of  supersedeas  or  appeal.  Sew- 
judgment.  Palmer  v.  Palmer,  (Fla.  ard  v.  Corneau,  102  U.  S.  161. 
1899)  26  So.  Rep.  640.  Two  Sureties.  —  Where  a  statute  pro- 
Bond  Fixed  upon  Ex  Parte  Application,  vides  for  two  sureties  to  effect  the  stay 
—  Where,  under  a  statute,  the  court  of  execution  on  appeal,  the  appellant 
is  authorized  to  fix  the  amount  of  cannot  be  one  of  such  sureties.  Morss 
a  supersedeas  bond  on  appeal  from  v.  Hasbrouck,  (Supm.  Ct.  Spec.  T.)  10 
a  judgment  of  foreclosure,  the  court  Abb.  N.  Cas.  (N.  Y.)407. 
may  fix  such  bond  ex  parte \  though  it  3.  State  v.  Cornish,  48  Neb.  614. 
has  been  suggested  that  it  would  be  a  4.  Hoppe  r.  Hoppe,  99  Cal.  536; 
safer  and  better  practice  to  give  the  O'Chander  v.  State,  46  Neb.  10;  State 
respondent  an  opportunity  to  be  heard,  v.  Thiele,  19  Neb.  220;  State  v.  Ram- 
Hubbard  v.  University  Bank,  120  Cal.  sey,  50  Neb.  166;  National  Sav.  Bank 
632.  v.  Slade,  (Supm.  Ct.  Spec.  T.)  42  N.  Y. 

1.  Dennery  v.  Superior  Ct.,  84  Cal.  8;  Supp  455,  holding  thai  under  a  code 
Owen  v.  Pomona  Land,  etc.,  Co.,  124  provision  requiring  that  upon  an  ap- 
Cal.  331;  Born  v.  Horstmann,  80  Cal.  peal  from  a  judgment  directing  the 
452;  Stateler  v.  Superior  Ct..  107  Cal.  sale  or  delivery  of  the  possession  of 
536;  Anderson  v.  Anderson,  123  Cal.  445;  real  property,  ihe  defendant  shall  exe- 
Siate  v.  Rightor,  44  La  Ann.  564  [fi/farf  cute  a  bond  not  to  commit  waste  while 
Blanchin  v.  Steamer  Fashion,  10  La.  he  is  in  possession  of  the  property,  and 
Ann.  345];  State  v.  Judge,  51  La.  Ann.  to  pay  the  value  of  the  use  of  the  prop- 
466.  See  also  Matter  of  Arkenburgh,  erty  until  the  delivery  of  the  possession 
11  N.  Y.  App.  Div.  44;  Curtis  v.  Leavitt,  thereof  pursuant  to  the  judgment  if  the 
(Supm.  Ct.  Gen.  T.)  10  How.  Pr.  (N.  Y.)  judgment  is  affirmed  or  the  appeal  dis- 
485.  missed,  and   that  on  appeal  from  the 

2,  Dwyer  v.  Rorke,  (Supm.  Ct.  App.  judgment  of  foreclosure  the  defendant 
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Substantial  Compliance.  —  But  a  supersedeas  bond  is  not  void 
because  the  terms  of  the  statute  are  not  literally  followed ;  if  it 
is  made  substantially  as  is  required  by  the  statute  it  will  be 
sufficient.1 

(3)  Execution.  —  The  appellant  need  not  sign  an  undertaking 
in  order  to  be  bound  thereon.* 

shall  execute  a  bond  to  pay  any  deft-  plaintiffs  take  nothing  and  against 
ciency  after  the  sale,  a  bond  on  appeal  them  for  costs,  the  bond  was  con- 
front! a  judgment  and  foreclosure  con-  ditioned  that  the  plaintiffs  "  shall 
ditioned  against  the  commission  of  prosecute  their  appeal  with  effect  and 
waste  and  to  pay  the  value  of  the  prop-  shall  pay  all  the  costs  which  have  ac- 
erty,  without  providing  that  the  de-  crued  in  this  court,  together  with  that 
fendant  will  pay  the  deficiency  which  which  may  accrue  "  in  the  appellate 
may  arise  at  the  sale,  is  insufficient  to  court,  should  they  be  cast  in  the  suit, 
effect  a  stay  of  execution  where  the  de-  and  it  was  held  that  the  only  judgment 
fendant  is  not  in  possession  or  receipt  which  could  be  rendered  against  the 
of  the  rents  and  profits  of  the  property  appellants  in  any  event  would  be  that 
covered  by  the  mortgage.  See  also  they  should  pay  the  costs  of  both 
Reid  v.  Fernandez,  52  Tex.  379.  courts,  but  as  the  obligor  had  bound 
Omission  of  Court  Whose  Judgment  Is  himself  to  pay  this  much  the  bond  was 
Secured.  —  In  Texas  it  was  held  that  sufficient,  and  need  not  be  in  the  exact 
under  a  statute  providing  that  the  con-  words  of  the  stat  ute.  Moove  v.  Alston, 
dition  of  the  bond  shall  be  that  the  (Tex.  App.  1890)  15  S.  W.  Rep.  47.  It 
plaintiff  shall  perform  the  judgment  of  is  otherwise,  however,  where  the  plain- 
the  Court  of  Civil  Appeals  or  of  the  tiff  recovers  a  judgment  and  the  de- 
Supreme  Court,  a  bond  that  the  plain-  fendant  appeals.  Allison  v.  Gregory, 
tiff  shall  perform  the  judgment  of  the  (Tex.  App.  1890)  15  S.  W.  Rep.  416. 
Court  of  Civil  Appeals  alone  is  not  Valid  as  Common-law  Obligation.  —  A 
sufficient.  Quails  v.  Sayles,  18  Tex.  supersedeas  bond  the  execution  of 
Civ.  App.  400,  45  S.  W.  Rep.  839.  which  is  superseded  must  be  made  pay- 
Bat  under  a  requirement  that  the  able  to  the  plaintiff  in  the  judgment, 
bond  shall  bind  the  obligor  in  terms  to  and  not  to  the  clerk  of  the  court,  this 
perform  the  judgment  of  "  the  Supreme  being  a  statutory  requirement.  But  a 
Court  or  the  Court  of  Civil  Appeals,"  departure  from  the  statute  in  this  rc- 
etc,  the  words'*  appellate  court  "  used  gard  will  not  render  the  bond  void, 
in  the  bond  have  been  held  to  apply  to  upon  the  familiar  principle  frequently 
the  Court  of  Civil  Appeals,  as  well  as  applied  to  bonds  taken  by  ministerial 
to  the  Supreme  Court,  as  fully  as  if  the  officers  in  the  course  of  judicial  pro- 
said  courts  had  been  so  described  in  ceedings  and  intended  to  be  taken 
terms.  Prewitt  v.  Day,  86  Tex.  166.  in  compliance  with  statutory  require- 
1.  Gardeners.  Woodyear,  1  Ohio  170,  ments,  that,  though  departing  from 
which  was  an  action  on  a  bond;  Hal-  such  requirements,  the  bonds  maybe 
bert  v.  Alford,  (Tex.  1891)  16  S.  W.  valid  as  common-law  obligations,  and 
Rep.  814,  holding  that  a  bond  con-  will  be,  if  voluntary,  founded  on  a 
ditioned  that  the  appellant  should  valuable  consideration,  and  not  in  con- 
"  perform  the  decree  or  judgment  dition  violative  of  law.  Babcock  v. 
which  the  District  Court  shall  make,"  Carter,  117  Ala.  575. 
etc  ,  instead  of  that  it  should  perform  2.  Walker  v.  Williams,  88  N.  Car.  7. 
"  the  decision,  order,  dectee,  cr  judg-  See  also  article  Appeal  Bonds,  vol.  1, 
ment  "  of  the  District  Court,  was  suffi-  p.  973. 

cient.  See  also  Walker  v.  Williams,  88  Signing  on  8tinday. —  A  supersedeas 
N.  Car.  7;  Gay  v.  Parpart,  101  U.  S.  bond  may  be  signed  on  Sunday  if  it  is 
391.  not  delivered  on  that  day.  Babcock  v. 
Appeal  by  Unsuccessful  Plaintiff.  —  So,  Carter,  117  Ala.  575,  holding  that  to 
where  a  statute  required  that  the  bond  hare  rendered  it  subject  to  the  inter- 
should  be  conditioned  that  the  appel-  diction  of  the  statute,  it  must  not  only 
lant  "  shall  pay  off  and  satisfy  the  have  been  signed  but  delivered  on 
judgment  which  may  be  rendered  Sunday.  Citing  Flanagan  v.  Meyer,  41 
against  him,"  on  appeal  from  a  judg-  Ala.  132,  and  Lovejoy  v.  Whipple,  18 
ment  in  an  action  on  a  note  that  the  Vt.  379. 
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(4)  Joinder  of  Defendants.  —  Where  there  is  a  judgment 
against  joint  defendants  as  an  entirety,  an  appeal  removes  the 
whole  cause.  A  supersedeas  bond  may  be  executed  by  one  of 
the  defendants  and  it  will  stay  proceedings  as  to  the  others.1 

(5)  Approval  of  Bond — Justification  of  Sureties.  —  Where  a 
proper  bond,  as  prescribed  by  the  statute,  is  executed  in  accord- 
ance with  the  provisions  of  the  statute,  it  is  held  that  the  pro- 
ceedings are  stayed,  without  reference  to  the  sufficiency  or 
insufficiency  of  the  sureties  on  the  bond,  until  by  proper  pro- 
ceedings the  bond  is  set  aside  or  modified,  or  the  appellant  fails 
to  perfect  his  appeal,  or  the  appeal  is  dismissed;*  and  as  the 

1.  Welch  v.  Eyermann,  7  Mo.  A  pp.  ance  of  one  notice,  and  there  is  suffi- 
58S,  wherein  it  was  held  that  an  appeal  cient  time  left  of  the  twenty  days 
taken  by  one  of  two  defendants  from  allowed  for  justification  to  produce  the 
the  Court  of  Appetls  to  the  Supreme  same  or  other  sureties,  upon  five  days' 
Court,  and  the  giving  of  a  supersedeas  notice  the  appellant  may  give  a  new 
bond  by  him,  would  stay  the  execu-  notice,  as  was  done  in  this  case,  and 
tion  against  his  codefendant,  who  had  the  respondent  must  attend,  or  the 
given  a  supersedeas  bond  in  the  lower  sureties  will  be  well  justified  in  his  ab- 
court,  but  who  had  no  right,  under  the  sence."  Brown  v.  Rouse,  115  Cal.  619. 
constitution,  t  >  appeal  from  the  Court  See  also  Hill  v.  Finnigao,  54  Cal.  404; 
of  Appeals  to  the  Supreme  Court.  Mokelumne  Hill  Canal,  etc.,  Co.  v. 
Brockett  v.  Brockett.  2  How.  (U.  S.)  Woodbury,  10  Cal.  188;  Carter  v. 
238;  Missouri,  etc..  R.  Co.  v.  Mosty,  8  Hodere,  (Buffalo  Super.  Ct.  Gen.  T.)  6 
Tex.  Civ.  App.  330;  Moore  v.  Jordan,  Misc.  (N.  Y.)  575;  Manning  v.  Gould, 
65   Tex.  396.     But  see  Jones  v.   Mis-  90  N.  Y.  476. 

sissippi,   etc.,  R.   Co.,  5   How.   (Miss.)  Power  After  Appeal,  —  After  an  ap- 

407,  and  see  generally  article  Appeal  peal   bond   has  been   filed   the  judge 

Bonds  and   Undertakings,  vol.   1,  p.  a  quo  is  competent  only  to  determine 

963.  whether  the  appeal  is  suspensive  and 

2.  Sam  Yjen  v.  McMann,  99  Cal.  to  ascertain  whether  the  sureties  on  the 
501;  Lee  Chuck  v.  Quan  Wo  Chong  bond  are  such  as  the  law  requires,  but 
Co.,  81  Cal.  222;  Kountze  v.  Erck,  45  the  Supreme  Court,  on  application  for 
Neb.  233;  State  Bank  v.  Green,  8  Neb.  a  writ  of  prohibition,  will  inquire  into 
297;  State  v.  Superior  Ct.,  12  Wash,  the  sufficiency  of  the  bond.  State  v. 
677    holding  that  where  the  bond  has  Judge,  21  La.  Ann.  43. 

been  declared  insufficient  and  a  new  The  judge  of  the  District  Court  is 
one  filed  under  the  statute,  the  judge  competent  to  determine  the  sufficiency 
cannot  of  his  own  motion  certify  that  of  the  security  on  an  appeal  bond  after 
the  second  bond  is  insufficient,  but  it  the  appeal  has  been  taken  and  filed  in 
ran  be  attacked  only  by  exceptions  the  Supreme  Court,  and  if  he  finds  the 
thereto,  as  in  the  case  of  the  bond  first  bond  not  such  as  the  law  requires  he 
filed.  See  also  Ben  tie  v  v.  Jones,  8  may  order  execution  to  issue,  notwith- 
Oregon,  48.  See  also  article  Appeal  standing  the  appeal.  Where  the  evi- 
Bonds,  vol.  1,  p.  1007.  dence  shows  that  the  security  on  the 
One  Proceeding  for  Exception  in  Lower  appeal  bond  is  not  good  and  solvent  as 
Court.  —  In  California  it  has  been  held  required  by  law,  the  Supreme  Court 
that  the  "one  proceeding"  conlem-  will  not  issue  a  writ  of  prohibition  re- 
plated  by  the  statute  "  is  the  proceed-  straining  the  judge  a  quo  from  ordering 
ing  in  which  the  appellant  is  allowed  execution  to  issue  pending  the  appeal, 
all  of  twenty  days  after  exct  ption  to  State  v.  Judge,  21  La.  Ann.  178;  State 
the  sufficiency  of  his  sureties  to  justify  v.  Judge,  22  La.  Ann.  35. 
them,  or  others  in  their  place.  When  But  where  the  Supreme  Court  finds 
that  twenty  days  has  elapsed  without  the  surety  good  it  will  issue  prohibition 
justification,  then  the  proceeding  is  at  restraining  the  judge  from  executing 
an  end,  and  the  right  to  stay  is  lost,  so  the  judgment.  State  v.  Judge,  21  La. 
far  as  the  trial  court  is  concerned.  But  Ann.  735. 
if  the  sureties  fail  to  appear  in  pursu-  The  District  Court  has  jurisdiction 
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supersedeas  or  stay  follows  the  execution  of  a  proper  bond  as  a 
matter  of  law,  and  is  effected  as  soon  as  the  bond  is  executed,  if 
the  sureties  are  insufficient  but  a  sufficient  bond  is  executed 
within  the  time  prescribed  by  the  statute,  the  stay  continues.1 

Approval.  —  Where  the  law  requires  the  approval  of  a  bond 
which  is  ordered  by  the  court  to  operate  as  a  supersedeas  when 
executed,  without  such  approval  the  appeal  will  not  operate  as 
a  supersedeas.* 

Stay  After  Approval  Without  Reference  to  Sufficiency.  —  Where  a  super- 
sedeas bond  has  been  approved  and  accepted  by  the  court  or 
officer  authorized  to  act  in  this  regard,  proceedings  are  stayed 
without  reference  to  the  sufficiency  of  the  sureties,  unless,  upon 

to  vacate  or  set  aside  a  supersedeas  an  injunction  restraining  the  levy  of 

bond  approved  by  the  clerk  of  such  an  execution.     Beck  v.  Fransham,  21 

court,  where  the  surety  on  the  bond  is  Mom.  117. 

insufficient,  and  no  transcript  of  the  1.  Lee  Chuck  v.   Quan  Wo  Chong 

record  has  been  lodged  in  the  appellate  Co.,  81  Cal.  222. 

court  for  the  purpose  of  appeal  or  error  Stay  Before  Exception  to   Sureties.  — 

proceedings.    Bates  v.  Stanley,  51  Neb.  When  the  appeal  is  properly  perfected 

252.  and  the  security  given  to  stay  proceed* 

Inherent  Power  of  Supreme  Court.  —  In  ings,  the  proceedings  are  stayed  pend- 
Missouri,  if  the  original  sureties  have  ing  appeal  although  the  time  for  ex- 
become  insolvent,  the  Supreme  Court  cepting  to  the  sureties  has  not  expired, 
has  inherent  power  to  order  the  vaca-  Thompson  v.  Blanchard,  2  N.  Y.  561. 
tion  of  a  supersedeas  on  an  appeal  pend-  2.  Matter  of  Tilusville  Oil  Exch.,  10 
ing  before  it,  unless  a  sufficient  appeal  Pa.  Super.  Ct.  498. 
bond  shall  be  filed  within  a  fixed  time.  Approval  After  Time  for  Filing  Bond. 
American  Brewing  Co.  v.  Talbot,  135  — Under  a  statute  in  New  Mexico  it 
Mo.  172,  citing  Jerome  v.  McCarter,  21  was  required  that  a  writ  of  error  should 
Wall.  (U.  S.)  17;  Williams  v.  Claflin,  be  sued  out  within  a  fixed  time,  and 
103  U.  S.  753,  and  Knox  County  v.  U.  a  bond  for  supersedeas  should  be  given 
S.,  25  L.  Ed.  (U.  S.)  191.  within  a  fixed  number  of  days,  which 

Where  a  bond  is  given  for  a  super-  bond,  it  was  required,  should  be  ap- 
sedeas  on  appeal  which  is  insufficient  proved  by  the  clerk  of  the  Supreme 
to  operate  as  a  stay,  upon  objection  Court.  In  Atchison,  etc.,  R.  Co.  r.  Mar- 
being  made  the  appellate  court  will  tin,  7  N.  Mex.  158,  there  was  nothing 
require  the  execution  of  a  new  under-  in  the  record  to  show  that  the  bond 
taking  in  proper  form,  for  which  pur-  was  not  filed  by  the  clerk  of  the  Su- 
pose  an  opportunity  will  be  given  to  preme  Court  within  the  time  prescribed, 
the  party,  after  the  service  of  the  order  except  the  date  of  the  approval  of  the 
and  payment  of  costs.  Hollister  v.  bond  by  such  clerk,  but  the  court  held 
McNeill,  31  Hun  (N.  Y.)  629.  that  it  was  not  prepared  to  say  that  the 

Injunction  Will  Not  Lie.  —  Where  an  approval  of  the  bond  was  an  absolute 

appellant  had  been  guilty  of  laches  in  condition  precedent  to  the  issuance  of 

his  appeal  by  failing  to  have  the  sure-  a  supersedeas.     Upon  the  filing  of  the 

ties  on  the  appeal  bond  justify  within  bond  a  stay  of  execution  should  have 

the  prescribed  time  after  exceptions  to  been  had,  and  the  supersedeas  should 

their  sufficiency  had  been  duly  filed,  be  considered  as  such  in  the  writ  of 

and  after  a  denial  of  a  motion  in  the  error  and  not  on  the  appeal;  but  while 

Supreme  Court  for  leave  to  file  a  new  the  correct  practice  was  and  should  be 

undertaking  and  for  a  stay  of  proceed-  to  file  the  bond  and  have  it  approved, 

ings  on  the  judgment  rendered  by  the  and  writ  of  supersedeas  issued  by  the 

lower  court  pending  a  determination  clerk  of  the  Supreme  Court  within  the 

on  appeal,  it  was  held  that  the  omission  time  fixed  for  giving  the  supersedeas 

to  comply  with  the  law  in  respect  to  bond,  there  was  a  substantial  compli- 

the  undertaking  could  not  be  cured  by  ance  with  the  statute,  notwithstanding 

the  aid  of  a  court  of  equity  through  that  it  appeared   that  the  bond  was 
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direct  attack  authorized  by  the  statute,  the  defect  may  be  cor- 
rected.1 So  where  the  security  is  entered  and  approved  on  the 
last  day  allowed  by  the  statute  for  giving  security  for  the  pur- 
pose of  obtaining  a  supersedeas,  it  is  held  that  thereafter  the 
power  of  the  judge  over  the  appeal  and  security  is  exhausted, 
and  the  control  of  the  supersedeas  is  transferred  to  the  appellate 
court.* 

S.  Effect  of  Executing  Stay  or  Supersedeas  Bond  —  a.  Operation 
as  Supersedeas  in  General.  —  Where  a  statute  providing  for 
the  execution  of  a  bond  as  the  only  condition  for  a  stay  or  super- 
sedeas on  appeal  or  error  is  complied  with,  the  appeal  or  writ  of 
error  operates  as  a  supersedeas  according  to  the  terms  of  the 
statute,  and  stays  the  proceedings  in  the  trial  court  or  the  exe- 
cution of  the  judgment.3  In  such  cases  the  supersedeas  or  stay 
does  not  result  from  the  issuance  of  any  process  by  the  court, 

approved  several  days  after  the  ex-  Demi  rig  Invest.  Co.  v.  Fariss,  (Okla. 

piration  of  the  time  fixed  for  giving  a  1897)  50  Pac.  Rep.  130. 

supersedeas  bond.  Granting  Stay  by   Court.  —  When    a 

1.  The  Approval  Determines  the  Suffl-  county  judge   who  is    authorized    to 

doner  of  the  bond  for  a  stay  of  the  pro-  prescribe  what  security  shall  be  given 

ceedintgs  on  appeal.     Stale  v.  Dillon,  before  granting  a  stay  on  appeal  grants 

98  Mo.  90  [followed  in  State  v.  Klein,  a  stay  upon  an  undertaking  which  has 

137  Mo.  673;  American  Brewing  Co.  been   executed,   the   undertaking  be- 

v.  Talbot,  135  Mo.   170];    Kreling  v.  comes  as  though  it  was  executed  in 

1C  re  ling,   116  Cal.    458,   holding   that  pursuance  of  an  order  made  by  the 

where  an  appeal  is  perfected  by  the  judge  upon  an  application  for  a  stay, 

execution  of  the  bond,  as  prescribed  Carter  v.  Hodge,  (Buffalo  Super.  Ct. 

by  the  statute,  and  the  clerk  passes  Gen.  T.)  6  Misc.  (N.  Y.)  575. 

upon  the  justification  of  the  sureties.  8.  Draper  v.  Davis,  102  0.  S.  370. 

his  decision  is  conclusive  and  the  ap-  3.  Alabama.—  Moore  v,  Randolph,  $2 

pellate  court  will  not  review  it  upon  an  Ala.   530;    Williams  i>.   Hart,  17  Ala. 

application  for  a  supersedeas.  105;  Burns  v.  Tennessee,  etc.,  R.  Co., 

Where  it  appeared  from  a  copy  of  112  Ala.  498,  holding  that  after  judg- 
the  supersedeas  bond  in  the  transcript  ment  and  execution  which  was  levied, 
that  the  plaintiff  in  error  filed  a  bond,  the  granting  of  an  appeal  and  the  exe- 
with  the  requisite  sureties,  within  thirty  cution  of  a  proper  bond  by  the  a p pel- 
days  of  the  rendition  of  the  judgment,  iant  superseded  the  judgment,  and  a 
which  bond  was  conditioned  as  re-  motion  by  the  sheriff  to  quash  the  so- 
quired  by  statute  and  was  approved  by  persedeas,  under  a  statute  providing 
the  clerk  on  the  day  It  was  filed,  and  fees  to  be  allowed  to  the  sheriff  for 
on  motion,  a  copy  of  the  bond  with  no  "  levying  execution  when  sale  is  stayed 
approval  thereon,  certified  by  the  clerk  after  levy  by  any  restraining  order, 
to  be  a  true  copy  of  the  original,  was  one  per  cent,  on  the  amount  of  judg- 
filed,  but  the  clerk  also  swore  that  he  ment,  to  be  paid  by  the  party  obtaining 
approved  the  bond  on  the  day  it  was  the  order,  to  be  taxed  for  his  benefit, 
filed,  as  shown  by  the  transcript,  it  if  successful,  against  the  adverse  party 
was  held  that  the  bond  was  approved  on  the  termination  of  the  suit,"  should 
by  the  clerk  on  the  day  of  its  filing,  not  be  granted,  as  a  supersedeas  is  in 
Edgerton  v.  West,  38  Fia.  338.  no  way  dependent  upon  the  payment 

Approval  Tantamount  to  Order  of  Stay,  of  sheriff's  costs  as  a  condition. 

—  The  approval  of  the  bond   by  the  California.  —  Lee    Chuck    v.    Quan 

clerk,  in  a  case  where  the  statute  di-  Wo  Chong  Co.,  81  Cal.  222;    Baldwin 

rects  him  to  accept  and  approve  a  bond,  v.  Superior  Ct.,  125  Cal.  584;  Born  v. 

is  tantamount  to  an  order  of  the  court  Horstmann,  80  Cal.  452;  Foster  v.  San 

and  supersedes  the  judgment,  and  the  Francisco,  115  Cal.  282. 

only  way  by  which  the  supersedeas  Illinois.  —  Oakes  v.  Williams,  107  111. 

may  be  set  aside  is  by  a  direct  attack.  157. 
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but  follows  as  a  matter  of  law  from  a  compliance  by  the  appellant 
with  the  provisions  of  the  statute.1 

b.  Order  Appointing  Receiver.  —  See  article  Receivers, 
vol.  17,  p.  872. 

c.  Mandamus.  —  At  common  law  a  writ  of  mandamus  could 

Minnesota,  —  Starbuck   v.    Dunklee,  cient  supersedeas  bond,  as  required  by 

12  Minn.  161.  law,  to  stay  proceedings  pending  a  re- 

Missouri. —  Stale  v.  Klein,  137  Mo.  view  of  the  judgment  in  the  appellate 

673.  court,  upon  executing  with  at  least  two 

Nebraska.  —  Kountze  v.  Erck,  45  Neb.  sufficient  sureties,  the  undertaking  pre- 

288,  citing  State  Bank  v.  Green,  8  Neb.  scribed  by  Code  Civ.  Pro.  Neb.,  §  591, 

297.  and  obtaining  leave  from  the  court  bc- 

Ohio.  —  Hyde  v.  Bank,  49  Ohio  St.  low,  or  a  judge  thereof  in  vacation,  to 

60.  enforce  the  collection  of  the  judgment. 

Pennsylvania,  —  Citizens     Pass.     R.  Bodewig  v.   Standard  Cattle   Co.,   56 

Co.   v.  East  Harrisburg  Pass.  R.  Co.,  Neb.  217. 

161  Pa.  St.  121;  Chillas  v.  Brett,  5  Pa.  So  in  Kansas  \i  was  provided  by  stat- 
ic J.  Rep.  325.  ute  that  where  a  plaintiff  recovered  a 

Texas.  —  Burns  v.  Ledbetter,  54  Tex.  judgment  for  the  payment  of  money, 

378;  Ledbetter  v.  Burns,  42  Tex.  508.  and  the  execution  was  suspended  by  a 

United  States. — French  v.  Shoemaker,  petition  in  error  with  supersedeas,  the 

12  Wall.  (U.  S.)  100;  Slaughter-house  plaintiff  might  file  a  counter  bond  and 

Cases,  10  Wall.  (U.  S.)  273;  Goddard  obtain  an  order  of  the  court  for  leave 

v.  Ordway,  94  U.  S.  673;  Stockton  v.  to  enforce  the  judgment.     It  was  held 

Bishop,  2  How.  (U.  S.)  75;  Brockett  v.  that  implied  as  well  as  express  con- 

Brockett,  2  How.  (U.  S.)  238;  Orchard  tracts  for  the  payment  of  money  were 

v.  Hughes,  1  Wall.  (U.  S.)  76;  Hunt  v.  within  this  section.     St.  Louis,  etc.,  R. 

Oliver,  109  U.  S.  177;  Citizens'  Bank  Co.  v.  Kiikpatrick,  52  Kan.  201  [citing 

v.  Farwell,  56  Fed.  Rep.  539.  Water-Power  Co.   v.  Brown.  23  Kan. 

Attorney    Without    Special    Authority  695;  Bent  ley  v.  Brown,  37  Kan.   17]; 

Cannot  Waive  Effect.  —  Where  a  super-  Commercial  Union  Assur.  Co.  v.  Nor- 

sedeas  bond  for  an  appeal  has  been  wood,  54  Kan.  500,  distinguishing  Grant 

approved  and  filed,   the  general  em-  v.   Dabney,   19  Kan.  391,  in  that  the 

ployment  of  one  as  an  attorney  will  contract  in  that  case  was  not  for  the 

give   him    no  authority   to  waive  the  payment  of  money  at  all;    American 

effect  of  the  supersedeas  and  permit  Cent.  Ins.  Co.  v.  Cox,  54  Kan.  502. 

the  issuance  of  an  execution  on  the  Acts  of  Parties  Stayed.  —  Underastat- 

judgment,  and  special  authority  must  ute  providing  that  to  stay  on  appeal 

be   shown    to    justify   such    issuance,  a  judgment  which  directs  the  execu- 

State  Bank  v.  Green,  8  Neb.  297.  Hon  of  an  instrument,  such  instrument 

Appeal  by  Claimant  Interpleading.  —  In  must   be    executed   and   deposited   in 

State  v.  Ranson,  86  Mo.  327,  an  inter-  court   pending   the   judgment  of    the 

plea  had   been  filed  in  an  attachment  appellate    court,  the    president    of    a 

suit  before  a  justice  of  the  peace  and  corporation,  on  an  appeal  from  a  judg- 

the  finding  had    been  adverse  to  the  men!    which   directed   him  to  execute 

interpleader,   whereupon  he  appealed  and  deliver  to  a  certain  person  a  ccr- 

and  gave  bond.     Afterwards  an  action  tificate  of  a  certain  number  of  shares 

was  brought  against  a  constable  on  his  in  the  corporation,  executed  the  certifi- 

bond  for  failure  to  levy  on  the  attached  cate  and  deposited  it  in  court  and  then 

property  claimed  by  the  interpleader,  executed  the  supersedeas  bond  to  stay 

but  it  was  held  that  the  officer  was  not  the  execution.     It  was  held  that   the 

liable,  because  the  bond  of  the  inter-  person  named  in  the  certificate  as  the 

pleader  operated  as  a  supersedeas  and  owner  of  the  shares  therein  mentioned 

prevented  a  sale  pending  the  appeal.  was   not  entitled   to   vote   the  shares 

Counter    Security    for  Enforcement    of  pending  the  appeal.     Durfee  v.  Har- 

Judgment.  —  In    Nebraska    a    plaintiff  per,  22  Mont.  373. 

may  proceed  to  enforce  his  judgment  1.  Goddard  v.  Ordway,  94  U.  S.  673; 

obtained  on  a  contract  for  the  payment  Hyde  v.  Bank,  49  Ohio  St.  60;  Wade 

of  money  only,   notwithstanding    the  v.  American  Colonization  Soc,  4  Smed. 

execution  by  the  defendant  of  a  suffi-  &  M.  (Miss.)  671. 
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not  be  stayed  or  superseded  by  a  writ  of  error  or  appeal,1  but 
under  the  statutes  regulating  the  subject  of  appeals  and  stay  of 
proceedings,  the  modern  rule  is  otherwise.* 

d.  Appeal  from  Order  or  Decree  Granting,  Refusing, 
or  Dissolving  Injunction — Bole  that  injonotion  it  Fot  DUioWed  or 

Beinstated.  —  A  decree  or  order  granting,  refusing,  or  dissolving 
an  injunction  is  not  superseded  by  an  appeal,  notwithstanding 
the  execution  of  the  ordinary  supersedeas  bond.3     It  is  within 

1.  Griffin  v.  Wakelee,  42  Tex.  515,  or  dissolving  an  injunction  is  not  va- 
holding  that  a  writ  of  mandamus  could  caled  by  an  appeal.  Green  v.  Griffin, 
not  be  stayed  or  superseded  by  a  writ    95  N.  Car.  50. 

of  error  or  appeal  at  common  law,  be-  United  States.  —  Hovey  v.  McDonald, 
cause  no  writ  of  error  or  appeal  could  109  U.  S.  150;  Stafford's  v.  King,  90 
be  prosecuted  from  the  order  of  the  Fed.  Rep.  136,  citing  Knox  County  v. 
court  awarding  the  mandamus;  Tyler  Harshman,  132  U.  S.  16,  and  holding 
v.  Hamersley,  44  Conn.  414,  citing  that  the  language  of  that  case,  lhar 
Anonymous.  1  Vent.  266;  Strode  v.  when  an  injunction  has  been  dissolved 
Palmer,  Trin.  T.  2  Geo.  1;  Lill.  Ent.  it  could  not  be  revived  except  by  a  new 
248;  Dublin  v.  Dowgatt,  I  P.  Wms.  exercise  of  judicial  power  and  no  ap- 
349;  Wright  v.  Sharpe,  11  Mod.  175;  peal  by  a  dissatisfied  party  could  re- 
Montague  v.  Dudman,  2  Ves.  396;  vive  it,  was  broad  enough  to  include 
People  v.  Steele,  1  Edm.  Sel.  Cas.  (N.  an  appeal  with  a  supersedeas;  Slaugh- 
Y.)  505,  2  Barb.  (N.  Y.)554,  and  Pinck-  ter-house  Cases,  10  Wall.  (U.  S.)  297; 
nev  v.  Henegan,  2  Strobh.  L.  (S.  Car.)  Leonard  v.  Ozark  Land  Co.,  115  U.  S. 

2>'>.  465. 

2.  See  article  Mandamus,  vol.  13,  p.  Preliminary  Injunction  Dissolved  by 
&33-  Filial  Decree. —  Where    a   preliminary 

3.  Alabama.  —  Garrow  v.  Carpenter,  injunction  was  granted  during  the 
4  Stew.  &  P.  (Ala.)  336;  Bore n  p.  C his-  pendency  of  an  action  and  was  dis- 
holm,  3  Ala.  513.  solved  by  a  final  judgment  dismissing 

Arkansas.  —  Harrison  v.  Trader,  29  the  complaint,  it  was  held  that  no  pro- 
Ark.  85.  vision  of  law  existed  for  reviving  it 

California. —  Hicks   v.    Michael,    15  after  trial  and  judgment  until  the  judg- 

Cal.   107;  Merced  Mining  Co.  v.  Fre-  ment  was  set  aside.     Pocantico  Water 

mont,  7  Cal.    130;  Rogers  v.  Superior  Works  Co.  v.   Low,  (Supm.  Ct.  Spec. 

Ct.,  126  Cal.  183.  T.)  21  Misc.  (N.  Y.)  172  [citing  Jackson 

Indiana.  —  Hawkins    v.    State,    126  v.   Bunnell,   113  N.  Y.  216;  Spears  v. 

Ind.  296.  Mathews,  66  N.  Y.  127]. 

New  Jersey.  —  Chegary  v.  Scone  Id,  5        Refusal  of  Injunction  —  Effect  upon  Stay 

N.  J.  Eq.  525;  National  Docks,  etc.,  R.  Ponding  Application.  —  Where  proceed- 

Co.  v.  Pennsylvania  R.  Co.,  54  N.  J.  ings  are  stayed  until  a  motion  for  an 

Eq.  :     .  injunction    can    be  heard  and   deter- 

Neiv  York.  —  Wood  v.  Dwight,  7  mined,  the  stay  is  not  revived  nor  con- 
Johns.  Ch.  (N.  Y.)  295;  Hoyt  v.  Gel-  tinued  by  an  appeal,  with  a  stay  bond. 
ston,  13  Johns.  (N.  Y.)  139;  Spears  v.  from  the  order  denying  the  injunction. 
Mathews,  66  N.  Y.  12S;  Sixth  Ave.  R.  Sullivan  v.  Weibeler.  37  Minn.  10. 
Co.  v.  Gilbert  El.  R.  Co.,  (N.  Y.  Super.  Qualification  of  Sole  —  Mandatory  In- 
Ct.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  53;  junction.  —  It  has  been  held,  however, 
Hart  v.  Albany,  3  Paige  (N.  Y.)  381.  that  although  an  appeal  does  not  or- 

North  Carolina.  —  In  North  Carolina  dinarily  supersede  or  suspend  an  in- 
it  has  been  held  that  while  an  appeal  junction,  the  rule  is  only  10  preserve 
from  a  final  judgment  disposing  of  an  the  status  quo  of  the  property  at  the 
entire  controversy  vacates  the  judg-  time  the  decree  is  entered,  and  if  the 
menl  and  transfers  the  whole  cause  (o  injunction  is  mandatory  and  its  effect 
the  appellate  couit,  appeals  from  inter-  is  to  take  the  subject-matter  of  ihe  con- 
locutory  or  subsidiary  orders  or  judg-  troversy  from  the  possession  of  one 
ments  carry  up  for  review  only  the  party  and  give  it  to  the  other,  the  rule 
ruling  of  the  court  upon  the  specified  has  no  application.  Elliot  v.  Whit- 
point,  and  a  decree  or  order  granting  more,  10  Utah  238,  citing  Bliss  v.  Su- 
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the  power  of  the  court,  however,  to  continue  an  injunction  by 
an  order  to  that  effect,  and  to  retain  a  fund  in  its  control  in  the 
hands  of  a  receiver  if  it  sees  fit  to  do  so,  but  without  such  order 

the  injunction  is  not  continued  in  force.1     In  the  same  manner 

perior  Ct.,   62  Cal.  543,  and  Merced  quired  to  satisfy  bis  mind  upon  liti- 

Min.  Co.  v.  Fremont,  7  Cal.  130;  in  the  gated  questions,  but  only  to  see  that 

former  of  which  cases  the  court  said  there  is  an  appeal,  that  it  is  not  frivo- 

that  it  was  only  "  of  orders  or  judg-  lous,  and  that  the  state  of  the  action  as 

ments  which  command  or  permit  some  to  its  future  course  is  such  as  to  render 

act  to  be  done  "  that  a  stay  of  proceed-  the  stay  of  proceedings  proper.    Wil. 

ings  could  be  had.  Hams  v.  Hilton,  25  Fla.  6ro,  wherein  it 

1.  Harrison  v.  Trader,  29  Ark.  85,  in  was  said  that  this  was  the  meaning  Of 

which  case  it  was  said  that  an  injunc-  the  court  in  Saxon  v.  Gamble,  23  Fla 

tion  exists  by  and  inheres  in  the  order  413,  when  it  said  that  it  was  not  neces"                          I 

of  the  court,  and  that  when  that  is  re-  sary  or  proper  for  a  justice,  on  an  ap- 

moved  there  is  no  injunction;  Hart  v.  plication  for  a  supersedeas,  to  consider 

Albany,  3  Paige  (N.  Y.)  383;  Salinas  the  merits  of  the  appeal,  but  that  this 

v.  Aultman,  49  S.  Car.  378;  Hovey  v.  language  should  be  modified  to  admit 

McDonald,  109  U.  S.  150;  Knox  County  the  consideration  of  the  merits  so  far 

v.  Harshman,  132  U.  S.  16,  wherein  it  as  to  see  whether  the  appeal  is  frivo- 

was  said  that  where  the  injunction  is  lous. 

dissolved  it  cannot  be  revived  except  Appeal  from  Part  of  Final  Decree  Vaeat- 

by  the  new  exercise  of  judicial  power;  inp  Order.  —  Where  a  final  decree  dis- 

Staffords  v.  King,  90  Fed.  Rep.  141.  missed  a  bill,  and  in  the  previous  part 

In  Hovey  v.   McDonald,   109  U.  S.  of  the  same  entry  there  were   provi- 

160,  this  distinction  was  stated:  "  The  sions  which  expressly  vacated  the  in- 

truih  is  that  the  case  is  not  governed  terlocutory  orders  for  an  injunction  and 

by  the  ordinary   rules  that  relate  to  a  receiver  which  had  on  a  previous  day 

a  supersedeas  of  execution,   but    by  been  granted  without  notice,   an  ap- 

those  principles  and  rules  which  relate  peal  from   so  much  of  the  decree  as 

to  chancery  proceedings  exclusively,  vacated  such  prior   orders,  but  none 

*  *  *  In  this  country  the  matter  is  from  the  dismissal  of  the  bill,  was  held 
usually  regulated  by  statute  or  rules  not  maintainable,  and  therefore  an  or* 
of  court,  and  generally  an  appeal,  der  of  supersedeas  in  such  a  case  was 
upon  giving  the  security  required  by  unauthorized.  Stockton  v.  Harmon, 
law  (when  security  is  required),  sus-  32  Fla.  312. 

pends    further   proceedings,   and  op-  Imposition  of  Terms.  —  Upon  granting 

erates  as  a  supersedeas  of  execution,  such  order,  but  where  Important  rights 

*  *    *    But  the  decree  itself,  without  are  involved,   and   there   is   probable 
further  proceedings,  may  have  an  in-  cause  for  the  delay,  and  no  particular                            \ 
trinsic   effect  which  can  only  be  sus-  injury  can  arise  to  the  respondent  from 

pended  by  an  affirmative  order,  either  the  delay,  the  court  may  impose  terms 

of  the  court  which  makes  the  decree  or  upon  the  plaintiff's  solicitor,  compel-                             | 

of  the  appellate  tribunal."  ling  him  to  stipulate  to  expedite  the                             J 

By  Express  Statute.  —  In  Ohio  it  was  proceedings  on  the  appeal.      Hart  v. 

provided  by  statute  that  an  appeal  from  Albany,  3  Paige  (N.  Y.)  3R3. 

an    interlocutory   order    dissolving  a  In   Salinas   v,  Aultman,  49  S.  Car. 

provisional  injunction  shall   not  sus-  378,    where  a  justice  of  the  Supreme 

pend  the  operation  of  the  order,  except  Court  vacated  a  restraining  order  pre- 

by  the  order  of  the  circuit  court  or  viously  made  by  him  against  a  judicial 

1  wo  judges  thereof  in  vacation,  on  rea-  sale,  and  pending  an  appeal  from  this 

sonable  notice   to  the  adverse  party,  order  stayed  further  proceedings  in  the 

Trustees  v.  McClannahan,  53  Ohio  St.  cause,  it  was  held   that   he  could  do 

403.  this  in  his  discretion  with  or  without 

How  Far  Merits  Considered.  —  Where  requiring  bond, 
a  judge  or  justice  is  authorized  to  make  Discretion  —  In  Hew  York.  —  In  Rem- 
an order  superseding  the  judgment  sen  v.  Metropolitan  El.  R.  Co.,  (Supm. 
on  appeal,  if,  upon  inspection  of  the  Ct.  App.  Div.)  45  N.  Y.  Supp.  536,  an 
record  he  should  think  fit  to  order  order  denying  a  motion  for  the  stay  of 
and  direct  a  supersedeas,  he  is  not  re-  an  injunction  against  the  operation  of 
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a  decree  which  is  itself  an  injunction  remains  in  force  after  the 
appeal,  unless  the  chancellor  or  the  appellate  court  orders  a  sua* 
pension  of  its  effect.1 

the  defendant's  railroad,  pending  an  tion  for  an  order  staying  an  injunction 

appeal  to  the  Court  of  Appeals  from  pending  an  appeal,  the  court  has  the 

an   affirmance   of   a  judgment  of  the  power  to  require  stipulations  as  a  con- 

special  term  in  favor  of  the  plaintiffs,  dition  of  the  stay,    and    such  stipula- 

was  reversed  in  the  appellate  division,  tions  are  binding  and  enforceable,  and 

the  court  holding  that  a  motion  for  a  are  not  affected   by  a  reversal  of  the 

stay  should  be  granted  upon  condition  judgment    where   it   is  manifestly  in- 


that  the  defendants  would,  within  fif- 
teen days  after  entry  of  the  order,  file 
in  the  office  of  the  clerk  of  the  city  and 
county  of  Mew  York  an  undertaking 
fixed  by  the  court  to  protect  the  oppo- 
site party. 

In  the  New  York  Court  of Appeals \  in 
the  case  of  Sixth  Ave.  R.  Co.  v.  Gil- 
bert EI.  R.  Co.,  71  N.  Y.  430,  a  judg- 
ment forbade  the  appellant  to  proceed 
with  the   construction  of  its  railroad. 


An  appeal  was  perfected,  and  an  order     Eq.  525. 


tended  that  in  the  course  of  a  new  trial 
the  stipulations  should  regulate  and 
control  the  proofs  and  proceedings  in 
the  action.  Hine  v.  New  York  El.  R. 
Co.,  149  N.  Y.  160. 

Stay  in  Appellate  Court.  —  An  appeal 
from  an  order  dissolving  an  injunction 
doss  not  stay  proceedings  on  the  order 
appealed  from,  but  the  court  of  errors 
and  appeals  may  stay  proceedings 
thereon.     Chegary  v.  Scofield,  5  N.  J. 


In  Swift  v.  Shepard,  64  Cal.  423,  it 
was  held  that,  an  application  to  the 
Supreme  Court  for  an  order  staying 
the  operation  of  an  injunction  would 
not  be  granted;  that  this  did  not  come 
within  the  original  jurisdiction  con- 
ferred upon  the  Supreme  Court  by  the 
constitution. 

Under  United  States  Equity  Rule. — 
Tha  Supreme  Court  of  the  United 
States  has  power  to  modify  an  injunc- 
tion granted  by  a  decree  below  in  ad- 
vance of  a  final  hearing  of  the  appeal 
on  its  merits,  but  the  court  has  held 
that  such  practice,  if  permitted,  would 
often  involve  an  examination  of  the 
whole  case.  Equity  Rule  No.  93  was 
therefore  promulgated,  providing  that 
"  when  an  appeal  from  a  final  decree 
in  an  equity  suit,  granting  or  dissolv- 
ing an  injunction,  is  allowed  by  a  jus- 
tice or  judge  who  took  part  in  the 
decision  of  the  cause,  he  may,  in  his 
discretion,  at  the  time  of  such  allow- 
ance make  an  order  suspending  or 
modifying  an  injunction  during  the 
pendency  of  the  appeal,  upon  such 
terms  as  to  bond  or  otherwise  as  he 
may  consider  proper  for  the  security 
move  to  set  aside  the  injunction,  it  was  of  the  rights  of  the  opposite  party," 
held  that  an  appeal  pending  a  motion  and  it  was  held  that  where  the  judges 
to  set  aside  the  injunction  stayed  all  who  heard  the  cause  allowed  the  ap- 
f  urther  proceedings,  as  the  motion  was  peal,  and  instead  of  sustaining  or  mod- 
a  proceeding  on  the  judgment  within  ifying  the  injunction  gave  special  notice 
a  code  provision  staying  all  further  that  it  was  to  continue  in  force,  a  mo- 
proceedings  on  a  judgment  on  appeal,  tion  to  modify  the  injunction  contained 
Rogers  v.  Superior  Ct.,  126  Cal.  183.  in  the  decree  appealed  from  would  be 
Imposing  Conditions.  —  On  an  applica-     denied.     Leonard  v.  Ozark  Land  Co., 
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was  obtained,  staying  execution  upon 
the  judgment,  and  then  the  appellant, 
notwithstanding  the  restraint  of  the 
judgment,  having  tied  up  its  affirma- 
tive enforcement,  proceeded  with  the 
erection  of  its  road,  the  thing  forbid- 
den by  the  judgment.  A  judge  at 
chambers  thereupon  ordered  the  ap- 
pellant to  show  cause  why  it  should 
not  be  held  to  be  in  contempt.  The 
general  term  of  the  Supreme  Court 
vacated  the  order,  and  its  action  was 
carried  to  the  Court  of  Appeals,  where 
the  appeal  was  dismissed,  because  the 
action  of  the  general  term  appeared  to 
have  been  pat  upon  the  ground  of  ex- 
ercise- of  judicial  discretion,  and  not 
upon  the  ground  of  want  of  power,  and 
therefore  was  not  appealable. 

1.  National  Docks,  etc.,  R.  Co.  v. 
Pennsylvania  R.  Co.,  54  N.  J.  Eq.  167; 
Genet  v.  Delaware,  etc..  Canal  Co., 
113  N.  Y.  475;  Hine  v.  New  York  £1. 
R.  Co.,  149  N.  Y.  160;  Sixth  Ave.  R. 
Co.  v.  Gilbirt  El.  R  Co.,(N.Y,  Super. 
Ct.  Spec.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  53. 

Where  a  decree  awarded  a  perpetual 
injunction,  but  provided  that  upon  cer- 
tain  conditions   the    defendant    might 


Statutory  Stay  SUPERSEDEAS  AND         on  Appeal  or  Error. 

Contrary  Bule  in  Some  Cases.  —  The  rule  stated  is  not  universally 
adopted,  however,  and  in  several  cases  it  has  been  held  that  when 
an  appeal  is  perfected  according  to  the  law,  especially  with  a 
supersedeas  bond,  a  dissolution  of  an  injunction  is  suspended 
and  the  injunction  continues  in  force.1 

e.  Infringement  of  Right  —  (i)  In  General. —The  court 
cannot  in  any  manner  interfere  with  the  operation  of  the  statute 
by  imposing  terms  for  the  stay  of  the  judgment,58  nor  refuse  to 
give  effect  to  the  statute  when  the  proper  bond  is  executed.3 
When  an  order  fixing  a  supersedeas  bond  has  been  complied 
with,  the  appeal  is  perfected  and  all  further  proceedings  in  the 
court  are  stayed.  Where  this  is  the  express  direction  of  the 
statute,  it  excludes  any  power  of  the  court  to  impose  further 
terms  upon  the  appellant.4 

(2)  Mandamus  to  Protect.  —  If  the  court  refuses  to  grant  an 
application  for  a  supersedeas  upon  bond  executed  as  required  by 
statute,  it  will  be  compelled  by  mandamus  to  grant  the  super- 
sedeas.5    On  the  other  hand  it  is  held  that  the  appellate  court, 

115  U.  S.  468,  quoted  in  American  Straw-  2.  Hyde  v.  Bank,  49  Ohio  St.  60. 

board  Co.  v.  Indianapolis  Water  Co.,  3.  No  Discretion  upon  Tender  of  Bond. 

81  Fed.  Rep.  423.  —  Where  the  appellant  tenders  a  bond 

1.  Yocom    v.    Moore,   4   Bibb  (Ky.) '  for  a  suspensive  appeal  as  required  by 

221;  Penrice  s.  Wallis,   37   Miss.  172;  the  statute,  the  judge  has  no  discretion 

Gulf,  etc.,   R.  Co.   v.   Ft.  Worth,  etc.,  in   the   premises.     State  v.  Judge,  21 

R.  Co.,  68  Tex.  105;  Williams  v.  Pouns,  La.  Ann.  64. 

48  Tex.  144;  Turner  v.  Scott,  5  Rand.  Refosal  of  Clerk  to  Approve  Bond. — 

(Va.)  332.  Where  the  clerk  of  the  court  refuses 

In    West    Virginia  it  was  held  that  to  approve  an  undertaking  to  stay  an 

when   once   an   injunction   ceased   by  execution  pending  an  appeal,  an  ap- 

reason  of  its  dissolution,  a  mere  appeal  plication  should  be  made  to  the  court 

did  not  restore  it  unless  some  order  or  in  which  he  is  an  officer  to  compel  him 

process  staving  or  superseding  the  act  to  perform  that  duty,  and  in  the  ab- 

of  the  dissolution  kept  the  injunction  sence  of  such  an  application  an  action 

alive,  and  that  an  appeal  with  super-  for    an    injunction    cannot   be   main- 

sedeas    would  accomplish  this  result,  tained.   Supreme  Lodge,  etc.,  v.  Carey, 

State  v.  Harness,  42  W.  Va.  414.  57  Kan.  655. 

So  in  Florida  it  was  held  (hat  an  ap-  4.  Hubbard  v.  University  Bank.  120 
peal  from  an  order  dissolving  an  in-  Cal.  632;  Lee  Chuck  v.  Quan  WoChong 
junction  did  not  of  itself  reinstate  the  Co.,  81  Cal.  227;  Keyser  v.  Farr,  105 
injunction,  but  that  an  order  directing  U.  S.  265  [distinguishing  Goddard  v. 
the  appeal  to  operate  as  a  supersedeas  Ordway,  101  U.  S.  745,  wherein  there 
and  a  compliance  with  the  terms  of  the  was  nothing  more  than  a  formal  order 
order  did  give  the  appeal  such  effect,  of  allowance  entered  with  the  final  de- 
Smith  v.  Whitfield,  38  Fla.  211;  Wil-  cree,  such  an  order,  while  in  that  con- 
liams  v.  Hilton,  25  Fla.  608;  Mc-  dition,  being  held  to  be  subject  to  the 
Michael  v.  Eckman,  26  Fla.  43;  Powell  control  which  every  court  retains  over 
v.  Florida' Land,  etc.,  Co.,  (Fla.  1899)  *ts  ordinary  judgments  during  the 
26  So.  Rep.  700.  term];  Draper  v.  Davis,  102  U.  S.  370. 

Suspensive  Appeal.  —  In   Louisiana  a  5.  People  #.  Judges,  1  Wend.  (N.  Y.) 

suspensive   appeal    from   a  judgment  81.     And  see  in  general  article  Man- 

dissolving   an    injunction    against  an  damus,  vol.  13,  p.  586. 

order  of  seizure  and  sale  will  suspend  Where  It  Is  the  Duty  of  the  Court  to  Fix 

the  execution   of  the  order  until  the  the  Amount  of  the  Undertaking  on  appeal 

judgment  is  affirmed  by  the  Supreme  to  stay  the  execution  of  the  judgment, 

Court.    State  v.   Judge.  21  La.  Ann.  the  court  cannot  refuse  to  perform  that 

152.  duty,  and  if  it  does  mandamus  will  lie 
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in  such  a  case,  has  power  to  issue  a  writ  of  supersedeas  upon 
proper  bond  approved  by  it,1  and  that  it  will  do  this  rather  than 
issue  mandamus  to  compel  the  lower  court  to  approve  the  bond.* 
(3)  Appeal.  —  It  has  been  held  that  an  order  refusing  to  fix  a 
supersedeas  bond  in  a  case  in  which  the  appellant  is  entitled  to 
a  stay  pending  appeal  is  an  appealable  order,  and  the  action  of 
the  court  in  refusing  to  fix  the  bond  is  reversible  error.3 

/.Liability    of   Sureties  —  Judgment   on    Motion. — 

Sometimes,  under  statute,  where  the  sureties  on  a  supersedeas 
bond  have  become  liable  to  satisfy  the  judgment  against  which 
the  indemnity  was  given,  the  party  entitled  to  the  satisfaction 
may  move  for  judgment  and  execution  against  the  sureties  on 
the  undertaking.4 

4.  Issuance  of  Writ  or  Order  of  Stay  —  a.  In  General.  —  At 
Common  Law  a  writ  of  supersedeas  might  issue  from  the  Court  of 
Chancery  to  any  other  court,  and  any  court  of  record  at  West- 
minster might  in  term  time  award  it  to  any  writ  or  process  which 
had  issued  from  the  same  court,  or  to  proceedings  in  any  other 
court,  if  the  proceedings  superseded  were  such  as  might  be  had 
in  the  court  from  which  the  supersedeas  issued,5  but  an  express 
supersedeas  without  writ  could  be  granted  only  by  the  judge  or 
tribunal  making  the  order  intended  to  be  superseded.6 

In  the  United  States  rules  as  to  the  issuance  of  a  supersedeas  in 

to  compel  its  performance.     Gutierrez  thai    judgment   may    be    so    entered; 

v.    Hebbard,    104   Cal.    103;    States.  Phelan  v.  Johnson,  80  Iowa  727,  where- 

Sachs,  3  Wash.  96.  in  it  was  held  that  the  Supreme  Court 

A  Denial  of  a  Suspensive  Appeal,  where  may  enter  a  judgment  against  a  surely 

the  appellant  is  entitled  thereto  under  on  a  supersedeas  bond  without  notice, 

the  statute,  will  be  corrected  by  a  writ  and  such  surety  cannot  enjoin  the  en- 

of  mandamus.     Slate  v.  Judge,  51  La.  forcement  of  the  judgment  upon  the 

Ann.  466;  Stater.  Rightor,  46  La.  Ann.  ground  that  it  was  entered  erroneously 

1407;  State  v.  Judge,  21  La.  Ann.  64.  after  the  appeal  had   been  dismissed, 

1.  Ex  p.  Milwaukee  R.  Co.,  5  Wall,  but  if  there  is  error  he  should  move  in 
(U.  S.)  188;  Hudson  v.  Smith,  9  Wis.  the  court  entering  the  judgment  to 
122.  have  it  set  aside, 

2.  Ex  p.  Milwaukee  R.  Co.,  5  Wall.  Determination  of  Liability  in  Action  on 
(U.  S.)  188.  Bond.  —  Where  a  supersedeas  bond  was 

3.  Elliot  v.  Whitmore,  10  Utah  238.  executed  on  appeal  from  a  judgment 
But  where  a  justice  of  the  peace  re-  fixing  a  lien  on  land  for  the  payment 
fused  to  issue  a  supersedeas  against  a  of  purchase  money,  which  decree  was 
sale  under  an  execution  of  property  affirmed,  it  was  held  that  there  was  no 
claimed  to  be  exempt,  it  was  held  that  obligation  on  the  appellant  nor  the 
there  could  be  no  appeal  from  such  re-  sureties  on  the  supersedeas  bond  to 
fusal;  that  the  issuance  of  supersedeas  pay  anything,  the  decree  acting  upon 
in  such  a  case  was  a  mere  ministerial  the  land  only,  and  no  judgment  for 
duty;  and  that  the  performance  of  it,  money  could  be  rendered  against  such 
when  properly  required,  could  be  en-  sureties.  Such  liabilities  should  be 
forced  only  by  mandamus.  Smith  v.  determined  in  an  action  at  law  on  the 
Ragsdale,  36  Ark.  297.  bond,  after  the  execution  of  the  decree 

4.  Walker  v.  Williams,  88  N.  Car.  7;  fixing  the  lien  by  sale  of  the  land. 
Meredith  v.  Santa  Clara  Min.  Assoc,  Stephens  v.  Shannon,  44  Ark.  178. 

60  Cal.  617,  holding  that  the  law  re-        6.  Bac.  Abr.,  tit.  Supersedeas,  B. 
quires  no  notice  of  the  motion,  for  the        6.  Bac.   Abr.,   tit.   Supersedeas,  B.; 
sureties  stipulate  in  the  undertaking    Oswell  v.  Woking,  2  Salk.  472. 
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analogy  to  the  practice  at  common  law  are  adopted  in  the  absence 
of  a  change  effected  by  statute.1  Issuance  of  the  writ  or  stay  ol 
proceedings  by  order  of  court  upon  the  execution  of  a  proper 
bond  at  present  depends  largely  upon  the  statutes  of  particular 
states,  under  which  the  execution  of  the  required  bond  ipso  facto 
effects  a  supersedeas  or  stay,*  or  the  lower  court,  upon  allowing 
an  appeal,  grants  a  stay  of  proceedings,3  or  the  stay  is  ordered 
by  the  clerk  upon  perfecting  an  appeal,4  or  the  order  is  made  or 

1.  Stay  or  Bupersodaa*  on  Error.  —  As  cess  the  record  is  to  be  brought  there, 

has  been  shown,  where  the  writ  of  error  and  that  where,  as  in  the  case  before 

operates  by  inference  as  a  supersedeas,  the  court,  the  certiorari  does  not  carry 

the  supersedeas   is   a   mere   auxiliary  the  record  to  the  Circuit  Court  because 

process.     Dulin  v.  Pacific  Wood,  eic,  no  review  of  the  judgment  upon  which 

Co.,  q8  Cal.  306;  Ringgold's  Case,  1  execution  issued  was  asked  or  granted. 

Bland  (Md.)  9;  White  v.  Tones,  I  Wash,  and  the  inquiry  is  confined  to  matters 

(Va.)  116;  Williams  v.  Bruffy,  102  U.  subsequent  to  that  judgment,  the  su- 

S.  249.  persedeas  cannot  be  made  returnable 

In  Allen  v.  Hopper,  24  N.  J.  L.  514,  into  the  Circuit  Court, 
it  was  held  that  after  the  statute  which        2.  See  supra,   II.    3.    Effect  oj  Exe- 
required   bail   in   error  to   be   put    in  euting  Stay  or  Supersedeas  Bond. 
within   fifteen  days   in   order  to  stay        8.  Pelzer  Mfg.  Co.  v.  Cely,  40  S.  Car. 
execution,   it  belonged   to    the    court  430,  wherein  it  appeared  that  the  slat- 
rendering  the  judgment  to  determine  ute  provided    that  a  notice  of  appeal 
whether  execution   should  issue  not-  from   a    judgment  directing  the   pay- 
withstanding  the  allowance  of  the  writ  ment  of  money  should  not  operate  to 
of  error,  distinguishing  Sayre  v.    Rey-  stay   the  execution  of   the  judgment 
nolds,  5  N.J.  L.  648,  in  that  it  was  de-  unless  the  presiding  judge  before  a  horn 
cided  before  that  statute  was  passed;  the    judgment    was    obtained    should 
People  v.  Judges,  1  Wend.  (N.  Y.)  81,  grant  the  stay  of  execution,  and  it  was 
wherein  a  motion  for  a  mandamus  was  held  that  a'  judgment  for  the  recovery 
granted  to  compel  the  Court  of  Com-  of  money  on  an  ordinary   money  de- 
mon   Pleas    to    issue    a    supersedeas  mand  must  be  regarded  as  a  judgment 
where  the  writ  of  error  was  sued  out  directing  the  payment  of  money, 
and   bail    perfected    within    the    time        So  in  Florida  it  was  held,  under  the 
allowed  by  statute.  statutes  regulating  appeals,  that  an  ap- 

Certiorari.  —  In  McWilliams  v.  King,  peal   taken    within   the  time  fixed  by 
32  N.  J.  L.  23,  it  was  held  that  the  use  law,  giving  bond  to  pay  the  debt,  dam- 
of  a  writ  of  supersedeas   by  the  Su-  ages,   condemnation,    and   costs,  and 
preme  Court  to  control  the  process  of  a  approved  by  the  judge  or  clerk,  does 
subordinate  tribunal,  as  auxiliary  to  a  not  operate  as  a  supersedeas  except  lo 
certiorari,  was  peculiar  to  the  practice  a  decree  where  the  amount  of  the  debt, 
in   that  state,  and   that  in  strictness,  damages,   or    condemnation    is  men- 
according   to   the  common  law,  such  tionedin  the  decree,  and  that  in  other 
precept  appeared  to  have  been  always  cases  a  supersedeas  must  be  allowed 
awarded   In   such   cases   by  the  court  by  the  judge  of  the  Circuit  Court  or  a 
from  which  process  to  be  arrested  had  justice  of  the  appellate  court.    McGill 
issued.     See  al3o  article   Certiorari,  v.  McGill,  19  Fla.  341. 
vol.  4,  p.  205  et  seq,  4.  Reed  v.  Lander,  5  Bush  (Ky.)  509, 

In  Payne  v.  Thompson,  48  Ala.  535,  distinguished,   however,   in    Whitehead 

it  was  held  that  a  proceeding  by  super-  v.  Boorom,  7  Bush  (Ky.)  399,  holding 

sedeas  is  in  the  nature  of  audita  querela  that  the  object  of  the  code  in  requiring 

and  should  be  granted  out  of  the  court  the    clerk    to  issue   a  certificate  was 

where   the   record   upon   which    it    is  merely  to  notify  the  appellee  that  the 

founded  remains,  or  be  returnable  in  required  bond  had  been  executed  and 

the  same  court;  that  a  Circuit  Court  the  judgment  suspended,  and  that  the 

judge  has  jurisdiction  to  grant  the  writ  law  did  not  require  any  record  of  the 

returnable  into  the  Probate  Court,  but  issuance  of  a  supersedeas.     The  court 

that  he  cannot  make  it  returnable  into  pointed  out  that  the  former  case  was 

his  court  unless  under  some  other  pro-  on  rule  and  not,  like  the  one  at  bar, 

1236  Volume  XX. 


Statutory  Stay  STAY  OF  PROCEEDINGS,    on  Apptal  or  Srrsr. 

the  writ  issued  by  the  appellate  court.1 

£.  Where  Bond  Is  Fixed  by  Order  of  Court,  —  Where 

the  bond  is  left  to  be  fixed  by  the  court  in  order  to  operate  as  a 
supersedeas  in  all  but  specific  cases  provided  for,  upon  fixing 
such  bond  the  court  orders  that  upon  tne  execution  thereof  the 
proceedings  shall  be  stayed.* 

c.  Inherent  Power — (i)  In  General. — Where  there  is  no 
statutory  provision  for  a  supersedeas  bond  in  a  particular  case, 
and  the  court  may  stay  the  proceedings  for  the  protection  of  the 
parties  in  the  exercise  of  its  inherent  power,  upon  fixing  the 
bond  it  is  usual  to  order  the  stay.3 

(2)  Appellate  Court.  —  The  court  of  last  resort  has  jurisdiction 

on  notice  of  a  motion  at  a  remote  term;  a  stay  of  execution    while  a  writ  of 

furthermore,  in  the  former  case  there  error  to  the  final  judgment  in  the  state 

was  no  response  or  resistance  to  the  court   was    pending   in   the   Supreme 

motion,   and   without  other  evidence  Court  of   the   United    States,    where, 

the  court  had  reason  to  infer  from  tack  under  the  practice  of  that  court  and  the 

admissions  thai,    no  supersedeas  had  Acts  of  Congress,  the  writ  of  error  was 

been   issued,   and   upon  that  ground  not  delivered  in  time,  the  court,  how- 

alone  assumed  that   none    had   been  ever,  saying  that  if  it  misunderstood 

issued.  the  practice  of*  the  Supreme  Court  of 

Issuance  of  Writ.  —  It  appears  that  the    United  States  in   this,    the  latter 

in  Texas,  upon  the  execution  of  a  su-  would,    no    doubt,   upon    application, 

persedeas  bond  the  clerk  issues  a  writ  secure  a  correction  of  the  mistake  by 

of  supersedeas.     Patrick  v.   Laprelle,  ordering  a  supersedeas,  which  would 

(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  be  cheerfully  obeyed  by  the  state  court. 

872.  Beveraal  Sought  by  Successful  Plaintiff. 

1.  See  Wilson  v.  Yonge.  54  Ark.  353;  —  Where  a  plaintiff  seeks  a  reversal  of 

Lowry  v.  Bryant,  3  HI.  2;  Blackerby  a  judgment   in  his  own  favor,  it  has 

v.  People,  10  111.  267;  Mitchell  v.  Greg-  been  held  that  a  supersedeas  will  not 

ory,  94  Ind.  365  [citing  Burk  v.  How-  be  granted,  as  the  plaintiff  does  not 

ard,  15  Ind.  219;  Jones  v.  Droneberger,  require   the  restraining  power  of  the 

23   InJ.    74.   and    Ham   v.   Greve.   41  court   to  prevent   him   from   pressing 

Ind.  531];  Central  Branch  Union  Pac.  the  collection  of   his  own  judgment. 

R.    Co.    v.    Andrews,    34   Kan.    563;  Carr  v.   Miner,   40  111.  33.    See  also 

Topeka  v.  Smelser,  5   Kan.  App.  95;  Bronson  v.  La  Crosse,  etc.,  R.  Co.,  1 

O^ensboro,   etc.,   R.  Co.   v.  Barclay,  Wall.  (U.  S.)  405. 

(Ky.  1897)  43  S.  W.  Rep.  178;  Grant*.  8.  Lee  Chuck  v.   Quan  Wo  Chong 

Lathrop,  23  N.  H.  67;  Atchison,  etc.,  Co.,  81  Cal.  222;  Eno  v.  New  York  £1. 

R.  Co.  v.  Martin,  7  N.  Mex.  158;  Texas  R.  Co.,  15  N.  Y.  App.  Div.  336. 

Bldg.  Assoc.  No.  8  v.  Aurora  F.  &  M.  In  Virginia,  by  statute,  the  court  or 

Ins.  Co.,  34  Ohio  St.  291;  Pirn  v.  Nichol-  judge  to  whom  the  petition  for  appeal 

son,  6  Ohio  St.   178;  Stafford  v.  Wil-  is  presented  may  stay  the  proceedings 

liaras,  (Tenn.  1889]  13  S.  W.  Rep.  793;  in  part  as  well  as  in  whole.     Cralle  v. 

Campbell  v.  Boulton,  3  Baxt.  (Tenn.)  Cralle,  81  Va.  773. 

354  [citing  Combs  z/.  Vogeli,  7  Baxt.  3.  Penn  Mut.  L.  Ins.  Co.  v.  Creigh- 

(Tenn.)  271];  Mowry  v.  Davenport,  6  ton   Theatre  Bldg.  Co.,  51   Neb.   659 

Lea  (Tenn.)  83.  Uiting   Gandy   v,  State,   10  Neb.  243; 

Error  from  United  States  Supreme  Court  State  v.  Judges,  19  Neb.  149;  Cooper- 

to  Stato  Court.— In  Pennsylvania  R.  rider  z>.  State,  46  Neb.  84;  Home  P.  Ins. 

Co.   v.  Com  ,  39  Pa.  St.  403,  upon  a  Co.  v.  Dutcher,  48  Neb,  755];  Parker 

writ  of  error  from  the  Supreme  Court  v.  Hannibal,  etc.,  R.  Co.,  44  Mo.  419, 

of  the  United  States  to  the  Supreme  applying  the  rule  stated  in  the  text  to 

Court   of    the  state,   application   was  an  appeal  from  an  order  overruling  a 

made  to  the  Supreme  Court  of  the  state  motion   to  quash  an  execution  where 

for  a  writ  of  supersedeas.     It  was  held  the  bond  provided  for  relates  to  an  ap- 

that  the  defendant  was  not  entitled  to  peal  from  the  judgment. 
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to  issue  an  order  of  supersedeas  to  preserve  the  status  quo 
the  parties  to  an  appeal  pending  a  determination  upon  its  mer 
when,  for  want  of  such  an  order,  the  appeal  may  be  rendered 
no  value  to  the  party  appealing  and  the  judgment  of  the  court 
last  resort  rendered  ineffective,  and  if  it  can  do  so  without  depri 
ing  the  adverse  party  of  a  substantial  right;  *  and  it  will  exerci 
its  power  only  upon  the  'terms  which  the  statute  requires  f 
perfecting  a  stay  in  the  lower  court,  such  as  that  the  par 
applying  enter  into  a  sufficient  undertaking.8 

Cases  Proper  for  Exercise  of  Power.  —  In  cases  which  do  not  fall  with 
the  provisions  of  the  statute,  the  Supreme  Court  may,  in  i 
discretion,  after  it  obtains  jurisdiction  of  the  cause,  order 
supersedeas  upon  such  terms  as  it  may  prescribe;8  and  in  IB 
manner,  where  the  supersedeas  effected  by  operation  of  law  upc 
the  execution  of  a  proper  bond  is  violated,4  or  where  the  low< 
court  improperly  refuses  to  grant  a  supersedeas  when  it  is  a  mat 
ter  of  right,  the  appellate  court  has  inherent  power  to  stay  th 
proceedings  on  appeal.5  In  like  manner,  also,  where  a  supei 
sedeas  bond  pending  an  appeal  is  shown  to  be  inadequate,  th 
Supreme  Court  may  order  a  bond  sufficient  to  protect  the  partie 

1.  Dads  v.  Tarwater,  13  Ark.  52;  which  would  probably  be  remedied  b 
Hill  v.  Finnigan,  54  Cal.  494;  Matter  the  determination  of  the  appeal.  Stat* 
of  Brunor,  21   N.  Y.  App.  Div.  259;     v.  Burns,  21  Wash.  227. 

Levy  v.  Goldberg,  40  Wis.  308;  Janes-        Without  Bond  or  Notice. —  In  Sou// 
ville  v.  Janesville  Water  Co.,  89  Wis.  Carolina  the  appellate  court  or  any  jus 
159;    Hudson   v.   Smith,   9   Wis.    122;  tice  t hereof  may  entertain  an  applica. 
Northwestern  Mut.  L.  Ins.  Co.  v.  Park  tion    from    any   party   to    the   appeal 
Hotel  Co.,  37  Wis.  131;  State  v.  Burns,  for  an  order  slaying  further  proceed- 
21  Wash.  227.  ings  pending  appeal,  and  the  justice 
Where  an  appeal  was  applied  for  and  can  exercise  a  wise  discretion  in  grant- 
refused  in  a  case  in  which  the  party  ing  such  an  order  as  he  thinks  proper 
was  entitled  to  the  appeal,  and  upon  to  carry   out    that   intention,  with  or 
application   to  the  Court  of  Appeals  it  without  security,  and  without  notice, 
appeared  that  the  judges  of  that  court  Matthews  v.  Nance,  49  S.  Car.  322. 
were  not  in  ihe  state,  upon  an  applica-        3.  Home  F.  Ins.  Co.  v.  Dutcher,  48 
tion  to  one  of  the  judges  of  the  Su-  Neb.  755;  Enov.  New  York  El.  R.  Co., 
pre/ne  Court  during  the  recess  of  the  15  N.  Y.  App.  Div.  336,  holding  that 
latter  court  for  a  writ  of  mandamus  to  where  there  was  no  provision  of  the 
compel   (he   allowance  of  the  appeal,  statute  as  to  the  security  which  might 
the   latter   court,  in    the    exercise   of  be    given    to   stay    proceedings  upon 
its  supervisory  jurisdiction,  stayed  the  a  judgment  of  a  particular  kind,  the 
proceedings  of  the  District  Court  until  court   nevertheless   had    power   upon 
the  judges  of  the   Court   of  Appeals  motion   to  stay  the  operation  of  the 
could   act  on    the   demand   for   man-  judgment  pending  an  appeal;  that  the 
damus  to  compel  the  allowance  of  the  proper  practice  was  10  make  a  motion 
appeal.     State  v.  Monroe,  51  La.  Ann.  in   the  appellate  division,  though  the 
161.  court  would  not  decide  that  it  could 

2.  Eevy  v.   Goldberg,   40  Wis.  308;  not  be  made  at  special  term.    See  also 
Hill  v.  Finnigan,  54  Cal.  494.  Genet  v.   Delaware,  etc.,  Canal  Co., 

Consideration  of  Merits  of  Application.  113  N.  Y.  475* 
—  Before   the    court   will    make  such        4.  See  infra,  II.  6.  Remedy  for  Vio- 

order  it  will  look  far  enough  into  the  lation;    II.  6.  c.  Supersedeas  from  Ap- 

merits  of  the  application  to  ascertain  peltate  Court. 

whether  some  substantial  right  of  the        5.  Janesville     v.    Janesville   Water 

complaining  party  has   been  invaded  Co.,  89  Wis.  159;  Hudson  v.  Smith,  9 
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and  continue  the  supersedeas  in  force,1  And  it  has  been  held 
that  an  undertaking  to  stay  execution  may  be  filed  after  an 
appeal  has  been  taken,  as  where  the  appellant  has  been  unable 
to  procure  such  stay  by  reason  of  the  failure  of  the  sureties  to 
justify  before  the  clerk,  in  which  case  the  appellate  court  has 
authority  to  permit  such  undertaking  to  be  filed  after  the  appeal 
is  taken.* 

When  Power  Cannot  Be  ExercUed.  —  But  where  a  party  is  not  entitled 
as  a  matter  of  right  to  a  supersedeas  in  a  court  below,  as  where 
the  stay  of  a  judgment  pending  an  appeal  is  a  matter  of  discre- 
tion with  the  trial  court,8  or  where  there  is  no  appeal  pending,4 
or  where  the  writ  of  error  has  not  been  sued  out  and  served 
within  the  time  prescribed  by  the  statute  in  order  that  it  may 
operate  as  a  stay,5  the  appellate  court  cannot  issue  a  supersedeas. 

d.  Where  Execution  Issues  Before  Appeal  or  Error. 

—  Where  an  execution  may  issue  before  a  writ  of  error  is  sued 
out  or  appeal  is  perfected,  but  a  statute  provides  that  upon  the 
perfecting  of  the  appeal,  or  the  suing  out  of  the  writ  of  error  and 
the  execution  of  the  proper  supersedeas  bond,  proceedings  on 
the  judgment  short  of  the  full  execution  of  the  writ  may  be 

Wis.  122;  Levy  v.  Goldberg,  40  Wis.  permission  of  the  justice  or  judge  of 

308;  Ex  p.  Milwaukee  R.  Co.,  5  Wall,  the  appellate  court,  it  was  held  that 

(U.  S.)  188.  where  upon  appeal  within  the  time  the 

1.  McClatchy  v.  Sperry,  (Cal.  1899)  bond  was  approved,  but  was  ordered 
58  Pac.  Rep.  529;  Hill  v.  Finnigan,  54  to  operate  as  a  supersedeas  as  to  a 
Cal.  493;  Edgerton  v.  West,  38  Fla.  part  only  of  the  judgment,  the  Supreme 
338;  Tulleys  v.  Keller,  42  Neb.  788;  Court  would  not  grant  a  motion  that 
American  Brewing  Co.  v.  Talbot,  135  the  entire  decree  be  superseded,  be- 
Mo.  172  [citing  State  v.  Rombauer,  cause  a  justice  thereof  assigned  to  the 
104  Mo.  619;  Jerome  v.  McCarter,  21  circuit  in  which  the  judgment  was 
Wajl.  (U.  S.)  17;  Knox  County  v.  U.  rendered  had  full  authority  under  the 
S.,  25  L.  Ed.  (U.  S.)  191;  Williams  v.  statute  further  to  stay  execution  if  ap- 
Claflin,  103  U.  S.  753.  See  also  Florida  plication  was  made  to  him  for  that  pur- 
Orange  Hedge  Fence  Co.  v.  Branham,  pose.  Covington  Stock  Yards  Co.  v. 
32   Fla.    289];    Morse    v.    Hasbrouck,  Keith,  121  U.  S.  248. 

(Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas.  4.  Guilfoyle  v.  Pierce,  22  N.  Y.  App. 

(N.  YO417;  Quails  v.  Sayles,  18  Tex.  Div.  131. 

Civ   App.  400;  Seward  v,  Corneau,  102  5.  Kitchen  v.  Randolph,  93  U.  S.  86; 

U.  S.   161  [citing  Martin  v.   Hunter,  1  Sage    v.    Central    R.    Co.,   93   U.    S. 

Wheat.  (U.  S.)  304;  Davidson  v.  Lanier,  420. 

4  Wall.  (U.  S.  447].  Second  Writ  on  Aooount  of  Negligence 

2.  Tompkins  v.  Montgomery,  116  of  Clerk. —  Power  to  issue  a  super- 
Cal.  123;  Hill  v.  Finnigan,  54  Cal.  493.  sedeas  to  a  subordinate  court  does  not 

3.  Board  of  Medical  Examiners  v.  exist  in  the  Supreme  Court  of  the 
Kellogg,  14  Mont.  243,  holding  that  in  United  Slates,  where  an  appeal  has 
such  a  case  if  the  trial  court  refuses  not  been  taken  and  a  proper  bond  given 
the  stay,  the  appellate  court  will  not  within  the  time  prescribed  by  an  Act 
grant  the  motion  for  a  stay  pending  of  Congress;  but  where  the  appeal  was 
the  appeal  where  it  does  not  appear  duly  taken  and  the  aggrieved  party  was 
that  there  has  been  an  abuse  of  the  obliged  to  sue  out  a  second  writ  of  er- 
discretion.  ror  in  consequence  of  the  clerk  below 

Under  a  statute  requiring  security  having  neglected  to  send  up  the  record 

to  be  given  within  ten  days  after  the  in  season,  or  where  the  granting  of  such 

rendition  of  judgment,  and  permitting  a  writ  became  necessary  to  the  exer- 

supersedeas  after  that  time  with  the  cise  of  the  appellate  jurisdiction  of  the 
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stayed,  the  court  will  order  the  further  execution  of  the  judgment 
to  be  stayed  upon  the  perfecting  of  the  appeal  or  the  suing  out 
of  the  writ  of  error  as  above  indicated,1  or  the  trial  court  may 
stay  proceedings  for  a  specified  time  until  an  appeal  is  taken,  and 
execution  cannot  issue  between  that  time  and  the  expiration  of 
the  stay.* 

5.  Effect  of  Supersedeas — a.  In  General. — The  effect  of  a 
supersedeas  is  not  to  vacate  or  annul  the  judgment  or  decree, 
but  is  merely  to  stay  further  proceedings  upon  it  and  leave  mat- 
ters in  the  condition  in  which  they  were  when  the  supersedeas 
took  effect,  and  until  the  appellate  court  can  hear  the  parties  on 
the  questions  involved.8  Accordingly  it  prevents  the  taking  of 
any  step  under  execution  of  the  judgment  or  decree,4  though  on 
the  other  hand  "it  is  held  in  many  cases  that  it  will  not  stay  pro- 
court,  as  where  the  subordinate  court  v.  South  Salem  Land  Co.,  94  Va.  28; 
improperly  rejected  the  sureties  to  the  Bristow  v.  Home  BIdg.  Co.,  91  Va.  18; 
bond,  the  Supreme  Court  may  order  a  Cralle  v.  Cralle,  81  Va.  775:  Kreglo 
supersedeas.  French  v.  Shoemaker,  vt  Fulk,  3  W.  Va.  74;  Fawcett  v.  Su- 
12  Wall.  (U.  S.)  too;  Slaughterhouse  perior  Ct.,  15  Wash.  345  [citing  People 
Cases,  10  Wall.  (U.  S.)  273.  v.    Stephenson,   98    Mich.    218;   State 

1.  Delafield  v.  Sandford,  3  Hill  (N.  v.  Woodson,  128  Mo.  497;  Fylpaa  v. 
Y.)  473;  Livingston  v.  New  York  El.  Brown  County,  6  S.  Dak.  634;  Allen 
R.  Co.,  60  Hun  (N.  Y.)  473.  v.  Robinson,    17  Minn.   113;  Jayne  v. 

9.  Laux  v.  Gildersleeve,  22  N.  Y.  Drorbaugh,  63  Iowa  711;  State  v. 
App.  Div.  98,  holding  that  if  the  Meeker,  19  Neb.  444;  Walls  v.  Palmer, 
proper  bond  is  executed  before  the  ex-  64  Ind.  493];  Slaffords  v.  King,  90 
piration  of  the  stay,  it  operates  to  stay     Fed.  Rep.  140. 

proceedings  pending  the  appeal,  and  4.  Anderson  v.  Anderson,  123  Cal. 
an  execution  issued  within  the  stay  445;  State  v.  Phillips,  32  Fla.  403; 
period  must  be  set  aside.  Burns  v.  Led  better,  54  Tex.  374;  State 

In  Illinois  it  was  held  that  an  order  v.  Superior  Ct.,  12  Wash.  677;  Dunbar 
granting  an  appeal  did  not  of  itself  v.  Dunbar,  5  W.  Va.  567;  Sexion  v. 
divest  the  plaintiff  of  the  right  to  an  Pickett,  24  Wis.  348.  See  also  last  j> re- 
execution    upon   the   adjournment  of    ceding  note. 

the  court;  that  the  judgment  became  "Proceeding  upon  the  Judgment"  — 
operative  from  the  last  day  of  the  term  Collection  of  Alimony.  —  An  attempt  to 
and  continued  so  until  the  appeal  was  collect  a  judgment  for  alimony  by  exc- 
perfected  by  the  filing  of  the  bond,  and  cution  pending  an  appeal  is  a  "  pro- 
that  the  refusal  of  the  court  to  stay  ceeding  upon  the  judgment,"  and 
proceedings  under  an  execution  in  such  pending  the  appeal  is  stayed  by  the 
circumstances  could  not  be  assigned  for  execution  of  the  undertaking  p re- 
error,  as  the  application  was  addressed  scribed  by  the  code.  Anderson  v. 
to  the  sound  discretion  of  the  court.  Anderson,  123  Cal.  445. 
Branigan  v.  Rose,  8  III.  123.  So    where    a    demurrer    to    a    bill 

3.  Powell  v.  Florida  Land,  etc.,  Co.,  brought  to  vacate  a  decree  of  divorce 
(Fla.  1899)  26  So.  Rep.  700;  Bacon  v.  was  overruled,  and  upon  appeal  the 
Green,  36  Fla.  322  [citing  Nill  v.  Com-  court  ordered  that  the  appeal  should 
pa  ret,  16  Ind.  107;  Randies  v.  Randies,  operate  as  a  supersedeas  until  the 
67  Ind.  434;  Runyon  v.  Bennett,  4  hearing  in  the  appellate  court,  and 
Dana  (Ky.)  599;  Curtis  v.  Root,  28  III.  thereafter,  pending  the  appeal,  the 
367;  Low  v.  Adams,  6  Cal.  277];  Semple  lower  court  made  an  order  of  reference 
v.  Eubanks,  13  Tex.  Civ.  App.  418  [at-  to  ascertain  what  would  be  a  reason- 
ing  Gruner  v.  Westin,  66  Tex.  209;  able  sum  to  allow  to  the  wife  for  her 
Smith  v.  Kale,  32  Tex.  290;  Thule-  support  and  maintenance  pending  suit, 
meyer  v.  Jones,  37  Tex.  571;  Woodson  etc..  it  was  held  that  such  action  was 
v.  Collins,  56  Tex.  168;  Texas  Trunk  without  authority.  State  v.  Phillips, 
R.  Co.  v.  Jackson,  85  Tex.  607];  Martin    32  Fla.  403. 
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ceedings  coUaterai  to  and  not  in  execution  of  the  judgment.1 
b.  Effect  upon  Execution  —  (i)  Before  Issuance.  —  Where 

a  supersedeas  and  stay  of  proceedings  has  been  perfected,  no 
execution  can  issue  pending  such  stay,*  and  in  this  connection 
the  word  "execution  "  comprehends  not  merely  the  ordinary  writ 
of  execution  to  collect  money,  but  any  and  all  process  for  the 
enforcement  of  the  affirmative  command  of  the  judgment.8 

1.  In  Illinois  it  was  held  that  a  super-  Mercantile  Co.  v.  Fussy,  13  Mont.  401, 

sedeas  did   not  have  the  effect  of  pre-  .citing  Territory  v.  Fallis,  2  Mont.  236; 

venting  the  clerk  from  issuing  his  fee  Flynn    v.    Cottle,   47    Cal.    526;    and 

bill  to  collect  the  costs  occasioned  by  British   Bark   Latona  v.    McAllep,    3 

the   respective   parties,   but    only    re-  Wash.  Ter.  332^. 

strained  the  successful  party  from  pro-  In  Pennsylvania,  where  a  supersedeas 

ceeding    under    his    own    judgment,  bond  is  executed  and  approved  upon 

Carr  v.  Miner,  40  111.  33.  an  appeal  from  a  final  decree  in  equity 

In  Kansas  it  was  held  that  in  none  of  for  certain  purposes  not  involving  the 
the  piovisions  of  the  code  for  staying  enforcement  of  the  decree,  the  power 
proceedings  on  appeal  was  the  under-  of  the  court  below  is  not  suspended, 
taking  made  to  stay  any  of  the  pro-  Pending  the  appeal,  which  operates  as 
ceedings  beyond  the  issuance  of  an  exe-  a  stay  of  proceedings  to  enforce  the 
cution  to  enforce  the  judgment  or  final  terms  of  the  decree,  the  court  has  a 
order  of  the  court.  Central  Branch  right  to  control  the  action  of  the  re- 
Union  Pac.  R.  Co.  v.  Andrews,  34  spective  parties,  so  far,  at  least,  as  to 
Kan.  563;  Topeka  v.  Smelser,  5  Kan.  preserve  the.  status  in  quo  of  each  in 
App.  95.  relation  to  the  possession  of  the  dis- 

The   institution   of    proceedings    in  puted  location;    but  in   doing  so  the 

error  in  the  Supreme  Court,  and  the  recognized  rules  of  practice  should  be 

giving  of  a  supersedeas  bond,  under  a  observed.    New  Brighton,  etc.,  R.  Co.'s 

code   provision,   will  not   prevent   the  Appeal,  105  Pa.  St.  24. 

plaintiff  from   maintaining  an   action  In  Wisconsin  an  appeal  and  stay  of 

upon  a  bond  given  to  secure  the  dis-  proceedings  only  prevents  the  taking 

charge  of  the  defendant  from  arrest  in  of  any  steps  to  execute  a  judgment, 

the  original  case.    A  supersedeas  bond  and  does  not  prevent  the  party  from 

only  stays  the  execution  of  a  judgment  giving  such  notice  of  the  entry  of  judg- 

or  final  order  sought  to  be  reversed,  ment  as  to  set  running  the  time  limited 

Heizer  v.  Pawsey,  47  Kan.  33.  for  taking  an  appeal  or  settling  bills  of 

In  Minnesota,  by  statute,  an  appeal  exceptions.     Sexton  v.  Pickett,  24  Wis. 

with   a   proper  stay  bond  stays  "  all  346. 

proceedings  thereon,"  and  under  this  Effect  of  Appeal  Generally  as  Annulling 

provision  it  was  held  that  the  entry  of  or  Vacating  Judgment  of  Lower  Court, 

a  judgment   after   the  refusal  of  the  — See  article  Appeals,  vol.  2,  p.  1. 

court  to  open   a  default   and    permit  2.  Kountze  v.    Erck,   45    Neb.   288; 

a  defendant  to   answer,  except   upon  State  Bank  v.  Green,  8  Neb.  297;  Staf- 

certain  terms,  was  not  a  proceeding  on  fords  v.  King,  90  Fed.  Rep.  140.     And 

the  order  refusing  so  to  open  the  judg-  see  cases  cited  supra  under  a.  In  Gen- 

ment,  and  therefore  was  not  stayed  by  era/. 

an  appeal  from  such  order.     Exley  v.  3.  State  v.  Klein,  137  Mo.  673;  State 

Berryhill,  37  Minn.  182.  v.  Ranson,  86  Mo.  327;  State  v.  Wood, 

In  Montana,  where  a  proper  undertak-  142  Mo.  134;  State  v.  Lewis,  76  Mo. 

ing  on  appeal  to  stay  proceedings  has  370. 

been  executed,  the  appeal  stays  pro-  A  Writ  of  Assistance,  where  that  is  an 
ceedings  of  the  trial  court  "  upon  the  appropriate  process  to  carry  the  judg- 
judgment  or  order  appealed  from,"  but  ment  or  decree  into  effect,  cannot  issue 
does  not  divest  the  trial  court  of  power  pending  an  appeal  with  supersedeas, 
to  settle  and  certify  such  statements  as  Hunt  v.  Oliver,  109  U.  S.  177;  State  v. 
are  provided  in  the  law  of  practice  to  Wood,  142  Mo..  134. 
present  the  matters  of  law  and  fact  to  Prooess  in  Chancery.  —  The  process  by 
the  appellate  couri  for  review,  provided  which  decrees  are  usually  enforced  in 
they  are  presented  and  settled  within  equity,  whether  by  attachment  or  se- 
ttle lime  prescribed  ty  law.     Williams  questration,  cannot  be  proceeded  with 
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(2)  After  Issuance.  —  The  writ  of  supersedeas  stays  all  pro- 
ceedings if  the  judgment  has  not  already  been  executed.  The 
form  of  the  writ  which  followed  as  an  auxiliary  of  the  writ  of 
error  commanded  that  "if  the  judgment  be  not  executed  before 
the  supersedeas,  the  sheriff  is  to  stay  from  executing  any 
process  of  execution  until  the  writ  of  error  is  determined."  *  It 
seems  that  originally  a  supersedeas  did  not  effect  the  stay  of  an 
execution  which  had  been  levied  before  the  issuance  of  the  writ,8 
but  under  the  more  modern  statutes  providing  for  the  allowance 
and  the  perfecting  of  a  supersedeas  upon  the  execution  of  a 
prescribed  bond,  this  common-law  rule  and  the  theory  that  the 
levy  and  sale  under  an  execution  are  indivisible  and  that  the 
execution  must  be  regarded  as  fully  executed  from  the  time  of 
the  levy  are  changed ;  a  supersedeas  becomes  effective  notwith- 
standing a  levy,3  or  entirely  supersedes  what  has  been  done  under 

after  an  appeal  has  been  perfected  and  Pa.   L.  J.  Rep.  325;  Boise  County  v. 

the  bond  required  by  statute  executed,  Gorman,  19  Wall.  (U.  S.)66i;  Stafford s 

and  the  adoption  by  the  court  of  the  v.  King,  90  Fed.  Rep.  140. 
writ  of  ft.  fa.  as  final  process  to  execute        Order  of  Supersedeas  Concludes  Officer. 

decrees  for  the  payment  of  money  can-  —  Where  the  record  shows  the  fiat  of  a 

not  alter  the  effect  which  the  law  de-  judge  directing  a  supersedeas  to  issue, 

signed  to  give  the  perfected  appeal,  the  sheriff  having  the  execution  in  his 

Where  such  writ  has  not  been  fully  ex-  hands  need  not  look  beyond  this;  it  is 

ecuted  before  the  appeal  is  perfected,  not  for  him  to  inquire  into  the  grant  of 

the  court  can  do  no  act  by  which  the  the  fiat,  but  only  as  to  the  jurisdiction 

appeal   can   be   enforced.     Chillas    v  of  the  court  to  grant  it.     Williams  v. 

Brett,  5  Pa.  L.  J.  Rep.  325.  Stewart,  12  Smed.  &  M.  (Miss.)  533. 

1.  Ringgold's  Case,  1  Bland  (Md.)  7,  A  Supersedeas  Has  Ho  Retroactive  Op- 
citing  Meriton  v.  Stevens,  Willes  281.  eration,  and  "  a  consequence  ol  this  is 

2.  Bacon  v.  Green,  36  Fla.  320  [citing  that  whatever  is  done  under  the  judg- 
Boyle  v.  Zacharie,  6  Pet.  (U.  S.)  648;  merit,  after  and  while  it  is  superseded. 
Northwestern  Express  Co.  v.  Landes,  being  done  without  authority  from  the 
6  Minn.  564];  Beatty  v.  Chapline,  2  judgment,  which  is  then  powerless, 
Har.  &  J.  (Md.)7;  Peterson  v.  Wayne  and  against  the  authority  and  mandate 
Circuit  Judge,  ic8  Mich.  608  [citing  of  the  supersedeas,  should  be  set  aside 
Blanchard  v.  Myers,  9  Johns.  (N.  Y.)  as  improperly  and  irregularly  done; 
66;  Kinnie  v.  Whitford,  17  Johns.  (N.  but  that  whatever  is  done  according  10 
Y.)34];  Patchin  r>.  Brooklyn,  13  Wend,  the  judgment  before  the  supersedeas 
(N.  Y.)  664;  Payfer  v.  Bissell,  3  Hill  takes  effect  is  upheld  by  the  authority 
(N.  Y.)  239;  Chillas  v.  Brett,  5  Pa.  L.  of  the  judgment,  and  is  not  over- 
J.  Rep.  325.  reached  by  the  supersedeas."    Runyon 

3.  Burns  v.  Tennessee,  etc.,  R.  Co.,  v.  Bennett,  4  Dana  (Ky.)  599. 

112  Ala.  498;  Hill  v.  Finnigan,  54  Cal.  Levy  Preserved.  —  In  some  cases  it 

494;    Lee  Chuck  v.  Quan   Wo  Chong  has  been  held   that  a  stay   bond   on 

Co.,  81    Cal.  222;  Eakle  v.  Smith,  24  appeal  does  not  abrogate  proceedings 

Md.  339;  Northwestern  Express  Co.  v.  already  had,  but  merely  stays   them. 

Landes,  6  Minn.  564;  Delafield  v.  Sand-  and  therefore  where  execution  is  levied 

ford,  3  Hill  (N.  Y.)  473,  holding  that  before  the  appeal,  the  stay  bond  sim- 

under  the  revised  statutes  then  in  force,  ply  suspends  further  proceedings,  and 

a  writ  of  error  and  order  staying  pro-  does   not  defeat   the  levy.      Hastings 

ceedings  at  any  time  stayed  proceed-  First  Nat.   Bank  v.  Rogers,  13  Minn, 

ings  even   after  levy,  and  under  the  407;  Robertson  p.  Davidson,  14  Minn, 

section  providing  for  such  stay,  if  the  554;     Northwestern    Express    Co.    v. 

execution   had   been   issued   and   not  Landes,  6  Minn.  564. 

fully  executed,  a  levy  was  not  a  full  But  in    Wisconsin  it  was  held   that 

execution  without   a  sale;    Arnold  v.  notwithstanding  an  appeal  with  an  un- 

Fuller,  1  Ohio  462;  Chillas  v.  Brett,  5  dertaking  operating  as  a  supersedeas 
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the  execution  and  discharges  the  levy  altogether.1 

Judgment  Completely  Executed.  —  But  if  the  judgment  has  been  com- 
pletely executed  by  levy  and  sale,  there  is  nothing  upon  which  a 
supersedeas  can  operate,  and  it  will  be  ineffectual.* 

(3)  Execution  Issued  in  Violation  of  Stay.  —  It  has  been  held 

did  not  ipso  facto  release  a   levy,  the  lity.      Brisban    v.    Caines,   11    Johns. 

Supreme  Court  had  inherent  power  to  (N.  Y.)  197;  People  v.  Judges,  1  Wend, 

recall  an   execution   and   release    the  (N.  Y.)  81. 

levy  upon  terms  that  were  just  and  1.  Sam  Yuen  v.  McMann,  99  Cal. 
equitable.  Tilley  v.  Washburn,  91  501;  Bacon  v.  Green,  36  Fla.  320;  Par- 
Wis.  106,  wherein  the  Supreme  Court  ker  v.  Dean,  45  Miss.  419;  Rocco  v. 
ordered  the  release  of  the  levy  upon  Parczyk,  9  Lea  (Tenn.)  335. 
condition  that  the  party  applying  there-  Partial  Execution.  —  In  an  action  for 
for  should  first  pay  to  the  sheriff  his  unlawful  detainer  the  defendant  and 
fees  in  full  upon  the  said  execution,  his  property  must  be  removed  from  the 
and  ten  dollars  costs  to  the  attorney  premises  and  the  estate  be  turned  over 
of  the  respondent,  and  the  fees  of  I  he  to  the  plaintiff  in  order  to  constitute  a 
clerk  of  the  Supreme  Court  on  the  complete  execution  of  the  judgment, 
motion.  and  if  such  judgment  has  been  par- 
Execution  Not  Set  Aside.  —  Where  an  dally  executed  only,  before  the  stay  is 
execution  is  properly  sued  out  before  perfected,  the  defendant  is  entitled  to 
an  appeal  is  taken,  upon  executing  the  remain  in  possession  and  to  be  fully  re- 
proper  supersedeas  bond  under  the  stored.  Lee  Chuck  v.  Quan  Wo Chong 
statute  the  court  will  order  execution  Co.,  81  Cal.  222. 

to  be  stayed  pending  the  appeal,  but  2.  Bryan  v.  Berry,  8  Cal.  130;  Hoppe 

should   not    set  aside   the   execution,  v.  Hoppe,  99  Cal.  536;  Archer?.  Han, 

Livingston  z>.  New  York  El.  R.  Co.,  60  5  Fla.  253;  Polk  County  v.  Johnson,  21 

Hun  (N.  Y.)  473.  Fla.   577;    Hyatt  v.  Clever,   104   Io«va 

So  under  Acts  of  Congress  upon  this  338;  Blunt  v.  Greenwood,   1  Cow.  (N. 

subject    holding    that   a    supersedeas  Y.)  21;  White  v.  Jones,  1  Wash.  (Va.) 

bond   could  be  executed  within  sixty  116;  Kreglo  v.  Fulk,  3  W.  Va.  74. 

days    after    a    judgment    01    decree,  Confined  to  Interlocutory  Decree. —  In 

though  if  not  executed  within  ten  days  Tennessee,  upon  the  insistence  that  no 

a  writ  of  execution  might  issue  on  the  supersedeas  could  be  issued  because 

judgment  or  decree,  it  was  held  that  judgment  had  been  executed,  it  was 

if  a  writ  of   execution   issued  before  held   that    the    case  announcing   this 

the  perfecting  of  a  supersedeas  bond,  rule  related  to  supersedeas  of  inter- 

the  latter  would  stay  all  further  pro-  locutory    decrees   and   not    to  a   final 

ceedings  but  would  not  have  any  retro-  decree.     Stafford   v.  Williams,  (Tenn. 

active   effect.     Boise   County   v.   Gor-  1889)  r3  S.  W.  Rep.  793,  citing  Kearney 

man,  19  Wall.  (U.  S.)  661.  v.  Jackson,  1  Yerg.  (Tenn.)  294. 

But  it  was  also  held  that  where  an  Execution  Before  Expiration  of  Time 

execution  is  issued  before   the  super-  for  Bail.  —  A    writ    of  error   and   bail 

sedeas  bond  is  filed,  the  filing  of  the  within   four  days  after   judgment  is 

supersedeas  bond  effects  a  stay  of  the  perfected  supersedes  execution,  though 

execution   and  it  should   be  counter-  it  is  levied,  and  if  a  writ  of  possession 

manded   under  the   statute.     Allen  v.  is  executed, restitution  will  be  awarded. 

Church,  101  Iowa  116.  A  judge  may  enlarge  the  time  by  order 

Execution    Sued  Out  Between  Error  beyond  the  four  days,  in  which   case 

and  Bail.  —  Where  the  law  allows  a  the  court  will  give  relief  by  directing 

certain  number  of  days  within  which  proceedings  on  the  execution  to  stay, 

to  put  in   bail,  but   the   plaintiff  may  or   by   granting  such  relief  from  the 

take  out  execution  after  the  allowance  operation  of  the  execution  as  the  cir- 

of  a  writ  of  error  and  before  bail  is  put  cumstances  require.  Jackson  v.  Schau- 

in,   execution   sued   out   within    such  ber,  7  Cow.  (N.  Y.)  417. 

time  is  at  the  plaintiff's  peril ;  if  the  Notice.  —  Where    an     habere   facias 

writ  of  error  is  regularly  followed  up  was  issued  after  the  date  of  the  cerlifi- 

by  putting  in  bail,  the  execution  will  cate  of  supersedeas,   but   was  issued 

be  set  aside,  but  if   bail   in   error  is  and  executed  before  the  certificate  was 

not  put  in,  the  writ  of  error  is  a  nul-  filed  and  before  notice  to  the  officer  or 
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that  an  execution  issued  after  a  proper  bond  or  recognizance    t< 
stay  execution  is  merely  voidable,  and  not  absolutely  void.  * 

c.  Self-executing  Judgment. —  Under  the  statutes    regu- 
lating the  filing  of  supersedeas  bonds,  it  is  held  that  as  a    super- 
sedeas has  the   effect   of   merely  staying   proceedings  without 
destroying  the  force  and  effect  of  the  judgment,  and  leaves  the 
proceedings  in  the  condition  in  which  it  finds  them,  and  as  a  se7/- 
executing  judgment  requires  no  proceeding  for  its  enforcement, 
there  is  nothing  upon  which  a  stay  bond  can  operate  in  the  case 
of  such  a  judgment.* 

Judgments  of  Ouster  and  Removal.  —  The  rule  last  stated  is  applied  to 
judgments  of  removal  or  ouster,  as  in  quo  warranto  proceedings, 
and  it  is  held  that  as  no  process  is  necessary  to  place  a  successful 
relator  in  possession  of  an  office,  a  writ  of  error  will  not  operate 
as  a  supersedeas  to  prevent  him  from  exercising  the  functions  of 
the  office,3  and  the  filing  of  the  supersedeas  bond  will  not  sus- 
pend a  judgment  of  ouster  or  removal.4 

the  plaintiff,  it  was  held  that  (he  pro-  Church,  101   Iowa  116;  State  v.  Wood- 

ceeding  was  valid.     Run  yon  v.  Ben-  son,  118  Mo.  497;  Fawcett  v.  Superior 

nett,  4  Dana  (Ky.)  599.  Ct.,    15    Wash.    345  [citing  Graves    v. 

Bettitution.  —  "  If  the  judgment  be  Maguire,  6  Paige  (N.  Y.)  379;  Clark  v. 

reversed,  a  writ  of  restitution  issues  to  Clark,  7  Paige  (N.  Y.)6o7;  Burr  v.  Burr, 

restore  the  party  to  that  of  which  he  10  Paige  (N.  Y.)  166;  Hastings  First 

has   been  dispossessed  by  the  execu-  Nat.  Bank  v.  Rogers,  13  Minn.  407.] 

tion."     White  v.  Jones,  1  Wash.  (Va.)  Judgment  Suspending    Attorney    from 

116.     See  article  Restitution,  vol.  18,  Practice.  —  This  docirine  finds  striking 

p.  869.  illustration  in  a  case  where  the  judg- 

1.  Dixon  v.  Watkins,  9  Ark.  139,  ment  suspended  an  attorney  from  prac- 
which  was  an  action  of  trespass  vi  et  tice.  It  was  held  that  the  judgment 
armis  against  the  sheriff  for  acts  done  executed  itself  except  as  to  collection, 
under  such  process,  and  it  was  held  and  that  granting  a  supersedeas  only 
that  the  action  was  in  wrong  form  and  suspended  the  right  of  such  collection 
should  have  been  quashed;  Oakes  v.  and  did  not  allow  the  attorney  to  prac- 
Williams,  107  III.  157;  Shirk  r.  Metrop-  tice  pending  the  appeal.  Walls  v. 
olis,  etc.,  Gravel    Road  Co.,    no   111.  Palmer,  64  Ind.  493. 

661;    Briggs   v.   Shea,  48  Minn.   218,  8.  Caldwell  v.  Wilson,  121  N.  Car. 

upon  the  principle  that  a  stay  pending  425,  480. 

an  appeal  does  not  go  to  the  jurisdic-  In  Tennessee,  in  a  case  in  which  the 

tion  of  the  lower  court.  successor  of  a  clerk  and  master  had 

Acts  Done  After  Notice.  —  But  on  the  been  appointed  before  the  expiration 

other   hand     it    has    been    held    that  of  the  incumbent's  term,  and  the  ap- 

process  in  the  bands  of  the  sheriff  be-  pointee  piocured  a  warrant  to  obtain 

comes  inoperative  by  a   supersedeas,  possession   of   the   books  and  papers 

and   that   all  subsequent  proceedings  pertaining  to  the  office,  it   was  held 

under  such  process  are  void,  and  that  that  in  such  a  case  a  writ  of  error  and 

if  any  act  be  done  by  the  officer  by  supersedeas    was    the    only   remedy, 

virtue  of  such    process,   after  actual  with  restitution  where  the  order  had 

notice  of  the  supersedeas,  he  is  liable  been   executed,  and  the  court  would 

as  a  trespasser.     Morrison  v.  Wright,  7  order  it  to  operate  so  as  to  preserve  the 

Port.  (Ala.)  67.  rights  of  the  parties  as  they  were  before 

2.  Rogers  v.  Superior  Ct.,  126  Cal.  the  judgment.     Stafford  v.  Williams, 
183;  Foster  v.  San  Francisco,  115  Cal.  (Tenn.  1889)  13  S.  W.  Rep.  793. 

282  [citing  Dulin  v.  Pacific  Wood,  etc.,  4.  See  article  Quo  Warranto,  vol. 

Co.,   98    Cal.    304;    Welch    v.    Cook,  17,  p.  489. 

(Supm.  Ct.)  7  How.  Pr.  (M.  Y.)  282];  In  Election  Contest.  —  It  has  been  held 

Walls  v.  Palmer,  64  Ind.  493;  Allen  v.  that  in   an  election   contest  a  super- 

1244  Volume  XX, 


Statutory  Stay  STA  Y  OF  PROCEEDINGS,    on  Appeal  or  Error. 

d.  Effect  upon  Lien  of  Judgment.  —  It  is  held  that  an 
appeal  operating  as  a  supersedeas  does  not  affect  the  lien  of  a 
judgment,1  but  on  the  other  hand  it  is  held  that  such  an  appeal 
will  have  the  effect  of  extending  the  lien  of  a  judgment  beyond 
the  statutory  period.* 

e.  Expiration  of  Stay.  —  The  stay  of  proceedings  upon  an 
appeal  continues  until  judgment  is  rendered  in  tHe  appellate 
court.3 

sedcas  bond  will  avail  nothing  against  Ga.  386.    See  also  article  Settlement 

the  successful  contestant  where  there  of  Decedents' Estates,  vol.  19,  p.  819. 

is  no  express  provision  of  the  statute  1.  Shirk  v.  Metropolis,  etc.,  Gravel 

authorizing  the  suspension  of  the  judg-  Road  Co.,  no  111.  661;  Curtis  v.  Root, 

ment  in  such  a  case,  although   there  28  111.  367. 

are  in  the  statutes  the  usual  general  Perfecting  Lien.  —  Where  the  effect  of 

provisions  respecting  a  stay  on  appeal,  the  supersedeas  is  merely  to  suspend 

State  v.  Woodson,  128  Mo.  497;  State  the  execution   of  the  judgment  and 

v.  Kearney,  28  Neb.  103.     But  see  Day  does    not    destroy   the   foice   thereof, 

v.  Gunning.  125  Cal.  527.  such   supersedeas  does   not  conclude 

In  Grelle  v.  Pinney,  62  Conn.  478,  it  the  plaintiff  from  taking  the  necessary 

was  held  that  the  statute  provided  that  steps  and  securing  a  judgment  lien,  or 

an  appeal  in  a  contested  election  case  if  he  has  taken  such  steps  before  su- 

would  stay   the    execution   until    the  per sedeas,  it  does  not  destroy  the  effect 

final  determination  of  the  cause.  in  the  event  of  affirmance.     Semple  t\ 

Removal  by  Mayor  and  Council. —  In  Eubanks,  13  Tex.  Civ.  A  pp.  418. 

Macon  v.  Shaw,  14  Ga.  162,  where  the  Error.  —  In  Campbell  v.   Spence,  4 

marshal  of  a  city  had  been  removed  Ala.   543,   it  was  held  that  a  writ  of 

by  the  mayor  and  council  on  charges  error  and  supersedeas  discharged  the 

preferred,  it  was  held  that  a  writ  of  lien  of  the  judgment  for  the  reason 

certiorari  did  not  reverse  that  judg-  that  the  judgment  of  the  inferior  court 

mentor  supersede  the  execution  of  it.  became  merged  into  the  judgment  of 

Removal  of  County  Officer  by  County  the  appellate  court,  but  it  was  said  that 

Board.  —  State  v.  Meeker,  19  Neb.  444.  where  the  judgment  was  merely  sus- 

Bupersedeaa  under  Statute  —  Removal  pended  no  such  consequence  followed. 

of  Officer  of  Corporation.  —  In  Missouri  M'Rae  y.  M'Lean,  3  Port.  (Ala.)  138. 

it  was  held  that  the  word  "  execution  "  But  in  Tennessee  it  was  held  that  an 

in  the  statute  with  reference  lo  slaying  appeal  in  the  nature  of  a  writ  of  error 

proceedings  on  appeal  comprehended  did  not  release  the  lien  of  a  judgment 

any  process  used  to  enforce  the  affirm  a-  or  decree,  but  that  a  simple  chancery 

tive  command  of  the  judgment,  and  appeal  did  have  this  effect.     Smith  v. 

applied  to  an  appeal  from  an  order  re-  Holmes,  12  Heisk.  (Tenn.)  46a. 

moving  officers  of  a  corporation  and  2.  Christy  v.  Flanagan,  87  Mo.  671; 

appointing  a  receiver.     State  v.  Klein,  Chouteau   v.    Nuckolls,   20    Mo.    442, 

137  Mo.  673;  State  v.  Hirxel,  137  Mo.  holding  that  the  pendency  of  a  writ  of 

435-  error  prosecuted  from  a  judgment  did 

Removal  of  Executor.  —  In  a  proceed-  not  affect  the  duration  of  the  judgment 

ing  instituted   in  a  court  of  ordinary  lien,  and  that  the  affirmance  of   the 

by  creditors  of  an  estate,  a  judgment  judgment  would  not  prolong  its  exist- 

was  rendered   removing  an    executor  ence,  nor  would  a  pendency  of  the  writ 

from  his  office,  from  which  judgment  continue   the   lien   until   the   time    of 

he   appealed   to    the   Superior  Court,  affirmance. 

It  was  held  that  the  entering  of  the  ap-  3.  Busch  v.  Wilcox,  106  Mich.   514, 

peal  and  giving  bond  for  that  purpose  holding  that  the  right  of  action  on  a 

operated   as   a  supersedeas  and   sus-  supersedeas  bond  accrues  on  the  ren- 

pended  the  judgment  of  the  removal,  dition  of  the  judgment  in  the  Supreme 

but  did  not  vacate  that  judgment  so  as  Court,  and  that  the  fact  that  a  motion 

to  authorize  the   executor  to  proceed  for    a    rehearing  is  contemplated   or 

without    restriction   with   the   further  made  does  not  of  itself  operate  to  stay 

administration  of  the  estate.     Walker  the  proceedings  [citing  Buckley  v.  Sut- 

v.   Maddox-Rucker    Banking  Co.,  97  ton,  38  Mich.  1];  Bowman  1/.  Tall  man, 
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6.  Remedy  for  Violation  —  a.  Proceedings  Set  Aside.  — 
Proceedings  in  violation  of  a  supersedeas  or  order  of  stay,  as  in 
execution  of  a  judgment  stayed  by  supersedeas  or  order  or  by 
the  operation  of  a  stay  bond  prescribed  by  statute,  are  irregular 
and  will  be  set  aside  on  motion  or  otherwise.1 

b.  Contempt.  —  An  officer  proceeding  in  violation  of  the 
supersedeas -may  be  punished  for  contempt.* 

c  Supersedeas  from  Appellate  Court.  —  Under  a  stat- 
ute providing  that  upon  the  execution  of  a  specified  bond  an 
appeal  or  writ  of  error  shall  operate  as  a  supersedeas,  as  has  been 
stated,  the  court  is  not  required  to  issue  any  writ  to  perfect  the 
right,  but  if  the  court  below  is  proceeding,  through  mistake  or 
otherwise,  to  execute  its  judgment  or  decree  notwithstanding  the 
effect  of  the  appeal  or  writ  of  error  as  a  supersedeas,  the  appel- 
late court  may  issue  an  appropriate  writ  to  restrain  such  action 
as  a  necessary  incident  for  the  protection  and  exercise  of  its 
appellate  jurisdiction,3  and  to  this  end  may  order  a  stay  of  pro- 

(N.  Y.  Super.  Ct.  Gen.  T.)  28  How.  Pr.  Execution  of  Writ  After  Supersedeas.  — 

(N.  Y.)  482,  wherein  it  was  held  that  A  subsequent  execution  by  an  officer 

the  mere  oral  announcement  of  judg-  of  a  wril  in  his  possession,  the  opera- 

ment  of  affirmance  by  the  general  term  tion  of  which  has  been  superseded  by 

of  the  Supreme  Court,  and  the  entry  the  filing  of  a  petition  in  error,  is  an 

of  such  decision  in  the  minutes  of  the  abuse  of  process  which,  as  between  the 

clerk,  was   not  such   a  judgment   as  immediate  parties,   may  be  corrected 

would  authorize  action  under  it,  but  by    motion    to  quash   filed   within    a 

that  a  formal  judgment  embracing  the  reasonable  time  after  the  writ  is  exe- 

decision  must  be  entered  by  the  clerk  to  cuted  and   returned.      McFarland  v. 

remove  the  stay  of  proceedings  from  Mooring,  56  Tex.  118. 

the  judgment  appealed  from.  2.  Mc Williams  v.  King,  32  N.  J.  L. 

Effect  of  Stipulation. —  Where,  after  24;  Hannott  v.  Farrettes,  Barnes  376; 

judgment  for  the  plaintiff  in  an  action  Prince  v.  Allington,   Moo.    677;  Bac. 

against  a  railroad  company  restraining  Abr.,  tit.  Supersedeas,  H.;  2  Hawk.  P. 

the  maintenance  and  operation  of  the  C,  c.  22,  §  4. 

road,  the  defendants  stipulated,  as  a  The  Officer  Become*  a  Trespasser  if  he 

condition  of  obtaining  a  stay,  that  they  has  notice  of  the  supersedeas.     Mor- 

would  not  lake  or  prosecute  condemna-  rison  v.  Wright,  7  Port.  (Ala.)  67. 

tion  proceedings  in  relation  to  the  prop-  8.  Form  of  Writ.  —  The  precise  form 

erty  pending  the  stay,  it  was  held  that  of  the  writ  or  relief  to  be  granted  must 

they  must  conform  to  the  stipulation  necessarily  depend  upon  the  particular 

notwithstanding  a  reversal  of  the  judg-  circumstances  of  any   case   that  may 

ment  by  the  Court  of  Appeals      Mat-  arise.     In    a    case  where   a  rule  had 

ter  of   Metropolitan   El.    R.    Co  ,  136  already  been  entered  and  served  upon 

N.  Y.  500.  the  court  below  and  its  receiver,  re- 

After  Expiration  of  Suspensive  Appeal,  straining  them  from  paying  over  any 

—  The  judge  of  a  District  Court  has  portion  of  the  fund  to  the  defendant 

authority  to  permit  an  execution  upon  until  the  further  order  of  the  Supreme 

a  judgment  after  the  suspensive  char-  Court  it  was  held  that  this  rule,  being 

acter  of  the  appeal  has  expired.     State  in   force,  was   sufficient   without   any 

v.  King,  49  La.  Ann.  1527.  further  writ  to  give  it  effect.     Goddard 

Stay  in  Vacation.  —  The  stay    of    a  v.  Ordway,  94  U.  S.  672. 

judge  allowed  in  vacation  expires  with  Injunctional  Order,  —  Where,  upon  a 

the  expiration  of  the  following  term,  proceeding  instituted  in  the  Court  of 

Pirn  v.  Nicholson,  6  Ohio  St.  178.  Ordinary,  a  judgment  removing  an  ex- 

1.  Oakes  v.   Williams,   107  111.  157;  ecutor  from  his  office  was  appealed  to 

Laux  v.  Gildersleeve,  22  N.   Y.  App.  a  Superior  Court  with  proper  bond,  it 

Div.  98;  Bentley  v.  Jones,  8  Oregon  48.  was  held  that  the  appeal  operated  as  a 
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ceedings,1  or  issue  a  writ  of  supersedeas.9 

d.  Prohibition.  —  Where  a  stay  is  perfected  by  the  execu- 
tion of  the  bond  as  prescribed  by  statute,  if  the  trial  court  under- 
takes to  proceed  to  exercise  an  unauthorized  jurisdiction  pending 
such  stay,  it  will  be  restrained  by  a  writ  of  prohibition.3 

7.  Vacation  of  Improper  Supersedeas  —  A  supersedeas  which  has 
been  improperly  issued  will  be  vacated  or  discharged  on  motion,4 


supersedeas  and  suspended  the  judg-  said  that  it  would  withhold  the  a pp fo- 
ment of  removal,  and  that  if  the  ex-  priate  remedy  with  liberty  to  counsel 
ecutor  proceeded  without  restriction  to  apply  thereafter  if  it  became  neces- 
with  the  further  administration  of  the  sary,  being  convinced  that  the  lower 
estate,  the  Superior  Court  might  grant  court,  upon  being  advised  of  the  opinion 
an  interlocutory  injunction  to  preserve  of  the  Supreme  Court  on  this  motion, 


the  existing  status  of  the  estate,  until 
after  the  rendition  of  the  final  judg- 
ment in  the  appeal  case.  Walker  r. 
Maddox-R acker  Banking  Co.,  97  Ga. 
386.  S?e  also  Deming  Invest.  Co.  v. 
Fariss.  (Okla.  1897)  50  Pac.  Rep.  130. 

1.  Citizens  Pass.  R.  Co.  r.  East  Har- 
ris burg  Pass.  R.  Co.,  161  Pa.  St.  121. 

2.  Baldwin  v.  Superior  Ct.,  125  Cal. 


would  conform  to  the  views  therein 
expressed.  Bronson  v.  La  Crosse, 
etc.,  R.  Co.,  1  Wall.  (U.  S.)  405. 

4.  Wilson  v.  Yonge,  54  Ark.  353; 
Warner  v.  Watson,  27  Fla.  518;  Wil- 
liams v.  Hilton,  25  Fla.  608;  Edgerton 
v.  West,  38  Fla.  338;  Greene  v.  Buck- 
ler, (Ky.  1897)  40  S.  W.  Rep.  382; 
Walker  v.   Gilbert,    13   Smed.    &    M. 


584;  Hale,  etc.,  Silver  Min.  Co.  r.  Fox,     (Miss.)  694;    Kramer  v.    Holster,    55 


122  Ca).   56;    Anderson   v.  Anderson, 

123  Cal.  445;  Hoppe  v.  Hoppe,  99  Cal. 
536;  Kreling  v.  Kreling,  116  Cal.  458; 
Brown  v.  Rojsc,  115  Cal.  619;  Owen 
v.  Pomona  Land,  etc.,  Co.,  124  Cal. 
331;  Boob  v.  Hall,  105  Cal.  413;  Hill 
v.  Finnigan,  54  Cal.  493;  Williams  v. 
Borgwardt,  115  Cal.  617;  Swasey  v. 
Adair,  88  Cal.  203;  Hubbard  v.  Uni- 
vetsiiy  Bank,  120  Cal.  632;  Slaughter- 
house   Cases,    10    Wall.   (tj.    S  )   273; 


Miss.  247;  Dibrell  v.  Eastland,  3  Yerg. 
(Tenn.)  507;  Hudgins  v.  Kemp,  18 
How.  (U.  S.)  530. 

Illustrations.  —  As  where  supersedeas 
issues  in  a  case  in  which  there  is  no 
appeal.  Greene  v.  Buckler,  (Ky.  1897) 
40  S.  W.  Rep.  382. 

Or  where,  on  an  appeal  from  a  de- 
cree dismissing  a  bill  and  vacating 
interlocutory  orders  for  an  injunction 
and  receiver,  the  appeal  is  from  the  in- 


Stock  ton  v.  Bishop.  2  How.  (U.  S.)  74;  terlocutory  orders  alone,  with  super- 
Hunt  v.  Oliver,  109  U.  S.  177.  sedeas.     Stockton  v.  Harmon,  32  Fla. 

Consideration  of  Application.  —  Where  312. 
an  application  is  made  in  the  Supreme  So  where  a  party  to  a  decree  obtains 
Court  for  a  writ  of  supersedeas  to  stay  a  supersedeas  to  a  feature  of  the  de- 
proceedings  in  the  lower  court  upon  the  cree  which  does  not  affect  his  interests, 
judgment  or  order  appealed  from,  tfie  Warner  v.  Watson,  27  Fla.  518,  holding, 
Supreme  Court  will  not  pass  upon  the  however,  that  in  such  a  case  the  court 
question  as  to  whether  the  order  is  will  vacate  the  supersedeas  as  10  the 
appealable  where  such  question  in-  entire  decree  without  prejudice  to  the 
volves  the  merits  and  cannot  be  deter-  right  of  the  appellant  to  apply  for  a 
min?d  upon  a  mere  inspection  of  the  supersedeas  to  such  part  of  the  decree 
order.     Hale,  etc..  Silver  Min.  Co.  v.  as  may  affect  his  interests. 


Fox,  122  Cal.  56. 

3.  Li  verm  ore  v.  Campbell,  52  Cal. 
75;  Kaufman  v.  San  Francisco.  108 
Cal.  446;  Dennery  v.  Superior  Ct..  84 
Cal.  8;  Fite  v.  Black,  85  Ga.  413; 
State  v.  Lewis,  76  Mo.  370. 


So  where  an  improper  supersedeas 
bond  is  given.  Edgerton  p.  West,  38 
Fla.  338. 

So  where  a  Circuit  Court  assumes  to 
issue  a  supersedeas  to  a  judgment  or 
decree  of  the  Supreme  Court.     Dibrell 


Prohibition  was  held  to  be  the  proper    v.  Eastland,  3  Yerg.  (Tenn.)  507. 


remedy  to  prevent  a  lower  court  from 
carrying  its  decree  into  execution  when 
an  appeal  operated  as  a  supersedeas, 
but  the  Supreme  Court  of  the  United 
States,    upon  motion  for  such  a  writ, 


Inquiry  Hot  Extended  to  Merits.  —  In 
Mississippi  it  was  held  that  the  object 
of  the  statute  there  was  to  give  to  one 
whose  judgment  or  decree  was  super- 
seded the  right  to  obtain  the  order  of 


1247 


Volume  XX. 


Statutory  SUy  SUPERSEDEAS  AND         on  Appal  or  Error. 

and  where  the  supersedeas  bond  has  become  insufficient  after  the 
appeal  has  been  perfected,  a  motion  may  be  made  in  the  Supreme 
Court  to  vacate  a  supersedeas  unless  a  proper  and  sufficient  bond 
is  executed.1 

8.  In  Criminal  Cases  —  a.  In  General.  —  The  right  to  a  stay 
of  proceedings  or  supersedeas  pending  an  appeal  or  writ  of  error 
in  criminal  cases,  and  the  manner  of  effecting  such  stay,  depend 
largely  upon  the  varied  statutes  prevailing  in  the  United  States, 
and  must  be  discussed  with  reference  to  them.* 

b.  Operation  of  Appeal  or  Error  as  Stay  — Appeal. — 

Under  these  statutes  an  appeal,  when  properly  perfected,  often 
operates  as  a  stay  of  proceedings.3 

the  Supreme  Court  to  discharge  the  exception  to  the  judgment  of  convic- 

supersedeas  at  any  time  before  the  ap-  tion  appearing  in  the  judgment  is  not 

peal  was  returnable,   60  as  to  relieve  such  a  reservation.     Ex  p.  Knight,  61 

against  the  superseding  of  a  judgment  Ala.  482. 

or  decree  where  the  law  did  not  allow  Certifying  Exceptions. —  In  People  v. 
a  supersedeas;  but  that  the  operation  Braman,  30  Mich.  460,  it  was  held  that 
of  the  statute  must  be  confined  to  cases  where  exceptions  were  certified  to  the 
in  which,  from  the  nature  of  the  case,  appellate  court  before  judgment,  the 
the  law  did  not  permit  a  supersedeas,  trial  court  could  take  no  further  steps 
If  the  case  is  one  in  which  the  law  until  the  appellate  court  had  certified 
does  allow  a  supersedeas,  and  the  ob-  back  instructions, 
jection  to  it  goes  to  the  merits  of  the  Staying  Proceedings  on  Indictment  — 
appeal,  or  is  founded  on  something  in  Exceptions  on  Overruling  Plea  in  Abate- 
the  nature  of  a  bar  to  it,  that  cannot  ment. —  The  court  should  not  slay  pro- 
be a  ground  for  the  action  of  the  Su-  ceedings  on  an  indictment  in  order  to 
preme  Court  under  that  statute.  Ala-  enable  the  defendant  to  prosecute  a 
bama,  etc.,  R.  Co.  v.  Bolding,  69  Miss,  writ  of  error  for  the  purpose  of  having 
265.  a   preliminary  question  made  by  the 

1.  American  Brewing  Co.  r.  Talbot,  overruling  of  a  plea  in  abatement  de- 
135  Mo.  172.  See  also  supra,  II.  2.  c.  termined  in  the  appellate  court.  Jack- 
(5)  Approval  of  Bond — Justification  of  son  v.  Stale,  76  Ga.  551. 

Sureties.  After  Trial  on  Special  Plea.  —  Upon 

2.  Reservation  of  Question  of  Law  on  trial  of  the  issue  presented  by  a  special 
Beoord.  —  Under  a  statute  in  Alabama  plea,  the  defendant  is  not  entitled  to  a 
it  was  held  that  a  defendant  in  a  stay  pending  an  appeal  before  the  trial 
criminal  case  could  obtain  a  revision  on  the  general  plea  of  not  guilty. 
of  a  judgment  against  him  by  reserv-  People  v.  Connor,  142  N.  Y.  130. 

ing  in  the  trial  courta  question  of  law  Pending  Appeal  on  Issue  of  Insanity. 

for  the  consideration  of  the  appellate  — On   an  indictment  for  murder  the 

court,  and  could   make  such  reserva-  trial  will  not  be  stayed  until  the  de- 

tion  appear  on  the  record  which  sus-  termination  of  an  appeal  on  the  issue 

pended   the  sentence,  but  that  where  of  insanity.     People  v.  Moice,  15  Cal. 

the  question  of  law  arose  on  an   in-  331. 

dictment  or  ruling   upon  a  plea,  the  3.  Territory  z:  Hicks,  6  N.  Mex.  596; 

judgment  must  appear  of  record  and  Com.  v.  Hill,  185  Pa.  St.  385;  Slate  v. 

the  reservation  of  the  question  must  Prater,  27  S.  Car.  599;  Greenwood  v. 

be   presented    on  the    record.     If   the  State,   34  Tex.  334;  Bozier  v.  State,  5 

reservation  is  of  a  matter  whirh  does  Tex.  App.  220. 

not  appear  of  record,  then  the  question  Appeal  Merely  Suspensive.  —  Whitley 

must  be  presented   by  bill  of  excep-  v.   Murphy,  5  Oregon  328;  Bozier  v. 

tions,   and    where   the   matter  is  one  State,  5  Tex.  App.  224. 

which  shows  on   the  record  or  must  In  North  Carolina  an  appeal  by  the 

be  presented  by  bill  of  exceptions,  the  defendant  In  a  criminal  case  vacates 

reservation  must  be  distinctly  shown  the  judgment  altogether  and   for  all 

and  must  be  made  at  the  time  of  the  purposes.     State  v.  Underwood,  64  N. 

decision  complained  of,  and   a   mere  Car.    599;  State  v.   Miller,  94  N.  Car. 
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r.  —  In  like  manner  a  writ  of  error  allowed  or  properly  sued 
out  with  a  compliance  with  the  statute  will  have  the  effect  of 
staying  further  proceedings  in  the  trial  court,1  unless  in  particu- 
lar cases  it  cannot  have  such  effect  under  the  statute.9 

Ai  of  Bight  or  Otherwise.  —  But  a  writ  of  error  is  not  always  a  mat- 
ter of  right  in  criminal  cases.  It  often  depends  upon  compliance 
with  statutory  conditions,*  and  may  not  have  the  effect  of  stay- 
ing further  proceedings  per  se,  without  an  order  of  court  giving 
it  such  effect.4  The  right  to  a  stay  is  not  always  coincident 
with  the  right  of  appeal  under  the  statute,5  and  the  unqualified 

908;  Slate  v.  Siarnes,  97  N.  Car.  423;  2.  Ex  p.  Mooney,  26  W.  Va.  32,  hold- 
State  v.  Applewhite,  75  N.  Car.  229.  ing,  under  a  statute  which  provided 

Appeal  Knit  Bo  Properly  Perfected.  —  with  reference  to  a  judgment  in  habeas 

In  Pennsylvania,  under  express  statu  corpus  that  it  should  not  be  suspended 

tory   provisions,   if  an  appeal   is  not  by  a  writ  of  error  or  for  the  purpose  of 

taken   within    three   weeks   from   the  applying  for  a  writ  of  error,  that  a  writ 

entry    of    the    sentence,    it    will    not  of  error  to  a  judgment  remanding  a 

operate  as  a  supersedeas,   even  in  a  prisoner  in   habeas  corpus  could  not 

capital  case.     Com.  v.  Hill,  185  Pa.  St.  effect  a  suspension. 

385.  On  Ploa  of  Guilty. —  It  is  sometimes 

Where  No  Appeal  Lies  an  appeal  will  provided  by  statute  that  a  writ  of  error 

not  operate  as  a  supersedeas.     Matter  shall   not  have   the  effect  of  staying 

of  Buchanan,  146  N.  Y.  264;  People  z/.  proceedings    upon    a    judgment    and 

Majors,  65  Cal.  138.  sentence  upon  a  plea  of  guilty,  and  a 

Proper   Notice  of   Appeal    Must    Be  plea   of   nolo  contendere  is  held  to  be 

Given.  —  Matter  of  Chambers,  30  Kan.  equivalent  to  such  a  plea.     Peacock  v. 

450.  Judges,  46  N.  J.  L.  112. 

Appeal  from  Sentenoe  or  Judgment.  —  3.  State  v.  Mitchell,  29  Fla.  302,  hold- 
See  article  Sentence  and  Judgment  ing  thai  a  writ  of  error  in  a  criminal 
(in  Criminal  Cases),  vol.  19,  p.  428.  case  is  not  a  writ  of  right,  but  when 

1.  Rabon  v.  State,  7  Fla.  10;  State  allowed,  a  compliance  with  the  super. 

v.   Mitchell,   29   Fla.   302;    Perteet  v.  sedeas  provisions  of  the  statute  will,  of 

People,  70  111.  171,  in  a  capital  case;  itself,  give  a  writ  of  error  in  criminal 

Bryan  v.   Bates,  12  Allen  (Mass.)  201;  cases   the  effect  of    superseding    the 

Staie  v.  Craft,  Walk.  (Miss.)  537,  hold-  further  execution  of  the  sentence;  and 

ing  that  under  ihe  statute  a  recogni-  no  order  that  a  compliance  with  those 

zance  must  be  taken  for  the  appearance  provisions  shall  have  this  superseding 

of  the  accused   or  the  writ  will   not  effect  is  necessary.     See  also  State  v. 

operate  as  a  supersedeas;    Schwab  v.  McCloskey,  4  Iowa  496. 

Benjgren,  143  U.  S.  451.  4.  Clifford    v.   State,    58    Wis.    127; 

Writ  Must  Issue.  —  State  v.  Mitchell,  Reinex  v.  State,  51  Wis.   152;  Conner 

29  Fla.  302.  v.  Com.,  2  Va.  Cas.  30;  Colt  v.  People, 

Judgment  Hot  Vacated. —  The  effect  (Oyer  &  T.  Cl.)  1  Park.  Crim.  (N.  Y.) 

of  a  writ  of  error  is  not  to  vacate  the  611;    Stout  v.  People,  (Supm.    Ct.)  4 

judgment,  but  to  stay  the  execution  Park.  Crim.  (N.  Y.)  132. 

thereof  pending  the  proceedings  in  the  5.  State  v.  Hayward,  62  Minn.  114, 

Supreme  Court.     Schwab  v.  Berggren,  holding  that  the  right  to  stay  is  not 

143  U.  S.  451;  Perteei   v.  People,  70  always  coincident  with  the  right  of  ap- 

111.  171.  peal,  even   in  capital  cases;    Warren 

Where,  after  conviction  on  an  indict-  County  v.  Worrell,  67  Miss.  154,  hoid- 

ment  for  murder  and  the  delivery  of  ing  that  in  order  to  obtain  a  stay  of 

the  defendant   to  the  jailer  for  safe  sentence  of  imprisonment  security  for 

keeping,   a   writ  of  error  and  super-  jail  fees  must  be  given, 

sedeas  are  sued  out,  the   trial  court  Order  of  Court.  —  At  the  close  of  a  trial 

may   direct   the  jailer   10   deliver  the  the  defendant  announced  his  intention 

prisoner   to  the  sheriff,  and  the  jailer  to  move  for  a  new  trial,  and  thereupon 

cannot    refuse    to    obey   such   order,  moved   the    court   to  stay  execution, 

Cardoza  v.   Epps,  (Va.  1895)  23  S.  E.  pending  determination  of  said  motion. 

Rep.  296.  on   his  giving  a  good  and  sufficient 
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operation  of  a  properly  perfected  appeal  as  a  stay  is  sometimes 
confined  to  particular  classes  of  cases,  leaving  the  defendant  in 
other  cases  to  do  something  further  to  procure  the  stay.1 

Certificate  of  Doubt  or  Probable  Came.  —  Under  the  code  provisions  of 
two  states  an  appeal  from  a  judgment  of  conviction  will  not  stay 
the  execution  in  any  other  than  capital  cases,  except  upon 
obtaining  from  the  trial  judge  or  a  judge  of  the  appellate  court 
a  certificate  of  reasonable  doubt  or  that  there  is  probable  cause 
for  the  appeal.* 

c.  Order  of  Court.  —  A  court  allowing  a  writ  of  error  should 
grant  the  stay  if  it  is  doubtful  of  the  correctness  of  the  judg- 
ment,* and  if  the  stay  is  a  matter  of  right  in  a  particular  case, 
there  is  of  course  no  discretion.4  On  the  other  hand,  the  grant- 
ing of  an  order  of  stay  when  it  is  not  a  matter  of  right  rests  in 
the  discretion  of  the  court.5 

bond,  to  be  approved  by  the  court,  con-  People  v.  McNulty,  95  Cat.  504;  Matter 

ditioned  for  his  appearance  and  obedi-  of  Adams,   81    Cal.    163;    People    v. 

ence  to  all  orders  of  the  court  in  the  Valencia,  45  Cal.  305;  People  p.  Brush, 

case.     He  then  procured  to  be  executed  60  Hun  (N.  Y.)  399:  People  c.  Sharp, 

on  his  behalf  a  bond  conditioned  as  (Supm.  Ct.   Spec.  T.)  9  N.  Y.  St.  Rep. 

mentioned,  which  was  approved  by  the  155;    People  v.    McLaughlin,   (Supm. 

court  and  filed,   but   without  any  ex-  Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  287.     See 

press  order  granting  a  stay  of  execu-  further  article  Certificate  of  Doubt, 

tion.     It    was  held    that  this  did   not  vol.  3,  p.  914. 

prevent  the  court  from  ordering   the  $.  People  v.  Hartung,  (Oyer  &  T.  Ct.) 

defendant  into  custody  for  imprison-  17   How.    Pr.   (N.   Y.)   151;    U.   S.   v. 

ment  as   provided  by  the  judgment;  Whittier,  13  Fed.  Rep.  534. 

that  it  does  not  follow  that  because  Stay  Before  Bill  of  Exceptions  Settled, 

certain  things  are  done  looking  towards  — An  application   for  a  writ  of  error 

a  stay  of  execution,  the  court,  by  im-  and  stay  may  be   entertained   before 

plication,  grants  such  stay.  State  v.  settlement  of  the  bill  of  exceptions. 
Reynolds,  14  Mom.  383.                           m  People  v.  Rogers,  (Supm.  Ct.)  13  Abb. 

1.  Fine  and  Imprisonment. —  In  Kansas  Pr.  N.  S.  (N.  Y.)  370. 

it  has  been  held  that  the  effect  of  the  4.  People  v.   Cancemi,   (Supm.    Ct. 

conviction,  where  the  person  is  sen-  Spec.   T.)  5  Abb.    Pr.  (N.  Y.)  490,  a 

tenced  to  pay  a  fine  only,  may  be  sus-  capital  case. 

pended  for  all  purposes  by  an  appeal  Enforced  by  Mandamus. —  In  Georgia  it 

until  the  case  is  finally  determined  on  was  held,  where  a  motion  made  for  a 

appeal.     If  it  then   appears   that  the  new  trial  was  overruled  in  a  criminal 

conviction  was  erroneous  or  illegal  its  case  involving  punishment  with  death, 

effect  will  be  totally  destroyed,  but  if  a  bill  of  exceptions  to  the  judgment 

it   was  correct  it  will   have   the  same  having  been  tendered  and  duly  signed 

effect  as  though  no  appeal  had  ever  by   the  judge  and  filed  in  the  office, 

been  taken.    State  v.  Volmer,  6  Kan.  that  it  was  the  duty  of  the  judge  to 

384;  Milton  vale   v.    Lanoue,   35   Kan.  grant  a  supersedeas  of  the  judgment 

603;  Matter  of  Chambers,  30  Kan.  450.  until  the  hearing  before  the  Supreme 

Imprisonment  until  Payment  of  Fine.  Court,  and   that  the  granting  thereof 

—  Pending  an  appeal  in  the  Supreme  could     be     enforced    by    mandamus. 

Court  in  a  case  for  a  fire  and  costs  and  Spann  v.  Clark,  47  Ga.  369. 

imprisonment  therefor  until  paid,  the  5.  Ex  p.  Bixley,  13  Ark.  286;  State 

entire  judgment  is  suspended  —  that  v.  Hay  ward,  62  Minn.  114  [citing  State 

with  regard  to  the  imprisonment,  as  v.  Holong,   38   Minn.  368];  People  v. 

well  as  that  with  regard  to  the  pay-  Hess,  (Supm.  Ct.)  6  Misc.  (N.  Y.)  246 

ment  of  a  fine  and  costs.     Matter  of  [citing  People  v.  Holmes,  (Supm.  Ct.) 

Simmons,  39  Kan.  125;  Miltonvale  v.  3  Park.  Crim.  (N.  Y.)  567;  People  v. 

Lanoue,  35  Kan.  606.  O'Reilly,  (Oyer  &  T.  Ct.)  9  Abb.  N. 

8.  Ex  p.  Fredericks,   104  Cal.  400;  Cas.  (N.  Y.)  91];  People  0.  Tweed,  67 
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intotttive  Application!.  —  The  decision  of  a  judge  on  an  application 
for  a  stay  is  not  res  adjudicata,  and  therefore  does  not  preclude 
another  application  to  another  judge.1 

An  Appellate  Court  may  grant  a  supersedeas  as  a  necessary  incident 
to  the  exercise  of  its  jurisdiction.2 

Controlling  Influence  upon  Application.  —  In  cases  not  capital  a  stay 
will  not  be  granted  unless  there  is  a  reasonable  doubt  as  to 
whether  error  has  been  committed,  though  in  capital  cases  it 
should  be  granted  if  the  exceptions  are  not  frivolous.  When 
there  is  a  reasonable  doubt  the  stay  should  be  granted.* 

d.  Effect  of  Stay  as  to  Custody.  —  The  provisions 
relating  to  the  stay  of  proceedings  pending  appeal  or  error,  and 
those  relating  to  bail  and  recognizance,  are  not  necessarily 
dependent  upon  each  other.     The  defendant  may  have  a  stay 

Barb.  (N.  Y.)  496;  People  v.  Restell,  reasonably    sufficient    to    enable    the 

(Supm.  Ct )  3  How.   Pr.  (N.  Y.)  251;  prisoner  to  make   application   to  ihe 

Mackin  v.  U.  S.,  23  Fed.  Rep.  334.  Supreme  Court.  See  also  /vrsClaasen, 

Lett  liberality  than  in  CMl  Catet.  —  It  140  U.  S.  200. 

seems  that  greater  liberality  is  exer-  Applioation  First  to  Lower  Court.  —  In 

cised   in   staying  proceedings  in  civil  Reinex  v.  State,  51  Wis.  152,  it  was  held 

cases  than   upon  conviction  for  crime,  thai  the  appellate  court  has  the  power 

In  People  v.  Hess,  (Supm.  Ct.)  6  Misc.  to  grant  the  stay,  but  that  as  a  general 

(N.  Y.)  246,  it  was  said:  "  The  same  rule  the  application  should  be  made 

liberality,  however,  is  not  exercised  in  to  the  trial  court,  as  it  is  cognizant  of 

staying  proceedings  upon   conviction  the  whole  case  and  is  better  qualified 

for  crime,    for  the   reason    that  such  to  determine  whether  there  should  be 

liberality    would    seriously    prejudice  any  delay  of  execution, 

the  administration  of  criminal  justice.  And  in  Arkansas  ii  was  held  I  hat  the 

The  beneficial    administration  of   the  application  must  first  be  made  to  the 

criminal   law   requires   both  certainty  Circuit  Court  or  the  Supreme  Court 

and  promptness;  continual  delays,  and  would  not  consider  it.     Ex  p.  Bixley, 

the  spectacle  of  convicted  criminals  at  13  Ark.  286;  Hofler  v.  State,  16  Ark. 

large,    weaken    the  administration   of  214. 

justice  and  bring  it  into  contempt."  Error  Pending  in  Another  Court.  —  In 

Stay  of  Execution  and  Admitting  to  Ball.  Ohio  it.  was    held   thai   the   Supreme 

—  In  Connecticut  it  was  held  thai  under  Court   had  no  power  to  grant  a  sus- 

its  common-law  powers,  the  Superior  pension  of  execution  of  sentence  In  a 

Court  might   stay  the  execution  of  a  case   pending  on  error  In  the  Circuit 

sentence  and  admit  to  bail  in  a  criminal  Court.     Webster  r.  State,  43  Ohio  St. 

case  pending  an  appeal  to  the  Supreme  696. 

Court,  but  that  the  power  should  be  Error  from  United  States  Supreme  Court, 
exercised  with  great  discretion.  State  — In  People  v.  Hopl,  3  Utah  404,  it 
v.  Vaughan,  71  Conn.  457.  was  held  that  after  a  judgment  of  con- 
Order  for  Stay  and  for  Bail  Distinct.—  viction  of  a  capital  offense  had  been 
In  Colorado  it  was  held  that  the  making  affirmed,  the  Supreme  Court  of  the 
of  an  order  allowing  a  writ  of  error  to  territory  had  no  power,  before  or  after 
operate  as  a  supersedeas,  or  refusing  a  writ  of  error  sued  out  in  the  Supreme 
to  allow  it  to  have  this  effect,  did  not  Court  of  the  United  States,  to  order  a 
depend  upon  the  question  of  bail  and  stay  of  execution,  and  that  the  only 
could  not  be  made  so  to  depend,  remedy  was  by  invoking  the  power  of 
Ritchey  v.  People,  22  Colo.  251.  the  governor  to  grant  a  reprieve. 

1.  People  v.  Rogers,  (Supm.  Ct.)  13  3.  Ex  p.  Bixley,  13  Ark.  286;  State 
Abb.  Pr.  N.  S.  (N.  Y.)  370.  v.  Hayward,  62  Minn.  114  [citing  State 

2.  Exp.  Bixley,  13  Ark.  286,  holding  v.  Holong,  38  Minn.  368];  People  v. 
that  if  a  stay  is  refused  by  the  lower  Restell,  (Supm.  Ct.)  3  How.  Pr.  (N.  Y.) 
court,  it  should  order  the  execution  of  251;  People  v.  Went  worth,  (Supm.  Ct.) 
the  sentence  to  be  stayed  for  a  time  3  N.  Y.  Crim.  Hi;  People  v.  O'Reilly, 
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though  he  remains  in  custody,1  and  as  the  stay  operates  merely 
to  suspend  the  execution  of  the  sentence,  the  defendant  may  be 
held  to  bail  in  a  bailable  offense.*  In  the  latter  case,  if  the  pun- 
ishment is  imprisonment  in  the  penitentiary,  the  stay  operates 
to  suspend  the  execution  of  the  sentence  to  the  extent  that 
pending  the  proceedings  for  a  review,  and  in  the  absence  of  bail, 
the  defendant  will  not  be  removed  to  the  penitentiary.* 

Confinement  in  Capital  Case.  —  In  a  capital  case  the  stay  will  operate 
to  suspend  the  execution  of  the  death  sentence,  but  not  the 
solitary  confinement  of  the  defendant.4 

Ill  Stat  of  Intermediate  Proceedings — 1.  In  General. — 
The  legislatures  of  various  states  have  at  different  times  pro- 
vided for  the  relief  of  debtors  of  particular  classes  by  requiring 
actions  against  them  to  be  stayed.  It  has  been  held  that  such 
statutes  do  not  prevent  the  bringing  of  the  action,  and  that  the 
proper  direction  is  one  continuing  the  case  or  suspending  further 
proceedings  under  it  for  the  time  prescribed  in  the  act.5 

2.  Inherent  Power  of  Court.  —  The  power  to  stay  proceedings 
for  the  purpose  of  exercising  equitable  control  over  the  parties 
and  proceedings,  to  the  end  that  justice  may  be  promoted,  seems 
to  be  inherent  in  courts  of  general  jurisdiction.6 

(Oyer&T.  CtOgAbb.  N.  Cas.  (N.  Y.)77;  such   order.     Van  Klecck  v.  Nichols, 

Clifford  v.  State,  58  Wis.  127;  Mackin  v.  (Supm.  Ct.  Spec.  T.)  63  How.  Pr.  (N. 

U.  S.,  23  Fed.  Rep.  334.  Y.)  403. 

1.  Rilchey  v.  People,  22  Colo.  251.  Injunction  Hot  Proper  Remedy. —  Upon 

2.  Bryan  v.  Bates,  12  Allen  (Mass  )  an  appeal  from  an  interlocutory  order 
201;  Rilchey  v.  People,  22  Colo.  251.  of  an  injunction  granted  upon  a  bill  of 

3.  Matter  of  Adams,  81  Cal.  163;  review,  it  was  held  that  an  injunction 
Matter  of  Ready,  44  Kan.  702;  Ex  p.  was  noi  the  proper  interlocutory  order 
Jones.  2  Wash.  551.  in  such  cases,  but  that  an  order  should 

4.  People  v.  Trezza,  128  N.  Y.  529;  have  been  applied  for,  slaying  proceed- 
Trezza  v.  Brush,  142  U.  S.  160.  ings  on  the  decree  until  the  hearing, 

Confinement  in  State  Prison.  —  In  Calu  and  if  granted,  it  would  have  been  as 

fornia  it  was  held  that  the  provision  of  effectual  as  an  injunction  and  in  coq- 

ihe  Penal  Code  staying  the  execution  formity  with  the  proper  practice  upon 

of  the  judgment  in  all  capital  cases  bills  of  review.    Manufacturers  Paper 

pending  appeal  merely  prevented  the  Co.   v.    Lindblom,   68    III.    A  pp.    539, 

infliction  of  the  death  penally  pending  wherein  ihe  court  said  that  it  did  not 

the  appeal,  and  was  not  in  conflict  wilh  find   much   precedent,    but   that  such 

another  provision  requiring  the  prisoner  was  the  motion  in  Williams  v.  Mellish, 

in  a  capital  case  to  be  confined  in  the  1   Vern.    117,   and   Burcb   v.   Scott,  1 

slate  prison  pending  the  execution  of  Bland  (Md.)  112.     See  also  suprat  I.  2. 

the  death  sentence.    Ex  p.  Fredericks,  Express  Supersedeas. 
104  Cal.  400.  To  Obtain  Time  to  Apply  for  8tay.  — 

5.  Donnell  v.  Stephens,  35  Mo.  441,  But  in  Lasselle  v.  Moore,  1  Blackf. 
overruling  Bruns  v.  Crawford,  34  Mo.  (Ind.)  226,  it  was  held  that  if  execution 
330,  in  so  far  as  the  latter  seems  to  is  improvidently  issued,  and  the  de- 
indicate  that  a  dismissal  of  the  action  fendant  is  so  closely  pressed  that  he 
is  proper.  cannot  give  the  required  notice  and 

6.  Van  Kleeck  v.  Nichols,  (Supm.  have  it  set  aside  on  motion  in  a  court 
Ct.  Spec.  T.)  63  How.  Pr.  (N.  Y.)403;  of  law,  he  may,  by  application  to  the 
People  v.  Nichols,  79  N.  Y.  582;  Knox  chancellor,  have  an  injunction  or  an 
v.  Hexier,  42  N.  Y.  Super.  Ct.  496,  order  to  stay  proceedings  until  such 
citing  1  Chitty's  Gen.  Pr.  666.  motion  can  be  heard;  but  except  for 

No  EuJe  Can  P^w«c*  the  ODeraiion  of    this  purpose,   the  court  of  chancery 
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3.  Abuse  of  Process  —  Vexations  Proceedings.  —  The  court  will 
stay  proceedings  in  a  cause  when  such  a  course  is  necessary  to 
prevent  an  abuse  of  process,1  as  where  the  plaintiff  brings  suc- 
cessive actions  for  the  purpose  of  vexation  and  annoyance.* 

4.  To  Enforce  Payment  of  Costs  of  Former  Suit  —  a.  In  General. 
—  Where  the  plaintiff  in  a  pending  action  has  previously  brought 
suit  in  the  same  forum  or  in  one  of  the  same  character  for  the 
same  or  substantially  the  same  cause  of  action,  and  has  failed 
therein,  either  having  been  nonsuited  on  the  merits  or  having 
suffered  a  voluntary  nonsuit,  it  is  proper  to  stay  the  proceedings 
until  he  has  satisfied  the  judgment  for  costs  in  the  first  suit.* 

would   have   nothing  to  do  with   the  City  R.  Co.,  i  Penn.  (Del.)  245. 

matter.  Indiana.  —  State  v.  Howe,  64  Ind.  18. 

1.  See  infra y  III.  4.  To  Enforce  Pay-  Massachusetts. —  Bridge  v.  Sumner, 
mentof  Costs  of  Former  Suit.  1  Pick.  (Mass.)  371. 

2.  State  v.  Howe.  64  Ind.  18;  Keeler  New  Jersey.  —  Swing  v.  Upper  Allo- 
v.  Kin?,  1  Barb.  (N.  Y.)  390,  wherein  ways  Creek,  10  N.  J.  L.  58;  Sooy  v. 
it  was  held  that  although  a  party  has  McKean,  9  N.  J.  L.  89;  Sears  v.  Jack- 
a  right,  as  a  general  rule,  to  bring  a  son,  11  N.  J.  Eq.  45. 

suit  upon  a  prior  judgment,  still  the  New  York.  —  Cuyler  v.  Vanderwerk, 
Supreme  Court  has  such  a  control  over  1  Johns.  Cas.  (N.  Y.)  247;  Jackson  v. 
its  own  process  that  it  ought  not  to  Carpenter,  3  Cow.  (N.  Y.)  22;  Kerr 
permit  it  to  be  perverted,  or  used  for  v.  Davis,  7  Paige  (N.  Y.)  53;  Perkins  v. 
any  improper  purposes,  and  where  a  Hinman,  19  Johns.  (N.  Y.)  237;  Rich- 
person  who  has  recovered  a  judgment  ardson  v.  White,  (Supm.  Ct.  Spec.  T.) 
brings  successive  suits  thereon,  in  dif-  27  How.  Pr.  (N.  Y.)  156;  Taylor  v. 
ferent  courts,  without  issuing  any  exe-  Vandervoort,  9  Wend.  (N.  Y.)  449; 
cution,  and  he  admits  that  such  suits  Lawrence  v.  Dickenson,  2  Cow.  (N. 
were  brought  for  the  purpose  of  coerc-  Y.)  580;  Ex  p.  Stone,  3  Cow.  (N.  Y.) 
ing  payment  of  his  debt  by  accumulate  381;  Dresser  v.  Brooks,  (Ct.  App.)  5 
ing  costs,  the  court  in  which  the  last  How.  Pr.  (N.  Y.)  76;  Ripley  v.  Bene- 
suit  is  brought  will  grant  a  perpetual  diet,  4  Cow.  (N.  Y.)  19;  Kentish  v. 
stay  of  proceedings  in  all  suits  in  that  Tatham,  6  Hill  (N.  Y.)  372. 
court  except  the  first;  Kerr  v.  Davis,  7  Pennsylvania.  —  Altman  v.  Altman, 
Paige  (N.  Y.)  5^;  Hammond  v.  Baker.  12  Pa.  St.  246;  Stiles  v.  Woodruff,  1 
3  Sandf.  (X.  Y.)  704;  -Cox  v.  Mitchell,  Pbila.  (Pa.)  67,  7  Leg.  Int.  (Pa.)  66; 
7  C.  B.  N.  S.  55,  97  £.  C.  L.  55,  29  L.  Flemming  v.  Pennsylvania  Ins.  Co.,  4 
J.  C.  PI.  33.  See  also  article  Another  Pa.  St.  476;  Silvis  v.  Clous,  6  Pa.  Dist. 
Suit  Pending,  vol.  1,  p.  750.  614. 

Where  Equity  Would  Grant  an  Injunc-  Rhode  Island.  —  Robinson    v.    Mer- 

tion.  —  After  three  trials  in  ejectment  chants',  etc.,  Transp.  Co.,  16  R.  I.  217. 

the  court  will  stay  further  proceedings.  England.  —  Doe  v.  Row,  4  East  585; 

Cherry  i'.  Robinson,  1  Yeates (Pa.)  523,  Thrustout   v.  Holdfast,   6  T.    R.  223; 

holding  that  as  equity  would  decree  an  Keene  v.  Angel,  6  T.  R.  740;  Doe  v. 

injunction  after  three  trials,  so  would  Roe,  8  T.   R.  645;  Baldwin  v.  Rich- 

the  courts  in  Pennsylvania  stay  further  ards,  2  T.   R.  511,  note;  Melchart  v. 

proceedings  by  their  summary  powers  Halsey,  3  Wils.  C.  PI.  T49;  Weston  v. 

for  the  ends  of   justice.      Citing  Sel.  Withers,  2  T.  R.  511;  Hoare  v.  Dick- 

Ch.   Cas.  /.   King  13;   Anonymous,  3  son,  6  Dowl.  &  L.  577,  7  C.  B.  164,  62 

Eq.  Cas.   Abr.  522;  Leighton  v.  Leigh-  E.  C.    L.  164;  Cobbett  v.  Warner,  L. 

ton,  1  P.  Wms.  672;  2  Bro.  P.  C.  217;  R.  2  Q.  B.  108,  36  L.J.  Q.  B.  94;  Prowse 

1  Stra.  404;  Barefoot  v.  Fry,  Bunb.  158.  v.  Loxdale,  3  B.  &  S.  896,  113  E.  C.  L. 

3.  Alabama.  —  Hamilton  v.  Maxwell,  896,  32  L.  J.  Q.  B.  227;  Spires  v.  Sewell, 
119  Ala.  23   [citing  Ex*p.  Street,    106  5  Sim.  193. 

Ala.   102;    Ex  p.  Shear,  92  Ala.  596];  Suit  in  Forma    Pauperis.  —  Where   a 

Ex  p.  McAnuIty,  117  Ala.  237;  South-  person    who   in   a   former  proceeding 

ern  R.  Co.  v.  Raney,  117  Ala.  270.  sued  in  forma  pauperis  had  instituted 

Delaware.  —  Wilcox   v.    Wilmington  a   second  suit  for  the   same  purpose, 
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Examination  of  Merits  in  lint  Aotion.  —  For  a  time  it  was  a  question 
whether  the  proceedings  could  be  stayed  unless  in  the  first  action 
the  merits  had  been  examined  or  decided,  either  by  nonsuit  or 
verdict,1  but  the  rule  seems  now  to  be  established  as  applicable 
whether  the  merits  have  been  examined  and  decided  or  hot,* 

This  It  the  Extent  of  the  Rule,  however,  and  where  two  suits  are 
pending  by  the  plaintiff,  one  in  his  individual  capacity  and  one 
as  administrator,  the  rule  does  not  apply  to  the  extent  of  pre- 
cluding the  plaintiff  from  continuing  with  one  of  his  suits  until 
the  payment  of  costs  in  the  other,  but  he  may  elect  which  he 
will  try  without  paying  the  costs  of  that  which  he  abandons.* 


not  being  dispaupered  in  the  former,  that  suit  before  he  could  bring  another, 
there  was  held  to  be  no  instance  in  it  was  held  that  the  provision  was  for 
which  a  court  had  ever  stayed  the  sec-  the  benefit  of  the  officer  of  the  court 
ond  proceeding  until  the  costs  of  the  and  not  for  the  benefit  of  the  defend- 
first  had  been  paid,  if  such  costs  were  ant,  and  therefore  there  was  no  error 
not  due  by  the  former  judgment,  but  in  permitting  the  costs  in  the  former 
were  to  become  due  by  taxation,  the  case  to  be  paid  while  the  latter  case 


only  exception  being  where  the  new 
proceeding  might  be  characterized  as 
very  vexatious.  Wild  v.  Hobson,  2 
Ves.  &  B.  105. 

In  New  York  a  statutory  provision 
exempted  paupers  from  the  operation 
of  this  rule,  and  required,  for  the  pro- 


was  pending.    Stirk  v.  Centra]  R.,  etc., 
Co.,  79  Ga.  495. 

Costs  of  Former  Appeal.  —  Where  a 
former  appeal  has  been  dismissed  with 
costs  and  a  second  appeal  prosecuted, 
the  proceedings  on  the  second  appeal 
may  be   stayed  until  the  costs  of  the 


tection  of  the  defendant  against  suits     first   are  paid.     This  was  decided   on 


merely  vexatious,  that  the  pauper 
should  show  to  the  court  in  the  first 
place  that  he  had  a  meritorious  action 
or  suit.     Kerr  v.  Davis,   7  Paige  (N. 

Y.)  53. 
Bight  to  Belief —  Discretion.  —  In  Ala- 


the  ground  that  two  such  appeals  tend 
to  vexation.  Dresser  v.  Brooks,  (Ct. 
App.)  5  How.  Pr.  (N.  Y.)  75. 

By  Express  Statute. —  In  Maine  it  is 
provided  by  statute  that  "  when  costs 
have  been  allowed  against  a  plaintiff 


batna  it  was  held  that  the  granting  of  on  nonsuit  or  discontinuance,  and  a 
such  a  rule  is  not  discretionary,  and  a  second  suit  is  brought  for  the  same 
refusal  to  stay  under  the  above  circum-     cause  before  the  costs  of  the  former 


stances  is  error.  Hamilton  v.  Max- 
well, 119  Ala.  23.  And  the  granting 
of  such  a  stay  was  compelled  by  the 
issuance  of  a  writ  of  mandamus.  Exp. 
McAnulty,  117  Ala.  237. 

Payment  of  Costs  of  Motion  Included.  — 
Stay  of  proceedings  may  be  ordered 
until  the  costs  of  the  former  suit  or  the 
same  cause,  as  well  as  the  costs  of  (he 
motion  to  stay,  are  paid.  Edwards  v. 
Ninth  Ave.  R.  Co.,  (C.  PI.  Spec.  T.)  22 
How.  Pr.  (N.  Y.)  444. 


suit  are  paid,  further  proceedings  shall 
be  stayed  until  such  costs  are  paid." 
Smith  v.  Allen,  79  Me.  536.  See  also 
Morse  v.  Mayberry,  48  Me.  161. 

1.  Bass  v.  Firmen,  1  Ld.  Raym.  697. 

2.  Sooy  v.  M'Kean,  9  N.  J.  L.  89 
[citing  Baldwin  v.  Richards,  2  T.  R. 
511,  note];  Flemming  v.  Pennsylvania 
Ins.  Co.,  4  Pa.  St.  475,  wherein  it  was 
said  that  in  England  the  Court  of 
King's  Bench  has  been  more  liberal  in 
the   application   of   the  rule  than    the 


Officer's  Costs.  —  The  practice  of  the    Court  of  Common  Pleas,  and  that  the 


court  to  stay  proceedings  in  a  second 
suit  until  the  costs  of  a  former  action 
for  the  same  cause  are  paid  is  adopted 
to  compel  the  payment  of  costs  due  as 
well  to  the  officers  of  the  court  as  to 
the  party.  Flemming  v.  Pennsylvania 
Ins.  Co.,  4  Pa.  St.  476. 

But  under  a  statutory  provision 
which  required  a  party  who  had  been 
nonsuited  to  pay  the  costs  incurred  in 


former  does  not  confine  the  practice  to 
cases  where  there  has  been  a  trial  on 
the  merits  but  applies  it  also  to  cases 
of  nonsuit,  citing  Nevitt  v.  Lade,  3 
Dougl.  396,  26  E.  C.  L.  161.  See  also 
the  United  States  cases  cited  in  the 
previous  note  to  the  statement  of  the 
principal  rule,  supray  p.  1253. 

3.  Wilcox    v.    Wilmington   City    R. 
Co.,  1  Penn.  (Del.)  245. 
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Power  Bxereised  to  Prevent  Vexations  Proceedings.  —  The  practice  of 
staying  proceedings  until  the  costs  of  the  former  suit  arq  paid  is 
of  English  origin,  and  is  designed  to  prevent  vexatious  proceed- 
ings.1 Therefore  the  right  does  not  depend  upon  the  question 
whether  the  costs  can  be  collected  upon  execution,*  but  where 
the  plaintiff  is  in  execution  for  costs  of  a  former  suit,  proceedings 
will  not  be  stayed.* 

Where  Applieation  Involves  Merits  of  Cause.  —  Upon  an  application  to 
stay  proceedings  until  the  costs  of  a  former  suit  are  paid,  the 
court  will  not  grant  the  prayer  where  this  would  in  effect  deter- 
mine the  merits  of  the  case.* 

b.  Character  of  Actions  —  Identity  of  Parties  and 

CAUSES  —  The  Common-law  Bule.  —  The  practice  of  staying  proceed- 
ings until  the  costs  of  the  former  suit  are  paid  was  at  first  con- 
fined to  actions  of  ejectment,  and  was  applied  only  where  the 
parties  were  in  the  same  situation,  that  is,  where  the  plaintiff  and 
defendant  were  the  same  in  both  suits  * 

Enlargement  of  Bule.  —  But  the  rule  has  been  greatly  enlarged 
both  in  England  and  in  the  United  States,  and  applies  to  all 
causes  of  action  indiscriminately.?     While  it  requires  that  both 

1.  Ex  p.  Shear,  92  Ala.  598;  Rich-  been  fully  adjudicated  in  that  case,  it 
ardson  v.  White.  (Supm.  Ct.  Spec.  T.)  was  held  that  the  court  would  not  stay 
27. How.  Pr.  (N.  Y.)  155;  Altman  v.  the  proceedings,  as  this  would  be  to 
Altman,  12  Pa.  St.  246;  Rankin  v.  determine  the  merits  of  the  case  in  this 
Thompson,  8  Pa.  Co.  Ct.  201.  preliminary  matter.  Rankin  z/.  Thorn p- 

Where  Suit  Is  Hot  Vexations.  —  Where  son,  8  Pa.  Co.  Ct.  201. 
a  suit  was  removed  from  the  Common  5.  Altman  v.  Altman,  12  Pa.  St.  246; 
Pleas  by  habeas  corpus,  and  the  plain-  Sooy  v.  M'Kean,  9  N.  J.  L.  89. 
tiff  neglected  to  declare  within  two  6.  Richardson  p.  White,  (Supm.  Ct. 
terms,  and  thereafter  the  defendant  re-  Spec.  T.)  27  How.  Pr.  (N.  Y.)  155;  Alt- 
fused  to  receive  a  declaration,  and  the  man  v.  Altman,  12  Pa.  St.  246;  Sooy 
plaintiff  brought  a  second  action  for  v.  M'Kean,  9  N.  J.  L.  89,  wherein  it 
the  same  cause,  it  was  held  that  the  was  said  that  while  for  a  time  the  ex- 
court  would  not  stay  the  proceedings  tension  of  the  practice  to  actions  other 
in  the  second  suit  until  the  costs  of  the  than  ejectment  was  questioned,  the 
first  were  paid,  there  being  nothing  like  policy  and  propriety  of  it  did  not  long 
vexation,  as  the  plaintiff  offered  to  pro-  remain  in  doubt,  citing  Weston  v.  With- 
ceed  in  the  first  suit  and  was  prevented  ers,  2  T.  R.  511,  in  which  case  Mr. 
by  the  refusal  of  the  defendant  to  re-  Justice  Buller  read  two  cases  where  the 
ceive  a  declaration.  Lawrence  v.  Dick-  like  ruling  had  been  made  in  other  ac- 
enson,  2  Cow.  (N.  Y.)  580.  tions  than  ejectment.     In    Grovesnor 

2.  Richardson  v.  White,  (Supm.  Ct.  v.  Cape,  ciudxn  2  Bel.  Rep.  741,  and  in 
Spec.  T.)  27  How.  Pr.  (NT.  Y.)  155.  3  Wils.  C.  PI.  150,  trover  was  brought 

3.  Wyckoff  v.  Eaton,  4  Wend.  (N.  to  try  a  question  of  bankruptcy.  After 
Y.)  203;  Beaven  v.  Robins,  8  Dowl.  &  the  merits  were  fully  gone  into  and  the 
R.  42,  16  £.  C.  L.  334.  defendant  had  had  judgment,  a  new 

4.  Thus,  where  a  rule  to  stay  pro-  action  was  brought  in  case,  for  money 
ceedings  on  a  bill  in  equity  until  the  had  and  received,  and  not  in  trover, 
costs  in  an  ejectment  suit  should  be  lest  the  former  judgment  should  be 
paid  was  based  on  the  defendant's  an-  pleaded  in  bar.  The  action  was  pro- 
swer  and  allegations  therein  that  the  fessedly  to  try  the  same  question  of 
matters  complained  of  in  the  bill  were  bankruptcy  over  again,  and  the  court 
tbe  same  matters  that  were  set  up  by  refused  to  permit  it  to  proceed  until 
the  same  plaintiffs  in  an  action  in  eject-  the  costs  of  the  former  action  had  been 
ment  brought  by  said  plaintiffs  against  paid. 

one  of  the  defendants  and  which  had        Ho  Beason   for   Distinction.  —  It  has 
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actions  must  be  for  the  same  or  substantially  the  same  cause,1 
and  the  parties  to  the  second  action  must  be  the  same  as  those 
to  the  first  or  claiming  under  them,  the  relative  situation  of  the 
parties  as  plaintiff  or  defendant  will  not  exert  the  same  conclusive 
effect  as  originally.* 

been  pointed  out  that  the  reason  for  on  a  covenant  in  the  Court  of  Common 

the  distinction  as  made  in  the  English  Pleas,  and  after  judgment  against  him 

courts  would  be   difficult  to  find,  be-  on  demurrer  to  the  declaration  he  sued 

cause  in  either  case  the  parlies  have  in   the   Supreme   Court  for  the  same 

had  their  day  in  court,  and  the  same  covenant,    for   the   same    pledges  and 

restraints    and    no    more    should    be  others,  although  the  latter  accrued  after 

thrown  upon  a  losing  plaintiff  as  upon  the  action  in  the  Common  Pleas  had 

a   losing  defendant.     Altman    v.  Alt-  been  commenced,  it  was  held  that  the 

man,  12  Pa.  St.  246.  causes  of  action  were   the  same,  and 

1.  Southern    R.   Co.   v.    Raney,   117  the    proceedings    in    the    latter  cause 

Ala.    270    [citing    23    Am.   and    Eng.  should  be  stayed  until  the  costs  in  the 

Encyc.    of   Law  (1st  ed.)   528;    Exp.  first  action  were  paid.     Ripley  v.  Bene- 

Street,  106  Ala.  102;  Ex  p.  Shear,  92  diet,  4  Cow.  (N.  Y.)  19. 

Ala.   596;    Brown   v.  Brown,  81  Ala.  Presumption  in  Absence  of  Narr. —  In 

508];  Richardson  v.  White,  (Supm.  Ct.  Stiles  v.  Woodruff,  1  Phila.  (Pa.)  67,  7 

Spec.  T.)   27    How.    Pr.   (N.    Y.)   156;  Leg.  Int.  (Pa.)  66,  it  was  held  that  no 

Vetterlein  v.  Barnes,  43  Hun  (N.  Y.)  narr.  having  been  filed  in  the  second 

437*  wherein  it  was  held  that  after  an  action,  it  did  not  appear  that  the  cause 

action  had  terminated  in  a  judgment  of  action  in  both  cases  was  the  same, 

for  the  defendants  for  costs,  another  It  was  incumbent  upon  the  plaintiff  to 

action   by  the   same  plaintiff  against  have  satisfied  the  court,   by  his  own 

the  same  defendant  as  assignee  should  affidavit,  at  least,  that  the  cause  of  ac- 

not  be  staved  until  the  judgment  for  tion    was  different,  and  the  rule  was 

cosis  in  the  former  action  had   been  made  ahsolute. 

paid,  because,  the  last  action  being  2.  Ex  p.  McAnulty,  117  Ala.  237; 
against  the  defendant  as  assignee,  the  Sears  v.  Jackson,  11  N.  J.  Eq.45;  Rich- 
defendant  in  the  last  action  was  a  ardson  v.  White,  (Supm.  Ct.  Spec.  T.) 
stranger  to  the  first  action.  The  rule  27  How.  Pr.  (N.  Y.)  155;  Doe  v.  Roe, 
permitting  a  stay  of  proceedings  on  the  8  T.  R.  645;  Thrustout  v.  Holdfast,  6 
payment  of  costs  in  the  former  suit  T.  R.  223;  Spires  v.  Sewell,  5  Sim.  193, 
was  held  to  apply  only  where  the  cause  wherein,  after  a  bill  had  been  dismissed 
of  action  was  between  the  same  par-  for  want  of  prosecution,  and  before 
ties.  payment  of  costs  the  defendant  died 

But  where  an  action  was  brought  in  and    the    plaintiff    filed    another    bill 

trover  before  a  justice  of  the  peace,  for  against   the  executor  of  the  deceased 

the  conversion  of  chattels,  and  after  defendant,  the  proceedings  were  stayed 

judgment  in  favor  of  the  defendant  the  until  the  costs  of  the  former  suit  were 

plaintiff    brought    an    action    for   the  paid. 

same  chattels  sold  and  delivered   by  Change  in  Situation  of  Parties. —  Pro- 

him  to  the  defendant,  the  two  causes  ceedings  in  ejectment   will  be  stayed 

of  action  were  of    radically  different  until  the  costs  of  a  former  ejectment 

natures,  governed  by  entirely  different  suit  are  paid  where  the  plaintiff  in  the 

legal  principles,  and  supported  by  en-  last  suit  was  one  of  the  defendants  in 

tirely  different   evidence.       The  only  the  former  suit.     Altman  v.  Altman, 

identity  was  in  the  commodity  alleged  12  Pa.  St.  246.     See  to  the  same  point 

in  the  one  to  have  been  converted  with  Jackson  v.  Edwards,    1   Cow.  (N.  Y.) 

that  alleged  in  the  other  to  have  been  138;    Ex  p.  McAnulty,  117  Ala,   237; 

sold.     Southern  R.  Co.  ™.  Raney,  117  Doe  v.  Row,  4  East  585. 

Ala.  270.  Additional  Parties,  —  Where  a  defend- 

Additional  Cause  of  Action.  —  Under  a  ant  is  sued  a  second  time  for  the  same 
statute  providing  for  such  stay,  it  will  cause  of  action,  though  in  conjunction 
be  ordered  notwithstanding  the  second  with  others  who  were  not  parties  to  the 
action  embraces  an  additional  cause  of  first  suit,  the  court  will  order  the  plain- 
action.    Morse  v.  Mayberry,  48  Me.  162.  lift's  proceedings  to  be  stayed  until  the 

Where  the  plaintiff  sued  in  an  action  costs  of  the  first  suit  are  paid.    Kentish 
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c.  Court  of  Different  Character  or  Different  Juris- 
diction —  la  General  —  The  rule  that  proceedings  will  be 
stayed  in  a  pending  suit  until  the  payment  of  costs  of  a  former 
suit  applies  only  where  the  two  proceedings  are  in  the  same  court 
or  in  courts  of  a  like  nature,1  and  within  the  same  jurisdiction.9 

Equitable  and  Legal  Proceeding!.  —  But  proceedings  in  the  Chancery 
Court  will  not  be  stayed  until  the  costs  in  a  suit  at  law  between 
the  same  parties,  relating  to  the  same  subject-matter,  shall  be 
paid,  or  vice  versa,  as  the  rule  applies  only  where  both  suits  are 
in  equity  or  at  law.* 

Exception  —  Vexations  Process.  —  On  the  other  hand,  it  has  been 
held  that  notwithstanding  a  court  of  equity  will  not  stay  a  suit 
until  the  costs  in  a  former  proceeding  in  a  court  of  law  for  the 

v.  Tatham,  6  Hill  (N.  Y.)  372;  Silvis  v.  —  The  rule  applies  to  all  courts  within 

Clous,  6  Pa.  Disc.  614.  ihe  same  jurisdiction.     Swing?.  Upper 

Use  Plaintiff.  —  In  Hartman  v.  Quay,  Alloways  Creek,  10  N.  J.  L.  58;  Sooy 

I  Chest.  Co.  Rep.  (Pa.)  542,  the  court  v.   M'Kean,  9  N.  J.  L.  86;  Cooper  v. 

applied  the  rule  that  the  proceedings  Sheppard,  9  N.  J.  L.  96. 

would  be  stayed  until  the  costs  of  a  Stay   will   not  be  granted  until  the 

former  suit  are  paid,  though  the  plain-  payment  of  costs  of  a  suit  in  another 

tiff  in   the  second  suit  was  the   use  stair .     Julio  v.  Ingalls,  (Supm.  Ct.)  15 

pi ai miff  in  the  first  suit.  Abb.  Pr.  (N.  Y.)  429. 

Pirst  Suit  by  Guardian. —  In  Taylor  v.  8.  Demarest  v.  Wynkoop,  2  Johns. 

Vandervoort,  9  Wend.  (N.  Y.)  449,  a  Ch.  ^N.  Y.)  461;  Stebbins  v.  Grant,  19 

motion  to  stay  proceedings  until   the  Johns.  (N.  Y.)  196;    Kerr  v.  Davis,  7 

costs  of  a  former  suit,  prosecuted  by  Paige  (N.  Y.)53;  Silvis  v.  Clous,  6  Pa. 

the  plaintiff  by  another  person  than  Dist.  614;  Rankin  v.  Thompson,  8  Pa. 

the  one  appearing  as  guardian  in  the  Co.  Ct.  201 ;  Wild  v.  Hobson,  2  Ves.  & 

last  suit,   and  in   another  court,  was  B.  105. 

granted  over  the  objection   that  the  Where  Law  and  Equity  Administered 

court  would  not  compel  the  payment  in  Same  Court.  —  Following  the  old  rule 

of  costs  in  a  suil  in  another  court.  which  prevailed  when  law  and  equity 

Technical     Variations    in     Names. —  were  administered  in  distinct  courts, 

Though  there  may  be  some  variation  that  unless  the  two  suits  had  been  in 

in  the  names  of  the  parties  in  the  suits  the  same  courts  or   in   courts  of  the 

in  question,  yel,  where  it  is  admitted  same  nature,  a  proceeding  would  not 

that  the  causes  of  action  are  the  same,  be  stayed  until  payment  of  the  costs  in 

such  variation  seems  to  be  of  no  con-  the  former  proceedings  for  the  same 

sequence.     Flemming  v.  Pennsylvania  cause,  it  was  held  that  a  complaint  for 

Ins.  Co.,  4  Pa.  St.  475  [citing  Lampley  legal  relief  being  dismissed  with  costs 

v.   Sands,    1    Tidd's   Pr.    539,   note  c%  without  prejudice,  an  action  for  equi- 

wherein   the  Court  of   King's  Bench  table  relief  would  not  be  stayed  until 

stayed   proceedings   in  an  action   by  the  costs  of  the  action  for  legal  relief 

husband  and  wife  until  the  payment  were   paid.     Davis   v.    Duffie,   (N.   Y. 

of  costs  in   a   former  action   for   the  Super.  Ct.  Spec.  T.)  3  Abb.  Pr.  (M.  Y.) 

same  demand,  and  at  the  suit  of  the  363;  Silvis  v.  Clous,  6  Pa.  Dist.  614, 

husband  alone;  Newton  v.  Bewley,  1  wherein  the  court  said  that,  assuming 

Browne    (Pa.)    38];     Zimmerman     v.  that  the  changed  system  of  blending 

Kuebler,  9  Pa.  Co.  Ct  128.  law  and  equity  required  a  modification 

1.  Silvis  v.  Clous,  6  Pa.  Dist.  614;  of  the  English  rule,  yet  a  suit  at  law 
Flemming  v.  Pennsylvania  Ins.  Co.,  4  could  not  be  stayed  to  compel  payment 
Pa.  St.  476;  Nevitt  v.  Lade,  3  Dougl.  of  costs  in  a  prior  suit  in  equity  based 
396,  26  E.  C.  L.  161,  wherein  a  second  upon  the  same  cause,  or  vice  versa%  ex- 
suit  in  the  Court  of  King's  Bench  was  cept  in  a  case  of  vexatiousness  or  op- 
stayed  until  the  costs  of  a  former  suit  pression,  and  that  an  application  for 
in  the  Exchequer  were  paid;  Melchart  the  purpose  of  obtaining  the  stay  was 
v.  Halsey,  3  Wils.  C.  PI.  149.  not  aided  by  any  presumption  in  this 

9.  All  Courts  Within  Same  Jurisdiction,  regard. 
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same  cause  have  been  paid,  yet,  if  it  appears  that  the  suit  in 
equity  is  brought  in  bad  faith,  and  for  the  sole  purpose  of  vexing, 
harassing,  or  annoying  the  defendant,  the  court  will  interfere,  so 
far,  at  least,  as  to  stay  the  vexatious  and  unjustifiable  proceeding 
until  the  costs  of  the  first  suit  are  paid.1 
5.  Stay  Pending  Application  for  Other  Belief — a.  In  General. 

—  Where,  in  the  ordinary  course  of  proceedings,  a  motion  for 
incidental  relief  cannot  be  made  and  brought  to  a  hearing  in 
time,  the  court  may  grant  a  stay  of  proceedings  for  the  purpose 
of  enabling  the  party  to  make  the  motion  and  to  bring  it  to  a 
hearing.8 

Power  Hot  Arbitrary.  —  But  it  has  been  held  that  the  court  has  no 
right  arbitrarily  to  say  that  proceedings  shall  be  stayed  for  a 
given  period  except  for  the  purpose  of  enabling  the  party  asking 
for  such  stay  to  seek  some  other  relief,  and  that  the  correct  prac- 
tice is  not  to  stay  proceedings  for  any  number  of  days,  but  to 

1.  Kerr  v.  Davis,  ^  Paige  (N.  Y.)  53.     does  not  admit  one  who  is  not  a  party 

2.  Sanchez  v.  Carriaga,  31  Cal.  170,  to  this  summary  remedy.  Bonnell  v. 
wherein  it  was  held  that  the  court  had     Neely,  43  111.  288. 

ample  power  to  suspend  the  execution  Only  on  Cause  Shown. —  An  applica- 

of  a  writ  of  execution  until  a  pending  tion    for    a    stay  should    always    be 

motion   to    quaph   the   writ  could   be  founded  upon  a  cause  showing  at  hast 

heard;  Ackroyd  v.    Ackroyd,   3    Daly  a  prima  facie  right  lo  some  relief  which 

(N.  Y.)  38;  Mallory  v.  East  River  Ins.  can   only   be    effectually  attained   by 

Co.,   7   Hill  (N.  Y.)  192;   Schenck    v.  arresting  the  proceedings  of  the  oppo- 

McKie,  (Supm.   Ct,   Spec.  T.)  4  Flow,  site  party  until  the  application  for  such 

Pr..  (N.  Y.)  248;  Oakley  v.  Cokalete,  relief  can  be  made.     Chubbuck  r.  Mor- 

(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  rison,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 

206;    People   v.   McLaughlin,   (Supm.  (N.  Y.)  369. 

Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  287.  Expiration   of  Stay.  — After    verdict 

Cause  Set  for  Trial  Before  Motion  Can  against  the  defendants  for  the  pur- 
Bo  Hoard.  —  Thus  in  New  York  where  chase  price  of  personal  property  sold 
the  statute  requires  a  motion  for  a  to  them  by  the  plaintiffs,  third  parties 
change  of  venue  to  be  made  upon  no-  asserted  title  to  a  part  of  the  property, 
tice  of  at  least  ten  days,  but  the  cause  and  the  defendants  asked  for  a  stay  of 
is  set  for  trial  nine  days  ahead,  the  further  proceedings  in  the  action  until 
effect  of  which  would  supersede  such  these  claims  were  determined..  The 
molion,  any  justice  of  the  Supreme  court  denied  the  stay,  on  condition 
Court  may,  by  statute,  grant  a  stay  of  that  the  plaintiffs  execute  to  the  de- 
the  trial  until  the  motion  shall  be  heard  fendants  a  bond  with  sureties,  condi- 
and  decided.  People  v.  McLaughlin,  tioned  to  indemnify  the  defendants 
(Supm.  Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  against  such  claims  to  the  extent  of 
287.  the  amount  of  the  judgment  which 

Hearing  on  Application  for  Amendment,  should  be  entered  on  the  verdict.     It 

—  After  a  cause  is  noticed  for  trial  an  was  held  that  the  order  to  show  cause 
order  may  be  granted  to  show  cause  why  this  stay  should  not  be  granted, 
why  the  plaintiff  should  not  have  leave  and  which  provided  that  all  proceed- 
to  file  an  amended  complaint,  and  slay-  ings  in  the  action  be  stayed  "  until  t|ie 
ing  proceedings  until  the  hearing  there-  further  order  of  the  court,"  expired  by 
on.  Oakley  v.  Cokalete,  (Supm.  Ct.  its  own  limitation  with  the  order  of  the 
Spec.  T.)  26  Misc.  (N.  Y.)  206.  court     denying    a     permanent     stay. 

Bemedy  Confined  to  Parties.  —  A  stat-  Even   if  the  order  denying  the  per- 

ute  permitting  a  "  party  "  to  apply  to  manent  stay  was  appealable,  an  ap- 

a  judge  at  chambers  for  an  order  stay-  peal  from  it  and  the  giving  of  a  super- 

ing  proceedings,  as   preliminary  to  a  sedeas   bond   would   not  continue  the 

motion  which  Is  to  be  made  in  term  to  temporary  stay   in   force.     Graves  v. 

quash  the  writ  or  other   proceedings,  Backus,  69  Minn.  532. 
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stay  them  until  the  application  on  account  of  which  the  stay  is 
sought  can  be  made.1 

b.  Motion  to  Open  Judgment  or  for  New  Trial.  —  A 
rule  to  show  cause  why  a  judgment  should  not  be  opened,*  or  a 
motion  for  a  new  trial  after  the  judgment  is  fully  recorded,  will 
not  stay  proceedings  without  an  order  of  court,*  but  where  the 
motion  for  a  new  trial  is  made  before  entry  of  judgment,  the 
applicant  will  not  be  compelled  to  obtain  a  stay,  as  no  execution 
can  issue  until  the  judgment  is  entered.4 

c.  Rehearing.  —  The  court  will  not  stay  proceedings  for  the 
purpose  of  permitting  a  party  to  apply  for  a  rehearing  upon  the 
ground  of  newly  discovered  evidence  where  the  statement  of 
the  proposed  new  evidence  is  vague,  and  indicates  that  the  testi- 
mony is  merely  cumulative,  and"  is  not  in  (act  newly  discovered 
evidence.* 

d.  Review.  —  See  article  Bills  of  Review,  vol.  3,  p.  569.* 

1.  Chubbock    v.    Morrison,    (Supm.  party.     Kendall  v.  O'Neal,  16  Mont. 

Ci.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  369;  303. 

Sales  v.  Woodin,  (Supm.  Ct.)  8  How.  Execution  of  Bond.  —  In  Peterson  v. 

Pr.  (N.  Y.)  349.  Wayne  Circuit  Judge,  108  Mich.  608,  it 

9.  Spang  v.  Com.,  12  Pa.  St.  358.  was  said  I  hat  it  had  been  the  practice 

t,  Church  v.  Goodin,  22  Kan.  527,  in  Michigan  for  courts  (o  stay  proceed- 

holding  that  where  the  motion  for  a  new  ings  without  requiring  a  bond,  for  the 

trial  goes  over  to  the  next  term,  the  purpose  of  permitting  a  parly  to  settle 

better  practice  is  for  the  court  to  enter  a  bill  of  exceptions  and  to  move  for  a 

an  order  staying  the  issuance  of  the  new  trial,  but  this  resulted  in  procur- 

execution  until  such  motion  is  disposed  ing  writs  of  error  for  the  purpose  of 

of,  but  that  generally,  on  the  return  of  delay,  and  it  was  enacted  by  statute 

a  verdict  and  notice  of  motion  for  a  that  no  such  stay  would  be  allowed  for 

new  trial,  or  the  filing  of  a  motion  for  a  longer    period    than    twenty  days, 

a  new  trial,  the  case  should  be  reserved  unless  the  party  applying  for  such  stay 

for  future  consideration  and  the  entry  should  execute  a  bond, 

of  the  judgment  on  the  verdict  delayed  4.  Church  v.  Goodin,  22  Kan.  527; 

until  l he  hearing  is  had  on  the  motion;  Truett  v.  Legg,  32  Md.  147. 

Peoples.  Loucks,  28  Cal.  68;  Jones  v.  In   New  Jersey,  under  a  statute,  it 

Spears,   56    Cal.    163;    Parr    v.    Van  was  held  to  be  the  established  practice 

Home,  40  111.   122;  Ex  p.  Craig,  130  that  a  plaintiff  might  issue  his  execu* 

Mo.  595  {overruling  Stephens  v.  Brown,  tion  immediately  after  the  entry  of  the 

56  Mo.  23 1;  Eaton  v,  Caldwell,  3  Minn,  judgment  nisi  if  he  should  think  proper 

134.  to  do  so,  at  the  risk,  however,  of  hav- 

Staying  Entry  of  Judgment  upon  Terms,  ing  it  rendered  a  nullity  by  the  rule  to 

—  Under  Gen.   Stat.   Minn.  (1878),  c.  show  cause  being  allowed  absolutely. 

66,  §  240,  (Stat.  Minn.  1894,  §  5384),  it  Erie  R.  Co.  v.  Ackerson,  33  N.  J.  L. 

was  provided  that "  the  judge  trying  34.      The  common-law    practice    was 

the  cause  may,  in  his  discretion  and  different, because  1  he  judgment  was  not 

upon  such  terms  as  may  be  just,  stay  signed   until  the  lapse  of  four  days 

the  entry  of  judgment  and  further  pro-  after  the  rendition  of  the  verdict,  or 

ceedingB    until   the  hearing  and  final  before  the  term  closed  if  before  the 

determination  of  a  motion  for  a  new  four  days  expired,  and  if  the  motion 

trial."    Dennis  v.  Nelson,  55  Minn.  1*4-  was  not  filed  until  after  its  determine 

Extension   of    Statntory    Stay.  —  In  tion.    Ex  p.  Craig,  130  Mo.  595. 

Montana  the  law  gives  to  the  defend-  5.  Case  v.  Case,  26  Mich.  484.     And 

ant  ten  days  after  service  of  notice  of  see  generally  article  Rehearing,  vol. 

intention  to  move  for  a  new  trial  to  18,  p.  1. 

prepare  and  serve  statement,  and  the  6.  Security  —  Analogy  to  Stay  on  Error, 

court  may  grant  an  extension  of  thirty  —  On  a  bill  of  review,  a  motion  to  stay 

days  without  the  consent  of  the  adverse  proceedings  under  the  original  decree 
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6.  To  Procure  Evidence  Fraudulently  Withheld.  —  Where  the 
plaintiff  has  wilfully  and  fraudulently  destroyed  or  withheld  from 
the  defendant  material  evidence  in  the  latter's  favor,  which 
defined  the  rights  of  the  parties  to  the  action  and  was  material 
to  the  determination  of  such  rights,  the  court  will  grant  an  order 
staying  all  proceedings  on  the  part  of  the  plaintiff  until  he 
produces  and  delivers  such  evidence  to  the  attorney  for  the 
defendant.1 

7.  For  Commission  to  Take  Testimony.  —  A  rule  for  a  commission 
to  examine  witnesses  will  not  have  the  effect  of  staying  the  pro- 
ceedings without  a  direction  that  it  shall  so  operate.*  But  such 
commission  may  be  granted  with  the  order  for  a  stay  of  proceed- 
ings, and  the  court  may  impose  terms  upon  the  defendant  apply- 
ing for  the  commission  where  the  plaintiff  has  prepared  the  cause 
for  a  hearing  on  the  day  following  the  service  of  the  motion.3 

8.  Upon  Filing  Cross-Bill  —  Where  there  has  been  a  want  of 
diligence  upon  the  part  of  a  defendant  in  chancery,  and  the 
original  cause  is  ready  for  hearing,  he  cannot  interpose  a  cross- 
bill and  insist  as  a  matter  of  right  upon  a  stay  of  proceedings 

should   not  be  granted,  except  upon  press  direction  by  the  court,  in  order 

condition  that  the  money  thereby  de-  to  give  the  rule  for  a  commission  the 

creed   shall   be   paid  or  brought   into  effect  of  staying  proceedings, 

court  to  abide  the  result  of  the  bill  of  3.  Pomeroy    v.    Lownsbury  (Supm. 

review,  or  unless  security  be  given  for  Ct.  Spec.  T.)  i   How.  Pr.  (N.  Y.)  31. 

the  performance  of  the  original  decree  See  also,   for  continuance  to   procure 

in  case  the  bill  of  review  is  dismissed,  witnesses,  article  Continuances,  vol. 

"  It  does  not  seem,"  said  the  court,  4,  p.  822, 

"  as  though  a  party,  by  filing  a  bill  of  Where  a  Cause  Had  Once  Gone  Over  on 

review,    should    be    put    in    a  better  account  of  the  absence  of  witnesses,  it 

position  if  he  obtains  a  stay  of  proceed-  was  held  that  a  commission  would  be 

ings  than  he  would  be  in  if  he  sued  granted  without  a  stay.     Starbuck  v. 

out  a  writ  of  error.     No  supersedeas  Hall,  (Supm.  Ct.  Spec.  T.)  1  How.  Pr. 

would  be  granted  upon  a  writ  of  error  (N.  Y.)  58. 

without  a  bond  to  pay  the  decree,  if  Application  for  Delay. —  In  Forrest  v. 

affirmed.    And  a  bill  for  review  of  a  Forrest,  3  Bosw.  (N.  Y.)  661,  it  was 

decree  for   payment  of   money  ought  held  that  while  a  court  having  jurisdic- 

not  to  be  permitted  to  be  a  mere  instru-  tion  to  hear  and  determine  an  action 

ment  for  delay  and  vexation,  and  for  for  divorce  and  the  granting  of  alimony 

protracting  litigation,  without,  at  least,  may  issue  a  commission   to  examine 

a  good  bond."     Manufacturers  Paper  witnesses  to  obtain  testimony   to  be 

Co.  v.  Lindblom,  68  111.  App.  539.  used  on  a  reference  for  the  ascertain- 

1.  Premo  if.  Smith.  (N.  Y.  Super.  Ct.  ment  of  the  proper  amount  of  alimony 
Gen.  T.)  10  Abb.  Pr.  N.  S.  (N.  Y.)  90;  to  be  paid,  such  commission  should 
Edginton  v.  Nixon,  2  Scott  507;  2  not  be  issued  with  a  stay  of  proceed- 
Bing.  N.  Cas.  316,  29  E.  C.  L.  348.  ings,  except  in  a  case  free  from  sus- 

2.  Maynard  v.  Chapin,  7  Wend.  (N.  picion  that  any  part  of  the  motive  in 
Y.)  520.  applying  for  it  is  to  delay  and  annoy 

Commission  Obtained  Within  Time  Be-  the  plaintiff,  or  unless  it  should  appear 

quired  by  Rule.  —  But  in  Jackson   v.  that  great  injustice  would  probably  be 

Woodworth,   18  Johns.  (N.  Y.)  135.it  done  to  the  applicant  if  the  commission 

was  held  that  where  a  commission  to  should  be  denied, 

examine  witneesses  is  obtained  within  Discretion  —  Substantial  Bight.  —  It 

the  time  required  by  the  rules  of  the  has  been  held  that  an  appeal  lies  from 

court,  it  will  stay  proceedings  without  an  order  for  a  commission  to  examine 

any  order  to  that  effect,  but  if  obtained  witnesses  with  a  stay  of  proceedings, 

after  such  time  there  must  be  an  ex-  although  the  order  is  in  a  sense  dis- 
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under  the  original  bill ;  the  filing  of  a  cross-bill  will  not  stay  the 
original  proceedings  unless  upon  the  special  order  of  the  court, 
founded  upon  application  by  the  party  wishing  the  stay  and  notice 
thereof  to  the  complainant.1 

9.  To  Compel  Filing  of  Security  for  Costs,  —  Where  the  court  may 
require  the  plaintiff  to  give  security  for  costs,  it  may  order  a  stay 
of  proceedings  until  such  security  is  given,2  and  when  additional 
security  is  required,  the  court  will  at  the  same  time  order  a  stay 
of  proceedings  so  as  to  give  the  plaintiff  an  opportunity  to  com- 
ply with  the  order.5 

cretionary  with  the  judge  who  granted  moval  of  the  relator,  had  taken  steps 

it,  because  it  affects  a  substantial  right,  in  the  cause,  though   this  seemed  to 

Rathbun  v.  Ingersoil,  34  N.  Y.  Super,  have  been  regarded  as  an  answer  by 

Ct.  2ti.  several    English   authorities;   Jackson 

1.  See  article  Cross-Bills,  vol.  5,  p.  v.  Miller,  3  Cow,  (N.  Y.)  57;  Cad  well 
665.  p.  Manning,  (Supm.  Ct.)  15  Abb.  Pr. 

A  Cross-Action  in  favor  of  a  surety  (N.  Y.)  271;  Scull  v.  Carhart,  15  N.  J. 

against   his   principal,   authorized   by  L.  430;  Roumage  v.  Mechanics  F.  Ins. 

statute,  cannot  delay  the  action  of  the  Co.,   12  N.  J.  L.  95;  Calhoun  v.  CaU 

creditor  against  the  surety.     Chrisman  houn,  1  Pa.  Co.  Ct.  392,  under  rule  of 

v.  Perrin,  67  Ind.  586.  court  to  secure  the  master  his  costs; 

In  Iowa  it  is  expressly  provided  by  Treasury  Com'rs  v.  M'Kie,  1  Nott  & 

statute  that  a  cross-petition  shall  not  M.  (S.  Car.)  575. 

delay  the  original  action  when  a  judg-  Procedure.  —  In  New  York,  before  the 

ment  can  be  rendered  thereon  which  code  (and  the  practice  was  said  not  to 

will   not   prejudice   the   rights  of  the  have  been  changed  by  the  code),  the 

parties  to  a  cross- petition.     Spearing  established    practice    to    be    pursued 

v.  Chambers,  25  Iowa  99.  when  it  was  desired  to  obtain  security 

To  Aid  Discovery.  —  Proceedings  in  a  for  costs  was  to  obtain  a  chamber  order 

suit  by  a  foreign  government  may  be  ex  parte \  directing  securiiy  to  be  filed 

stayed  until  the  means  of  discovery  are  within  twenty  days,  and  in  ihe  event 

secured   in   a  cross-suit,  as   until  the  of    security    not     being    filed    within 

plaintiff  in  the  original  suit  has  given  twenty  days,  then  requiring  cause  why 

the   name   or   names  of   persons  who  security  should  not  be  filed  to  be  shown 

could  be  made  defendant  or  defendants  at  the  first  special  term  to  be  held  after 

in   a   cross-suit   by   the   same   parties  the  expiration   of  said   twenty   days, 

against   the   foreign   government,  for  which  order  contained  a  stay  of  pro- 

the    purpose    of    making    upon    oath  ceedings.     On    the  return  day  of  the 

the  discovery   required.     Republic   v.  order,  if  the  security  had  not  been  pre- 

Weguslin,  L.  R.  20  Eq.  140,  citing  U.  viously  filed,  the  motion  for  security 

S.  v.  Wagner,  L.  R.  2  Ch.  585.     But  a  was  heard,  pursuant  to  the  alternative 

stay  of  proceedings  in  the  original  suit  of   the  order  to  show  cause.     If  the 

will  not  be  granted  where  an  officer  of  motion    was    granted,   a    peremptory 

such  government  is  made  a  defendant  order  to  file  security  was  made.     This 

in  the  cross-suit  for  the  sole  purpose  of  order  operated  as  a  stay  of  proceedings, 

discovery.      Republic   v.    Erlanger,    1  Cadwell  v.    Manning,  (Supm.  Ct.)  15 

Ch.   D.    171,  45  L.  J.  Ch.  145,  24  W.  Abb.   Pr.  (N.  Y.)  271.     See  also  King 

R.     151,    reversing    33    L.    T.    N.    S.  v.  Stone,  6  Dana  (Ky.)  440. 

632.  Extent  of  Stay.  —  An  order  to  stay 

2.  Kerr  v.  Davis,  7  Paige  (N.  Y.)  54;  proceedings  until  the  complainant  files 
People  v.  Oneida  C.  PI.,  18  Wend.  (N.  security  for  costs  operates  upon  him 
Y.)  652,  holding  that  where  a  relator  only,  and  does  not  prevent  the  defend- 
had  sued  out  a  mandamus  and  removed  ant  from  taking  steps  to  terminate  the 
from  the  state  intermediate  the  issuing  suit  in  the  meantime,  or  to  resist  an 
of  the  alternative  and  the  peremptory  application  of  which  previous  notice 
writ,  the  proceedings  would  be  stayed  has  been  given  by  the  complainant, 
until  security  for  costs  was  filed,  and  Price  v.  Belts,  6  Paige  (N.  Y.)  44. 
thai  it  was  no  answer  to  the  motion  that  3.  Bomeisler  v.  National  Ins.  Co.,  2 
the  defendant,  with  knowledge  of  the  re-  Hall  (N.  Y.)  531 
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tower  inherent.  —  The  power  of  the  court  in  this  regard  is  inci- 
dental to  its  ordinary  jurisdiction,  and  does  not  depend  upon  the 
statute.1 

10.  Pending  Bankruptcy  Proceedings.  —  See  article  United 
States  Courts. 

11.  Pendency  of  Another  Suit.  —  See  article  Another  Suit 
Pending,  vol.  if  p.  750. 

12.  Fraud  and  Breach  of  Faith.  —  Where  an  action  is  brought  by 
a  fraudulent  use  of  the  presence  of  the  court,  proceedings  may 
be  stayed  on  the  defendant's  motion,2  and  if  a  cause  is  settled 
between  parties  by  an  arrangement  by  which  it  is  intended  to 
put  an  end  to  the  litigation,  and  one  of  the  parties  attempts 
to  proceed  in  violation  of  the  agreement,  the  court  will  stay  all 
proceedings.8 

13.  Stay  upon  Payment  of  Debt.  —  Where  the  amount  of  the 
debt  and  the  cause  of  action  are  admitted  by  the  defendant,  the 
court  may,  upon  the  defendant's  motion  and  upon  the  payment 
of  the  debt  and  costs  by  him,  stay  all  further  proceedings,  or  the 
stay  may  be  granted  without  the  payment  of  costs  in  some  cases, 
as  where  the  action  was  brought  for  the  purpose  of  making  costs, 
or  without  a  previous  demand  where  such  demand  was  necessary.4 

1.  People  v.  Oneida  C.  PI. ,  18  Wend,  payment  of  the  sum  levied  without 
(N.  Y.)  652.  costs. 

2.  Delhi  v.  Graham,  3  Hun  (N.  Y.)  Unlimited  Damages.  — In  Fisher  v. 
407,  holding  that  a  motion  to  stay  pro-  Pyne,  1  M.  &  G.  265,  39  E.  C.  L.  437, 
ceedings  on  the  ground  that  the  action  it  was  held  that  an  order  could  not  "be 
was  brought  without  authority  of  the  made  for  the  stay  of  proceedings  on 
plaintiff  should  be  limited  to  cases  of  the  payment  of  debt  and  costs  for  un- 
actual  fraud  upon  the  court,  that  is,  to  liquidated  damages. 

cases  where  the  attorneys  sue  without        But  in  Hatfield  v.  Baldwin,  1  Johns, 

the   plaintiff's  knowledge  or  consent,  (N.  Y.)  506,  which  was  an  action  for 

using  his  name  in  the  suit,  and  that  the  slander,  it  was  held  that  after  a  verdict 

relief  should  probably  never  be  granted  the  defendant  might  tender  the  amount 

if  the  plaintiff  is  a  natural  person  and  of  the  recovery  with  costs  up  to  that 

not  a  corporation.  time,  and  the  court  would  order  further 

3.  Ponting  v.  Watson,  1  Jur.  N.  S.  proceedings  to  be  stayed.  Contray  Peat 
1139;  Eden  v.  Naish,  7  Ch.  D.  781;  v,  Mangnall,  6  Dowl.  &  L.  261,  2 
Cocker  v.   Tempest,  7  M.  &  W.  502,  Saund.  &  C.  325. 

holding  that  every  court  has  unlimited  In  Oshiel  v.  De  Graw,  6  Cow.  (N.  Y.) 

power  over  its  own  process  and  may  63,  it  was  held  that  a  surety  on  a  bond 

stay  proceedings  brought  contrary  to  qot  being  liable  beyond  the  penalty 

good  faith,  notwithstanding  the  agree-  thereof,  a  stay  of  proceedings  against 

ment  in  fraud  of  which  the  action  was  him  upon  his  tendering  the  full  amount 

brought  was  made  while  the  parties  of  the  penalty  and  costs  could  not  be 

were   not  under  the  authority  of   the  objected  to  on  the  ground  that  the  sum 

court.  was  not  liquidated. 

4.  Oshiel  v.  De  Graw,  6  Cow.  (N.  Y.)  Discretion  —  Order  upon  terms.—  Upon 
63;  Hatfield  v.  Baldwin,  1  Johns.  (N.  motion  for  a  stay  of  proceedings  upon 
Y.)  506;  Elliston  v.  Robinson,  2  Dowl.  payment  of  debt  and  costs,  the  defend- 
241,  2  Cromp.  &  M.  343;  Jefferies  v.  ant  must  submit  to  such  reasonable 
Sheppard,  3  B.  &  Aid.  696,  5  E.  C.  L.  terms  as  the  court  in  its  discretion  may 
426,  holding  that  in  an  action  against  think  proper  to  impose,  and  is  not  en- 
a  sheriff  for  money  levied  under  a  fi.  titled  to  the  rule  as  a  matter  of  right, 
fa.  without  any  previous  demand,  the  Jones  v.  Shepherd,  3  Dowl.  421. 
court  would  stay  the  proceedings  upon  Prompt  Application.  —The  application 
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14.  Effect  of  8tay.  —  A  stay  of  proceedings  until  further  order 
of  the  court  stays  all  proceedings  until  such  further  order  is 
entered,1  or  until  the  order  is  vacated  upon  proper  application* 

IV.  Stay  of  Execution  —  1.  Power  of  Court  Generally.  —  Courts 
of  general  jurisdiction  have  entire  control  over  their  process  and 
a  discretion  to  grant  a  stay  of  execution  in  each  particular  case 
according  to  circumstances.  This  power  is  inherent  in  the  court, 
and  it  may  stay  executions  whenever  it  is  necessary  to  accom- 
plish the  ends  of  justice.  The  power,  however,  is  one  which 
should  be  cautiously  exercised,  and  only  in  those  cases  where  the 
promotion  of  the  ends  of  justice  requires  it.3 

Exercise  of  Judicial  Discretion.  —  The  conceded  power  thus  to  stay 
executions  should  not  be  arbitrarily  exercised,  and  the  execution 
should  not  be  withheld  merely  because  it  is  inconvertient  for  the 
judgment  debtor  to  pay  his  debts.4    The  discretion  must  be 

for  such  a  stay  must  be  made  promptly.  2.  Vacation  by  Judge  Who  Hade  Order. 

Bowdldge  v.  Slaney,  2  Bing.  N.  Cas.  —  Where  a  judge  has  power  by  statute 

142,  29  E.  C.  L.  2R5,  holding  that  such  to  stay  proceedings  in  an  action,  the 

an  application  must  be  made  within  court  or  another  judge  thereof  cannot 

four  days  after  service  of  process.     See  vacate   his  order   without   notice.     A 

also  Hayter  v.  Moat,  5  Dowl.  329.  vacation   without   notice  of    such   an 

Stay  upon  Subsequent  Payment.  —  The  order  can  be  granted  only  by  the  judge 

judge  has  no  authority,  without  the  who  made  the  order.    Van  Kleeck  v. 

consent  of  the  plaintiff,  to  make  an  Nichols,  (Supm.  Ct.  Spec.  T.)  63  How. 

order  staying  proceedings  upon  pay-  Pr.  (N.  Y.)  403. 

ment  of  debt  and  costs  on  a  subsequent  But   the  application  may  be   made 

date.     Norton  v.  Fraser,  2  M.  &  G.  916,  ex  parte  to  the  judge  who  made  the 

40  E.  C.  L.  691;  Kirby   v.  Ellison,  2  order,   or  to  the    court   upon  notice. 

Dowl.  219.  Oakley  v.  Cokalete,  (Supm.  Ct.  Spec. 

A  judge  has  no  power  before  declara-  T.)  20  Misc.  (N.  Y.)  206. 

tion  to  order  proceedings   stayed   on  3.  Sanchez  v.  Carriaga,  31  Cal.  170; 

payment  of  debt  and  costs  within  a  Chipman  v.  Bowman,  14 Cal.  157;  Mur- 

certain  time,  otherwise  judgment  to  be  dock  v.  De  Vries,  37  Cal.  527;  Logan 

given   for  the   plaintiff.     Reynolds  v.  v.  Hillegass,  16  Cal.  200;  Ketch um  v. 

Sherwood,  8  Dowl.  183.  Crippen,37  Cal.  223;  Robinson  i\  Yon, 

1.  Ackroyd  v.  Ackroyd,  3  Daly  (N.  8  Fla.  350;    Robinson  v.  Chesseldine, 

Y.)  38,  holding  that  the  stay  does  not  5  111.  332;  Church  v.  Goodin,  22  Kan. 

cease  upon  the  mere  indorsement  by  527;  Peterson  v.  Wayne  Circuit  Judge, 

the  judge  of  his  decision  on  the  motion  108    Mich.    608,  holding   thai   In  the 

in  connection  with  which  the  stay  was  absence  of    statute    the    courts    may 

granted;  Mallory   v.    East   River  Ins.  grant  stays  upon  judgments  upon  such 

Co.,  7  Hill  (N.  Y.)  192,  holding  further  terms  as  they  may  think  just,  and  even 

that  an  order  to  stay  proceedings  for  without  requiring  a  bond  to  be  given; 

the  purpose  of  making  a  special  motion,  Kramer  v.  Holster,  55  Miss.  247  [citing 

though     served    before     the     motion  Harrington  r.  O'Reilly,  9  Smed.  &  M. 

papers,  will  take  effect  from  the  time  (Miss.)  219];  Ex  p.  Craig,  130  Mo.  590; 

they  are  served;  Oakley  v.  Cokalete,  Com.  v,  Magee,  8  Pa.  St.  240;  Sturges's 

(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  Appeal,  86  Pa.  St.  413,  holding  that  in 

206;  Price  v.  B-tis,  6  Paige  (N.  Y.)  44.  the  execution  of  such   power  the  duty 

Order  by  Judge  Without  Authority.  —  of  the  court  to  direct  a  levy  to  be  made 

An  order  to  stay  proceedings  in  an  ac-  and    preserve     the    lien    during    the 

tion  given  by  a  judge  having  no  au-  pendency  of  the  rule   is  well  settled; 

thority  will  not  prevent  further  pro-  Sawin  v.  Mt.  Vernon  Bank,  2  R.  I.  382; 

ceedings.      Chubbuck     v.     Morrison,  Steere  z>.  Stafford,   12  R.  I.  131;  Eaton 

(Supm.  Ct.  Spec.  T.)  6  How.  Pr.  (N.  Y.)  v.  Cleveland,  etc.,  R.  Co.,  41  Fed.  Rep. 

369;  Schenck  v.   McKie,  (Supm.   Ct.  421. 

Spec.  T.)  4  How.  Pr.  (N.  Y.)  248.  4.  Eaton  v.  Cleveland,  etc.,  R.  Co., 
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judicially  exercised,  and  unless  facts  are  brought  to  the  knowl- 
edge of  the  court  which  furnish  a  just  ground  for  interposition, 
the  court  will  not  interfere  with  the  regular  course  of  proceedings.1 

Appellate  Court.  —  In  like  manner  courts  of  appellate  jurisdiction 
have  an  inherent  right  to  exercise  equitable  power  over  their 
own  judgments,  and  to  stay  execution  in  proper  cases.* 

2.  Temporary  or  Perpetual  Stay  —  a.  In  General.  —  The  court 
may  stay  an  execution  temporarily  or  perpetually  according  as 
the  one  kind  of  relief  or  the  other  is  justified  by  the  circum- 
stances of  the  case,  and  if,  upon  an  application  to  stay  an  exe- 
cution perpetually,  the  court  cannot  do  justice  to  all  the  parties 
concerned,  it  may  order  a  stay  of  execution  temporarily,  so  as 
to  give  the  parties  an  opportunity  to  apply  for  further  relief.8 

b.  Temporary  Stay  — (i)  In  General.  —  Consistently  with 
what  has  already  been  stated,  the  court,  in  the  exercise  of  its 
inherent  control  over  its  process,  may  grant  a  temporary  stay 
of  an  execution  in  many  instances,  for  the  promotion  of  the 
ends  of  justice.4    Thus  the  court  may  stay  the  execution  of  a 

41  Fed.  Rep.  421;  Robinson  v.  Yon,  8        For  Example,  where  a  statute  in  literal 

Fla.  355;  Livermore  v.   Hodgkins,  54  terms  required  a  complainant  in  a  suit 

Cal.  637,  holding  that  where  the  plain-  against  a  nonresident  to  execute  a  bond 

tiff  has  obtained  judgment,  he  is  en-  before  he  obtained  a  decree,  and  the 

tilled  to  enforce  it  unless  it  is  set  aside  defendant  had  failed  or  refused  to  an- 

or  modified  in  due  course  of  law,  and  swer,  it  was  held  that  there  couid  be 

the  trial  judge  has  no  right  to  make  an  no  objection  to  a  decree  entered  before 

ex  parte  order  without  notice  to  recall  the  execution  of  the  bond,  but  requir- 

or  stay  an  execution  pending  an  action  ing  the  bond  to  be  executed  and  sus- 

biought  to  vacate  the  judgment.  pending  the  execution  of  the  decree 

1.  Sawin  v.  Mt.  Vernon  Bank,  2  R.  until  this  was  done.  Cowart  v.  Harrod, 
I.  382;  Steere  v.  Stafford,  12  R.  I.  131;  12  Ala.  265. 

Pearce  v.  Affleck,   4   Hinn.  (Pa.)  346;  Where  an  Execution   Is  Irregularly 

Patterson  v.   Patterson,  27  Pa.  St.  40,  Issued,  the  proper  method  for  relief  is 

holding  that  the  equity  growing  out  of  to  apply  to  a  judge  to  stop  all  proceed- 

an  allegation  of  indebtedness  by  the  ings  until  an  application  can  be  made 

judgment  plaintiff  to   the  defendant,  to  the  court  to  arrest  or  vacate  the 

upon  an  unliquidated  account,  coupled  proceedings  of   the  sheriff.     Greenup 

with  his  insolvency,  is  fully  met  and  v.  Brown,  1  111.  252. 

repelled  by  the  offer  of  the  plaintiff  to  For  Appraisement.  — Where  a  defend- 

give   security  for   the  amount  of  the  ant  in  an  execution  is  entitled  to  have 

judgment  sought  to  be  enforced.  his  property  appraised  and  a  sale  pro- 

2.  Parks  v.  Goodwin,  1  Mich.  35;  hibited  unless  it  sells  for  two-thirds  of 
Bostwick  v.  Dodge,  2  Dougl.  (Mich.)  its  appraised  value,  he  may  obtain  an 
331;  Morss  v.  Hasbrouck.  (Supm.  Ct.  order  from  the  judge  to  be  indorsed 
Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  on  the  execution,  staying  proceedings 
407.  until  the  order  of  the  court.     Robinson 

In  New  Tork  a  judge  of  the  Supreme  v.  Chesseldine,  5  111.  332;  Bonnell  v. 

Court  has  power  to  stay  proceedings  in  Neely,  43  111.  288. 

an  action,  and  no  rule  can  prevent  the  Judgment  on    Lost  Instrument.  —  In 

operation  of  his  order.     Van  Kleeck  v.  Tennessee,  under  a  statute,  it  is  the  duty 

Nichols,  (Supm.  Ct.  Spec.  T.)  63  How.  of  a  circuit  judge,  when  judgment  is 

Pr.  (N.  Y.)403  [citing  People  v.  Nichols,  rendered  on  a  lost  instrument,  to  stay 

79  N.  V.  582];  Granger  v.  Craig,  85  N.  execution  until  a  bond  of  indemnity  is 

Y.  619.  given  according  to  the  statute,  and  if 

3.  Lansing  v.  Orcott,  16  Johns.  (N.  euch  stay  is  not  ordered  it  will  be 
Y.)  4.  error.     Lowry  v.   Medlin,  6   Humph. 

4.  Church  v.  Good  in,  22  Kan.  527.  (Tenn.)  450. 
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judgment  for  the  purpose  of  setting  it  off  against  a  counterclaim ;  * 
or  it  may  stay  the  execution  of  a  judgment  for  the  promotion  of 
the  ends  of  justice,  until  the  rights  and  equities  of  the  parties 
can  be  determined  in  other  proceedings;*  and  where  it  appears 
that  the  plaintiff  who  has  recovered  judgment  is  insolvent,  and 
that  there  is  another  suit  pending  by  the  defendant  against  the 
plaintiff,  the  court  will  stay  execution  until  the  determination  of 
the  latter  suit.8 

Condition!  in  Judgment  Inconsistent  with  Bights  of  Party.  —  But  the  court 
has  no  right  to  introduce  into  its  judgment  a  condition  operating 

1.  Blackburn  v.  Reilly,  48  N.  J.  L.  in  an  action  for  an  escape,  until  he 
82;  Knox  v.  Hexter,  42  N.  Y.  Super,  could  proceed  against  the  sureties  of 
Ct.  496,  holding  that  a  stay  of  execu-  the  debtor,  contemplated  a  proceeding 
tion  on  a  judgment  should  be  granted  by  the  sheriff  which  should  be  prose- 
until  a  judgment  had  been  obtained  cuted  with  diligence,  and  a  motion  for 
by  the  defendant  in  a  cross-action,  to  a  summary  judgment  against  such 
enable  him  to  make  a  set-off,  and  citing  sureties  shoujd  be  made  pari  passu  with 
Masterman  v.  Malin,  7  Bing.  435,  20  a  motion  for  a  stay  of  the  proceedings. 
£.  C.  L.  193,  and  1  C bitty 's  Gen.  Pr.  To  Prevent  Homerons  Bales  and  Com- 
666.  plications  of  Titles.  —  Where  judgments 

2.  Markey  v.  Markey,  (C.  PI.  Gen.  had  been  obtained  against  a  railroad 
T.)  13  N.  Y.  Supp.  928,  wherein  it  was  company,  and  many  other  suits  were 
held  that  in  equitable  actions  the  courts  pending  against  the  same  property  in 
may  provide  when  the  judgment  is  to  which  judgments  would  be  reached 
be  carried  into  effect,  and  may  stay  for  within  a  few  days,  it  was  held  that  the 
a  specified  lime  the  execution  of  a  judg-  court  might  temporarily  stay  the  exe- 
ment  which  declares  that  the  plaintiff  cution  of  the  first  judgments  until  the 
is  entitled  to  a  fund  in  dispute,  in  order  latter  claims  were  reduced  to  judg- 
to  afford  the  defendant  an  opportunity  ments,  in  otder  to  prevent  sacrifice  of 
of  establishing  in  legal  proceedings  a  the  property  by  avoiding  numerous 
claim  against  the  plaintiff  for  moneys  sales  under  the  various  executions, 
alleged  to  have  been  received  by  the  and  the  complications  of  titles  which 
plaintiff  from  the  defendant;  Ferguson  would  result  from  such  sales.  Eaton 
v.  Wright,  115  N.  Car.  568,  holding  v.  Cleveland,  etc.,  R.  Co.,  41  Fed. 
that  in  an  action  to  recover  land,  where  Rep.  421. 

it  appeared  that  the  plaintiff  had  re-  To  Permit  Suit  in  Equity.  —  Where  the 

covered  a  judgment  for  the  possession  owner  of  a  judgment  against  two  part 

of  land  which  was  in  the  actual  pos-  ners  applied,  by  collusion  with  one  of 

session  of  a  person  not  a  party  to  the  them,  for  an  execution  upon  property 

aclion,  and  who  claimed  adversely  to  of  the  other  partner,  it  was  held  that 

the  defendant  as  well  as  to  the  plain-  the  execution  might  be  stayed  until  a 

tiff,  the  court  might  stay  the  issuance  bill  in  equity  could  be  filed  to  determine 

of  a  writ  until  an  aclion  for  possession  the   rights  of   the   parties.     Sawin   v. 

could  be  brought  and  a  recovery  had  Mt.  Vernon  Bank,  2  R.  I.  382. 

against  such  party  also.    But  see  Liver-  8.  Steere   v.   Stafford,  12  R.  I.  131, 

more  v.  Hodgkins,  54  Cal.  637.  holding  that  such  a  stay  will  not  work 

To  Permit  Action  by  Sheriff  on  Prison  a  dissolution  of  the  attachment  in  the 

Bond.  —  In  an  action  against  a  sheriff  first  suit,  and  the  court  added,  to  guard 

for  an  escape,  the  court  will  stay  execu-  against  any  misconstruction,   that  if, 

tion  on  the  judgment  to  allow  the  sheriff  after  the  execution  issued  and  before 

time  to  bring  his  action  on  the  bond  levy,  an  order  was  made  for  staying 

taken    for  the   liberties  of  the  prison,  proceedings,  and  such  stay  should  be 

M'Intyre  v.  Woods,  5  Johns.  (N.  Y.)  357.  continued  beyond  the  return  day  of  the 

But  in  Pons  v.  Davidson,  (Supm.  Ct.  execution,   it    might  be   questionable 

Spec.  T.)  15  Abb.  N.  Cas.  (N.  Y.)  185,  whether  the  attachment  would  not  be 

it  was  held  that  a   statute  which  pro-  discharged.     Citing  Sturges's  Appeal, 

vided  for  a  stay  of  |  rojeedings  against  86   Pa.   St.   413,  and  Com.  v.  Magee, 

a  sheriff,  upon  a  judgn^nt  against  him  8  Pa.  St.  240. 
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as  a  stay  inconsistent  with  the  rights  of  the  plaintiff  in  the  execu* 
tion  upon  the  merits  of  the  cause.1 

(2)  Effect  of  Stay.  —  An  order  made  by  a  court  of  competent 
jurisdiction,  staying  a  sheriff  from  interference  under  an  execu- 
tion with  the  property  of  a  judgment  debtor,  suspends,  during  its 
continuance,  the  statutory  term  given  to  the  sheriff  for  executing 
the  process,9  and  pending  an  order  staying  the  issuance  of  an 
execution,  no  execution  can  regularly  issue.* 

(3)  Stay  by  Consent  or  Agreement  of  Parties.  —  The  court  will 
see  that  an  execution  is  taken  out  according  to  the  good  faith  of 
an  agreement  between  the  parties.4  So  when  a  judgment  is 
confessed  under  an  agreement  for  a  settlement  of  a  suit  that  the 
judgment  is  to  be  satisfied  in  a  particular  way,  and  within  a 
specified  time,  an  execution  in  violation  of  the  terms  of  the 
agreement  will  be  stayed,  and  if  actualfy  issued  will  be  set  aside.0 

1.  Hahn  v.  Cummlngs,  3  Iowa  583,  carried  Into  execution;  the  legal  effecf 
holding  (hat  where  the  action  was  not  is  the  same  as  when  the  execution  to 
to  recover  brick  the  purchase  money,  the  judgment  is  suspended  under  a 
but  was  to  recover  damages  for  fraud  supersedeas. 

alleged  to  have  been  practiced  upon  Execution  Hot  Delivered  tQI  Expiration 

the  plaintiff  by  the  defendant  by  show-  of  Stay.  —  An  execution  issued  before 

Ing  to  the  plaintiff  one  tract  of  land  at  the  expiration  of  a  temporary  stay,  but 

the  one  to  be  conveyed  by  the  defend-  not  delivered  to  the  sheriff  before  the 

ant,  and  thereafter  conveying  another  expiration  of  such  stay,  is  good.    Peter* 

and  different  tract,  the  plaintiff  was  son  *.  Wayne  Circuit  Judge,  108  Mich, 

entitled    to   recover  as  damages  the  608. 

difference  in  value  between  the  land  4*  Holmes  v.  Delabourdine,  1  Browne 
which  he  was  induced  (o  believe  he  (Pa.)  132,  citing  Cates  v.  West,  2  T.  R. 
was  buying  and  the  land  actually  con*  183. 
veyed.  And  it  was  error  for  the  lower  fl.  Pollard  v.  Pollard,  2  T.  B.  Mon. 
court  to  affix,  as  a  condition  of  judg-  (Ky.)  16,  holding  that  where  a  judg- 
ment in  favor  of  the  plaintiff,  that  the  ment  is  confessed  with  a  provision  that 
execution  should  be  stayed  until  the  the  execution  shall  be  stayed  until  di« 
plaintiff  reconveyed  the  land  to  the  de-  rections  shall  be  given  for  its  issuance 

fendant.  by  a  certain  person  named,  upon  motion  J 

2.  Ansonia  Brass,  etc.,  Co.  v.  Con*    of  the  administrator  of  such  named  , 
ner,  103  N.  Y.  507.                                      person  several   years  after  the  judg- 

Aocunmlatioii  of  Interest.  —  Where  the  ment  for  the  issuance  of  execution,  the 

court    stays    execution    on  judgment  execution  should   not    issue    without                             ! 

against  a  sheriff  for  escape,  so  as  to  process  or   notice  to  the  defendant;                             j 

give  him  time  to  bring  an  action  on  a  Sizer  v.  Miller,  (Supm.  Ct.  Spec.  T.)  2 

bond   taken   for  the   liberties  of    the  How.  Pr.  (N.  Y.)  44;  Harrison  v.  Soles, 

prison,  such  stay  operates  to  stop  the  6  Pa.  St.  393;  Feagley  v.  Norbeck,  127 

accumulation  of  interest  on  the  judg-  Pa.  St.  238;  veal  v.  Warner,  1  Mod.  20. 

ment,  pending  the  stay.     M'Intyre  v.  See  also  Merritt  v.  Baker,  (Supm.  Ct. 

Woods,  5  Johns.  (N.  Y.)  357.  Spec.  T.)  ri  How.  Pr.  (N.  Y.)  456. 

8.  Mallory  v.  East  River  Ins.  Co.,  7  Presumption   of  Begtdar   ItsuanoO.— * 

Hill  (N.  Y.)  192;  Cincinnati  v.  Cincin-  Where  an  execution  was  agreed  to  be 

nati  Inclined  Plane  R.  Co.,  56  Ohio  St.  stayed  until  a  subsequent  term  unless 

675,  wherein  it  was  held  that  where  the  the  defendant  should  consent  to  its  is* 

entering  of  a  judgment  provides  that  sue  sooner,  and  it  was  issued  without 

Its  operation  is  suspended  for  a  certain  regard  to  the  agreement,  and  property 

time,  with  liberty  to  apply  to  the  court  was  sold  thereunder,  it  was  held,  on 

for  an  extension  of  such  time,  the  judg*  motion   for  an  appropriation    of    the 

ment  remains  as  originally  entered,  money  to  the  satisfaction  of  a  junior 

and  after  the  suspension  of  its  operation  judgment,  that  the  presumption  must 

expires  the  original  judgment  must  be  be  that  the  execution  issued  with  the 
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If  the  agreement  that  execution  shall  not  issue  for  a  certain  term 
is  entered  on  record  at  the  time  the  judgment  is  obtained,  it 
becomes  a  rule  of  the  court,  the  time  within  which  the  plaintiff 
can  take  out  his  execution  being  extended  to  twelve  months  and 
a  day  from  the  termination  of  the  specified  time,  and  no  execu- 
tion can  regularly  issue  in  the  meantime  except  by  order  of 
court.1 

When  Defendant  Aets  in  Bed  Faith.  —  But  where  the  defendant  has 
not  acted  in  good  faith  in  the  performance  of  his  part  of  the 
agreement,  it  is  held  that  the  writ  will  be  allowed  to  go.* 

Execution  Only  Yoidable.  —  Where  the  agreement  to  stay  execution 
is  not  embodied  in  the  judgment,  and  the  execution  issues  before 
the  expiration  of  the  stay,  it  is  not  for  that  reason  void,  but  is 
merely  voidable  as  against  a  purchaser  or  an  officer  who  has  the 
writ  in  his  hands  for  execution.* 

consent   of  the  defendant.     Jones  v.  given  on  the  record  or  was  by  agree- 

Bailey.  «,  How.  (Miss.)  564.  ment  of  the  parties  not  entered  on  the 

Objection  by  Surety.  —  I  n  a  suit  against  record, 
a  principal  and  surety,  the  latter  may,        A  Mere  Memorandum  by  the  plaintiff's 

at  the  time  the  judgment  is  rendered,  attorney  not  to  issue  the  execution  of 

object  to  the  griming  of  a  stay  of  exe-  his   own   accord  or  until  it  shall   be 

cution,  or  he  may  pay  off  said  judgment  ordered,  without  any  stipulation  by  the 

and  have  execution  thereon  for  his  own  debtors  that  there  shall  be  a  stay  for  a 

benefit,  if  he  desires  to  protect  himself  particular  time,  is  not  sufficient  to  estop 

against  probable  future  insolvency  of  the    plaintiff   from    issuing    the    writ, 

the  principal;  if  he  neglects  to  do  this,  Child   v.   Dwight,  I  Dev.  &  B.  Eq.  (N. 

it  will  be  presumed  that  he  consented  Car.)  171. 

to  the  delay  in  issuing  the  execution.        2.  In    Holmes    v.    Delabourdine,    1 

Hogshead  v.  Williams.  55  Ind.  145.  Browne  (Pa.)  130,  a  plaintiff  agreed  to 

The  Indulgence  of  a  Creditor  to  One  of  a  stay  of  execution  upon  condition  that 
Two  Defendants  in  a  judgment,  such  de-  there  were  no  other  judgments  but  one 
fend  ant  3  not  standing  in  the  relation  of  against  the  defendant.  It  afterwards 
principal  and  surety,  does  not  entitle  appeared  that  the  plaintiff  had  been 
the  other  defendant  to  a  stay  of  pro-  deceived  in  this  regard,  there  having 
ceedings  on  the  execution  against  him,  been  other  judgments  against  the  de- 
although  he  has  paid  a  moiety  of  the  fendant  at  the  time,  and  the  court  re- 
debt,  and  but  for  the  indulgence  of  the  fused  to  set  aside  an  execution  which 
plaintiff,  the  other  moiety  would  have  had  issued  before  the  expiration  of  the 
been  collected  of  the  other  defendant,  stay. 

Lansingburgh     Bank     v.     Russell,    5        3.  Girard  v.  Hirsch,  6  La.  Ann.  651, 

Wend.  (N.  Y.)  128.  holding  that  a    purchaser    at  a   sale 

Injunction.  —  In  Louisiana  It  has  been  made  under  an  execution  is  not  bound 
said  that  where  execution  is  stayed  by  to  look  to  the  minutes  of  the  court,  but 
an  agreement  of  the  parties,  and  is-  is  only  required  to  look  for  the  author- 
sues  before  the  expiration  of  the  stay,  ity  to  execute  a  sale  in  the  judgment; 
the  proper  remedy  is  by  injunction.  Bacon  v.  Cropsey,  7  N.  Y.  195,  holding 
Girard  v.  Hirsch,  6  La.  Ann.  651;  that  a  sheriff  cannot  refuse  to  obey  a 
Townsend  v.  Fontenot,  42  La.  Ann.  writ  issued  in  contravention  of  a  stipu- 
890.  laiion  staying  the  execution;  Cody  v. 

1.  Shelton  t\  Fels,  Phil.  L.  (N.  Car.)  Qulnn,  6  Ired.  L.  (N.  Car.)  191,  where- 

178;  Wood   v.    Bagley,  12  Ired.  L.  (N.  in  it  was  held  that  where,  after  a  judg- 

Car.)  83.     See   further  article   Execu-  ment,  a   memorandum   is  made  upon 

tions  ACAtNiT  Property,  vol.  8,  p.  303.  the  docket  by  the  parties  that  the  exe- 

Whether  Stay  Is  of  Record  or  Not.  —  In  cution  shall  not  issue  before  a  certain 

Dunlop  v.  Speer,  3  Binn.  (Pa.)  169,  it  day,    no  one   except   the   parties  can 

was  held  that  the  reason   for  the  rule  complain  of  the  issuance  of  execution 

was  the  same  whether  the  stay  was  before  that  day;    Child  v.  D wight,  I 
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Execution  Kay  Inrae  for  CoitB.  —  Where  an  execution  for  the  prin- 
cipal of  the  judgment  is  stayed,  except  upon  conditions  set  forth 
in  an  agreement  between  the  parties,  it  may  nevertheless  issue 
for  costs.  * 

c.  Perpetual  Stay.  —  As  distinguished  from  a  temporary 
stay,  an  execution  may  be  stayed  perpetually,  and  this  may  refer 
to  the  particular  execution  which  is  perpetually  stayed  or  to  all 
future  proceedings  upon  the  judgment.  In  the  former  sense  the 
effect  of  the  proceeding  is  like  that  of  setting  aside  the  execu- 
tion.2 In  the  latter  sense,  a  perpetual  stay  of  execution  refers 
to  the  stay  of  all  further  proceedings  upon  the  judgment,  or  a 
perpetual  stay  from  issuing  execution,3  and  under  its  general 
power  over  its  process,  as  hereinbefore  stated,  and  to  prevent  an 
abuse  thereof,  the  court  may,  as  a  rule,  perpetually  stay  execu- 
tion where  it  is  clear  that  the  ends  of  justice  require  such  a  course4 

Dev.  &  B.  Eq.(N.  Car.)  171;  Shelton  v.        So  on  the  petition  of  a  defendant, 

Fels,   Phil.  L.  (N.  Car.)  178;    Stewart  alleging  performance  of  conditions  of 

v.  Stocker,  13  S.  &  R.  (Pa.)  199;  Beebe  a  judgment  confessed  and  an  issue  di- 

v.  U.  S.,  161  U.  S.  104.  rected,  he  is  precluded  irom  setting  up 

1.  Clegg  v.  De  Bruhl,  45  Tex.  144,  in  matiers  of  defense  subsequent  to  the 
which  case  the  court  doubted  whether,  judgment;  and  where  he  has  obtained 
under  the  law  in  that  state  giving  to  a  discharge  in  bankruptcy,  subse- 
officers  the  right  to  issue  execution  for  quently  to  the  trial  of  the  issue,  an 
costs  on  the  adjournment  of  each  term  execution  may  be  summarily  set  aside 
of  the  court,  it  was  in  the  power  of  as  to  his  personal  property.  Curtis  v. 
the   parties  litigant  to  stay  execution  Slosson,  6  Pa.  St.  265. 

for  costs,  and   stated   that  if  it  could  3.  Davis  v.  Tiffany,  1    Hill  (N.  Y.) 

be  done  with  the  concurrence  of   the  642;  Baker  v.   Taylor,  1  Cow.  (N.  Y.) 

officers,  such  assent  must  not  be  left  165,  holding  that  where  the  defendant 

in  doubt.  is  discharged  under  a  statute  abolish- 

2.  Thus  upon  a  motion  to  stay  an  ing  imprisonment  for  debt,  between 
execution  issued  upon  a  void  judg-  the  verdict  and  the  judgment,  the  court 
ment,  it  was  held  that  the  Circuit  will  order  a  perpetual  stay  of  the  ca. 
Court  had  inherent  power  to  stay  the  sa.,  and  should  the  plaintiff  object  to 
execution  to  prevent  the  abuse  of  its  the  discharge  for  fraud  or  other 
process,  and  that  a  motion  to  quash  grounds  impeaching  its  validity,  the 
was  unnecessary,  the  court  saying:  court  may  open  the  cause  so  far  as  to 
"  The  better  course  for  the  defendant  give  him  a  chance  to  try  the  question, 
is  to  procure  an  order,  if  he  can,  vacat-  leaving  the  judgment,  in  the  mean- 
ing the  void  judgment,  so  as  to  save  time,  to  stand  as  security. 

himself  from  further  executions  upon  4.  Parks   v.   Goodwin,    I   Mich.   35; 

it;    but  if  he  sees  proper  to  take  the  Bostwick  v.  Dodge,  2   Dougl.  (Mich.) 

risk  of  this,  and  to  apply  for  an  order  331;  Kramer  v.  Holster,  55  Miss.  243; 

to  stay  the  execution  as  often  as  one  Graham  v.  Pierson,  6  Hill  (N.  Y.)  247; 

may  be  issued,  no  law  denies  to  him  Mechanics'    Banking  Assoc,    v.    Law- 

the     right    to    pursue    this    course."  rence,   1   Sandf.  (N.  Y.)  659;  Lansing 

Kramer  v.  Holster,  55  Miss.  243.     See  v.  Orcott,  16  Johns.  (N.  Y.)  4;  Baker  v. 

also  Murdock  v.  De  Vries,  37  Cal.  527,  Taylor,  1  Cow.  (N.  Y.)  165;  Welch  v. 

holding  that  if  a  judgment  is  void  the  James,  (Supm.   Ct.  Spec.  T.)  22  How. 

proper  remedy  is  to  move  to  quash  the  Pr.  (N.  Y.)  475;    Davis  v.  Tiffany,  1 

execution  and  stay  the  judgment;  Im-  Hill  (N.  Y.)  642;  Cornell  v.  Dakin,  38 

lay   v.   Carpentier,    14  Cal.    173;    Mc-  N.  Y.  253;  Monroe  v.  Upton,  50  N.  Y. 

Dougald  v.  Reid,  5  Ala.  810;  Lasselle  593;    Pearce  v.  Affleck,  4  Binn.  (Pa.) 

v.  Moore,  1   Blackf.  (Ind.)  226.     And  346;    Harrison  v.  Soles,  6  Pa.  St.  393; 

see   further   for  quashing    or  setting  Marsh  v.  Haywood,  6  Humph.  (Tenn.) 

aside   executions,   article   Executions  212. 

Against  Property,  vol,  8,  p.  303.  Thus,   a  vendee  of    lands,   having 
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as  where  such  an  order  is  necessary  to  prevent  fraud,1  or  the 
recovery  by  the  plaintiff  is  in  breach  of  good  faith,*  or  the 
plaintiff  recovers  more  than  he  claims.8  So  where  a  judgment 
is  void  it  may  be  perpetually  stayed,4  and  the  same  course  is 
proper  where  the  judgment  has  been  satisfied  or  discharged.5 

S.  Statutory  Stay — Confession  of  Judgment  by  Bnrety — a.  In 
General.  —  In  many  states  various  statutory  provisions  have 
been  made  for  a  postponement  of  the  execution  of  a  judgment 
for  a   definite  time   under  certain  circumstances,6  particularly 

obtained  his  deed,  was  subsequently  by  the  plaintiff.     Parker  v.  Judge,  24 

notified   of  an   outstanding  lien  by  a  Mich.  408. 

judgment  against  the  vendor,  where-  Supersedeas. —  In  Alabama,  when  the 
upon  the  vendee  promised  the  creditor  matter  relied  upon  would  form  a  good 
to  retain  a  portion  of  the  purchase  equitable  satisfaction  of  the  judgment, 
money  for  his  benefit.  This,  however,  the  proper  remedy  is  by  petition  and 
he  did  not  do,  but  paid  the  whole  of  supersedeas.  Branch  Bank  v.  Cole- 
the  purchase  money  to  the  vendor,  man,  20  Ala.  140;  Thompson  v.  Las- 
under  the  belief  thai  the  latter  was  in  siter,  86  Ala.  536;  Rutland  v.  Pippin, 
gor>d  circumstances.  The  creditor  7  Ala.  469;  Lockhart  v.  McElroy,  4 
having  suffered  the  judgment  to  lie  Ala.  572,  holding  that  an  execution 
ten  years  after  it  was  docketed  before  will  be  superseded  where  an  unjust  or 
suing  out  execution,  it  was  held  that,  improper  use  is  attempted  to  be  made 
the  vendee's  rights  being  clear,  he  was  of  it,  as  where  two  judgments  existed 
entitled  to  summary  relief  by  an  order  for  the  same  debt,  one  of  which  had 
for  a  perpetual  stay  of  proceedings,  been  paid;  such  payment  being  a  sal- 
Davis  v.  Tiffany,  1  Hill  (N.  Y.)  642.  isfaction  of  both  judgments,  an  execu- 
But  it  seems  formerly  to  have  been  lion  on  one  of  them  after  payment 
held  otherwise,  the  court  in  Hewson  v.  would  be  arrested  by  supersedeas.  See 
Deygert,  8  Johns.  (N.  YO333,  refusing  also  Marsh  v.  Haywood,  6  Humph, 
to  interfere   in   such   a  case,  holding  (Tenn.)  210. 

that  the   party  who  had  title  must  te        6.  For  Example,  in  Connecticut,  under 

left  to  his  lesjal  remedy.  a  statute  providing  that   in  cases  of 

1.  Lansing  v.  Orcott,  16  Johns.  (K.  judgment  by  default  against  a  non- 
Y.)  4.  resident,  "  execution  shall   be   stayed 

2.  McLeran  v.  McNamara,  55  Cal.  and  not  issue  thereon  until  the  plaintiff 
50S,  wheiein  by  stipulation  the  cause  shall  have  given  or  lodged  with  the 
of  aciion  in  ejectment  was  dismissed  clerk  a  bond  with  one  or  more  sufficient 
as  to  certain  blocks,  and  the  plaintiff  sureties  to  the  adverse  partv,  in  double 
obtained  a  judgment  in  violation  of  the  value  of  the  estate  or  sum  recov- 
this  stipulation,  and  the  writ  of  pos-  ered  by  said  judgment,  to  make  resti- 
session  as  to  suih  blocks  was  perpetu-  tution  and  to  refund  such  sum  as  shall 
ally  stayed.  be  given  in  debtor  damage  as  shall  be 

3.  Rousset  v.  Boyle,  45  Cal.  64,  hold-  recovered  in  a  suit  therelor,  to  be 
ing  that  where  a  judgment  is  obtained  brought  within  twelve  months  next 
by  the  plaintiff  for  more  than  he  claims,  after  entering  up  the  first  judgment," 
execution  for  the  excess  will  be  per-  it  was  held  that  the  judgment  ought  to 
petually  stayed.  be  that  execution  issue  on  the  plain- 

4.  Murdock  v.  De  Vries,  37  Cal.  527.     tiff's  giving    such    bond.     Strong    v. 
Erroneous  Judgment.  —  If  a  judgment    Meacham,  1  Root  (Conn.)  391. 

by  default  is  erroneous,  it  should  be  So  in  Pennsylvania,  whether  a  de- 
corrected  by  motion  or  appeal,  and  a  fend  ant  is  possessed  of  an  estate  in  fee 
judge  at  clumbers  has  no  power  to  simple  worth  the  amount  of  the  judg- 
stay  perpetually  an  execution  issued  ment  recovered,  so  as  to  entitle  him  to 
thereon.     Bond  9.  Pacheco,  30 Cal.  530.  a  stay  of  execution  under  the  statute, 

5.  Pearce  v.  Affleck,  4  Binn.  (Pa.)  is  a  question  of  fact  which  is  not  re- 
346;  Harrison  v.  Soles,  6  Pa.  St.  393.  vived  in  the  Supreme  Court  on  writ  of 
But  such  a  motion  will  not  be  granted  error.  It  depends  upon  the  opinion  of 
if  the  payment  and  terms  are  denied  the  trial  court  upon  the  evidence  sub- 
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upon  the  entry  of  security  or  the  execution  of  a  prescribed  bond 
with  sureties,  such  stay  being  entirely  statutory  and  unknown  at 
common  law.1 

b.  Confession  of  Judgment.  —  The  execution  of  a  stay 
bond  under  these  statutes  is  held  to  be  equivalent  to  a  confession 
of  judgment  by  the  stayor  for  the  amount  of  the  judgment 
stayed,  with  interest  and  costs,*  and  being  of  this  effect,  upon 
the  expiration  of  the  stay  execution  may  issue  against  the  stayor 
as  well  as  against  the  original  judgment  debtor.3 

Not  Strictly  Confession  of  Judgment.  —  But  it  has  been  held  that  while 
such  a  bond  is  in  the  nature  of  a  confession  of  judgment,  and  for 
some  purposes  is  considered  a  confession  of  judgment,  strictly 
considered  it  is  not  so,4  and  if  the  stay  is  not  for  the  whole  judg- 
ment it  is  void.5 

mitted  to  it,  which  forms  no  part  of  the  Cox  v.  Crippen,  13  Mich.  502;  Roberts 

record  brought  to  the  Supreme  Court,  v.  Cross,  1  Sneed  (Term.)  233;  Smith 

Robinson  v.  Narber,  65  Pa.  St.  85.  v.  Martin,  7  Cold w.  (Tenn.)  272;  Hen- 

1.  Vincennes  Nat.  Banker  Cockrum,  negar  v.  Mee,  4  Sneed  (Tenn.)  33. 
64  Ind.   229;    Maloney  v.  Newton,  85        8.  Hayden  v.  Anderson,  57  Ga.  378, 
Ind.    569;    Lowe   v.    Blair,   6   Blackf.  holding   that   a  stay   bond    binds  the 
(Ind.)  282.  property  of  the  surety  from  the  date  of 

A  Personal  Bight.  —  The  time  given  its  execution;    Calender  v.  Smith,  5 

by  statute  to  stay  execution  is  a  right  Iowa  157,  holding  that  giving  to  such 

personal    to  the  defendant  or  person  a  bond  the  effect  of  a  past  judgment 

against  whom  the  judgment  has  been  does  not  deny  to  the  sureties  a  trial  by 

rendered.     The  statute  is  intended  to  due  course  of  law;  Lewis  v.   Mull,  3 

secure  to  that  party  an  opportunity  to  Greene  (Iowa)  437;  Parish  v.  Elwell, 

procure  security  for  that  step,  and  the  46  Iowa  162;    McGlothlin  v.  Madden, 

right   to  avail   of   this  indulgence   of  16  Kan.  466;  State  v.  Fleming,  21  Neb. 

the   law  is  confined  to  the  parties  to  321,  holding  that  upon  the  expiration 

the  action,  and  cannot   ordinarily  be  of    the    stay   it   was   the   duty  of  the 

taken  advantage  of  by  third  persons  or  county  judge  upon  demand  to  issue  a 

strangers  to  the  proceedings.     Carpen-  joint  execution  against  the  property  of 

ter  v.   Mechanics  Sav.    Bank,  1    Lea  all  of  the  judgment  debtors  and  sure- 

(Tenn.)  202.  ties  in  the  stay  bond,  describing  them 

In  North  Carolina  it  was  held  that  if  as  debtors  and  sureties  therein;  Mor- 

a  surety  signs  a  stay  of  execution  with-  gan  v.  Coleman,  3  Head  (Tenn.)  352. 

out   any    request  from   the  principal,  4.  Ensley  v.  McCorkle,  74  Ind.  240, 

and  afterwards  pays  the  judgment,  the  wherein,  under  a  statutory  provision 

payment     is     merely    voluntary    and  that  every  recognizance  of  bail  should 

creates  no  cause  of  action  against  the  have  I  he  effect  of  a  judgment  confessed 

frincipal.      Rickman  v.  Williams,    10  against  the  person  and  property  of  the 

red.  L.  (N.  Car.)  126.  bail,  it  was  held  that  a  statute  requir-                             I 

By  One    of   Several    Defendants.  —  In  ing    that    whenever    a   confession    of                             ' 

Pennsylvania  it    has    been    held   that  judgment  was  made  by  power  of  attor-                              I 

where  there  are  several  defendants  to  ney  or  otherwise,  the  party  confessing 

a  judgment,  a  stay  of  execution  may  should,  at  the  time  of  executing  such 

be  allowed  on  sufficient  security  upon  power  of  attorney  or  confessing  judg-                             1 

the  application  of  one  of  the  defend-  ment,    make   affidavit    that    the   debt 

ants  only.     Robinson  v.  Narber,  65  Pa.  was  just  and  owing,  etc.,  had  no  ap- 

St.  85.  plication  to  such  bail,  as  the  bail  owes 

2.  Vincennes  Nat.  Bank  v  Cockrum.  no  debt,  but  simply  undertakes  to  pay 
64  Ind.  229;  Ensley  v.  McCorkle,  74  the  debt  of  another  in  judgment. 
Ind.  240;  Wishard  v.  Biddle,  64  Iowa  5.  Maloney  v.  Newton,  85  Ind.  569; 
529;  Ca vender  v.  Smith,  5  Iowa  157;  Sterne  v.  McKinney,  79  Ind.  578  [over- 
Lewis  v.  Mull,  3  Greene  (Iowa)  437;  ruling  Vincennes  Nat.  Bank  v.  Cock- 
McGlothlin  v.  Madden,  16  Kan.  466;  rum,    64   Ind.    229];    Vincennes   Nat. 
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*.  Strict  Construction  of  Statute.  —  A  stay  of  execution 

being  entirely  statutory  and  in  derogation  of  the  common-law 
rights  of  the  plaintiff,  the  court  cannot  dispense  with  what  the 
law  requires;  the  mode  of  procuring  the  stay  as  prescribed  by  the 
statute  must  be  observed,  and  the  party  claiming  the  privilege 
must  come  strictly  within  the  statute,1 

d.  Waiver  of  Right  to  Stay.  —  Parties  may,  by  contract, 
waive  the  right  to  stay  an  execution,  and  it  is  held  that  a  statute 
allowing  a  stay  notwithstanding  such  waiver  cannot  accomplish 
its  object,  as  it  is  an  impairment  of  an  obligation  of  a  contract.3 

e.  Effecting  Stay  —  Execution  of  Bond.  —  The  rule  last 
stated  as  to  the  strict  construction  of  the  statutes  conferring  this 
right  is  applied  to  the  manner  of  effecting  the  stay  by  the  entry 
of  the  security  or  execution  of  the  stay  bond,  and  the  questions 


Bank  v.  Hargrove,  80  Ind.  365;  Smith  v.  Nesbit,  4  W.  &  S.  (Pa.)  312,  holding, 
v.  Martin,  7  Coldw.  (Tenn.)  276;  Rob-  over  the  objection  that  the  creditor 
erts  v.  Cross,  1  Sneed  (Tenn.)  233.  might  be  indefinitely  delayed  by  con- 
1.  Lock  wood  v.  Dills,  74  Ind.  59;  secutive  stays  of  execution,  that  such 
Low «  v.  Blair,  6  Blackf.  (Ind.)  282;  a  contingency  is  scarcely  within  the 
Cox  v.  Crippen,  13  Mich.  502;  Wilson  range  of  possibility,  and  that  in  point 
v.  Davis,  1  Mich.  156,  holding  that  of  reason  the  bail  does  not  stand  in 
where  a  statute  requires  that  a  judg-  the  place  of  the  defendant  who  has 
ment  by  confession  in  writing  may  be  already  had  his  indulgence.  "  He  en- 
entered  by  a  justice  of  the  peace,  a  gages  that  another,  with  whom  he  has 
judgment  by  confession  not  in  writing  had  no  connection  in  the  course  of  the 
is  void,  and  therefore  cannot  be  stayed  action,  and  with  whom  he  has  no  pres- 
as  far  as  the  liability  of  a  stayor  in  ent  connection  but  what  results  from 
an  action  upon  the  stay  bond  is  con-  ihe  relation  of  principal  and  bail,  shall 
cerned;  Shadbolt  v.  Btonson,  z  Mich,  do  one  of  two  specific  acts,  and  his  en- 
85,  wherein  it  was  held  that  upon  the  gagement  has  all  the  freshness  of  an 
expiration  of  a  stay  of  six  months,  the  original  one."  Overruling,  in  effect, 
statute  providing  for  a  stay  of  three  Gorgas  v.  Zeop,  2  Miles  (Pa.)  101 
months,  the  justice  had  no  jurisdiction  8.  White  v.  Crawford,  84  Pa.  St.  433; 
to  issue  execution  against  the  stayor;  Lewi*  v.  Lewis,  47  Pa.  St.  128;   Bill- 


State  v.  Laflin,  40  Neb.  441. 

Stayor  and  Principal  Entitled  to  Tims 
Allowed  by  Law.  —  On  the  other  hand, 
when  the  law  allows  a  stay  of  a  pre- 
scribed period   upon  the  execution  of 


meyer  7/.  Evans,  40  Pa.  St.  324. 

But  in  Pauley's  Estate,  149  Pa.  St. 
196,  it  was  held  that  the  Act  of  1876, 
relating  to  sales  of  encumbered  real 
estate  by  assignees  for  the  benefit  of 


good  and  sufficient  security,  the  stayor    creditors,   and   authorizing   tbe   court 
and  his  principal  are  entitled  to  that    which  granted  an  order  of  sale  to  stay 


time,  and  it  is  not  competent  to  prove 
that   they  consented   to  a  stay  for  a 
shorter    time.      Roberts    v.    Cross,   1 
Sneed  (Tenn.)  233. 
Action  on  Judgment  of  Anoints  State. 


execution  on  all  liens  that  might  be 
divested  by  such  sale,  covered  execu- 
tions on  judgments  as  to  which  stay  of 
execution  had  been  expressly  waived 
since  the  art.     Distinguishing  White  v. 


-—  No  slay  of  execution  can  be  claimed    Crawford,  84  Pa.  St.  433 


upon  a  judgment  in  an  action  of  debt 
on  a  judgment  of  another  state.  Sloat 
v.  Prentice,  (Pa.  1854)  2  Am.  Law  Reg. 

446. 
Stay  by  Stayor  on  Judgment  on  Reeog- 


Enforcement  of  Agreement  in  Judgment. 
—  But  it  has  been  held  that  where  a 
note  is  payable  in  terms  without  the 
benefit  of  a  stay,  a  judgment  for  the 
plaintiff    prohibiting   the  slay  which 


nisanoe. — The  defendant  in  a  judgment  the  statute  allows  will  be  reversed  as  to 

on  a  recognizance  given  to  obtain  a  that  part,  because  courts  of  law  will 

stay  of  execution  mav  stay  execution  not  enforce  a  specific  performance  of 

on  the  judgment  against  him.     Wolfe  an  agreement  unless  specially  author. 
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raised  in  this  connection  are  decided  with  reference  to  the  par- 
ticular statutes  in  force.1 

Amendment.  —  But  it  has  been  held  that  where  a  stay  bond  has 
been  executed  in  proper  time  and  in  good  faith,  and  is  approved 

ized  by  statute  to  do  so.     McLane  v.  Pennsylvania  —  Approval.  —  In  Eich- 

Elmer,  4  Ind.  239;  Develin  v.  Wood,  2  man  v.  Belvidere  Bank,  3  Whart.  (Pa.) 

Ind.  102.  68,  it  was  held  that  where  the  law  re- 

1.  North  Carolina — Signature  by  Surety,  quires  security  to  be  approved  by  ihe 

—  Only  the  surety  himself  or  one  for  court  or  a  judge  thereof,  the  require- 

him  and  in  his  presence  can  sign  his  merit  cannot  be  dispensed  with,  and  in 

name  to  the  stay  of  a  justice's  exe-  the  absence  of  such  approval  execution 

cution,  and  it  was  held  in  Rickman  v.  may  issue. 

Williams,   10  Ired.   L.  (N.   Car.)   126,  But  in  Stroop  v.  Gross,   1  W.  &  S. 

that  the  justice  would  not  be  permitted  (Pa.)  139,  it  was  held  that  the  approval 

to  sign  the  name  of  the  surety  even  of  the  bond  by  the  court  is  intended 

though  the  person  whose  name  was  for  the  benefit  of  the  creditor,  and  that 

signed  afterwards  assented  to  it.  when  the  defendant  omits  to  have  the 

Acknowledgment  in  Absence  of  Judg-  security   approved,    the  creditor  may 

ment.  —  And  an    acknowledgment  of  treat  the  recognizance  as  a  nullity  and* 

one  as  surety  for  the  stay  of  an  exccu-  have  his  execution  on  the  judgment, 

tion  taken  by  a  magisttate  in  the  ab-  as  in  Eichman  v.   Belvidere  Bank,  3 

sence  of  the  judgment,  and  entered  on  Whart.  (Pa.)  70.     But   though,  being 

a  separate  piece  of  paper,  was  held  to  designed   for  his  benefit,  the  creditor 

be  invalid.     Murray  v.  Edmondston,  may   waive  the    approval  either   ex- 

6  Jones  L.  (N.  Car.)  515.  pressly  or  impliedly,  neither  the  debtor 

Indiana  —  Entry  upon  Docket.  —  En-  nor  the  bail  can  take  ad  vantange  of  the 

tering  upon  ihe  docket  under  the  stat-  want  of  it. 

ute  is  to  write  the  undertaking  upon  Tennessee — Stay  by  Stayor  in  Presence 

the   docket,   as  other  judgments  are  of  Justice.  —  The  proper  practice  has 

written     upon    or  recorded    in    such  been  said  to  be  for  the  stayor  to  sign 

docket,  and  to  write  the  undertaking  his  own  name  to  the  acknowledgment, 

upon  a  separate  piece  of  paper  and  either  by  himself  or  his  attorney,  or  by 

attach   it  to  the  docket  by  pinning  it  direction  to  the  justice  in  writing,  so 

thereon  is  not  entering  it  on  the  docket  that  the  justice  can  enter  the  acknowl- 

wtthin   the   meaning  of    the    statute,  edgment  of  the  suretyship  in  the  pres- 

Lockwood  v.  Dills,  74  Ind.  60.  ence  of  the  surety.     Hickman  v.  Wil- 

And  an  undertaking  entered  on  the  Hams,   Mart.   &  Y.  (Tenn.)  116.     See 

back  of  an  execution  was  held  not  to  also  Caperton  v.  Gray,  4  Yerg.  (Tenn.) 

be  valid  as  a  recognizance,  because  it  563,  holding  that  a  verbal  statement 

was  not  entered  upon  the  docket  as  re-  by  a  party  to  a  justice,  after  he  had 

quired  by  the  statute.     McCormick  v.  rendered  judgment    against  another, 

Cassell,   16  Ind.  408;  Vincennes  Nat.  that  he  should  enter  the  name  of  the 

Bank  v.  Hargrove,  80  Ind   364.  former  as  security  for  a  stay  of  execu- 

Signing  in  Absence  of  Justice.  —  But  tion,  was  void, 

it  was  held  that  although  the  appel-  But  it  was  subsequently   held   un- 

lant  signs  the  recognizance  of  bail  in  necessary  for  a  party  offering  himself 

the  absence  of  the  justice,  yet,  if  he  as    stayor    to    be    personally   present 

afterwards  goes  before  the  justice  and  before  the  justice  when  such  under- 

acknowledges  the  recognizance  as  his  taking  is  entered  upon  the  docket,  as 

act  before  Ihe  stay  of  execution  has  the  liability'of  the  stayor  is  fixed  by 

expired,  the  recognizance  is  as  valid  his  appearing  before   the  justice  and 

and  binding  as  if  it  was  signed  at  the  voluntarily  acknowledging  himself  as 

time  it  was  so  acknowledged.     Leech  surety,  whether  the  necessary  entry  in 

v.  Perry,  77  Ind.  425.  writing  is  made  in  his  presence  or  not. 

Attestation  by  Justice.  —  The  absence  Hennegar  v.  Mee,  4  Sneed  (Tenn.)  33, 

of  an  attestation   by  a  justice  of  the  overruling  the  dictum  in   Hickman  v. 

peace,  from  an  entry  of  replevin  bail  Williams,    Mart.    &    Y.    (Tenn.)    116. 

on  a  judgment  rendered  by  such  jus-  And  full  authority  may  be  given  to  the 

tice,   does   not    invalidate    the  entry,  justice  by  the  stayor  to  sign  his  name 

Ensley  v.  McCorkle,  7*  Ind.  240,  citing  as  stayor,  though   not  at  the  justice's 

Miller  v.  McAllister,  59  Ind.  491.  office  or  place  where  the  judgment  is 
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by  the  proper  officer,  though  it  is  afterwards  ascertained  to  be 
not  in  conformity  with  the  requirements  of  the  law,  it  may  be 
amended  upon  application,  and  such  amended  bond  will  be  suffi- 
cient to  stay  execution  over  an  application  for  a  writ  of  manda- 
mus to  compel  its  issuance.1 

/.  Time  TO  Take.  —  In  order  to  effect  a  strictly  statutory 
stay  of  execution,  as  far  as  the  right  of  the  party  to  such  stay  is 
concerned,  it  must  be  taken,  and  the  undertaking  must  be  prose- 
cuted, within  the  time  prescribed  by  the  statute.* 

WaiYor  of  Strict  Compliance.  —  But  an  extension  of  time  beyond  the 
statutory  limit  is  a  matter  of  grace  upon  the  part  of  the  judgment 
creditor;  for  him  to  waive  any  of  his  rights  does  not  prejudice 
the  defendant  in  the  execution  nor  his  surety,  and  to  this  extent 
the  time  mentioned  in  the  statute  is  merely  directory.3 

rendered.     Keeling  v.  Stokes,  14  Lea  ered  "  by  a  person  named  against  a 

(Tenn.)  419;    Morgan  v.   Coleman,  3  person   named  did   not  authorize  the 

Head  (Tenn.)  353.  entry  of  the  name  as  stayor  on  either 

Assent  of  Surety,  —  A  statute  pro v id-  of  two  judgments  for  different  amounts 

ing  that  it  should  not  be  lawful  for  a  rendered  by  the  justice  to  whom  the 

justice  "  to  enter  security  for  the  stay  writing  was  addressed,  after  its  receipt, 

of  execution  for  any  defendant  bound  in  favor  of  the  person  named  against 

as  surety  or  indorser  on  the  original  two  persons  named  and  another,  the 

debt,  where  the  security  is  offered  by  amount  of  the  recovery  not  being  spcci- 

the    principal,   unless    the    defendant  fied.     Barr  v.  McGregor,  11  Humph, 

assents  in  proper  person  or  in  writing  (Tenn.)  518. 

signed  by  him,  and  showing  that  the  An   order  which  described  a  judg- 

stayor  is  entered  as  such  at  his  in-  ment  by  the  name  of  the  plaintiffs,  the 

stance  and  request,"  was  held  to  be  di-  date,  the  amount,  and  the  name  of  one 

rectory  to  the  magistrate,  but  whether  of  the  two  defendants,  was  held  suffi- 

such  assent  was  given  was  held  to  be  cient.     Dilliard  v.  Askew,  3  Humph, 

a  question  of  fact  to  be  inquired  into.  (Tenn.)  536. 

Stephens  r.  Taylor,  (Tenn.  Ch.  1897)  An  order  to  enter  the  writer's  name 

45  S.  W.  Rep.  228.  as  stayor  to  a  judgment  given  on  a 

Sufficiency  of  Written  Authority.  —  A  day   specified,    in    favor  of  a   person 

written  authority  from  one  authorizing  named    against  two  persons   named, 

a  justice  to  enter  him  as  stayor  must,  was*  held  to  be  insufficient,  there  being 

upon  its  face,  contain  such  reference  no  mention  of  the  amount  of  the  judg- 

to  and   description  of   the  judgment  ment  to  be  stayed,  and  the  judgment 

in  some  one  or   more   particulars  as  to  which   the    name   was  entered   as 

will  render  it  reasonably  certain,  with-  stayor  being  against  two  persons  in 

out  aid  of  extrinsic  evidence,  that  the  addition   to  those   mentioned    in    the 

judgment  referred  to  is  the  identical  order.   Rhodes  v.  Chappell,  n  Humph, 

judgment  to  which  the  stayor  intended  (Tenn.)  527. 

to  become  bound.  If  the  order  con-  In  Holt  v.  Davis,  3  Head  (Tenn.)  629, 
tains  such  reference,  extrinsic  evidence  it  was  intimated  that  where  the  order 
may  be  received  to  aid  a  defective  stated  correctly  the  names  of  the  plain- 
description,  tut  parol  evidence  is  not  tiffs  and  defendants,  and  the  date  and 
admissible  to  establish  that  the  writ-  number  of  the  judgments,  without 
ten  authority  was  intended  to  apply  specifying  the  amounts,  it  was  suffi- 
to  a  judgment  to  which  the  writing  cient. 

does  not,  upon  its  face,  relate  in  any  1.  State  v.  Russell,  17  Neb.  201. 

one  certain  and  distinctive  particular.  2.  State  v.  Laflin,  40  Neb.  441;  Cam- 

Gwinn  v.  Harrell,  12  Lea  (Tenn.)  738;  eron  v.  Sandwich  Mfg.  Co.,  6  Neb.  444; 

Shipley  v.    Goodwin,  13   Lea  (Tenn.)  Erie  City  Bank  v.  Compton,  27  Pa.  St. 

666;    Barr  v.   McGregor,   11  Humph.  195. 

(Tenn.)  518.  3.  Cameron   v.  Sandwich  Mfg.  Co., 

A  written  order  to  enter  the  writer's  6  Neb.  444. 

name  as  stayor  to  a  judgment  "  recov-  Collateral  Attack. — The  objection  that 
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Stay  by  Agreement.  —  Although  the  period  has  elapsed  in  which 
a  statutory  stay  of  execution  may  be  procured,  the  parties  to 
the  judgment  may  secure  the  same  thing  in  substance  by  con- 
tract, and  such  contract,  being  neither  immoral  nor  illegal,  may 
be  a  valid  common-law  contract,  though  not  a  good  statutory 
undertaking.1 

g.  EFFECT  OF  STAY  —  (i)  In  General —  Execution  Cannot  Issue.  — 
When  a  stay  is  perfected,  as  provided  by  statute,  an  execution 
cannot  issue  pending  the  period  of  the  stay.* 

Buy  After  Leyy.  —  It  is  held  that  where  an  execution  has  been 
levied  on  personal  property  and  afterwards  stayed,  the  levy  is 
released  and  the  owner  may  dispose  of  the  property  as  he 
chooses.* 

Execution  After  Expiration  of  Stay.  —  After  the  expiration  of  a  stay 
the  plaintiff  may  issue  his  execution,4  and  a  mere  delay  on  the 
part  of  the  plaintiff  in  issuing  out  execution  will  not  discharge 

a  stay  bond  was  not  given  within  the  matter  in  a  summary  way  and  quashed 

time  required  by  the  statute  cannot  be  it,  or  it  might  have  been  reversed  upon 

raised  collaterally.    Wishard  v .  Biddle,  a  writ  of  error,  but  without  resorting 

64  Iowa  529.  to  either  of  these  remedies  it  could  not 

1.  Duckwall  v.  Rogers.  15  Ohio  St.  be  collaterally  invalidated. 

546  [citing  Croy  v.  State,  Wright  (Ohio)  Stipulation —Execution  Before  Bail.  — 
135;  Barret  v.  Reed,  2  Ohio  409;  State  In  Kaylor  v.  Holloway,  5  Phila.  (Pa.) 
v.  Findley,  10  Ohio  51;  U.  S.  v.  Brad-  530,  21  Leg.  Int.  (Pa.)  21,  it  was  held 
ley,  10  Pet.  (U.  S.)  359;  U.  S.  v.  Unn,  that  where  a  defendant  confessed  judg- 
15  Pet,  (U.  S.)  290];  Boling  v.  Young,  ment,  with  leave  afterwards,  within 
38  Ohio  St.  140.  thirty  days  after  the  return  day,  to  en- 
In  Tennessee,  under  a  statute,  the  ter  bail  for  a  stay  of  execution,  and 
security  for  the  stay  may,  with  the  without  any  stipulation  that  the  plain- 
consent  of  the  plaintiff,  be  received  tiff  should  not  issue  execution,  the 
and  entered  by  the  justice  at  any  time  plaintiff  might  issue  his  execution 
before  the  debt  is  paid;  and  where  the  immediately  upon  the  entry  of  the 
security  is  entered  after  the  two  days  judgment,  subject  to  the  right  of  the 
within  which  it  is  a  matter  of  right,  defendant  to  have  the  execution  stayed 
the  consent  of  the  plaintiff  will  be  within  the  time  fixed;  but  the  defend- 
presumed  in  the  absence  of  proof,  ant  having  an  opportunity  to  stay  the 
keeling  v.  Stokes,  14  Lea  (Tenn.)  419;  execution  at  any  time  by  the  entry  of 
Hill  v.  Staples,  3  Lea  (Tenn.)  273;  Neil  bail,  if  he  chose  to  delay  the  entry  of 
v.  Beaumont,  3  Head (Tenn.)627;  Talia-  bail  for  several  days  and  permitted  the 
ferro  v.  Herring,  10  Humph.  (Tenn.)  plaintiff  to  make  costs  by  issuing  exe- 
272.  cution,  which  he  had  a  right  to  do,  the 

2,  Milliken  v.  Brown,   10  S.   &   R.  defendant  must  pay  such  costs. 

(Pa.)   188,  holding  that  a  fi.  fa.  issued  3.  Hamilton  v.  Henry,  5  Ired.' L.  (N. 

within  the  stay  period  is  so  far  a  nul-  Car.)  218. 

lily  that    trespass    may    be    brought  Issuance  of  Pi.  Fa.  After  Expiration  of 

against  the  plaintiff   or  prothonotary  Stay. —  A  stay  of  execution  after  levy 

for  issuing  it,  and  that  if  the  plaintiff  does  not  release  the  judgment  nor  pre- 

obtains  a  part  of  his  debt  thereunder,  vent  the  plaintiff  from  issuing  a  fi.  fa. 

this  will   not  discharge   the    recogni-  after  the  expiration  of  the  time.     Burks 

zance.  v.  Bass,  4  Bibb  (Ky.)  338;  M'Ginnis  v. 

Execution  Voidable  Merely.  —  But  in  Lillard,  4  Bibb   (Ky.)   490.      Except 

Stewart  v.  Stocker,  13  S.  &  R.  (Pa.)  202,  where  an  agreement  is  made  between 

it  was  held   that  an  execution  issued  the  parties,  and  a  distinct  cause  of  ac- 

before  the  expiration  of  the  stay  was  tion   created.     M'Ginnis   v.  Lillard,  4 

irregular  only  and  not  void;  that  the  Bibb.  (Ky.) 490. 

court  might   have  inquired    into   the  4.  Burks  v.  Bass,  4  Bibb  (Ky.)  338. 
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a  lien  created  by  the  record  of  the  stay  bond.1 

Boudy  of  SUyor.  —  It  is  held  that  a  stayor  who  is  not  discharged 
merely  on  account  of  delay  in  issuing  out  an  execution  against 
the  principal  should,  upon  the  expiration  of  the  stay,  pay  the 
debt  and  take  judgment  over  against  the  principal.9 

(2)  Effect  upon  Right  to  Appeal.  —  In  the  absence  of  a  statute 
depriving  a  suitor  of  the  right  to  prosecute  proceedings  in  error 
after  taking  a  stay  of  execution,  it  is  held  that  the  taking  of  such 
stay  will  not  operate  to  prejudice  the  right  of  the  defendant  to 
remove  his  case  to  the  appellate  court  for  review.8 

V.  Application  tob  Stay—  1.  How  Made.  —  It  seems  that  the 
usual  and  proper  method  of  procuring  a  stay  of  proceedings  or 
execution  is  by  motion  and  order  of  court  founded  thereon.* 

Votioe.  —  Regularly,  notice  should  be  given  of  an  application  to 
stay  an  execution,0  though  it  is  not  always  necessary,  and  the 

1.  Parish  v.   Elwell,  46  Iowa  162;  Baker  v.  Taylor,  1  Cow.  (N.  Y.)  165; 

See  also  Anderson  v.  Lithgo,  5  Baxt.  Jackson  v.  Schauber,  4  Cow.  (N.  Y.)  78 ; 

(Teon.)6o3.  McFarlan   v.   Clark,  2  Sandf.  (N.  Y.) 

May  for  Longer  Time  than  That  Pre-  699;  Lansingburgh  Bank  v.  Russell,  5 

scribed.  —  But  where  a  statute  provided  Wend,  (N,  Y.)  128;  People  f.  Northern 

lor  a  stay  of  execution  in  a  justice's  R.  Co.,  53  Barb.  (N.  Y.)  98,  affirmed 42 

court  for  three  months,  it  was  held  N.  Y.  217;  Graham  v.  Pierson,  6  Hill 

that  after  an  expiration  of  a  stay  of  six  (N.     Y.)     247;    Mechanics'     Banking 

months.  1  be  justice  had  no  jurisdiction  Assoc,  v.  Lawrence,  1  Sandf.  (N.  Y.) 

to  issue  an  execution  against  the  surety.  659;  Pomeroy  v.   Lownsbury,  (Supm. 

Sbadbolt  v.  Bronson,  1  Mich.  85.  Ct.  Spec.  T.)  t   How.   Pr.  (N.  Y.)  31; 

8.  Anderson     1.     Lithgo,     5     Baxt.  Palmer  v.  Hutchins,  1  Cow.  (N.  Y.)  42. 
(Tenn.)6o3.  Kotics  Without  Order.  — A  notice  of 

Subrogation.  —  Where  a  judgment  is  an  intended  motion  will  not  operate  as 

recovered  for  a  note  which  was  secured  a  stay  without  an  order  to  that  effect. 

by  an  express  lien  on  land,  a  stayor  Bryan  v.  Berry,  8  Cal.  130. 

who  has  paid  the  judgment  may  be  Bond  Without  Order.  —  Nor  will  the 

substituted  to  the  rights  of  the  vendor  execution  of  a  bond  stay  execution  of 

in  the  enforcement  of  the  lien.    Ellis  the  judgment,  without  an  order,  upon 

v.  Roscoe,  4  Baxt.  (Tenn.)  418.  the  mere  announcement  of  an  intention 

9,  White  v.  Blum,  4  Neb.  558;  Rus-  to  apply  for  a  new  trial  and  motion  for 
sell  v.  Giles,  31  Ohio  St.  294;  Nealy  v,  a  stay  pending  such  application.  State 
Sexton,  Wrighi  (Ohio)  314;  Gardipie  v.  v.  Reynolds,  14  Mont.  383. 
Lessard,  9  Wis.  221.  Contra,  Seacrest  In  Louisiana  it  was  held  that  a  rule  to 
v.  Newman,  19  Iowa  324;  People  v.  show  cause  was  not  the  legal  remedy 
Judges,  I  Mich.  134*  to  arrest  the  legal  progress  of  an  exe- 

Want  of  Jurisdiction  of  Persoa  Waived,  cution  upon  a  judgment  obtained  for  a 

—  But  a  judgment  debtor  cannot  allege  sum  of  money,  but  that  under  the  code 

as  error  a  want  of  jurisdiction  of  the  practice  it  could  be  done  only  upon 

court  below  over  bis  person,  as  error  petition,  affidavit,  or  bond  given  for  an 

arising  from  want  of  jurisdiction  of  the  injunction.    Wiley  v.  Woodman,  19  La. 

person  is  waived  by  procuring  a  stay  Ann.  210. 

of  execution.     Shafer  v.  Hockheimer,        6.  Case  v.  Case,  26  Mich.  4B4;  Den 

36  Ohio  St.  220.  v.  Fen,  17  N.  J.  L.  354,  holding  that 

TJader  Statute,  by  staying  execution  a  a  motion  to  stay  proceedings  until  a 

party  is  estopped  to  attack  tbe  judg-  former  suit  pending  between  the  same 

meat  on  error  or  appeal.     Miller  v.  parties  should  be  determined   was  a 

Hyers,  11  Neb.  474;  Banks  v.  Hitch-  special  motion  entitling  the  plaintiff  to 

cock,  20  Neb.  315;  Sullivan  Sav.  Inst,  two  days'  notice;  Livermore  v.  Hodg- 

v.  Clark,  la  Neb.  578.  kins,  54  Cal.  637,  holding  that  a  plain- 

4.  See  Church  v.  Goodin,   22   Kan.  tiff  is  enti:led  to  enforce  a  judgment 

537;  Parks  v.   Goodwin,   1   Mich.  35:  obtained  by  him  unless  it  is  set  aside 
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omission  is  Hot  fatal  to  the  validity  of  the  proceeding  ab  initio.* 
The  subject  is  sometimes  governed  by  statute,  and  in  such  cases, 
of  course,  the  statute  must  control.2 

2.  When  and  Where  Made.  —  An  express  supersedeas  without 
writ  can  issue  only  from  the  court  or  tribunal  which  made  the 

or  modified  in  due  coarse  of  law,  and  move  to  discharge   the    supersedeas, 

that  the  trial  judge  has  no  power  to  Kramer  v.  Holster,  55  Miss.  243. 

make  an  ex  parte  order  without  notice  2.  Thus  in  New  York  it  is  provided 

to  recall  or  stay  the  execution;  White  that  an  order  staying  proceedings  must 

v.  Buloid,  2  Paige  (N.  Y.)  165.  be  accompanied   with    notice    of    the 

1.  Hotioe  of  Application  and  Order.  —  motion  for  the  relief  for  which  the  stay 

Com.  v.  Magee,  8  Pa.  Si.  247,  wherein  is  to  be  had,  else  it  will  not  operate  as 

it  was  held  that  upon  application  to  a  a  stay.     Sales  v.  Woodin,  (Supm.  Ct.) 

single  judge  in  vacation  for  a  stay  of  8  How.  Pr.  (N.  Y.)349  [citing  Roosevelt 

execution,  the  proper  mode  of  proceed-  v.  Fulton,  5  Cow.  (N.  Y.) 438;  Graham's 

ing  is  by  summons  in  the  nature  of  a  Pr.  680;  Schenck  v.  McKie,  (Supm.  Ct. 

rule  nisi,  fixing  a  day  for  a  hearing,  to  Spec.    T.)  4    How.    Pr.   (N.   Y.)  246]; 

be  served  on  the  opposite  party.    With-  Lucas  v.   Albee,    z   Den.  (N.  Y.)  666. 

out  this  the  judge  ought  not   to  in-  And  a  provision  that  no  order  to  stay 

terfere,  unless  the  order  or  direction  proceedings  for  a  longer  time  than  a 

sought  is  of  course,  and  when  the  order  fixed  number  of  days  shall  be  granted 

is  made,  notice  of  it  should  be  given  to  by  a  judge  out  of  court,  except  upon 

the  party  affected  by  it  if  it  is  wished  previous  notice  to  the  adverse  party, 

to  place   him  in  such  a  position   that  cannot  be  evaded  by  a  series  of  ex  parte 

he  may  not  disregard  it.     But  notice  is  orders.     Sales  v.  Woodin,  (Supm.  Ct.) 

not  always  necessary,  and  though  it  is  8  How.  Pr.  (N.  Y.)  349;  Chubbuck  v. 

highly  proper,  and  even  indispensable  Morrison,  (Supm.  Ct.  Spec.  T.)  6  How. 

10  correct  practice,  a  neglect  to  give  Pr.  (N.  Y.)  369. 

it  is  but  an  irregularity  which,  upon  Under  a  statute  providing  that  an 

application,   would    furnish  sufficient  order  to  stay  proceedings  for  a  longer 

ground  to  rescind  the  order  made,  but  time  than  twenty  days  cannot  be  made 

would  not  justify  the  officer's  refusal  by  a  judge  out  of  court,  except  to  stay 

to  obey  it.  proceedings  upon  an  order   appealed 

Service  upon  Attorney  Who  Issues  Exe-  from,  or  where  it  is  made  on  notice  of 

cution.  —  Upon  an  order  to  show  cause  the  application  to  the  adverse  party, 

why  a  judgment  should  not  be  vacated  it   was  held  that  after  a  case  was  de- 

with  a  stay,  it  was  held  to  be  sufficient  cided  by  the  Court  of  Appeals,  an  ap- 

to  serve  the  stay  of  proceedings  upon  plication   for  an  order  requiring  the 

the  attorney  who  issued  the  execution,  plaintiff  to  show  cause  why  the  return 

as  the  functions  of  the  original  attor-  of   the   remittitur  should   not-  be   re- 

ney  ceased  with  the  entry  of  the  judg-  quested  and  a  reargument  of  the  cause 

ment.      Ward   v.   Sands,   (Supm.    Ct.  ordered,  and  an  order  by  one  of  the 

Spec.  T.)  10  Abb.  N.  Cas  (N.  Y.)  60.  judges  of  the  court  granting  a  stay  of 

Judgment  Against  Dead  Man. —  Where  proceedings  pending  the  hearing  and 
the  petition  for  a  stay  of  execution  determination  of  the  application,  came 
averred  that  the  plaintiff  in  execution  within  the  exception  of  the  statute 
was  dead  at  the  time  of  the  rendition  above  mentioned,  as  it  was  a  stay  of 
of  the  judgment,  and  that  there  was  no  proceedings  under  a  judgment  appealed 
revival  of  the  suit  in  the  name  of  a  from.  Franklin  Bank  Note  Co.  v. 
personal  representative,  but  that  judg-  Mackey,  158  N.  Y.  683. 
ment  was  given  in  favor  of  the  dead  Enlarging  Time  to  Answer.  —  Under 
man,  prima  faeie  there  was  no  one  a  statute  in  South  Carolina  which  pro* 
upon  whom  notice  could  be  served,  vided  that  no  order  to  stay  proceedings 
The  petition  should  have  been  granted,  for  a  longer  time  than  twenty  days 
leaving  the  execution  to  be  stayed  should  be  granted  by  a  judge  out  of 
until  the  plaintiff  in  execution,  if  he  court  except  on  notice  to  the  adverse 
were  in  fact  alive,  should  move  to  dis-  party,  it  was  held  that  enlarging  the 
charge  the  supersedeas,  or,  if  the  suit  time  to  answer  did  not  stay  the  pro- 
had  been  revived  in  the  name  of  a  per-  ceedings,  or  in  any  sense  stay  any 
sonal  representative,  the  latter  might  provisional  remedy  the  plaintiff  might 
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order  to  be  superseded.1  The  inherent  power  of  courts  over 
their  own  process  has  already  been  stated.*  It  may  be  further 
remarked  that  an  order  staying  proceedings  cannot  be  made,  as 
a  general  rule,  except  by  the  court  where  the  proceedings  or 
execution  remain ,*  and  the  motion  must  be  made  to  a  court 
having  jurisdiction  of  the  matter.4 

stay  by  Judge  at  Chambers,  —  It  is  held  that  the  authority  to  stay 
an  execution  issued  in  vacation  to  prevent  injustice  and  oppres- 
sion may  be  exercised  by  a  single  judge  as  a  necessary  incident 
of  the  power.* 

apply  for.    Wilcox,  etc..  Guano  Co.  v.  ferring  upon  the  county  judge  of  the 

Phoenix  Ins.  Co.,  60  Fed.  Rep.  933.  county   where    the    action    is    triable 

1.  Bac.  Abr.,  lit.  Supersedeas,  B.  powers  of    a  judge  of    the  Supreme 

2.  See  supra.  III.  2.  Inherent  Power  Court  in  certain  cases,  thus  operating 
of  Court,  to  exclude  other  county  judges  from 

S.  Cincinnati  v.  Cincinnati  Inclined  the  exercise  of  the  same  powers,  that  a 

Plane  R.  Co.,  56  Ohio  St.  675;  Walker  county  judge  in  one  county  cannot  stay 

v.  Banagher  Distillery  Co.,  1  Q.  B.  D.  proceedings  in  an  action  pending  and 

129;  Garbuit  v.  Fawcus,  I  Ch.  D.  155,  triable  in  another  county. 

holding  lhat  in  an  action  at  law  a  de-  Stay  of  Judgment  of  Appellate  Court.  — 

fendant  having  an  equitable  defense  A  trial  court  cannot  stay  the  execution 

should  obtain  from  the  judge  of  the  of  a  judgment  of  an  appellate  court 

common-law   division   leave   to  plead  after  a  mandate  or  remittitur  from  the 

the  defense,  and  cannot  obtain  from  a  latter  court.      Dibrell   v.  Eastland,  3 

judge  of  the  chancery  division  a  direc-  Yerg.  (Tenn.)  507,  holding  that  a  judge 

tion  to  stay  proceedings  in  the  common-  of  a  state  Circuit  Court  was  without 

law  division,   and   that  this   prevails  authority  to  grant  an  order  for  a  super- 

wheiher  the  action  at  law  was  com-  sedeas  to  the  judgments  or  decrees  of 

menced  before  or  after  the  Judicature  the  Supreme  Court;  Marysville  v.  Bu- 

Act  came  into  operation.     But  in  King-  chanan,  3  Cal.  214.     See  also  Sibbald 

church  v.  People's  Garden  Co.,  1  C.  P.  v.  U.  S.,  12  Pet.  (U.  S.)  488;  West  v. 

D.45.45L.  J.  C.  Pl.131.it  was  held  that  Brashear,  14  Pet.  (U.  S.)  51. 

a  petition  to  wind  up  a  company  having  But  it  has  been  held  lhat  a  nisi  prius 

been  preferred  to  the  chancery  division,  court  may  stay  execution  on  its  own 

before  the  master  of  the  rolls,  an  appli-  judgment  after  it  has  been  affirmed  by 

cation   to  stay  proceedings  in  an  ac-  the  appellate    court.       Blackburn    v. 

tion  of  ejectment,  pending  against  the  Reilly,  48  N.  J.  L.  82,  holding  that  a 

company   in    the  common-pleas  divi-  Circuit  Court  could  control  its  own 

sion.  should  be  made  10  the  master  of  judgment  and  stay  execution  to  enable 

the  rolls  and  not  to  the  common-pleas  a  defendant  to  recover  his  counterclaim 

division.  and  set  it  off;  that  this  power  was  not 

4.  Schenck  v.  McKie,  (Supm.  Ct.  lost  by  the  affirmance  of  the  judgment 
Spec.  T.)  4  How.  Pr.  (N.  Y.)  246;  Cin-  of  the  lower  court  by  the  court  of  last 
cinnaii  v.  Cincinnati  Inclined  Plane  R.  resort;  that  the  judgment  of  the  Court 
Co.  56  Ohio  St.  675,  holding  that  where  of  Errors  was  simply  a  judgment  of 
a  judgment  provides  lhat  its  operation  affirmance;  that  no  execution  could  is- 
shall  be  stayed  for  a  given  time  with  sue  out  of  the  Court  of  Errors;  and 
liberty  to  apply  for  an  extension  of  that  the  record  was  remitted  and  the 
time,  such  application  must  be  made  judgment  stood  thereafter  as  an  un- 
to the  court  rendering  the  judgment  or  appealable  judgment  of  the  Circuit 
having  control  of  it  on  error.  Court. 

Venue.  —  In  Chubbuck  v.  Morrison,  5.  Com.    v.    Magee,   8   Pa.   St.  246. 

(Supm.   Ct.  Spec.  T.)  6  How.  Pr.  (N.  See  also  Marsh?.  Haywood,  6 Humph. 

Y.)  367,  it  was  held,  under  a  code  pro-  (Tenn.)  213. 

vision  that  "  motions  must   be  made  By  Statute.  —  A  party  is  sometimes 

within  the  district  in  which  the  action  authorized  by  statute  to  apply  out  of 

is  triable,  or  in  a  county  adjoining  that  term  to  a  judge  at  chambers  for  an 

in    which   it  is  triable,"  and  a  subse-  order   staying  proceedings,   when   he 

quent  clause  in  the  same  section  con-  intends  to  move  to  set  aside  or  quash 
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8.  Discretion  of  Court  —  Beview  —  In  General.  —  The  action  of  the 
court  upon  an  application  to  grant  a  temporary  stay  of  proceed- 
ings is  usually  discretionary,  and  a  refusal  of  the  court  to  grant 
such  a  motion  or  an  order  staying  proceedings,  when  addressed 
to  its  judicial  discretion,  will  not  be  reviewed,*  though  if  the  dis- 
cretion is  abused  and  the  stay  is  capriciously  or  unreasonably 
allowed,  the  action  of  the  court  may  be  controlled.9 

Indefinite  stay  —  Final  Adjudication.  —  Where  the  order  is  to  stay  an 
execution  indefinitely,  it  is  a  final  adjudication  of  rights  and 
therefore  subject  to  revision;  otherwise  the  party  would  be 
deprived  of  the  judgment,  or,  what  is  the  same  thing,  the  fruits 
of  it,  without  remedy.3 

Erroneous  Condition  Annexed  to  Judgment.  —  If  the  court  erroneously 
affixes  to  the  judgment  a  condition  that  execution  shall  be  stayed 
until  the  performance  of  an  act,  the  proper  remedy  is  by  motion 
to  vacate  the  order  for  a  stay,  and  upon  an  appeal,  a  refusal  to 
vacate  the  order  will  be  reversed  and  the  cause  remanded  with 
instructions  to  enter  the  judgment  without  the  condition 
annexed.4 

Mandamus.  —  And  it  seems  that  where  proceedings  are  improp- 
erly stayed,  a  vacation  of  the  order  may  be  compelled  by 
mandamus.5 

any  execution,  replevin  bond,  or  other  4.  Hahn  v.  Cummings,  3  Iowa  585. 

proceeding  as  preliminary  to  a  motion  5.  Rhodes    v.   Craig,   21    Cal.    419; 

to  be  made  in  term.     Bonnell  v.  Neely,  Dunphy  v.  Belden,  57  Cal.  427;  Culver 

43  111.  288;  Greenup  v.  Brown,  1  111.  252;  v.  Judge,  57  Mich.  25;  Granger  v.  Judge, 

Robinson  v.  Chesseldine,  5  111.  332;  Par-  27  Mich.  406;  Budd  v.  New  Tersey  R., 

ker#.  Hannibal,  etc.,  R.  Co.,  44  Mo.  419.  etc.,  Co.,  14  N.  J.  L.  467;    Livingston 

1.  Rhodes    v.   Craig,   21    Cal.    419;  1.  Dorgenols,  7  Cranch  (l).  S.)  577. 
Branigan  v.  Rose,  8  III.  123;  Granger  Mandamus  to  Compel  Star.  —  Unless 
v.    Craig,    85    N.    Y.    619;    Early    v.  there  is  an  abuse  of  discretion  in  the 
Rogers,  16  How.  (U.  S.)  599.  refusal  to  stay  proceedings,  mandamus 

Under  Statute  Relating  to  Injunctions,  will   not  be  granted  to  compel  such 

—  In  Wisconsin,  upon  the  refusal  of  the  stay.     Gunzbergr.  Kent  Circuit  Judge, 

court  to  stay  proceedings  until  the  pay-  42  Mich.  591. 

mentof  costs,  which  had  been  adjudged  In  Parker  v.  Judge,  24  Mich.  408, 
in  the  cause,  it  was  held  that  an  order  upon  a  motion  to  stay  proceedings  on 
denying  such  stay  was  not  appealable  the  ground  that  the  judgment  had 
under  the  provisions  of  a  statute  which  been  paid  and  compromised,  such  pay- 
allowed  such  appeal  from  an  order  ment  and  compromise  being  denied  by 
granting,  refusing,  continuing,  or  dis-  the  plaintiff,  it  was  held  that  man- 
solving  an  injunction,  because  a  stay  damus  would  not  be  granted  to  com- 
of  proceedings  wis  not  an  injunction  pel  a  stay,  as  the  question  raised  upon 
within  the  meaning  of  a  statute  abolish-  the  rights  of  the  parties  by  the  denial 
ing  the  light  of  injunction  and  substi-  of  the  payment  could  not  be  properly 
tucing  therefor  a  command  to  refrain  tried  upon  affidavits, 
from  a  particular  act.  Rossiter  v.  i£tna  If  a  judge  improperly  refuses  to  enter 
L.  Ins.  Co.,  96  Wis.  466.  an  order  embodying  his  decision  deny- 

2.  Granger  v.  Craig,  85  N.  Y.  619.  ing  a  stay,  the  proper  remedy  is  an  al- 

3.  Patterson  v.  Patterson,  27  Pa.  St.  ternative  mandamus.  People  v.  Man- 
41;  Knowlton  v.  Providence,  etc.,  hattan  R.  Co.  (Supm.  Ct.  Gen.  T.)  9 
Steamship  Co.,  53  N.  Y.  76.  Abb.  N.  Cas.  (N.  Y.)  448. 
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ABATEMENT. 

Plea  in  abatement  in  suit  for  specific  performance,  409. 
State  as  a  party  to  suit,  withdrawal  of  state's  consent,  591. 
Stipulation  against  abatement  by  death,  616. 
Summons  and  process,  objection  to,  1185. 

ABIDING  EVENT. 

Stipulations  to  abide  event,  611. 

ABUSE  OF  PROCESS. 

Stay  of  proceedings,  1253. 

ABUTTING  OWNERS. 

Elevated  railways,  remedies  against,  849. 

ACCIDENT. 

Sheriff's  sale,  vacation,  243. 

ACTIONS. 

Bond  for  discharge  of  vessel,  253. 

Dividends,  enforcement  of  stockholders'  rights,  810. 

Elevated  railways,  remedies  against,  by  abutting  owners,  849. 

Enforcement  by  corporation  of  subscription  calls  on  stock,  678. 

Highway  officers,  actions  by  and  against,  907. 

Highways,  injuries  to  or  wrongful  appropriation  of,  908. 

Process,  actions  in  aid  of,  115. 

Shei iff  or  constable,  actions  dependent  on  right  of  possession  of,  113. 

Sheriffs  and  constables,  actions  against,  119. 

Sheriffs  and  constables,  parties  to  actions  by,  115. 

Sheriff's  sale,  action  against  purchaser  at,  234. 

Simultaneous  actions,  270. 

Societies  and  clubs,  actions  by  and  against,  272. 

Stockholders'  rights  to  inspect  books,  796. 

Street  railways,  actions  against,  830. 

Streets  and  highways,  actions  for  injuries  resulting  from  defects,  949. 

actions  to  recover  for  repairs  made,  917. 

obstruction  of,  932. 

opening  of,  905. 
Strikes  and  boycotts,  actions  for  damages,  985. 
Subscriptions,  actions  on,  -1003. 
Transfer  of  stock,  proceedings  concerning,  816. 

ADDITIONAL  ALLOWANCES. 
Stipulations  as  to,  634. 
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ADJOURNMENT. 

Sheriff's  sale,  208. 
■  Statement  of  facts  00  appeal,  settlement  of,  58a 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMIRALTY. 
See  Shipping. 
Collisions,  254. 
Pilotage,  255. 
Salvage,  256. 
Towage,  259. 
Wharfage,  260. 

ADMISSIONS. 

Specific  performance,  admissions  in  answer,  473. 

ADVERTISEMENTS. 

Notice  of  sheriff's  sale,  197. 

AFFIDAVITS. 

Sham  and  frivolous  pleadings,  affidavit  on  application  to  strike  out,  75* 
Special  and  struck  juries,  285. 
State  as  party  to  suit,  588. 

AFFIDAVIT  OF  DEFENSE. 

Frivolous  issue,  notice  raising,  48. 

AFFIRMATIVE  DEFENSE. 

Sham  and  frivolous  pleadings,  43. 

ALIAS  WRIT. 

Summons  and  process,  1178. 

AMENDMENTS. 

Frivolous  or  vexatious  pleading,  46. 

Sham  and  frivolous  pleadings,  pleading  dc  novo,   82. 

Sheriffs  and  constables,  actions  against,  150. 

Specific  performance,  bill  for,  463. 

Statement  of  claim,  555. 

Statement  of  facts  on  appeal,  574,  585. 

Stockholders'  liability  to  creditors,  enforcement,  754. 

Substitution  of  parties,  1062. 

Summons  and  process,  1182. 

AMOUNT  IN  CONTROVERSY. 

Summary  proceedings  against  sheriffs,  164. 

ANSWERS. 

See  Plea  or  Answer. 
Interrogatories  to  juries,  335. 

APPEALS. 

Chancery  appeal,  operation  as  supersedeas,  1214. 
Condemnation  proceedings  by  elevated  railways,  846. 
Confirmation  of  sheriff's  sale,  227. 

Elevated  railways,  proceedings  against  by  abutting  owners,  862. 
Highway,  proceedings  to  establish,  alter  or  vacate,  889. 
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APPEALS  —  Continued. 

Obstruction  of  streets  and  highways,  939. 

Salvage  cases,  259. 

Sham  and  frivolous  pleadings,  90. 

Sheriff's  sale,  bill  to  set  aside,  245. 

Special  interrogatories  to  jury,  378. 

Specific  performance,  common-law  remedy  in  Pennsylvania,  541. 

Specific  performance,  suits  for,  521. 

Statement  of  facts  on  appeal,  557. 

Statutory  proceedings  to  enforce  contracts  of  decedents,  549. 

Stipulations,  appellate  review  of  rulings  on,  669. 

Stipulations  as  to,  635. 

Streets  and  highways,  obstruction  of,  936. 

Striking  out  pleadings,  994. 

Substitution  of  parties  on  appeal,  1068. 

Substitution  of  parties,  review  of  order,  1067. 

Summary  proceedings  against  sheriffs,  179. 

Supersedeas  from  appellate  court,  1246. 

Supersedeas  or  stay  on  appeal  or  error,  1215. 

APPEARANCE. 

Constitutional  law,  summary  proceedings,  1086. 
Special  appearance  to  object  to  process,  11 84, 
Waiver  of  state's  immunity  from  suit,  590. 

APPLICATION. 

Interrogatories  to  juries,  314. 

Striking  out  sham  and  frivolous,  pleadings,  63. 

APPRAISEMENT. 

Manner  of  making,  192. 
Oath  of  appraisers,  191. 
Objections  to,  193. 
Qualification  of  appraisers,  191. 
Return  of,  192. 
Sheriff's  sale,  190. 
Upon  what  writ,  192. 

ARBITRATION. 

Stipulation  as  to  submission,  628. 

ARREST  OF  JUDGMENT. 
Similiter,  absence  of,  264. 

ASSAULT. 

Sodomy,  276. 

ASSIGNMENT. 

Specific  performance,  parlies,  assignor  and  assignee,  416. 
Specific  performance,  who  may  maintain  suit,  426. 
Subscriptions,  action  on,  parties,  1004. 
Substitution  of  parties  where  interest  in  action  is  transferred,  1029, 

ASSIGNMENT  FOR  CREDITORS. 
Substitution  of  parties,  1036. 
20  Encyc  PI.  &  Pr.  —  81  1381  Volume  XX. 


INDEX. 

ASSIGNMENT  OF  ERROR. 

Stipulation  as  to,  643. 

ASSUMPSIT. 

Dividends,  enforcement  of  stockholders'  rights,  810. 
Enforcement  of  stock  subscriptions,  679. 
Money  in  officer's  hands,  action  for,  129. 
Statement  of  claim,  550. 
Stockholders'  liability  to  creditors,  699. 
Transfer  of  stock,  proceedings  concerning,  812. 

ATTACHMENT. 

Stockholders'  liability  to  creditors,  699,  763. 

Substitution  of  parties  affected  by,  1064. 

Sunday,  issuing  writ  on,  1196.  ; 

Vessels,  enforcement  of  liens  against,  249.  1 

ATTORNEYS. 

Ezclusiveness  of  attorney's  authority,  647. 

Indorsement  of  summons,  11 56. 

Notice  to  appoint  another  attorney,  1018. 

Presumption  of  authority,  648. 

Right  to  employ  substitute,  1017. 

Stipulation  by,  concerning  cause  pending  in  court,  604. 

Stipulation  in  respect  of  relation  of  attorney  and  client,  645. 

Substitution  of,  1008. 

Termination  of  authority,  648. 

AUCTIONEER. 

Sheriff's  sale,  212. 

AWARDS. 

Sunday,  making  award  on,  1104. 

BAD  FAITH. 

Sham  and  frivolous  pleading,  29. 

BAIL.  • 

Sunday,  taking  recognizance  on,  1x97. 

BANKRUPTCY. 

Specific  performance,  plea  or  answer,  472. 
Substitution  of  parties,  1036. 

BESTIALITY. 

Charging  offense,  277. 

BIDS. 

Sheriff's  sale,  218,  219. 

BILL  IN  EQUITY. 
See  also  Equity. 
Cancellation  of  stock,  828. 
Corporate  elections,  review  of,  803,  807. 
Dividends,  enforcement  of  stockholders'  rights,  811. 
Enjoining  construction  and  operation  of  street  railway,  849, 
Frivolous  or  vexatious  pleadings,  44. 
Injunction  against  sheriff's  sale,  189. 
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BILL  IN  EQUITY  —  Continued. 

Obstruction  o!  streets  and  highways,  averments  of  bill.  937. 

Specific  performance,  suit  for,  434. 

Stockholders*  liability  to  creditors,  enforcement,  731. 

Stockholders'  rights,  enforcement  of,  766. 

Stockholders'  right  to  inspect  books,  795,  798. 

Subrogation,  enforcing  right,  098. 

Transfer  of  stock,  proceedings  concerning,  82s. 

BILL  OF  EXCEPTIONS. 

Special  interrogatories  to  juries,  379, 
Stipulations  as  to,  638. 

BONA  FIDE  PURCHASER. 

Specific  performance,  plea  or  answer,  471. 

BONDS. 

See  Official  Bonds. 

Substitution  of  parties  affected  by,  1065. 

Supersedeas  or  stay  bonds,  1218. 

Vessel  seised  for  lien,  action  on  bond  for  discharge  of,  253. 

Vessel  seized  for  lien,  discharged  by,  25a. 

BOOKS  AND  PAPERS. 

Stockholders,  inspection  by,  remedies,  794. 

BOYCOTTS. 

See  Strikes  and  Boycotts. 

CALLS. 

Enforcement  of  calls  on  stock,  678. 

CANCELLATION. 

Stock,  cancellation  of,  827. 

CAPITAL  STOCK. 

See  Stock  and  Stockholders. 

CAPTION. 

Summons  and  process,  1118. 

CASE. 

See  Trespass  on  the  Case. 

CASE  MADE  ON  APPEAL. 

Statement  of  facts  on  appeal,  $57* 
Stipulations  as  to,  639. 

CAUSES. 

See  Joinder  of  Counts  and  Causes. 

CERTAINTY. 

See  Definiteness  and  Certainty. 

CERTIFICATE. 

Sheriff's  sale,  223. 

Statement  of  facts  on  appeal,  settlement  of,  581. 

CERTIORARI. 

Highway,  proceedings  to  establish,  alter  or  vacate,  902. 
Supersedeas,  certiorari  as,  121 2. 
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CHALLENGE. 

Special  and  struck  juries,  294. 

CHAMBERS  AND  VACATION. 

Stay  granted  by  judge  at  chambers,  1277. 

CHANGE  OF  GRADE. 

See  Streets  and  Highways. 

CHANGE  OF  VENUE. 
Stipulation  for,  617. 

CLAIM. 

Statement  of  claim,  550. 

CLUBS. 

See  Societies  and  Clubs. 

CODE  PLEADING. 

Sham  and  frivolous  pleadings,  6. 
Striking  out  pleading,  987. 

COLLATERAL  ATTACK. 

Highway,  proceedings  to  establish,  alter  or  vacate,  903.  I 

COLLISION. 

Collision  in  highway,  action  for  injuries,  978. 

Jurisdiction  in  actions  for,  254. 

Libel  in  admiralty,  254.  ■ 

COLLUSION.  j 

Stipulations,  relief  from,  663. 

COMMISSIONERS. 

Condemnation  proceedings  by  elevated  railways,  845. 

COMPLAINT. 

See  Declaration  or  Complaint. 

COMPROMISE. 

Stipulation  as  to,  629. 

CONDEMNATION  PROCEEDINGS. 
Elevated  railway  companies,  840. 

CONDITIONS  PRECEDENT. 

Stock  subscriptions,  enforcement  of,  683. 

CONFESSION  AND  AVOIDANCE. 

Stock  subscriptions,  enforcement  of,  697, 

CONFIRMATION. 
Sheriff's  sale,  226. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

Summary  proceedings,  1076. 

CONSTR  UCTION. 
Stipulations,  657. 
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CONTEMPT. 

Sham  and  frivolous  pleadings,  89. 

Strikes  and  boycotts,  985. 

Supersedeas,  proceeding  in  violation  of,  1346. 

CONTINUANCE. 

Stipulations  as  to,  614. 

Stipulations  as  to  continuance  of  cause  on  appeal,  643. 

CONTRACTS. 

Maritime  contracts,  jurisdiction,  348. 
Specific  performance,  385. 

allegations  in  bill  as  to  contract,  439. 

allegations  of  plea  or  answer,  467. 

contract  for  benefit  of  third  person,  parties,  435. 
Statutory  proceedings  to  enforce  contracts  of  decedents,  543. 
Sunday  contracts,  1201. 

CONTRIBUTION. 

Stockholders'  liability  for  corporate  debts,  765. 

CONTRIBUTORY  NEGLIGENCE. 

Street  railways,  actions  for  personal  injuries,  870. 

COPY. 

Summons  and  process,  service  of  copy,  11 77. 

CORPORATIONS. 

See  Stock  and  Stockholders. 

Societies  and  clubs,  actions  by  and  against,  373. 

Substitution  of  parties  in  actions  by  and  against  corporations,  1040. 

COSTS. 

Action  for  collection  of  sheriff's  costs,  117. 

Elevated  railways,  proceedings  against  by  abutting  owners,  863. 

Enforcing  payment  by  staying  proceedings,  1253. 

Highway  officers,  actions  by  and  against,  907. 

Salvage  cases,  259. 

Sham  and  frivolous  pleading,  costs  on  application  to  strike  out,  87. 

Special  and  struck  juries,  395. 

Specific  performance,  common-law  remedy  in  Pennsylvania,  543. 

Specific  performance,  suits  for,  533. 

State,  recovery  of  costs  against,  592. 

Statutory  proceedings  to  enforce  contracts  of  decedents,  549. 

Stipulations  as  to,  634. 

Stipulations,  motion  for  relief  from,  668. 

Stockholders'  liability  to  creditors,  enforcement,  757. 

Streets  and  highways,  obstruction  of,  936, 

Summary  proceedings  against  sheriffs,  179. 

Transfer  of  stock,  proceedings  concerning,  836. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTS. 

See  Joinder  of  Counts  and  Causes. 
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COURTS. 

Stipulations,  recognition  and  enforcement  of  by  court,  621. 
Sunday  as  dies  non,  1190. 

CREDITORS. 

Specific  performance,  parties  to  suit,  420. 

CREDITOR'S  BILL. 

Stockholders'  liability  10  creditors,  enforcement,  703. 

CRIMINAL  PROCEDURE. 

Bestiality,  277. 

Highways,  miscellaneous  offenses  relating  to,  979. 

Interrogatories  to  juries,  314. 

Obstruction  of  streets    nd  highways,  92a. 

Road  duty,  failure  to  perform,  920. 

Sheriffs  and  constables,  indictment  of,  157.  * 

Similiter,  omission  of,  265. 

Sodomy,  prosecutions  for,  274. 

Special  and  struck  juries,  280. 

Stay  of  proceedings  or  supersedeas  pending  appeal,  1248. 

Stipulation  by  accused  or  his  counsel,  649. 

Streets  and  highways,  repairs,  improvements,  and  changes  of  grade,  911. 

Strikes  and  boycotts,  981. 

Summary  convictions,  1086. 

Sunday,  exercise  of  powers  of  magistrate  on,  1196. 
issuance  of  process  on,  1196. 
CROSS  BILL. 

Specific  performance,  affirmative  relief,  502. 

Specific  performance,  bill  for,  464. 

Staying  proceedings  on  filing  cross-bill,  1260. 

CROSSINGS. 

Street  railway  crossings,  procedure  concerning,  838. 

DAMAGES. 

Sheriffs  and  constables,  proceedings  against,  147. 
Specific  performance,  bills  for  damages,  403. 

damages  in  addition  to,  490. 

damages  in  lieu  of,  482. 
Specific  performance  in  lieu  of,  404. 
Street  railways,  actions  for  injuries,  871,  883. 
Transfer  of  stock,  proceedings  concerning,  8x7. 

DATE. 

Summons  and  process,  Z126. 

DEATH. 

Sheriff's  sale,  effect  of  death  on,  186. 
Specific  performance,  death  of  party,  433. 
Stipulation  against  abatement  by  death,  616. 

DECEDENT'S  ESTATES. 

Substitution  of  parties,  1027. 
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DECLARATION  OR  COMPLAINT. 

Bond  for  discharge  of  vessel,  action  on,  253. 

Cancellation  of  stock,  8aS. 

Collision  of  vessels,  declaration  in  trespass  on  the  case,  2$$. 

Constitutional  law,  summary  proceedings,  1084. 

Corporate  elections,  review  of,  807. 

Dividends,  enforcement  of  stockholders'  rights,  811. 

Enjoining  construction  and  operation  of  street  railway,  849 

Frivolous  or  vexations  pleadings,  44. 

Process,  declaration  as,  1104. 

Sheriffs  and  constables,  proceedings  against,  140. 

Specific  performance,  complaint  for,  434. 

State  as  a  party  to  suit,  591. 

Statement  of  claim  as  used  in  Pennsylvania,  550. 

Stockholders'  liability  to  creditors,  enforcement,  731. 

Stockholders,  proceedings  by,  to  enforce  rights,  766,  776. 

Stockholders'  right  to  inspect  books,  797. 

Stock  subscriptions,  enforcement  of, ^83. 

Street  railways,  actions  for  personal  injuries,  867. 

Streets  and  highways,  actions  for  personal  injuries,  953. 

Streets  and  highways,  obstruction  of,  932. 

Subscriptions,  action  on,  1005. 

Summary  proceedings,  plaintiff's  pleadings  in,  1087. 

Summons  not  as  particular  as  declaration,  1144. 

Transfer  of  stock,  proceedings  concerning,  816,  82a. 

Vessels,  enforcement  of  liens  against,  250. 

DECREES. 

See  also  Judgments. 

Obstruction  of  streets  and  highways,  939. 

Redemption  from  sheriff's  sale,  237. 

Specific  performance,  common-law  remedy  in  Pennsylvania,  540. 

Specific  performance,  decree  in  suit  for,  478. 

Statutory  proceedings  to  enforce  contracts  of  decedents,  548. 

Stipulations  as  to,  632. 

Stockholders'  liability  to  creditors,  enforcement,  754. 

Stockholders'  rights,  enforcement  of,  767. 

DEED. 

Sheriff's  sales,  227. 

DEFINITENESS  AND  CERTAINTY. 

Answers  by  jury  to  interrogatories,  343. 
Specific  performance,  suit  for,  435. 
Summary  proceedings  against  sheriffs,  172. 

DELAY. 

Pleadings  filed  for  delay,  frivolousness,  50. 
Sham  and  frivolous  pleadings,  6. 

DEMAND. 

Specific  performance,  allegations  in  bill,  456. 
Statement  of  claim,  550. 
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DEMURRER. 

Frivolous  issues,  demurrer  to  pleading  joining,  63. 

Frivolousness,  demurrer  for,  101. 

Sham  and  frivolous  pleadings,  49. 

Specific  performance,  bill  for,  465. 

Stockholders'  liability  to  creditors,  enforcement,  753. 
DENIALS. 

See  also  Plea  or  Answer. 

Code  denials,  frivolousness,  31. 

Immaterial  issues,  denials  raising,  41. 

DEPOSITIONS. 

Staying  proceedings  for  commission  to  take  testimony,  zaoo. 

DEPUTY. 

Action  by  sheriff  against,  116. 

Sheriff's  deputy,  parties  to  proceeding  for  acts  of,  134. 

Sheriff's  sale,  211. 

DESCRIPTION. 

Special  and  struck  juries,  282. 

Specific  performance,  allegations  in  bill,  449. 

DETINUE. 

Sheriff,  seizing  property,  126. 

DIES  NON. 

See  Sundays  and  Holidays. 

DIRECTING  VERDICT. 

Street  railways,  actions  for  injuries,  881. 

DIRECTORS. 

See  Stock  and  Stockholders. 
Corporate  elections,  review  of,  802. 
Stockholders,  proceedings  by,  to  enforce  rights,  774. 
Transfer  of  stock,  proceedings  concerning,  820. 

DISCONTINUANCE. 
Stipulations  as  to,  614. 

DISCRETION. 

Specific  performance,  390. 

Staying  proceedings,  1278. 

Stipulations,  appellate  review  of  exercise  of  discretion,  670. 

Special  interrogatories  to  juries,  306. 

DISMISSAL. 

Stipulations  as  to,  615. 

DISSOLUTION. 

Winding  up  societies  and  clubs,  273. 

DISTRIBUTION. 

Proceeds  of  sheriff's  sale,  228. 

DIVIDENDS. 

Stockholders'  rights,  enforcement  of,  809. 

DOING  EQUITY. 

Sheriff's  sale,  vacation,  242. 

1288  Volume  XX. 


INDEX. 

EJECTMENT. 

Purchaser  at  sheriff's  sale,  331. 
Substitution  of  parties,  1040. 

ELECTION  OF  REMEDIES. 

Enforcement  of  stock  subscriptions,  68a 

Simultaneous  actions,  270. 

Specific  performance,  398. 

Stockholders'  liability  to  creditors,  enforcement,  707. 

ELECTIONS. 

Corporate  elections,  review  of,  802. 

ELEVATED  RAILWAYS. 

Condemnation  proceedings,  840. 
Remedies  of  the  abutting  owners,  849. 

EMINENT  DOMAIN. 

Condemnation  proceedings  by  elevated  railway  companies,  84a 

ENCROACHMENTS. 

Streets  and  highways,  encroachment  on,  procedure,  946. 

EQUITY. 

See  also  Bill  in  Equity. 

Cancellation  of  stock,  remedy,  837. 

Elevated  railways,  proceedings  against  by  abutting  owners,  85a. 

Obstruction  of  streets  and  highways,  suit  in  equity,  936. 

Offer  to  do  equity  in  bill  for  specific  performance,  458. 

Sham  and  frivolous  pleadings,  16. 

Sheriff's  saie,  vacation,  242. 

Simultaneous  actions,  election  between  suits  in  equity  and  at  law,  270. 

Specific  performance,  385. 

Specific  performance,  allegations  as  to  equity  jurisdiction,  438. 

Stockholders'  liability  to  creditors,  enforcement,  702. 

Striking  out  pleadings,  987. 

Subrogation,  enforcement  of,  996. 

Substitution  of  parties  in  equity,  1035. 

Transfer  of  stock,  proceedings  concerning,  813,  8x8. 

ERROR. 

See  Appeal. 

Writ  of,  operation  of  supersedeas,  1212. 

EVIDENCE. 

Answer  as  evidence  in  suits  for  specific  performance,  473. 

Answers  to  interrogatories  lo  juries,  335. 

Sham  and  frivolous  pleading,  evidence  on  application  to  strike  out,  69. 

Statement  of  facts  on  appeal,  570. 

Staying  proceedings  to  procure  evidence,  1260. 

Stipulations  as  to,  620. 

Stipulations,  parol  evidence  to  explain  or  vary,  661. 

EXCEPTIONS  AND  OBJECTIONS. 
Summons  and  process,  1183. 
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EXECUTIONS. 

See  also  Sheriffs  and  Constables. 

Motion  for  execution  against  stockholders  to  enforce  liability,  758. 

Sheriff's  failure  to  return,  action  for,  123. 

Sheriff  wrongfully  taking  or  levying  upon  property,  actions  against,  123. 

Staying  executions  under  particular  circumstances,  1263. 

Supersedeas  or  stay,  effect  on  execution,  1241. 

EXECUTORS  AND  ADMINISTRATORS. 
Specific  performance,  parties  to  suit,  421. 

who  may  maintain  suit,  427. 
Substitution  of  parties,  1039. 

EXHIBITS. 

Specific  performance,  bill  for,  460. 
Statement  of  claim,  554. 

EXPULSION. 

Members  of  societies  and  clubs,  273. 

FALSE  PLEADINGS. 

Sham  and  frivolous  pleadings,  1. 

FEES. 

Action  for  collection  of  sheriff's  fees,  1x7. 

FILING. 

Statement  of  facts  on  appeal,  585. 

FINDINGS. 

Sheriffs  and  constables,  proceedings  against,  158. 
Special  interrogatories  to  juries,  296. 
Specific  performance,  findings  of  court,  478. 
Stipulations  as  to,  635. 

FOREIGN  STATUTES. 

Necessity  and  manner  of  pleading,  598. 

FRAUD. 

Sheriff's  sale,  vacation,  243. 

Specific  performance,  plea  or  answer,  470. 

Staying  proceedings  for  fraudulent  use  of  process,  1262. 

Stipulations,  relief  from,  663. 

Stockholders'  rights,  enforcement  of,  767. 

Stock  subscriptions,  enforcement  of,  696. 

Subrogation,  enforcing  right,  998. 

FRAUDS,  STATUTE  OF. 

Specific  performance,  plea  or  answer,  467. 

FRIVOLOUS  PLEADINGS. 

See  Sham  and  Frivolous  Pleadings. 

GARNISHMENT. 

Stockholders'  liability  to  creditors,  699,  763. 

HABEAS  CORPUS. 

Supersedeas,  habeas  corpus  as,  1212. 
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HEARING. 

Advancement  of  hearing  of  salts  by  state,  593. 
Condemnation  proceedings  by  elevated  railways,  845. 
Specific  performance,  snit  for,  476. 
Striking  ont  pleadings,  993. 
Sunday,  hearing  on,  1x9a. 

HEIRS  AND  DEVISEES. 

Specific  performance,  parties  to  suit,  491. 

Specific  performance,  who  may  maintain  suit,  497. 

HIGHWAYS. 

See  Streets  and  Highways. 

HOMESTEAD. 

Specific  performance,  plea  or  answer,  479. 

HUSBAND  AND  WIFE. 

Specific  performance,  parties  to  suit,  420. 

IMMATERIAL  ISSUES. 

Denials  raising,  frivolousness,  41. 

INDEMNITY. 

Sheriffs  and  constables,  proceedings  for  indemnity,  137. 

INDEMNITY  BOND. 

Action  upon,  by  sheriff,  116. 

INDICTMENTS. 

Bestiality,  277. 

Highways,  indictments  for  miscellaneous  offenses  concerning,  979. 

Obstruction  of  streets  and  highways,  922. 

Road  duty,  failure  to  perform,  920. 

Sheriffs  and  constables,  criminal  proceedings  against,  157. 

Sodomy,  274. 

Streets  and  highways,  repairs,  improvements  and  changes  of  grade,  911. 

Strikes  and  boycotts,  981. 

Summary  proceedings,  1089. 

Sunday  laws,  prosecution  for  violation  of,  1x98. 

INDORSEMENT. 

Original  process,  1152. 

INFANTS. 

Specific  performance,  who  may  maintain  suit,  429. 
Stipulations  in  behalf  of,  649. 
Substitution  of  parties,  1037. 

INFORMATION  AND  BELIEF. 

Sham  and  frivolous  pleadings,  striking  out,  77. 

INJUNCTIONS. 

Elevated  railways,  proceedings  against  by  abutting  owners,  85a 

Obstructions  in  streets,  preventing  removal,  945. 

Sheriff's  sale,  injunction  against,  187. 

Societies  and  clubs,  injunctions  against,  272. 

Specific  performance  analogous  to,  397. 

Specific  performance,  injunction  in  suit  for,  475. 
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INJUNCTIONS—  Continued. 

Staying  or  superseding  order  or  decree,  1231. 

Stipulations  as  to,  635. 

Street  railways,  enjoining  construction  and  operation  as  nuisance,  846. 

Streets  and  highways,  injunction  to  prevent  repairs  or  change  of  grade,  9201 

opening  of,  905. 

repairs,  improvements,  and  changes  of  grade,  909. 
Strikes  and  boycotts,  982. 

INSANE  PERSONS. 

Substitution  of  parties,  1037. 

INSPECTION. 

Stockholders  inspecting  corporate  books,  remedies,  794. 

INSTRUCTIONS. 

Errors  cured  by  special  findings  of  jury,  304. 

Interrogatories  tc  juries,  instructions  as  to,  332. 

Issues  made  on  sham  and  frivolous  pleadings,  disregarding,  108. 

Sodomy,  prosecutions  for,  276. 

Specific  performance,  charging  jury,  477. 

Stipulations,  622. 

Stipulations  as  to,  632. 

Street  railways,  actions  against  for  negligence,  873. 

Streets  and  highways,  actions  for  personal  injuries,  970. 

Sunday,  instructing  jury  on,  1194. 

INTERPLEADER 

See  Substitution  of  Parties. 

INTERROGATORIES. 

Special  interrogatories  to  juries,  296. 

INTERVENTION. 

Stockholders  defending  corporate  interests,  790. 

IRRELEVANCY. 

Sham  and  frivolous  pleadings,  26. 

ISSUES. 

Immaterial  issues,  answer  in  suit  for  specific  performance,  472. 
Immaterial  issues,  denials  raising,  41. 

Sham  and  frivolous  pleading,  issues  made  by  application  to  strike  out,  66. 
Stipulations  as  to,  617. 

ISSUES  OUT  OF  CHANCERY. 

Interrogatories  to  jury  distinguished  from,  302. 

ISSUES  TO  THE  JURY. 

Elevated  railways,  proceedings  against,  by  abutting  owners,  857. 

JOINDER  OF  COUNTS  AND  CAUSES. 
Enforcement  of  stock  subscriptions,  681. 
Sheriffs,  actions  against,  131. 

Stockholders'  liability  to  creditors,  enforcement,  717. 
Stockholders'  rights,  enforcement  of,  768. 
Summary  proceedings  against  sheriffs,  174. 
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JOINDER  OF  PARTIES. 

See  also  Partus. 

Sheriffs  and  constables,  proceedings  against,  135. 

JUDGE. 

Statement  of  facts  on  appeal,  settlement  of,  575. 

JUDGMENTS. 

Answer  by  jury  to  interrogatories,  judgment  non  obstante  veredicto,  357. 

Corporate  elections,  review  of,  808. 

Elevated  railways,  proceedings  against,  by  abutting  owners,  860. 

Frivolous  issues,  judgment  non  obstante  veredicto,  109. 

Frivolous  pleadings,  judgment  on,  105. 

Lien  of  judgment,  appeal  and  supersedeas,  1245. 

Motion  for  judgment  where  pleadings  are  frivolous,  57. 

Satisfaction  of  judgment  by  sheriff's  sale,  185. 

Self-executing  judgment,  supersedeas  bond,  1244. 

Sham  and  frivolous  pleading,  rendering  judgment  in  cause,  85. 

Sheriffs  and  constables,  proceedings  against,  159. 

Signing  judgment  in  case  of  sham  or  frivolous  pleadings,  57. 

Sodomy,  prosecutions  for,  276. 

Specific  performance,  common-law  remedy  in  Pennsylvania,  54a 

Stipulations  as  to,  632. 

Stipulation  as  to  judgment  of  appellate  court,  644. 

Stockholders'  liability  to  creditors,  enforcement,  754. 

Stockholders'  rights,  enforcement  of,  767. 

Streets  and  highways,  obstruction  of,  935. 

Summary  judgments,  1071. 

Summary  proceedings  against  sheriffs,  177. 

Sunday,  rendering  judgment  on,  1192. 

Transfer  of  stock,  proceedings  concerning,  825. 

JUDICIAL  NOTICE. 
Private  statutes,  597. 
Public  statutes,  594. 
Sundays  and  holidays,  1192. 

JUDICIAL  SALES. 

See  Sheriff's  Sales. 

JURISDICTION 
See  also  Equity. 

Constitutional  law,  summary  proceedings,  1078. 
Maritime  contracts,  248. 
Pilotage,  claims  for,  255. 
Salvage,  claims  for,  256. 

Sheriffs  and  constables,  proceedings  against,  131. 
Shipping,  state  and  federal  jurisdiction  concerning,  247. 
Specific  performance,  equitable  remedy,  400. 

jurisdiction  of  particular  courts,  404. 

jurisdiction  of  parties  or  subject-matter,  405. 
State  as  party  to  suit,  587. 
Stipulations  conferring,  609. 
Stockholders'  liability  to  creditors,  enforcement,  711. 
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JURISDICTION  —  Continued. 

Substitution  of  parties  affected  bj,  I06j. 

Summary  proceedings,   looi. 

Summary  proceeding*  against  sheriffs,  164. 
JURY. 

Special  and  struck  juries,  378. 

Special  interrogatories  to  juries,  396. 

Specific  performance,  trial  of  suit  for,  476, 

Statutory  proceedings  to  enforce  contracts  of  decedents,  548. 

Stipulation  for  waiver  of,  631. 

Stipulations,  province  of  court  and  jury,  661. 

Street  railways,  action  against  for  injuries,  province  of  court  and  jury,  871. 

Summary  proceedings,   1090. 

Sunday,  discharging  jury  on,  1105 

Transfer  of  stock,  proceedings  concerning,  835. 
JUSTICES  OF  THE  PEACE. 

Original  process  In  proceedings  before,  1145. 

Return  day  of  process,  1158. 

Summons  and  process,  nao. 
JUSTIFICATION. 

Sheriff  justifying  under  process,  151. 
LACHES. 

Sheriff's  sale,  vacation  by,  343. 

Specific  performance, 'allegations  in  bill,  449, 
plea  or  answer,  471. 
LEADING  QUESTIONS. 

Special  Interrogatories  to  juries,  396. 
LEVY. 

See  Executions, 
LIBEL. 

Salvage  cases,  358. 
LIENS. 

Vessels,  enforcement  of  Hens  against,  349, 
LIMITATIONS. 

Specific  performance,  allegations  in  bill,  449. 

Specific  performance,  plea  or  answer,  471. 

Substitution  of  parties,  effect  of,  1066. 

Substitution  of  parties  to  avoid  bar  of  statute,  ioa8. 
LOST  PROCESS. 

Restoration  of,  11S1. 
MANDAMUS. 

Corporate  elections,  review  of,  805. 

Dividends,  enforcement  of  stockholders'  rights,  810. 

Membership  in  society  or  club,  373, 

Obstructions  in  streets,  compelling  removal,  944. 

Sheriff,  mandamus  against,  119. 

Statement  of  facts  on  appeal,  refusal  of  judge  to  sign,  58$. 
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MANDAMUS  —  Continued. 

Staying  or  superseding  writ  on  appeal,  1230. 

Stockholders'  liability  to  creditors,  702. 

Stockholders'  right  to  inspect  books,  796. 

Street  railways,  compelling  operation,  864. 

Streets  and  highways,  opening  of,  904. 

Streets  and  highways,  repairs,  improvements, 

Supersedeas,  mandamus  to  protect  right,  1234, 

Transfer  of  stock,  proceedings  concerning,  8i< 
MARRIED  WOMEN. 

Specific  performance,  who  may  maintain  suit, 

Stipulation  by  or  in  behalf  of,  649. 

MEMBERSHIP. 

Remedy  for  refusal  to  admit  to  membership  ir 

MINUTES. 

Stipulations  written  or  entered  on,  651. 

MISTAKE. 

Sheriff's  sale,  vacation,  243. 
Stipulation,  relief  from,  663. 

MONEY  IN  COURT. 

Sheriff's  sale,  distribution  of  proceeds,  228. 

MORTGAGE. 

Shipping  mortgage,  jurisdiction  of  suit  to  enfc 
Specific  performance,  parties  to  suit,  419. 

MOTIONS. 

Confirmation  of  sheriff's  sale,  226. 
Frivolous  motions,  striking  out,  50. 
Judgment  on  special  findings  of  jury,  375. 
Sheriffs  and  constables,  proceedings  against  b 
Sheriff's  sale,  remedy  against  purchaser  at,  23 
Sheriff's  sale,  vacating  and  setting  aside,  237. 
Specific  performance,  motions  in  suits  for,  475 
Stockholders'  liability  to  creditors,  en  force  me 
Striking  out  for  frivolousness,  motion  for,  58. 
Striking  out  pleading,  988. 
Substitution  of  attorneys,  1014. 
Substitution  of  parties  by,  1050. 
Summary  proceedings,  1087. 
Summary  proceedings  against  sheriffs,  168. 
Summons,  motion  to  quash,  1185. 
Transfer  of  stock,  proceedings  concerning,  8K 

MULTIFARIOUSNESS. 

Specific  performance,  suit  for,  436. 

Transfer  of  stock,  proceedings  concerning,  82 

NEGLIGENCE. 

Street  railways,  actions  for  personal  injuries, 
Streets  and  highways,  actions  for  injuries  resi 
Towage,  actions  in  state  court,  260. 
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NEGOTIABLE  INSTRUMENTS. 
Sham  and  frivolous  pleadings,  40. 

NEWSPAPER. 

Notice  of  sheriff's  sale,  197. 

NEW  TRIAL. 

Obstruction  of  streets  and  highways,  939. 

Special  interrogatories  to  juries,  grounds  for  new  trial,  370. 

Specific  performance,  suits  for,  521. 

Statement  of  facts  on  appeal,  use  of,  on  motion  for  new  trial,  564. 

Staying  proceedings  for,  1259. 

Stipulation  as  to,  644. 

NOTICE. 

Application  to  strike  out  sham  and  frivolous  pleadings,  64. 

Constitutional  law,  summary  proceedings,  1082. 

Corporate  elections,  review  of,  806. 

Motion  to  vacate  sheriff's  sale,  239. 

Notice  signed  by  attorney,  1124. 

Sheriff's  sale,  notice  of,  193. 

Special  and  struck  juries,  287. 

Statement  of  facts  on  appeal,  settlement  of,  577. 

Stock  subscription,  notice  of  call  given,  693. 

Substitution  of  attorneys,  1016. 

Summary  proceedings  against  sheriffs,  168. 

NOTICE  OF  DEFENSE. 

Frivolous*  issue,  notice  raising,  48. 

NUISANCES. 

Nuisances  in  highways,  injuries  from,  979. 

NUL  TIEL  RECORD. 

Private  statute  pleaded,  reply,  598. 

OBJECTIONS. 

See  Exceptions  and  Objections. 

OFFER  TO  DO  EQUITY. 

Specific  performance,  allegations  in  bill,  458. 

OFFICERS. 

See  Public  Officers. 

OFFICIAL  BOND. 

Parties  to  action  on  sheriff's  official  bond,  132. 
Sheriffs  and  constables,  actions  on  bond  of,  120. 
Wrongful  levy  by  sheriff,  action  on  bond,  127. 

OPENING  JUDGMENT. 
Sheriff's  sale,  185. 
Staying  proceedings  for,  1259. 
Stipulations  as  to,  634. 

ORDERS.  ; 

Special  and  struck  juries,  286.  1 

Specific  performance,  orders  in  suits  for,  47$.  1 

Striking  out  pleadings,  993. 
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ORDERS  —  Continued, 

Substitution  of  attorneys,  1015. 
Substitution  of  parties,  1058. 
Supersedeas  or  order  of  stay,  1335. 

ORDINANCES. 

Street  railways,  actions  for  personal  injuries 

ORIGINAL  NOTICE. 

See  Summons  and* Process. 

PARTIES. 

Cancellation  of  stock,  827. 

Condemnation  proceedings  by  elevated  railv 

Constitutional  law,  summary  proceedings,  re 

Corporate  elections,  review  of,  806. 

Dividends,  enforcement  of  stockholders'  rigl 

Elevated  railways,  proceedings  by  abutting  c 

Injunction  against  sheriff's  sale,  189. 

Joinder  in  suits  for  specific  performance,  431 

Obstruction  of  streets  and  highways,  suit  in 

Redemption  from  sheriff's  sale,  236. 

Salvage  cases,  257. 

Sheriffs  and  constables,  proceedings  against, 

Sheriff's  sale,  vacation,  243. 

Specific  performance,  common-law  remedy  it 

name  and  description  of  parties  in  bill,  4 

necessary  and  proper  parties,  410. 
State  as  party  to  suit,  589. 
Stal  utory  proceedings  to  enforce  contracts  of 
Stipulation  by  less  than  all  of  coparties,  649. 
Stipulation  in  respect  of,  645. 
Stipulations  by,  concerning  cause  pending  in 
Stockholders,  inspection  of  books  by,  proceec 

liability  to  creditors,  enforcement,  721. 

proceedings  by,  to  enforce  rights,  770. 

rights,  enforcement  of,  766. 
Stock  subscriptions,  enforcement  of,  682. 
Street  railways,  actions  for  personal  injuries, 

enjoining  construction  and  operation,  847 
Streets  and  highways,  actions  for  personal  inj 

obstruction  of,  932. 
Striking  out  pleadings,  992. 
Subrogation,  order  of,  997. 
Subscription,  action  on,  1003. 
Substitution  of  parties,  1019. 
Summary  proceedings  against  sheriffs,  165. 
Summons  and  process,  designation  of  parties. 
Towage  cases,  259. 
Transfer  of  stock,  proceedings  concerning,  811 

PAYMENT  INTO  COURT. 
Sheriff's  sales,  228. 
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PENAL  ACTIONS. 

Pleading  public  statutes,  596. 

Sheriffs  and  constables,  proceedings  against,  iaa. 
PENALTY. 

Obstruction  of  streets  and  highways,  action  for  penalty,  940. 

Road  duty,  failure  to  perform,  921. 

Sunday  law,  action  for  penalty  for  violating,  laot. 
PERFORMANCE. 

See  Specific  Pwifobmancx. 

Specific  performance,  allegations  in  bill,  45a. 
PERJURY. 


INDEX. 

PLEA  OR  ANSWER  —  Continued. 

Stock  subscriptions  and  calls,  enforcement  of 
Street  railways,  actions  for  personal  injuries. 
Subrogation  enforcing  right,  999. 
Subscriptions,  action  on,  1006. 
Summary  proceedings,  1088. 
Summary  proceedings  against  sheriffs,  175. 
Sunday  contracts,  pleading  defense,  1202. 
Transfer  of  stock,  proceedings  concerning,  Si 

PLURIES  WRIT. 

Summons  and  process,  1178. 

POSSESSION. 

Specific  performance,  bills  for  possession,  40* 

POSTPONEMENT. 
Sheriff's  sale,  908. 

PRAECIPE. 

Memorandum  of  writ,  1106. 

PRAYER  FOR  RELIEF. 

Sham  and  frivolous  pleadings,  striking  out,  ( 
Specific  performance,  bill  for,  461. 
Specific  performance,  decree,  511. 
Summons,  insertion  of  prayer  or  demand  in, 
Transfer  of  stock,  proceedings  concerning,  8: 

PRINCIPAL  AND  AGENT. 

Specific  performance,  parties  to  suit,  418. 

who  may  maintain  suit,  429. 
Substitution  of  parties,  1027. 

PRINCIPAL  AND  SURETY. 
See  Subrogation. 

Sheriffs  and  constables,  proceedings  against 
Summary  proceedings  against  sheriffs,  167. 
Supersedeas  bonds,  1235. 

PRIVATE  STATUTES. 

Necessity  and  manner  of  pleading,  596. 

PROBATE. 

Statutory  proceedings  to  enforce  contracts  oi 
Substitution  of  parties  in  actions  relating  to   I 

PROCESS. 

See  Summons  and  Process. 
Action  in  aid  of  process  by  sheriff  or  constat 
Failure  to  execute  and  return  process,  action 
Service  on  sheriff  or  constable,  131. 

PROHIBITION. 

Stay  or  supersedeas  perfected,  1247. 

PROSECUTING  ATTORNEY. 
Stipulations  by,  649 
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PUBLIC  OFFICERS. 

Command  to  officer  in  writ,  1140. 

Di reel  ion  of  summons  and  process  to  proper  officer,  1137. 

Sheriffs  and  constables,  proceedings  against,  pleading  official  character  and 

acts  under  process,  143* 
Substitution  of  parties,  1037. 

PUBLIC  POLICY. 

Stipulations  contravening,  609. 

PUBLIC  STATUTES. 
Pleading  of,  594. 

QUO  WARRANTO. 

Corporate  elections,  review  of,  808. 

RAILWAYS. 

See  Street  Railways. 

RECEIVERS. 

Appointment  of  receiver,  sheriff's  sale,  186. 
Specific  performance,  receiver  in  suit  for,  475. 

who  may  maintain  suit,  429. 
Stockholders'  liability  to  creditors,  enforcement,  754. 
Substitution  of  parties,  1036,  1039. 
Substitution  of  parties  affected  by,  1064. 
Substitution  of  parties  where  receiver  is  appointed,  1041. 

RECORD. 

Statement  of  facts  on  appeal,  586. 

Stipulations  as  to,  639. 

Summary  proceedings,  1091. 

Summary  proceedings  against  sheriffs,  178. 

REDEMPTION. 

Sheriff's  sale,  redemption  from,  235. 

REFERENCE. 

Elevated  railways,  proceedings  against,  by  abutting  owners,  858. 

Specific  performance,  reference  in  suit  for,  473. 

Stipulations  as  to,  628. 

Substitution  of  parties  affected  by,  1064. 

REFORMATION. 

Specific  performance  of  reformed  contract,  396. 

REHEARING. 

Staying  proceedings  for  purpose  of  application,  1259, 
Stipulation  as  to,  644. 

REJECTING  PLEADINGS. 

Sham  and  frivolous  pleadings,  100. 

REJOINDER. 

Sheriffs  and  constables,  proceedings  against,  156. 

RELEASE. 

Stock  subscriptions,  enforcement  of,  697. 
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RELIEF. 

Specific  performance,  affirmative  relief  to  defendant,  496. 
Specific  performance,  nature  of  relief  granted,  478. 
Stipulations,  relief  from,  662. 

REMEDY  AT  LAW. 

Specific  performance,  400. 

Stockholders'  liability  to  creditors,  enforcement,  740,. 

Transfer  of  stock,  proceedings  concerning,  823. 

REMOVAL  OF  CAUSES. 
Stipulation  for,  617. 

REPLEADER. 

Frivolous  pleadings,  issue  joined  on,  105. 

REPLEVIN. 

Sheriff,  seizing  properly,  126. 

Substitution  of  parties  in  actions  to  recover  property  taken,  1046. 

REPLICATION  OR  REPLY. 

Frivolous  and  irrelevant  replies,  48. 
Sheriffs  and  constables,  proceedings  against,  156. 
Stockholder's  liability  to  creditors,  enforcement,  752. 
Stock  subscriptions,  enforcement  of,  698. 

REPLIES. 

See  Replication  or  Reply. 

REPUGNANCY. 

Answer  by  jury  to  interrogatories,  354. 
REQUESTS. 

Interrogatories  to  juries,  314. 

RESCISSION. 

Specific  performance  as  converse  of,  396. 
Specific  performance,  plea  or  answer,  470. 

RETURN. 

False  return  by  sheriff,  action  on  bond,  128. 

False  return  of  sheriff  or  constable,  proceeding  for,  146. 

Sheriff's  sale,  return  of,  225. 

Sheriff's  sale,  time  of,  206. 

Summons  and  process,  return  day,  1156, 

ROAD  DUTY. 

Failure  to  perform,  920. 

RULE. 

Sheriffs  and  constables,  proceedings  against  by  rule  and  attachment,  118. 

RULE  OF  LAW. 

Stipulations  as  to,  613. 

RULES  OF  COURT. 

Form  and  entry  of  stipulations,  651. 
Stipulations  contravening,  608. 

SATISFACTION  OF  JUDGMENT. 
Sheriff's  sale,  185. 
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SCIRE  FACIAS. 

Lien  on  vessel,  enforcing,  254. 
SEAL. 

Statement  of  facts  on  appeal,  575. 

Summons  and  process,  11 18. 

SECURITY  FOR  COSTS. 
State  as  party  to  suit,  588. 
Staying  proceedings  to  compel  filing  of,  1261. 

SENTENCE. 

Summary  proceedings,  1094. 

SERVICE  OF  PROCESS  AND  PAPERS. 
See  Sheriffs  and  Constables. 
State  as  a  party  to  suit,  590. 
Substituted  defendant,  service  on,  1060. 
Sunday,  service  of  process  on,  1192. 
Statement  of  claim,  555. 

Statement  of  facts  on  appeal,  filing  statement  before  service,  57a. 
Statement  of  facts  on  appeal,  service  of,  573. 
Stipulations  as  to  serving  process,  610. 

SET-OFF  AND  COUNTERCLAIM. 
Sham  and  frivolous  pleading,  49. 
Stockholders'  liability  to  creditors,  enforcement,  751. 

SETTLED  CASE. 

Statement  of  facts  on  appeal,  557. 

SHAM  AND  FRIVOLOUS  PLEADINGS. 
For  contents  of  this  article  see  analysis,  I. 

SHERIFFS  AND  CONSTABLES. 

For  contents  0/  this  article  see  analysis.  III. 

Direction  of  summons  and  process  to  proper  officer,  1137. 

Sheriffs'  sales,  180. 

Substitution  of  parties  in  actions  against  sheriffs  and  constables,  1043. 

SHERIFFS'  SALES. 

For  contents  of  this  article  see  analysis,  180 
SHIPPING. 

For  contents  of  this  article  see  analysis,  246. 
SHORT  CAUSES. 

See  cross-reference,  262. 

SHORT  PLEAS. 

See  cross-reference,  202. 

SHORT  SUMMONS. 
Nature  of,  1165. 

SIDEWALKS. 

See  cross-reference,  262. 

SIGNATURE. 

See  Subscribing  Pleadings  and  cross-reference,  362. 

Statement  of  claim/  554. 

Statement  of  facts  on  appeal,  574,  584. 

Summons  and  process,  1118. 
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SIMILITER. 

For  contents  of  this  article  see  analysis,  252. 

SIMULTANEOUS  ACTIONS. 

For  contents  of  this  article  see  analysis,  270. 

SLANDER. 

See  cross-reference,  272. 

SOCIETIES  AND  CLUBS. 

For  contents  of  this  article  see  analysis,  27a. 

SODOMY. 

For  contents  of  this  article  see  analysis,  274. 

SOLICITING  TO  CRIME. 
See  cross-reference.  278. 

SPECIAL  AND  STRUCK  JURIES. 

For  contents  of  this  article  see  analysis,  278. 

SPECIAL  APPEARANCES. 
See  cross-reference,  296. 

SPECIAL  CASE. 

See  cross-reference,  296. 

SPECIAL  FINDINGS. 

See  cross-reference,  296. 

SPECIAL  INJUNCTIONS. 
See  cross-reference,  296. 

SPECIAL  INTERROGATORIES  TO  JURIES. 
For  contents  of  this  article  see  analysis,  296. 

SPECIAL  ORDERS. 

See  cross-reference,  384. 

SPECIAL  PLEAS. 

See  cross-reference,  384. 

SPECIAL  PROCEEDINGS. 
See  cross-reference,  384. 

SPECIAL  RELIEF. 

See  cross-reference,  384. 

SPECIAL  REPLICATIONS. 
See  cross-reference,  384. 

SPECIAL  TERM. 

See  cross-reference,  384. 

SPECIAL  TRAVERSE. 
See  cross-reference,  384. 

SPECIAL  VERDICT. 

See  cross-reference,  384. 

SPECIFICATIONS. 

See  cross-reference,  384. 

SPECIFIC  PERFORMANCE. 

For  contents  of  this  article  see  analysis,  385. 
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STATEMENT  OF  CLAIM. 

For  contents  of  this  article  see  analysis %  55a. 

STATEMENT  OF  FACTS  ON  APPEAL. 
For  contents  of  this  atticle  see  analysis,  557. 
Stipulations  as  to,  639. 

STATES. 

For  contents  of  this  article  see  analysis,  587. 

STATING  PART. 

See  cross-reference!  593. 

STATUTE  OF  FRAUDS. 
See  cross-reference,  604. 
Specific  performance,  allegations  in  bill,  446. 

STATUTE  OF  LIMITATIONS. 
See  cross-reference,  604. 

STATUTES. 

For  contents  of  this  article  see  analysis,  593. 

STAY  OF  PROCEEDINGS. 
See  cross-reference,  604. 

STENOGRAPHERS. 

See  cross-reference,  604. 

STIPULATIONS. 

For  contents  of  this  article  see  analysis,  604. 
Substitution  of  parties  effected  by,  1064. 

STOCK  AND  STOCKHOLDERS. 

For  contents  of  this  article  see  analysis,  672. 

STREET  RAILWAYS. 

For  contents  of  this  article  see  analysis,  830. 

STREETS  AND  HIGHWAYS. 

For  contents  of  this  article  see  analysis,  885. 

Abutting  owners,  remedies  of  for  trespass  by  elevated  railroads,  849. 

Repairs  and  improvements  of  street  by  street  railway  companies,  864. 

STRICT  FORECLOSURE. 
See  cross-reference,  981. 

STRIKES  AND  BOYCOTTS. 

For  contents  of  this  article  see  analysis,  981* 

STRIKING  OUT. 

For  contents  of  this  article  see  analysis,  986. 

Frivolous  cause  of  action,  44. 

Frivolous  motions,  50 

Motion  to  strike  out  for  f rivolousness,  58. 

Summary  remedy  in  case  of  frivolous  pleadings,  51. 

STRUCK  JURIES. 

See  .toss- reference,  996. 

SUBMISSION  OF  CONTROVERSY. 
See  cross-reference,  996. 
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SUBORNATION  OF  PERJURY. 
See  cross-reference,  996. 

SUBPCENA. 

See  cross- reference,  996. 

SUBPCENA  AD  RESPONDENDUM. 
Process  in  chancery,  1103. 

SUBROGATION. 

For  contents  of  this  article  see  analysis,  996. 

SUBSCRIBING  PLEADINGS. 

For  contents  of  this  article  see  analysis,  IOOO. 

SUBSCRIPTIONS. 

For  contents  of  this  article  see  analysis,  1003. 
Enforcement  of  stock  subscriptions,  678. 

SUBSTITUTED  SERVICE. 
See  cross- reference,  1008. 

SUBSTITUTION  OF  ATTORNEYS. 

For  contents  of  this  article  see  analysis,  X008. 

SUBSTITUTION  OF  PARTIES. 

For  contents  of  this  article  see  analysis,  1019. 

SUCCESSION. 

See  cross-reference,  107 1. 

SUGGESTION. 

See  cross-reference,  107 1. 

SUMMARY  PROCEEDINGS. 

For  contents  of  this  article  see  analysis,  1071. 

Corporate  elections,  review  of.  805. 

Sham  and  frivolous  pleadings,  51. 

Sheriffs  and  constables,  proceedings  against,  159. 

Stockholders'  liability  to  creditors,  enforcement,  758. 

SUMMING  UP. 

See  c  1  oss-reference,  1099. 

SUMMONS  AND  PROCESS. 

For  contents  of  this  article  see  analysis,  1090. . 

See  also  Returns. 

Justification  of  sheriff  under  process,  15 1. 

Sheriffs  and  constables,  proceedings  against,  acts  under  process,  143. 

Specific  performance,  suits  for,  409. 

SUNDAY  LAWS. 

Prosecutions  for  violation  of,  1198. 

SUNDAYS  AND  HOLIDAYS. 

For  contents  of  this  article  see  analysis,  1 189. 
Return  of  process,  1166. 
Sheriff's  sale,  205. 

SUPERSEDEAS  AND  STAY  OF  PROCEEDINGS. 
For  contents  of  this  article  see  analysis,  1207. 
Elevated  railways,  proceedings  against  by  abutting  owners,  864. 
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SUPPLEMENTAL  PLEADINGS. 

Answer  in  suit  for  specific  performance,  473. 
Substitution  of  parties,  1062. 

SURPLUSAGE. 

Summons  and  process,  1155. 

SURPLUS  MONEY. 

Distribution  under  sheriff's  sale,  231. 

SURVEYOR. 

Specific  performance,  appointment  of  surveyor,  476. 

TALESMEN. 

Special  and  struck  juries,  294. 

TENDER. 

Specific  performance,  allegations  in  bill,  454. 
Stock  subscriptions,  enforcement  of,  687. 

TERMS  OF  COURT. 

Return  day  of  process,  1168. 

TESTE. 

Summons  and  process,  1125. 

TIME. 

Computation  of  time  for  return  of  process,  1x67. 

Confirmation  of  sale,  227. 

Sheriff's  sale,  204. 

Statement  of  facts  on  appeal,  time  to  prepare,  565. 

Sunday,  inclusion  or  exclusion  of  in  compulation,  1202. 

TITLE. 

Sheriffs  and  constables,  alleging  title  in  action  against,  140. 
Specific  performance,  allegations  in  bill,  450. 

TOWAGE. 

Suits  in  admiralty  courts,  259. 

TRANSCRIPT. 

Stipulations  as  to,  639. 

TRANSFER  OF  STOCK. 

Proceedings  respecting,  812*. 

TRESPASS. 

Elevated  railways,  remedies  against,  849. 

Sheriff  wrongfully  taking  or  levying  upon  property,  actions  against,  123. 

TRESPASS  ON  THE  CASE. 

Dividends,  enforcement  of  stockholders'  rights,  810. 
Money  in  officer's  hands,  action  for,  129. 
Transfer  of  stock,  proceedings  concerning,  812. 

TRIAL. 

Advancement  of  hearing  of  suits  by  state,  592. 

Place  of  trial,  designation  on  summons,  1174. 

Sham  or  frivolous  pleadings,  application  to  strike  out  at  trial,  62. 

Special  and  struck  juries,  278. 

Special  interrogatories  to  juries,  296. 
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TRIAL—  Continued. 

Specific  performance,  suit  for,  476. 

Statement  of  facts  on  appeal,  settlement  of,  575. 

Stipulations,  604. 

Stipulation  as  to  time,  mode  or  conduct  of,  630. 

Summary  proceedings,  1090. 

against  sheriffs,  176. 
Sunday,  trial  on,  1193. 

TROVER. 

Sheriff  wrongfully  taking  or  levying  upon  property,  actions  against,  123. 
TRUSTS  AND  TRUSTEES. 

Specific  performance,  discretion  of  chancellor,  395. 

Parties  to  suit,  418. 

Substitution  of  parties,  1039. 

ULTRA  VIRES. 

Stockholders'  rights,  enforcement  of,  767. 
Stockholders  seeking  relief,  777. 

UNDUE  INFLUENCE. 

Stipulations,  relief  from,  663. 

UNITED  STATES  COURTS. 
See  Shipping. 
State  as  party  to  suit,  588. 

Stockholders'  liability  to  creditors,  enforcement,  716. 
Stockholders'  rights,  enforcement  of,  768. 
Substitution  of  parties,  effect  on  jurisdiction,  1065. 

VARIANCE. 

Specific  performance,  bill  for,  462. 
Stock  subscriptions,  enforcement  of,  698. 
Summary  proceedings  against  sheriffs,  17a. 

VENDOR  AND  PURCHASER. 

Specific  performance,  against  whom  suit  maintained,  429. 
Specific  performance,  necessary  and  proper  parties,  414. 

VENIRE  DE  NOVO. 

Special  interrogatories  to  juries,  374. 

VENUE. 

Objection  to  wrong  venue  in  suits  for  specific  performance,  408. 

Sheriffs  and  constables,  proceedings  against,  131. 

Specific  performance,  suits  for,  407. 

State  as  party  to  suit,  588. 

Statement  of  facts  on  appeal,  proof  of  venue,  572. 

Statutory  proceedings  to  enforce  contracts  of  decedents,  545. 

Summary  proceedings  against  sheriffs,  164. 

Summons  and  process,  1118. 

Vessels,  enforcement  of  liens  against,  250. 

VERDICT. 

General  verdict  necessary  where  special  interrogatories  are  admitted,  307. 
Highway  officers,  actions  by  and  against,  907. 
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VERDICT  —  Continued. 

Sheriffs  and  constables,  proceedings  against,  159. 

Sodomy,  prosecutions  for,  276. 

Special  interrogatories  to  juries,  296. 

Special  verdict,  answers  to  interrogatories,  342. 

Special  verdicts  and  special  findings  distinguished,  300. 

Specific  performance,  common-law  remedy  in  Pennsylvania,  539. 

Stipulations  as  to,  632. 

Street  railways,  actions  for  injuries,  882. 

Streets  and  highways,  obstruction  of,  935. 

Summary  proceedings  against  sheriffs,  177. 

Sunday,  receiving  verdict  on,  1194. 

VERIFICATION. 

Sham  and  frivolous  pleadings,  verification  of  denials,  15. 
Specific  performance,  bill  for,  462. 

VEXATIOUS  PLEADINGS. 

Sham  and  frivolous  pleadings,  1. 

VOLUNTEER. 

Specific  performance,  who  may  maintain  suit,  425. 

WAIVER. 

Appraisement,  waiver  of,  190. 

Notice  of  sheriff's  sale,  199. 

Objection  to  answers  by  jury  to  interrogatories,  35a. 

State's  immunity  from  suit,  appearance,  590. 

WHARFAGE. 

Actions  in  state  courts  to  recover,  260. 
Suits  in  admiralty  to  recover,  260. 

WITHDRAWAL. 

Attorney,  withdrawal  of,  1017. 

Interrogatories  to  jury,  313. 

Similiter,  269. 

Sham  and  frivolous  pleadings,  63. 

Stipulations,  repudiation  or  withdrawal  of,  662. 

WRIT. 

See  Summons  and  Process. 

WRIT  OF  SUPERSEDEAS. 

See  Supersedeas  and  Stay  of  Proceedings. 
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